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PART    THE    SECOND. 


ON   WRITTEN    EVIDENCE. 


Weitings  are  either  public  or  private.  Some  public  writings  are  of 
record ;  others  not  of  record.  Again,  public  writings  may  be  distinguished 
into  such  as  are  of  a  judicial  character  and  such  as  are  not  judicial. 

It  is  proposed  to  treat,  in  the  first  chapter,  of  the  admissibility  and  effect 
of  judicial  writings  as  evidence;  and,  in  the  second,  of  the  admissibility 
and  effect  of  such  public  writings  as  are  not  judicial.  The  proof  of  writ- 
ings, both  public  and  private,  will  be  considered  in  subsequent  chapters. 


CHAPTER  I, 

OP  THE  ADMISSIBILITT  AND  EFFECT,  IN  EVIDENCE,  OP  JUDICIAL  WHITINGS. 

In  the  present  chapter,  the  effect  and  admissibility  of  judicial  writings 
will  be  treated  of  in  the  following  order:— 1.  Of  verdicts  and  judgments  of 
superior  courts;  2.  Of  proceedings  in  chancery;  3.  Of  sentences  in  the 
ecclesiastical  courts;  4.  Of  judgments  of  courts  of  admiralty;  judgments 
in  rem  in  the  Exchequer ;  judgments  by  commissioners,  visitors,  courts  mar- 
tial, &c. ;  5.  Of  judgments  of  inferior  courts ;  6.  Of  sentences  of  foreign 
courts ;  7.  Of  depositions  and  examinations ;  8.  Lastly,  of  inquisitions. 

It  may  be  observed,  that  these  several  parts  of  the  subject  will  serve  to 
illustrate  each  other,  and  that  the  general  principles,  applicable  to  each, 
may  be  most  clearly  comprehended  by  reference  to  all. 


*2  *SECTIO]sr  I. 

Of  the  Admissihility  and  Effect,  in  Euidence,  of  Judgments  and  Verdicts 
in  the  Superior  Courts. 

Records.  Records  are  the  memorials  of  the  proceedings  of  the  legislature, 
and  of  the  king's  courts  of  justice,  preserved  in  rolls  of  parchment;  and 
they  are  considered  of  such  authority,  that  no  evidence  is  allowed  to  con- 

VoL.  IL  1 
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tradict  them.  A  record  imports  such  absolute  verity,  that  no  person,  against 
•whom  it  is  admissible,  shall  be  allowed  to  aver  against  it.(l)  "  The  authori- 
ties," said  Lord  Tenterden,  delivering  the  judgment  of  the  court  in  the  case 
of  the  King  agt.  Carlisle,  (2)  "are  clear,  that  a  party  cannot  be  received  to 
aver,  as  error  in  fact,  a  matter  contrary  to  the  record." 

Judgment  conclusive  of  fact  recorded.  Judgments  and  verdicts  in  the 
superior  courts  are  always  of  record.  They  have,  therefore,  the  character 
which  belongs  to  all  records,  that  they  are  not  to  be  contradicted  by  evi- 
dence. 

If  a  verdict  finding  several  issues  were  to  be  produced  in  evidence,  the 
opposite  party  would  not  be  allowed  to  show  that  no  evidence  was  ofiered 
on  one  of  the  issues,  and  that  the  verdict  as  to  that  issue  was  indorsed  on 
Ha&postea  by  a  mistake. (3)  On  an  indictment  for  assisting  the  escape  of  a 
convict  out  of  prison,  if  the  record  of  the  conviction  is  produced  by  the 
proper  officer,  evidence  is  not  admissible  to  dispute  the  statement  in  the  record, 
or  to  show  that  it  never  was  filed  among  the  other  records  of  the  county ; 
even  though  the  indictment  refer  to  it  with  a  prout  patet,  as  remaining 
among  those  records.  (4) 

Not  conclusive  on  immaterial  averm,ents.  A  record  will  not  be  conclusive 
as  to  the  truth  of  allegations  which  were  not  material  nor  traversable.  (5) 
Thus,  for  example,  a  party  will  not  be  estopped  from  averring,  in  an  action 
of  deWt  on  a  bond,  that  the  bond  was  made  at  A.,  though  in  a  former 
action  orT  the  same  bond,  h6  averred  it  to  have  been  made  at  B.  (6)  So,  in 
the  case  of  a  conviction,  for  a  felony,  where  the  jury  has  given  a  general 
verdict,  the  record  will  not  be  conclusive  that  the  oifense  was  committed  on 
the  day  mentioned  in  the  indictment,  for  the  time  is  not  of  the  sub- 
*3  stance  of  the  charge ;  and  *therefore  a  party  interested  to  dispute  a 
forfeiture  (which  in  the  ease  of  real  property  relates  to  the  time  of 
the  offense)  may  show  that  the  offense  was  committed  on  a  different  day 
from  that  alleged  in  the  record.  (7) 

The  record  of  a  judgment  or  verdict  not  being  liable  to  contradiction  as 
to  the  truth  of  its  contents,  the  question  as  to  its  admissibility  or  effect  in 
evidence  must  depend  on  the  inferences  attempted  to  be  drawn  from  it. 
These  inferences  are  sometimes  necessary  and  conclusive,  and  sometimes 
optional  with  juries.  Where  a  judgment  is  produced  merely  for  the  purpose 
of  showing  that  such  a  proceeding  actually  took  place  (as,  upon  an  indict- 
ment for  perjury  at  a  trial,  with  a*view  of  showing  that  the  trial  actually 
took  place), (8)  the  record  is  conclusive  of  the  fact  that  the  proceeding  did 
take  place. 

JSffect  of  judgment.  The  legal  consequences  arising  from  the  simple  fact 
of  a  Judgment  having  been  pronounced  by  a  court  of  competent  jurisdiction 
are  very  numerous.  In  some  cases,  a  judgment  constitutes  part  of  a  title ; 
in  others,  it  is  used  merely  to  show  a  suit  determined,  or  to  let  in  evidence 
of  what  was  sworn  upon  a  trial,  or  to  justify  proceedings  in  execution  of  the 
judgment,  or  to  entitle  a  partner  to  contribution,  or  for  some  other  purpose 

(1)  Co.  Lit.  260  a  ;  13  Rep.  24,  25 ;  Dodderidge's  English  Lawyer,  p.  200  ;  Lamb.  bk.  1, 
ch.  13,  p.  71 ;  Gilb.  Ev.  5  ;  B.  N.  P.  231 ;  Glynn  v.  Thorpe,  1  B.  &  A.  156 ;  R.  v.  Hopper, 
3  Pri.  495. 

(2)  B.  &  Ad.  862 ;  White  v.  Menitt,  7  N.  Y.  852 ;  People  v.  Sturtevant,  9  N.  Y.  263. 

(3)  Reed  v.  Jackson,  1  East,  355. 

(4)  R.  V.  Shaw,  R.  &  R.  Cr.  C.  536. 

(5)  Co.  Lit.  352  b,  or  on  a  fact  not  in  issue  ;  37  Barb.  503. 

(6)  Com.  Dig.  tit.  Estoppel,  B,  6. 

(7)  Ives's  Case,  3  Inst.  380 ;  Glib.  Ev.  230.  See  Co.  Lit.  352  b. ;  and  Att.  Gen.  v.  King, 
6  Pi-i.  195. 

(8)  See  R.  v.  lies,  Ca.  temp.  Hardw.  118 ;  R.  v.  Page,  2  Esp.  649  n.  See  also  B.  N.  P. 
348 ;  B.  v.  GoJdon,  Car.  &  M.  410. 
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to  which  it  is  properly  applicable  as  a  judgment.  So  a  judgment  may  be 
used  to  prove  the  fact  that  a  party  had  by  process  of  law  been  compelled  to 
pay  damages  to  a  certain  amount ;(l)  but  not  to  prove  the  circumstances 
under  which  they  were  paid.  (2) 

The  celebrated  judgment  of  De  Grey,  C.  J.,  expressing  the  unanimous 
opinion  of  all  the  judges,  in  The  Duchess  of  Kingston  Case,(3)  gives  such  a 
clear  and  comprehensive  view  of  the  general  principles  applicable  to  the 
subjects  treated  of  in  this  chapter,  it  will  be  desirable  to  introduce  the  whole 
of  it,  distributing  its  several  parts  under  the  several  heads  to  which  they 
relate. 

The  judgment  begins  as  follows :  "  What  has  been  said  at  the  bar  is  cer- 
tainly true,  as  a  general  principle,  that  a  transaction  between  two  parties, 
in  judicial  proceedings,  ought  not  to  be  binding  upon  a  third;  for  it  would 
be  unjust  to  bind  any  person  who  could  not  be  admitted  to  make  a  defense, 
or  to  examine  witnesses,  or  to  appeal  from  a  judgment  he  might  think  erro- 
neous ;  and  therefore  the  depositions  of  witnesses  in  another  cause  in  proof 
of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and  the  judgment  of  the 
court  upon  facts  found,  although  evidence  against  the  parties  and  all  claim- 
ing under  them,  are  not,  in  general,  to  be  used  to  the  prejudice  of 
*4  *strangers.  (4)  There  are  some  exceptions  to  this  general  rule,  founded 
upon  psftticular  reasons-  but  not  being  applicable  to  the  present  sub- 
ject it  is  unnecessary  to  state  them. 

"  From  the  variety  of  cases  relative  to  judgments  being  given  in  evidence 
in  civil  suits,  these  two  deductions  seem  to  follow  as  generally  true.  First, 
that  a  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 
point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive,  between  the  same  par- 
ties, upon  the  same  matter  directly  in  question  in  another  court.  Secondly, 
that  the  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in  another  court  for  a  different  pur- 
pose. But  neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in  question,  though  within 
their  jurisdiction,  nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment." 

Distinction  between  judgments  of  courts  of  exclusive  and  concurrent 
jurisdiction.  A  much  more  conclusive  effect  is  here  attributed  to  the  jufig- 
ments  of  courts  of  exclusive  jurisdiction  than  to  the  judgments  of  courts 
which  have  only  concurrent  jurisdiction.    With  regard  to  the  parties  between 

(1)  Green  v.  New  River  Company,  4  T.  R.  590. 

(2)  See  by  Cresswell,  J.,  6  M.  &  G.  165. 

(3)  20  How.  St.  Tr.  578.  • 

(4)  Note  251. — This  principle  is  universally  acknowledged.  See  Bnrrill  v.  West,  2  N. 
H.  Rep.  190 ;  Wood  v.  Davis,  7  Cranch,  271 ;  Davis  v.  Wood,  1  Wheat.  Eep.  6  ;  Paynes 
V.  Coales,  1  Munf.  373 ;  Turpin  v.  Thomas,  2  Hen.  &  Munf.  139 ;  Jackson  v.  Vedder,  8 
John.  Hep.  8  ;  Case  v.  Keevea,  14  Id.  79  ;  Ryer  v.  Atwater,  4  Day's  Rep.  431  ;  Klllinsworth 
V.  Bradford,  2  Overt.  Tenn.  Rep.  204 ;  Wood  v.  Stephen,  1  Serg.  &  Rawle,  175  ;  Estep  v. 
Hutchman,  14  Id.  435 ;  Tabor  v.  Perrott,  2  Gall.  Rep.  565 ;  Tvrambly  v.  Henley,  4  Mass. 
Eep.  441 ;  Respublica  v.  Davis,  3  Teates'  Rep.  128 ;  Johnson  v.  Bourn,  1  Wash.  Rep.  187 ; 
Stevelie  v.  Read,  3  Wash.  C.  C.  Rep.  274 ;  Qeaton  v.  Chambliss,  6  Rand.  Rep.  86  ;  Neal 
V.  M'Comb,  2  Terg.  Rep.  10,  12  ;  Blount  v.  Darrach,  14  Serg.  &  Rawle,  184,  186,  note  ;  Bste 
V.  Strong,  2  Hamm.  Rep.  401 ;  Fisk  v.  Weston,  5  Greenl.  410 ;  Cowles  v.  Harts,  3  Conn. 
Rep.  516 ;  Lessee  of  James  v.  Stookey,  1  Wash.  C.  C.  Rep.  530 ;  Chapman  v.  Chapman,  1 
Munf.  398 ;  Fraaier  v.  Frazier's  Executors,  2  Leigh,  643,  650;  Burke  v.  Cranberry,  Gilmer's 
Bep.  25;  Munford  v.  Overseers,  2  Rand.  Rep.  313,  318.  (Floyd  v.  Mintsey,  5  Rich.  361 ; 
Biggins  V.  Brown,  12  Geo.  271 ;  Persons  v.  Jones,  Id.  371 ;  Michan  v.  Wyatt,  21  Ala. 
813  ;  Fallon  v.  Murray,  16  Mis.  (1  Bennett)  168  ;  Duncan  v.  Helms,  8  Gratt.  68.  See  also 
Bapelye  v.  Prince,  4  Hill  R.  119  ;  Alexander  v.  Taylor,  4  Denio,  302.  A  surety  Is  not 
affected  by  a  judgment  recovered  against  his  principal,  the  surety  not  having  been  a  party 
to  the  suit.  Clark  v.  Montgomery,  23  Barb.  464.  See  Lee  v.  Clark,  1  Hill,  56  ;  Thomas 
V.  HubbeH,  15  N.  T.  405.) 
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whom  they  are  to  be  used,  and  the  matter  to  which  they  relate,  these  two 
classes  of  judgments  are  put  upon  the  same  footing,  and  subject  to  the 
same  limitation  and  restriction ;  the  matter  must  be  the  same,  tjie  parties 
also  the  same.  But  in  one  important  particular  they  differ,  that  is,  with 
reference  to  the  occasion  and  the  manner  in  which  it  is  proposed  to  use 
them.  It  is  only  upon  a  matter  directly  in  question  that  the  judgment  oi 
a  court  of  concurrent  jurisdiction  is  conclusive— while  the  judgment  of  a 
court  of  exclusive  jurisdiction  is  conclusive,  not  only  when  the  matter  comes 
in  question  directly,  but  also  when  it  comes  incidentally  in  question.     ThiS 

difference  in  the  effect  of  the  judgments  arises  from  the  difference  in 
*5         the  constitution  *of  the  courts  which  pronounce  them.     When   a 

matter,  over  which  some  other  court  is  allowed  to  have  exclusive 
jurisdiction,  comes  in  question — whether  directly  or  incidentally— and  the 
judgment  of  such  a  court  is  offered  in  evidence  as  proof  of  the  matter,  it 
must  necessarily  be  conclusive  ;  implicit  credit  miist  be  given  to  a  court  so 
constituted,  while  its  judgment  is  unreversed  and  in  full  force ;  for  the 
court  in  which  the  particular  matter  is  to  be  proved,  has  no  authority  to 
examine  into  the  merits  of  the  judgment,  and  must  take  the  matter  as  judi- 
cially and  conclusively  decided. 

Judgments  in  rem.  There  is  another  c^ss  of  judgments  to  be  con- 
sidered ;  namely  such  as  are  technically  termed  judgments  in  rem ;  and 
these  are  conclusive,  not  only  as  against  parties  and  juries,  but  also  as 
against  strangers. 

A  judgment  in  rem  may  perhaps  be  defined  to  be  the  judgment  of  a 
court  of  exclusive  or  at  least  peculiar  jurisdiction,  declaratory  either  of  the 
nature  and  condition  of  some  particular  thing,  or  of  the  condition  and 
status  of  some  particular  person.  (1) 

(1)  This  definition  is  by  no  means  put  forward  as  a  perfect  one.  The  late  Mr.  Smith 
defined  a  judgment  m  rem  to  he  "  an  adjudication  (as  its  name  indeed  denotes)  upon  the 
status  of  some  particular  subject  matter,  by  a  tribunal  having  competent  authority  for 
that  purpose."  3  Lead  Ca.  439.  And  he  takes  exception  to  the  inference  to  he  drawn 
from  some  dicta,  that  such  a  judgment  must  be  one  of  a  court  of  exclusive  jurisdiction,. 
"  The  universal  effect,"  he  says,  "  of  a  judgment  in  rem  depends,  it  is  submitted,  on  this 
principle,  viz  :  that  it  is  a  solemn  declaration,  proceeding  from  an  accredited  quarter,  con- 
cerning the  status  of  the  thing  adjudicated  upon :  which  very  declarati<m  operates  accord- 
ingly upon  the  thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it  is  thereby 
declared  to  be."  Id.  And  he  afterwards  says :  "  And  it  is  submitted,  that  this  mast  be 
Lord  Coke's  meaning  where  he  states  in  1  Inst.  853  b,  that  '  where  the  record  of  the 
estoppel  doth  run  to  the  disabilitie  or  legitimation  of  the  person,  there  all  strangers  shall 
take  benefit  of  that  record,  as  outlavyrie,  exeommengement,  profession,  attainder  ofprcemu- 
nire,  &c.,  felonie,  &c.,  bastardie,  muliertie,  and  shall  conclude  the  parties,  though  they  be 
strangers  to  the  record.'  In  all  these  cases,  it  will  be  observed,  the  record  operates  upon 
the  status  of  the  individual."  Id.  p.  440.  But  it  is  also  to  be  observed,  that  in  all  these 
cases,  the  judgment  is  that  of  a  court  of  exclusive,  or  at  least  peculiar  jurisdiction. 
Thus,  sentence  of  outlawry  is  the  judgment  of  the  coroners  of  the  county  (see  3  Bl.  Com. 
383,  App.  xx) ;  sentence  of  excommunication  is  pronounced  by  the  Ecclesiastical  Courts 
(Id.  101) ;  sentence  in  felony  is  the  judgment  either  of  the  Court  of  Queen's  Bench,  or  of 
the  Commissioners  of  Oyer  and  Terminer.    4  Id.  349,  350  ;  et  sic  de  ccete-rit. 

The  term  "judgment  in  rem"  is  perhaps,  in  strictness,  objectionable  when  applied  to 
the  status  of  a  person.  The  term  itself  is  probably  derived  from  the  civil  law,  where 
actions  were  classed  as  actiones  in  personam  and  actiones  in  rem;  the  former  including 
actions  upon  contract  or  for  injuries  {"ex  contractu  ml  ex  maiefieio ;")  the  latter  referring 
to  actions  in  which  some  particular  thing  was  the  subject  matter  of  the  controversy 
("  cum  movet  alicui  de  aliqua  re  controversiam  ").  Inst.  lib.  4,  tit.  16,  §  1.  The  distinctive 
difference  between  these  actions,  and  our  "  personal  and  real  actions,"  is  known  to  every 
lawyer.  Under  the  Roman  law,  therefore,  a  judgment  in  rem,,  generally,  was  "utretn 
ipsam  restituat  (possessor)  cum  fructibus."    Inst.  lib.  4,  tit.  17,  §  3. 

A  judgment  in  rem  in  our  law  may  properly  be  so  termed  when  it  is  the  sentence  of  a 
court  declaring  the  nature  or  quality  of  a  particular  thing,  e.  g.,  the  decision  of  the  Court 
of  Admiralty  declaring  a  vessel  to  be  lawful  prize  ;  or  a  judgment  of  condemnation  for 
forfeiture,  under  the  Excise  laws,  by  the  Court  of  Exchequer.    Where,  however,  the 
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Of  the  former  class  are  judgments  of  courts  of  admiralty  relating  to 

*6         a  *prize ;  judgments  of  condemnation  and  of  property  as  forfeited 

by  the  Court  of  Exchequer  or  commissioners  of  excise,  and  the  like. 

To  the  latter  class  belong  sentences  of  the  ecclesiastical  courts  of  divorce 
a  mensa  "  et  thoro;"  or  of  deprivation ;  decrees  of  expulsion  by  visitors  of 
a  college ;  adjudications  of  settlement ;  and  the  like. 

The  consideration  of  judgments  in  rem  will  be  resumed  hereafter.  In  the 
present  chapter,  the  subjects  treated  of  may  be  arranged  in  the  following 
order : 

First,  Of  the  admissibility  and  effect  of  verdicts  and  judgments  with 
reference  to  the  parties. 

Secondly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments  with 
reference  to  parties  claiming  in  privity. 

Thirdly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments,  with 
reference  to  the  matters  in  controversy. 

Fourthly,  Of  the  rule  as  to  verdicts  or  judgments  in  prosecutions,  con- 
sidered with  reference  to  the  parties. 

First,  Of  the  admissibility  and  effect  of  verdicts  and  judgments  with 
reference  to  the  parties. 

What  parties  hound  by  a  judgment.  De  Grey,  C.  J..,  distinctly  states  the 
rule  of  law  as  to  the  effect  of  a  judgment,  where  the  parties  in  the  first  suit 
are  the  same  as  in  the  second ;  the  judgment  is  said  to  be  conclusive  between 
the  same  parties.  It  is  evident,  from  taking  both  passages  together,  he 
meant  to  be  understood  as  laying  down,  that  the  judgment  would  be  con- 
clusive between  all  claim,ing  under  the  parties;  and  it  is  only  just  that,  if 
the  parties  to  a  suit  are  to  be  bound  by  a  judgment,  all  claiming  under  them 
ought  likewise  to  be  bound.  (1) 

It  was  resolved  by  Holt,  C.  J.,  and  the  other  judges  of  the  court  upon  a 
trial  at  bar,  that  no  record  of  a  conviction  or  verdict  can  be  given  in  evi- 
dence, but  such  whereof  the  benefit  may  be  mutual ;  that  is,  such  as  might 
have  been  given  in  evidence,  either  for  the  plaintiff  or  the  defendant.  (2) 
Gilbert,  C.  B.,  lays  it  down,  "that  nobody  can  take  benefit  by  a  verdict  who 
had  not  been  prejudiced  by  it,  had  it  gone  contrary."(3) 

judgment  declares  the  condition  or  status  of  a  person,  it  would  seem  that  it  would  more 
properly  be  termed  a  judgment  quasi  in  rem. 

Judgments  that  are  not  in  rem  are  sometimes  called  judgments  in  persona/m;  but  the 
Impropriety  of  this  expression  has  been  pointed  out  by  Mr.  Smith,  who  proposes  to  sub- 
stitute for  it  the  term  "judgments  inter  partes."    See  2  Lead.  Ca.  439. 

(1)  In  a  latter  part  of  the  same  judgment,  the  chief  justice,  after  speaking  of  certain 
instances  in  which  a  sentence  in  the  Ecclesiastical  Courts  had  been  admitted  as  evidence, 
proceeded  to  remark :  "But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least  the  parties 
against  whom  the  evidence  was  received,  were  parties  to  the  sentence,  and  had  acquiesced 
under  it ;  or  claimed  under  those  who  were  parties  and  Jiad  acquiesced." 

(3)  R.  V.  Warden  of  the  Fleet,  Rep.  temp.  Holt,  134  ;  B.  N.  P.  338,  S.  P.  It  is  a  rule  of 
estoppels,  that  they  must  be  reciprocal.  Co.  Lit.  853  ;  Com.  Dig.  tit.  Estoppel ;  Gaunt  v. 
Wainman,  3  N.  C.  69  ;  Doe  d.  Marchant  v.  Errington,  6  Id.  79. 

(3)  Gilb.  Ev.  28 ;  B.  N.  P.  333 ;  Ward  v.  Wilkinson,  4  B.  &  A.  412.  The  case  of  Whateley 
V.  Menheim,  3  Esp.  608, — where  a  verdict  on  an  issue  directed  by  the  Court  of  Exchequer 
to  try  a  question  of  partnership,  was  used  by  a  stranger, — does  not  appear  consistent  with 
principle. 

Note  353. — See  S.  P.,  Lansing  v.  Montgomery,  3  John.  Rep.  383;  Paynes  v.  Coales,  t 
Munf.  373 ;  Worcester  v.  Green,  3  Pick.  Rep.  435 ;  Ryer  v.  Atwater,  4  Day,  431,  434,  435, 
per  Swift,  J. ;  Case  v.  Reeve,  14  John.  Rep.  79,  83  ;  M'KeUar  v.  Bo  well,  4  Hawks'  Rep.  34; 
Kazer  v.  The  State,  5  Hamm.  Rep.  380,  283 ;  Maybee  v,  Avery,  18  John.  Rep.  353,  354. 

In  Hurst's  Lessee  v.  M'Neil,  (1  Wash.  C.  C.  Rep.  70,  75),  the  defendant's  counsel  oflFered 
to  read  the  record  of  a  trial  between  the  .lessor  of  the  plaintiif  and  one  Pemberton ;  it 
does  not  appear  what  the  precise  object  of  this  evidence  was,  nor  in  what  relation  Pem- 
berton stcrod  to  the  matter  in  dispute ;  but,  per  Washington,  J.,  "  Such  evidence  is  inad- 
missible. If  there  be  a  point  completely  settled  and  at  rest,  it  is  this :  that  a  verdict 
between  different  persons  cannot  be  given  in  evidence  in  a  suit  of  one  of  the  parties 
against  a  stranger.  It  is  true  that  in  that  case,  Hurst,  against  whom  the  verdict  is  offered. 
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*7         ^Principle  of  the  Rule.     It  seems  obviously  unjust  that  proceedings 

should   be   evidence  against  a   stranger,  inasmuch  as   he   had  no 

opportunity  of  calling  witnesses,  or  of  cross-examining  those  on  the  other 

side,  or  of  appealing  against  the  judgment.  (1)     And   it  may  perhaps  be 

had  an  opportunity  of  cross-examining ;  yet  it  cannot  be  offered  against  Hurst,  unless  he 
might  have  offered  it  had  it  been  in  his  favor.  This  is  the  settled  rule.  Non  congtat  that 
the  evidence  necessary,  or  supposed  necessary  by  Hurst,  in  that  case,  was  the  same  as  in 
this.  He  might  have  been  unsuccessful  there,  for  many  reasons  which  do  not  now  exist — 
the  absence  of  witnesses,  or  the  like." 

And  though,  in  the  second  suit,  one  of  the  plaintiffs  and  all  the  defendants  are  the 
same  as  in  the  first,  yet,  if  they  are  new  plaintiffs,  in  the  second  suit,  against  whom 
the  judgment  in  the  first  suit  could  not  have  been  used,  had  it  been  adverse,  it  shall  not 
be  admitted  in  their  favor.  Baring  v.  Fanning,  1  Paine's  Rep.  549  ;  S.  P.,  Chapman  v.  Chap- 
man, 1  Munf  398.  And  it  makes  no  difference  that  the  new  parties,  as  assignees  of  a 
chose  in  action,  are  endeavoring,  together  with  the  assignor,  to  enforce  the  same  right 
that  was  established  in  the  former  suit  in  favor  of  the  assignor.  Thus,  where  C.  shipped 
on  board  a  vessel,  belonging  to  the  defendants,  a  cargo  of  merchandise,  consigned  to  the 
latter,  who  were  merchants,  at  New  York,  to  be  sold  for  the  account  of  C. ;  and  on  its 
arrival  C.  assigned  the  cargo  and  its  proceeds  to  B.  M.  and  K. ;  held,  that  on  a  bill  filed  by 
C,  B.,  M.  and  B.  against  the  defendants,, praying  an  account  of  the  proceeds  of  the  ship- 
ment, &c.,  a  decree  in  a  cause  between  C.  and  the  defendants,  in  which  a  large  balance  was 
established  against  the  latter,  could  not  be  given  in  evidence  by  the  plaintiffi.  Baring  v. 
Fanning,  sv/pra. 

(And  see  ante,  note  111,  also  note  112.) 

(1)  Note  253. — The  rule  stated  in  the  text  has  been  recognized  in  many  cases,  among 
which  are  the  following  ;  Paynes  v.  Coales,  1  Munf.  373  ;  Jackson  v.  Vedder,  3  John.  Rep. 
8  ;  Case  v.  Reeves,  14  Id.  79,  81 ;  Twambly  v.  Henley,  4  Mass.  Rep.  441,  442 ;  Wood  v. 
Stephen,  1  Serg.  &  Rawle,  175  >  Johnson  v.  Bourn,  1  Wash.  Rep.  187  ;  Cowles  v.  Harts,  3 
Conn.  Rep.  516  ;  White  v.  Madison,  26  N.  T,  117 ;  Mersereau  v.  Pearsall,  19  N.  Y.  108. 
And  it  is  no  less  applicable  to  criminal  than  civil  cases.  Accordingly,  where  two  were 
indicted  separately  for  the  same  arson,  one  convicted  and  judgment  passed ;  held,  that  the 
record  was  not  admissible  evidence  against  the  other.  Kazer  v.  The  State,  5  Hamm. 
Rep.  280. 

On  a  bill  in  chancery  against  the  executors  of  A.,  seeking  to  charge  the  estate  with  a 
debt  due  from  the  firm  of  A.  &  B.,  and  stating  the  insolvency  of  B.,  the  surviving  partner : 
held,  that  a  judgment  at  law  against  B.,  as  surviving  partner,  in  favor  of  the  complain- 
aut,  was  no  evidence  of  the  existence  of  a  debt  from  the  firm,  as  against  the  executors, 
for  there  was  no  privity  between  B.  and  the  executors ;  and  the  latter  had  no  opportunity 
of  being  heard  in  the  suit  against  B.  Sturges  v.  Beach,  1  Conn.  Rep.  507.  The  judgment 
however,  was  allowed  to  be  evidence  so  far  as  to  prove  the  fact  that  the  complainant  had 
sued  B.  and  recovered.    Id. 

When  defendants,  on  being  sued,  plead  in  abatement  the  non-joinder  of  others  as  part- 
ners, and  succeed,  the  record  cannot  be  used  in  a  subsequent  suit,  in  which  such  others 
are  joined,  to  charge  them  as  liable  with  the  rest.  Against  those  who  pleaded,  the 
*8  record  is  evidence  that  all  *who  were  alleged  to  be  partners  are  so  in  fact ;  but 
the  others  must  be  proved  partners  in  the  ordinary  way.  Witner  v.  Schlatter,  2 
Rawle,  359. 

Mr.  Starkie  says  that  "  a  record  is  evidence  against  one  who  might  have  been  a  party 
to  it,  for  he  cannot  complain  of  the  want  of  those  advantages  which  he  has  voluntarily 
renounced ;"  and  as  authority  for  the  position,  he  refers  to  Bac.  Ab.  Ev.  F,  616.  1  Starkie's 
Ev.  195. 

An  agreement  between  several  persons,  liable  upon  the  same  instrument  to  be  bound 
by  a  verdict  against  one,  may  so  far  connect  the  rest  with  the  proceeding  as  to  render  the 
verdict  admissible  in  an  action  against  them.  Thus  a  special  verdict,  given  in  another 
action  on  the  same  policy  of  insurance,  but  against  a  different  underwriter,  has  been 
received,  where  it  was  shown  that  aU  the  underwriters  had  agreed  to  be  bound  by  one 
verdict :  for  under  the  agreement  they  were  each  entitled  to  interfere  on  the  former  trial 
and  cross-examine  witnesses.  It  was  held,  however,  not  conclusive.  Patton  v.  Caldwell 
1  Dall.  Rep.  419. 

But  a  person  is  not  to  be  in  any  measure  affected  by  a  decision  between  others,  merely 
because  he  was  present  at  the  trial  and  cross-examined  the  witnesses.  He  must,  like  a 
part's,  have  had  a  full,  fair  and  previous  opportunity  to  meet  the  question  in  controversy 
Per  Roane,  J.,  Turpin  v.  Thomas,  2  Hen.  &  Munf,  139,  147. 

By  the  civil  law,  the  case  of  principal  and  surety  is  not  within  the  rule  of  res  inter  alios 
acta,  and  if  the  creditor  recover  against  the  principal,  he  may  use  the  judgmint  to  con- 
sludo  the  surety.  1  Evans'  Poth.  562 ;  Kip  v.  Brigham,  6  John.  Kep.  159 ;  Laralde  v. 
Derbigny,  1  Miller's  Lou.  Rep.  85  ;  Munford  v.  Overseers,  2  Rand.  Rep.  813, 319.  But  this 
is  upon  reasons  and  principles  peculiar  to  that  system,  which  in  fact  regards  the  principal 
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and  surety  as  the  same  party,  and  pllowa  the  latter  "to  appeal  against  the  judgment,  or 
to  fonu  an  opposition  to  it,  if  jt  is  the  last  resort."  1  Evans'  Poth.  562 ;  M'Keller  v. 
Bowell,  4  Hawks'  Bep.  34 ;  Munford  v.  Overseers,  aupra. 

At  common  law  a  diflerent  doctrine  prevails ;  accordingly,  where  the  sureties  of  a 
guardian  were  prosecuted  to  subject  them  upon  the  guardian  bond  for  the  default  of  their 
principal,  the  record  of  recovery  against  the  guardian  was  held,  in  North  Carolina,  apt 
admissible  for  the  plaintiff.  M'Keller  v.  Bowell,  4  Hawks'  Rep,  34 ;  S,  P.,  Chairnjan  of 
Mecklenburgh  v.  Clark,  Id.  48 ;  15  N.  Y.  405.  A  judgment  against  a  debtor  on  a  bill  for 
account  is  not  evidence  against  a  guarantor  having  no  notice  of  the  suit.  Jackson  v. 
Griswold,  4  Hill,  .522. 

So  in  Pennsylvania,  the  record  of  a  verdict  and  judgment  in  an  action  on  a  recog- 
nizance for  good  behavior,  against  the  principal,  was  hejd  not  admissible  to  prove  that  Ije 
had  broken  his  recognizance  in  an  action  against  the  surety.  Eespublica  v.  Davis,  3 
Yeates'  Rep.  128. 

In  Carmack  v.  Commonwealth  (5  Binn.  Rep.  184),  however,  it  was  decided  that  a  judg- 
ment in  an  action  against  the  sheriff  alone,  of  which  his  sureties  had  no  notice  was  prima 
faeie  evidence  of  the  amount  of  damages,  in  a  subsequent  suit  upon  the  recognizance 
against  the  sheriff  and  sureties  jointly,  but  not  conclusive. 

But  in  Virginia  a  wider  range  has  been  apparently  given  to  the  judgment  against  the 
principal ;  and  it  seems  there  to  be  allowed  as  prima  facie  evidence  against  the  surety  on 
all  points  established  by  it.  Munford  v.  Overseers,  3  Rand.  Rep.  313.  See  Baker  v.  Pres- 
ton, 1  Gilmer's  Rep.  335 ;  Jacobs  v.  Hill,  2  Leigh's  Rep.  393 ;  Braxton  v.  Winslow,  1  Wash. 
Rep.  81. 

So  in  Ohio ;  and  if  the  sureties  have  notice  of  the  suit  against  the  principal,  and  an 
Opportunity  to  defend,  the  judgment  will  be  condusmt.  State'  v.  Colerick,  3  Hamm. 
Eep.  487. 

So,  in  covenant  upon  a  general  warranty  in  a  deed  of  land,  a  judgment  by  a  person 
claiming  title  against  the  vendee,  of  which  the  vendor  had  no  notice,  was  held  competent 
evidence  to  prove  an  eviction,  but  not  to  establish  that  such  eviction  was  by  title  para- 
mount. Booker  v.  Bell,  3  Bibb,  175;  Prewitt  v.  Kenton,  Id.  280.  See  Radciiff  v.  Ship, 
Hardin's  Rep.  292  ;  Somerville's  Es'rs  v.  Hamilton,  4  Wheatou's  Rep.  230. 

So,  in  actions  by  the  vendee  of  personal  property  against  the  vendor,  upon  a  warranty 
of  title,  a  judgment  obtained  for  the  property  against  the  vendee  by  a  third  person  claim- 
ing to  be  the  rightful  owner,  in  a  suit  of  which  the  vendor  had  no  notice,  cannot  be  given 
in  evidence  to  prove  that  the  latter  had  not  tiy*;.  Stephens  v.  Jack,  3  Yej:g.  Rep.  403 ; 
Sanders  v.  Hamilton,  2  Hayw.  Rep.  226 ;  Jacob  v.  Pierce,  2  Rawle's  Rep.  204. 

And  where  the  assignee  sued  the  assignor  of  a  chose  in  action,  held,  that  a  verdict  and 
judgment  in  favor  of  the  maker,  at  the  suit  of  the  assignee,  in  which  the  jury  found  that 
the  dernand  assigned  had  been  paid  previous  to  the  assignment,  could  not  be  given  in 
evidence  to  prove  the  fact  thus  found,  unless  the  assignor  had  due  notice  of  the  first 
action,  and  an  opportunity  to  meet  the  defense  there  set  up.  Maupin  v.  Compton,  3  Bibb, 
814.  But  where  it  is  necessary  that  the  assignee,  in  the  exercise  of  due  diligence,  should 
prosecute  the  maker  to  judgment  and  execution,  the  judgment  would  be  evidence  to 
prove  the  fact  of  such  diligence.     Id.  215.    See  poit,  notes. 

So,  where  the  indorsee  of  a  note  sued  the  maker,  and  failed  because  the  consideration 
was  usurious,  held  that  the  verdict  and  judgment  were  not  evidence  for  the  indorsee,  in 
an  action  against  the  indorsSr  (who  was  also  the  original  payee),  in  order  to  establish  the 
usijry.  Copp  v.  M'Dougall,  9  Mass.  Rep.  1,4,  "  The  record  is  proof  of  the  proceedings 
and  judgment,  and  nothing  more."    Id.  per  Sewall,  J. 

The  like  doctrine  prevails  in  actions  for  indemnity ;  as  where  A.  sued  B.,  on  a  promise 
by  the  latter  to  save  him  harmless  for  selling  certain  goods  as  a  constable  under  an  exe- 
cution against  C. ;  held,  that  a  judgment  against  A.  for  selling  the  goods  obtained  by  D. 
in  a  suit  of  which  B.  had  no  notice,  was  not  evidence  of  C.'s  want  of  title ;  though  it  might 
be  received  to  prove  that  D.  had  asserted  his  right  to  the  goods,  and  that  what  A.  had 
paid,  he  was  compelled  to  pay  by  legal  process.  Burrill  v.  West,  2  N.  Hamp.  Rep.  190, 
192, 193.  See  Coventry  v.  Barton,  17  John.  Rep.  142 ;  Sanders  v.  Hamilton,  2  Hayw.  Rep. 
282 ;  Stone  v.  Hooker,  9  Cowen's  Rep.  154.  There  are  other  authorities  which  seem  to 
favor  the  admissibility  of  the  judgment,  vmder  such  circumstances  a  prima  facie  evidence 
upon  all  points.  Train  v.  Gould,  5  Pick.  Rep.  380.  See  Bond  v.  Ward,  1  Nott  &  M'Coid, 
201 ;  Leather  v.  Poultney,  4  Binn.  Rep.  352,  356  ;  State  v.  Colerick,  3  Hamm.  Rep.  487 ; 
Tyler  v.  Ulmer,  12  Mass.  Rep.  163,  166,  per  Parker,  C.  J.  But  we  believe  the  doctrine, 
with  its  proper  qualifications,  to  be  as  laid  down  in  Burrill  v.  West,  sii/pra. 

Where,  however,  as  in  the  foregoing  and  similar  cases,  a  party  has  a  right  of  recovery 
over,  secured  to  him  either  by  operation  of  law  or  express  contract,  and  he  has  given  the 
person  so  responsible  due  notice  of  the  suit,  the  judgment,  if  obtained  without  fraud  or 
collusion,  vrill  be  conehmime  evidence  for  him  against  such  person  upon  every  fact  estab- 
lished by  it.  The  latter,  then,  cannot  be  viewed  in  the  light  of  a  mere  stranger,  but  has 
the  same  means  of  controverting  the  adverse  claim,  as  though  he  were  the  nominal  and 
real  party  on  the  record.  Leather  v.  Poultney,  4  Binn.  Rep.  352,  356 ;  Hamilton  v.  Cutts, 
4  Mass.  Kep.  349,  S53;  Bender  v.  Fromberger,  4  Dall.  Rep.  436;  Witmer  v.  Schlatter,  3 
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*9  thought  a  sufficient  reason  for  not  *allowing  verdicts  and  judgments 
as  evidence /or  a  stranger,  even  against  a  party  who  was  engaged  in 
the  former  suit,  that  if  the  stranger  had  been  party  to  that  suit,  instead 
of  the  person  who  succeeded  in  it,  the  result  might  have  been  different ;  for 
as  the  parties  would  in  that  case  have  been  constituted  differently,  the 
evidence  might  have  varied  ;  part  of  the  evidence  might  then  have  appeared 
inadmissible  or  of  a  doubtful  character,  or  perhaps  other  evidence  might 
have  been  produced  by  the  party  who  lost  the  verdict.  Under  such  cir- 
cumstances, to  admit  a  verdict  or  judgment  as  evidence,  would  be  giving 
a  party  indirectly  the  benefit  of  testimony  which  he  might  be  precluded 
from  using  directly  in  his  own  suit.(l) 

*10  *  Proceedings  between  strangers.  Proceedings  of  this  nature  between 
persons  who  are  strangers  to  the  suit  are  considered  res  inter  alios 
acta;  and  they  are  not  admissible,  even  though  they  are  offered  not  for  the 
purpose  of  binding  a  party  to  the  suit,  but  merely  as  evidence  of  some 
collateral  fact.' 

Thus,  in  an  action  of  ejectment,  where  it  became  material  to  show  that 
a  private  act  of  Parliament  had  been  passed  in  the  reign  of  Edward  the 
Sixth,  which  act  could  not  be  found  after  due  search,  it  was  proposed  to 
give  in  evidence  a  special  verdict  in  the  reign  of  Charles  the  Second, 
wherein  the  jury  found  that  such  an  act  had  been  passed,  and  its  provisions 
were  set  forth  in  hoec  verba;  but  there  being  nothing  to  connect  the  parties 
to  the  ejectment  with  the  parties  to  the  suit  in  which  the  special  verdict 
was  givtsn,  it  was  held  not  to  be  admissible.  (2) 

Rule  with  reference  to  real  and  nominal  parties.  But  in  the  same 
manner  as  admissions  may  be  used  against  the  real  parties  to  a  suit,  though 
they  are  not  the  nominal  parties  to  the  record,  it  has  been  held  that  verdicts 
and  judgments  are  receivable  irf  evidence  against  the  .parties  on  whose 
account  the  suits  in  which  the  judgments  were  obtained,  were  instituted  or 
defended.      Thus,  in  the  case  of  Kinnersley  agt.  Orpe,(3)  which  was   an 

Rawle'8  Rep.  304 ;  Bond  v.  Ward,  1  Nott  &  M'Cord,  201 :  Jacob  v.  Pierce,  2  Rawle's  Rep- 
204 ;  Clark's  Ex'rs  v.  Camngton,  7  Cranch,  322  ;  Waldo  v.  Long,  7  John.  Rep.  173  ;  Bias- 
dale  V.  Babcock,  1  Id.  517  :  Barney  v.  Dewey,  13  Id.  226  ;  Kip  v.  Brigbam,  6  Id.  158  j'Pinney 
V.  Gleason,  5  Wend.  Rep.  535  :  Tarlton  v.  Tarlton,  4  Maule  &  Sel.  20.  But  see  Henderson 
V.  Sevey,  3  Greenl.  Rep.  139 ;  Porter  v.  Cole,  4  Id.  30. 

(A  party  who  has  indemnified  the  sheriff  for  taking  property  on  execution,  is  the  person 
for  whose  immediate  benefit  the  action  against  the  sheriff  for  seizing  the  property  is  . 
defended.  Howland  v.  Willetts,  5  Selden  R.  170.  A  judgm'ent  in  favor  of  the  sheriff  on 
a  limit  bond  is  no  estoppel  on  an  appeal  from  a  judgment  against  the  sheriff  for  the  escape 
of  the  prisoner  from  the  limits  for  which  the  bond  was  given.  Lawrence  v.  Campbell,  33 
N.  Y.  45!).)  » 

(1)  Note  354.  —  See  Lawrence  v.  Hunt,  10  Wend.  Rep.  80,  82.  In  many  cases  it  is 
possible,  moreover,  that  the  one  thus  6'eeking  to  avail  himself  of  a  verdict  between  others 
was  a  "witness  in  the  suit,  and  that  the  verdict  was  obtained  upon  his  testimony.  As  it 
■would  be  inconvenient  to  call  parol  proof  to  such  fact,  the  only  consistent  principle  is  to 
reject  the  verdict  altogether.  Per  Swift,  J.,  Ryer  v.  Atwater,  4  Day's  Rep.  431,  434,  435 ; 
2  Starkie's  Ev.  196,  197.  This  is  one  reason  why  a  conviction  upon  an  indictment,  at  the 
suit  of  the  king,  is  not  evidence  in  a  civil  action,    3  Starkie's  Ev.  I'.i7.    See  the  text,  post. 

But  in  New  York,  the  fact  that  the  individual  offering  the  conviction  was  a  witness, 
must  be  proved ;  the  mere  possibility  that  he  was  so  will  not  exclude  it,  but  it  will  be 
received  as  prima  facie  evidence,  whore  it  comes  directly  in  question,  and  conclusive 
where  it  comes  in  question  collaterally.  Maybee  v.  Avery,  18  John.  Rep.  352.  See  Case 
V.  Reeve,  14  Id.  78,  83.     Seeposi,  of  the  text  and  notes. 

(2)  Doe  d.  Bacon  v.  Brydges,  4  M.  &  G.  282. 

(3)  3  Doug.  517.  At  the  trial,  the  verdict  was  admitted  as  conclusive  evidence ;  but  the 
'Court  of  King's  Bench  considered  the  evidence  not  to  be  conclusive.  This  case  appears 
to  be  doubted  by  Lord  EUenborough,  C.  J.,  in  Ontram  v.  Morewood ;  but  to  be  sanctioned 
by  the  judges  in  Simpson  v.  Pickering,  1  C.,  M.  &  R.  539  ;  and  by  Littledale,  J.,  in  Doe  d. 
Foster  v.  Derby  (Earl),  1  A.  &  E.  783,  791. 

Note  355.  —  Upon  this  principle,  the  equitable  assignee  of  a  chose  in  action  has  been 
estopped  by  a  verdict  and  judgment  thereon,  in  the  same  manner  as  if  he  were  a  party  to 
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action  brought  against  the  servant  of  A.,  for  a  penalty  incurred  by  destroy- 
ing fish  in  the  plaintiff's  fishery,  a  verdict  for  the  plaintifi"  in  a  former 
action,  for  trespass  committed  in  the  same  fishery  against  one  wha  also 

justified  as-  servant  of  A.,  was  allowed  to  be  evidence  against  the 
*11       defendant  ^i  for  the  person  by  whose  command  *both  the  defendants 

had  acted,  was  considered  to  be  the  true  party  in  both  causes.  (1) 

Rule  as  to  judgment  in  ejectment.  Upon  the  ground  that  the  lessor  of 
the  plaintiff  and  the  tenant  are  substantially  the  real  parties  to  an  eject- 
ment, a  judgment  in  ejectment  is  admissible  evidence  in  an  action /o?-  mesne 
profits,  and  this,  whether  the  action  be  brought  by  the  nominal  plaintiff,  or 
by  the  lessor  of  the  plaintiff,  and  whether  the  judgment  be  upon  verdict 
or  by  default ;  but  the  judgment  is  not  conclusive,  unless  pleaded  by  way 
of  estoppel.  (2) 

It  seems  to  be  settled  also,  that  a  judgment  recovered  by  the  defendant 
against  the  same  lessor  of  the  plaintiff  in  a  former  ejectment,  is  admissible 
in  evidence  on  the  trial  of  a  second  ejectment  by  the  same  lessor  of  the 
plaintiff. (3)  "A  judgment,"  said  Parke,  B.,  "is  in  no  case  conclusive, 
unless  pleaded  by  way  of  estoppel.  It  could  not  be  pleaded  in  ejectment, 
because  the  defendant  is  bound  by  the  terms  of  the  consent  rule  to  plead 
not  guilty ;  but  if  the  parties  are  the  same,  it  is  evidence  to  go  to  the  jury." 

A  record  in  replevin,  between  a  tenant  and  the  bailiff  of  his  landlord 
making  cognizance  under  him,  has  been  held  to  be  admissible  evidence  in  a 
subsequent  action  between  the  tenant  and  the  landlord  himself  (4) 

When  the  parties  are  the  same,  but  not  suing  in  the  same  right.  Though 
the  individual  be'  the  same  in  the  two  suits,  yet  if  he  stood  in  a  differ- 
ent relation  or   character   on  the  two  occasions,  he  will  not  be   affected 

the  record,  the  suit  having  been  prosecuted  in  the  name  of  another  for  his  benefit,  and  at 
his  request  and  expense.    Rogers  v.  Haines,  3  Qreenl.  Rep.  363. 

Wliere  the  same  person  was  in  fact  a  party  to  the  former  suit,  having  been  sued  by  a 
wrong  name,  the  mere  misnomer  is  not  suiBcient  to  prevent  the  admission  of  the  record 
in  evidence  ;  and  parol  proof  will  be  received  to  show  that  notice  in  the  former  suit  was 
served  upon  the  party  in  the  latter,  though  the  name  was  diflferent,  and  that  he  appeared 
in  such  suit,  and  attended  the  taking  of  depositions  therein.  Stevflie  v.  Reid's  Adm'r  3 
Wash.  C.  C.  Rep.  374.  Contra.  Allen  v.  Hall,  1  Marsh.  Ky.  Rep.  536.  The  former  judg- 
ment is  not  admissible  unless  rendered  in  an  action  between  the  same  parties.  Mersereau 
V.  Pearsall,  19  N.  Y.  108. 

(1)  Note  356. — In  Outram  v.  Morewood  (3  East's  Rep.  366),  Lord  Bllenborough  ques- 
tioned the  admissibility  of  the  former  record,  in  Kinnersley  v.  Orme,  cited  in  the  text ;  and 
in  Case  v.  Reeves  (14  John.  R*p.  83),  Spencer  J.,  pronounced  it  reconcilable  with  the  rules 
of  evidence  only  on  the  ground  that  both  suits  were  substantially  against  the  same 
parties. 

In  Strutt  V.  Bovingdon  (5  Esp.  Rep.  56),  it  was  held  that  where  a  question  of  right  of 
water  has  been  tried  on  an  action  in  the  case,  the  record  of  tliat  trial  is  evidence  in  a 
second  action,  against  the  same  defendant  and  others  for  a  subsequent  injury,  if  such 
others  justify  under  the  defendant.  And  Lord  Ellenborough,  who  presided,  said  that 
though  the  record  could  not  be  deemed  a  legal  estoppel,  so  as  to  conclude  the  rights  of 
the  parties  by  its  production  ;  yet  it  was  binding  so  far  that  he  should  consider  himself 
under  obligation  to  tell  the  jury  to  regard  it  as  conclusive. 

(2)  Doe  v.  Huddart,  3  C,  M.  &  R.  316.  And  see  Doe  d.  Lewes  v.  Preece,  1  Tyrw.  410  ; 
B.  N.  P.  87,  333 ;  Hoe  v.  Harlow,  13  A.  &  E.  42,  n. 

Note  357. — In  ejectment  between  A.  &  B.,  the  record  of  a  ftirmer  judgment  in  an  action 
of  trespass  between  B.  and  the  cestui  que  trust  of  A.,  has  been  held  admissible  in  Pennsyl- 
vania. Calhoun's  Lessee  v  Dunning,  4  Dall.  Rep.  130.  This  was  upon  the  ground  that 
the  parties  were  really,  though  not  nominally,  the  same  in  both  suits.  See  Rogers  v. 
Haines,  6  Greenl.  Rep.  363,  cited  ante,  note,  255. 

The  omission  to  strilie  out  the  name  of  the  casual  ejector,  and  insert  that  of  the  real 
defendant,  is  amendable  after  verdict ;  and  if  the  real  defendant  enters  into  the  common 
rule,  proceeds  to  trial,  &c.,  the  judgment  will  be  as  conclusive  against  him  as  if  the  issue 
had  been  corrected.    Bailey  v.  Fairplay,  6  Binn.  Rep.  450. 

(3)  Doe  d.  Strode  v.  Seaton,  3  C,  M.  &  R.  731.  See  B.  N.  P.  333 ;  4  Bac.  Ab.  tit. 
Evidence,  P.    See  also  Wright  v.  Doe  d.  Tatham,  1  A.  &  E.  19. 

(4)  Hancock  v.  Welsh,  1  Stark.  R.  347. 
Vol.  IL  2 
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*12  *'by  a  verdict  or  judgment  in  the  first  suit.  This  doctrine  haa  been 
established  in  regard  to  estoppels.  A  woman  is  not  estopped,  after 
coverture,  by  an  admissien  on  record  by  her  husband  and  herself  during 
coverture ;  and  an  heir,  claiming  as  heir  of  his  father,  is  not  estopped  by  an 
estoppel  upon  him  as  heir  to  his  mother.  (1)  A  party  sui^g  as  executor  in 
an  action  of  debt  upon  a  bond  will  not  be  estopped  by  having  been  barred 
in  an  action  upon  the  same  bond,  when  he  sued  as  administrator ;  but  he  may 
show  that  the  letters  of  administration  have  been  since  repealed.  (2) 

The  general  rule  under  consideration  manifestly  does  not  apply  to  a  case 
where  the  plaintiff  uses  a  record  in  a  former  suit  against  the  defendant,  whom 
he  is  suing  for  negligence  as  his  servant  or  agent,  not  to  prove  the  fact  of  the 
injury  or  negligence  (for  the  record  is  not  admissible  for  that  purpose),  but 
merely  to  prove  the  amount  of  damages  which  he  has  been  compelled  by  law 
to  pay  to  another  person  (the  plaintiff  in  the  former  recorded  suit.  (3) 

In  debt  by  A.  against  B.  and  C,  on  a  joint  and  several  bond,  the  condi- 
tion of  which,  after  reciting  that  C.  had  been  appointed  collector  of  taxes, 
and  that  A.  had  kgreed  to  become  his  surety,  was  that  B.  and  C.  should 
indemnify  A.  from  all  costs  and  charges  which  he  should  incur  in  consequence 
of  his  becoming  such  surety ;  the  declaration  alleged  that  C.  had  made 
default  in  not  paying  over  a  sum  of  money  to  the  receiver-general,  and 
assigned  for  breach,  that  by  reason  of  such  default  A.  had  been  compelled 
to  pay  £500  to  the  receiver-general;  it  was  held  that  the  mere  production  of 
a  judgment  signed  against  A.,  under  a  judge's  order,  for  £500,  at  the  suit 
of  the  receiver-general,  was  not  evidence  of  the  amount  of  damage  sustained 
by  A  in  consequence  of  his  suretyship.  (4) 

It  has  been  seen  that  on  questions  of  public  or  general  interest,  such  as 
questions  of  right  of  way  and  the  like,  verdicts  and  decrees  in  suits  in  which 
the  same  right  was  in  litigation,  are  admissible  in  evidence,  although  such 
suits  were  between  different  parties ;  such  evidence  being  in  the  nature  of 
evidence  of  reputation.  (5) 

Secondly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments  with 
reference  to  parties  claiming  in  privity. 

Verdicts  and  judgments  considered  with  respect  to  privies  to  a  party.     It 

is  another  rule  derived  from  the  doctrine  of  estoppels,  that  verdicts  and 

judgments  are  admissible  between  persons  who  are  in  privity  with 

*13      *the  parties  to  the  former  proceedings.  (6)     Such  privity  is  of  three 

kinds, — by  blood,  in  law,  and  by  estate. 

Privy  in  Mood.  A  privy  in  blood — as,  for  instatice,  an  heir — may  give  in 
evidence  a  verdict  for  his  ancestor,  and  is  bound  by  a  verdict  against  the 
ancestor.  (7) 

(1)  Com.  Dig.  tit.  Estoppel,  C. 
(3)  Robinson's  Case,  5  Hep.  33  b. 

(3)  Green  v.  New  Biver  Company,  4  T.  R.  590.  See  supra,  p.  4.  See  also  Pritchard  v. 
Hitcheoek,  6  M.  &  G.  164. 

(4)  King  V.  Norman,  4  C.  B.  884. 

(5)  Vide  ante,  Vol.  I,  Chap.  7,  Sect.  4,  Of  Hearsay  in  matters  ofpubUe  or  general  interest. 

(6)  Estep  V.  Hutchman,  14  Serg.  &  Rawle,  435. 

(7)  Lock  V.  Norborne,  3  Mfid.  141. 

Note  258. — Where  the  appellee  brought  assault  and  battery  to  try  his  right  to  freedom, 
and  on  the  trial  the  appellant  oifered  in  evidence  a  verdict  and  judgment  in  a  former  suit 
between  the  mother  of  the  appellee  and  the  person  under  whom  the  appellant  claimed, 
by  which  verdict  it  was  found  "  that  the  plaintiff  (the  mother)  was  the  slave  of  the  defend- 
ant," held,  in  Virginia,  that  such  verdict  was  conclusive  against  the  appellee,  unless  he 
could  show  that  he  or  his  mother  had  been  manumitted  subsequent  to  its  rendition.  Shel- 
ton  v.  Barbour,  3  Wash.  Rop.  64. 

But  verdicts  and  judgments  in  such  cases  are  not  conclitmie  except  as  between , parties 
and  privies.  Wood  v.  Davis,  7  Cranch,  371.  But  see  Alexander  v.  Stockey,  7  Sersr  & 
Rawle,  299. 

Nor  are  they  even  admissible  between  others,  unless  perhaps  when  common  reputation 
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Privy  in  loflo.  The  examples  given  of,  privies  in  law  by  Lord  Coke,  are 
"  lords  by  escbeat,  tenant  by  the  curtesy,  tenant  in  dower,  the  incumbent  of 
a  benefice,  and  others  that  come  in  by  act  of  law,  or  in  the  ^os<."(l)     A 

Earty  suing  as  executor  or  administrator  will  be  bound  by  a  verdict  against 
is  testator  or  intestate,  to  whom  he  is  privy  in  law.  (2)  A  verdict  against  an 
unmarried  woman  is  admissible  against  herself  and  a  husband  to  whom 
she  is  afterwards  married.  (3)  A  judgment  against  a  schoolmaster  of  an 
hospital'  concerning  the  rights  of  his  office,  is  evidence  against  his  suc- 
cessor. (4) 

A  verdict  on  a  question  of  tithes,  between  a  vicar  and  an  occupies"  of  land 
in  the  parish,  is  evidence  between  him  and  another  occupier,  the  vicar  in 
both  suits  claiming  the  same  general  right  to  tithes.  (5)  Upon  this  princi- 
ple, a  decree,  in  the  Court  of  Exchequer,  in  a  cause  between  the  vicar  on 
one  side,  and  the  impropriator  on  the  other  (establishing  the  vicar's  title  to 
small  tithes  under  an  ancient  endowment  against  the  defendant,  who  insisted 
that  he  was  only  entitled  to  an  annual  payment  in  lieu  of  tithes),  was  held 
to  be  evidence  in  suits  between  succeeding  vicars  and  patrons ;  but  not  con- 
clusive evidence,  as  it  might  have  been  if  the  ordinary  had  been  a  party  to 

the*  first  suit.  (6) 
*14  *The  principle  of  judgments  being  admissible  against  privies  in  law, 
afibrds  a  ground  for  the  well-known  rule,  that  a  judgment  of  ouste  r 
is  evidence,  in  a  quo  warranto,  against  a  person  claiming  to  have  been 
admitted  to  a  corporate  office  by  or  through  the  party  against  whom  the 
judgment  was  obtained.  (7) 

would  be  received  to  establisli  the  same  point.  Davis  v.  Wood,  1  Wheat.  Eep.  6  ;  Wood 
V.  Stephen,  1  Serg.  &  Rawle,  175.  This  doctrine  has  been  previously  noticed,  note  78,  and 
will  be  further  considered,  po«*,  in  these  notes. 

(1)  Co.  Litt.  352  b.    See  also  8  Rep.  42  b. 

(2)  R.  V.  Hebden,  Andr.  389 ;  S.  C,  2  Str.  1109  ;  Selw.  N.  P.  1180. 

(3)  Outram  v.  Morewood,  Z  East,  346.     See  this  case  stated  infra,  p.  35. 

(4)  Brounker  (Lord)  v.  Atkins,  Skinn.  15.  As  to  judgments  against  former  churchwar- 
dens, see  Berry  v.  Banner,  Peake,  156. 

(5)  Travis  v.  Chaloner,  3  Gwill.  1287.  And  see  Ashby  v.  Power,  2  Id.  1239 ;  Benson  v. 
Olive,  Id.  701. 

(6)  Carr  v.  Heaton,  3  Gwill.  1261. 

(7)  B.  N.  P.  231 ;  R.  v.  Lisle,  Andr.  163  ;  R.  v.  Hebden,  Id.  389 ;  S.  C,  2  Str.  1109  ;  R.  v. 
Grimes,  5  Burr.  2598.  Judgment  of  ouster  has  been  also  considered  in  the  nature  of  a 
judgment  in  rem  ;  R.  v.  York  (Mayor),  5  T.  R.  72,  where  R.  v.  Hebden  and  R.  v.  Grim-  s 
were  cited,  to  show  that  the  judgment  was  not  oondmiw  against  third  persons ;  and  Lord 
Kenyon,  C.  J.,  is  reported  to  have  said,  "  If  you  derive  title  to  4' corporate  oiHce  through 
A.,  and  the  prosecutor  show  a  judgment  of  ouster  against  A.,  it  is  conclusive  against  you, 
unless  you  can  impeach  the  judgment  as  obtained  by  fraud." 

Note  259. — There  is  no  privity  between  an  executor  or  administrator  and  the  hdr  or 
devisee  of  the  Iwnd,  and  a  judgment  against  the  former  is  not  evidence  against  the  latter 
to  charge  the  real  estate.  Mason's  Devisees  v.  Peters'  Adm'rs,  1  Munf,  Rep.  437  ;  Deneale 
V.  Archer,  8  Peters'  Rep.  528 ;  Osgood  v.  Manhattan  Company,  3  CoweH's  Rep.  612,  per 
Sudam,  Senator ;  Neal  v.  M'Combs,  2  Terg.  Rep.  10.  Whether  fliere  is  any  privity  between 
an  executor  or  administrator  and  a  legatee  of  personalB — quere.  Mason's  Devisees  v. 
Peters'  Adm'rs,  iupra,  and  see  a  note  to  that  case  by  the  reporter.  See  Goddard  v.  Ben- 
son, 15  Abbott's  Pr.  191. 

A  decree  for  the  specific  execution  of  a  covenant  real,  in  a  suit  commenced  by  the 
covenantee,  and  afterwards  revived  in  favor  of  his  heirs,  is  no  bar  to  a  suit  brought  by 
the  administrator  of  the  covenantee  to  recover  damages  for  the  breach  of  such  covenant, 
if  he  was  not  made  a  party  to  the  suit.  The  covenantor  has  no  means  of  relieving  him- 
self from  the  double  burden  of  executing  the  agreement  and  paying  damages  for  the 
breach,  in  such  case,  save  by  resorting  to  a  court  of  equity.  Combs  v.  Tarlton's  Adm'r,  3 
Dana's  Rep.  474. 

In  New  York,  a  judgment  against  an  heir  or  devisee  will  bar  a  subsequent  suit  against 
the  executor  or  administrator  of  the  ancestor  or  devisor,  for  the  same  debt  or  damages, 
unless  the  plaintiff  shall  show  an  execution  against  such  heir  or  devisee  returned  unsat- 
isfied, or  that  no  sufficient  lands  or  tenements  have  descended  or  been  devised  to  such  heir 
or  devisee.     This  is  so  provided  by  statute.    3  R.  S.  114,  §  10. 

And  a  judgment  against  an  heir  or  devisee,  for  a  debt  or  legacy  expressly  charged  oft 


12  Of  the  Admissibility  and  Eff'ect  [ch.  i. 

Privy  in  estate.  Privies  in  estate  are,  where  there  is  a  mutual  or  success- 
ive relationship  as  to  rights,  as  in  the  case  of  joint  tenants,  donor  and  donee, 
lessor  and  lessee,  «fcc.,  or  in  the  case  of  successive  bishops,  rectors,  &c.(l) 

With  regard  to  privies  in  estate,  it  does  not  appear  to  be  clearly  settled 
how  far  the  admissions  of  persons  having  title  to  parts  of  the  inheritance  of 
the  same  estate,  may  be  received  against  parties  having  title  to  other  parts, 
or  how  far  verdicts  and  judgments  obtained  for  or  against  such^  persons 
may  be  received  in  evidence  between  these  parties.  It  has  been  held, 
*15  *that  where  several  remainders  are  limited  by  the  same  deed,  a  ver- 
dict for  one  in  remainder  may  be  given  in  evidence  for  one  next  in 
remainder  ;{2)  and  that  a  verdict  and  judgment  for  or  against  a  lessee  is 
evidence  for  or  against  the  reversioner.  (3)     But  on  the  other  hand,  it  has 

the  estate  descended  or  devised,  is  made  a  bar  to  any  subsequent  suit  against  the  executor 
or  administrator  for  the  same  debt  or  legacy.    Id.,  ^  8.    Ferguson  v.  Broome,  1  Bradf.  10. 

There  is  at  common  law  no  privity  between  an  executor  and  the  administrator  de  bonis 
rum  cum  testamento  annexo,  and  a  judgment  recovered  by  the  former  will  not  bar  a  suit 
brought  by  the  latter.  Grout  v.  Chamberlin,  4  Mass.  Rep.  611,  613.  So,  where  the 
administrator  recovers  a  judgment  and  dies,  the  succeeding  administrator  may  bring  a 
new  action.  Id.  See  Pastal  v.  Wards,  Latch's  Rep.  140 ;  Barnhurst  v.  Yelverton,  Telv, 
Rep.  83  ;  Gates  v.  Qough,  Id.  33 ;  Allen  v.  Irwin,  1  Serg.  &  Rawle,  549. 

("  The  books  mention  five  kinds  of  privies  ;  privies  of  blood,  such  as  the  heir  to  the 
ancestor  ;  privies  in  representation,  as  executors  or  administrators  to  the  deceased ;  privies 
in  estate  between  donor  and  donee,  lessor  and  lessee  ;  privies  in  respect  of  contract ;  and 
privies  on  account  of  estate  and  contract  together.  In  this  case,  the  receiver  may  be 
called  the  privy  of  the  plaintiff  by  representation."  Per  Gierke,  J.,  in  respect  to  a  former 
adjudication  in  favor  of  plaintiff's  receiver.  Tinkham  v.  Borst.  34  How.  Pr.  346  ;  see  also 
Goddard  v.  Benson,  15  Abbott's  Pr,  191.  The  representatives  of  parties  to  a  suit  are  bound 
by  the  judgment.  Burhans  v.  Van  Zandt,  3  Seld.  538  ;  so  are  the  heirs  of  such  parties  ; 
Wood  V.  Byington,  3  Barb.  Ch.  387  ;  not  so  where  the  heirs  inherited  after  suit  brought 
and  before  decree.  Bequa  v.  Holmes,  16  N.  Y.  193.  The  proceedings  subsequent  to  the 
death  of  the  party  are  void,  unless  his  heirs  are  brought  in.  Washington  Ins.  Co.  v.  Slee, 
3  Paige  Ch.  865  ;  Kelly  v.  Hooper's  Ex'rs.,  3  Yerg.  395  ;  9  Wend.  649  ;  3  Pet.  R.  483.) 

(1)  See  8  Rep.  43  b ;  Co.  Litt.  371. 

(3)  Pyke  v.  Crouch,  1  Ld.  Raym.  780 ;  B.  N.  P.  333 ;  Bushworth  v.  Pembroke  (Countess), 
Hardr.  473  ;  Com.  Dig.  tit.  Evidence,  A  5  ;  Lincoln  (Bishop)  v.  ElUs,  Bunb.  110 ;  1  E.  &  Y. 
777,  where  a  decree  against  the  lessee  of  an  impropriator  was  produced  against  a  sub- 
sequent impropriator.  And  see  St.  Paul's  (Warden  of )  v.  Morris,  9  Ves.  155  ;  Kingsworth 
v.  Leigh,  Gwill,  1615  ;  3  B.  &  Y.  1885  ;  Carr  v.  Heaton,  Gwill.  1358 ;  3  E.  &  Y.  1830  ; 
Doe  d.  Teynham  v.  Tyler,  6  Bing.  390. 

(3)  Com.  Dig.  tit.  Evidence,  A  5  ;  Gilb.  Ev.  35,  36  ;  per  Our.,  in  Rush-worth  v.  Pembroke 
(Countess),  Hardr.  473.  The  answer  of  an  impropriator  is  evidence  against  his  lessee. 
De  Whelpdale  v.  Melburn,  5  Pri.  485. 

NoTB  360. —  But  a  yerdilct  against  a  tenant  for  life  will  not  bind  a  reversioner ;  for  the 
tenant  for  life  is  seized  in  his  own  right,  and  that  possession  is  properly  his  own,  and  he 
is  at  liberty  to  pray  in  aid  of  the  reversioner  or  not,  and  the  reversioner  cannot  possibly 
controvert  the  matter  where  no  aid  is  prayed.  It  is  said,  however,  that  if  the  reversioner 
come  in  upon  aid-prayer,  he  may  have  an  attaint ;  and  consequently  the  verdict  will  be 
evidence  against  him.    Bull.  N.  P.  332  ;  1  Stark.  Ev.  192. 

Accordingly,  in  Connecticut  the  rale  has  been  laid  down,  that  the  reversioner  cannot  be 
affected  by  a  verdict  against  the  tenant  in  dower,  unless  he  come  in  upon  aid-prayer. 
Adams  v.  Butts,  9  Conn.  Rep.  79. 

If  a  party,  after  verdict  and  judgment  against  him,  assign  his  interest,  the  assignee  is 
bound  by  the  verdict.  Thus,  after  verdict  against  J.  S.  and  judgment,  he  aliened  to 
J.  N. ;  and  it  was  held  that  the  verdict  was  evidence  against  J.  N. ;  for  it  would  have 
been  evidence  against  J.  S.  at  the  time  of  the  transfer,  and  the  substitute  cannot  be  in  a 
better  condition  than  the  principal.  3  Roll.  Abr.  680  ;  Bac.  Abr.  Ev.  F,  617 ;  3  Starkie's 
Ev.  194 ;  Craig  v.  Ward,  86  Barb.  377  ;  Harrington  v.  Slade,  33  Barb.  161 ;  Sedgwick  v. 
Cleveland,  7  Paige,  387.  These  cases  hold  that  the  assignee  of  the  demand  in  suit  is 
bound  by  the  judgment;  and  also  the  grantee  if  brought  in;  the  assignee  by  operation 
of  law  should  be  brought  in  as  a  party.     7  Paige,  387. 

And  where  a  mortgagor,  when  sued  for  possession,  defended  on  the  ground  of  usury, 
but  failed  in  his  defense,  and  afterwards  assigned  his  rights  to  A.,  who  brought  a  writ  of 
entry  against  the  mortgagee,  and  attempted  to  support  his  action  by  proof  of  the  usury  ; 
the  former  judgment  was  held  admissible  and  conclusive  against  him.  Adams  v.  Barnes, 
17  Mass.  Rep.  365.  "  It  is  such  an  estoppel  as  runs  with  the  land,  and  extends  to  all  who 
are  privies  in  estate  to  either  of  the  parties  to  that  judgment.  A  judgment  which  affects 
directly  the  estate  and  interest  in  the  land  and  binds  the  rights  of  the  parties,  is  at  least 
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been  held  that  a  verdict  against  a  tenant  for  life  will  not  hind  a  reversioner, 
unless  -where  the  reversioner,  in  certain  ancient  forms  of  suit,  had  been  made 
a  party  to  the  proceeding,  upon  aid-prayer.  (1) 

In  the  case  of  Blakemore  and  another  agt.  The  Glamorgan  Canal  Com- 
pany, (2)  which  was  an  action  brought  for  diverting  water  from  the  works 
of  the  plaintiifs,  it  appeared  that  one  of  them,  whilst  in  the  sole  possession 
of  the  same  works,  had  brought  a  former  action  for  a  similar  injury 
*16  *against  the  same  defendants,  in  which  he  had  recovered  a  verdict 
and  judgment  against  them ;  the  other  person,  now  co-plaintiff,  was 
examined  on  the  trial  of  the  former  action  as  a  witness  against  the  defend- 
ants ;  this  verdict  and  judgment  were  admitted  as  evidence  for  the  plaintiffs 
on  the  trial  of  the  second  suit,  and,  as  the  Court  of  Exchequer  decided, 
properly  admitted.  "  There  is  no  doubt,"  said  Parke,  B.,  "  that  a  verdict 
for  an  owner  of  an  estate,  upon  a  question  relating  to  the  rights  and  ease- 
ments belonging  to  that  estate,  is  evidence  for  another  claiming  under  him. 
In  this  case,  there  was  proof  that  Blakemore  was  in  possession  of  the  works 
when  the  former  cause  of  action  accrued,  and  that  he  and  Booker  (the 
co-plaintiff  in  the  present  action)  were  so  at  the  time  of  the  present  cause 
of  action :  this  is,  without  doubt,  abundant  prima  facie  evidence,  that  the 
present  plaintiffs  were  privy  in  estate  to  the  former  plaintiff."(3)  Upon 
the  second  point,  whether  the  record  was  inadmissible,  because  one  of  the 
present  plaintiffs  was  himself  a  witness  in  the  former  suit,  his  Lordship 
said :  "  The  case  being  brought  within  the  general  rule,  that  a  verdict  on 
the  matter  in  issue  is  evidence  foi-  and  against  parties  and  privies,  no  excep- 
tion can  be  allowed  in  the  particular  action,  on  the,  ground  that  a  circum- 
stance occurs  in  it,  which  forms  one  of  the  reasons  why  verdicts  between 
different  parties  are  held  to  be  inadmissible,  any  more  than  the  absence  of 
all  such  circumstances  in  a  particular  case  would  be  allowed  to  form  an 
exception  to  the  general  rule,  that  verdicts  between  other  parties  cannot  be 
received.  It  is  much  wiser  and  more  convenient  for  the  administration 
of  justice,  to  abide  as  much  as  possible  by  general  rules." 

In  the  case  of  Strutt  agt.  Bovingdon  and  others,  (4)  which  was  an  action 
on  the  case,  for  the  diversion  of  a  watercourse,  against  the  defendant  Bov- 
ingdon and  two  other  defendants  who  justified  under  him,  a  former  verdict 
in  a  similar  action  against  Bovingdon  alone  was  held  to  be  admissible  as 
evidence  of  the  plaintiff's  right. 

Verdict  admissible  for  those  under  whom,  parties  claim.  It  has  been  laid 
down,  that  "  a  verdict  is  evidence  for  one  under  whom  any  of  the  present 
parties  claim."  (5)     But  this  must  be  understood  to  m^n  a  claim  acquired 

as  eflFectual  as  a  release  or  confirmation  by  one  party  to  tlie  otjier.  Such  an  estoppel 
makes  part  of  the  title  to  the  land,  and  extends  to  all  who  claim  under  either  of  the 
parties  to  it."  Id.,  per  Jackson,  J.,  delivering  the  opinion  of  the  court.  , 
,  In  an  action  for  mesne  profits,  the  record  of  recovery  in  the  ejectment  suit  is  conclusive 
evidence  for  the, plaintiff  against  the  defendant,  or  any  person  deriving  possetsion  from 
him.  Such  v^as  the  doctrine  held  as  against  one  to  whom  the  defendant  in  ejectment 
had  transferred  the  possession  during  the  pendency  of  the  ejectment  suit.  Jackson  v. 
Stone,  13  John.  Rep.  447.  See  Jackson  ex  dem.  Church  v.  Hills,  8  Cow.  Bep.  290 ;  Dewey 
V.  Osborne,  4  Id.  339  ;  Adams  on  Ej.  331 ;  Woodf.  L.  &  T.  511 ;  and  post  of  the  text  and 
notes,  Vol.  III. 

(1)  B.  N.  P.  333  ;  Hardr.  436 ;  Bac.  Ab.  tit.  Evidence,  617.     See  13  Vin.  Ab.  133. 

(2)  3  C,  M.  &  E.  133. 

(3)  See  also,  the  remark  by  the  same  learned  judge.    9  M.  &  W.  443. 

(4)  5  Esp.  56.  The  case  appears  to  have  been  decided  on  the  ground  that  the  defense 
in  the  second  action  was  substantially  the  defense  of  Bovingdon  alone ;  and  not  on  the 
ground  that,  whatever  is  evidence  in  the  nature  of  an  admission  against  one  defendant, 
is  evidence  against  other  defendants.  It  is  said  (in  B.  N.  P.  40),  that  a  verdict  on  an  issue 
out  of  chancery,  to  which  only  one  of  the  defendants  was  a  party,  may  be  read  against  all 
the  defendants  to  prove  the  time  of  an  act  of  bankruptcy. 

(5)  Com.  Dig.  tit.  Evidence,  A,  5. 
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through  such  party  subsequently  to  the  verdict ;  for  if  the  rule  could  be 
extended  to  parties  claiming  other  lands  under  the  same  *title  previ- 

*1V  ously  to  the  verdict,  the  effect  of  such  verdict  might  be  carried  back 
for  an  indefinite  period.  (1) 

"Where  parties  in  former  suit  were  different.  The  rule  in  question  does 
not  apply  where  the  parties  in  the  former  suit  were  differently  constituted. 
Thus  it  has  been  held,(2)  that  a  judgment  obtained  by  the  plaintiff  in  an 
action  for  use  and  occupation  against  A.  and  B.,  is  no  evidence  to  charge  B. 
in  a  subsequent  action  brought  by  A.  against  him  alone,  for  the  use  and 
occupation  of  the  same  premises  for  a  subsequent  period.  Where  A. 
and,  b.  were  in  possession  of  a  house,  in  respect  of  which  a  declaration  in 
ejectment  was  served  on  B.,  who  let  judgment  go  by  default,  and  also  on 
A.,  who  defended;  it  was  ruled  on  the  trial  of  this  ejectment,  that  a  judg- 
ment recovered  against  B.  by  the  lessor,  for  use  and  occupation  of  the  same 
premises,  was  not  receivable  in  evidence.  (3) 

In  an  action  of  ejectment  on  the  several  demises  of  a  mortgagor  and 
mortgagee,  evidence  was  offered  on  the  part  of  the  defendant,  that,  some 
years  before,  he  brought  an  ejectment  on  his  own  demise  against  the  mort- 
gagor for  the  premises  now  in  question,  who  had  been  allowed  to  remain  in 
possession ;  that  the  cause  was  referred,  and  the  award  was  in  favor  of  the 
defendant,  who  obtained  possession ;  this  evidence  was  rejected  as  inadmis- 
sible against  the  mortgagee,  with  respect  to  whom-  the  award  was  res  inter 
alios  acta  ;  and  the  rejection  was  approved  by  the  court  above. (4) 

Verdicts,  evidence  of  reputation.  Verdicts  are  frequently  admitted  in 
evidence  on  the  footing  of  hearsay  statements,  upon  matters  in  which  hear- 
s'ay  evidence  is  receivable ;  in  such  cases,  the  reason  of  the  rule,  that  a 
verdict  is  only  admissible  between  parties  or  privies,  is  not  applicable ;  nor 
can  verdicts,  when  used  for  this  purpose,  be  pleaded  by  way  of  estoppel. 
The  use  of  verdicts  for  the  purpose  of  hearsay  evidence  has  been  considered 
in  the  former  volume. 

Thirdly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments,  with 
reference  to  the  matters  in  controversy. 

Judgment  on  the  sam^  matter  in  question.     It  is  a  settled  principle,  as 
appears  from  the  judgment  of  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's 
Case,  that  the  judgments  of  courts  of  concurrent  jurisdiction  are  not  admis- 
sible in  a  subsequent  suit,  unless  they  are  not  only  between  the  same 
*18       parties,  but  ^Iso  upon  the  same  matter  *coming  in  question,  and 
directly  upon  the  point  ;{5)  but  when  the  same  matter  is  directly  in 

(1)  By  Littledale  J.,  in  Doe  d.  Foster  v.  Derby  (Earl),  1  A.  &  E.  790.  See  Lock  v.  Nor- 
borne,  3  Mod.  141. 

(2)  Christy  v.  Tancred,  9  M.  &  W.  438. 

(3)  Doe  d.  Morse  v.  Williams,  Car.  &  M.  615,  by  Patteson,  J.  See  Blakemore  v.  Gla- 
morgan Canal  Company,  2  C,  M.  &  B.  133  ;  Strutt  v.  Bovingfdon,  5  Esp.  56  ;  Supra,  p.  16. 

(4)  Doe  d.  Smith  v.  Webber,  1  A.  &  E.  118. 

(5)  Note  261.  — S.  P.,  Hopkins  v.  Lee,  6  Wheat.  Rep.  109  ;  Harvey  v.  Eichards,  2  Gall. 
Rep.  216 ;  Minor  v.  Walton,  17  Mass.  Rep.  237  ;  2  Starkie's  Ev.  301,  202 ;  2  Evans'  Poth. 
456  ;  Harg.  Law  Tracts,  458 ;  Blackhara's  Case,  1  Salk.  300,  per  Holt,  C.  J. 

A  judgment  concludes  the  parties  only  as  to  the  grounds  covered  by  it,  and  the  facts 
necessary  to  uphold  it.  They  shall  not  be  allowed  to  prove  what  is  inconsistent  with  its 
rectitude  and  justice,  for  while  it  stands  unreversed,  it  is  final  as  to  the  points  decided; 
not  so,  however,  with  respect  to  matters  which  the  judgment  itself  shows  were  not  in 
question ;  and  hence,  where  the  cause  has  gone  off  upon  some  defect,  which  precluded  an 
inquiry  into  the  merits,  the  judgment  is  usually  no  bar  to  a  second  action.  See  the  next 
note.  So  the  reversal  of  a  judgment  proves  nothing  but  its  own  correctness  ;  it  operates 
no  farther  than  to  nullify  what  has  been  done  ;  and  in  other  respects  the  parties  are  gen- 
erally left  by  it  in  the  same  situation,  as  to  their  rights  and  remedies  touching  the  matter 
in  controversy,  as  if  no  such  judgment  had  ever  existed.  Therefore,  where  a  decree  of 
the  Supreme  Court  of  Probate  reversed  that  of  the  inferior  court,  decreeing  distribution, 
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such  reversal  was  held  no  bar  to  a  bill  in  chancery  for  the  same  matter.  Harvey  v.  Rich- 
ards, 2  Gall.  Rep.  316.  And  upon  the  same  principle  the  dismission  of  a  bill  in  chancery 
is  not  always  conclusive  as  to  the  complainant's  right  in  a  court  of  law,  although  the  bill 
may  have  been  filed  for  the  same  matter ;  for  if  the  complainant  seeks  in  a  court  of  equity 
to  enforce  a  strictly  legal  title,  when  his  remedy  is  at  law,  the  dismission  of  the  bill 
amounts  merely  to  a  declaration  that  he  has  no  equity ;  but  it  casts  no  reflection  upon  his 
legal  title ;  it  decides  nothing  in  relation  to  it,  and  consequently  can  conclude  nothing. 
Lessee  of  Wright  v.  Deklyne,  1  Peters'  C.  C.  Rep.  198,  203 ;  Pleasants  v.  CSements,  2 
Leigh,  474,  483.  See  Burchet  v.  Faulkner,  1  Dana's  Rep.  99,  100 ;  Lancaster  v.  Laire,  Id. 
109.  And  though  a  decree  in  express  terms  profess  to  affirm  a  particular  fact,  yet  if  such 
fact  was  immaterial  jn  the  case,  the  decree  will  not  conclude  the  parties  in  relation  to  it. 
Hotchkiss  V.  Nichols,  3  Day's  Rep.  138  ;  Coit  v.  Tracy,  8  Conn.  Rep.  368.  See  also  People 
V.  Johnson,  37  Barb.  502. 

In  Swift's  Ev.  p.  17,  it  is  said,  that  "  where  the  cause  and  object  of  both  actions  are  the 
same,  a  judgment  in  the  prior  bars  the  subsequent  suit.  Where  the  cause  or  object  of 
the  actions  are  different,  though  the  point  in  dispute  is  the  same  in  both,  the  prior  judg- 
ment is  no  bar  to  the  subsequent  action,  but  the  verdict  is  matter  of  evidence  to  prove 
such  point." 

But  although  a  prior  judgment  may  be  no  bar,  strictly  and  technically  speaking,  where 
the  cause  or  object  of  both  actions  are  not  identical,  it  does  not  follow  that  either  party 
in  the  second  action  can  be  allowed  to  contradict  what  was  expressly  adjudicated  in  the 
first.  Per  Bristol,  J.,  delivering  the  opinion  in  Betts  v.  Starr,  5  Conn.  Bep.  550,  553.  In 
Hopkins  v.  Lee  (6  Wheat.  Rep.  109,  the  facts  were  that  Lee  sold  Hopkins  an  estate,  called 
"  Hill  and  Dale,"  then  under  certain  incumbrances,  which  Lee  agreed  to  remove ;  and 
Hopkins  was  to  pay  therefor  $1,800,  partly  in  military  lands  and  partly  in  some  other 
way,  as  soon  as  the  incumbrances  were  removed.  Hopkins  filed  a  bill  in  chancery  against 
Lee,  stating  that  Lee  had  omitted  to  pay  the  incumbrances,  and  that  he,  Hopkins,  had 
been  compelled  to  pay  them.  Upon  hearing  the  bill,  the  court  found  that  Hopkins  had  sat- 
isfied the  incumbrances,  but  with  the  funds  of  Lee,  advanced  for  that  purpose ;  and  there- 
upon decreed,  that  Hopkins  should  pay  Lee  the  overplus  remaining  in  his  hands  after 
paying  off  the  incumbrances.  Lee  then  brought  an  action  of  covenant  against  Hopkins, 
for  not  conveying  the  military  lauds  agreeable  to  covenant ;  to  which  Hopkins  pleaded 
that  Lee  had  never  dischai^d  the  incumbrances  on  the  estate  of  Hill  and  Dale.  "  No 
lawyer  can  suppose  that,  let  the  judgment  or  decree  on  the  bill  in  chancery  have  been 
either  way,  it  could  have  been  pleaded  in  bar  to  the  last  action  of  covenant  brought  by 
Lee  against  Hopkins.  The  object  of  the  bill  in  chancery  was  to  get  refunded  money,  which 
the  purchaser  of  an  .estate  alleged  that  he  had  been  obliged  to  expend,  to  free  the  estate 
front  incumbrances  which  the  seller  was  bound  to  remove.  The  object  of  the  action  at 
law  was  to  recover  damages  for  not  conveying  the  military  lands,  which  were  to  be  taken 
in  part  payment.  Nothing  could  have  been  more  distinct  than  the  object  of  the  two 
suits ;  they  were  not  for  the  same  matter,  cause  and  thing,  and  let  the  issue  of  the  bill  in 
chancery  have  been  as  it  might,  the  decree  could  not  have  been  pleaded  in  bar  of  the 
action  at  law.  But  by  way  of  emderwe,  the  decree  in  chancery  was  held  conclusive  to 
prove  that  Lee  had  discharged  the  incumbrances  on  the  estate ;  that  being  the  matter 
directly  adjudicated  upon  in  the  suit  in  chancery."  Per  Bristol,  J.,  Betts  v.  Starr,  iuprd. 
And  where  a  mortgagee  brought  ejectment  to  recover  the  mortgaged  premises,  and  the 
mortgagor,  on  fhe  trial,  offered  evidence  to  prove  that  the  note  which  the  mortgage  was 
intended  to  secure,  was  usurious  and  void ;  to  which  the  mortgagee  objected,  on  the 
ground  that  the  mortgagor  was  estopped  to  show  the  alleged  fact,  by  reason  of  a  former 
judgment ;  the  record  of  that  judgment  was  produced,  and  it  appeared  from  it  that  the 
mortgagee  had  sued  the  mortgagor  on  the  note,  that  the  latter  had  pleaded  non-assumpsit 
therein,  with  notice  of  the  usury,  and  that  a  verdict  and  judgment  were  rendered  for  the 
mortgagor.  It  was  conceded  that  the  sole  question  litigated  in  the  former  suit,  was 
the  same  sought  to  be  again  controverted  in  the  last.  The  j  udge  thereupon  sustained  the 
objection,  holdkig  the  first  judgment  conelum/oe  in  relation  to  the  usury ;  and  the  Supreme 
Court  afterward,  on  motion  for  a  new  trial,  affirmed  the  decision.  Betts  v.  Starr,  sv/pra. 
So,  though  nothing  can  certainly  be  more  distinct  than  the  object  of  an  ejectment  in  Eng- 
land, and  the  action  of  trespass  on  the  case  for  mesne  profits ;  yet,  the  judgment  in  eject- 
ment is  conclusive  against  the  defendant  upon  the  right  of  possession,  at  the  time  of  the 
demise  laid  in  the  declaration.  Per  Brisjtol,  J.,  Betts  v.  Starr,  supra.  And  see  post  of  the 
text,  and  note  270.  And  where  A.  filed  a  libel  in  the  District  Court  of  the  United  States, 
alleging  title  to  a  vessel,  by  virtue  of  certain  conveyances  in  January  and  February,  1824 ; 
and  the  defendants  appeared  and  contested  the  matter ;  whereupon  a  decree  was  made 
finding  directly  that  A.,  by  virtue  of  the  conveyances,  was  owner  and  proprietor  of  the 
vessel  at  the  time  of  filing  the  libel,  which  was  in  August,  1824  ;  held,  that  in  a  subse- 
quent action  of  trespass,  for  taking  the  vessel  on  the  4th  of  March,  1824,  the  decree  was 
conclusive  evidence  of  A.'s  title,  not  only  at  the  time  of  filing  the  libel,  but  at  the  time 
when  the  libel  alleged  it  to  have  accrued,  and  for  all  the  intermediate  time.  Dennison  v. 
Hyde,  6  Conn.  Rep.  508.  So  where  A.,  during  the  pendency  of  an  action  of  assumpsit, 
brought  by  C.  against  A.  &  B.,  filed  his  bill  in  chancery  against  B.  &  C.  for  a  discovery, 
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*19       question  in  another  suit,  and  the  judgment  in  the  *former  suit  is 
directly  upon  the  point,  the  rule  is,  that  it  will  be,  as  a  plea,  a  bar — 
or,  as  evidence,  conclusive.  (1) 

alleging  that  he  had  agreed  with  B.  to  pay  the  debt  for  which  the  action  was  brought' 
and  that  B.  had  paid  it ;  and  the  court  found  these  facts  not  true,  and  dismissed  the  bill ' 
after  which  A.,  on  the  trial  of  such  action,  offered  testimony  to  prove  the  same  facts  which 
he  had  alleged  in  the  bill ;  on  the  objection  of  C,  supported  by  the  record  of  the  chancery 
suit,  it  was  held  that  the  testimony  offered  was  inadmissible,  the  decree  being  founded 
upon  and  conclusive  as  to  those  facts.  Coit  v.  Tracy,  8  Conn.  Rep.  ^68.  See  Starkie  v. 
Woodward,  1  Nott  c&  M'Cord,  539. 

Indeed,  the  principle  will  be  found  to  run  through  nearly  all  the  American  cases,  that 
the  judgment  of  a  court  of  competent  jurisdiction,  directly  upon  a  particular  point,  is,  as 
between  the  parties,  conclusive  in  relation  to  such  point,  though  the  purpose  and  subject 
matter  of  the  two  suits  be  different ;  and  hence  that  "  a  j  udgmenf  may  not  only  be  emderice, 
but  conclvMve  evidence,  and  still  be  no  bar  to  a  second  action."  See  per  Bristol,  J.,  Betts 
V.  Starr,  5  Conn.  Rep.  550,  554 ;  also  Lessee  of  Wright  v.  Deklyne,  1  Peters'  C.  C.  Rep. 
198,  203  ;  Starkie  v.  Woodward,  1  Nott  &  M'Cord,  329  ;  Canaan  v.  Greenwoods  Turnp.  Co., 
1  Conn.  Rep.  1,  7 ;  Cist  v.  Zeigler,  16  Serg.  &  Rawle,  283 ;  Gardner  &  Buckbee,  3  Cowen's 
Rep.  120 ;  Wright  v.  Butler,  4  Wend.  Rep.  284,  288. 

(A  former  suit  is  a  bar  only  to  such  claims  or  matters  as  mdght  have  been  litigated  under 
the  pleadings  and  issue  as  made.  Burdick  v.  Post,  12  Barb.  168 ;  Bates  v.  Stanton,  1  Duer, 
79.  It  is  not  a  bar  as  to  matters  which  might  have  arisen  incidentally  or  collaterally,  such 
as  a  payment  made  on  a  demand.  Smith  v.  Weeks,  26  Barb.  463 ;  nor  as  to  an  allegation 
in  the  complaint  in  such  former  action,  the  truth  of  which  was  not  involved  in  the  judg- 
ment rendered.  Sweet  v.  Tuttle,  14  N.  Y.  465  ;  nor  wUl  a  judgment  by  default  on  one  of 
two  notes,  given  upon  an  illegal  contract,  preclude  the  defendant  from  interposing  his 
defense  to  an  action  on  the  second  note.  Hughes  v.  Alexander,  5  Duer,  488.  But  where 
the  principal  question,  upon  which  the  plaintiff's  right  of  recovery  depends,  has  been 
determined  in  a  former  action,  such  former  adjudication  will  be  held  conclusive  in  a  new 
action  on  one  of  several  securities  springing  out  of  the  same  transaction.  Birkhead  v. 
Brown,  5  Sand  134.  "As  between  the  parties  and  privies  a  judgment  is  conclusive,  as  to 
every  question  upon  which  the  right  of  the  plaintiff  to  recover,  or  the  validity  of  a  defense 
in  another  suit,  is  found  to  depend,  and  upon  the  determination  of  which  it  appears  from 
the  record  or  is  shewn  by  extrinsic  proof  that  the  judgment  was  in  reality  founded."  Per 
DuEE,  J,  If  a  defense  be  interposed  and  prevail,  the  fact  or  facts  on  which  it  is  based 
become  res  adjudicata;  thus  a  defense  of  usury  established  renders  the  usurious  security 
void  for  any  future  use  or  purpose.    Central  City  Bank  v.  Dana,  33  Barb,  296.) 

(1)  Supra,  p.  4. 

Note  262.— This  rule  has  found  its  way  into  every  system  of  jurisprudence,  not  only 
from  its  obvious  fitness  and  propriety,  but  because  without  it  an  end  could  never  be  put 
to  litigation.  It  is,  therefore,  not  confined  in  England  or  in  this  country  to  judgments  in 
the  same  courts,  or  to  decisions  of  courts  of  concurrent  jurisdiction.  Per  Livingston,  J., 
in  Hopkins  v.  Lee,  6  Wheat.  Rep.  109,  114.  (See  post  p.  40).  It  has  been  applied  to 
decrees  of  the  Orphan's  Court  of  Pennsylvania  (The  President  of  the  Orphan's  Court  v. 
Goff,  14  Serg.  &  Rawle,  181 ;  M'Pherson  v.  Cunliff,  11  Id.  422) ;  to  a  discharge  under  the 
insolvent  laws  (M'Kinney  v.  Crawford,  8  Serg.  &  Rawle,  351 ;  Sheets  v.  Hawk,  14  Id.  173) ; 
to  a  decision  of  the  Court  of  Probates,  though  admitted  to  be  erroneous  (Brown  v.  Lanman, 
1  Conn.  Rep.  467;  Goodrich  v.  Thompson,  4  Day's  Rep.  215;  Jackson  v.  Robinson,  4 
Wend.  436) ;  to  a  decree  of  the  County  Court  upon  a  complaint  pursuant  to  the  statute, 
by  which  decree  it  was  found  the  duty  of  a  town  to  repair  certain  bridges  (Canaan  v.  The 
Greenwoods  Turnp.  Co.,  1  Conn.  Rep.  1) ;  to  a  decision  of  a  court  of  common  pleas,  upon  a 
complaint  made  pursuant  to  the  statute,  for  overflowing  lands  (Adams  v.  Pearson,  7  Pick. 
Rep.  341 ;  Gay  v.  Welles,  Id.  217) ;  to  a  decree  of  the  County  Court,  awarding  money  to  a 
claimant,  arising  from  the  sale  of  lands  by  the  sheriff,  though  the  decree  was  made  upon 
a  mistaken  notion  of  law,  and  though  the  case  admitted  of  no  remedy  by  writ  of  error 
(Gratz  V.  The  Lancaster  Bank,  17  Serg.  &  Rawle,  378) ;  to  a  record  of  the  forfeiture  of  a 
recognizance,  where  debt  was  brought  upon  such  recognizance  (Shriver  v.  The  Common- 
wealth, 2  Rawle's  Rep.  206  ;  to  decrees  of  a  c^urt  of  equity  ;  to  sentences  of  courts  of 
admiralty,  and  of  ecclesiastical  tribunals ;  and  in  short  to  every  court  which  has  proper 
cognizance  of  the  subject  matter,  so  far  as  they  profess  to  decide  the  particular  matter  in 
dispute.     Hopkins  v.  Lee,  6  Wheat.  109,  114,  per  Livingston,  J. 

But  in  the  strictly  legal  sense  and  full  operation,  the  rule  can  hardly  be  said  to  embrace 
those  decisions  which  are  made  by  courts  acting  in  a  summary  way,  upon  an  application 
addressed  to  their  discretionary  jurisdiction.  In  such  cases,  if  the  facts  upon  which  relief 
is  claimed,  be  the  same  upon  a  second  application,  that  they  were  in  the  first,  the  party  by 
analogy  to  proceedings  in  the  ordinary  course  of  judicial  investigation,  will  generally  be 
held  precluded.  Sclmman  v.  Weatherhead,  1  Bast,  637  ;  Greathead  v.  Bromley,  7  Durn.  & 
East,  451.    But  still  the  matter  rests  in  the  discretion  of  the  court ;  and  if  justice  requires 
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*20      Action  for  several  distinct  causes — no  proof  offered  as  to  some. 

Where  the  plaintiif  in  a  former  aQtion  declared  on  a  promissory  note 
and  for  goods  sold,  but  upon  executing  a  writ  of  inquiry,  after  judgment 

by  default,  gave  no  evidence  on  the  count  for  goods  sold,  the 
*21       judgment  *was  not  a  bar  to  his  recovering  for  the  goods  in  another 

■action.  (1)     Here  there  were  distinct  demands,  and  separate  counts 

it,  they  may  doubtless  hear  the  second  application,  and  decide  it  differently  from  what 
they  did  the  first,  without  invading  any  principle  of  positive  law ;  so  the  Court  of  Chancery 
may  be  resorted  to  in  a  proper  cast,  notwithstanding  a  previous  decision  of  the  same 
question  by  a  court  of  law  upon  a  summary  application.  Sampson  v.  Hart,  14  John'  Rep.  63. 
With  respect,  however,  to  judgments,  properly  so  called,  i.  e.  those  solemn  decisions  of 
courts  of  j ustice, made  in  the  exercise  of  their  rightful  jurisdiction,  after  giving  the  parties 
an  opportunity  to  be  heard,  and  upon  due  deliberation,  the  law,  proceeding  upon  the 
maxim  that  "  interest  reipvhlicm  ut  sit  finis  Utium,"  will  regard  them  as  conclusive  upon 
all  points  directly  involved  in  them,  and  necessarily  determined.  And  whether  the 
tribunals  rendering  them  are  clothed  with  limited  or  general  powers,  whether  they  are 
courts  of  record  or  otherwise,  makes  no  sort'of  difference ;  so  long  as  they  act  within  the 
sphere  which  has  been  assigned  them,  their  adjudications  are  binding  upon  the  parties 
in  future  controversies  relating  to  the  same  matter.  Gahan  v.  Maingay,  1  Irish  T.  Rep. 
30,  43,  et  seq.;  Gratz  v.  The  Lancaster  Bank,  17  Serg.  &  Rawle,  278,  381 ;  Starkie  v.  Wood- 
ward, 1  Nott  &  M'Cord,  329 ;  Cottom  v.  Cottom,  4  Rand.  Rep.  193;  Hughes  v  Blake,  1 
Mason's  Rep.  515  ;  Brown  v.  Gibson,  1  Nott  &  M'Cord,  336 ;  Blount  v.  Darrah,  14  Serg.  & 
Eawle,  184,  note ;  Kilheffer  v.  Herr,  17  Id.  319  ;  Hume  v.  Burton,  1  Ridg.  Cas.  304,  et  seq;.; 

2  Starkie's  Ev.  211,  313. 

But  note,  that  all  which  is  said  as  to  the  conclusiveness  of  a  former  judgment,  must  be 
understood  with  this  proviso  ;  that  the  court  rendering  the  judgment  had  jurisdiction  ;  for 
if  a  court  transcends  the  limits  which  the 'law  has  prescribed  for  it,  and  assumes  to  act 
where  it  has  no  jurisdiction,  its  decisions  will  be  utterly  void,  and  entitled  to  no  consider- 
ation, either  as  evidence  or  otherwSse.  Borden  v.  Fitch,  15  John.  Rep.  181 ;  Mills  v. 
Martin,  19  Id.  33  ;  Latham  v.  Edgerton,  9  Cowen's  Rep.  227 ;  Snyder's  Lessee  v.  Snyder,  6 
Binn.  Rep.  483 ;  Messinger  v.  Kinter.  4  Id.  97 ;  Blin  v.  Campbell,  14  John.  Rep.  433  ;  ■ 
Sumner  v.  Parker,  7  Mass.  79  ;  Wales  v.  Willard,  3  Id.  120 ;  Smith  v.  Rice,  11  Id.  507 ; 
Cleveland  v.  Rogers,  6  Wend.  Rep.  438 ;  Gorrill  v.  Whittier,  3  N.  Hamp.  Rep.  365  ; 
Bowman  v.  Russ,  6  Cowen's  Rep.  834  ;  Slocum  v.  Wheeler,  1  Conn.  Rep.  489  ;  Weston  v. 
Weston,  14  John.  Rep.  438  ;  Sherman  v.  Ballon,  8  Cowen's  Rep.  304 ;  Cunningjham  v. 
Bucklin,  Id.  178 ;  Newdigate  v.  Davy,  1  Raym.  Rep.  743.  (The  rule  here  laid  down  was 
applied  to  a  justice's  judgment  rendered  in  an  action  where  the  title  to  land  coming  in 
question,  it  was  held  he  had  no  jurisdiction  ;  Gage  v.  Hill,  43  Barb.  44.) 

(1)  Seddon  v.  Tutop,  6  T.  R.  607,  recognized  by  Bayley,  J.,  in  Bagot  (Lord)  v.  Williams, 

3  B.  &  C.  840  ;  by  Best,  C.  J.,  in  Thorpe  v.  Cooper,  5  Bing.  189  ;  and  by  the  court  in  Had- 
ley  V.  Green,  3  Tyrw.  390. 

Note  368,  continued.  —  So,  where  B.  brought  trespass  against  C.  for  an  injury  done  to 
two  horses,  in  consequence  of  which  one  of  them  died  ;  the  trespass  on  one  of  them  was 
on  one  day,  and  on  the  other  at  another  day  ;  and  the  court,  on  motion  of  the  defendant, 
compelled  the  plaintiff  to  elect  for  which  trespass  he  would  proceed,  who  thereupon 
elected  to  go  for  the  injury  done  to  the  horse  that  survived,  and  he  had  a  verdict  accord- 
ingly. The  executors  of  B.  afterwards  brought  another  action  for  the  trespass  on  the 
horse  which  died ;  the  plaintiff,  in  his  replication  to  the  defendant's  •plea,  of  a  former 
recovery,  set  forth  the  above  facts  by  way  of  protestando ;  and  held,  that  though  the 
replication  was  insufficient,  in  not  denying  a  former  recovery  for  the  same  matter,  yet 
the  former  recovery  was  no  bar,  since  it  appeared  that  the  injury  done  to  the  horse  which 
died,  was  not  taken  into  consideration  by  the  jury.  Snider  v.  Croy,  3  John.  Rep.  227. 
See  S.  P.,  Phillips  v.  Berriek,  16  Id.  136  ;  Hale  v.  Andrus,  6  Cowen's  Rep.  325  ;  Wheeler 
v.  'Van  Houten,  13  John.  Rep.  311,  813.  Snider  v.  Croy  (supra)  has  been  very  seriously 
questioned  in  Pennsylvania,  on  the  ground,  that  as  the  plaintiff  in  the  first  suit  had 
thought  proper  to- blend  distinct  and  independent  causes  for  action  in  the  same  count, 
thus  treating  them  as  constituting  one  indivisible  claim,  it  was  not  competent  in  the 
second  suit  to  show  that  both  were  not  litigated  and  determined,  for  that  would  be  in 
contradiction  of  the  former  record.  Hess  v.  Heebie,  6  Serg.  &  Rawle,  57,  00  ;  S.  C,  4  Id. 
246.  For  this  reason,  Gibson,  J.,  who  delivered  the  opinion,  deemed  the  decision  against 
principle,  and  not  authorized  by  Seddon  v.  Tutop,  cited  in  the  text,  which  it  professes  to 
follow.  But  quere;  for  Seddon  v.  Tutop  was  decided  upon  no  such  technical  distinction, 
but  upon  the  broad  ground,  that  the  cause  of  action  in  the  second  suit  had  not  in  fact 
been  litigated  in  the  first.  And  the  judges,  delivering  their  opinions,  refer  to  Hitchin  v. 
Campbell  (8  W.  Black.  837  ;  S.  C,  3  Wils.  304),  where  the  principle  is  conceded,  that  if 
the  real  merits  of  the  second  action  have  not  been  decided  in  the  first,  the  prior  judgment 
is  no  bar.     See  8  Starkie's  Bv.  199,  200,  S.  P. ;  and  Godson  v.  Smith,  3  Moore's  Rep.  157. 

And  this  leads  us  to  observe,  that  whenever,  as  in  the  foregoing  cases  and  others  of  a 
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kiadred  character,  a  question  is  made  respepting  the  identit7  of  the  matters  litigate^  in 
the  first  suit,  parol  evidence  is  admissible  to  show  what  transpired  upon  the  fqrmer  trial, 
and  thus  explain  the  record.  Parker  v.  Thompson,  3  Pick.  Rep.  45)9  ;  Cist  v.  Zeiglfer^  16 
Serg.  &  Rawle,  282,  385.  Stevens  v.  Payne,  2  Root's  Rep.  83  ;  Wood  v.  Jackson,  8  Wend. 
Eep.  9 ;  Burt  v.  Sternburgh,  4  Cowen'a  Bep.  559 ;  Gardner  v.  Buckbee,  3  Id.  130.  (So 
held  in  recent  case  of  White  v.  Mjidison,  26  N.  Y.  117.)  If  the  repord  show:s  that  the  fir^t 
suit  was  (fipparmtly  for  the  same  cause  of  action  sought  to  be  litigated  io  the  second,  it 
will  be  prima  facie  evidence  that  such  cause  of  action  has  once  passed  in  rem  jvMmUm  ; 
9,nd  hence  the  onus  will  devolve  upon  the  party  against  whom  the  record  is  used,  to  show 
the  contrary.  Phillips  v.  Berrick.  16  John.  Rep.  136  ;  Hale  v.  Andrus,  6  Cowen's  Hep. 
325  ;  Snider  v.  Croy,  3  John.  R.  237  ;  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424  ;  Cutler 
V.  Cox,  3  Blackf.  178  ;  Squires  v.  Whipple^  2  Venn.  Rep.  Ill,  114  ;  Pickett  v.  Clairbome, 
4  Call's  Rep.  9.9,  106  ;  Young  v.  Black,  7  Cranch,  565 ;  Lord  Bagot  v.  Williams,  3  Barn.  & 
Cress.  239  ;  Roscoe  on  Ev-.  101.  And  this  he  should  do  in  no  equivocal  manner,  but  by 
clear  and  decisive  testimony,  which  shall  remove  all  reasonable  doubt.  See  per  Lor^ 
Kenyon,  C.  J.j  Seddon  v.  Tutop,  cited  in  the  text ;  also  per  Duncan,  J.,  Wilson  v.  Hamil- 
ton, 9  Serg.  &  Rawle,  424,  439.    Doty  v.  Brown,  4  Comst.  71. 

There  are  cases  which  seem  to  di.scountenance  the  admissibility  of  evidence  aliunde  in 
aid  of  a  record ;  thus,  in  Sintzenick  v.  Lucas  (1  Esp.  N.  P.  C  43),  the  action  was  for 
,ui)iskillfully  varnishing  certain  prints.    On  the  trial,  Garrow,  for  the  defend.ant,  after  the 
plaintifif  had  stated  his  case,  took  a  preliminary  objection,  which,  if  sufficient,  went  to 
the  ground  of  the  action;  it  was  this,  that  an  action  had  been  brought  by  the  present 
defendant  against  the  present  plaintiff,  in  the  Common  Pleas,  for  work  and  labor,  which 
work  and  lahor  was  the  varnishing  of  these  identical  prints.     He  contended  that  the 
present  plaintiff  might  have  set  up,  as  matter  of  defense  to  the  first  suit,  that  the  prints 
had  been  spoiled,  and  hence  that  the  verdict  in  that  action  was  conclusive  evidence 
that  the  varnishing  of  these  prints  had  been  done  in  a  skillful  and  workmanlike 
*23      *manner,  agreeably  to  the  doctrine,  ante,  note  256.    He  therefore  tendered  ths 
record  in  that  action,  as  conclusive  evidence  in  this.    Erskine,  fur  the  plaintiff,  said 
that  the  pleadings  in  that  action  were  for  work  and  labor  generally,  with  a  plea  of  the 
general  issue.    And  Lord  Kenyon  "  was  clearly  of  opinion  that  the  record  offered  in 
evidence  could  not  conclude  the  present  action,  or  prove  anything  in  the  case.    That 
in  order  to  make  a  record  evidence  to  conclude  any  matter,  it  should  appear  that  that 
matter  was  in  issue,  which  should  appear  from  the  record  itself;  nor  should  evidence  be 
admitted,  that  under  such  a  record,  any  particular  matter  came  in  question.    That  the 
record  of  the  cause  in  the  Common  Pleas  was  general,  applying  to  every  case  of  work 
and  labor;  and  to  inquire  whether  the  object  of  it  was  to  recover  for  the  work  done  in 
varnishing  the  prints  ;  and  whether  the  defendant  in  that  action  had  availed  himself  of 
the  circumstance  of  their  having  been  unskillfully  done,  would  be  to  try  that  cause  over 
again  in  this  court.    His  Lordship  therefore  rejected  the  evidence."    Id.    And  see  S.  P., 
Church  V.  Leavenworth,  4  Day's  R.  374,  377,  per  Swift,  J. ;  Ryer  v.  Atwater,  Id.  431,  483, 
per  Swift,  J. ;  Smith  v.  Sherwood,  4  Conn.  R,  376,  383,  per  Hosmer,  C.  J. ;  Bradford  v. 
Bradford,  5  Id.  127.     But  the  great  preponderance  of  American  authority  is  in  favor  of 
the  admission  of  parol  evidence,  as  will  be  seen  by  the  cases  before  referred  to  in  this 
note.    Indeed,  this  principle  of  admitting  evidence  aliunde,  to  explain  a  record  of  a  former 
suit,  and  identify  the  matters  to  which  it  relates,  would  appear  to  be  indispensable  to  the 
efficjept  administration  of  justice.    Suppose,  for  instance,  A.  has  brought  an  action  against 
B.,  in  which  he  declared  for  goods,  wares  and  merchandise,  sold  and  di'livered,  and  recov- 
ered judgment.    He  then  brings  an  action  of  trover  against  B.,  for  taking  and  converting 
the  identical  property,  the  value  of  which  he  obtained  satisfaction  for  in  the  first  suit. 
But  this  identity  does  not  appear  by  the  former  record,  for  the  declaration  there  was 
general,  specifying  nothing.     How  then,  is  B.  to  protect  himself  against  being  made 
liable  a  second  time  for  the  same  thing,  unless  he  is  allowed  to  introduce  evidence  aliunde 
in  explanation  of  the  former  record  ?    Or  take  the  very  case  of  Sintzenick  v.  Lucas  (supra), 
which  is  the  nucleus  of  mpst  of  the  authorities  denying  the  admissibility  of  tliis  kind  of 
evidence.     Suppose  that  the  damages  which  the  plaintiff  claimed  in  the  latter  suit,  h^d 
in  pojnt  of  fact,  been  litigated  in  the  former,  by  way  of  defense,  and  allowed  to  him  :  if 
the  doctrine  which  Lord  Kenyon  is  reported  to  have  advanced,  he  correct,  nothing  could 
prevent  the  plaintiff  from  obliging  the  defendant  to  respond  twice  for  the  same  injury. 
Qr  had  the  plaintiff,  in  the  latter  suit,  neglected  to  avail  himself  of  the  matters  upon 
which  he  predicated  his  right  of  recovery,  as  a  defense  in  the  former  suit,  in  which  case 
he  would  be  barred,  the  defendant,  according  to  the  doctrine  laid  down  by  his  Lordship, 
must  inevitably  be  precluded  from  availing  himself  of  this  defense,  because  h'j  could  not 
inquire  whether  the  object  of  the  first  suit  was  to  recover  for  the  work  done  in  varnishing 
the  prints.    It  appears  to  us  that  such  a  principle,  if  adopted  and  carried  out,  would  sub- 
vert soiije  of  the  most  salutary  maxims  of  the  law,  and  open  a  door  to  the  most  vexatious 
litigation,  and  the  grossest  injustice.     "  Every  fact  which  exists  on  record  must  be  proved 
by  the  record  ;  but  when  the  question  is  as  to  the  real  subject  matter  of  a  suit,  or  to  show 
a  bar  to  another  suit,  or  to  lay  tlje  foundation  of  an  action  of  indemaity,  the  identity  of 
the  cause  of  aptipn  may  be  proved  by  other  than  recprd  evidence,"    Per  Parker,  C.  J., 


ssa  1.]  Of  Judgnmnts  and  Verdiets  of  Superior  Courts.  19 

*23  applicable  to  each.  If  *the  plaintiff  Jiad  given  any  evidence  at  .all 
on  the  count  for  goods  sold,  and  the  judgrttent  had  included  this  ■with 

the  rest  of  the  plaintiff's  demand,  the  judgment  might  then  have  beeia 
pleaded  as  a  judgment  recovered  upon  the  same  identicaJl  causes  of 

*24       action.  (1)     In  the  second  action,  the  defendant  *ple3ded  a  former 

Parker  v.  Thompson,  8Pidk.  429,,  488,  434.  See  Kimeffer  v.  Herr,  17  Serg.  &  Rawle,  31:9, 
336,  per  Huston,  J.  Whether  any  flatter  has  been  tried  between  the  same  parties,  and 
decided  l)efore,  is  a  fe,et  depending  in  part  on  parol  evidence,  and  partly  on  the  record. 
Cist  V.  Zeigier,  16  Sej'g.  &  Rawle,  282,  285^  Crotzer  v.  KusseLl,  9  Id.  81,  83.  And  such  is 
the  doctrine  in  England,  no  less  than  in  this  country.  See  2  Starkie's  Ev.  200  ;  2  Ev. 
Poth.  347 ;  Seddon  v.  Tutop,  6  Diirn.  &  East,  607  ;  Martin  i.  Thornton,  4  Esp.  N.  P.  C. 
180  ;  Lord  Bagot  y.  Williams,  3  Barn.  &  Cress.  239. 

But  although  you  can  explain,  it  is  not  competeoit  .to  add  to  or  eorttradUt  a  record. 
Hence,  where  the  record  of  a  former  suit  shows  distinctly  what  matters  were  in  issue  and 
decided,  pajol  evidence  is  inadmissible  to  establish  that  other  matters,  not  within  the 
issue,  were  likewise  decided.  This  we  deem  a  fair  deduction  from  most  of  the  cases  above 
referred  to,  and  will  be  found,  moreover,  directly  sustained  by  Manny  v.  Harris  (2  John.. 
Eep.  24).  There  the  point  Sipecifically  put  in  issue  in  the  former  suit  was,  -whether  Har- 
ris had  or  had  not  tendered  the  moneys  due,  to  entitle  himself  to  a  deed  for  the  land  con- 
tracted to  be  sold ;  and  the  question  was,  whether  the  defendant  in  the  latter  suit  could 
be  pesrmitted  to  prove  that  the  demand  claimed  by  the  plaintiff,  though  not  in  issue,  was 
taken  into  consideration  and  allowed  to  him.  The  court  held  that  such  evidence  wa,s 
inadmissible.  And  Spencer,  J.,  who  delivered  the  opinion,  went  expressly  upon  the  ground, 
that  by  the  record  of  the  former  suit,  it  appeared  the  issue  did  not  warrant  the  giving  of 
the  plaintiff's  demand  in  evidence ;  and  hence  evidence  aMunde  in  the  latter  suit,  to  show 
that  the  j  ury  in  the  former  did  decide  upon  it,  ought  not  to  be  received.  Id.  29, 30.  Manny 
V.  Harris  has  been  sometimes  construed,  as  going  the  whole  extent  of  denying  the  admis- 
sibility of  parol  evidence  in  aid  of  a  former  verdict  and  judgment,  in  all  cases.  We  there- 
fore find  it,  espedally  in  the  American  reports,  "  cheek  by  jowl"  with  Sintzenick  v.  Lucas 
{mipra),  and  quoted  by  judges  and  counsel,  as  sustaining  exactly  the  same  principle.  A 
moment's  attention  will  serve  to  show  that  this  is  an  entire  misapprehension.  In  Sintze- 
nick V.  Lucas,  the  matter  sought  to  be  affected  by  the  former  proceedings  was  vdthin  the 
issue  joined,  and  might  well  have  been  there  litigated  and  decided.  In  Manny  v.  Harris, 
on  the  contrary,  the  matter  was  not  iti  issTO3,.and  could  not  hav€  been  decided.  Sintzenick 
V-  Lucas,  therefore,  decides  that  you  shall  not  ex/plain  a  record  by  parol  evidence  ;  Manny 
V.  Harris  merely  says  that  you  shall  not  add  to  or  contradict  it.  See  ante,  p.  19,  and  fur- 
ther on  tliis  subject, post,  in  these  notes. 

(1)  NoTB  263.— See  Golightly  v.  Jellicae,  4  Burn.  &  East,  147,  note  a,  S.  P. 

But  if  the  subject  matter  of  the  action  were  embraced  by  the  teims  of  the  submission, 
then  the  award  would  be  a  bar,  even  though  such  subject  matter  had  not  been  inquired 
into  by  the  arbitrators.  This  we  deem  consistent  with  what  was  said  by  Lord  Mansfield, 
in  Golightly  v.  Jellicoe  (supra),  and  by  Buller,  J.,  in  Ravee  v.  Parmer,  cited  in  the  text. 
And  accordingly,  in  Smith  v.  Johnson  (15  East,  213),  where  the  submission  was  of  all 
manner  of  actions  and  causes  of  action,  and  the  defendant  claimed  a  deduction  from  the 
award  for  a  charge  which  had  not  been  brought  forward  before  the  arbitrators.  Lord  Ellen- 
borough  said :  "  Here  is  a.  reference  of  all  matters  in  difference ;  and  it  appears  that  the 
subject  in  respect  of  which  the  deduction  is  now  claimed,  was  a  matter  in  difference  at 
the  time,  and  witliin  the  scope  of  the  reference ;  notwithstanding  which,  the  defendant 
contends  that  he  was  not  obliged  to  bring  forward  the  whole  of  his  case  before  the  arbi- 
trators, but  might  keep  back  a  part  of  it,  in  order  afterwards  to  use  it  as  a  set-off.  But  it 
was  competent  to  him  to  have  brought  the  whole  imder  the  consideration  of  the  arbitra- 
tors ;  and,  therefore,  without  deciding  against  the  authority  of  Golightly  v.  Jellicoe,  or 
the  case  cited  from  the  civil  law,  I  thiuk  that  where  all  matters  in  difference  are  referred, 
the  party,  as  to  every  matter  induded  within  the  subject  of  such  reference,  ought  to  come 
forward  with  the  whole  of  his  case."  And  per  Bailey,  J.  (Id,  215) :  "  The  defendant,  in 
order  to  entitle  himself  to  claim  this  deduction,  should  have  shown  that  it  was  not  matter 
in  difference  at  the  time  of  the  reference,  or  that  the  arbitrators  could  not  have  taken  it 
into  their  consideration."  The  court  held  the  deduction  not  allowable.  And  it  has  been 
held  in  New  York,  that  an  award  upon  a  submission  of  aU  demands,  is  conclusive  as  to 
everything  constituting  a  demand  upon  the  one  side  or  the  other,  at  the  time  of  submis- 
sion; and  evidence  to  show  that  any  particular  demand  was  not  inquired  into  before  the 
arbitrators,  nor  passed  upon  by  them,  is  inadmissible.  Wheeler  v.  van  Houten,  12  John. 
Eep.  311.  "  It  would  be  a  very  dangerous  precedent,"  say  the  court,  "  to  allow  a  party,  on 
a  submission  so  general,  intended  to  settle  everything  between  the  parties,  to  lie  by  and 
submit  only  part  of  his  demands,  and  then  institute  a  suit  for  the  part  not  brought  before 
the  arbitrators.  The  object  of  the  submission  was  to  avoid  litigation ;  and  neither  party 
is  at  liberty  to  withhold  a  demand  from  the  cognizance  of  the  arbitrators,  on  such  a  sub- 
mission, and  then  to  sue  for  it."    Id.  313.     See^  also,  De  Long  v.  Stanton,  9  Id.  38.    A 
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recovery  for  damages  sustained  by  reason  of  his  not  performing  the 
identical  promises,  &C.;  the  plaintiff  replied  that  the  promises  in  this  action 
were  not  the  same  identical  promises  for  which  he  had  recovered  by  the 
former  judgment ;  so  that  the  issue  was,  in  substance,  whether  the  damages 
demanded  in  this  action  had  been  already  satisfied  by  the  recovery  in  the 
former.  It  was  clear,  on  the  facts  above  stated,  that. they  had  not  been 
satisfied,  and  that  this  demand  had  not  been  inquired  into  in  the  former 
action :  and  the  form  of  the  issue  was  such,  said  Lord  Kenyon,  C.  J.,  that 
the  court  could  decide  according  to  the  justice  and  truth  of  the  case.  If  a 
plaintiff,  having  several  causes  of  action  against  a  defendant,  on  the  trial 
offers  evidence  of  these  several  causes,  and  fails  for  want  of  sufficient 
evidence  to  establish  some  of  them,  he  cannot  bring  anotlier  suit  for  those 
causes  of  action  in  which  he  has  failed,  (l) 

submission  of  all  demands  includes  questions  concerning  real  as  well  as  personal  property. 
Munro  v.  Alaire,  3  Cain.  Rep.  320,  337  ;  Sellick  v.  Adams,  15  John.  Rep.  197 ;  Marks  v. 
Marriott,  1  Ld.  Raym.  114.  Wliere  the  defendant  introduced  an  award,  reciting  that  the 
parties  had  submitted  "certain  disputes,  controversies,  charges  and  demands,"  and  it 
appeared  that  the  agreement  to  submit  was  by  parol ;  held,  that  as  the  award  did  not 
purport  to  cover  all  demands  it  was  only  prima  facie  evidence  that  the  subject  matter  of 
the  present  action  was  barred,  and  that  parol  evidence  was  admissible,  on  the  part  of  the 
plaintiff,  to  show  what  claims  were  actually  put  before  the  arbitrator.  Birbeck  v.  Bur- 
rows, 3  Hall's  Rep.  N.  Y.  S.  C.  51.  But  where  the  subject  matter  of  the  action  was  clearly 
within  the  terms  of  the  submission,  the  award,  according  to  Wheeler  v.  Van  Houten 
(supra),  will  be  a  bar ;  and  evidence  to  show  that,  by  mistake,  the  arbitraiors  omitted  to 
allow  for  it,  will  not  alter  its  effect,  and  is  inadmissible ;  so  with  regard  to  evidence  going 
to  impeach  an  award  for  partiality  or  corruption.  Newland  v.  Douglass,  3  John.  Rep.  63 ; 
Barlow  v.  Todd,  3  Id.  367.  This  must  be  understood,  however,  with  reference  to  a  court 
of  law ;  for  chancery  may  relieve  in  such  cases,  and  for  that  purpose  may  inquire  freely 
into  the  mistake,  or  as  to  the  partiality  and  corruption  charged.  Id.  And  see  3  Atk.  644 ; 
3  Wils.  148  ;  1  Salk.  73.  In  New  Hampshire,  a  submission  of  all  demands,  and  an  award 
thereon,  will  only  bar  matters  actually  brought  before  the  arbitrators  (Whittemore,  2  New 
Hamp.  Rep.  26) ;  so,  also,  in  Maine  (Bixby  v.  Whitney,  5  Greenl.  Rep.  192) ;  and  in  Massa- 
chusetts (Smith  V.  Whiting,  11  Mass.  Rep.  445;  Webster  v.  Lee,  5  Id.  334;  Hodges  v. 
Hodges,  9  Id.  320) ;  and  it  would  seem  that  the  same  rule  prevails  in  Kentucky  (Engle- 
man's  Ex'rs  v.  Engleman,  1  Dana,  437)  and  in  Vermont,  especially  where  the  submission 
was  by  parol.  Buck  v.  Buck,  3  Verm.  Rep.  417.  The  court,  however,  said  in  this  case 
that  they  were  not  prepared  to  open  the  door  to  go  back  of  written  submissions  that 
are  general,  and  the  awards  general  Id.  421.  In  all  these  cases,  where  the  award  is 
merely  conclusive  as  to  the  matters  actually  laid  before  the  arbitrators,  it  is,  of  course, 
proper  to  show,  by  parol  or  other  competent  evidence,  that  the  particular  demand  sought 
to  be  barred  was  not  laid  before  them.     See  post,  p.  103,  400-414. 

(1)  By  Best,  C.  J.,  in  Stafford  v.  Clark,  2  Bing.  383. 

Note  264.— S.  C,  5  Dowl:  &  Ryl.  87. 

Where  a  plaintiff  offers  evidence  in  relation  to  a  claim  contained  in  one  count  of  his 
declaration,  which  evidence  is  rejected  by  the  judge,  and  the  plaintiff,  instead  of  striking 
out  the  count  to  which  such  evidence  is  applicable,  suffers  a  general  verdict  to  pass  on  the 
whole  case,  the  judgment  thereon  will  bar  a  new  action  for  the  claim  so  attempted  to  be 
established.  Smith  v.  Whiting,  11  Mass,  Rep.  445.  But  where  a  widow  sued  an  executor 
of  her  former  husband  for  money  had  and  received,  and  on  the  trial,  to  prove  one  portion  of 
lier  demand,  gave  in  evidence  the  inventory  and  administration  account  of  the  defendant, 
charging  himself  with  the  very  demand ;  but  the  defendant  rebutted  this  evidence  by 
counter  proof,  that  the  moneys  claimed  had  never  been  received  by  him,  and  thus  defeated 
a,  recovery  for  that  portion  of  the  alleged  ground  of  action  ;  held,  that  the  judgment  was 
not  a  bar  to  a  subsequent  suit,  brought  by  the  widow,  after  the  money  had  been  received 
by  the  executor.  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  434.  If,  however,  a  claim  is 
submitted  to  a  jury,  and  they  disallow  it,  or  allow  less  than  the  plaintiff  is  entitled  to 
recover,  a  verdict  and  judgment  thereon  are  a  conclusive  bar  to  a  second  action  for  the 
same  cause.  Brockway  v.  Kinney,  2  John.  Rep.  210;  Phillips  v.  Berrick,  16  Id.  136; 
Platner  v.  Best,  11  Id.  530 ;  Irwin  v.  Knox,  Id.  365.  Should  the  plaintiff,  in  such  case! 
not  wish  to  hazard  a  verdict  in  the  first  suit,  he  ought  to  enter  a  nolle  prosequi  on  the 
charge  or  claim,  and  thus  withdraw  it  from  the  consideration  of  the  jury.    Brockway  v. 

Kinney,  supra. 

*35      *This,  however,  can  only  be  done  in  those  cases  where  the  plaintiff's  demand  is 

divisible ;  for  where  it  consists  of  a  claim  indivisible  in  its  nature,  the  defendant 

cannot  be  vexed  by  having  it  split  up  into  separate  causes  of  action  ;  and  a  judgment  in 

a  suit  for  part  of  the  claim  is  a  bar  to  a  subsequent  action  for  the  remainder.    Thus 
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*26  *A  plaintiff,  having  a  claim  against  the  defendant  for  rent,  and  also 
for  stone  taken  from  a  quarry,  declared  in  debt  for  use  and  occupa- 
tion of  a  farm,  with  the  money  counts;  by  the  particulars  it  appeared,  that 
the  plaintiff  sought  to  recover  a  stated  sum  for  the  value  of  certain  quanti- 
ties of  stone.  Before  the  trial,  the  plaintiff  commenced  a  second  action  on 
the  case  against  the  defendant,  for  quarrying,  taking  and  carrying  away 
stone,  with  counts  for  mismanagement  of  the  farm,  and  in  trover  ;  and  deliv- 
ered particulars  claiming  the  same  sum  as  before,  for  similar  quantities  of 

where  several  actions  of  trover  were  brought  for  the  taking  of  several  articles  of  goods 
at  the  same  time  and  by  one  act,  it  was  held,  that  a  judgment  for  a  part  of  the  articles 
was  a  bar  to  any  other  action  for  the  residue.  Farrington  et  al.  v.  Payne,  15  John.  Rep. 
433 ;  Bates  v.  Quattelbom,  2  Nott  &  M'Cord,  205,  S.  P.  (The  point  is  considered  in  the 
late  ease  of  Secor  v.  Sturgis,  16  N.  Y.  548.)  So,  where  trover  was  brought  for  a  horse, 
held,  that  trespass  for  taking  the  same  horse  could  not  afterwards  be  maintained ;  for, 
though  in  trespass,  the  plaintiff  might  have  recovered  damages,  not  only  for  the  force  and 
violence  in  taking  the  horse,  yet,  having  elected  to  sue  for  the  horse  oniy,  or  its  value,  he 
is  bound  by  his  election,  and  shall  not  be  permitted  to  carve  two  suits  out  of  one  cause 
of  action.  Hite  v.  Long,  6  Rand.  Rep.  457.  So,  of  an  entire  contract  for  the  payment  of 
money  (Willard  v.  Sperry,  16  John.  Bep.  121) ;  or  for  the  sale  of  goods.  Smith  v.  Jones, 
15  Id.  339 ;  Phillips  v.  Berrick,  16  Id.  186.  And  an  account  for  goods  sold  and  delivered, 
consisting  of  several  distinct  items,  delivered  on  divers  days,  but  all  due,  is  an  entire 
demand  within  the  meaning  of  this  principle,  and  a  recovery  for  a  part  is  a  bar  to  any 
action  for  the  residue.  Gurnsey  v.  Carver,  8  Wend.  Kep.  493 ;  Biinnel  v.  Pinto,  3  Conn. 
Rep.  431.  And  see  Lane  v.  Cook,  3  Day's  Rep.  355.  And  wher«  a  party  brings  an  action 
for  a  pwrt  of  an  entire  and  indivisible  demand,  and  obtains  judgment  in  such  action,  he 
cannot  subsequently  avail  himself  of  the  residue,  by  way  of  set-off,  in  an  action  against 
him  by  the  opposite  party.  Miller  v.  Covert,  1  Wend.  Rep.  487.  Nor  can  a  party,  by 
assigning  part  of  his  claim  to  another,  divide  an  entire  cause  of  action,  nor  by  any  means 
sustain  more  than  one  suit  on  it ;  and  if  two  suits  be  brought,  a  recovery  in- the  first  will 
bar  the  second.  Ingraham  v.  Hall,  11  Serg.  &  Rawle,  78.  Seepo«i,  p.  130;  Hoff  v.  Myers, 
42  Barb.  270. 

In  Massachusetts,  where  the  plaintiffs  were  owners  of  a  close  and  mill  thereon,  on  the 
north  side  of  a  river,  and  their  mill  dam  was  rightfully  extended  to  land  on  the  other 
side,  which  they  did  not  own  ;  and  the  defendants  crossed  the  river  below  the  plaintiff's 
land,  and  destroyed  a  part  of  the  dam  on  the  south  side  ;  having  effected  their  object,  they 
re-crossed  the  river  at  the  same  place,  and  went  upon  the  plaintiff's  close  ;  held,  that  the 
destruction  of  the  dam,  and  the  entry  upon  the  close,  were  distinct  trespasses,  so  that  a 
judgment  in  trespass  quare  clausum  /regit  for  the  latter  would  be  no  bar  t6  a  like  action 
for  the  former.     White  v.  Mosely  et  al.,  8  Pick.  356. 

It  is  sometimes  made  a  question,  how  far,  and  under  what  circumstances,  a  judgment  in 
a  former  suit  will  bar  a  recovery  for  damages  subsequently  sustained  from,  the  same  cause 
complained  of  in  the  first  action.  In  Fetter  v.  Beale  (1  Salk.  11),  a  man  brought  an  action 
of  assault  and  battery  for  beating  his  head  upon  the  ground,  and  recovered.  Afterwards, 
a  piece  of  his  skull  came  out,  in  consequence  of  the  battery,  and  he  sued  again  ;  but  the 
former  recovery  was  held  to  bar  the  second  suit.  Shower  urged  in  this  case,  that 
the  subsequent  damage  was  a  new  matter,  which  could  not  be  given  in  evidence  in  the 
first  suit,  as  it  was  not  then  known  ;  and  compared  it  to  a  nuisance,  where  every  new 
dropping  is  a  new  act  But  per  Holt,  C.  J. :  "  Every  new  dropping  is  a  new  nuisance  (see 
Shadwell  v.  Hutchinson,  4  Carr.  &  Payne,  333),  but  here  is  not  a  new  battery  ;  and  in 
trespass,  the  grievousness  or  consequence  of  the  battery  is  not  the  ground  of  action,  but 
the  measure  of  damages,  which  the  jury  must  be  supposed  to  have  considered  at  the  trial." 
Id.  So,  where  the  plaintiff  sued  for  breach  of  covenant,  in  not  delivering  a  good  and 
sufficient  New  Orleans  boat,  and  was  defeated  ;  but  afterwards  brought  an  action  of  fraud, 
alleging  deceit  in  the  delivery  in  not  disclosing  certain  latent  defects ;  held,  that  both 
actions  were  substantially  for  the  same  cause,  and  though  the  plaintiff,  since  the  action  of 
"covenant,  had  sustained  farther  damages  from  the  defendant's  misconduct  in  respect  to 
the  delivery,  yet  such  damages  could  constitute  no  new  cause  of  action,  and  that  therefore 
the  whole  was  barred.  Bntler  v.  Cox,  3  Blackf.  178,  181.  See  post, -p.  121.  And  where  a 
landlord  had  sued  his  tenant  under  the  statute,  and  recovered  double  rent ;  held,  that  he 
could  not  bring  case,  afterwards,  against  the  tenant,  though  he  had  lost  the  sale  of  the 
premises  in  consequence  of  such  holding  over.  Crips  v.  'Talavande,  4  M'Cord's  Rep.  20. 
But  if  money  is  awarded  to  be  paid  at  different  times,  assumpsit  will  lie  on  the  award  for 
each  sum  as  it  becomes  due.  Cooke  v.  Whorwood,  3  Saund.  Rep.  337  ;  Wilson  v.  Hamil- 
ton, 9  Serg.  &  Rawle,  434,  439,  S.  P.  And  it  seems  that  on  a  promise  to  indemnify,  one 
action  may  be  brought,  and  a  recovery  had  for  a  breach  or  breaches ;  and  then  a  subse- 
quent action  on  the  same  promises,  for  another  breach  or  breaches,  happening  after  the 
first  recovery.    Hale  v.  Andrus,  6  Cow.  Bep.  335. 
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stone.  At  the  fiVst  trial,  the  plaintiif  eonfi'ned  hii?^  evidence  to  the  count  for 
use  and  OGCupation,  and  recovered  a  general  verddet.  At  the  second  trial, 
the  pMntiff's  counsel  abandoned  the-  counts  for  injuries  done-  to  the  farm, 
and  confined  the  evidence  to  the  counts  I'especting  the  stone;  the  jury  gave 
a  general  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  above. 
The  question  was  argued',  whether  the  plaintiff  could  recover  in  the  second 
action,  or  whether- the  tort  -was  -waived  by  the  statement  in  the  particulars 
in  the  first  action,  that  the  plaintiff' sought  to  recover  the  value  of '  stone 
taken  away,  under  the  common  counts.  The  court  held,  that  the  plaintiff 
having  distinct  dTemands-  against  the  defendant,  claimed  on  distinct  counts, 
one  of  which  demands,  namely,  that  for  the  tort,  was  not  enforced  by  Mm 
at  the  trial  of  the  first  action,  the  tort  was  not  thereby  waived,  and.  conse- 
quently that  the  second  action  was  maintainable  notwithstanding  the  former 
recovery.  (1) 

An  estoppel^wlien..  In  these  and  similar  cases,(2)  it  appeared  that  the 
cause  of  action  for  which  the  second  action  was  brought,  was  not  determined 
by  the  first;  but  where  it  distinctly  appears  that  the  cause  of  action  has 
been,  so  determined,  the  verdict  in  the  first  action  will,  if  properly  pleaded, 
operate  as  an  estoppel. 

Thus,  in  the  case  of  Eastmure  agt.  Laws,  (3)  the  Court  of  Common  Pleas 
decided:,  that  a  party  is  estopped  by  a  verdict  in  a  former  action,  which 
found  against  a  demand  in  a  matter  for  which  he  afterwards  sues.  It  was 
an  action  of  debt  with  the  common  counts,  where  the  defendant  pleaded 
that  he  formerly  sued  the  plaintiff,  who  pteaded  the  present  demand  as  a 
set-off,  and  that  a  verdict  was  found  against  the  set-off;  and  that  the  present 
action  was  brought  to  recover  the  identical  claim  specified  in  the  set-off:  to 
this  plea  there  was  a  replication,  that  no  evidence  was  offered  in  that  action 
in  support  of  the  set-off.  On  a  demurrer  to  the  replication,  the  Court 
*^1  of  Common  Pleas  held,  that  the  verdict  was  an  estoppel,  and  *conclu- 
sive  between  the  parties.  "The  question  is,"  said  Tindal,  C  J;, 
"whether,  after  a  precise  issue  on  the  same  point  has  been  found  against  the 
plaintiff,  he  may  bring  an  action,  and  agitate  the  whole  matter  over  again. 
There  can  be  no  doubt  that,  if  the  plaintiff  had  sued  the  defendant  for  this 
sum  in  a  former  action,  and  after  plea  a  verdict  had  been  found'  against 
him,  he  could  never  have  brought  the  matter  again  in  question,  on  the 
ground  that  he  was  not  then  prepared  with  evidence.  Consistently  with 
the  decision  of  Outram  agt.  Morewood,(4)  I  cannot  see  how  an  estoppel  can 
be  set  aside  on  the  ground,  set  up  by  this  replication!  "(5) 

TesP  of  cause  of  action  being  the  same.  One  criterion  for  trying  whether 
the  matter  or  cause  of  action  be  the  same  as  in  a  foi-mer  suit,  is,  to 
inquire  whether  the  same  evidence  would  sustain  both  actions.  (6)  And 
although  the  form  of  action  be  changed,  yet,  if  the  same  matter  be  deter- 
mined, the  former  verdict  and  judgment  will  be  admissible  in  evidence 
upon  a  second  trial.  Thus  a  judgment  for  the  defendant  in  trespass,  when 
the  right  of  property  is  determined,  is  a  bar  in  trover  for  the  same  takino-. 
(V)     So  a  verdict  for  the  defendant  in  trover  is  a  bar  in  an  action  of  money 

(1.)  Hadlfey  v.  Green,  3  Tyrw.  890. 

(2)  See  Bagot  (Lord)  v.  Williams,  3  B.  &  C.  235  ;  Heming  v.  Wilton.  5  C.  &  P.  54. 

(3)  5  N,  G.  350.  See  2  Smith  Lead,  Ca.  442,  and  Tuck  v.  Tuck,  5  M.  &  W.  109  ;  Eilner 
V.  Bailey,  Id.  382,  there  cited.  See  also  Moore  v.  Butlin,  7  A.  &  B.  595  ;  Wood  v.  Peyton 
13M  &l  W.  33- 

(4)'-3  EaSti  34fi.     See  this  case,  stated,  infra,  p.  35. 

(5)  See  also  Mondel.v.  Steel,  8  M.  &  W.  858  ;  Thornton  v., Place,  1  M.  &  R.  218 

(6)  By  De  Grey,  C.  J„in  Hitchin  v.  Campbell,  3  W.  Bl.  831;  S.  C,  3  Wils.  308  recoff- 
nized'by  Lord  Eldon,  C.  J.,  in  Martin  v.  Kennedy,  3  B.  &  P.  71. 

(7)  Putt  V.  Bawsterne,  3  Mod.  319.  See  Slade's  Case,  4  Bep.  94 ;  Com.  Dig.  tit.  Action 
K3. 


SEC.  I.]  Of  Judgments  arid  Vei'dicts  of  Superior  Courts.  23 

had  and  received,  for  the  money  arising  from  the  sale  of  the  same  goods : 
and  this,  although  the  former  action  was  brought  against  the  creditor  and 
the   sheriff,  and  the  latter  against  the  creditor   alone.  (1)      A   verdict  in 

(1)  Hitchin  v.  Campbell,  3  W.  Bl.  837;  S.  C,  3  Wils.  308. 

NoTB  365. — A  former  verdict  and  judgment  for  the  defendant,  in  trespass  for  taking 
goods,  will  bar  a  subsequent  action  of  assumpnit  for  the  price  or  value  of  the  goods.  Rice 
V.  King,  7  John,  Rep.  30.  But  in  North  Carolina,  where  the  plaintiff  sued  an  officer  in 
trespass  for  selling  a  negro,  and  recovered  judgment  for  thirty  pounds,  and  afterwards 
brought  detinue  against  another  person  for  the  same  negro,  it  was  held  that  unless  the 
former  recovery  was  for  the  property,  and  not  for  the  trespass  merely,  it  was  no  bar  to 
the  second. suit ;  and  the  judge  who  tried  the  cause,  left  to  -the  jury  the  circumstancesj 
from  which  it  might  be  inferred  that  the  judgment  against  the  officer  was  for  the  trespass 
only,  who  found  a  verdict  for  the  plaintiff  upon  which  judgment  was  rendered  accordingly. 
Belch  V.  Holloman,  2  Hayw.  Rep.  338.  This  decision  proceeds,  doubtless,  upon  the  ground, 
tliat  unless  the  former  recovery  was  intended  to  be  an  equivalent,  not  only  for  the  tres^ 
pass,  but  for  the  property  also,  it  would  not  divest  the  plaintiff  of  his  title ;  and  in  South 
Carolina,  the  Court  of  Appeals  has  recently  gone  further,  and  held  that  in  trespass  there 
must  be  a  recovery  of  what  was  supposed  and  intended  to  be  found  as  the  value-  of  the 
chattel  taken,  and  a  satisfaction  of  such  recovery,  before  tbe  property  will  vest  in  the 
defendani;.  .tones  v.  M'Neil,  3  Bailey,  466,  473.  But  see  Johnson  v.  Parker.  1  Nott  & 
M'Cord.  1. 

A  judgment  for  the  plaintiff  in  replevin,  in  the  detinet  for  damages;  vests,  tlie  property 
of  fhe  goods  in  the  defendant  (Moore  v.  Watts,  1  Lord  Raym.  613,  614 ;  see  Murrell  v. 
Johnson's  Adm'r,  1  Hen.  &  Munf  449) ;  and  of  course,  wherever  this  is  the  ease,-  such- 
judgment  v\^l  bar  any  other  action  for  the  same  damages,  or  the  price  or  proceeds  of  the 
goods. 

A  judgment  in  trover,  for  a  permanent  conversion,  changes  the  property.  4 
*38  Starkie's  Ev.  1508 ;  *Bull,  N.  P.  49  ;  3  Starkie's  Ev.  798,  note  b,  and  the  cases  there 
cited.  But  it  seems  to  be  competent  for  the  plaintiff  to  show,  that  the  damages 
were  given  merely  for  the  temporary  conversion,  and  not  as  the  value  of  the  chattel  (4 
Starkie's  Ev.  1508  ;  Gilb.  L.  Ev.  365,  (3d  ed.) ;  Trials  Per  Pais,  334 ;  and  hence,  in  order 
to  constitute  a  bar  to  a  second  action  for  the  value  of  the  chattel,  the  verdict  must  have 
found  a  sum  intended  to  cover  the  value  of  the  chattel.  Jones  v.  M'Neil,  3  Bailey,  466,- 
477,  per  O'Neall,  J.  Whether  there  should  also  be  a  satisfaction  of  the  judgment,  giuere^ 
Id.  See- Osterhout  v.  Roberts,  and  other  cases  in  connection  with  it,  cited^osi,  note  274  ; 
Robinson  v.  Weeks,  6  How.  Pr.  161.  If  the  action  be  for  taking  and  detailing  a-  chattel, 
a  horse,  for  a  limited  time,  the  title  is  not  changed.-   Thrust  v.  West,  31  N.  Y.  310. 

A  judgment,  in  an  action  at  law  upon  a  covenant,  will  not  bar  a  suit  in  chancery  for 
the  specific  performance  of  astipulation  in  the  same  covenant  to  convey  land,  where  it  is 
manifest  that  the  failure,  though  assigned  among  other  breaches,  was  not  investigated, 
nor  any  damages  assessed  therefor  in  the  trial  at  law.  Givens  v.  Peake,  1  Dana's  Rep. 
335.  But  matters  once  investigated  in  a  court  of  law,  cannot  be  reheard  in  chancery  ;  and 
hence,  where  in  trover  a  recovery  was  had  against  the  defendants,  who  afterwards  filed 
their  bill  to  enjoin  the  judgment,  alleging,  as  part  of  the  ground  of  the  applicatipn;  the 
identical  matters  litigated  in  the  former  suit  at  law,  the  bill  was  dismissed.  Price  v. 
Boyd,  1  Dana's  Rep.  434,  435. 

A  verdict  and  judgment  for  the  defendant,  in  an  action  on  the  case,  for  cutting  and  car- 
rying away  wheat,  is  a  bar  to  the  action  of  trespass,  quare  daiisum  fregit,  for  the  same' 
cause.  Johnson  v.  Smith,  8  John.  Rep.  383.  And  a  judgment  in  an  action  on  the  case, 
in  the  nature  of  a  conspiracy,  is  conclusive,  and  a  bar  to  any  new  action  in  a  different 
form.  Livermore  v.  Herschell,  8  Pick.  Rep.  33.  So  a  judgment  for  the  defendant  in 
covenant,  where  the  plaintiff  alleged,  as  the  breach,  that  the  defendant  had  not  delivered 
a  good  and  sufficient  New  Orleans  boat,  was  held  a  bar,  prima  facie,  to  an  action  of  fraud 
founded  on  the  circumstances  of  the  defendant  having  neglected  to  disclose  certain  latent 
defects  in  the  boat  at  the  time  of  delivery.  Cutler  v.  Cox,  3  Blackf  178.  Whether,-if  it 
were  clearly  shown  that  the  fraud  was  not  averred  or  Investigated  in-  the  action  of  coven- 
ant, the  judgment  therein  would  have  been  a  bar  to  the  subsequent  suit,  quere.  Id;  181, 
per  Blackford,  J. 

If  the  demand  upon  which  the  plaintiff  prosecutes,  has  been  litigated  in  a  previous 
suit  between  the  same  parties,  by  way  of  defense,  the  judgment  rendered  in  such  first  suit,- 
is  a  bar  to  the' second.  Accordingly,  where  A.  brought- an  action  of  assumpsit  upon  a 
promissory  note  given  by  B.  for  the  purchase  money  of  a  patent  right,  and  B.  defended  on 
the  ground  of  fraud  in  the  sale  of  the  right ;  held,  that  a  judgment  in  that  suit  in  favor 
of  A.,  for  the  amount  of  the  note,  was  a  bar  to  a  subsequent  suit  by  B.  against  A.  for  tha- 
fraud.  Jones  v.  Scriven,  8  John.  Rep.  458.  See  Curtis  v.  Cole,  6  Id.  168.  And  where  A. 
brought  an  action  for  use  and  occupation  of  premises  ;  and  on  the  trial,  the  defendants 
gave  in  evidence  the  record  of  a  former  suit,  in  replevin,  brought  by  them  against  A.,  in 
which  A.  avowed  for  the  same  rent  claimed  in  the  second  suit,  and  in  which  there  waan 
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verdict  and  judgment  against  Mm  on  the  issue  of  no  rent  in  arrear ;  held,  that  such 
record  was  conclusive  against  A.'s  right  to  recover.     Cist  v.  Zeigler,  16  Serg.  &  EawJe,  382. 

And  it  is  proper  to  notice  here,  that  j  udgmenta  are  not  merely  final  as  to  the  facts 
actually  litigated  and  decided,  hut  they  are  usually  (except  in  proceedings  directly  insti- 
tuted in  the  same  suit  to  obtain  their  reversal)  conclusive  evidence  of  their  own  rectitude 
and  justice  ;  and  no  allegation  or  evidence,  tending  to  impeach  them,  will  be  allowed  in 
any  subsequent  distinct  controversy  between  the  parties.  Hartshorne  v.  Johnson,  2  Halst. 
Rep.  108 ;  Allison  v.  Rankin,  7  Serg.  &  Eawle,  269,  271  ;  M'Neil  v.  Bright,  4  Mass.  Rep. 
283,  303  ;  Hoyt  v.  Gelston,  13  John.  Rep.  139,  153  ;  Perkins  v.  Fairfield,  11  Mass.  Rep.  327  ; 
Dow  V.  Warren,  6  Id.  328,  329  ;  Commonwealth  v.  The  Pejepscut  Proprietors,  7  Id, 
399;  Loring  v.  Bridge,  9  Id,  134 ;  Foster  v.  Jones,  15  Id.  185;  Hawes  v.  Hathaway,  14 
Id.  333  ;  M'Kinney  v.  Crawford,  8  Serg.  &  Rawle,  351 ;  Hawley  v.  Mancius,  7  John.  Ch. 
Rep.  174,  183.  It  is  upon  this  principle  that  no  action  will  lie  for  obtaining  a  decree  or 
judgment  by  false  or  forged  evidence.  Peck  v.  Woodbridge,-3  Day's  Rep.  30  ;  Smith  v. 
Lewis,  3  John  Rep.  157.  See  also  Smith  v.  Lowry,  1  John.  Ch.  Rep.  333.  And  where  A. 
having  caused  B.  to  insure  a  vessel  for  him,  upon  which  there  was  a  loss,  afterward  sued 
B.  and  recovered  judgment  for  the  loss,  and  obtained  satisfaction  by  execution  ;  in  a  sub- 
sequent suit  brought  by  B.  to  recover  back  the  money,  on  the  ground  that  A.  knew  of  the 
loss  at  the  time  when  the  insurance  was  made,  but  concealed  the  knowledge  of  it 
*29  from  B.,  *and  that  the  fraud  was  not  discovered  until  after  the  execution  was  sat- 
isfied ;  held,  that  the  former  judgment  was  a  bar  to  B.'s  right  of  action..  Homer 
V.  Fish.  I.  Pick  Rep.  435. 

And  the  principle  applies,  in  almost  every  instance,  where  a  suit  is  sought  to  be  sus- 
tained upon  allegations  which  would  have  constituted  proper  ground  of  defense  to  a  pre- 
vious action  between  the  parties.  Thus,  in  Marriott  v.  Hampton  (7  Dum.  &  East,  305),  H., 
the  defendant,  had  formerly  sued  M.,  the  plaintiff,  for  goods  sold  and  delivered,  for  which 
M.  had  before  paid  H.  and  obtained  his  receipt ;  not  being  able,  however,  to  find  the 
receipt  at  the  time,  and  having  no  further  proof  of  the  payment,  he  was  obliged  to  pay 
the  money  again,  and  gave  a  cognovit  for  the  costs  ;  afterwards  he  found  the  receipt,  and 
prosecuted  to  recover  back  the  sum  so  wrongfully  enforced  in  payment :  and  it  was  held, 
on  motion  for  a  new  trial,  that  the  action  could  not  be  sustained.  Per  Lord  Kenyon,  Ch. 
J.: — "  After  a  recovery  by  process  of  law,  there  must  be  an  end  of  litigation,  otherwise 
there  would  be  no  security  for  any  person.  I  cannot,  therefore,  consent  even  to  grant  a 
rule  to  show  cause,  lest  it  should  imply  a  doubt,"  Lawrence,  J.,  alluding  to  a  case  relied 
on  by  the  plaintiff's  counsel,  says  : — "  It  goes  the  length  of  establishing  this,  that  every 
species  of  evidence,  which  was  omitted  by  accident  to  be  brought  forward  at  the  trial  may 
still  be  of  avail  in  a  new  action  to  overhale  the  former  j  udgment — which  is  too  preposter- 
ous to  be  stated."  The  other  judges  delivered  opinions  to  the  same  import.  See  Kist  v. 
Atkinson,  3  Campb.  Rep.  63 ;  Moody  v.  Thurston,  1  Strange,  481  ;  Bateman  v.  Willoe,  1 
Sch.  &  Lef  201. 

This  doctrine  has  been  recognized  and  similarly  applied  in  several  American  cases. 
Thus,  in  Le  Guen  v.  Qouverneur  et  al.  (1  John.  Cas.  436),  the  appellait  had  formerly 
recovi-red  judgment  in  the  Supreme  Coui-t  against  the  resjwnden^.  Afterwards  the  re- 
spondents filed  a  bill  in  chancery,  alleging  fraud  in  the  contract  for  the  sale  of  certain 
parcels  of  goods,  for  the  amount  or  value  of  which  they  were  liable  by  that  j  udgment,  and 
claimed  relief  on  this  ground.  On  appeal  from  the  decree  of  the  chancellor,  granting  the 
relief  prayed,  the  Court  of  Errors  decided  against  the  respondents,  holding  that,  as  the 
fraud  alleged  was  proper  matter  of  defense  in  the  previous  suit,  and  the  respondents  had 
neglected  to  avail  themselves  of  it,  the  judgment  therein  was  final.  RadclifF,  J.  (Id.  492), 
lays  down  the  rule  in  very  broad  terms.  "  The  general  principle,"  he  says,  "  that  the 
judgment  or  decree  of  a  court  possessing  competent  jurisdiction  shall  be  final,  as  to  the 
subject  matter  thereby  determined,  is  conceded  on  both  sides,  and  can  admit  of  no  doubt. 
The  principle,  however,  extends  further.  It  is  not  only  final  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might  litigate  in  the  cause 
(see  1  Blackf  360),  and  which  they  might  have  decided.  The  reasons  in  favor  of  this 
extent  of  the  rule  appear  to  me  satisfactory  ;  they  are  founded  in  the  expedience  and  pro- 
priety of  silencing  the  contentions  of  parties,  and  of  accomplishing  the  ends  of  justice  by 
a  single  and  speedy  decision  of  all  their  rights.  It  is  evidently  proper  to  prescribe  some 
period  to  controversies  of  this  sort ;  and  what  period  can  be  more  fit  and  proper  than  that 
which  affords  a  full  and  fair  opportunity  to  examina  and  decide  all  their  claims  ?  This 
extent  of  the  rule  can  impose  no  hardship.  It  requires  no  more  than  a  reasonable  degree 
of  vigilance  and  attention  ;  a  different  course  might  be  dangerous,  and  often  opiiressive. 
It  might  tend  to  unsettle  all  the  determinations  of  law,- and  open  a  door  for  infinite  vexa- 
tion." And  per  Kent,  J.  (Id.  503) :  "  Every  person  is  bound  to  take  care  of  his  own  rights, 
and  to  vindicate  them  in  due  season  and  in  proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant,  having  the  means  of  defense  in  his  power, 
neglects  to  use  them,  and  sufTers  a  recovery  to  be  had  against  him  by  a  competent  tribu- 
nal, he  is  forever  precluded.  The  only  cases  which  I  can  recollect,  as  forming  exceptions 
to  this  general  rule,  are — 

"  1.  The  case  of  mutual  dealings  between  the  parties,  where  the  defendant  omits  to  set 
•off  his  counter  demand,  and  may  still  recover  in  a  cross  action ;  and 
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"  3.  The  case  of  an  ejectment,  in  wliich  the  defendant,  neglecting  to  bring  forward  his 
title,  is  not  precluded  by  the  recovery  against  him  from  availing  himself  of  it  m  a  new  suit. 

"  The  general  rule  is  intended  to  prevent  litigation  and  to  preserve  peace ;  and,  were  it 
otherwise,  men  would  never  know  when  they  might  repose  with  security  on  the  decisions 
of  courts  of  justice  ;  and  judgments  solemnly  and  deliberately  given  might  cease  to  be 
revered,  as  being  no  longer  the  end  of  controversy  and  the  evidence  of  right."  Le  Guen 
V.  Gouverneur  et  al.,  1  John.  Cas.  501.  502.  Upon  the  same  principle,  a  j  unior  mortgagee, 
made  a  party  to  the  bill  of  the  elder  and  neglecting  to  defend,  will  be  barred.  Cooper  v. 
Martin,  1  Dana's  Rep.  23,  27.-  So,  where  B.  sued  G.  for  not  doing  work  in  a  skillful 
*30  and  proper  manner  ;  and  it  appeared  that  G.  had  before  *sued  B.  to  obtain  pay  for 
the  identical  work,  in  which  suit  B.'s  claim  set  up  in  the  present  action  was  urged 
by  him,  and  erroneously  rejected  by  the  court,  who  gave  judgment  for  G.'s  work  at  the 
price  stipulated  between  the  parties ;  yet  held,  that  B.  could  not  sustain  his  action,  for 
the  ground  of  it  was  matter  of  defense  in  the  former  suit,  and  he  should  have  pursued  his 
remedy  directly  there  by  certiorarito  reverse  that  judgment,  and  could  not  overhale  it  in 
a  collateral  proceeding.  Grant  v.  Button,  14  John.  Rep.  377  ;  S.  P.,  Kist  v.  Atkinson,  2 
Campb.  Rep.  63.  And  where  P.  having  giving  his  promissory  notes  to  L.,  paid  the  same 
without  taking  them  up ;  and  after  such  payment,  and  subsequent  to  the  time  of  the  note 
becoming  due,  L.  transferred  them  to  S.  L.,  who  sued  G.  thereon  and  had  judgment  for 
the  amount ;  held,  that  as  P.  had  neglected  to  avail  himself  of  the  payment  by  way  of 
defence  to  the  suit  of  S.  L.,  he  could  not  maintain  an  action  against  L.  for  the  money  thus 
recoverftd  by  S.  L.  Loomis  v.  Pulver,  9  John.  Rep.  244.  So,  also,  where  A.,  being  charged 
with  taking  B.'s  bridle,  gave  B.  a  note,  the  latter  promising  that,  if  it  should  turn  out 
that  A.  had  not  taken  tlie  bridle,  he  would  give  up  the  note  ;  when  the  note  became  due, 
B.  sued  A.  upon  it  and  .obtained  judgment  for  the  amount,  which  was  accordingly  paid  ; 
and  the  court  held  that  such  judgment,  while  it  stood  in  full  force,  should  prevent  A.  from 
recovering-the  money  so  paid  on  B.'s  judgment,  though  A.  offered  to  prove  his  entire  inno- 
cence of  the  charge  respecting  the  bridle.  The  ground  of  the  second  giition,  say  the  court, 
was  proper  matter  of  defense  to  the  first  suit,  and  if  A.  was  not  in  a  gituatiou  at  that  time 
to  make  out  that  defense  by  proof,  it  was  his  misfortune.  Whits' v.  Ward,  9  John.  Rep. 
232.  See  S.  P.,  Battey  v.  Button,  13  Id.  187  ;  Canfield  v.  Munger.  12  Id.  347.  The  same 
rule  has  been  adopted  in  New  Hampshire.  TIius,  C.  and  D.  sold  H.  a  patent  right,  for 
which  H.  gave  them  his  notes ;  one  of  the  notes  was  paid  voluntarily,  but  the  other  was 
sued  by  C.  and  D.,  and  a  judgment  obtained  for  the  amount,  which  H.  accordingly  paid. 
H.  subsequently  brought  an  action  to  recover  back  the  consideration  money,  on  the  ground 
that  the  patentees  were  not  the  original  inventors  of  the  thing  patented,  and  the  court 
held  him  concluded  by  the  previous  recovery ;  for,  when  sued  for  the  consideration,  he 
enjoyed  an  opportunity  to  defend  himself  by  establishing  this  fact;  and  if  such  defense 
was  not  made,  "  the  omission  arose  from  such  accident  as  would  entitle  him  to  a  new  trial, 
or  from  such  ignorance  and  neglect  as  are  irremediable."  Holden  v.  Curtis  et  al.,  3  N. 
Hamp.  Rep.  61,  64 ;  Tilton  v.  Gordon,  1  Id.  83.  So,  also,  in  Massachusetts.  Thatcher  v. 
Gammon's  Ex'rs.  12  Mass.  Rep.  268  ;  Homer  v.  Pish,  1  Pick.  Rep.  435  ;  Holmes  v.  Avery, 
13  Mass.  Rep.  136.  And  in  Pennsylvania.  Shriver  v.  The  Commonwealth,  2  Rawle,  206. 
So  far,  indeed,  has  this  respect  for  former  decisions  been  carried,  that  where  an  action  was 
brought  for  malicious  prosecution,  the  court  held  a  record  of  conviction  in  the  suit  charged 
as  malicious,  conclusive  evidence  of  probable  cause.  Whitney  v.  Peckham,  15  Mass.  Rep. 
343  ;  S.  P.,  Williams  v.  Woodhouse,  3  Dev.  Rep.  257 ;  Mellor  v.  Baddely,  6  Carr.  &  Payne, 
374.  The  courts  in  New  York,  however,  have  repudiated  this  doctrine.  Burt  v.  Place,  4 
Wend.  Rep.  591. 

(This  case  liolds  that  where  a  judgment  is  imperfectly  proved  on  the  trial,  the  party 
may  produce  on  the  argument  on  appeal,  and  leave  with  tlie  court,  the  record  of  judg- 
ment properly  authenticated ;  and  is  followed  in  Jarvis  v.  Sewall,  40  Barb.  449,  in  respect 
to  a  decree  of  the  Privy  Coupcil  in  England.) 

But  although  the  second  suit  is  predicated  upon  matter  which  might  have  been  used 
as  a  defense  in  the  first,  yet  if  it  involves  no  inquiry  into  the  merits  of  the  former  judg- 
ment, and  is  sustainable  on  ground  entirely  independent  of  such  judgment,  the  rule  does 
not  apply.  This  exception  was  distinctly  recognized  by  the  court,  in  Whitcomb  v.  Wil- 
liams (4  Pick.  Rep.  228).  There  the  plaintifis  had  purchased  goods  of  the  defendants,  and 
paid  for  them  partly  in  cash  and  partly  by  their  note ;  they  subsequently  discovered  that 
they  had  paid  for  more  than  they  had  received  ;  but  nevertheless,  sufiered  a  judgment  to 
go  against  them  on  the  note,  without  objecting  any  want  of  consideration;  and  it  was 
held  that  an  action  lay  to  recover  back  the  amount  overpaid  ;  for  the  giving  of  the  note, 
under  the  circumstances,  being  equivalent  to  j)ayment  in  cash,  a  cause  of  action  origin- 
ated immediately  thereupon  which  steered  entirely  clear  of  the  judgment ;  and  although 
the  mistake  might  have  been  corrected  in  that  action,  the  present  plaintiffs  were  under  no 
obligation,"  says  Wilde,  J.,  delivering  the  opinion,  "  to  avail  themselves  of  that  mode  of 
seeking  relief.  A  new  remedy  arising  on  a  contingency  will  not  deprive  a  party  of  a  pre- 
existing right  of  action.  The  plaintiffs  had  the  right  of  election,  like  a  party  entitled  to 
the  privilege  of  setoff."  Id.  338,  331.  And  where  A.  sued  B.  before  a  justice,  and  prior 
to  the  return  day  of  the  summons,  B.  settled  with  A.,  and  paid  him  $3  in  full,  A.  promis- 
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*32      repleviri,  upon  an  issue  on  the  plgia  d^^nm,  (enmit  pleiaded  to  an 
avowry  for  rent,  has  been  held  admissible  in  a  subsequent  action  of 

: , C , 

ing  to  diacoritinue  fiis  suit ;  instead  of  doing  so,  however,  lie  appeared  on  the  return  of 
the  suinmons,  and  obtained  judgment  in  B.'s  absence  of  $35 ;  B'.  then  brought  an  action 

of  assumpsit  against  A.,  before  another  justice,  for  a  breach  of  the  promise  to  dis- 
*31      continue,,  and  recovered  the  *same  amount  which  A.  had  recovered  against  him ; 

and  the  Supreme  Court  lield  the  recovery  correct ;  for  {Jie  suit  was  not  to  overhale 
the  iirst  judgment,  or  to  recover  back  the  amount  of  it,  on  the  ground  that  it  vvas  not 
due,  bilt  to  recover  for  a  breach  of  the  agreement,  and  this  breach  would  have  been  the 
same,  even  if  the  former  recovery  had  been  for  a  just  debt.  Gobb  v.  Curtis,  8  John.  Rep. 
470.  So  where  money  lias  been  paid  and  a  receipt  taken,  aiid  aftervvards  the  party  to 
whom  it  was  paid  brings  an  action  for  the  same  money  and  recovers,  no  defense  being 
made ;  though  the  neglect  of  tlie  defendant  in  not  availing  himself  of  the  receipt  in  tliat 
suit,  will  forever  preclude  him  from  recovering  the  money  thus  paid,  yet  there  being  a 
moral  obligation  on  the  part  of  the  plaintiff  to  repay,  the  defendant  may  recover  on  a  sub- 
sequent promise  of  the  plaintiff  to  tliat  effect.  Bentley  v.  MorSe.  14  John.  Kep.  468.  And 
where  A.  extended  an  execution  on  B.'s  real  estates,  and  thereby  became  tenant  in  com- 
mon with  C. ;  and  then  obtained  judgment  against  C.  for  a  share  of  the  rents  and  profits 
accruing: subsequent  to  the  extent;  but  after  C  had  paid'  A.'s  j/udgment,  the  judgrneilt 
against  B!,  upon  which  A.'s  execution  issued,  was  reversed';  held,  that  C.  could  re- 
cover against  A,  the  money  thus  paid  by  him  for  rents  and  profits,,  though  A.'s  judgment 
agiiinst  him  remained  in  full  force.  The  court  say  that  judgment  was  right,  nor  does 
the  present  action  impeach  it ;  but  th«  defendant  has  no  right,  from  posterior  circum- 
stances, to  retain  the  proceeds  of  it.  And  when  one  wrbngfully'detains  money,  although 
it  was  rightfully  received,  the  action  for  money  had  and  received  furnishes  a  just  and" 
appropriate  remedy."  Lazell  v.  Miller,  15  Mass.  Rep.  207.  So  where  A.  recovered  judg- 
ment by  default  against  B.,  upon  an  account  annexed- to  his  writ",  in  which  account  B.  was" 
credited-  for  certain  goods ;  held,  that  such  judgment  was  no  bar  to  an  action  by  B.  against 
A.  for  the  same  goods,-if  they  were  not  credited  at  their  full  value  by  A.  in  the  first  suit. 
For  though  the  value  of  the  goods  credited  by  A.  was  a  question  which  B.  might  lawfully 
have  litigated  there,  yet  he  was  not  bound  to  do  so  at  his  own  expense,  when,  by  com- 
mencing a  new  action  the  expense  would  fall  on  A.  If  A.  intended  to  avoid  this  he  should 
have  credited  the  goods  at  their  full  value.  Minor  v.  Walter,  17  Mass.  Rep.  338.  Add 
where  an  attorney  received  a  partial  payment  from  a  debtor,  on  a  note  left  with  him  for 
collection,  paid  it  over  to  the  creditor  without  indorsing  it,  and  afterwards  proceeded  and 
took  judgment  for  the  whole  amount  apparently  due ;  he  was  held  liable  to  the  debtor 
for  the  amount  of  such  payment  in  an  action  for  money  had  and  received.  Fowler  v. 
Shearer,  7  Mass.  Sep.  14. 

The  same  principle  was  applied  where  the  person  receiving  the  partial  payment  was 
plaintiff  in  the  first  suit  and  defendant  in  the  second,  the  substantial  details  of  the  case 
being  in  other  respects  like  the  preceding ;  and  Parker,  C.  J.,  delivering  the  opinion,  thus 
explains  the  ground  upon  which  both  decisions  proceed:  "Here  the  creditor,  by  his  own 
ftiult,  recovered  judgment  for  his  whole  debt,  when  part  of  it  had  been  paid.  It  was  liis 
duty  to  have  credited  the  sum  paid  on  the  note,  and  not  having  done  it,  he  is  to  be  consi- 
dered as  retaining  the  money  for  the  use  of  his  debtor.  The  debtor  might  well  lie  by, 
and  suffer  judgment  by  default,  relying  upon  a  deduction  of  the  sum  paid  before  judgment. 
The  case  of  Fowler  v.  Shearer  cannot  be  distingtiished  from  this ;  for  in  that,  as  well  as 
this,  the  plaintiff  might  have  given  evidence  of  his  payment;  but  he  confided  in  tlie  attor-- 
Hey,  that  the  sum  paid  should  be  indorsed  upon  the  note.  In  the  case  of  Marriot  v. 
Hampton,  the  plaintiff  brought  his  action' to  recover  money  paid  under  legal  process, 
which  was  thought  dangerous.  In  the  case  before-  us  there  is  no  such  technical  difficulty. 
It  is  not  attempted  to  disturb  the  judgment;  it  is  not  comjjlained  of ;  it  is  not  allecred 
that  too  much  has  been  recovered.  The  ground  of  the  action  is,  that  the  defendant  has 
received  fifty  dollars  of  the  plaintiff  which  he  is  not  entitled  to  retain.  He  might  have 
retained  it  if  he  had  chosen  to  indorse  it  on  the  note,  or  to  deduct  it  from  his  damages ; 
'but  not  having  done  either,  he  cannot  conscientiously  retain  the  money."  Rowe  v.  Smith] 
16  Mass.  Bep.  806.  The  contrary,  however,  of  this  has  been  expressly  and  deliberately 
held  in  New  Hampshire ;  thus,  in  Tilton  v.  Gordon  (1  N.  Ham'p.  Rep.  33),  where  a  party 
made  certain  payments  on  a  note,  and  afterward,  on  being  sued,  suffered  judgment  to  pass 
against  him  by  default  for  the  whole  amount,  without  any  deductions,  he  was  adjudged 
incapable  of  recovering  for  the  moneys  so  paid  in  a  subsequent  action.  And  even  in 
Massachusetts,  where  Kowe  v.  Smith,  and  Fowler  v.  Shearer  (supra),  Were  decided,  tlie 
principle  has  been  restricted  to  those  cases  where  a  trust  and  confidence  existed  between 
the  parties,  which  the  defendant  in  the  first  suit  acted  upon,  and  such  aS  was  deemed 
sufficient  under  the  circumstances,  to  excuse  his  neglect  in  not  availing  himself  of  the 
payments  by  way  of  defense  in  the  former  action.  And  therefore,  where  the  plaintiff  in 
the  second  suit  appeared  in  the  first  and  contested  the  point  of  damages,  he  was  held  not' 
entitled  to  recover.    Loring  v.  Mansfiield,  17  Mass.  Rep.  394 
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assumpsit,  brGragM  to  recover  tlie  rent  whfcli  was  accruing'  at  the'  time  of 
the  distress.  (1)  On  a  plea  of  usury  to  an  action  on  a  bond,  a  Terdict  of 
acquittal  in  an  action  for  penalties  for  usury  on  the  same  bond,  between  the 
same  parties,  is  admissible  for  the  plaintiff.  (2) 

If  the  former  decision  did  not  turn  upon  the  merits  of  the  case  (as,  if  the 
plaintiff  failed  in  his  first  suit  on  account  of  some  defect  in  pleading,  or 
from- having  mistaken  the  form  of  action),  the  judgment  will'  not  be  con- 
clusLve,  and  he  may  bring  another  action  to  try  the  same  right..(3) 

(1)  Hancock  v.  Welsh,  1  Stark  R.  347. 

Note  266.  —  A.  broug-ht  an  action  of  libel  against  B.  for  charging  him- with  being  a 
liar ;  to  which  B.  plead  a  justification,  alleging  that,  the  charge  was  true ;  and  on  the  trial, 
to  support- his  plea,  B.  offered  in  evidence  the  record  of  a  formersuit  for  slander,  brought 
by  him  against^  A.,  to  which  the  latter  plead  not  guilty,  and  in  which  B.  obtained^  a 
verdict  and  judgment ;.  the  object:  of;  this  evidence  was  to  show,  it  seems^  the  falsity  of  the 
words  charged  as  slanderous  in' the  first  suit,  and-  tlius  convict  A.  of  having"  lied  in  that 
instance  ;  it.  was  inadmissible  in  many  points  of  view,  but  the  court,  in;  pronouncing  tiheir 
opinion,  put  its  rejection  upon  the  ground  that  it  did  not  and  could'  not  establish  what 
was  deagned  to  be  made  out  by  it :  "  If,  indeed,"  say  they;  "  the  defendant  in  the  former 
suit  had  put  his  defense  on  the  truth  of  the  charge,  and  had  failed  in  the  proof,  it  would- 
have  been  his  misfortune,  and  the  matter  having  once  passed  in  rem  judwalem,  he 
would  have  been  precluded  from  contesting  it  when  again  coming  in  question  incidentally 
in  a  second  suit ; "  but,  it  is  added,  "  his  having  refused  to  rest  his  defense  on  the  truth 
of  the  words  laid;  is  so  fer  from  being  a.  conclusive  acknowledgment  that  they  were 
untrue,  that  it  does  not  raise  even  a  presumption  that  they  were  so,  because  it  might, 
under  all  the  circumstances,  have  been-most  eligible  to  trust  to  the  plaintiff's  inability  to 
prove  the  speaking",  or  to  avoid  tlia  risk  of  enhanced  damagES,  from  persisting  in.  an 
unsupported  accusation;  A  verdict  is  conclusive  as  to  the  fact  found,  and:  its  operation 
would,  therefore,  b&  intolerably  severe,  if  it  were  extended  to  anything  but  what  was 
directly  and:  expressly  passed  upon'"  (Maguarin  v.  Paterson,  6  Serg.  &  Rawle,  278,  280); 
aiiUr,  however,  it  appears,  as  to  the  speaking  of  the  words,,  for  that  fact  was  expressly? 
passed  upom    Id; 

(2)  Cleve  V.  Powel,  1  Moo.  &  B.  228.  See  Evelyn  v.  Haynes,  cit.  by  Lord  EUenborougli, 
C.  J,,  3  East,  365  ;  Smith  v.  EoystoUiS  M.  &  W.  386. 

(3)  Robinson's  Gase,  5  Rep.  33 ;  6  Rep.  8  a ;  Com.  Dig.  tit;  Action ;  Perrars  v.  Arden; 
Gro.  Eliz.  688;.  Godson  v.  Smith,  2  B.  Moo.  157;  Lepping  v.  Kedgewin,  1  Mod.  207 ; 
Hitchin  v.  Campbell,  2  W.  Bl.  827;  S.  C,  3  Wils.  308. 

Note  267.. —  It  is.  only  where  the  question  between  the  parties  has  been  once  decided 
upon  conf&ssion  or  verdict,  that  the  judgment  can  be  pleaded  to  bar  another  action. 
Hence,  if  a.  party  fails  by  reason  of  a  defect  in  his  declaration,  or  by  misconceiving  his 
action,  or  by  suing  as  executor  when  he  was  administrator,  the  judgment  will  be  no  bar 
in  another  action  for  the  same  cause.  Accordingly,  where  the  defendant  in  scire  fcuiias; 
on  md  tid'  record,  pleaded,  prevailed:  because  the  scire  facias  stated  a- judgment  against 
James  H.  Green,  and  the  record  was-of  a  judgment  against  James  Green;  held,. that  this 
constituted  no  bar  to  a  second  sdrer  facias.  Benton  v;  Duffy,  Cam.  &  Norw.  98.  So  if  a 
prisoner  be  acquitted  of  burning,  the  barn.of  lAosioA  T.,  he  cannot  plead  this  to  an  indict, 
ment  for  burning  the  bam  oi  Josias  T.  The  Commonwealth  v.  Mortimer,  3  Virg.  Cass. 
325.  So,  a  judgment  in  favor  of  the  defendant,  upon  a  demurrer  to  the  declaration,  is  no 
bar  to  a- subsequent  suit  for  the  same  cause  (Stevens  v.  Dunbar,  1-  Blackf.  R.  56);  or  on 
any  other  pleadings  not  going  to  the  foundation-of  the  action;  Lane  v.  Harrison,  6  Munf. 
Rep.  578.  Arid  where  the:  judgment  was  rendered  on  the  ground  of  the  insuflBciency  of 
the  declaration,  but  by  niistabe  or  design  was  entered  with  a  ?m7  capiat,  &c.,  instead  of  an  eat 

sine  die  ;  held,  that  the  defendant  could^not  use  it  as  a  bar  to  a  second  action.  Lam- 
*33      pen  v.  *Kedgewin,  1  Mod.  Rep.-307.   And  see  Kendal  v.  Talbot,  1  Marshi  Ky.  Rep;  32 1, 

323.  If,  however;  notwithstanding  the  imperfections  of  the  declaration,  the  defendant^ 
without  demurring,  joins  issue,  and  a  trial  is  had  between  the  parties  upon  the  merits,  a 
judgment  against  the  plaintiff  while  it  stands  unreversed,  will  bar  any  other  suit  for  the 
same  cause;  Hughes  v.  Blake,  1  Mason 'a'Bep.  515,  519,  per  Story,  J.  But  itmust  appear 
that  the  trial  was  on  the  merits;  forif  the  cause  went  off  on  a  technical  defect,. it. would 
virtually  negative  the  avCTment  that  the  causes  of  action  were  the  same.  Id.  So,  if  the 
cause  went  off  because-  the  debt  was  not  due,  or  because  the  court  had  not  j  urisdiction, 
the  judgment  will  constitute  no  bar  to  a  recovery  on  the  merits  of  another  suit.  Estill  v. 
Taul,  2  Yerg.  467,  470,  per  Carton,  J.  And  upon  the  same  principle,  a  judgmentin  a  suit 
brought  against  the  indorser  of  a.note,  rendered  in  favor  of  the  indorsee,  upon  the  ground 
that  the  suit  was  prematurely  commenced,  before  notice  had  been  given,  will  constitute 
no  bar  to  a  suit  after  notice.  The  New  England  Bank  v.  Lewisj'S  Pick.. Rep.  113.  In 
these  and  similar  oases;  the  merits  of  the  second  suit  cannot  be  said  to  have  been  tried  in 
the  former,  but  were  necessaaaly  excluded,  and,  therefore,  the  plaintiff  ought  not  to  be 
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barred.  See  M'Donald  v.  Raiuor,  8  Jolin.  Rep.  442;  Hutchins  v.  Fitch,  4  Id.  233 ;  The 
New  England  Bank  v.  Lewis,  8  Pick.  Rep.  118,  per  Wilde,  J.    And  see  ante,  note  262. 

So  where  j  udgment  for  tlie  defendant  has  been  rendered,  on  the  ground  of  some  tempo- 
rary disability  of  the  plaintiff  to  sue,  as  that  he  is  an  alien  enemy,  such  judgment  will 
form  no  bar  to  a  suit  brought  after  the  disability  shall  have  been  removed.  But  the  j  udg- 
ment  changes  the  onus  ^probandi,  and  in  the  second  action  the  plaintiff  will  have  to  show 
that  the  disability  no  longer  exists.  This  was  said  by  Phelps,  J.,  delivering  the  opinion 
of  the  court  in  Dixon  v.  Sinclair,  (4  Verm.  Rep.  §54,  361).  The  leading  features  of  the 
case  presented  were  as  follows :  a  j  udgment  had  been  rendered  for  the  plaintiff  by 
the  mutual  agreement  of  the  parties,  subject  to  the  award  of  certain  arbitrators,,  upon  an 
offset  pleaded ;  the  arbitrators  failing  to  make  any  award,  the  plaintiff  brought  debt  on 
the  judgment ;  the  defendant  pleaded  that  the  judgment  had  been  rendered  on  the  condi- 
tion above  mentioned,  and  that  he  was  ready  and  willing  to  proceed  with  the  arbitration, 
but  the  plaintiff  refused ;  the  plaintiff  replied,  admitting  the  agreement,  but  denied  the 
defendant's  readiness  and  willingness  to  proceed  with  the  arbitration,  and  alleged  that  he 
had  refused  to  do  so,  though  requested.  Upon  this,  issue  was  joined,  a  trial  had,  and 
verdict  and  judgment  rendered  for  the  defendant.  The  plaintiff  afterwards  brought  ano- 
ther action  on  the  original  judgment,  and  the  defendant  pleaded  in  bar  the  former  judg- 
ment of  the  court  in  his  favor.  The  plaintiff  replied,  setting  forth  the  foregoing  facts,  and 
insisted  that  the  former  judgment  was  not  rendered  upon  the  merits ;  and  on  demurrer  to 
the  replication,  the  court  held  that  the  defense  relied  on  the  former  suit,  was  of  a  perma- 
nent character,  and  the  replication  insufficient.    Id. 

A  discontinuance  of  a  former  suit  for  the  same  cause,  is  no  bar  to  a  second  action  (Hull 
V.  Blake,  13  Mass.  Rep.  153, 155) ;  nor  is  it  evidence  to  show  that  the  plaintiff,  when  he 
instituted  the  first  suit,  did  not  consider  himself  entitled  to  recover ;  no  legal  conclusion 
is  to  be  drawn  from  so  imperfect  a  proceeding.  Sweigart  v.  Frey,  8  Serg.  &  Bawle,  399, 
305.  But  a  retraxit,  it  is  gaid,  is  a  bar ;  for  it  is  an  open  and  voluntary  renunciation  of  the 
suit  in  court.  3  Black.  Com.  396 ;  Co.  Litt.  138  b,  et  seq.  A  nonsuit,  however,  is  like  a 
discontinuance ;  and  even  if  rendered  after  a  hearing  upon  the  merits,  it  is  no  bar  to  a 
subsequent  suit.  Bridge  v.  Sumner,  1  Pick.  Rep.  371  ;  Melchart  v.  Halsey,  3  Wils.  Rep. 
149  ;  Morgan  v.  Bliss,  3  Mass.  Rep.  113.  This  rule,  however,  has  some  exceptions,  and  a 
nonsuit  is,  in  a  few  instances,  peremptory ;  thus,  "  in  a  quare  impedit,  if  the  plaintiff  be 
nonsuited  after  appearance,  the  defendant  shall  make  a  title,  and  have  a  writ  to  the  bishop  ; 
and  this  is  peremptory  to  the  plaintiff,  and  a  good  bar  to  another  quare  impedit,"  Co. 
Litt.  139  a.  So,  in  a  writ  de  natvoo  luibendo,  in  an  appeal  of  murder,  rape,  robbery,  &c., 
and  in  an  attaint  or  an  appeal  of  mayhem,  if  the  plaintiff  become  nonsuit  after  appearance, 
it  is  peremptory ;  and  a  discontinuance  will  have  the  same  effect.  Id.  But  "  exceptio 
probat  regulam ;  for  these  cases  excepted,  stand  upon  their  special  and  particular  reason, 
and  fall  not  within  the  general  reason  of  the  rule."  Id.  In  ordinary  cases  it  is  otherwise, 
and  a  judgment  of  nonsuit  leaves  the  plaintiff  at  liberty  to  prosecute  a  new  suit  for 
the  same  cause.  Bennett  v.  Hull,  10  John.  Rep.  364 ;  Briutnall  v.  Foster,  7  Wend.  Rep. 
103  ;  El  well  v.  M'Qiieen,  10  Id.  519.  A  noUe  prosequi  is  no  bar.  Lindsay  v.  The  Common- 
wealth, 2  Virg.  Cas.  345.  (A  discontinuance  on  payment,  of  an  action  for  goods  sold  and 
delivered  at  a  given  date,  is  no  bar  to  a  second  action  for  goods  sold  at  a  different  date ; 
Cushman  v.  Bean,  3  Hilt.  340.  So  in  respect  to  work  done  and  materials  furnished,  judg- 
ment in  an  action  brought  for  one  entire  demand  is  a  bar  to  an  action  for  the  balance  of 
the  demand ;  not  so  where  the  work  was  done  and  the  materials  furnished  under  separate 
contracts,  or  where  the  demand  was  severed  by  an  arrangement  between  the  parties ; 
Secor  V.  Sturgis,  16  N.  Y.  548.  The  dismissal  of  a  complaint  under  the  code  has  no  other 
effect  than  that  of  a  nonsuit  under  the  former  practice :  Harrison  v.  Wood,  3  Duer,  50  ; 
Coit  v.  Beard,  33  Barb.  357  ;  Dexter  v.  Clark,  35  Barb.  271  ;  and  a  nonsuit  does  not  jireolude 
plaintiff  from  bringing  his  action  again  ;  23  Wend.  280  ;  3  Hill.  387.  Judgment  against 
the  plaintiff,  the  assignee  of  a  mortgage,  in  an  action  of  foreclosure,  on  the  ground  that 
he  had  failed  to  establish  his  title  as  assignee,  is  not  a  bar  to  a  second  action  by  the  same 
plaintiff  after  he  has  perfected  his  title  :    Mitchell  v.  Cook,  29  Barb.  243  ;  3  Seld.  538.) 

And  a  decision  of  the  court  in  favor  of  the  defendant,  upon  an  agreed  statement  of  facts, 
and  a  nonsuit  entered  with  judgment  thereon  for  tlie  costs  of  the  defendant,  constitute  no 
bar  to  a  subsequent  action.  The  Inhabitants  of  Knox  v.  The  Inhabitants  of  Waldo- 
borough.  5  Greenl.  Rep.  185.  But  a  judgment  in  Kentucky,  dismissing  a  suit  "agreed" 
(which  means  that  the  parties  have  by  their  agreement  adjusted  the  subject  matter  in 
controversy  in  that  suit),  is  a  bar  to  any  other  suit  for  the  same  cause.  The  Bank  of  the 
Commonwealth  v.  Hopkins,  3  Dana's  Rep.  395.  And  u,  judgment  of  the  United  States 
District  Court,  a,ffirmed  by  the  Supreme  Court,  which  concludes  in  these  words :  "  Judg- 
ment must  be  given  for  the  defendant,  and  the  plaintiff's  petition  must  be  dismissed," 
will  be  considered  not  as  a  nonsuit  merely,  but  final  in  favor  of  the  defendant,  and  res 
adjudicata  in  another  action  for  the  same  demand.  Keene  v.  M'Donough,  8  Mart.  Lou 
Rep.  185, 187. 

In  New  York,  where  there  is  a  trial  before  a  justice  of  the  peace,  the  plaintiff  may 
elect  to  become  nonsuit  at  any  time  before  the  cause  is  finally  submitted  to  the  judgment 
of  the  court ;  but  after  it  is  so  submitted,  the  plaintiff  cannot  become  nonsuit,  nor  with- 
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*34  *When  a  verdict  is  offered  as  proof  of  a  right  to  tithes,  the  right  not 
being  of  a  general  nature,  it  will  be  necessary  to  show  that  the  former 
proceedings  related  to  the  same  lands  as  those  concerning  which  the  right 
to  tithe  is  in  dispute.  Thus,  where  a  bill  by  an  impropriator  was  filed, 
demanding  tithes,  a  decree  obtained  by  a  former  impropriator,  and  a  verdict 
obtained  by  himself,  were  rejected,(l)  on  the  ground  that  it  was  not  proved 
that  they  related  to  the  same  lands,  which  were  in  the  occupation  of  the 
defendant  to  the  suit. 

Former  judgment  pleaded  in  bar,  when  conclusive.  Some  cases  may 
*35       now  be  mentioned,  to  show  that  a  verdict  and  *judgment  in  a  former 

suit,  between  the  same  parties,  and  upon  the  same  matters,  if  pleaded 
in  bar,  is  conclusive ;  but  is  not  so  if  it  is  not  pleaded,  and  only  offered  as 
evidence  in  the  cause. 

In  the  case  of  Outram  agt.  Morewood,(2)  which  was  an  action  of  tres- 
pass for  breaking  and  entering  a  coal  mine  described  in  the  declaration, 
the  defendants  justified,  setting  out  their  title  to  the  mine  in  question ;  the 
plaintiff  replied,  in  effect,  that  he  had  before  sued  the  person  now  wife  of 
the  defendant,  and  that  she  had  then  pleaded  the  same  title  as  that  set  out 
by  herself  and  her  husband  in  this  action,  and  that  the  issue  then  joined 
was  the  same  as  now,  which  issue  was  then  found  for  the  plaintiff,  &c. ;  and 
the  question  was,  whether  the  husband  and  wife  were  estopped  by  this  ver- 
dict and  judgment  from  averring  contrary  to  the  title,  upon  which  an  issue 
was  taken  and  fovind  for  the  plaintiff,  that  the  coal  mine  now  in  question 
was  parcel  of  the  coal  mine  to  which  they  made  title.  The  Court  of  King's 
Bench  were  of  opinion  that  the  authorities  cited,  as  well  as  the  reason  and 
convenience  of  the  thing,  and  the  analogy  to  the  rules  of  law  in  other  cases, 

draw  his  action ;  and  though  he  endeavored  to  do  so,  the  j  udgment,  whatever  may  be  the 
particular  form  of  it,  will  be  a  bar  to  a  second  action.  Hess  v.  Beekman.  11  John.  Rep. 
457;  Elwell  v.  M'Queen,  10  Wend.  Rep.  519  ;  Brintnall  v.  Foster,  7  Id.  103.  But  where 
there  had  been  a  trial  on  the  merits,  and  a  final  submission  for  decision,  yet  nothing 
appearing  upon  the  docket  of  the  j ustice,  save  an  entry  in  these  words :  "on  hearing 
plaintiif 'a  proof,  ordered  _;ud^/n«nif  of  nonsuit,  costs,  $1.88;"  held,  that  the  judgment  was 
no  bar  to  a  new  suit  for  the  same  cause,  notwithstanding  the  justice  entered  the  judg- 
ment by  mistake,  supposing  that  no  other  than  a  judgment  of  nonsuit  was  proper  under 
the  circumstances.  Brintnall  v.  Foster,  7  Wend.  Rep.  103.  This  was  upon  the  ground, 
however,  that  the  verity  of  the  justice's  docket  could  not  be  attacked  collaterally,  and 
that  parol  evidence  to  show  that  the  justice  went  into  the  merits  of  the  controversy,  and 
should  have  given  judgment  final,  was  inadmissible.  Id.  104.  In  a  subsequent  case, 
where  the  docket  showed  a  trial  on  the  merits  and  submission  for  judgment,  though  the 
justice  had  entered  judgment  of  nonsuit,  yet  the  court  held  that  it  was  a  bar  to  a  new 
suit  for  the  same  cause.  Elwell  v.  M'Queen,  10  Wend.  Rep.  519.  And  though  a  plaintiff 
may  elect  to  become  nonsuit  in  a  justice's  court,  after  a  trial  by  jury,  and  before  verdict,  as 
in  tlie  higher  courts  (Piatt  v.  Storer,  5  John.  Rep.  346) ;  yet,  after  veroict,  the  justice  is 
bound  peremptorily  to  render  judgment  according  to  it ;  and  if  he  do  not,  the  plaintiff  is 
nevertheless  barred  of  a  new  action  for  the  same  cause.  Pelter  v.  Mulliner,  3  John.  Rep. 
181 ;  Young  v.  Overacker,  2  Id.  191.  See,  post,  p.  109.  Unless  the  justice  render  judg- 
ment within  four  days  alter  submission,  it  will  be  of  no  effect.  Seaman  v.  Ward,  1 
Hilt.  53. 

The  record  of  a  voluntary  confession  before  a  justice,  and  payment  of  the  whole  pen- 
alty, may  be  pleaded  in  bar  to  an  action  gui  tarn.  These  voluntary  confessions  of  breaches 
of  the  minor  statutes  in  the  criminal  code,  the  court  will  generally  sanction  ;  especially 
where  the  penalty  is  defined  and  fixed  by  law.  But  the  court  would  hardly  incline  to 
screen  an  offender  who  had  committed  a  violent  battery,  and  induced  the  magistrate  to 
impose  a  fine  every  way  inadequate  to  the  offense.  Hamilton  v,  Williams,  1  Tyler's  Rep, 
15.  This  latter  has  been  directly  resolved  in  Virginia.  The  Commonwealth  v.  Jackson, 
3  Virg.  Case.  501. 

(1)  Benson  v.  Olive,  Bunb.  384  ;  Gwill.  701 ;  3  B.  &  Y.  24.  And  see  Scott  v.  Allgood, 
Gwill.  1373.  In  Benson  v.  Olive,  the  defendant  insisted  upon  an  exemption  for  his  lands, 
as  being  parcel  of  one  of  the  greater  abbeys.  If  the  defense  had  been  a  modus,  the 
decree  and  verdict  might  have  been  admissible.  See  Travis  v.  Chaloner,  8  Gwill.  1237  ; 
Ashby  V.  Power,  Id.  1239. 

(3)  3  East,  346. 
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were  deedsive ;  that  the  defendants  in  this  case  were  estopped  -by  the  former 
verdict  and  judgment  on  the  samie  point  in  the  former  action,  fi-om  ayerring 
contrary  to  the  title  then  found  for  the  plaintLE  "A  recovery,"  said  Load 
Ellenborough,  C.  J.,  delivering  (the  judgment  of  the  court,  "in  any  one 
suit,  upon  issue  joined  on  matter  of  title,  is  conclusive  upon  the  subject 
matter  of  such  title.  A  finding  rupon  title  in  trespass,  not  only  operates  as 
a  bar  to  the  future  recovery  of  damages  founded  on  the  former  injury,  but 
also  operates  by  way  of  estoppel  to  any  action  for  an  injury  to  the  swme 
supposed  right  of  possession.  It  is  not  the  recovery,  but  the  matter  alleged 
by  the  party,  and  upon  which  the  recovery  proceeds,  whieh  creates  the 
estoppel.  The  recovery  of  itself,  in  an  action  of  trespass,  is  only  a  bar  to 
the  future  recovery  of  damages  for  the  same  injury;  but  the  estoppel  pre- 
cludes parties  from  contending  to  the  contrary  of  that  point  or  matter  of 
fact  which,  having  been  once  distinctly  put  in  issue  by  them,  has  been,  on 
such  issue  joined,  solemnly  found  against  them."(l) 

Lord  Ellenborough,  C.  J.,  in  the  course  of  his  judgment,  adverting  to  a 
case  cited  for  the  defendants, (2) said:  "A  plea  of  liberum  tenementnm 
found  for  the  defendant  would  be  conclusive,  that,  at  the  time  of  pleading 
the  plea,  the  soil  and  freehold  were  in  him,  and  if  properly  pleaded  by  way 
of  estoppel,  it  would  estop  the  plaintiff  against  whom  it  was  found,  from 
again  alleging  the  contrary ;  but  if  not  brought  forward  by  plea,  but  only 
offered  in  evidence,  it  would  be  material  evidence  indeed,  that  the  right  of 
freehold  was  at  the  tinie  as  found,  but  not  conclusive  between  the  parties, 
as  an  estoppel  would  be."  (3) 

*36       Judgmj&)vt  pleadable  in  bar^  and  not    so  pleaded,  not   conclusive 

against  the  defendant  as  evid&noe.     Thus,  in  the  case  of  Vooght 

against  Winch,  (4)  the  plaintiff  brought  an  action  on  the  case  against  the 

^1)  3  East,  pp.  354,  355.    And  see  Eastmure  v.  Laws,  supm,  p.  36. 
(3)  Bassett  v.  BermsU,  A.  D.  1767. 

(3)  3  East,  365. 

(4)  3  B.  &  A.  era. 

Note  368. — Vooglit  v.  Winch,  cited  in  the  text,  has  beicome  a  standing  reference  to 
prove  that  a  j  udgiuent  is  never  conclusive  in  its  effect,  unless  specially  pleaded.  And  if 
the  dicta  of  the  learned  judges  are  to  be  our  guide,  we  should  certainly  be  constrained  to 
adopt  that  proposition  in  its  ntiaost  amplitude)  But  how  far  was  it  embraced  in  the  deci- 
eioa  actually  made?  The  defendant  in  the  first  action,  prevailed  upon  the  general  issue  ; 
in  the  second,  after  giving  the  record  in  evidence,  ho  insisted  that  it  was  conclusive  per  se, 
and  operated  as  an  estoppel ;  ami  the  question  therefore,  was,  whether  the  plaintiff  on  this 
ground  should  be  non-suited.  With  the  disposition  which  was  made  of  that  question,  we 
have  no  fault  to  find ;  for  the  defendant  was  clearly  far  from  having  entitled  hiraself  to  a 
nonsuit  by  the  simple  production  of  the  record,  inasmuch  as  the  judgment  evinced  by  it 
was,  in  no  legal  or  rational  sense,  necessarily  inconsistent  with  any  right  claimed  by  the 
plaintiff  in  the  second  suit.  It  might  have  been  rendered  because  the  plaintiff  had  failed 
to  show  himself  injured  by  the  widening  of  the  water  channel,  or  because  he  had  released 
his  cause  of  action,  or  had  given  the  defendant  license  to  do  the  acts  complained  of ;  or,  in 
short,  upon  any  of  the  various  grounds  covered  by  the  general  issue  in  a  special  action  on 
the  case.  See  per  Dorsey,  J.,  in  Shafer  v.  Sttmebralier,  4  Gill  &  John.  345,  355,  356.  But 
the  judges,  in  the  opinions  delivered  by  them,  assume  as  the  basis  of  their  reasoning, 
that  the  defendfl,nt  could  have  rendered  the  judgment  conclusive  by  pleading  it  specially 
as  an  estoppel,  had  he  elected  so  to  do — a  position  not  countenanood,  as  is  confidently 
believed,  by  any  other  authority,  and  the  direct  contrary  of  which  has,  in  this  country  at 
least,  been  expressly  and  delilDcrately  adjudged.  Shafer  v.  Stonebraker,  supra.  ■  See 
also  Evelyn  v.  Haynes,  cited  by  Lord  Ellenborough,  3  East,  365.  It  was  doubtless  tlieir 
intention  to  follow  the  doctrine  laid  down  in  Trevivian  v.  Lawrence  (1  Salk,  376),  which  is, 
substantially,  that  a  party  by  neglecting  to  plead  an  estojipel  when  he  may,  thereby  con- 
sents to  waive  the  same,  and  submit  the  whole  controversy  upon  its  merits ;  and  in  this 
respect  Vooght  v.  Winch  is  illusory,  and  eminently  calculated  to  mislead  ;  for  the  defen- 
dant there  had  no  option — no  election  to  make — no  consent  to  give.  The  record  relied  on 
by  him  as  conclusive,  was  not  so  from  its  very  nature  ;  standing  alone,  unaided  by  evidence 
aliunde,  it  was  mere  ground  for  a  presumption,  unfavorable  to  the  plaintiff  It  is  true,  but 
like  all  other  presumptions,  liable  to  ba  overcome  by  counter  testimony,  'f'he  difBculty 
was  intrinsic,  and  if  nothing  but  the  record  itself  was  used,  it  must  have  been  just  as 
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inconclusive  in  a  speciaj  plea,,  as  when  brought  forward  under  the  general  jssjie.  Distin- 
guishing, therefore,  between  what  was  sajd  in  this  case,  and  what  the  court  were.called  upon 
to  decide,  and  did  decide,  we  may  still  venture  the  proposition,  that  a  judgment  does  not 
depend  for  its  effect  upon  the  mannesr  in  which  it  is  introduced,  but  that  wh«i  fairly 
admissible  under  .general  pleadingSj  it  is  entitled  to  the  same  operation  as  if  pleaded 
specially.  Such  was  the  opinion  expressed  by  our  author  in  the  previous  editions  of  the 
text  (see  1  Pliill.  Ev.  442,  243,  Amer.  ed.  of  1830 ;  Id.  333,  224,  Amer.  ed.  of  1816);  and  we 
believe  it  has  been  too  hastily  omitted  to  give  place  to  the  case  of  Vooght  v.  Winch. 

In  Pennsylvania,  this  subject  has  beaa  much  considered  and  very  ably  discussed ;  and  the 
propriety  of  those  decisions  which  have  admitted  a  judgment  in  a  former  suit  to  be  given 
in  evidence  to  the  jury  on  the  trial  of  a  second  suit  for  the  same  cause,  between  the  same 
parties  or  those  claiming  under  them,  but  at  the  same  time  have  held  that  the  j  ury  were 
not  .absolutely  bound  by  it,  because  it  was  notspecially  pleaded,  has  been  very  seriously  ques- 
tioned. Thus,  where  the  defendant,  in  an  action  for  use  and  occapation,  gave  in  evidence 
under  the  general  issue,  a  former  verdict  and  judgment  in  replevin,  rendered  on  the  issue 
of  no  rent  in  arrear,  the  court  held  them  a  bar ;  and  per  Duncan,  J.,  delivering  the  opinion : 
"  I  know  there  are  recent  English  decisions  that  if  the  former  judgment  is  not  pleaded, 
J>ut  given  in  evidence  en  the  general  issue,  it  is  not  conclusive  ;  yet  the  law  appears  to 
have  been  settled  to  thecontrary  by  many  authoritative  decisions,  which  I  am  not  inclined 
to  disturb."  Cist  v.  Zeigler,  16  Serg.  &  Eawle,  383,  285.  In  a  subsequent  case  the 
*37  action  was  for  the  continu-ance  of  a  nuisance,  to  which  the  *defendant  pleaded  not 
guilty,  license,  and  the  Statute  of  Limitations ;  the  plaintiff  replied  no  license,  wtio 
rum  aeormit,  &c. ;  and  on  the  trial,  to  maintain  the  issue  on  his  part,  adduced  the  record 
<rf  a  former  judgment  rendered  in  his  favor  in  a  suit  where  there  were  the  same  parties, 
the  same  pleas,  and  as  the  court  presumed,  the  same  matters  in  controversy.  As  to  the 
.effect  of  the  juderment,  it  was  held,  tliat  though  it  was  powerful  evidence  for  the  jury,  yet 
tlie  plaintiff  having  neglected  to  rely  on  it  by  way  of  replication  to  the  defendant's  plea 
of  license,  had  thereby  chosen  to  leave  the  matter  at  large,  and  they  were  not  estopped 
from  saying  the  truth.  Kilheffer  v.  Herr,  17  Serg.  &  Eawle,  319,  333.  "  These  principles, 
however,"  observes  Rogers,  J.,  delivering  the  opinion  of  a  majority  of  the  court,  "  only 
lappiy  where  special  pleading  is  required,  for  I  agree,  that  where  tjie  parties  are  not  bound 
to  plead  or  reply  specially,  the  record  of  a  former  recovery  is  conclusive  evidence,  binding 
the  plaintiff,  the  court  and  the  jury.  In  such  case  the  party  has  no  choice,  and  shall  not 
fee  considered  as  having  elected  to  have  a  reinvestigation  of  the  facts.  And  this  is  the 
meaning  of  Chief  Justice  De  Grey,  when  he  says,  '  this  is  as  a  plea,  a  bar,  and  as  evidence, 
conclusive  between  the  same  parties.' "    Id.  333. 

In  a  still  later  adj  udication,  an  action  of  replevin  was  brought  by  P,  against  M..  for  a 
large  quantity  of  logwood ;  M.  pleaded  "  property,"  and  on  the  trial  sought  to  give  in 
.evidence  the  record  of  a  suit  in  the  Superior  Court  of  the  city  of  New  York,  in  which  P. 
prosecuted  N.,  under  whom  M.  claimed  title,  and  obtained  judgment  for  the  price  of  the 
same  logwood.  The  court  held  tliis  admissible  not  only,  but  conclusive,  even  though  P.'s 
judgment  against  N.  was  obtained  during  the  pendency  of  the  suit  in  which  it  was  so 
offered  as  evidence.  Marsh  v  Pier,  4  Rawle,  373.  See  Garvin  v.  Dawson,  13  Serg.  & 
Eawle,  346.  "Although,"  says  Kennedy,  J.,  delivering  the  opinion  in  Marsh  v.  Pier 
impra),  "  the  judgment  of  the  Superior  Court  of  the  City  of  New  York  was  rendered 
.during  the  pendency  of  the  present  action,  still  I  think  it  was  not  necessary  to  plead  it,  in 
order  to  make  it  admissible  evidence,  because  it  was  in  effect  the  decision  of  a  competent 
court  of  jurisdiction,  given  in  affirmance  of  the  sale  of  the  logwood,  mentioned  in  the 
record  of  the  judgment  made  by  the  defendant  therein  named,  before  the  commencement 
of  this  action,  under  which  the  defendant  here  claims  a  right  to  the  logwood.  Neither  do 
I  conceive  that  if  was  necessary  to  plead  it,  in  order  to  make  it  eonclusivdy  binding  upon 
the  jury  against  the  plaintiff  below ;  for  it  was  properly  admissible  under  the  plea  of 
property,  of  wliich  I  entertain  no  doubt,  as  it  went  directly  to  establish  the  validity  of  the 
.sale  of  the  logwood,  under  wMch  the  defendant  below  claimed  it ;  it  being  thejudgment 
of  a  competent  court,  must  be  considered  the  conclusion  or  sentence  of  the  law  on  the 
facts  of  the  case,  and  therefore  not  to  be  set  aside,  reversed  or  disregarded  by  either  court 
or  jury  in  this  action.  This  doctrine,  as  I  conceive,  is  not  inconsistent  with  the  rule  laid 
down  by  a  majority  of  the  court  in  Kilheffer  v.  Herr  (17  Serg.  &  Rawle,  333),  but  comes 
within  the  qualification  there  mentioned,  that  wherever  the  party  is  not  bound  to  plead 
specially  to  enable  him  to  give  the  record  of  a  former  recovery  in  evidence,  it  will,  when 
givdn  in  evidence,  although  not  pleaded,  be  conclusive  and  binding  upon  the  plaintiff,  the 
court  and  the  jury.  1  Phill.  Ev.  333,  334  (New  York,  1816).  When  a  subject  or  question 
in  controversy  has  been  once  settled  by  the  judgment  of  a  competent  tribunal,  it  never 
ought  to  be  permitted  to  be  made  the  ground  of  a  second  suit  between  the  same  parties, 
or  those  claiming  under  them,  as  long  as  the  judgment  in  the  first  suit  remains  unre- 
versed."   Marsh  v.  Pier,  supra,  p.  387. 

In  Kilheffer  v.  Herr  (supra),  Huston,  J.,  denies  that  the  doctrine  of  estoppel  is  strictly 
applicable  to  the  case  of  a  judgment.  He  says:  "An  estoppel  is  always  something  per- 
sonal— the  party  is  estopped  from  recovering  his  claim,  or  proving  his  defense  by  some  act 
in  law  or  in  deed,  pr  in  pais,  which  precludes  hiro  from  going  beyond  it  and  proving  all 
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the  case.  It  always  arises  from  the  act  of  the  party  estopped  by  it ;  but  if  the  opponent, 
instead  of  relying  on  this  act,  will  go  beyond  it,  and  put  the  cause  at  issue  on  other  and 
especially  anterior  facts,  the  estoppel  being  waived  by  him  who  had  a  right  to  avail  him- 
self of  it.  ceases  to  operate."  He  then  proceeds  to  illustrate  the  proposition  by  the  same 
example  given  in  Trevivian  v.  Lawrence  ;  after  which  he  observes :  "  But  a  former  trial, 
verdict  and  judgment,  is  not  the  act  of  the  party,  but  of  the  tribunal  which  decided  it, 
and  to  call  it  an  estoppel,  is  a  misapplication  of  terms ;  it  has  not  the  distinguishing  marlt 
of  an  estoppel ;  it  is  not  the  consequence  of  some  act  of  the  party  bound  by  it ;  it  is  a  bar 
to  future  recovery  in  any  court  on  the  same  point,  between  the  same  parties  or  privies, 
until  reversed  on  appeal  or  writ'  of  error ;  and  it  as  much  a  bar  in  chancery,  where  an 
attempt  is  made  to  re-examine  the  matter  once  decided  at  law,  as  it  is  in  a  court  of  law ; 
it  is  as  much  a  bar  in  actions  where  we  cannot  plead  specially,  as  ejectment,  as  in 
*38  any  other  action ;  and  *as  much  a  bar  in  an  inferior  tribunal  where  there  are  no 
pleadings,  as  in  one  where  the  pleadings  are.  or  may  be  drawn  out  at  length.  Such 
are  my  impressions  on  this  point,  believing  that  the  courts  in  this,  and  the  other  states, 
and  the  Supreme  Court  of  the  United  States,  have  put  the  matter  on  its  true  ground,  viz  : 
that  the  peace  and  order  of  society,  the  structure  of  our  judiciary  system,  and  the  princi- 
ples of  our  government,  are  the  true  grounds  why  such  a  judgment  is  conclusive.  I  am 
not  willing  to  leave  this  ground  and  rest  it  on  the  narrow  and  inapplicable  one  of  estop- 
pel."    Id.  pp.  33."),  326. 

To  the  same  effect  are  the  remarks  of  Kennedy,  J.,  delivering  the  opinion  of  the  court 
in  Marsh  v.  Pier,  supra.  "  The  maxim,  nemo  debet  Ms  vexari  si  constet  curice  quod  sit  pro 
una  et  eadem  causa,  being  considered,  as  doubtless  it  was,  established  for  the  benefit  and 
protection  of  the  party,  he  may  therefore  waive  it ;  and  unquestionably,  so  far  as  he  is 
individually  concerned^there  can  be  no  rational  objection  to  his  doing  so.  But  then  it 
ought  to  be  recollected,  tliat  the  community  has  also  an  equal  interest  and  concern  in  the 
matter  on  account  of  its  peace  and  quiet,  which  ought  not  to  be  disturbed  at  thewill 
and  pleasure  of  every  individual,  in  order  to  gratify  vindictive  and  litigious  feelings. 
Hence  it  would  seem  to  follow,  that  wherever  on  the  trial  of  a  cause,  from  the  state  of 
the  pleadings  in  it,  the  record  of  a  judgment  rendered  by  a  competent  tribunal  upon  the 
merits  in  a  former  action  between  the  same  parties,  or  those  claiming  under  them,  is 
properly  given  in  evidence  to  the  jury,  that  it  ought  to  be  considered  conclusively  binding 
on  both  court  and  jury,  and  to  preclude  all  further  inquiry  in  the  cause ;  otherwise  the 
rule  or  maxim,  expedit  reipvhlicm  ut  sit  finis  litium,  which  is  as  old  as  the  law  itself,  and  a 
part  of  it,  will  be  exploded  and  entirely  disregarded.  But  if  it  be  part  of  our  law,  as  it 
seems  to  be  admitted  by  all  that  it  is,  it  appears  to  me  that  the  court  and  jury  are  clearly 
bound  by  it,  and  not  at  liberty  to  find  against  such  former  judgment.  A  contrary  doctrine 
as  it  seems  to  me,  subjects  the  public  peace  and  quiet  to  the  will  or  neglect  of  individuals, 
and  prefers  the  gratification  of  a  litigious  disposition  on  the  part  of  suitors,  to  the  pre- 
servation of  the  public  tranquility  and  happiness.  The  result  among  other  things  would 
be,  that  the  tribunals  of  the  state  would  be  bound  to  give  their  time  and  attention  to  the 
trial  of  new  actions  for  the  same  causes,  tried  once  or  oftener,  in  former  actions  between 
the  same  parties  or  privies,  without  any  limitation  other  than  the  will  of  the  parties 
litigant,  to  the  great  delay  and  injury,  if  not  exclusion  occasionally,  of  other  causes  which, 
never  have  passed  in  rem  judicatem.  The  effect  of  a  judgment  of  a  court  having  juris- 
diction over  the  subject  inatter  of  controversy  between  the  parties,  even  as  an  estoppel, 
is  very  different  from  an  estoppel  arising  from  the  act  of  the  party  himself  in  making  a 
deed  of  indenture,  &c.,  which  may  or  may  not  be  enforced,  at  the  election  of  the  other 
party  ;  because  whatever  the  parties  have  done  by  compact,  they  may  undo  by  the  same 
means.  But  a  judgment  of  a  proper  court,  being  the  sentence  or  conclusion  of  law  upon 
the  facts  contained  within  the  record,  puts  an  end  to  all  further  litigation  on  account 
of  the  same  matter,  and  becomes  the  law  of  the  case,  which  cannot  be  changed  or  altered, 
even  by  the  consent  of  the  parties,  and  is  not  only  binding  upon  them,  but  upon  the 
courts  and  juries  ever  afterwards,  so  long  as  it  shall  remain  in  force  and  unreversed."  Id. 
pp.  288,  389.     See  also  2  Starkie's  Ev.  184, 185. 

In  Massachusetts,  the  courts  professing  to  follow  Trevivian  v.  Lawrence  had  laid  down 
the  following  as  the  general  rule  ;  that  "  When  in  the  course  of  the  pleadings,  the  party 
who  relies  on  matter  of  estop])el  has  no  opportunity  to  plead  it,  he  may  show  it  in 
evidence,  and  it  will  in  general  have  the  same  effect  as  if  pleaded.  But  when  the  matter 
to  which  the  estoppel  applies,  is  distinctly  averred  or  denied  by  one  party,  and  tlie  other, 
instead  of  pleading  the  estoppel,  as  he  may  in  that  case,  takes  issue  on  the  fact,  he  waives 
the  estoppel;  and  the  jury  are  at  liberty  to  find  the  truth."  Howard  v.  Mitchell,  14 
Mass.  Rep.  241 ;  Adams  v.  Barnes,  17  Id.  365.  Accordingly,  where  the  defendant  m 
trespass  upon  lands  pleaded  in  abatement,  that  one  H.  was  co-tenant  with  the  plaintiff, 
upon  which  issue  was  joined ;  and  at  the  trial,  the  plaintiff  claimed  that  the  defendant 
was  estopped  from  showing  the  truth  of  his  plea,  because  of  a  former  judgment,  whereby 
the  contrary  was  established,  it  was  hold  that  the  plaintiff  should  have  replied  such 
judgment  specially ;  and  not  having  done  so  when  he  might,  the  defendant  was  not 
estopped.  Howard  v.  Mitchell,  siipra.  In  Adams  v.  Barnes  (supra),  the  other  branch  of 
the  rule  is  illustrated.    There  it  appeared  that  an  action  had  been  brought  by  a  mort- 
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gagee,  to  obtain  possession  of  the  mortgaged  premises  ;  the  mortgagor  hstd  defended  on 
the  ground  of  usury ;  but  failing  in  his  defense,  the  mortgagee  obtained  judgment. 
Afterwards  the  mortgagor  conveyed  to  a  third  person  all  bis  right,  who  brought 
*39  a  writ  of  entry  against  the  mortgagee,  wliich  he  endeavored  to  sustain  *by  proof 
of  the  usury  ;  and  it  was  held,  that  he  was  estopped  by  the  judgment  against  his 
assignor ;  and  that  the  mortgagee  might  avail  himself  of  the  estoppel  without  pleading 
it.  "  The  declaration,"  says  Jackson,  J.,  delivering  the  opinion  of  the  court  (Id.  369), 
"  contains  no  intimation  of  the  origin  of  the  demandant's  title  ;  and  it  would  have  been 
irregular  if  it  had.  The  demandant  counts  on  his  own  seizin  in  fee,  and  alleges  a 
disseizin  by  the  tenant.  The  latter  could  not  know,  from  such  a  declaration,  that  the 
demandant's  title  was  from  J.  (the  mortgagor).  He  was  not  bound,  nor  would  it  even  be 
safe  for  him  to  rely  merely  on  the  estoppel  to  J.  and  his  assigns.  Under  such  a  decla- 
ration and  the  general  issue,  the  demandant  was  at  liberty  to  rtioiv  a  right  of  possession 
in  himself  by  any  title,  and  any  evidence  in  his  power ;  and  the  tenant  migit  in  like 
manner  rebut  the  demandant's  evidence,  and  show  a  right  of  possession  or  ehwy  in  him- 
self. If  an  estoppel,  by  judgment  or  otherwise,  made  part  of  the  tenant's'  title,  it  was 
no  more  necessary  for  him  to  plead  it,  than'it  would  have  been  to  set  forth  in  a  special 
plea  all  his  title  deeds,  and  every  other  part  of  his  evidence.  A  case  might  have  arisen 
0)it  of  this  transaction  which  would  have  required  the  estoppel  to  be  specially  pleaded. 
Suppose  that,  in  the  first  suit,  the  mortgage  had  been  proVed  to  be  usurious,  and  J.  had 
accordingly  recovered  judgment ;  this  would  have  been  an  estoppel  to  B.  (the  mortgagee) 
and  all  persons  claiming  under  him.  If,  then,  he  had  assigned  the  mortgage  to  a  stranger, 
and  the  assignee  had  brought  a  new  suit  on  it,  the  assignee  ought  regularly  to  set  forth 
in  his  declaration  the  mortgage  to  B.,  and  the  assignment  of  it  to  himself.  In  such  case, 
J.  would  know  that  the  plaintiff  had  no  title  but  as  assignee  of  B.  He  might  therefore 
plead  the  usury  with  a  verification,  as  at  common  law ;  and  if  it  was  denied  by  the 
plaintiff,  J.  might  rejoin  the  former  judgment  by  way  of  estoppel.  If,  instead  of  svich 
rejoinder,  he  should  take  issue  on  the  replication  ;  or,  if  he  should  plead  the  usury  in  the 
manner  provided  by  statute,  offering  to  prove  it  by  Us  own  oath ;  he  would,  in  either 
case,  waive  and  lose  the  advantage  of  estoppel."    Id. 

In  Connecticut,  the  rule  has  been  laid  down  without  any  qualification,  that  a  former 
verdict  and  j  udgment  are  never  conclusive,  unless  specially  pleaded  by  way  of  estoppel. 
Church  V.  Leaven  worthy  4  Day's  Hep.  374.  This  case,  however,  proceeds  upon  authorities 
which  do  not  maintain  the  position  in  the  broad  manner  there  stated.  Per  Duncan,  J., 
Kilheffer  v.  Herr,  supra.  And  indeed,  the  same  court  apparently  disregarded  it,  at  least, 
to  a  very  considerable  extent,  in  the  more  recent  case'of  Betts  v.  Starr  (5  Conn.  Rep.  550). 
That  was  ejectment  by  a  mortgagee  against  the  mortgagor,  to  recover  possession  of  the 
mortga,ged  premises.  On  the  trial,  the  defendant,  under  the  general  issue,  set  up  usury  ; 
and  the  plgiijitiff,  to  meet  that  defense,  offered  in  evidence  the  record  of  a  former  judg- 
ment in  a  suit  brought  by  him  against  the  defendant  on  the  note  for  the  mortgage  debt, 
to  which  the  defenda,nt  had  pleaded  non-assumpsit,  with  notice  of  the  usury,  and  in  which 
the  plaintiff  recovered.  This  was  held  not  only  admissible,  but  conclusive  ;  and  Bristol, 
J.,  delivering  the  opinion  in  which  the  other  judges  concurred,  said :  "  Though  verdicts 
must  generally,  if  not  alwfiys,  be  specially  pleaded,  when  they  are  relied  on  as  conclusive,' 
yet  a  judgment  of  court,  when  properly  given  in  evidence  is  as  conclusive,  as  though' 
specially  pleaded."  Id.  p.  553.  See  also  per  Peters,  J.,  in  Fowler  v.  Savage,  3  Conn.  Eep. 
90,  99 :  Canaan  v.  Greenwoods  Turn.  Co.,  1  Id.  1  ;  Dennison  v.  Hyde,  6  Id.  508. 

The  Virginia  courts  at  an  early  period  inclined  to  regard  a  former  verdict  and  judgment 
as  conclusive,  though  not  specially  relied  on  in  pleading.  Preston  v.  Harvey,  3  Hen.  & 
Munf.  55 ;  Shelton  v.  Barbour,  3  Wash.  Kep.  64.  In  a  recent  case,  however,  where  the 
SiUbject  was  incidentally  mooted,  Carr  J.,  citing  Outram  v.  Morewood  (3  Bast,  346),  and 
Vooght  V.  Winch  (supra),  says :  "  We  know  that  even  a  judgment  between  the  same 
parties,  upon  tha  same  point,  and  which,  if  pleaded,  would  have  been  a  perfect  bar,  is 
when  used  as  evidence  under  the  general  issue,  riot  conclusive  upon  the  jury,  but  only 
evidence  to  be  weighed  by  them  ;  the  doctriiie  being  that  though  the  party  is  estopped  if 
the  matter  be  pleaded,  yet  that  the  jury,  upon  the  general  issue,  are  not  estopped,  but 
must  find  their  verdict  upon  the  whole  evidence  in  the  case,  and  may  find  against  the 
former  judgment."    Cleaton  v.  Chambliss,  6  Rand.  Rep.  86,  94. 

In  Indiaiia  also,  the  same  doctrine  has  been  held  as  in  Cleaton  v.  Chambliss  (svpra), 
and  upon  the  same  authority.     Picquet  v.  M'Kay,  3  Blackf  465.  . 

But  in  Maryland  the  rule  has  been  stated  as  follows :  "  That  a  verdict  and  judgment 
iipon  the  merits  in  a  former  suit,  is,  in  a  subsequent  action  between  the  same  parties, 
where  the  cause  of  action,  damages  or  demand  is  identically  the  same,  conclusive  against 
the  pla,intiff's  right  to  recover,  vvhether  pleaded  in  bar,  or  given  in  evidence  under 
*40  the  general  issue,  where  such  evidence  *i8  legally  admissible ;  and  that  such  prior 
verdict  and  j  udgment  need  not  be  pleaded  oy  way  of  estoppel.  Shafer  v.  Stone- 
braker,  4  Gill  &  John.  345,  360. 

In  Tennessee,  the  Supreme  Court  formerly  Held,  that  a  judgment,  in  order  to  be  con- 
clusive, must  be  pleaded.  Edwards  y.  M'Connell,  1  Cooke's  Eep.  305.  But  the  rule  has 
recently  been  laid  down  there,  thus :  "  Where  the  decision  is  directly  upon  the  point,  it 
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may  be  pleaded  in  bar,  in  cases  where  special  pleading  is  required,  and  in  other  cases 
given  in  evidence  on  the  general  issue,  as  inclusive  between  the  same  parties  on  the 
same  matter,  whether  the  same  come  in  question  directly  or  incidentally,  for  the  maxim 
is  nemo  debet  bis  vexiwi  pro  eadem  causa.  Estill  v.  Taul,  3  Yerg.  467,  per  Peck,  J.  And 
per  Catron,  J.,  (Id.  471) :  "  I  am  of  opinion  that  verdicts  and  judgments  in  all  actions 
where  they  are  admissible  as  evidence,  without  being  pleaded  in  bar  as  an  estoppel, 
are  equally  conclusive  of  the  fact  directly  adjudged  as  if  pleaded." 

The  New  York  decisions  have  not  been  entirely  uniform  on  this  subject.  In  Gardner 
V.  Buckbee  (3  Cowen's  Kep.  130),  the  law  was  regarded  by  the  Supreme  Court  as  "  well 
settled,"  that  a  former  verdict  and  judgment  upon  the  same  point,  and  between  the  same 
parties,  were  conclusive  as  evidence,  without  being  specially  pleaded ;  and  in  support  of 
that  principle  they  rely  upon  the  Duchess  of  Kingston's  Case,  cited  ante,  in  the  text. 
Burt  V.  Sternburgh  (4  Cowen's  Eep.  559),  is  expressly  to  the  same  import.  The  cases  of 
Vooght  V.  Winch,  and  Outram  v.  Morewood,  were  there  adverted  to  by  counsel,  as  main- 
taining the  opposite  doctrine,  but  the  court  considered  the  rule  previously  laid  in  Gardner 
V.  Buckbee,  too  well  supported,  both  by  principle  and  authority,  to  admit  of  discussion 
In  Jackson  v.  Wood  (3  Wend.  Rep.  37),  Marcy,  J.,  delivering  the  opinion  of  the  court, 
without  expressly  noticing  the  previous  decisions  above  referred  to,  distinctly  repudiated 
that  part  of  the  rule  laid  down  in  the  Duchess  of  Kingston's  Case,  which  recognizes  the 
conclusiveness  of  a  former  judgment,  when  oflfered  as  evidetice  and  adopted  the  adverse 
princi,ple,  viz :  that  if  the  former  judgment  was  not  brought  forward  by  plea,  it  would  be 
iiiconclusive.  This  was  in  a  case  too,  where  the  usual  course  of  pleading  did  not  allow 
the  party  relying  on  the  judgment  to  plead  the  same  ;  but  it  was  deemed  that  circum- 
stance made  no  difference.  Id.  p.  41.  Afterwards  the  cause  went  before  the  Court  of 
Errors,  where  the  determination  of  the  Supreme  Court  was  unanimously  reversed.  Wood 
v.  Jackson,  8  Wendell's  Rep.  1.  This  seems  to  have  been,  however,  mainly  upon  the 
ground  of  the  Supreme  Court  having  erroneously  held,  that  evidence  aliunde  was  not 
admissible  in  aid  of  the  record  of  the  previous  suit.  The  other  point,  nevertheless,  under- 
went considerable  discussion,  and  the  chancellor,  in  relation  to  it  said :  "  There  is  a  certain 
class  of  cases  in  which  the  party  may  avail  himself  of  an  estoppel,  by  pleading  the  same 
in  bar  to  a  suit,  or  in  reply  to  allegations  set  out  in  a  plea.  In  such  cases,  if  he  neglects 
to  make  the  objection  in  that  manner,  and  puts  the  facts  directly  in  issue,  without  pleading 
the  former  rferdict  or  decree  as  an  estoppel,  the  jury  may  find  according  to  the  truth 
of  the  case.  Vooght  v.  Winch,  3  Barn.  &  Aid.  Rep.  663  ;  Trevivian  v.  Lawrence,  1  Sallk. 
Eep.  376.  But  this  principle  is  only,  applicable  to  those  cases  where  special  pleading  is 
required ;  it  does  not  extend  to  actions  of  assumpsit,  where  an  estoppel,  as  a  former 
recovery  or  bar,  is  embraced  within,  and  may  be  given  in  evidence  under  the  general 
issue.  Young  v.  Black,  7  Cranch's  Rep.  565.  Neither  does  it  apply  to  cases  where  the 
plaintiff's  title  is  by  estoppel ;  or  where  the  party  relying  upon  the  estoppel  has  had  no 
opportunity  to  plead  the  same  specially,  as  a  bar.  From'  these  principles  it  necessarily 
follows,  that  in  ejectment,  where  special  pleading  is  not  allowed,  the  defendant,  in  support 
of  his  possession,  may  give  in  evidence  any  matter  which  would  have  operated  as  a  bar,  if 
pleaded  by  him,  by  way  of  estoppel,  to  a  real  action,  brought  for  the  recovery  of  the  same 
premises,  or  to  an  action  of  trespass,  brought  to  try  the  right  to  the  same  property.  And 
the  lessor  of  the  plaintiff,  on  the  other  hand,  may  give  in  evidence  any  matter  which 
might  have  been  replied  by  him,  as  an  estoppel  to  a  plea  of  title  by  the  defendant  in  a 
real  action,  or  in  a  suit  for  trespass."  Id.  p.  35.  See  also  the  remarks  of  Seward,  Sen., 
Id.  p.  37,  et  seq.  The  like  doctrine  has  received  a  passing  sanction  from  the  Supreme 
Court  and  Court  of  Errors  in  two  other  cases.  Wright  v.  Butler,  6  Wend.  Rep.  384,  388, 
289  ;  Lawrence  v.  Hunt,  10  Id.  80,-  83.  (The  general  rule  on  this  subject  (in  this  state),  is 
well  known  to  be  that  a  former  judgment  of  the  same  court,  or  of  a  court  of  concurrent 
jurisdiction,  directly  upon  the  point  in  issue,  is  as  a  plea  in  bar,  or  as  evidence,  conclusive 
between  the  same  parties,  or  others  claiming  under  them,  upon  the  sam8  matter  directly 
in  question  in  a  subsequent  action  or  proceeding.  Per  Hogeboom,  J.,  in  Harris  v.  Harris, 
36  Barb.  88 ;  Embury  v.  Conner,  3  Comst.  511 ;  Hayes  v.  Reese,  84  Barb.  151.  The  judg- 
ment is  final  not  only  as  to  the  subject  matter  thereby  actually  determined,  but  as  to  any 
other  matter  which  the  parties  might  have  litigated  in  the  cause.  Embury  v.  Conner, 
supra.  If  the  same  question  has  been  litigated  in  a  former  suit,  the  determination  is 
final  between  the  same  parties  in  a  second  suit,  although  the  subject  matter  in  the  second 
action'be  different;  as  where  the  title  to  personal  property  transferred  by  a  bill  of  sale 
was  passed  upon  on  an  attachment  of  part  of  the  property.  Doty  v.  Brown,  4  Comst.  71. 
Judgment  in  an  action  to  recover  on  an  agreement  to  manufacture  and  put  up  certain 
machinery  of  a  specified  quality  and  kind,  alleging  performance,  bars  a  subsequent  action 
by  the  defendant  to  recover  damages  for  non-performance  of  the  contract.  Davis  v.  Tall- 
cot,  3  Kern.  184.  See  also  Haire  v.  Baker,  1  Seld.  357.  If  the  complaint  embraces  several 
causes  of  action  and  a  general  recovery  is  had  thereon,  it  is  competent  to  show  by  parol 
evidence  upon  which  of  the  causes  of  action  specified,  the  trial  was  had  and  the  judgment 
rendered.  Stedman  v.  Patchin,  34  Barb.  318.  But  if  the  complaint  sets  forth  a  special 
cause  of  action  and  issue  be  taken  and  judgment  rendered  thereon,  it  is  not  admissible 
to  show  by  parol  that  a  different  subject  was  litigated.    Campbell  v.  Betts,  3  N.  Y.  173.) 
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*4 1  defendant  for  widening  a  water  channel  to  *the  damage  of  his  mill ;  this 
was  the  second  action  for  the  same  cause ;  the  first  action  was  tried  a 
year  before,  when  the  verdict  was  for  the  defendant ;  the  cause  of  action, 
namely,  the  widening  of  the  water  channel  (which  was  the  same  cause  jof 
action  in  both  cases),  took  place  nearly  three  years  before  the  first  trial.  The 
defendant  pleaded  the  general  issue  in  the  second  action,  and  gave  in 
evidence  the  verdict  in  the  first  action  as  conclusive.  It  was  admitted,  but 
not  as  conclusive,  and  the  trial  proceeded.  On  a  motion  afterwards  for 
entering  a  nonsuit  for  this  ruling,  the  Court  of  King's  Bench  held,  that  the 
verdict  and  judgment  in  the  first  action  were  not  conclusive,  but  only 
evidence  for  the  consideration  of  the  jury.  Holroyd,  J.,  stated  very  clearly 
the  principle  applicable  to  this  case :  "  There  were  two  modes,"  he  said, 
"by  either  of  which  the  defendant  might  defend  himself  There  having 
been  a  former  action,  in  which  he  had  succeeded,  he  might  have  alleged 
that  he  was  not  to  be  called  upon  again  to  defend  himself  for  the  same 
cause.  If  he  chooses  to  adopt  that  mode  of  defense  he  must  plead  it  in 
bar,  and  say  that  the  other  party  is  not  at  liberty  to  call  upon  him  to  answer 
again  that  which  he  had  before  called  upon  him  to  do,  when  a  verdict  was 
given  in  his  favor.  If,  however,  he  declines  that  mode  of  defense,  and 
submits  to  answer  for  the  cause  of  action  alleged,  and  defends  himself  by 
saying  that  the  plaintiff  has  no  cause  of  action,  he  then  leaves  the  question 
to  the  jury,  and  they  are  to  try,  not  whether  there  was  a  former  action  for 
the  same  cause,  but  whether  the  plaintiff  has  such  a  ground  of  action  as  he 
alleges  in  his  present  declaration.  A  party  may  have  matter  which  he  may 
either  give  in  evidence,  or  which,  if  pleaded,  would  be  an  estoppel ;  but 
when  he  puts  it  to  the  jury  to  find  what  the  fact  was,  it  is  inconsistent  with 
the  issue,  which  he  has  joined,  for  him  to  say  that  the  jury  are  estopped 
from  going  into  the  inquiry.  He  may,  however,  use  the  former  verdict  as 
evidence  to  guide  the  jury  who  are  to  try  the  second  cause,  to  a  conclusion 
in  his  fevc^r ;  but  if,  notwithstanding  the  prior  verdict  and  judgment,  the 
jury  think  the  case  is  with  the  plaintiff,  they  are  not  estopped  from  finding 
the  verdict  accordingly."(l)  And  Bayley,  J.,  after  observing  that  the 
question  raised  upon  the  issue  of  guilty  or  not  guilty,  in  an  action  on 
the  case,  was  whether  the  plaintiff  had  or  had  not  any  cause  of  action  at  the 
time  of  the  commencement  of  the  suit ;  that  the  judgment  for  the  defendant 
in  a  former  action  for  the  same  cause,  did  not  necessarily  prove  that 
*42  the  plaintiff  had  no  cause  *of  action,  and  that  i*'  decided  nothing 
unless  by  way  of  estoppel,  added,  that  in  Outram  agt.  Morewood,(2) 
where  this  subject  was  fully  considered.  Lord  EUenborough,  C.  J.,  took  this 
distinction,  and  stated  expressly  that  a  former  judgment,  if  properly  pleaded 
by  way  of  estoppel,  would  be  conclusive,  but  if  only  offered  in  evidence, 
it  would  not  be  so.  (3) 

(A  record  imports  absolute  verity,  and  cannot  be  contradicted.  McCarthy  v.  Marsh,  1 
Seld.  363 ;  Douglass  v.  Wickwire,  19  Conn.  489.  Where  a  point  has  been  once  litigated » 
between  the  parties  to  the  suit,  it  cannot  be  again  brought  in  question.  White  v.  Coats- 
worth,  2  Seld.  137 ;  Embury  v.  Conner,  3  Comst.  522 ;  Doty  v.  Brown,  4  Id.  71.  The  same 
rule  prevails  in  equity  (Burhans  v.  Van  Zandt,  3  Seld.  523) ;  and  in  regard  to  the  records 
of  a  court  in  aQother  state,  having  jurisdiction  of  the  cause.  Dobson  v.  Pearce,  2  Kernan 
R.  156.  The  Me  effect  is  frequently  given  to  a  record  where  the  parties  were  not  the 
same,  as  where  the  j  udgment  was  recovered  against  the  sheriff  for  the  misconduct  of  his 
deputy,  and  the  latter  had  an  opportunity  to  defend  the  suit.  Thomas  v.  Hubbell,  18 
Barb.  9  ;  S.  C.  15  N.  T,  405.) 

(1)  2  B.  and  A.  671.  The  learned  judge  referred  to  Trevivian  v.  Lawrence  (Salk.  276  ; 
S.  C.  2  Ld.  Baym.  1051),  where  it  was  held  that  if  a  party  will  not  rely  on  the  estoppel 
when  he  may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be  bound  by  the  estoppel, 
for  they  are  to  find  the  truth  of  the  fact. 

(2)  Swpra,  p.  35. 

(3)  2  B.  &  A.  670. 
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In  Doe  agt.  Huddai't,(l)  the  Court  of  Exchequer  decided  that  a  judg- 
ment in  an  action  of  ejectment  is  not  conclusive  evidence  of  title  in  an 
action  of  trespass  for  mesne  profits,  unless  pleaded  by  way  of  estoppel ; 
and  such  a  judgment  having  been  received  as  conclusive,  the  court  granted 
a  new  trial.  The  case  was  decided  on  the  general  principle,  that  if  the 
form  of  the  pleadings  be  such  that  the  case  goes  to  the  jury  they  are  not 
estopped  to  find  the  truth  ;(a.)  and  the  court  relied  on  the  authority  of 
Vooght  agt.  Winch,  as  clearly  establishing  the  rule,  that  a  judgment 
between  the  same  parties  is  not  oonolusive,  unless  pleaded  as  an  estop- 
pel. (3) 
*43 .  *In  the  case  of  Doe  agt.  Wright,(4)  an  action  of  trespass  for  mesne 
profits,  the.  defendant  pleaded,  1,  that  the  plaintiff  was  not  possessed 
moda  et  forma :  2,  liberumf  tenementitm  /  the  plaintiff  replied,  by  way  of 
estoppel,  to  each  plea,  a  recovery  in  ejectment  for  the  same  premises,  on  a 
demise  which  would  cover  the  possession  averred  in  the  declaration  in  this 
action ;  the  defendant  rejoined,  no  writ  of  execution  issued,  and  writ  of 
error  still  pending,  &c.,  to  which  there  was  a  general  demurrer ;  the  Court 
of  King's  Bench  decided  that  the  replications  were  good  by  way  of  estoppel, 
and  that  the  rejoinders,  alleging  the  pendency  of  a  writ  of  error  in  the 
House  of  Lords,  would  not  destroy  their  effect.(5) 

It  appears  from  the  case  above  cited,  that  one  part  of  Lord  Chief  Justice 
De  Grey's  judgment,  which  states  that  a  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point,  between  the  same  parties,  upon  the 

Note  369.— S.  P.,  See  Bull.  N.  P.  323  ;  Swift's  Ev.  17,  et  seq. ;  Betts  v.  Starr,  5  Conn. 
Eep.  550,  et  seg.,  per  Bristol,  J. 

A  special  verdict,  which  has  been  set  aside,  because  a  fact  was  not  sufficiently  found, 
cannot  be  given  iff  evidence  upon  a  second  trial  of  the  same  cause.  "  The  second  trial 
should,  as  far  as  possible,  be  conducted  as  if  no  prior  trial  had  taken  place."  Mahoney  v. 
Ashton,  4  Har.  &  M'Hen.  323. 

In  another  case,  the  defendant  offered  in  evidence,  the  admission  of  the  plaintiff's  coun- 
sel in  the  special  verdict  taken  at  the  former  trial,  to  prove  the  existence  of  a  mortgage. 
Chase,  J. :  "  Facts  are  often  admitted  and  stated,  for  the  purpose  only  of  bringing  a  par- 
ticular point  of  law  before  the  court.  As  the  finding  of  the  jury,  in  the  special  verdict, 
was  on  the  admissions  of  counsel,  it  is  not  evidence  to  prove  the  existence  of  the  mort- 
gage."   Affirmed  on  appeal.    Dorsey  v.  Gassaway,  3  Harr.  &  Johns.  402. 

(1)  2  C,  M.  &  R.  816,  overruling  Aslin  v.  Parkin  (3  Burr.  665),  upon  the  prant  that  the 
judgment,  not  pleaded,  was  coiiehtsime  as  evidence. 

(3)  By  Alderson,  B.,  3  C.  M.  &  B.  820. 

(3)  Note  370. — In  an  action  for  mesne  profits,  the  record  of  the  ejectment  suit  is  con- 
clusive evidence  of  title  in  the  plaintiff,  from  the  time  of  the  demise  laid  in  the  declara- 
tion. Graves  v.  Joice,  5  Cowen's  Eep.  361 ;  Van  Alen  v.  Eogers,  1  John.  Cas.  281 ;  Benson 
V.  Matsdorf,  2  John.  Rep.  869  ;  Brown  v.  Abeel,  3  Id.  481 ;  Langendyck  v.  Burhans,  11  Id. 
461;  Jackson  v.  Stone,  18  Id.  447;  Jackson  v.  Hills,  8  Cowen's  Eep.  290;  Dewey  v. 
Osborne,  4  Id.  329  ;  Den  v.  M'Sham,  1  Green's  Rep.  35.  If  the  plaintiff  in  the  suit  for 
mesne  profits  claims  for  occupation  previous  to  the  demise,  the  defendant  may  dispute  his 
title  at  that  time,  but  not  after.  Jackson  v.  Eandall,  11  John.  R.  405 ;  West  v.  Hughes, 
1  Har.  &  John.  S'i'4.  Nor  can  he  dispute  the  fact  of  his  being  in  possession  at  the  time  of 
the  commencement  of  the  ejectment  suit  (Bailey  v.  Fairplay,  6  Binn.  Rep.  450) ;  or  ques- 
tion the  extent  of  the  plaintiff's  title,  as  by  showing  that  the  ejectment  was  for  only  a 

*  portion  of  the  premises  recovered  (Graves  v.  Joice,  5  Cowen's  Rep.  361);  but  he  may 
show  that  the  plaintiff  received  the  rents  and  profits ;  for.  in  that  case,  he  would  be 
absolved  from  all  liability  for  such  rents  and  profits.    West  v.  Hughes,  supra. 

As  to  the  rights  of  the  plaintiff  pending  an  action  of  ejectment,  see  'Thompson  v.  Shen- 
ard,  35  Barb.  593.  Since  the  Code  the  remedy  for  mesne  profits  is  by  fction,  but  the 
former  statutes  are  still  applicable.    Holmes  v.  Davis,  19  N.  Y.  488.  ' 

There  is  no  distinction  in  ejectment  between  a  judgment  by  default  and  one  obtained 
upon  verdict,  so  far  as  its  effect  is  concerned.  In  the  one  case,  the  right  of  the  plaintiff 
is  confessed,  and  in  the  other  it  is  tried  and  determined.  Baron  v.  Abeel,  8  John.  Rep. 
481  ;  Aslin  v.  Parkin,  cited  in  the  text ;  Qoodtitle  v.  Tombs,  3  Wils.  118 ;  Bradford  v. 
Bradford,  5  Conn.  Eep.  127.  A  recovery  for  mesne  profits  does  not  bar  an  action  of  tres- 
pass quare  clausum  freffit,  for  injuries  done  by  the  same  defendant  to  the  premises  during 
the  same  period.    Gill  v.  Cole,  1  Har.  &  John.  403. 

(4)  10  A.  &  E.  763. 

(5)  See  also  Magrath  v.  Hardy,  4  N.  0.  783,  cited  itifra,  Sect.  5. 
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same  matter  directly  in  question  in  another  court,  is,  as  a  pica,  a  bar — or, 
as  evidence,  conclusive,  kas  been  qualified  and  restricted  by  later  decisions. 
The  rule  now  settled  is,  that  a  judgment  in  such  cases,  though  admissible 
in  evidence,  is  not  conclusive ;  and  that  it  will  not  be  conclusive  unless 
pleaded  by  way  of  estoppel.  (1) 

(I)  It  has  been  suggested  in  argument,  in  the  case  of  Doe  v.  Wright  (10  A.  &  E.  777)— 
and  the  suggestion  has  been  adopted  by  Mr.  Smith,  in  his  remarks  on  the  Duchess  of 
Kingston's  Case  in  his  Selection  of  Leading  Cases,  Vol.  2,  p.  445 — that  the  decisions  in 
Vooght  V.  Winch,  Magrath  v.  Hardy  {infra),  and  Doe  v.  Huddart,  are  reconcilable  with 
the  part  of  Lord  Chief  Justice  De  Grey's  judgment  above  referred  to,  by  holding  a  judg- 
ment to  be  conclusive  as  evideiu^,  when  the  party  who  relies  on  it,  has  no  opportunity/  of 
pleading  it — and  not  lo  be  conclusive,  where  the  party  elects  to  refer  the  fact  to  the  jury, 
when  he  might  have  pleaded  the  estoppel ;  in  other  words,  by  substituting  for  the  words 
in  the  text  above  written  in,  italic  the  following:  "is,  when  pleaded,  a  bar — and  when  it 
cannot  be  pleaded,  comUvmie  as  evidence."  But  this  would  be  to  impute  to  De  Grey,  C.  J., 
great  want  of  precision,  in  a  judgment  remarkable  for  precision  and  accuracy  of  defini- 
tion. The  constrjiction  which  has  always  been  put  upon  the  words  of  the  lord  chief 
justice  must  surely  be  the  trae  meaning — namely,  that  judgment  is,  when  pleaded,  a  bar, 
and  when  not  pleaded,  conclusive  as  evidence.  And  this  statement  may  be  explained  by 
the  fact,  that  at  the  time  when  the  opinion  was  pronounced,  there  were  recognized  deci- 
sions, and  reported  dicta  of  judges,  which  held  that  such  judgments  would  be  conclusive 
as  evidence,  though  not  pleaded.  See  Aslin  v.  Parkin,  2  Burr.  665,  supra,  p.  42,  n.  3.  It 
is  certain  that  the  proposed  construction  cannot  now  be  adopted,  after  the  decisions  in  the 
cases  above  stated     See  also  Doe  d.  Strode  v.  Seaton,  2  C,  M.  &  R.  728. 

Note  371. — The  principal  reason  assigned  for  Lord  Mansfield's  decision  in  Sir  F.  Evelyn 
V.  Haynes  (3  East,  365),  cited  in  the  seventh  edition  of  the  text.  is.  "  that  no  issue  was 
taken  in  the  first  action  upon  any  precise  point."  This  doctrine  has  been  followed  by  some 
American  cases.  In  Standish  v.  Parker  (2  Pick.  Rep.  20),  an  action  on  the  case  was 
brought  for  obstructing  the  way,  claimed  by  the  plaintiff  as  appurtenant  to  his  land  ;  the 
general  issue  was  pleaded  by  the  defendant,  and  a  verdict  found  for  the  plaintiff.  After- 
wards th&  defendant  petitioned  for  a  new  trial,  which  the  court  inclined  to  grant,  provided 
the  verdict  and  judgment  in  that  suit  could  be  made  to  conclude  the  petitioner  in  a  new 
action  for  a  continuance  of  the  supposed  injury.  They,  however,  on  examination,  came 
to  a  different  opinion,  and  held  that  nothing  was  finally  determined  by  the  verdict,  save 
the  damages  for  the  interruption  covered  by  the  declaration  ;  and  that  in  a  new 
*44  suit,  the  petitioner  might  contest  the  respondent's  right  to  the  easement  in  *question, 
with  the  same  freedom  as  if  no  verdict  had  been  rendered  relating  to  the  matter. 
"  The  principle  adopted,"  says  Parker,  C.  J.,  delivering  the  opinion  of  the  court,  "  is,  that 
in  actions  of  trespass,  or  for  torts  generally,  nothing  is  conclusively  settled  but  the  point 
or  points  put  directly  in  issue.  Thus,  in  trespass,  upon  not  guilty  pleaded,  the  title  is 
not  concluded,  though  if  the  title  is  put  in  issue  by  plea  of  soil  and  freehold,  the  verdict 
will  be  conclusive  in  another  action  of  trespass,  for  an  injury  done  to  the  same  land.  So 
in  actions  on  the  case  for  interruption  of  lights  and  other  easements,  on  the  general  issue, 
the  title  is  not  settled,  though  if  the  defendant  pleads  a  title  in  bar,  and  issue  is  taken  on 
it,  the  verdict  shall  settle  that  point  for  future  actions."  S.  P.,  see  Smith  v.  Sherwood,  4 
Conn.  Rep.  276,  per  Hosmer,  C.  J.;  Church  v.  Leavenworth,  4  Day's  Rep.  274,f277,  per 
Swift,  J. ;  Id.  281,  per  Baldwin  J. ;  Richmond  v.  Hays,  2  Penn.  Rep.  492, 4i)3,  per  Kirkpat- 
rick,  C.  J. ;  Cowles  v.  Harts,  3  Conn.  Rep.  516.  And  in  Ryer  v.  Atwater  (4  Day's  Rep. 
431),  Swift,  J.,  says,  "that  when  there  are  several  distinct  facts,  which  constitute  the  points 
contested  between  the  parties,  no  authority  can  be  found  that  will  warrant  the  admission 
of  a  verdict,  as  evidence,  to  prove  one  of  the  several  facts  put  in  issue.  In  the  cases 
reported  the  verdict  goes  to  the  whole  point  iu  issue,  and  not  to  a  part  of  the  facts." 
Id.  434. 

Thus  much  is,  perhaps,  true,  that  when  a  judgment  is  used  in  pleading  as  a  technical 
estoppel,  or  is  relied  on  by  way  of  evidence  as  something  conclusive  per  se,  between  the 
parties,  it  must  appear,  by  the  record  of  the  prior  suit,  that  the  particular  controversy  so 
sought  to  be  precluded  was  there  necessarily  tried  and  determined.  In  other  words,  if, 
in  such  cases,  the  former  record  clearly  shows  that  the  j,udgment  to  which  this  effect  is 
ascribed  could  not  have  passed  without  deciding  a  particular  matter,  it  will  be  considered 
as  having  settled  that  matter  for  all  future  actions ;  but  otherwise,  not.  Hence,  a  verdict 
and  judgement  for  the  defendant,  on  the  general  issue  pleaded,  in  which  the  plaintiff 
claimed  damages,  consequent  upon  the  defendant's  act  in  wrongfully  raising  his  mill  dam, 
will  not  estop  the  plaintiff  from  alleging  the  same  act  as  the  occasion  of  damages  subse- 
quently sustained.  For  the  finding  in  the  former  action  may  have  been  on  the  ground 
that  the  plaintiff  was  not  injured  by  the  raising  of  the  dam,  or  had  released  his  cause  of 
action,  or  had  given  the  defendant  permission  to  do  the  act  complained  of,  &c.,  and  did 
not  necessarily  determine  the  defendant's  right  to  raise  his  dam  and  continue  it  in  that 
state,     ghafer  v.  Stonebraker,  4  GiU  &  John.  345,  355,  456.    So,  in  Maine,  a  verdict  and 
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judgment  In  favor  of  the  tenant,  upon  the  general  issue  in  a  writ  of  entry,  is  not  conclu- 
sive evidence,  per  se,  of  title  in  him  ;  for  the  statute  (1826,  ch.  344)  having  declared  that 
such  plea  shall  not  be  taken  as  an  admission  of  the  tenant's  seizin  and  possession,  it  may 
be  that  he  prevaOed  because  he  was  not  proved  in  possession.  Cutts  v.  King,  5  Greenl. 
Kep.  483.  See  Vaughan  v.  The  Commonwealth,  3  Virg.  Cas.  273.  But  a  former  verdict 
and  judgment  for  the  plaintiff,  in  replevin  on  the  issue  of  no  rent  in  arrear,  is  a  bar  to  an 
action  for  use  and  occupation  for  the  same  rent  for  which  distress  was  made ;  and,  indeed, 
to  every  action  where  the  rent  is  again  demanded.  Cist  v.  Zeigler,  16  Serg.  &  Rawle,283. 
These  are  the  principles  upon  which  most  of  our  American  authorities  seem  to  unite. 
See  Spooner  v.  Davis,  7  Pick.  Bep.  147  ;  Melvin  v.  Whiting,  Id.  79 ;  Cleaton  v.  ChambllsB, 
6  Band.  86  ;  Smith  v.  Sherwood,  4  Conn.  Rep.  376  ;  Ryer  v.  Atwater,  4  Day's  Rep.  433; 
Green  v.  Thompson,  5  Greenl.  Rep.  324 ;  Maguarin  v.  Paterson,  6  Serg.  &  Rawle,  378 ; 
Burt  v.  Place,  4  Wend.  Rep.  591 ;  Kilheffer  v.  Herr,  16  Serg.  &  Rawle,  319  ;  Wood  v.  Jack- 
son, 8  Wend.  Rep.  1,  36,  45  ;  Lawrence  v.  Hunt,  10  Id.  80,  82,  83,  per  Nelson,  J.  See,  also, 
Rex  V.  Knaptoft,  4  Dowl.  &  Ryl.  469,  S.  P. ;  Bradford  v.  Bradford,  5  Conn.  Rep.  127 ;  Betts 
V.  Starr,  Id.  550 ;  Dennison  v.  Hyde,  6  Id.  508 ;  Hopkins  v.  Lee,  6  Wheat.  Rep.  109.  But 
Standish  v.  Parker  {supra),  and  Sir  P.  Evelyn  v.  Haynes,  have  undeniably  gone  much 
further ;  indeed  we  fear  that,  should  these  adjudications  be  generally  sanctioned,  they  will 
so  restrict  that  salutary  axiom  of  legal  policy,  "nemo  debet  Ma  vexwH  pro  eadem  causa,"  as 
to  leave  it  little  more  than  a  mere  speculative  value.  Let  it  be  observed,  that  in  both 
cases  the  facts  essential  to  the  plaintiff's  right  were  charged  in  the  respective  declarations, 
and  put  in  issue  by  general  plea  of  not  guilty.  The  jury  could  not  have  found  as  they 
did  in  either  case,  without  necessarily  deciding  that  the  facts  thus  alleged  on  one  side  and 
denied  on  the  other  were  true.  The  claim  of  right,  therefore,  on  the  part  of  the  plaintiffs, 
had,  in  every  legitimate  sense,  been  distinctly  put  in  issue  and  directly  determined ;  all 
this  appeared  unequivocally  and  expressly  from  the  record  of  the  former  suit  —  and  to  say 
that  the  judgment  rendered  therein  should  be  inclusive,  because  the  issue  was  not  upon  a 

"precise  point,"  appears  to  us  to  be  forsaking  the  substance  for  a  shadow.  A  better 
*45      ground  for  Lord  Mansfield's  opinion  "  might,  perhaps,  be  found  in  the  Suggestion 

that,  although  the  finding  of  the  jury  did  assert  the  right  to  exist  in  the  plaintiff 
at  the  time  of  its  violation,  for  which  indemnity  is  recovered  in  the  first  suit ;  yet  that  it 
does  not  irresistibly  follow  that  its  existence  continued  during  the  time  of  the  injury  com- 
plained of  in  the  second."  See  per  Dorsey,  J.,  Shafer  v.  Stonebraker,  4  Gill  &,  John.  345, 
357,  358.  Such  appears  to  be  the  doctrine  in  Massachusetts,  as  settled  since  Standish  v. 
Parker  (supra),  on  the  same  parties  coming  before  the  court  in  a  subsequent  suit,  for  a 
continuance  of  the  like  obstruction.  At  the  trial  before  Wilde,  J.,  the  former  record  was 
offered,  but  rejected,  because  the  trial  there  was  had  on  the  general  issue,  a,nd  the  right 
of  way  not  put  directly  in  issue  by  the  pleadings.  On  motion  for  a  new  trial,  the  plain- 
tifls'  counsel  contended  that,  as  the  plaintiffs  in  the  former  suit  could  not  have  recovered 
in  that  action  without  proving  a  right  of  way  in  them,  the  judgment  was,  therefore,  suffi- 
cient to  throw  the  burden  on  the  other  side,  to  show  that  this  right  had  been  divested  or 
the  obstruction  removed.  The  defendant's  counsel  relied  on  Standish  v.  Parker  {supra), 
vrithout  citing  any  other  authority ;  and  per  Curiam,  "  for  the  reason  assigned  by  the 
plaintiffs'  counsel,  we  think  the  record  in  the  former  action  was  admissible  evidence, 
though  not  conclusive."  Parker  v.  Standish,  3  Pick.  Rep.  388,  389.  Accordingly  a  new 
trial  was  granted. 

If  the  court  intended,  as  we  believe  they  did,  to  adopt  the  proposition  advanced  by  the 
plaintiffs'  counsel,  viz :  that,  in  order  to  avoid  the  effect  of  the  former  judgment,  the  defend- 
ant must  show  that  the  right  there  established  had  been  divested,  or  the  obstruction 
removed  ;  then  we  are  at  liberty  to  suppose  that  they  meant  to  be  understood  as  holding, 
also,  that  the  former  j  udgment  was  conchmve  upon  the  existence  of  the  right  claimed  at 
the  time  to  which  the  judgment  related,  and  prima  facie  evidence  only  of  its  continuance. 
And  we  have  heard  it  intimated  that  Lord  Mansfield's  opinion,  in  Sir  F.  Evelyn  v.  Haynes, 
should  be  construed  in  this  way  ;  but  the  statement  of  that  case  by  Lord  EUenborough, 
in  3  East,  365,  will  hardly  admit  of  such  a  construction.  There  the  former  judgment  is 
reported  to  have  been  held  not  conclusive  upon  the  right  of  the  plaintiff,  because  it  could 
not  have  been  used  in  pleading  by  way  of  e.stoppel ;  and  it  could  not  have  been  so  used, 
because  "  no  issue  was  taken  in  the  first  action  upon  any  precise  point."  It  is  proper  to 
infer,  therefore,  that  if,  instead  of  pleading  not  guilty  in  the  first  suit,  the  defendant  had 
specifically  put  in  issue  the  precise  point  of  right  claimed  by  the  plaintiff,  and  that  alone, 
the  judgment  would  have  been  pleadable  by  way  of  estoppel,  and  hence  conclusive.  And 
yet  the  same  thing  might  still  be  said,  viz :  that  it  did  not  follow  that  such  right  continued 
to  the  time  of  the  second  obstruction  of  the  watercourse.  How  does  this  case  agree  with 
the  one  of  Strutt  v.  Bovingdon  ?  5  Esp.  N.  P.  C.  56.  That  was  an  action  against  B.  and 
others,  for  diverting  water  from  the  plaintiff's  mills.  On  the  trial,  the  plaintiff  gave  in 
evidence  a  former  action,  brought  many  years  before,  by  the  same  plaintiff,  against  B. 
(under  whom  the  defendants  justified),  for  similar  injviries  to  those  complained  of  in  the 
latter  suit,  in  which  the  plaintiff  relied  on  the  same  right  and  recovered.  We  do  not 
learn  from  the  report  that  there  was  anything  like  a  "precise  point"  in  issue,  or,  in  other 
words,  an  issue  joined  upon  the  specific  question  of  right,  and  that  exclusively,  appearing 
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upon  the  record  of  the  former  judgment ;  and  yet,  notwithstanding  the  objection  that  the 
defendants  were  not  the  same  in  both  suits,  Lord  EUenborough  said,  "  he  should  think 
himself  bound  to  tell  the  jury  to  consider  it  as  conclusive  of  the  rights  of  the  parties." 
So  Mr.  Starkie  lays  down  the  doctrine,  that  it  is  not  necessary  that  the  fact  to  be  proved 
by  the  record  should  have  been  solely  and  specifically  put  in  issue  on  the  former  trial ;  it  is 
sufficient  if  it  was  a  fact  essential  to  the  finding  of  that  verdict ;  and  he  cites  Rex  v.  Pan- 
eras  (Peake's  Cas.  219),  where  a  verdict  against  a  division  of  a  parish  for  not  repairing  a 
road  was  held  afterward  conclusive  as  to  the  obligation  to  repair,  although  the  verdict  also 
included  another  fact,  viz :  that  the  road  was  out  of  repair  (2  Starkie's  Ev.  200),  "  if  judg- 
ment be  given  against  the  parish,  whether  after  verdict  upon  not  guilty,  or  by  default,  the 
judgment  will  be  conclusive  evidence  that  the  whole  parish  is  bound  to  repair,  unless 
fraud  can  be  shown."  2  Saund.  Rep.  159  a,n.  10.  See  ante,  note  261,  and  the  cases  there 
cited. 

Widely  different  from  Sir  F,  Evelyn  v.  Haynes,  and  Standish  v.  Parker,  is  the  doctrine  held 
in  New  York.  The  courts  there  have  not  even  restricted  the  conclusiveness  of  former  judg- 
ments to  cases  where  the  record  showed  that  the  point  sought  to  be  bound  by  it  was  necessa- 
rily determined ;  but  have  g.ven  to  the  principle  a  still  broader  range  and  a  more  efficient 
operation.  Thus,  in  Gardner  v.  Buckbee  (3  Cowen's  Rep.  120),  two  notes  had  been  given  upon 
the  sale  of  a  vessel,  one  of  the  notes  had  been  prosecuted  in  the  Marine  Court  of  the  city  of 
New  York,  where  the  defendant  plfeaded  the  general  issue,  and  gave  notice  of  a  total 
*46  failure  of  consideration  *because  of  fraud  in  the  sale  of  the  vessel,  and  on  that 
ground  succeeded  in  his  defense.  Afterward  the  second  note  was  prosecuted,  and 
on  the  trial  the  defendant  ofiered  in  evidence  the  record  of  the  former  suit.  The  Supreme 
Court  held  that  the  record,  with  proof  aliunde  that  fraud  in  the  transaction  was  the  ground 
upon  which  the  verdict  was  founded,  were  conclusive  against  the  plaintiff'.  Woodworth, 
J.,  who  delivered  the  opinion,  adopts  the  rale  laid  down  by  De  Grey,  Ch.  J.,  in  The  Duchess 
of  Kingston's  Case,  and  then  says :  "  I  am  not  aware  that  it  has  been  departed  from  by 
our  courts.  The  general  principle  does  not  appear  to  be  controverted  by  the  counsel  for 
the  defendant  in  error;  but  it  is  urged  that  the  judgment  in  the  Marine  Court  does  not 
affirm  any  particular  fact  in  this  issue,  but  is  general  and  indefinite ;  and  that  from  the 
language  of  the  record,  it  cannot  be  inferred  whether  the  two  cases  were  founded  on  the 
same  or  a  different  state  of  facts.  It  is  true  the  record  merely  proves  the  pleadings,  and 
that  judgment  was  rendered  for  the  defendant.  Without  other  proof,  it  woulff  not  make 
out  a  defense.  The  record  shows  that  it  was  competent  on  the  trial  to  establish  the  fraud 
of  the  plaintiff^  Whether  fraud  was  made  out,  and  whether  that  was  the  point  upon 
which  the  decision  was  founded,  must  necessarily  be  proved  by  evidence  extrinsic  the 
record.  To  do  so  is  not  inconsistent  with  the  record,  nor  does  it  impugn  its  verity.  The 
jury  must  have  passed  upon  the  fraud.  It  was  directly  in  question.  Scott  testifies  that 
the  unseaworthiness  was  not  disclosed  at  the  time  of  the  sale  to  the  defendant.  The 
inquiry  then  was  solely  directed  to  the  question,  was  the  vessel  unseaworthy,  and  had  the 
plaintiff'  knowledge  of  that  fact  when  he  sold  ?  By  the  finding  of  the  jury,  boih  proposi- 
tions are  affirmed.  The  judgment  became  conclusive  between  th,^  parties  on  these  points, 
and  is  an  eff'ectual  bar  to  the  action  to  recover  the  residue  of  the  consideration  money." 
Id.  126,  127.     So  also  in  Burt  v.  Sternburgh,  4  Cowen's  Rep.  .'JSO-^ 

That  was  an  action  of  trespass,  guare  dausam  fregit,  in  which  "the  defendant  claimed 
title  to  the  premises.  At  the  circuit  the  plaiatiff'  dff'ered  a  record  of  a  former  suit  for  a 
trespass  upon  the  same  premises,  in  which  the  plaintiff  had  recovered;  and  accompanied 
it  with  parol  evidence,  to  show  that  the  defendant  on  that  occasion  set  up  the  same  title 
relied  on  by  him  in  the  latter  suit.  The  judge  decided  that  such  record  and  evidence 
were  conclusive  as  to  Jhe  plaintiff"8  title,  and  the  Supreme  Court  sustained  the  decision. 
It  was  there  put  upon  the  ground  that  the  record,  together  with  the  evidence  aliunde, 
showed  that  the  former  verdict  must  have  turned  on  the  point  of  title — the  precise  ques- 
tion which  the  defendant  sought  again  to  agitate.  "  The  decision  of  the  judge."  say  the 
court,  "  that  the  former  recovery,  and  the  evidence  offered  by  the  plaintiff',  were  conclusive 
evidence  of  the  plaintiff's  title,  must  be  understood  as  having  been  made  after  the  defend- 
ant had  disclosed  ihe  defense  and  title  on  which  he  relied ;  and  as  determining  nothing 
more  than  that,  in  relation  to  that  title,  the  recovery  and  evidence  were  conclusive."  But 
the  defendant  might  have  shown,  if  he  could,  that  he  had  acquired  title  since  the  former 
trial,  or  any  title  other  than  that  which  had  been  passed  upon  at  the  former  trial.  Id. 
563,  564.  These  cases  were  succeeded  by  Jackson  v.  Wood  (3  Wend.  Rep.  2'7),  where  the 
same  court,  apparently  without  averting  to  their  previous  decisions,  held,  that  to  make  a 
record  evidence  to  conclude  any  matter,  it  must  appear  from  the  record  itself,  that  such 
matter  was  in  issue,  and  that  evidence  aliunde,  to  show  what  came  in  question  under  it, 
was  inadmissible.  The  leading  authorities  relied  on  by  Marcy,  J.,  who  delivered  the 
opinion,  are  Sintzenick  v.  Lucas,  1  Esp.  N.  P.  C.  43  ;  Manny  v.  Harris,  2  John.  Rep.  34 ; 
Smith  V.  Sherwood,  4  Conn.  Rep.  276 ;  Ryer  v.  Atwater,  4  Day's  Rep.  433 ;  Outram  v. 
Morewood,  3  East,  346,  most  of  which  do  measurably,  and  some  of  them  expressly  coun- 
tenance the  result  at  which  he  arrived.  But  afterward,  the  case  coming  before  the  Court 
of  Errors,  the  judgment  of  the  Supreme  Court  was  unanimously  reversed  (Wood  v.  Jack- 
son, 8  Wend.  Hep.  9);   thus  restoring  in.  eff"ect  the  previous  adjudications  of  Gardner  t. 
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*47  *  Judgment  not  evidence  as  to  collateral  matters.  It  is  to  be  remem- 
bered also  that,  as  stated  by  Lord  Chief  Justice  De  Grey,(l)  no 
judgment  is  evidence  of  any  matter  -vrhich  came  collaterally  in  question, 
though  within  the  jurisdiction  of  the  court  by  which  the  judgment  was 
given — nor  of  any  matter  incidentally  cognizable — nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment.  (2) 

Stranger  may  dispute  judgment  as  fraudulent.  Further  it  is  to  be 
observed,  that  whenever  a  judgment  is  sought  to  be  used  against  a  stranger, 
it  will  be  open  to  him  to  show  that  it  was  obtained  by  fraud  or  collusion. 
"  Fraud,"  says  De  Grey,  C.  J",  "  is  an  extrinsic,  collateral  act,  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice."(3)  And  again,  speaking 
of  a  sentence  in  the  Ecclesiastical  Court,  which  was  the  point  in  discussion, 
"  collusion  being-  a  matter  extrinsic  of  the  cause,  may  be  imputed  by  a 
stranger,  and  tried  by  a  jury,  and  determined  by  the  courts  of  temporal 
jurisdiction." 

But  a,  party  to  a  fraudulent  or  collusive  judgment  will  never  be  permitted 
to  dispute  it,  upon  the  well  known  principle,  that  no  one  shall  be  per- 
mitted to  take  advantage  of  his  own  wrong.  And  it  seems  that  even  an 
innocent  party  to  the  proceeding  in  which  the  judgment  was  obtained, 
cannot  be  allowed  to  impeach  the  judgment,  on  the  ground  of  its 
*48  being  *fraudulent  or  collusive ;  but  he  must  apply  to  the  court  which 
pronounced  the  judgment,  to  vacate  it.  Thus,  where  the  defendant 
proved  her  marriage  with  one  M.,  in  answer  to  which  a  sentence  of  an 

Buckbee,  and  Burt  v.  Sternburgh,  supra.  The  New  York  doctrine,  tben,  may  be  stated 
thus:  tl^t  a  verdict  and  judgment  are  conclusive  upon  any  matter  legitimately  witiiin 
tbe  issue,  and  necessarily  and  directly  found  by  tbe  jury ;  and  that  where  the  record  itself 
does  not  show  that  the  matter  was  necessarily  and  directly  found,  evidence  aliunde,  con- 
sistent with  such  record,  may  be  received  to  prove  the  fact.  If  the  matter  was  not  within 
the  issue,  and  could  not  rightly  have  been  litigated  in  the  former  action,  parol  evidence 
will  not  be  allowed  to  show  that  it  was  passed  upon  ;  and  so,  even  though  the  matter 
might  properly  have  been  controverted  in  the  former  suit,  if  it  be  not  shown  that  the  ver- 
dict and  judgment  necessarily  involved  its  consideration  arid  determination,  it  will  not  be 
concluded.  Lawrence  v.  Hunt,  10  Wend.  Rep.  80.  See  ante,  note  262  :  Royce  v.  Burt,  42, 
Barb.  655,  663. 

In  New  York,  a  fonri'er  recovery  cannot  be  given  in  evidence  under  the  general  issue 
in  an  action  of  trespass ;  e.  g.,  an  action  of  assault  and  battery.  Coles  v.  Carter,  6  Cowen's 
Kep.  691.   So  in  a  special  action  on  the  case  tor  fraud.   Brown  v.  Wilde,  12  John.  Rep.  455. 

(But,  in  actions  of  trover  and  assumpsit,  a  former  verdict  and  judgment  were  held 
admissible  under  the  general  issue.    Miller  v.  Manice,  6  Hill  R.  114.) 

In  Pennsylvania,  a  former  recovery  may  be  given  in  evidence  in  assumpsit,  under  the 
general  issue,  and,  Ht  seems,  is  conclusive.  Kilheffer  v.  'Herr,  17  Serg.  &  Rawle,  385. 
See  Marsh  v.  Pier,  4  Rawle,  273,  287,  288.  Such  is  clearly  the  doctrine  in  the  Supreme 
Court  of  the  United  States  (Young  v.  Black,  7  Cranch,  565,  567) ;  and  in  Vermont  (Squires 
V.  Whipple,  2  Vermont  Rep.  Ill,  115);  not  so,  however,  in  Ohio ;  there  a  former  recovery 
must  be  pleaded,  or  notice  given  of  it  with  the  general  issue,  before  it  can  be  admitted. 
Inman  v.  Jenkins,  3  Hamm.  Rep.  371. 

See  Kent  v.  Kent,  2  Mass.  Rep.  338  ;  Richmond  v.  Hays.  2  Penn.  Rep.  492  ;  (and  Bird  v. 
Randall,  3  Burr.  1345, 1853  ;  1  Chitty's  PI.  472,  473  ;  3  Gould's  PI.  330.) 

Under  the  recent  Code  of  New  York,  the  defendant  is  permitted  to  make  a  general  or 
specific  denial  of  each  allegation  in  the  complaint  (§  149) ;  but  the  defendant  cannot, 
under  a  general  denial,  prove  every  defense  which  was  formerly  admissible  under  the 
general  issue.  Livingston  v.  Finkle,  8  How.  Pr.  R.  486  ;  Fay  v.  Grimsted,  10  Barb.  821  • 
,  Houghton  v.  Townsend,  8  How.  Pr,  441 ;  1  Duer  R.  253  ;  13  Barb.  575.  But  in  pleading  a 
judgment  of  one  of  our  own  courts,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction (§  161),  as  it  Seems  to  be  in  the  case  of  a  foreign  judgment.  Hollister  v.  HolUster 
10  How.  Pr.  539  ;  8  Barb,  603  ;  Vers  v.  Covill,  18  Id.  260. 

As  to  the  admissibility  of  parol  evidence  in  aid  of  the  effect  of  a  record,  see  ante,  note 
262,  and  also  note  368,  as  to  the  difference  between  a  former  judgment  when  pfewJed,  and 
when  used  as  evidence. 

(1)  Vide  supra,  p.  4. 

(2)  See  R.  v.  Knaptoft,  2  B.  &  C.  883  ;  R.  v.  Low,  4  Q.  B.  93 ;  R.  v.  Wye  7  A  &  E  778  • 
Carter  v.  James,  13  M.  &  W.  137 ;  Blackhara's  Case,  1  Salk.  290. 

(3)  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  514. 
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ecclesiastical  court  was  produced,  to  which  sentence  she  -was  a  party,  show- 
ing that  she  was  at  the  time  married  to  another  person,  Willes,  C.  J.,  after 
much  debate,  refused  to  allow  the  defendant  to  proTC  that  the  sentence  had 
been  obtained  by  fraud,  (l) 

Fourthly.  Of  the  rule  as  to  the  verdicts  or  judgments  in  prosecutions, 
considered  with  reference  to  the  parties.  (2) 

*49  *  Conviction  of  principal,  whether  evidence  against  accessory.  A 
record  of  conviction  of  a  principal  in  feloijy  has  been  admitted  in 
some  cases,  not  of  modern  date,  as  evidence  against  the  accessory.  (3)  This 
has  been  supported  on  the  ground  of  convenience,  because  the  witnesses 
against  the  principal  might  be  dead  or  not  to  be  found,  and  on  the  pre- 
sumption that  the  proceedings  must  be  taken  to  be  regular,  and  the  guilt 
of  the  convicted  party  to  be  established.  (4)  But  this  is  not  strictly  in 
f ^ _^ 

(1)  Prudham  v.  Phillips,  2  Ambl.  763,  cited  by  the  Lord  Chancellor  from  a  MS.  note  of 
Sergt.  Parker. 

(2)  Note  272. — "I  think  it  may 'be  fairly  stated,  as  the  result  of  the  law  on  this  sub- 
ject," says  Mr.  Evans  (2  Ev.  Pot.  359),  speaking  with  regard  to  verdicts  in  criminal  cases, 
as  evidence  of  the  same  facts  in  civil  suits,  "that  there  is  no  authority  whatever  in  favor 
of  the  admissibility  of  such  evidence.  The  case  of  Boyle  v.  Boyle  (3  Mod.  164),  which  is 
upon  the  face  of  it  completely  inconsistent  with  itself,  and  which  is  contained  in  a  book  of 
no  reputation,  can  hardly  claim  the  rank  of  an  authority.  It  is  said  that  a  woman  obtained 
a  prohibition  against  a  cause  of  jactitation,  the  man  having  been  convicted  of  having  mar- 
ried her,  having  a  former  wife  living  :  thus,  a  judgment  which  implies  the  invalidity  of  a 
marriage,  is  made  an  affirmance  of  it.  All  the  cases,  in  which  a  party  having  an  interest 
in  the  subject  of  a  criminal  prosecution  has  been  admitted  as  a  witness,  are  in  direct  oppo- 
sition to  the  principle  that  the  verdict  on  such  a  prosecution  can  be  admitted  as  evidence 
in  respect  of  the  civU  right."  On  this  subject  there  seems  to  be  little  or  no  diversity  of 
opinion  among  modern  writers  on  the  law  of  evidence.  See  2  Starkie's  Ev.  217  ;  Norris' 
Peake,  75  et  seq. 

The  following  decision  in  New  York  seems  at  variance  with  the  generally  received  doc- 
trine :  In  Maybee  v.  Avery  (18  John.  Rep.  B'lS),  an  action  of  slander  was  brought  for  say- 
ing that  the  plaintifFwas  a  thief,  and  stole  the  defendant's  hens;  and  it  was  held,  that  a 
record  of  conviction  of  the  plaintiff,  before  a  court  of  special  sessions,  for  stealing  the 
defendant's  hens,  was  admissible  evidence,  under  a  notice  or  plea  of  justification  by 
the  defendant,  of  the  truth  of  the  charge.  The  record  of  conviction,  however,  was  not 
regarded  as  conclusive,  but  only  prima  facie  evidence ;  and  the  party,  it  was  said,  might 
be  allowed  to  disprove  the  fact  of  :his  guilt,  and  show  the  falsity  of  the  testimony  upon 
which  the  conviction  was  founded.  And  it  was  further  held,  that  the  conviction  could 
not  be  received  at  all,  if  the  defendant  in  the  civil  suit  was  a  witness  in  the  criminal  pros- 
ecution. Spencer,  J.,  delivering  the  opinion  of  the  court,  remarks :  "It  is  undoubtedly  a 
rule,  that  to  give  a  verdict  and  judgment  thereon  in  evidence,  it  must  be  upon  the  same 
point  and  between  the  same  parties  ox  privies.  The  reason  why  it  must  be  between  the 
same  parties,  is,  that  otherwise  a  man  would  be  bound  by  a  decision  in  which  he  was  not 
at  liberty  to  cross-examine  witnesses ;  ahd  generally  the  benefit  of  the  rule  is  mutual ; 
and  one  who  is  not  a  party  to  the  cause,  and  would  not  be  bound  by  the  verdict  if  against 
him,  cannot  avail  himself  of  it.  One  of  the  exceptions  to  the  rule  is,  that  where  the  mat- 
ter in  dispute  is  a  question  of  public  right,  in  that  case  all  persons  standing  in  the  same 
situation  as  the  parties  are  affected  by  it.  It  appears  to  me,  that  a  verdict  on  an  indict- 
ment forms  another  exception,  and  upon  the  same  principle.  The  public  is  the  party 
aggrieved,  the  prosecution  is  carried  on  through  their  functionaries,  and  any  iudividual 
may,  when  necessary,  avail  himself  of  the  conviction.  The  plaintiff  cannot  complain  of 
this,  for  he  had  an  opportunity  to  cross-examine  witnesses,  to  adduce  testimony,  and  to 
reverse  the  judgment  if  erroneous.  Maybee  v.  Avery,  supra.  See  Nelson  v.  Evans,  1 
Dev.  Rep.  9  ;  The  People  v.  Buckland,  13  Wend.  Rep.  592,  595. 

In  Connecticut,  verdicts  in  criminal  prosecutions  can  never  be  given  in  evidence  in  civil 
cases,  to  prove  the  facts  upon  which  they  were  rendered,  although  the  same  question 
should  arise.     Swift's  Ev.  20. 

(As  a  general  rule  a  verdict  and  judgment  in  a  criminal  case,  though  admissible  to 
establish  the  fact  of  the  mere  rendition  of  the  j  udgment,  cannot  be  given  in  evidence  in  a 
civil  action  to  establish  the  facts  on  which  it  was  reiidered.  1  Qreenl.  Ev.  §  537  ;  Mead  v.  Bos- 
ton, 3  Cush.  404  ;  Regina  v.  Moreau,  12  Jur.  626  ;  11  Ad.  &  El.  N.  S.,  1028 ;  Clark  v.  Irvin, 
9  Ham.  131  ;  nor  upon  the  trial  of  an  indictment  against  another  person  to  establish  such 
facts.    Commonwealth  v.  Elisha,  3  Gray  460.     See  post,  p.  50.) 

(3)  R.  V.  Smith,  Lea.  Cr.  C.  288  ;  R.  v.  Baldwin,  3  Camp.  265.     See  also  Russ.  &  Ry.  241. 

(4)  Fost.  Disc,  iii,  c.  2,  §  3,  p.  364. 
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accordance  with  the  principle  respecting  the  admissibility  of  verdicts  as  evi- 
dence against  third  persons.  From  the  report  of  the  case  of  The  King  agt. 
Turner,(l)  it  seems  that  a  record  of  conviction  of  a  principal  in  the  crime 
of  stealing,  who  pleads  guilty,  would  not  now  be  received,  as  evidence  of 
the  guilt  of  the  principal  against  the  receivers  of  the  stolen  property,  or  the 
accessory  after  the  fact ;  and  it  is  said  to  be  doubtful,  whether  a  record  of 
the  conviction  of  the  principal  on  his  plea  of  not  guilty  would  be  admissible 
against  the  accessory.  As  proof  of  the /'ac*q/'coww2C««o«,  the  record  would 
be  admissible  and  conclusive ;  but  it  seems  not  to  be  admissible  evidence 
of  the  guilt  of  the  convict,  as  against  another  person  charged  with  being 

connected  with  him  in  the  crime,  the  record  being  in  this  respect  res 
*50       inter  alios  acta.  (2)     It  is  evidence  that  a  certain  person  named  *in 

the  record  was  convicted  by  the  jury,  but  not  evidence  as  against  a 
third  person,  supposed  to  have  been  engaged  with  him  in  a  particular  trans- 
action, as  to  the  ground  on  which  the  conviction  proceeded,-  namely,  that 
the  convict  committed  the  criminal  act  described  in  the  record. 

It  is  to  be  observed,  that  the  evidence  tendered  in  the  case  of  The  King 
agt.  Turner,  was  of  a  confession  made  by  the  principal  before  the  magis- 

(1)  R.  &  Mb.  Cr.  C.  347 ;  S.  C.  1  Lew.  119. 

(3)  Note  37.8.  —  It  is  admissible  and  conclvMve  evidence  against  the  accessory,  of  t?ie  fact 
that  the  principal  felon  has  been  convicted.  The  accessory,  however,  may  deny  that  the 
principal  committed  the  crime,  and  he  may  also  controvert  the  allegation  of  his  being 
accessory  to  its  commission  ;  for,  in  relation  to  those  points,  the  record  is  oviy  prima  facie 
evidence.  The  State  v.  Chittem,  3  Dev.  Rep.  49  ;  The  State  v.  Sims,  2  BaUey,  29  :  (People 
V.  Buckland,  \t  Wend.  592 ;  Studstill  v.  The  State,  7  Geo.  3.) 

Tbjs  leads  us  to  notice  a  distinction  which  our  author  has  not  very  distinctly  pointed 
out,  but  which  enables  the  legal  student  readily  to  reconcile  many  seeming  anomalies  in 
this  branch  of  the  law  of  evidence.  A  verdict  or  judgment  is  offered,  either  to  establish 
the  Tmre  fact  of  its  own  rendition,  and  those  legal  consequences  which  result  from  the  fact, 
or  it  is  offered  with  a  view  to  a  collateral  purpose :  that  is,  to  prove  not  only  the  fact  that 
such  a  verdict  has  been  rendered  or  such  judgment  pronounced,  and  so  let  in  all  the 
necessary  legal  consequences,  but  as  a  medium  ^promng  some  fact  as  found  iy  the  verdict, 
or  upon  whose  supposed  existence  the  judgment  is  based. 

"  For  the  first  of  these  purposes,  that  is,  for  establishing  the  fact  that  such  a  verdict  has 
been  given,  or  such  a  judgment  pronounced,  and  all  the  legal  consequences  of  such  a 
judgment,  the  judgment  itself  is  invariably  not  only  admissible,  as  the  proper  legal  evi- 
dence, but  usually  conclusive  evidence  to  prove  that  fact ;  for  it  must  be  presumed  that 
the  court  has  made  a  faithful  record  of  its  own  proceedings.  And,  in  the  next  place,  the 
mere  fact  that  such  a  judgment  was  given  can  never  be  considered  as  res  inter  alios  acta, 
being  a  thing  done  by  public  authority ;  neither  can  the  legal  consequences  of  such  a 
judgment  be  ever  so  considered;  for  where  the  law  gives  to  a  judgment  a  particular 
operation,  that  operation  is  properly  shown  and  demonstrated  by  means  of  the  judgment, 
which  is  no  more  res  inter  alios  than  the  law  which  gives  it  force.  But  with  reference  to 
any  fact  upon  whose  supposed  existence  the  judgment  is  founded,  the  proceeding  may  or 
may  not  be  res  inter  alios,  according  to  circumstances.  For  instances,  if  B.,  being  indicted, 
be  convicted  of  beating  A.,  the  record  of  the  judgment  would  be  incontrovertible 
evidence  of  the  fact  that  B  had  been  so  convicted  :  it  would  be  conclusively  presumed 
that  the  court  had  kept  a  faithful  record  of  its  own  proceedings.  It  would,  in  like  man- 
ner, be  conclusive  as  to  all  the  legal  consequences  of  such  a  conviction.  For  instance, 
one  of  such  consequences  is,  that  B.  shall  not  be  punished  a  second  time  for  the  same 
offense,  and  coiflequently,  the  record  would  be  conclusive  when  shown  to  the  court,  to 
protect  him  from  a  second  prosecution  for  the  same  offense.  So,  if  B.  had  been  acquit- 
ted, and  had  brought  an  action  against  A.  for  a  malicious  prosecution,  it  would 
have  been  necessary  to  prove  the  fact  of  acquittal ;  and  here  again  the  record  would  have 
been  conclusive  evidence  to  show  that  fact.  But  next  suppose  that  upon  B.'s  conviction, 
A.  brought  an  action  to  recover  damages  for  the  assault,  and  offered  to  prove  the  assault 
by  the  record  of  conviction  ;  he  would  then  be  offering  the  judgment,  not  with  a  view  to 
prove  the  mere  fact  of  conviction,  or  to  establish  any  legal  consequence  to  be  derived  from 
it,  but  for  a  collateral  purpose,  that  is,  to  prove  the  fact  upon  whose  supposed  existence 
the  judgment  was  founded.  With  respect  to  such  facts  —  that  is,  the  facts  upon  which  a 
judgment  professes  to  be  founded,  the  judgment  may  or  may  not  be  evidence,  according 
to  circumstances,  considering  the  nature  of  the  facts  themselves,  and  the  parties."  2 
Starkie's  Ev.  183,  184 ;  Stephens  v.  Jack,  3  Yerg.  Eep.  408.  (See  The  Commonwealth  v. 
Pike,  3  Gush.  181 ;  and  the  next  American  note.) 
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trate,  the  principal  having  also  pleaded  guilty  at  the  trial,  but  not  having 
received  sentence.(l) 

*  In  a  later  case,(2)  Patteson,  J.,  said :  "  On  an  indictment  for  receiving 
goods  feloniously  taken,  the  felony  must  he  proved;  and  neither  a  judg- 
ment against  the  felon  nor  his  admission,  would  be  evidence  against  the 
receiver." 

Verdicts  in  criminal  cases,  hoio  far  evidence  in  civil  suits.  From  the 
rule,  that  verdicts  and  judgments  are  only  evidence  between  the  same 
parties,  it  follows,  as  a  consequence,  that  a  conviction  in  a  crim,inal  pro- 
ceeding cannot  be  admissible  in  a  civil  action.  Where  the  conviction  has 
actually  proceeded  on  the  evidence  of  the  party  seeking  to  make  use  of  it, 
the  receiving  of  the  conviction  would  be  allowing  a  party  to  the  suit  to 
give  evidence  for  himself  (3)  According  to  some  authorities,  the  evidence 
of  convictions  is  rejected  in  civil  suits,  on  the  ground  of  the  possibility 
that  the  conviction  might  have  proceeded  partly  on  the  evidence  of  the 
party  seeking  to  use  it.  But  it  seems  now  settled  that  the  evidence 
*51  is  *inadmissible,  upon  the  more  general  ground  of  want  of  mutuality 
in  the  parties.  (4) 

In  case  of  Hillyard  agt.  Grantham,(5)  which  was  an  issue  directed  by  the 
Court  of  Chancery  upon  a  question  of  legitimacy,  a  sentence  against  the  sup- 
posed father  and  mother,  upon  a  proceeding  against  them  in  the  Consistory 
Court  of  Lincoln  for  living  together  in  fornication,  was  offered  in  evidence 
to  prove  that  they  were  not  married  ;  but  the  whole  Court  of  King's  Bench 
were  of  opinion,  on  a  trial  at  bar,  that  the  sentence  could  not  be  given  in 
evidence,  "  because,  first,  it  was  a  criminal  matter,  and  could  not  be  given 
in  evidence  in  a  civil  cause ;  next,  because  it  was  res  inter  alios  acta,  and 
could  not  affect  the  issue."  The  court  also  held,  that  if  it  had  been  a  sen- 
tence on  the  point  of  marriage,  in  a  question  on  the  lawfulness  of  the 
marriage,  it  might  have  been  given  in  evidence,  being  the  sentence  of  a 
court  having  peculiar  jurisdiction. 

In  the  case  of  Gibson  agt.  M'Carthy,(6)  on  an  issue  to  try  the  genuine- 
ness of  some  promissory  notes,  depositiofis  of  a  deceased  witness  having 
been  read  on  the  part  of  the  plaintiff  (in  which  depositions  the  witness 
swore  that  the  defendant  had  acknowledged  the  notes  in  question  and  also 
another  note),  it  was  proposed,  on  the  part  of  the  defendant,  to  show  by  a 
record  of  conviction  that  the  plaintiff  had  since  been  convicted  of  forgmg 
this  other  note  mentioned  by  the  deponent ;  for  such  evidence,  it  was  said, 
would  go  to  the  credit  of  the  deponent's  evidence,  as  to  the  acknowledg- 
ment of  the  notes  in  question ;  and,  secondly,  because  there  is  at  all  times  a 
liberty  given  to  examine  into  the  plaintiff's  character.  But  this  evidence 
was  opposed  on  the  part  of  the  plaintiff,  and  rejected  on  the  ground  that  no 
record  of  a  criminal  action  can  be  given  in  evidence  in  a  civil  suit. 

(1)  It  appears  that  Patteson,  J.,  overruled  the  objection  a*  the  trial,  and  received  the 
evidence ;  and  feeling  no  doubt  at  the  time  upon  the  point,  declined  to  reserve  it  for. 
the  opinion  of  the  judges,  and  passed  sentence  upon  the  prisoner;  but  afterwards, 
upon  the  authority  of  R.  v.  Eeilly  (1  Lea.  Cr.  C.  454),  and  a  case  furnished  by  Mr.  Starkie, 
his  Lordship  did  reserve  the  point ;  and  the  judges  decided  tljat  the  evidence  ought  not 
to  have  been  received,  and  the  prisoner  was  pardoned.  See  1  Lew.  131-.  See,  also, 
Batcliffe's  Case  (Id.),  where  a  woman  was  tried  as  accessory  before  the  fact  to  the  murder 
of  her  husband,  the  principal  having  been  tried  and  executed ;  and  Park,  J.,  ordered  the 
proceedings  to  be  conducted  in  the  same  manner  as  if  the  principal  were  then  on  his  trial. 

(2)  Keable  v.  Payne,  8  A.  &  E.  555,  560. 

(3)  Smith  v.  Kummens,  1  Camp.  9 ;  Hathaway  v.  Barrow,  Id.  151. 

(4)  See  judgment  of  Parke,  B.,  in  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C,  M.  & 
E.  189.  And  see,  also,  by  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  30  How.  St. 
Tr.  538. 

(5)  Cit.  by  Lord  Hardwicke,  C,  in  Brownsword  v.  Edwards,  3  Vea.  sen.  246 ;  and  in 
Gibson  v.  M'Carthy,  Ca.  temp.  Hard.  311. 

(6)  Ut  mipra. 
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Coroner's  inquest  offered  as  evidence  of  lunacy.  Upon  an  issue  to 
try  the  question  of  devise  or  no  devise,(l)  a  coroner's  inquest,  finding 
the  deceased  a  lunatic,  was  offered  in  evidence  against  the  plainti^ 
who  claimed  as  executrix,  for  the  purpose  of  showing  that  the  deceased 
was  incompetent  to  make  a  will  ;  this  evidence  was  objected  to  on 
the  part  of  the  plaintiff,  and  the  court  were  equally  divided  in  opinion. 
Parker,  C.  J.,  was  of  opinion  that  the  inquest  ought  to  be  admitted, 
"because  it  was  for  the  plaintiff's  advantage,  as  the  personal  estate  would 
be  saved  by  the  finding  of  lunacy ;"  and  he  added  that  an  inquest  post 

mortem  had  been  allowed  to  be  given  in  evidence.  Powys,  J.,  agreed 
*62  .     with  the  *chief  justice.     Eyre,  J.,  said:  "  This  is  a  criminal  matter, 

and  ought  not  to  be  given  in  evidence  in  a  civil  proceeding.  A  ver- 
dict on  an  indictment  for  battery  cannot  be  read  in  an  action  for  the  same 
battery.  An  inquest  post  mortem  is  in  the  nature  of  a  civil  proceeding ;  but 
this  is  criminal,  for  it  nyght  induce  a  forfeiture  of  the  goods  if  he  had  been 
found /eto  de  se."  Pratt,  J.,  said :  "  If  a  verdict  be  given  in  evidence,  it  must 
be  between  the  same  parties,  and,  therefore,  an  indictment  at  the  suit  of  the 
king  cannot  be  read  in  an  action  at  the  suit  of  the  party."(2) 

(1)  Jones  V.  White,  Str.  68. 

(2)  Ab  to  inquiBitiops  in  lunacy,  Bee  pest,  Sect.  8. 

Note  S74. — Tlie  cases  instanced  in  tke  text  properly  range  themselves  within  the  prin- 
ciple spoken  of  in  the  next  preceding  note,  viz :  that  a  j  udgment  is  always  admissible 
with  a  view  to  the  proof  of  the  judgment  itself  as  a  fact,  and  its  legai  consequences.  This 
will  be  found  illustrated  by  many  of  the  authorities  cited  ante,  note  353,  and  others  of 
familiar  recurrence  in  the  books.  '  Thus,  a  verdict  against  the  sheriff  for  the  default  of  Ms 
deputy,  is  evidence  in  an  action  by  tihe  sheriff  against  the  deputy.  Tyler  v.  Ulmer,  12 
Maes.  Eep.  196,  said  per  Parker,  C.  J.  It  would  doubtless  be  evidence  as  to  the  amount 
of  damages ;  and  probably,  if  the  deputy  defend  the  first  suit,  or  have. notice  of  it,  the 
verdict  would  be  evidence  of  the  default.  Accordingly,  in  Kip  v.  Brigham  (6  John.  Rep. 
158  ;  7  Id.  168),  where  the  sheriff  who  was  sued  for  an  escape  of  a  prisoner,  to  whom  the 
jail  liberties  had  been  granted,  gave  notice  of  the  suit  to  the  prisoner's  sureties,  and  they 
in  conjunction  with  the  sheriff  defended  it,  and  judgment  passed  against  the  sheriff;  this 
judgment  was  held,  in  an  action  by  the  sheriff  against'  the  sureties  on  their  bond,  to  be 
conclusive  evidence  of  the  escape.  Sge  Carmach  v.  Commonwealth,  State  v.  Colerick, 
and  other  cases  cited  ante,  note  253. 

So  a  verdict  in  an  action  for  a  negligent  escape  against  an  officer,  will  be  conclusive  of 
the  amount  of  damages  to  be  recovered  by  Mm  in  an  action  against  the  debtor.  Griffin 
V.  Brown,  2  Pick.  Rep.  304.  And  in  a  suit  by  a  sheriff  against  the  county,  for  damages 
sustained  in  consequence  of  no  jail  being  provided,  the  record  of  a  suit  by  the  party 
injured  against  the  sheriff  for  an  escape,  is  admissible  to  ascertain  tlie  damages.  Com- 
missioners of  Brown  County  v.  Butt,  2  Hamm.  Rep.  348. 

A  record  inter  alios  is  frequently  evidence,  as  stated  in  the  text,  by  way  of  inducement 
to  the  action  or  prosecution.  A  trite  instance  is  the  case  of  an  Indictment  for  perjury, 
where,  if  the  perjury  was  committed  on  the  trial  of  a  cause,  the  record  of  the  trial  must 
be  produced,  to  f  how  that  such  trial  was  had.  4  Starkie's  Ev.  1136;  2  Id.  190.  In  an 
action  against  the  sheriff  for  negligence  in  the  service  of  an  execution,  the  creditor's 
judgment  is  of  course  admissible.  Adams  v.  Balch,  5  Greenl.  Rep.  188.  So  in  an  action 
for  an  escape  on  execution,  or  a  false  return.    4  Starkie's  Ev.  1344. 

And  in  an  action  for  a  m&lioious  prosecution,  an  indictment  against  the  plaintiff  is  evi- 
dence to  show  the  act  done  by  the  defendant  in  the  prosecution  of  his  malicious  intention, 
as  well  as  to  show  the  plaintiff's  acquittal.    2  Starkie's  Bv.  190. 

So  a  verdict,  &c.,  in  a  former  cause  inter  alios,  is  frequently  admitted  for  the  purpose  of 
introducing  evidence  to  skovr  that  a  witness  testified  differently  there  from  what  he  now 
does.  Clarges  v.  Sherwin',  12  Mod.  Rep.  343  ;  Bull.  N.  P.  16,  233,  239  ;  2  Starkie's  Ev. 
189.  So,  to  prove  that  he  testified  alike  on  both  trials,  after  Ms  credit  had  been  assaUed. 
Foster  v.  Shaw,  7  Serg.  &  Rawle,  156  ;  Moore  v.  Smith,  14  Id.  388. 

And  a  judgment  rendered  by  a  person  having --competent  authority,  is  admissible  to 
protect  him  against  actions  for  anything  judicially  done  within  the  scope  of  that  author- 
ity. The  judgment  in  such  cases  is  not  received  to  prove  the  truth  of  the  facts  upon 
which  it  is  founded ;  for  with  a  view  to  the  defense  mentioned,  the  truth  of  those  facts  is 
not  material ;  but  in  order  to  prove  the  fact  of  a  judgment  pronounced  by  competent 
authority,  and  so  to  establish  the  immunity  of  the  judge,  which  is  a  legal  consequence  of 
the  judgment.    2  Starkie's  Ev.  188.    See  post,  "Action  against  Justices  of  the  Peace  " 

Vol.  III. 
"53      *So  where  a  sheriff  is  sued  for  trespassing,  and  he  justifies  under  an  execution. 
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the  judgment  upon  wWcli  tlie  execution  issued,  though  inter  alias  is  admitted.  Starkie-s 
Ev.  189. 

•  The  same  .doctrine  prevails  with  regard  to  a  judgment  or  decree  which  is  of  the  muni- 
ments of  a  party's  estate ;  as  where  it  is  necessary  to  establish  the  validity  of  a  deed 
made  under  the. authority  of  a  decree  in  chancery;  there  the  decree  may  be  given  in  evi- 
dence by  or  against  a  stranger.  Barr  v.  Gratz,  4  Wheat.  Bep.  313.  So  also  in  ejectment, 
where  a- title  is  derived  from  a  sheriff's  gale  under  execution,  the  judgment  upon  which 
the  execution  issued  is  admissible.  Witmer  v.  Schlatter,  2  Eawle,  359  366,  per  Huston, 
J. ;  Barney  v.  Patterson's  Lessee,  6  Harr.  &  Johns.  183 ;  Lovell  v.  Arnold,  3  Munf.  Rep. 
167 ;  Jackson  v.  Wood,  3  Wend.  Rep.  37,  34.  In  these  and  similar  cases,  the  judgment 
comes  in  as  a  fact — a  link  in  the  chain  of  titles— upon  the  same  ground  with  a  convey- 
ance (Fowler  v.  Savage,  3  Conn.  Rep.  90,.  96,  per  Chapman,  J.);  but  it  is  not  receivable  to 
prove  the  facts  upon  whose  supposed  existence  it  was  rendered,  nor  indeed  anything  be- 
yond its  own  existence  and  the  legal  consequences  resulting  from  it.  See  tlie  next  preceding 
note ;  also  Lovell  v.  Arnold,  3  Munf.  Rep.  167 ;  HoUingsworth  v.  Barbour,  4  Pet.  Kep.  466. 

And  where  the  necovery  of  a  j  udgment  operates  to  change  or  create  a  title,  the  same 
doctrine  prevails.  On  this  principle  the  decisions  of  courts  of  admiralty  are  admitted,  as 
th&y  transfer  property.  Fowler  v.  Savage,. 3,  Conn.  Rep.  90,  96,  per  Chapman,  J.  See  post 
of  the  text ;  Davis  v.  Nest,  6  Carr.  &  Payne,  167.  So  in  Pennsylvania,  by  recovering  a 
judgment  in  trespass  for  carrying  away  goods,  the  plaintiff's  property  in  them  becomes 
divested ;  and  consequently  such  judgment  is  admissible  in  favor  of  a  stranger,  who  is 
subsequently  sued  in  assumpsit  by  the  same  plaintiff  for  the  proceeds  or  price  of  the 
goods.  Floyd  v.  Brown,  1  Rawle's  Rep.  131.  See  Marsh  v.  Pier,  4  Id.  373,^  385 ;  4  Stark. 
Ev.  138:,  and  notes  a  b. 

And  where  a  party  may  sue  several  joint  trespassers  in  saparate  suits,  but  is  entitled 
to  but  one  satisfaction  ;  if  he  sues  A.  and  levies  his  money  by  execution,  and  aftetwards 
sues  B.,.the  latter  may  give  in  evidence  the  first  judgment,  though  no  party  to  it,  to  prove, 
the  plaintiff  satisfied.  Witmer  v.  Schlatter,  3  Rawle,  359,  366,  per  Huston,,  J.  See  Oster- 
hbut  V.  Roberts,  8  Cow.  Rep.  43  ;  Curtis  v.  Gtroat,  6  John.  Rep.  168 ;  Livingston  v.  Bishop, 
1  Id.  390 ;  Wright  v.  Lathrop,  3  Hamm;  Rep.  33,  53 ;  Wilkes  v.  Ja,cksop,  3  Hen.  &  Munf. 
355 ;  Ammonet  r.  Harris,  1  Id.  488  ;  White  v.  Philbrick,  5  Greenl.  Rep.  147 ;  6  How.  Pr. 
161.  Where  the  action  is  brought  to  recover  only  for  an  injury  to  a  chattel,  the  title  is 
not  changed.   Thurst  v.  West,  31  N.  T.  310. 

So  where  judgment  has  been  obtained  against  A,  one  of  the  makers  of  a  note,  and  such 
judgment  satisfied,  and  afterwards  B.,  a  consigner  of  the  same  note,  is  sued  on  it ;  B.  may 
use  the  former  judgment  against  A.,  upon  the  same  ground  that  he  could  prove  payment 
in  any  other  way  by  A.  Farw«41  v.  Hilliard,  3  N.  H.  Rep.  318 ;  Gilmore  v.  Carr,  3  Mass. 
Eep.  171.  If  the  note  he  joint,  and  not  joint  and  several,  and  there  has  been  a  recovery 
against  one.  such  recovery  may  be  used  by  both,  if  they  are  sued ;  for  the  liability  of  the 
one  sued  first  is  merged  in  the  judgment ;  the  note,  as  it  respects  him,  is,  extinguished, 
and  there  is  no  longer  any  joint  liability  upon  it.    Ward  v.  Johnson,  13  Mass.  Rep.  148. 

In  case  a  party  has  his  election  to  sue  either  of  two  persons,  but  not  both ;  after  judg- 
ment against  one,  the  other,  if  he  be  sued,  may  give  the  record  in  evidence  to  show  the 
election.  Witmer  v.  Schlatter,  3  Rawle's  Rep.  359,  366,  per  Huston,  J.  This  principle 
prevails  where  the  sheriff  is  sued  for  the  act  of  his  deputy,  and  there  has  been  a  judg- 
ment, though  unsatisfied,  against  the  deputy  for  the  same  act ;  in  such  a  case  there  is  no 
joint  and  several  liability,  and  the  plaintiff  having  recovered  against  the  deputy,  has 
made  his  election,  and  his  right  to  sue  the  sheriff  is  gone.  Campbell  v.  Phelps,  1  Pick. 
Rep.  63.  See  Draper  v.  Arnold,  13  Mass.  Rep.  449.  So  where  a  new  sheriff  receives  a 
prisoner  from  his  predecessor,  he  is  answerable  for  his  escape,  though  a  voluntary  escape 
may  have  occurred  in  the  time  of  his  predecessor ;  bui  the  plaintiff  has  his  election  to. 
consider  the  prisoner  in  execution,  and  go  charge  the  new  sheriff  for  the  last  escape,  or  as 
out  of  execution,  and  charge  the  old  sheriff;  and  if  he  makes  that  election  by  suing  the 
old  sheriff  to  judgment,  such  judgment  may  be  used  by  the  new  sheriff  as  a  bar  to  a  sub- 
sequent suit  against  him.  Rawson  v.  Turner,  4  John.  Kep.  469.  See  White  v.  Philbrick, 
5  Greenl.  Rep.  147 ;  Regan  v.  Kennedy,  1  Overt.  Tenn.  Rep.  91. 

A  judgment  inter  alios  is  also  sometimes  admitted  to  prove  that  a  particular  person  has 
not  abandoned  his  title,  or  suffered  it  to  be  barred  by  the  Statute  of  Limitations :  as  in 
ejectment,  after  the  defendant  has  given  evidence  of  a  valid  subsisting  title  in  a  third  per- 
son, and  it  is  claimed  that  such  title  is  barred  by  the  Statute  of  Limitations,  or  has  been 
abandoned.    Witmer  v.  Schlatter,  3  Rawle's  Rep.  359,  366,  per  Huston,  J. 

So  where  a  person  has  a  right  to  revoke  a  deed  of  property,  a  j  udgment  in  a  suit  brought 
by  him  may  be  evidence,  inter  alios,  as  an  expression  of  his  intention  to  revoke.  Dismukea 
V.  Musgrove,  8  Mart.  Lou.  Rep.  (N.  S.)  375. 

In  an  action  for  rent  against  the  defendant,  who  claimed  as  assignee  of  F.,  who,  as 
alleged,  was  the  assignee  of  one  W.,  of  a  lease  given  by  the  plaintiff;  the  plaintiff  on  the 
trial,  offered  to  prove  a  judgment  recovered  by  him  against  F.,for  rent,  as  assignee ;  this 
was  objected  to  by  the  defendant,  but  held  admissible,  in  the  same  way  that  an  act  or 
declaration  of  one  under  whom  the  defendant  entered  would  be.  Adams  v.  Smith,  2  N. 
H.  Eep.  387. 
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*54  *Where,  however,  a  person  indicted  for  an  assault  pleads  guilty  to 
the  charge,  it  may  be  thought  that  the  evidence,  being  in  the  nature  of 
an  admission  by  the  party  himself  against  whom  it  is  used,  stands  upon  a  dif- 
ferent ground  from  a  conviction  upon  the  evidence  of  others.  According 
to  some  old  authorities,  the  record  in  such  a  case  has  been  considered  con- 
clusive in  an  action  for  damages  for  the  same  assault  ;(1)  it  seems,  at  least, 
to  be  admissible.  (2) 

*55  *  Conviction  on  matter  of  public  interest.  There  is  one  exception  to 
this  rule  as  to  the  non-admissibility  of  a  conviction  as  evidence  for 
or  against  strangers ;  and  that  is  in  cases  where  the  conviction  is  upon  a 
matter  of  public  or  general  interest,  in  which  case  it  will  be  admissible 
upon  the  same  principle  as  verdicts  and  decrees  in  suits  relating  to  similar 
matters.  (3) 

Thus  a  record  of  conviction  upon  an  indictment  against  a  parish  for  non- 
repair of  a  road,  has  been  held  to  be  conclusive  evidence  of  the  non-liability 

Whately  v.  Menhein,  cited  in  the  text,  seems  to  have  been  decided  without  attending 
to  the  rule,  that  no  one  can  use  a  verdict  as  evidence  for  him,  who  would  not  have  been 
prejudiced  by  it  had  it  been  the  other  way.  Accordingly,  it  has  been  generally  disapproved 
of  by  writers  on  the  law  of  evidence.  See  2  Starkie's  Bv.  195,  196,  note  1 ;  Norris'  Peake, 
74,  and  note ;  also  ante,  of  the  text,  and  note  252,  and  the  cases  there  cited.  This  case, 
moreover,  has  been  repudiated  in  Maine  upon  the  same  ground.  Burgess  v.  Lane,  3 
Greenl.  Rep.  165. 

It  seems  that  a  special  verdict  and  judgment  finding  a  partnership  is  not  admissible 
inter  alios,  like  special  verdicts  finding  a  pedigree,  custom,  &c.    Burgess  v.  Lane,  supra. 

(1)  Lamb.  Just.  bk.  2,  ch.  9,  p.  427,  citing  9  H.  VI,  60,  and  11  H.  IV,  65. 

Note  275. — An  express  confession,  it  is  said,  "  carries  with  it  so  strong  a  presumption  of 
guilt,  that  an  entry  on  record,  quod  cognovit  indictamentum,  &c.,  in  an  indictment  of  tres- 
press,  estops  the  defendant  to  plead  '  not  guilty '  to  an  action  brought  afterwards  against 
him  for  the  same  matter."  Hawk.  P.  C.  31,  b.  2,  §  2  (8th  ed.)  But  an  implied  confession, 
which  is,  "  where  a  defendant,  in  a  case  not  capital,  doth  not  directly  own  himself  guilty, 
but  in  a  manner  admits  it,  by  yielding  to  the  king's  mer(!5r,  and  desiring  to  submit  to  a 
small  fine,"  is  conceded  to  be  difierent.  In  that  case,  if  the  court  think  fit  to  accept  of 
such  submission,  and  make  an  entry  that  the  defendant  posuU  se  in  gratiwm,  regis,  without 
putting  him  to  a  direct  confession  or  plea  (which  in  such  cases  seems  to  be  left  to  discre- 
tion), the  defendant  will  not  be  estopped  to  plead  not  guilty  to  an  action  for  the  same  fact, 
as  he  shall  be  where  the  entry  is  quod  cognovit  indictamentum.  Id.  §  3.  And  see  S.  P., 
Commonwealth  v.  Horton,  9  Pick.  Rep.  206.  Whether  a  record  of  conviction  in  a  criminal 
case,  upon  either  a  direct  or  implied  confession,  can  ever  operate  so  as  to  estop  the  defendant 
from  pleading  not  guilty  in  a  civil  case,  quere. 

In  Roscoe  on  Evidence  (p.  102),  it  is  said  to  have  been  ruled,  by  the  then  present  lord 
chief  justice  (Abbot,  we  presume),  at  Nisi  Prius,  that  the  record  of  conviction  upon  a  plea 
of  guilt,  in  an  indictment  for  an  assault,  is  not  evidence  in  an  action  for  damages  for  the 
same  assault ;  and  for  this  position  the  author  cites  the  text.  But  all  we  understand  Mr. 
Phillipps  to  say,  at  the  page  referred  to,  is,  that  the  lord  chief  justice  has  ruled  that  the 
record  is  not  conclusive  evidence.  Mr.  Starkie  also  lays  down  the  law  to  be,  that  the  record 
of  conviction,  under  such  circumstances,  would  be  evidence  like  any  other  admission.  3 
Starkie's  Ev.  218,  note  e.    See  Bradley  v.  Bradley,  3  Fairf.  Rep.  367.     See  ante,  p.  48,  50. 

(3)  This  point  was  so  ruled  by  Wood,  B.,  in  an  action  for  assault  and  battery,  tried  at 
Leicester,  Lent  Ass.  1818.  It  was  an  undefended  cause ;  but  Wood,  B.,  suggested  the 
objection,  and  after  consideration  admitted  the  record  in  evidence. 

Note  276.— S.  P.,  Stephens  v.  Jack,  3  Yerg.  Rep.  408,  404 ;  Kazer  v.  The  State,  5  Hamm. 
Rep.  280.     See  also  ante,  of  the  text,  and  Ward  v.  Green,  11  Conn.  Rep.  455. 

The  principle  upon  which  this  doctrine  rests,  is  the  one  stated  ante,  note  273,  viz :  that 
a  judgment,  though  inter  alia,  is  always  evidence  to  prove  itself,  as  a  fact,  and  the  legal 
consequences  resulting  from  it.  See  also  note  274.  Upon  the  same  principle,  if  B.  has 
been  acquitted  upon  an  indictment,  and  brings  an  action  against  A.  for  a  malicious  prose- 
cution, the  record  in  the  criminal  suit  will  be  conclusive  as  to  the  fact  f>f  such  acquittal. 
And  it  has  been  held,  in  Massachusetts,  that  if  the  defendant  in  the  criminal  suit  was 
convicted,  the  record  of  conviction  would  be  conclusive  evidence  of  probable  cause,  in  an 
action  for  malicious  prosecution.  Whitney  v.  Peckham,  15  Mass.  Rep.  243.  See  this  case 
and  others  in  connection  with  it,  cited  ante.  So  in  England.  Mellor  v.  Badelev  6  G  & 
P.  374. 

(3)  See  Reed  v.  Jackson,  1  Bast,  356 ;  Ante,  Vol.  I.,  Chap.  7,  Sect.  4,  Of  Hearsay  in 
Matters  of  public  or  general  Interest. 
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of  another  parish  on  the  trial  of  an  indictment  for  not  repairing  the  same 
road.(l) 

But  if  a  parish  consists  of  several  districts,  which  have  immemorially 
repaired  the  respective  highways  within  them,  and  if  the  districts  in  which 
the  road  indicted  is  not  situate,  can  show  that  they  had  no  notice  of  the  former 
indictment,  the  defense  having  been  made  and  conducted  entirely  by  the 
district  within  which  the  road  lies — the  court  will  consider  the  indictment 
as  being  substantially  against  that  district,  and  give  the  other  districts 
leave  to  plead  the  prescription  to  a  subsequent  indictment  for  not  repairing 
the  highways  in  the  parish.  (2) 

Acquittal  on  matter  of  public  interest.  An  acquittal  upon  an  indictment 
relating  to  a  public  matter  is  not  receivable  in  evidence  upon  a  subsequent 
indictment,  even  where  the  same  right  or  liability  is  in  question.  Thus  it 
has  been  said,  that  a  verdict  of  not  guilty,  on  an  indictment  against  a 
parish  for  not  repairing  a  road,  would  not  be  evidence  for  the  parish  on 
a  second  indictment: (3)  for  the  acquittal  might  have  proceeded  on  some 
other  ground  than  the  non-liability  to  repair,  as,  for  example,  on  the  ground 
that  the  road  was  not  out  of  repair.  It  is  said  by  Buller,  J., (4)  that  though 
a  conviction  in  a  court  of  criminal  jurisdiction,  is  ccwc?i«iwe  evidence 
*56  of  the  fact^  if  it  come  *collaterally  in  controversy  in  a  court  of  civil 
jurisdiction;  yet  an  acquittal  Aoe,^  not  prove  the  reverse,  because  it 
does  not  ascertain  facts. 

Autrefois  acquit.  The  rule  established  in  regard  to  the  plea  of  autrefois 
acquit  is,  that  an  acquittal  on  a  former  indictment  is  not  a  bar  to  a  second 
indictment,  if  the  first  was  such  that  the  prisoner  could  not  have  been 
legally  convicted  upon  it,  on  proof  of  the  charge  laid  in  the  second  indict- 
ment. Thus,  an  acquittal  upon  an  indictment  for  a  burglary,  by  breaking 
and  entering  a  house  and  stealing  goods,  is  not  a  bar  to  an  indictment  for 
a  burglary,  by  breaking  and  entering  a  house  (though  it  be  the  same  dwell- 
ing-house and  on  the  same  night),  with  intent  to  steal  ;(5)for  proof  of  the 
bare  intent  to  steal  would  not  have  been  sufficient  to  establish  the  charge  of 
an  actual  stealing;  he  has  not  been  acquitted,  therefore,  of  the  intent  to 
steal,  though  he  has  been  acquitted  of  the  stealing ;  in  otlier  words,  he  has 
not  been  acquitted  of  the  charge  laid  in  the  second  indictment. 

In  like  manner,  upon  an  indictment  for  a  felony,  if  the  evidence  does  not 
show  that  the  felony  has  been  actually  perpetrated,  the  party  accused  can- 
not, as  the  law  stands  at  present,  be  convicted  of  the  misdemeanor  of 
attempting  to  commit  the  felony,  aiid  consequently  the  acquittal  of  the 
felony  is  no  bar  1^^^  subsequent  prosecution  for  the  misdemeanor;  as  like- 

(1)  R.  V.  St.  Pancras,  Peake  N.  P.  C.  219.  As  to  the  admissibility  of  orders  by  the  com- 
missioners for  the  repair  of  sea-walls,  see  R.  v.  Leigh,  10  A.  &  E.  398. 

Note  377.— See  England  v.  Bourke,  3  Esp.  N.  P.  Rep.  80.  The  position  of  Mr.  Justice 
Buller  (B.  N.  P.  245),  seems  not  to  have  been  generally  sanctioned.  See  Gelston  v.  Hoyt, 
3  Wheat.  Rep.  317  ;  The  People  v.  Bucklaud,  13  Wendell's  Rep,  596. 

(2)  R.  V.  Townsend,  1  Doug.  431.  See  R.  v.  Eardislaud,  2  Camp.  494;  R.  v.  Lancashire 
(Justices),  13  East,  368  ;  2  Wms.  Saund.  159. 

(3)  By  Lord  Kenyon,  C.  J.,  in  R.  v.  St.  Pancras,  Peake  N.  P.  C.  220. 

(4)  B.  N.  P.  345.     And  see  Gilb.  Ev.  32.      . 

(5)  R.  V.  Vandercombe,  2  Lea,  Cr.  C.  708 ;  S.  C,  2  East  P.  C.  519,  overruling  R.  v.  Tur- 
ner, Kel.  30  ;  and  R.  v.  Jones,  Kel.  52.    And  see  1  Russ.,  Cr.  &  M.,  by  Greaves,  829,  et  seq. 

The  intent  sometimes  converts  the  act  of  a  party,  having  property  in  his  charge  or  cus- 
tody and  concealing  the  same,  into  the  crime  of  theft ;  as  where  property  is  left  in  the 
store  of  another  by  mistake,  and  the  latter  conceals  it.  People  v.  M'Garren,  17  Wend.  Rep. 
460 ;  People  v.  Call,  1  Denio,  120.  * 

No  person  shall  be  subject  for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life  or 
limb.  Upon  this  fundamental  principle  pleas  of  autrefois  acquit  and  autrefois  convict  are 
allowed  in  all  criminal  cases.  tJ.  S.  Const.,  art.  5 ;  3  Greenl.  Bv.  §  35  ;  People  v.  Goodwin, 
18  John.  87 ;  Commonwealth  v.  Roby,  12  Pick.  496  ;  Commonwealth  v.  Loud,  3  Met.  328.' 
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wise  an  acquittal  for  the  misdemeanor  is  no  bar  to  a  subsequent  prosecution 
for  a  felony.  (1) 

When  minor  offense  included  in  charge.  But  where  the  facts  proved 
may  sustain  one  or  two  diiferent  charges,  according  to  the  animus  or  inten- 
tion of  the  party,  in  doing  the  act  which  constitutes  the  offense ;  or  where 
the  offense  charged  is  of  a  compound  character,  including  a  minor  offense ; 
in  these  cases  an  acquittrl  of  the  one  offense  may  be  pleaded  in  bar  to  a 
second  indictment  for  the  other  offense,  founded  upon  the  same  facts.  Thus, 
upon  an  indictment  for  murder,  the  prisoner  may  be  acquitted  of  the  mur- 
der and  convicted  of  manslaughter ;  for  the  gist  of  the  offense  is  the  same 
in  both  cases,  namely,  an  unlawful  killing ;  and  it  is  the  existence  or  absence 
of  malice  which  makes  the  difference  between  the  two  crimes.  (2)  Con- 
*5V  sequently,  if  a  party  is  altogether  *acquitted  upon  an  indictment  for 
murder,  he  cannot  afterwards  be  tried  for  manslaughter,  arising  from 
the  same  facts ;  so  likewise,  an  acquittal  for  manslaughter  is  a  bar  to  an 
■  indictment  for  murder,  the  facts  being  the  same,  as  the  offense  only  differs 
in  degree. (3)  Again;  an  acquittal  for  a  burglary,  laid  as  a  breaking  and 
entering  and  stealing,  will  be  a  bar  to  a  subsequent  indictment  for  the  lar- 
ceny only,  as  the  accused  might  have  been  convicted  of  the  larceny  alone 
on  the  former  trial ;  but  if  the  burglary  were  laid  as  a'  breaking  and  enter- 
ing with  intent  to  steals  the  accused  could  not  have  been  convicted  upon  that 
indictment  of  a  stealing  merely,  and  therefore  an  acquittal  upon  that  indict- 
ment would  be  no  bar  to  a  subsequent  indictment  for  a  larceny.  (4^ 

An  acquittal  on  an  indictment  for  having  been  present,  aiding  and 
abetting  in  a  felony,  is  no  bar  to  an  indictment  charging  the  party  as 
accessory  before  the  fact; (5)  because  the  offenses  described  in  the  two 
indiotitients  are  distinct  in  their  nature ;  and  although  the  prisoner  may  not 
be  guilty  as  principal,  it  does  not  follow  that  he  is  not  guilty  as  accessory. 

By  the  stat.  7  &  8  Geo.  IV,  c.  5^,  §  53,  it  is  provided,  that  if  on  the  trial 
of  an  indictment  for  obtaining  goods,  &c.,  by  false  pretenses,  which  is  only 
a  misdemeanor,  it  shall  be  proved  that  the  defendant  obtained  the  property 
in  such  a  manner  as  to  amount  to  a  larceny,  he  shall  not  be,  by  reason 
thereof,  entitled  to  be  acquitted  of  the  misdemeanor. 

Acquittal  for  larceny  no  bar  to  indictment  for  obtaining.  This  being  so, 
it  should  seem  that  an  acquittal  for  the  misdemeanor  would  be  pleadable  in 
bar  upon  an  indictment  charging  the  same  facts  as  a  larceny,  as  the 
defendant  might  have  been  convicted  upon  the  former  indictment ;  but  it 
seems  that  an  acquittal  for  the  larceny  cannot  be  pleaded  in  bar  to  an 
indictment  for  the  same  offense,  charging  it  as  a  misdemeanor ;  for  though 
the  legal  effect  of  the  latter  indictment  is  to  charge  the  'defendant  with  an 
offense  in  the  alternative,  that  is,  either  as  a  misdemeanor  or  as  a  felony ; 
the  plea  of  autrefois  acquit  is  only  an  answer  to  the  latter  alternative.  (6) 
And  yet,  if  this  view  be  correct,  it  would  seem  to  follow,  that  a  prisoner 
might  be  convicted  and  sentenced  upon  an  indictment  for  larceny,  and  at 

(1)  By  Lord  Gampbell'B  bill,  which  has  baen  previously  referred  to  {supra.  Vol.  1,  p. 
895),  it  is  proposed  to  be  enacted  (sect.  10),  that  a  party  indicted  for  felony  may  be  found 
guilty  of  an  attempt  to  commit  the  same,  and  shall  be  liable  to  the  same  consequences  as 
if  charged  with  and  convicted  of  the  attempt ;  and  further  (sect.  13),  that  a  person  tried 
for  a  misdemeanor  is  not  to  be  acquitted  if  the  offense  turn  out  to  be  a  felony. 

(8)  See  Holcroft's  Case,  4  Rep.  46  b. 

(3)  2  Hawk.  P.  C.  c.  35,  §  5  ;  3  Hale,  346. 

(4)  See  3  Hale,  346.  And  see  R.  v.  Reid,  8  Don.  Cr.  C.  88 ;  indictment  for  assaulting 
and  robbing ;  verdict,  assaulting  with  intent  to  rob. 

(5)  R.  v.  Birchenough,  1  Moo.  Cr.  C.  477  ;  S.  G.,  nam.  R.  v.  Plant,  7  C.  &  P.  575.  And  see 
R.  v.  Parry,  Id.  836 ;  R.  v.  Woolford,  1  Moo.  &  Rob.  384 ;  R.  v.  Dann,  1  Moo.  Cr.  C.  434. 
An  anomaly  in  the  law  was  supposed  to  have  existed  upon  this  subject.  See  1  Hale,  P. 
C.  636  ;  3  Id.  334 ;  Hawk.  bk.  3,  ch.  85,  §  11 ;  Fost.  Cr.  0.  361. 

(6)  R.  V.  Henderson,  Car.  &  M.  338,  330. 
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the  expiration  of  the  sentence  might  be  again  indicted  for  the  same  oflEense, 
charging   it   as   a  false  pretense,  without  being   able  to  plead  autrefois 
conmct.(\) 

*58  *0n,  indiotmeilt  for  felony  including  assault,  may  he.  conviction 
for  assault.  By  a  statute  introduced  by  Lord  Denman,(2)  it  is 
enacted, (.3)  that  on  the  trial  of  any  person  "for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall  warrant 
such  finding."  (4) 

Considerable  doubts  have  existed  as  to  the  construction  of  this  statute. 
It  has  been  ruled  by  Pollock,  C.  B.,  that  an  acquittal  on  an  indictment 
for  rape  could  not  be  successfully  pleaded  to  a  subsequent  indictment  for 
an  assault  with  an  intent  to  commit  a  rape  ;(5)  and  that  an  acquittal  on  an 
indictment  for  feloniously  stabbing,  with  intent  to  do  grievous  bodily  harm, 
could  not  be  successfully  pleaded  to  an  indictment  for  a  common  assault : 
(6)  although,  in  each  of  these  cases  the  transaction  out  of  which  the  two 
indictments  arose  was  the  same,  and  the  prisoner  might  have  been  con- 
victed of  the  misdemeanor,  on  the  indictment  of  felony,  under  the  stat. 

1  Vict.  c.  85,  §  11. 

In  the  case  of  The  Queen  agt.  Crumpton,('7)  which  was  an  indictment  for 
manslaughter,  Patteson,  J.,  had  ruled  that  a  prisoner  cannot  be  convicted 
of  an  assault  under  the  statute,  unless  that  assault  is  the  subject  matter  of 
the  charge,  and  embodied  in  the  charge,  and  which  would  of  itself  have 
been  felony  but  for  some  other  cause;  and  that  the  jury  ought  not,  on  a 
charge  of  manslaughter,  to  convict  .the  prisoner  of  an  assault,  unless  that 
assault  conduced  to  the  death  of  the  deceased,  although  the  killing  itself 
was  not  manslaughter.  (8) 

In  the  case  of  The  Queen  agt.  Birch, (9)  the  judges  thought,  upon  con- 
sulting all  the  authorities,(10)  that  the  enactment  was  not  to  be  confined  to 
cases  where  the  prisoner  committed  an  assault  in  the  prosecution  of  an 
attempt  to  comnlit  a  felony,  nor  was  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony  on  the  face  of  it  charged  an  assault. 
*59  *But  they  were  of  opinion,  that  in  order  to  convict  for  an  assault 
under  that  section,  the  assault  must  be  included  in  the  charge  on 
the  face  of  the  indictment,  and  also  be  part  of  the  very  act  or  transaction 
which  the  crown  prosecutes  as  a  felony  by  the  indictment.  (11) 

The  point  was  very  fully  discussed  in  the  recent  case  of  The  Queen  agt. 
Bird  and  Wife,(12)  which,  from  its  peculiar  circumstances,  attracted  a  great 

(I)  See  Lord  Campbell's  bill,  supra,  p.  56,  n.  2. 
(3)  1  Vict.  c.  8r». 

(3)  Sect.  11.  Id. 

(4)  See  R.  v.  Ellis,  9  C.  &  P.  654,  where  upon  an  indictment  for  highway  robbery,  with 
evidence,  the  prisoner  was  convicted  of  a  common  assault.  This,  it  seems,  he  might 
have  been  at  common  law.  upon  the  principle  above  stated,  that  the  assault  was  included 
in  the  principal  charge  ;  but  under  the  statitte  the  prisoner  was  sentenced  to  imprison- 
ment with  hard  labor,  which  he  could  not  have  been  for  a  simple  assault  at  common  law. 

(5)  R.  v.  Qisson,  3  C.  &  K.  781. 

(6)  R.  V.  Goadby,  3  C.  &  K.  783,  n. 

(7)  Car.  &  M.  597. 

(8)  See  also  R.  v.  Gutteridge,  9  C.  &  P.  471 ;  R.  v.  Pool,  Id.  738 ;  R.  v.  Connor,  3  C.  & 
K.  518. 

(9)  1  Den.  Cr.  C.  185  ;  S.  C,  3  C.  &  K.  193.  The  former  report,  which  is  adopted  in  the 
text  (supra),  is  said  to  be  from  a  written  statement  of  the  grounds  of  the  decision  given 
by  Parke,  B.,  to  the  reporter.     See  3  Den.  Cr.  C.  102. 

( 1 0)  See,  in  particular,  R.  v.  xM  'Phane,  Car.  &  M.  313 ;  R.  v.;Phelps,  Id.  180 ;  R.  v.  Archer, 

2  Moo.  Cr.  C.  383. 

(II)  See  also  R.  v.  King,  2  Cox  Cr.  C.  95 ;  R.  v.  Anty,  Id.  382 ;  R.  v.  Barnett,  2  C.  &  K. 
694 ;  R.  V.  Rooke,  cit.  2  Den.  Cr.  C.  103. 

(12)  2  Den.  Cr.  C.  94. 
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share  of  public  attention.  The  facts  were  these :  The  prisoners  had  been 
tried  before  Talfourd,  J.,  for  the  murder  of  their  servaDt  girl.  The  indict- 
ment alleged  beating,  on  three  particular  days,  as  conducing  to  the  death 
of  the  deceased.  At  the  trial,  the  counsel  for  the  crown  had  opened  these 
assaults,  as  conducing  to  the  death,  and  had  given  evidence  of  them  in 
support  of  the  charge  of  murder ;  but  it  was  proved  that  the  death  was 
caused  exclusively  by  one  particular  blow  inflicted  shortly  before  the  death 
of  the  deceased,  and  there  being  no  evidence  to  show  that  that  blow  had 
been  struck  by  either  of  the  prisoners,  the  judge  directed  the  jury  to 
acquit  them  of  the  charge  of  murder.  It  was  suggested  that  they  might 
still  be  convicted  of  an  assault  under  the  statute,  but  the  point  was  not 
discussed,  and  the  judge,  upon  the  authority  of  The  Queen  agt.  Crump- 
ton,,(l)  decided  that  they  could  not,  and  they  were  acquitted  of  the  whole 
charge.  They  were  afterwards  indicted  for  having  assaulted  the  deceased 
with  intent  to  do  her  grievous  bodily  harm ;  when  they  pleaded  autrefois 
acquits.  This  case  came  on  before  Grurney,  Q.  C,  and  it  was  not  shown 
that  there  were  any  other  assaults  committed  but  those  which  had  been 
given  in  evidence  on  the  former  trial  for  murder.  The  learned  commissioner 
directed  the  jury  that  if  they  were  satisfied  that  there  were  several  distinct 
and  independent  assaults,  some  or  any  of  which  did  not  in  any  way  con- 
duce to  the  death  of  the  deceased,  it  would  be  their  duty  to  find  a  verdict 
for  the  crown.  The  jury  thereupon  found  a  verdict  for  the  crown,  but  the 
case  was  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal.  The  case 
was  twice  argued,  and  ultimately  the  fourteen  judges  who  had  heard  the 
argument  were  divided  in  opinion,  eight  of  the  judges  holding  that  the  con- 
viction was  right,  that  is,  that  the  prisoners  could  not  have  been  convicted 
of  the  assaults  on  the  trial  for  murder ;  the  other  six  being  of  opinion  that 
the  conviction  was  wrong.  (2) 

Where  indictment  does  not  charge  an  assault.  There  appears  to  be 
*60  some  difference  of  opinion  also  upon  the  question,  *whether  in  a  case 
where  the  indictment  does  not  charge  an  assault,  the  defendant  can 
be  convicted  of  one  under  the  statute.  In  the  case  of  The  Queen  agt. 
M'Rea,(3)  which  was  an  indictment  for  carnally  knowing  a  child  under  the 
age  of  ten  years,  and  which  was  tried  at  the  Central  Criminal  Court,  in 
the  presence  of  Bosanquet,  J.,  Coleridge  J.,  and  Coltman,  J.,  the  prisoner 
was  found  guilty  of  a  common  assault :  but  the  point  does  not  appear  to 
have  been  at  all  discussed.  In  the  later  case  of  The  Queen  agt.  Holcroft,(4) 
which  was  a  similar  indictment,  Wightman,  J.,  after  consulting  with  Cress- 
well,  J.,  intimated  an  opinion  that  the  prisoner  could  not  be  convicted  of  a 
common  assault.  (5) 

It  has  been  said,  (6)  that  if  a  party  charged  with  murder,  committed  in 
the  perpetration  of  a  burglary,  be  generally  acquitted  on  that  indictment, 
he  cannot  afterwards  be  convicted  upon  an  indictment  charging  him  with 

(1)  Car.  &  M.  597,  supra,  p.  58. 

(2)  Lord  Campbell,  who,  as  lord  chief  justice,  gave  an  elaborate  opinion  against  the 
validity  of  the  conviction,  in  consequence  of  the  decision,  lias  proposed  in  his  bill,  which 
has  been  before  adverted  to  {ante,  Vol.  I,  p.  895,  and  supra,  p.  56),  to  repeal  section  11  of 
1  Vict.  c.  85  (§  11),  and  in  lieu  of  it  to  enact  (§  13),  that  on  the  trial  of  an  indictment  for 
feloniously  wounding,  the  jury  may  convict  of  unlawfully  wounding ;  and  that  on  the 
trial  of  any  felony,  including  an  assault  {except  murder  and  manslaughter),  if  it  shall 
appear  that  the  accused  did  not  commit,  or  attempt  to  commit,  the  felony  charged,  the 
jury  may  still  convict  of  a  common  assault,  and  that  on  an  indictment  for  robbery, 
the  j  ury  may  convict  of  an  assault  with  intent  to  rob. 

(3)  8'C.  &'P.  641. 

(4)  2  C.  &  K.  341. 

(5)  The  prisoner  was  convicted  of  the  felony.  See  further  R.  v.  Banks,  8  C.  &  P.  574  • 
R.  V.  Meredith,  Id.  589  ;  R.  v.  Martin,  9  Id.  213. 

(6)  By  Parke,  B.,  In  R.  v.  Gould,  9  C.  &  P.  364. 
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the  same  burglary,  committed  with  violence ;  as  the  general  acquittal  in  the 
charge  of  murder  would  have  been  an  answer  to  that  part  of  the  indictment 
containing  the  allegation  of  violence. 


SECTION  n. 

Of  the  Admissibility  and  Effect  of  Proceedings  in  Chancery. 

Decree.  A  decree  in  the  Court  of  Chancery  may  be  given  in  evidence  on 
the  same  footing,  and  under  the  same  limitations,  as  the  verdict  or  judgment 
of  a  court  of  common  law.(l)     It   should   seem  that   the   decree  of  a 

(1)  Vide  mpra,  p  3  ;  B.  N.  P.  243  ;  Case  of  Manchester  Mills,  1  Doug.  222,  n.  13  ;  Trot 
ter  V.  Blake,  2  Mod.  231  ;  Layburn  v.  Crisp,  8  C.  &  P.  397,  404. 

Note  378.— Burlians  v.  Van  Zandt,  3  Seld.  523  ;  United  States  v.  Nourse,  9  Pet.  8,  28 ; 
Strike  V.  M'Donald,  2  Har.  &  Gill.  191,  216  ;  Irvin  v.  Divine,  7  Monroe,  246,  247  ;  Garnett 
V.  Macon,  6  Call.  338  ;  Arnold  v.  Styles,  2  Blackf.  391,  393  ;  Bugg  v.  Norris's  Lessee,  4  Yerg. 
326  ;  Hunt  v.  Lyle,  5  Yerg.  412.  An  existing  judgment  or  decree  of  a  competent  court, 
upon  a  matter  within  its  jurisdiction,^s  conclusive  of  the  rights  of  the  parties  on  the  same 
point,  in  any  other  court  of  concurrent  jurisdiction  (see  the  cases  to  this  point  cited  infra, 
in  the  notes  relative  to  depositions,  &c),  nor  do  the  decrees  of  a  court  of  equity  form  any 
exception  to  the  general  rule.  Starke  v.  Woodward,  1  Nott  &  M'Cord,  329  n. ;  Ante,  note 
261.  In  this  case,  being  between  the  same  parties,  it  was  held  to  bar  an  action  of 
*61  trover.  A  decree  is  a  bar  in  a  subsequent  contest  between  *the  same  parties  on  the 
same  demand.  Garner's  Adm'r  v.  Strode,  5  Litt.  314 ;  Thompson  v.  Clay,  3  Monroe, 
359,  360 ;  Gates  v.  Loftus'  Heirs,  4  Monroe,  443,  444.  A  decree  on  a  bill  filed  alleging 
payment  of  a  note,  declaring  that  the  facts  alleged  in  the  bUl  as  amounting  to  payment 
were  not  true,  was  held  to  conclude  against  evidence  of  the  same  facts  offered  to  show 
payment  in  a  suit  at  law  on  the  same  note.  Coit  v.  Tracy,  8  Conn.  Rep.  268,  276.  A  bill 
was  filed  by  distributees  against  administrators,  on  which  the  latter  accounted  for  the  hire 
of  slaves.  Then  one  of  the  distributees  died,  and  her  husband  filed  his  bill  against  the 
administrators  and  remaining  distributees  for  a  partition  and  account  of  hire.  Held,  that 
he  was  barred  as  to  the  hire  accounted  for  in  the  former  suit.  Irvin  v.  Divine,  7  Monroe, 
246,  247.  A  junior  mortgagee  made  party  to  a  bill  of  the  elder  for  a  foreclosure,  and  fail- 
ing to  defend,  will  be  barred  of  his  right  to  redeem.  Cooper  v.  Martin,  1  Dana,  28,  27. 
An  injunction  issued  at  the  suit  of  N.  to  stay  an  ex  parte  treasury  warrant  of  distress  on 
a  treasury  account  against  him.  The  cause  was  heard  ;  .large  allowances  were  made  to 
N.  against  the  United  States  ;  and  the  injunction  was  made  perpetual.  Held,  that  this 
suit  concluded  the  United  States  against  their  action  to  recover  the  same  account.  United 
States  V.  Nourse,  9  Pet.  8,  28.  The  defi  nse  by  an  indorser  was  special,  and  had  been 
heard,  and  relief  denied  in  chancery.  Held  conclusive  against  it  at  law.  Winans  v.  Dun- 
ham, 5  Wend.  47. 

In  Connecticut,  the  decree  must  specially  find  the  matter  to  operate  as  a  bar.  On  a  bill 
alleging  a  mistake,  and  seeking  to  rectify  a  deed,  a  decree  finding  all  the  facts  in  the 
bill  untrue,  was  held,  1.  To  negative  the  court's  jurisdiction,  which  it  had  not,  unless 
the  amount  in  dispute  was  less  than  a  given  sum  which  was  averred  in  the  bill ;  and  2. 
That  the  finding  was  not  so  particular  as  to  conclude  against  litigating  the  point  in  ano- 
ther cause.  Abbe  v.  Goodwin,  7  Conn.  Rep.  377,  382,  383.  And  see  Fairmau  v.  Bacon,  8 
Conn.  Rep.  418.     But  see  Coit  v.  Tracy,  8  Conn.  Rep.  268,  276. 

The  general  dismissal  of  a  bill  may  be  pleaded  in  bar  to  a  subsequent  bill  for  relief  on 
the  same  subject  matter.  Holmes  v.  Remseu,  7  John.  Ch.  Rep.  286.  In  ejectment,  which 
was  defended  on  the  ground  of  a  judgment,  fi.  fa.,  and  sheriff"s  sale,  the  leESors  would 
have  attacked  the  sale  for  fraud ;  but  held,  that  they  were  concluded  by  a  dismissal  of 
their  bill  filed  to  set  aside  the  same  sale  on  the  ground  of  fraud.  Morgan's  Heirs  v.  Pat- 
ton,  4  Monroe,  453,  457,  458.  A  decree  dismissing  a  bill,  on  an  entry,  where  the  defendant 
had  relied  on  an  adverse  possession  under  his  elder  grant  for  twenty  years,  and  the  _ 
court  declajed  such  possession  to  be  the  ground  of  the  decree,  was  held  pertinent  evidence  ' 
on  the  question  of  such  possession,  in  an  action  of  ejectment  by  the  complainant  claiming 
to  recover  on  the  ground  that  h£  had  held  the  possession  for  the  same  time ;  but  not  con- 
clusive. Speed  V.  Braxdell,  7  Monroe,  568,  572,  573.  A  bill  filed  on  the  equity  side  of 
the  United  States  Circuit  Court  of  Georgia  by  the  maker  of  a  note,  for  relief  from  a  judg- 
ment against  him  because  the  indorser  had  paid  it,  was  dismissed,  and  the  plaintiff"  paid 
the  judgment.  On  a  bill  subsequently  filed  in  the  United  States  Circuit  Court,  third 
(arcait,  Pennsylvania,  to  recover  back  the  money,  the  same  facts  being  relied  on  to  show 
payment  as  in  the  former  suit,  that  was  held  a  bar.  Montford  v.  Hunt,  8  Wash.  C.  C. 
Rep.  28. 
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Mere  dismission,  however,  for  want  of  prosecution,  is  no  more  than  a  nonsnit  at  law 
{flthte,  note  367),  and  therefore  concludes  nothing  either  against  the  complainant  (the  ten- 
ant in  tail)  or  his  issue  (the  privy  in  estate).  Ball's  Lessee  v.  Ball,  2  Fox  &  Smith,  249, 
263.  A  bill  dismissed  without  prejudice  shall  not  bar;  nor  will  a  decision  on  sum- 
mary application,  which  goes  oflF  for  want  of  notice  or  some  other  formality,  bar  a  renewed 
application  in  proper  form.  Bleight  v.  M'llvoy,  4  Monroe,  143. 143,  144.  And  a  bill  dis- 
missud  for  want  of  parties  should  be  dismissed  without  prejudice.  If  not,  on  appeal,  the 
appellate  court  may  remand  the  cause,  with  directions,  either  to  add  the  proper  parties, 
which  should  almost  always  be  allowed,  or  to  correct  the  style  of  the  dismission  by  pro- 
nouncing it  to  be  without  prejudice.  Thompson  v.  Clay,  1  J.  J.  Marsh,  413, '417.  But 
see  an  opinion  of  the  late  Judge  Mills,  Id.  419,  et  seq.,  objecting  to  such  direction ;  and 
insisting  that  the  chancellor  below  ought  to  have  discretion  to  dismiss  absolutely,  or 
without  prejudice,  or  let  the  cause  stand  over,  and  that  he  is  not  controllable  by  appeal. 

Facts  found  by  a  former  decree  which  are  not  necessary  to  uphold  the  decree,  do  not 
conclude  the  parties.  Coit  v.  Tracy,  8  Conn.  Rep.  268,  276.  (The  People  v.  Johnson,  37 
Barb.  502,  ante,  p.  18.)  And  see  this  and  other  cases  to  this  point  cited  osrafe,  note  262, 
and  especially  Hopkins  v.  Lee.  stated  in  same  note,  from  6  Wheat.  109.  On  a  bill  to  fore- 
close a  mortgage,  and  a  defense  that  the  debt  had  been  paid  in  part,  the  court  found 
certain  circumstances  (and  inter  alia,  certain  money  paid)  especially,  without  in 
*62  terms  pronouncing  *on  their  effect,  or  drawing  a  conclusion  of  part  payment  or 
not;  but  decreed  a  foreclosure  in  opposition  to  the  claim  of  payment.  Held,  that 
in  a  subsequent  suit  by  the  mortgagor's  administrator  to  recover  of  the  mortgagee's  repre- 
sentative the  money  claimed  to  have  been  paid  in  the  former  suit,  the  proceedings  were 
not  evidence  as  to  the  facts  found,  as  they  were  not  pertinent  or  necessary  to  uphold  the 
decree.  Fairman  v.  Bacon,  8  Conn.  Rep.  '418,  42,5,  436.  The  dismissal  of  a  bill  in  equity 
does  not  bar  a  suit  at  law,  where  it  does  not  cover  the  same  ground  ;  as  where,  for  aught 
that  appeared,  it  might  have  been  dismissed,  because  the  case  was  not  one  of  equity  j  uris- 
diction.  Such  a  decree  was  held  not  to  conclude  against  an  ejectment  at  law.  It  proves 
nothing  for  or  against  a  strictly  legal  title ;  but  operates  in  a  court  of  law  only  when  it 
appears  that  the  same  matter  has  been  directly  decided  in  the  court  of  equity.  Wright's 
Lessee  v.  Deklyne,  1  Pet.  C.  C.  Rep.  199,  303.  If  a  decree  find  an  immaterial  fact,  it  will 
not  prove  that.  Hotchkiss  v.  Nichols,  3  Day,  138.  (So  held  in  The  People  v.  Johnson, 
37  Barb.  503.)  See  ante,  note  361.  The  dismissal  of  a  bill  for  specific  execution  of  a  parol 
contract  to  convey  land,  is  not  a  bar  to  an  action  for  the  recovery  of  money  paid  on  such 
contract.  Webb's  Hinrs  v.  Webb's  Adm'r.,  6  Monroe,  163,  165.  And  where  a  bill  is  filed 
on  such  contract  to  charge  the  land  with  the  money  advanced,  or  fix  a  resulting  trust  in 
a  third  person  who  purchased  from  the  vendor,  and  both  objects  failed  for  want  of  proof, 
and  the  bill  is  dismissed ;  this  will  not  bar  an  action  for  the  money  advanced  by  the 
vendee.  Hickey  v.  Young,  1  J.  J.  Marsh.  1,4.  The  subject  matter  of  the  two  suits  should 
appear  to  be  the  same.  Newson  v.  Lycan,  3  J.  J.  Marsh.  441,  443  ;  Pleasants  v.  Clements, 
3  Leigh,  474.  The  dismissal  of  a  bill  filed,  charging  fraud  in  the  sale  of  a  chattel,  and 
claiming  to  avoid  the  sale  on  that  ground,  is  no  bar  to  an  action  at  law  to  recover  damages 
for  the  breach  of  a  warranty  in  a  sale,  for  the  questions  are  not  the  same  —  fraud  to  avoid 
the  sale  being  different  from  that  entitling  to  damages  in  an  action  brought  on  the  war- 
ranty in  affirmance  of  the  sale.  Pleasants  v.  Clements,  2  Leigh,  474,  483.  A  judgment 
had  been  formally  satisfied  by  selling  the  defendant's  supposed  property  by  execution  ; 
but  it  finally  turning  out  that  the  title  was  in  another,  a  bill  was  filed  by  the  plaintiff 
against  the  defendant  to  relieve  the  former  from  the  consequences  of  the  sale  by  reinstat- 
ing the  judgment,  and  compelling  actual  payment.  In  declaring  that  such  a  case  was 
proper  for  chancery,  the  judge  said  that  the  decree  would  be  no  bar  to  a  bill  founded  on 
the  same  equity,  to  subject  the  defendant's  choses  in  action  on  the  ground  of  his 
Insolvency.  Per  Robertstm,  C.  J.,  in  Price  v.  Boyd,  1  Dana,  436.  Where  a  link  in  the 
chain  of  a  title  to  land  is  the  proceedings  and  decree  for  the  sale  of  heirs'  land,  if  the 
record  do  not  contain  evidence  that  they  were  heirs,  this  must  be  proved  aUunde.  Beck- 
with  V.  Marryman,  3  Dana,  371,  373. 

A  decree  may  be  relevant  in  some  of  its  parts,  but  not  in  others ;  and  if  offered  entire 
as  evidence  when  some  portions  of  it  alone  are  relevant,  it  should  be  rejected  in  toto. 
Chiles  V.  Conley's  Heirs,  2  Dana,  31,  33.  The  rule  as  to  proof  by  record  is,  that  the  wliole 
need  not  be  produced,  or  at  least,  not  read  ;  but  only  so  much  as  concerns  the  matter  in 
question.    Per  Boyle,  C.  J.,  in  Francis  v.  Ha/Jerig's  Ex'rs,  1  Marsh.  Kentucky  Rep.  95. 

An  interlocutory  decree  of  another  state  has  been  deemed  no  bar.  The  Chancellor  of 
Virginia  pronounced  an  interlocutory  decree  on  the  construction  of  a  will,  declaring  the 
complainant  entitled  under  it  to  a  moiety  of  certain  slaves.  But  before  the  decree  could 
be  made  final,  the  defendant  removed  to  Kentucky,  where  the  plaintiff  now  filed  his  bill 
for  partition  of  the  slaves.  Held,  that  as  the  Virginia  chancellor  had  power  to  set  aside 
the  interlocutory  decree,  it  did  not  conclude  ;  and  the  Kentucky  court  differing  from  him 
in  the  construction  of  the  will,  dismissed  the  bill.     Baugh  v.  Baugh,  4  Bibb,  556. 

The  common-law  rule  in  respect  to  j  udgments  equally  applies  to  decrees  in  chancery, 
that  the  order  or  decree  is  not  evidence  against  strangers,  but  is  confined  in  its  operation 
to  parties  or  privies.    Rice  v.  Cannon,  Car.  Law  Repos.  493 ;  Anonymous,  Car.  Law  Repos. 
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195;  per  Duncan,  J.,  in  M'Pherson  V.  CunJifF,  11  Serg.  &  Rawle,  433;  Ives  v.  The  Com- 
missioners of  Ins.,  1  Wright's  Rep.  626  ;  Carter  v.  Bisliop,  1  Hill's  liep.  403  ;  Loop  v. 
Summers,  3  Rand.  511 ;  Mankin  v.  Chandler,  2  Broclienb.  135  ;  Dorsey  v.  Gaasaway,  3 
Har.  &  John.  409;  Newson  v.  Lycan,  3  J.  J.  Marsh.  440,  441 ;  Parks  v.  Jackson  ex  dem. 
Hendricks,  11  Wend.  442;  Frazier  v.  Frazier's  Ex'rs,  2  Leigli,  642,  644,  650;  Brown  v. 
Wyncoop,  2  Blackf.  Rep.  230,  231  ;  Beckwith  v.  Marryman,  2  Dana,  371,  373. 

(As  a  judgment  binds  only  tlie  parties  to  the  action,  the  court  will  not,  on  proceedings 
supplementary  to  execution,  order  the  judgment  debtor  in  possession  of  property  avow- 
edly as  the  agent  of  a  third  person,  to  deliver  the  same  to  the  receiver,  it  being  claimed 
by  such  third  person  under  a  paper  title  which  is  apparently  good.  The  receiver's  remedy 
is  by  an  action  to  test  the  title.  Rodman  v.  Henry,  17  N.  Y.  482.  Where  the  judgment 
debtor  has  made  an  assignment  of  his  property,  such  proceedings  under  a  judgment  against 
the  debtor  alone,  followed  by  the  appointment  of  a  receiver  therein,  do  not  create  a  lien 
upon  the  assets  in  the  hands  of  the  assignee  under  such  previous  assignment,  even  where 
the  assignment  has  been  declared  void  in  a  suit  by  other  creditors.  Field  v.  Sands,  8 
Bosw.  685.) 

A  decree  against  a  guardian  touching  the  ward's  land  is  not  admissible  against  the 
latter.  Este  v.  Strong,  3  Hamm.  404,  405,  406.  The  attachment  of  an  equity  of  redemp- 
tion creates  a  lien,  and  the  attaching  creditor  will  not  be  affected  by  a  decree  of 
*63  foreclosure  on  a,  bill  filed  *subsequent  to  the  attachment,  unless  he  be  made  a 
party.  Lyon  v.  Sanford,  5  Conn.  Rep.  544,  546,  547.  Such  a  decree  on  a  bill 
brought  by  the  first  mortgagee,  will  not  affect  the  assignee  (not  a  party)  of  the  second 
mortgagee.  Swift  v.  Edson,  5  Conn.  Rep.  531.  A  master's  deed  under  a  decree  directing 
it,  is  not,  fer  se,  sufficient  evidence  in  trespass  to  try  title  (ejectment)  against  a  defendant 
not  a  party  or  privy  to  the  chancery  suit.  Drayton  v.  Marshall,  1  Rep.  Const.  Ct.  184.  In 
general,  a  decree  against  the  cestui  que  trust,  will  not  affect  the  trustee.  Thomas's  Trus- 
tees v.  Brashear,  4  Monroe,  56,  03.  Junior  incumbrancers  known  to  the  senior  mortgagee 
should  be  parties  to  his  bill  for  a  foreclosure.  And  even  though  they  are  not  known  to 
bim,  and  he  have  no  notice  of  their  claim,  still  they  are  not  barred  by  the  decree  of  fore- 
closure ;  but  may  still  come  in  and  i-edeem.  Held,  of  the  holder  of  a  junior  mortgage  or 
other  incumbrance,  or  the  equity  of  redemption.  Cooper  v.  Martin,  1  Dana,  23, 25  ;  Haines 
V.  Beach,  3  Johns.  Ch.  Rep.  459,  and  the  cases  there  cited.  A  writing  binding  the  obligor 
to  convey  land,  is  a  covenant  real,  which,  if  not  broken  in  the  lifetime  of  the  covenantee, 
goes  to  his  heirs  ;  if  broken  in  his  lifetime,  it  goes  to  his  personal  representative,  who  is 
entitled  to  the  damages  for  the  breach.  And  though  the  covenantee  in  his  lifetime,  and 
after  the  breach,  may  have  sought  a  specific  execution  by  bill  in  chancery,  and  his  heirs 
may  have  revived  the  suit  and  obtained  the  decree,  without  making  the  personal  repre- 
"sentalive  a  party,  he  will  not  be  bound  by  it ;  his  right  to  the  damages  is  not  destroyed, 
nor  his  action  barred  by  such  decree.  There  may  be  a  decree  in  favor  of  the  heirs  for  a 
specific  execution  saving  the  rights  of  creditors ;  but  the  personal  representative  is  an 
indispensable  party ;  and  liis  riglit  is  not  affected  where  he  is  omitted.  Combs  v.  Tarl- 
ton's  Adni'r,  2  Dana,  464.  A  person  cannot  be  bound  by  a  proceeding  which  in  effect 
divests  him  of  a  legal  right,  and  transfers  it  to  another,  unless  he  be  a  party.  Id.  466. 
A  decree  canceling  a  sale  made  by  a  lunatic,  in  a  suit  in  which  his  vendee  was  not  before 
the  court,  does  not  bind  the  latter.    Cates  v.  Woodson,  3  Dana,  452,  454,  455. 

A  slave  lias  been  held  an  exception  to  the  above  general  rule.  Where  a  testator  declared 
him  free  at  twenty-five  years  of  age,  a  decree  against  the  executor,  made  before  the  slave 
reached  that  age,  nullifying  the  will,  was  therefore  held  conclusive  on  the  slave,  who 
could  not  be  made  a  party.     Chasteen  v.  Ford,  5  Litt.  268,  370. 

A  decree  on  the  merits  against  the  party  (the  tenant  in  tail),  shall  conclude  his  privy  in 
estate  (the  issue  in  tail).  Agreed,  in  Ball's  Lessee  v.  Ball,  2  Fox  &  Smith,  362  et  seq.,  per 
Bushe.  C.  J.  A  decree  of  foreclosure  and  sale  was  held  conclusive  in  trespass  (ejectment), 
by  the  purchaser  against  the  defendant,  though  not  a  party,  who  entered  under  the  mort- 
gagor a  little  before  or  just  after  bill  filed.    Griffin  v.  Wardlaw,  1  Harp.  Law  Rep.  481. 

A.  feme  covert  is  bound  by  a  decree  equally  as  if  sole;  and  especially,  if  after  becoming 
sole  she  acts  in  confirmation  of  the  decree.  IJradstreet  v.  Clarke,  13  Wend.  602,  670,  671. 
And  see  Martin  v.  Martin's  Heirs,  5  Mart.  Lou.  Rep.  (N.  S.)  165  ;  Broussard  v.  Bernard,  7 
Lou.  Rep.  (Curry),  316,  323,  324. 

Nor  can  a  person,  not  a  party  to  a  bill,  use  the  decree  as  to  the  facts  it  finds,  as  evidence 
against  one  jyho  was  a  party.  Dorsey  v.  Qassaway,  2  Har.  &  John.  409.  To  warrant  the 
former  decree  as  evidence,  both  parties,  or  those  under  whom  they  claim,  must  be  parties 
to  both  suits  ;  for  one  cannot  take  the  benefit  of  a  suit,  who  would  not  have  been  preju- 
diced had  it  gone  against  him.  Paynes  v.  Coales,  1  Munf.  373 ;  per  Roane,  J.,  Id  394 ; 
Rees  V.  Lawless,  4  Litt.  218,  219.  "  The  rule  is,  that  a  judgment  or  decree  cannot  be  evi- 
dence in  favor  of  any  one  against  whom  it  cannot  be  used."  Rees  v.  Lawless,  4  Litt.  219, 
per  Boyle,  C.  J. ;  per  Mills,  J.,  in  Thompson  v.  Clay,  3  Monroe,  361,  362.  And  it  was  held, 
in  one  case,  that  a  plea  at  law  of  a  former  suit  depending  in  equity,  could  not  be  sustained 
where  the  parties  in  each  suit  were  not  nominally  the  same,  though  the  suit  at  law  was 
against  the  same  defendant  as  the  former,  and  averred  to  be  for  the  benefit  of  the  coni- 
plainant  in  equity.    Davis  v.  Hunt,  3  Bail.  413.     The  rule  is  laid  down  with  great  strictness 
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on  English  authority  by  Harper,  J.,  in  the  same  case.  Id.  415.  A  record  which  cannot 
be  used  against  parties  to  a  suit  on  trial,  because  some  of  them  were  not  parties  to  the 
record,  cannot  be  used  for  them.    Chiles  v.  Conley's  Heirs,  3  Dana,  21,  23,  33. 

But  tliis  rule  of  strict  mutuality  of  parties  is  not  universal.  On  an  injunction  bill  filed 
by  T.  against  Young  and  Martin  as  administrators  of  Jackson  and  one  Clay  in  his  own 
right,  praying  a  discount  on  a  judgment  obtained  by  the  two  former  on  two  notes  in  favor 
of  Clay  against  T.,  assigned  by  Clay  to  Young  and  Martin :  the  defendants  pleaded  a 

former  decree  against  T.,  on  the  merits,  upon  a  bill  praying  the  same  relief ;  but  the 
*64      former  bill  alleged  that  the  assignment  *of  one  of  the  notes  was  to  Young  alone,  and 

that  the  other  note  was  assigned  to  Young  and  Martin,  without  averring  that  they 
received  the  assignment  in  their  capacity  of  administrators.  As  to  the  latter  variance,  the 
court  held  it  merely  one  of  description,  and  not,  therefore,  material.  As  to  the  other  note, 
they  admitted  that  Martin,  one  of  the  now  defendants,  was  not  to  be  considered  as  a 
defendant  in  the  former  bill ;  but  if  T.  had  succeeded  against  Clay  and  Young,  neither  of 
them  could  have  asserted  their  claim  on  the  note  afterwards ;  T.  made  too  few  parties,  and 
the  decree  was,  therefore,  erroneous ;  but  still,  not  being  reversed,  it  was  binding.  He 
was  not  entitled  to  take  relief  against  one  of  two  holding  the  same  right,  and  then  proceed 
against  them  jointly.  Thompson  v.  Clay,  3  Monroe,  359,  360, 361.  Though  a  decree  against 
several  defendants  will  not  affect  the  rights  of  one  who  was  not  before  the  court,  and  is 
erroneous  as  to  all ;  yet,  until  reversed,  it  is  operative  on  those  defendants  who  were 
regularly  before  the  court.     Cates  v.  Woodson,  3  Dana,  453,  455. 

The  decree  and  proceedings  in  chancery  are  equally  admissible  as  a  record  at  law,  to 
show  rem  ipsa/m,  though  between  strangers,  and  especially  between  privies.  School- 
ing V.  M'Qee,  1  Monroe.  234.  Where  F.  stipulated  that  if  there  was  a  decree  for  a 
deed  of  certain  land  for  which  he  (F.)  held  a  note  of  M.,  payment  should  be  postponed  till 
the  title  was  tried,  and  if  the  land  should  be  lost,  the  note  should  be  void ;  the  record  of 
such  decree  was  held  evidence  against  F.  and  his  assignee  in  a  suit  with  respect  to  the 
note.  Schooling  v.  M'Oee,  1  Monroe,  232,  333.  A  decree  of  foreclosure  and  sale  were 
held  evidence  in  deriving  a  title  to  premises  between  persons,  strangers  to  the  defendant, 
though  he  was  no  party  to  the  suit  for  forclosure.  Sinclair  v.  Jackson  ex  dem.  Field,  8 
Cowen,  543,  578.  Such  a  decree  is  evidence  of  the  mortgage,  which  need  not  be  produced. 
Id.  In  like  manner,  a  decree  in  favor  of  A.  against  B.  that  the  latter  make  title,  was 
received  as  evidence  of  a  power  of  attorney  to  sell  from  D.  to  B.,  in  trespass  (ejectment), 
brought  by  A.  against  C,  a  stranger.  Koogler  v.  Huffman,  1  M'Cord,  495.  So  a  decree 
for  specific  execution  in  deraigning  a  title  was  held  evidence  of  its  own  existence,  and 
its  effect  against  a  stranger.  Hall  v.  Carruth,  1  M'Cord,  507.  And  see  Barney  v.  Patter- 
son's Lessee,  6  Har.  &  John.  183.  A  decree  that  the  vendor  of  land  shall  convey  to  a  third 
person,  though  the  vendee  be  not  a  party,  dissolves  the  relation  of  vendor  and  vendee, 
and  the  latter  may  obtain  title  from  a  third  person ;  and  on  ejectment  by  his  vendor,  the 
articles  of  purchase  shall  not  conclude  as  to  the  title ;  but  the  decree  is  admissible  as  evi- 
dence against  the  vendor,  though  it  be  between  third  persons.  Logan  v.  Steele's  Heirs,  7 
Monroe,  101,  106,  107.  A  decree  obtained  by  the  purchaser  of  land  against  M.,  the 
enterer,  by  which  the  title  of  M.  was  decreed  to  the  complainant,  has  been  held  evidence 
against  a  third  person,  purchasing  such  title  afterwards,  of  the  facts  which  it  proves. 
And  in  this  case  it  was  received  to  show  that  the  person  in  whose  favor  it  was  rendered, 
had  paid  M.  the  consideration  for  the  land,  and  so  was  a  bona  fide  purchaser.  Irby  v. 
,  M'Kissack,  8  Yerg.  43.  In  Louisiana,  a  judgment  or  decree  in  favor  of  minors  against 
the  representatives  of  their  tutor,  connected  with  the  tacit  mortgage  which  the  old  Code 
created  cm  the  land  of  the  tutor  as  security  in  favor  of  the  minor,  was  holden  to  be  prima 
fade  evidence  of  the  debt  in  favor  of  the  minors,  as  against  persons  claiming  the  land  of 
the  tutor  under  a  sale  and  conveyance  by  him.  Winter  v.  Thibodeaux's  Ex'rs,  8  Lou. 
Rep.  (Curry),  193,  199.  But  it  is  subject  to"  be  assailed  as  fraudulent  or  collusive.  Id.  199. 
How  far  a  decree  against  an  executor  is  evidence  of  a  debt  against  devisees,  on  a  bill 
filed  to  charge  the  real  estate,  is  a  question  upon  which  there  has  been  some  slight 
diversity  of  opinion.  In  Maryland,  it  seems  to  be  no  evidence  of  the  debt,  nor  to  affect 
the  heirs  or  devisees  in  any  respect.  Duvall  v.  Green,  4  Har.  &  John.  370.  See  also  Har- 
wood  V.  Rawling's  Heirs,  Id.  136  ;  Carnan  v.  Turner,  6  Id.  65  ;  Gaither  v.  Welsh,  3  Gill  & 
John.  359.  In  New  York  the  same  doctrine  has  been  recognized.  Osgood  v.  Manhattan 
Co.,  3  Cowen's  Rep.  612,  per  Sudam,  Senator ;  Scott  v.  Young,  4  Paige,  543,  546,  per  Wal- 
worth, Ch.  So  also,  it  seems,  in  'Tennessee.  Neal  v.  M'Combs,  3  Yerg!  Kep.  10.  In 
Virginia,  an  early  case  (Mason's  Devisees  v.  Peters'  Adm'rs,  1  Munf.  Rep.  437)  inclines 
strongly  in  favor  of  the  rule  as  understood  in  Maryland  and  New  York ;  and  in  Deneall 
V.  Stump's  Ex'rs  (8  Peters'  Rep.  528,  531),  Marshall,  C.  J.,  says :  "  It  is  understood  to  be 
settled  in  Virginia,  that  no  judgment  against  the  executors  can  bind  the  heirs,  or  in  any 
manner  affect  them."  But  several  years  before  the  latter  decision,  the  same  learned 
judge,  in  the  Circuit  Court  of  the  United  States  for  the  district  of  Virginia,  held,  that  a 
decree  against  the  executor  was  prima  facie  evidence  agninst  the  heir  or  devisees,  though 

not  conclusive.    Qarnett  v.  Macon,  6  Call,  308  ;  S.  C,  2  Brockenb.  185,  313! 
*65      '*The  regularity  or  error  of  the  proceedings  in  the  Court  of  Chancery,  where  the 

matter  was  previously  beard,  is  not  the  subject  of  inquiry ;  held,  of  thu  United 
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States  Circuit  Court  in  Vennont.  Bates  v.  Delavan,  5  Paige,  399.  In  this  case,  tlie  Cir- 
cuit Court  had  erred  in  granting  relief  in  a  case  not  proper  for  it.  Id.  And  see  per 
Duncan,  J.,  in  M^Pherson  v.  Cunliff,  11  Serg.  &  Rawle,  433.  The  decree  is  not  impeach- 
able by  an  action  for  fraud  while  it  is  in  force ;  held,  in  an  action  on  the  case  for  obtaining 
a  chancery  decree  on  false  and  forged  evidence.  Peck  v.  Woodbridge,  3  Day,  30, 36.  Nor 
collaterally  in  any  form  because  the  merits  were  wrongly  decided.  Garner's  Adm'r 
V.  Strode,  5  Litt.  314.  Nor  because  it  was  entered  as  on  the  merits  by  mistake,  when  it  was 
intended  to  be  a  dismission  for  want  of  prosecution.  Id.  Where  there  was  an  audit  and 
decree  against  a  trustee  to  pay  over  moneys ;  in  an  action  subsequently  brought  on  his 
trustee  bond  and  on  executing  a  writ  of  inquiry,  evidence  that  he  had  not  received  assets 
as  trustee  to  satisfy  the  decree,  was  held  inadmissible  as  impeaching  the  decree,  which 
went  on  the  ground  of  assets.  Butler  v.  The  State  (use  of  Contee),  5  Gill  &  John.  511. 
In  ejectment,  a  party  claimed  title  under  a  decree  of  sale  against  unknown  owners,  pur- 
suant to  a  statute  requiring,  to  warrant  the  decree,  proof  by  affidavit  that  the  owners 
were  unknown.  It  was  objected  that  no  such  proof  appeared  to  have  been  made,  as  the 
law  required,  by  affidavit  annexed  to  the  bill.  Held,  error  or  irregularity  only,  not  a 
want  of  jurisdiction,  and  that  the  decree  could  not  be  questioned  for  a  former  cause. 
Berry  v.  Berry's  Heirs,  3  Monroe,  266,  267.  But  see  Denning  v.  Corwin,  11  Wend.  653, 
from  which  it  appears  that  this  would  be  a  want  of  jurisdiction,  and  all  would  be  void. 
See  2  N.  Y.  R.  S.  323,  §  35,  in  connection  with  Id.  330,  §§  84,  85.  In  case  against  a  sheriff 
for  neglect  to  levy  under  3,fi.  fa.  from  chancery,  though  it  was  plainly  irregular  by  the 
practice  of  the  court,  yet  not  being  set  aside,  the  court  of  law  would  not  allow  the  irreg- 
ularity to  be  set  up  as  a  ground  of  defense.  Harvey  v.  Huggins,'  2  Bail.  353,  263,  et  seq. 
The  justice  of  the  former  decree  cannot  be  questioned  by  an  answer  to  a  bill  of  revivor. 
Arnold  v.  Styles,  3  Blackf.  391,  393. 

"  It  is  very  important  to  see  how  purchasers  under  an  order  of  sale  by  a  Court  of 
Chancery  stand,  where  sales  can  only  be  resorted  to  for  payment  of  j  udgment  creditors, 
in  default  of  personal  estate.  A  purchaser  under  the  decree  is  never  affected  by  even  a 
palpable  error  in  the  decree,  e.  g.  in  not  giving  day  to  a  judgment  creditor  to  show  cause, 
or  in  directing  too  much  to  be  sold,  or  in  decreeing  sales  to  satisfy  judgment  debts  with- 
out an  account  of  the  personal  estate."  Per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11  Serg. 
&  Rawle,  433. 

A  decree  of  foreclosure  and  sale  were  proved  in  deraigning  the  plaintiff's  title.  The 
defendant  objected  certain  irregularities;  bat  the  court  answered  that  he  could  not  do 
this,  as  he  was  a  stranger  claiming  on  the  ground  of  title  paramount.  Sinclair  v.  Jack- 
son ex  dem.  Field,  8  Cowen,  543,  578. 

But  jurisdiction  is  inquirable  into.  Hines  v.  Oldham,  3  Monroe,  267 ;  Williams  v. 
Preston,  3  J.  J.' Marsh.  603,  607,  610  ;  Rogers  v.  Wood,  3  Barn.  &  Adolph.  345.  Agreed, 
per  O'Neal,  J.,  in  Harvey  v.  Huggins,  2  Bail.  263.  And  it  was  held  of  a  decree  of  the 
United  States  Circuit  Court  of  Vermont,  that  a  part  of  its  decree  being  in,  rem,,  was  good 
as  to  a  non-resident  having  no  notice ;  but  another  part  in  'personam  was  held  void.  Bate8 
V.  Delavan,  5  Paige,  299,  304.  And  per  Walworth,  Ch. : — "bythe  Itx  locireisit(B,pio^eTtj 
belonging  to  a  person  who  is  not  within  the  j  urisdiction  of  a  court  of  law  or  equity  may 
be  made  subject  to  the  jurisdiction  of  the  court,  so  as  to  render  the  judgment  or  decree 
of  such  court  binding,  as  a  proceeding  in  rem,  against  the  property  within  its  jurisdiction. 
But  where  the  defendant  or  any  party  proceeded  against  does  not  reside  in  the  state  or 
county  where  the  suit  is  brought,  and  is  not  served  with  process  and  does  not  appear,  the 
judgment  or  decree  in  such  suit  will  not  be  allowed  to  operate  .m  personam,,  against  such 
party,  in  the  courts  of  any  other  state. 

(See  authorities  cited  by  Bronson  Ch.  J.  in  Oakley  v.  Aspinwall,  4  N.  Y.  521, 533  ;  Force 
V.  Gowen,  33  How.  Pr.  294  ;  and  also  Fiske  v.  Anderson,  33  Barb.  71) ;  post  p.  195,  202. 

"  This  question  appears  to  have  arisen  and  been  decided  in  the  same  way  in  nearly  half 
of  the  states  of  the  IJnion  ;  and  I  am  not  aware  that  the  courts  of  any  state  have  held 
such  a  proceeding  conclusive  upon  the  rights  of  a  party  proceeded  against,  who  has  not 
appeared  or  otherwise  submitted  his  rights  to  the  decision  of  the  court  in  which  such 
proceedings  were  instituted.  See  1  N.  Hamp.  Rep.  243  ;  6  Pick.  Mass.  Rep.  232  ;  4  Conn. 
Rep.  380  ;  2  Verm.  Rep.  303  ;  5  John.  Rep.  37 ;  1  Dall.  Penn.  Rep.  261  ;  2  Leigh's  Virg.  Rep. 
172 ;  1  Dev.  N.  C.  Rep.  187  ;  1  Bailey's  S.  C.  Rep.  242 ;  Hard.  Ken.  Rep.  413 ;  3  Yerg. 
Tenn.  Rep.  484 ;  5  Ham.  Ohio  Rep.  44,  117  ;  3  Blackf  Indi.  Rep.  108  ;  1  Breese's  111.  Rep. 
259 ;  2  Stewart's  Alab.  Kep.  380,  399,  445 ;  Missouri  Rep.  517,  539 ;  3  Mason's  C.  C. 
Rep.  351."  The  learned  chancellor  also  cites  and  adopts  the  argument  of  Judge  Story. 
Confi.  of  Laws,  458,  §  546;  Idem,  508,  §  609.  The  jurisdiction  is  inquirable  of  see  also 
Williams  v.  Preston,  3  J.  J.  Marsh.  610  ;  and  per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11 
Serg.  &  Rawle,  433 ;  Abbe  v.  Goodwin,  7  Conn.  Rep.  377,  and  post,,  note  306  et  seq.  A 
decree  of  a  county  court  requiring  a  defendant  (a  resident  of  the  county)  to  convey  lands 
situate  in  another  county,  does  not  operate  in  rem  so  as  to  affect  the  title  to  the  land,  but 
can  be  enforced  in  personam  only.  Aldridge  v.  Giles,  3  Hen.  &  Munf.  136.  But  jurisdic- 
tion of  the  person,  even  in  a  court  of  chancery  of  a  neighboring  state,  will  be  presumed 
as  well  as  that  it  acted  in  all  other  respects  within  its  jurisdiction,  and  hence  such  juris- 
diction need  not  be  averred  in  pleading  the  decree ;  e.  g.  actual  notice  to  the  party  will  be 
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*66  court  of  *equity,  fixing  the  balance  of  a  partnership  account,  and 
ordering  payment,  would  be  enforced  in  a  court  of  law;(l)  but  it  is 
doubtfuljWhether  an  action  at  common  law  is  generally  maintainable  upon 
a  decree  of  a  court  of  equity  for  a  specific  performance,  the  decree  in  equity 
merely  ascertaining  that  a  party  is  under  an  equitable  obligation  to  pay 
money.  (2). 

'When  evidence  between  other  parties.  On  a  trial  touching  the  right  to 
lands,  decrees  in  chancery  between  other  parties,  concerning  the  same 
lands,  were  held  admissible  in  evidence,  not  as  proof  of  any  of  the  facts 
therein  stated,  but  to  show  the  character  in  which  the  possessor  enjoyed  the 
lands  :  and  with  respect  to  the  objection  that  they  were  res  inter  alios  gestae, 
it  was  observed,  that  this  reason  was  not  conclusive  against  their  admissi- 
bility ;  for,  in  actions  against  the  sheriff  for  an  escape,  it  is  usual  to 
*67  give  in  evidence  judgments  against  third  *persons,  in  order  to  show 
the  character  in  which  the  plaintiff  claims,  and  the  amount  of  damage 
which  he  has  sustained.  (3) 

The  subjects  of  the  admissibility  of  bills  in  chancery,  for  the  purpose  of 
proving  matters  of  pedigree  by  the  allegations  contained  in  them,  and 
of  bills  and  answers  as  admissions  made  by  a  party,  have  been  considered 
in  a  former  part  of  this  work.  (4) 

presumed.  If  he  had  not  any  notice  it  lies  with  him  to  show  that ;  and  if  the  notice  was 
constructive  merely,  so  as  to  reduce  the  decree  to  the  grade  of  prima  facie  evidence  only, 
he  should  show  that.  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  603.  But  see  Elliott  v. 
Ray,  2  Blackf.  Rep.  31,  and  note  2.  If  chancery  have  not  jurisdiction  of  the  subject 
matter,  as  a  hill  filed  for  damages  for  breach  of  warranty  in  the  sale  of  a  chattel,  a  general 
dismissal  will  not  bar  an  action  for  the  damages.  Agreed,  per  Cabell,  J.,  in  Pleasants  v. 
Clements,  2  Leigh,  483.  In  debt  on  a  chancery  decree  of  Missippl,  against  executors,  the 
defendants  were  allowed  to  show  that  the  decree  passed  after  the  death  of  their  testator. 
No  notice  being  taken  of  his  death  on  the  record,  the  court  there  had  no  jurisdiction  of 
the  person  ;  and  the  decree  was,  therefore,  void.  Kelly  v.  Hooper's  Ex'rs,  3  Yerg.  395, 
396.  In  Kentucky,  as  a  circuit  court  has  no  power  to  enjoin  a  judgment  in  another 
county,  a  bill  for  such  inj  unction  dismissed  absolutely  will  be  no  bar  to  a  similar  bill  in  the 
proper  court.     Lancaster  v.  Lair,  1  Dana,  109. 

It  is  not  essentia]  to  a  decree  in  chancery,  as  matter  of  evidence,  that  it  should  be 
enrolled.  Even  a  final  decree  maybe  received  without  that  formality.  Bates  v.  Delavan, 
5  Paige,  399,  303,  304 ;  Winans  v.  Dunham,  5  Wend.  47.  In  this  respect  there  is  a  dif- 
ference between  chancery  and  common-law  courts  of  records. 

The  declaration  in  debt,  on  a  foreign  decree,  claimed  the  principal  sum,  stating  it ;  and 
the  costs,  stating  them.  Plea,  nul  tiel  record.  The  clerk's  certificate  was  formal  as  to  the 
principal  sum,  but  not  sufficient  as  to  the  costs — being  a  mere  memorandum  at  the  foot. 
Yet  held  sufficient  to  support  the  declaration  as  to  the  principal  sum  on  that  issue.  The 
mere  memorandum  of  the  clerk  is  no  part  of  the  record.    Hunt  v.  Lyle,  6  Yerg.  412. 

The  court  will  not  look  into  the  records  of  other  causes  in  court  to  search  for  proof- 
though  they  may  know  that  it  exists  there.  If  pertinent,  the  records  in  such  causes  must 
be  regularly  introduced  as  evidence  in  the  principal  cause.  Hart  v.  Bleitiht  3  Jlonroe 
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(1)  See  Henley  v.  Soper,  8  B.  &  C.  16.  See  also  by  Lord  Ellenborough,  C.  J.,  in  Sadler 
V.  Robins,  1  Camp.  253,  255  ;  by  the  court,  in  Henderson  v.  Henderson,  B  Q.  B,  288,  296. 

(2)  Carpenter  v.  Thornton,  3  B.  &  A.  52.     But  see  the  cases  cited  in  the  last  note. 

(3)  By  Tindal,  C.  J.,  in  Davies  v.  Lowndes,  1  N.  C.  607 ;  S.  C,  in  error,  6  M.  hG.  471  ; 
see  p.  520. 

(4)  Vol.  I,  Chap.  7,  Sect.  3,  Of  Hearsay  in  Matters  of  Pedigree;  Sect.  10,  Of  Admissions 
by  Parties  to  the  Suit. 

Note  279.  — (It  seems  to  be  the  prevalent  opinion  that  a  bill  in  chancery  cannot  be 
used  as  an  admission,  on  the  ground  that  the  facts  stated  in  the  bill  are  frequently  the 
mere  suggestions  of  counsel,  made  for  the  purpose  of  obtaining  an  answer  upon  oath  by 
the  defendant.     See  former  edition  of  the  text,  Vol.  II,  p.  28.) 

See  Gresley's  Bq.  Ev.  322.  323.  These  rules  were  adopted  by  Oakley,  J.,  in  Belden  v. 
Davis  (2  Hall's  Rep.  N.  Y.  S.  C.  444).  They  are  sustained  by  variovis  American  cases. 
Owens  V.  Dawson,  1  Watts,  149,  150  ;  Francis  v.  Hazlerig's  Ex'rs,  1  Marsh.  Ken.  Rep.  93, 
94  ;  Rees  v.  Lawless,  4  Litt.  218.  The  doctrine  of  the  text  as  to  bills  in  evidence  is  ably 
sustained  by  Judge  Mills'  argument  in  Rankin  v.  Maxwell's  Heirs,  2  Marsh.  Ken.  Rep. 
488,  491.    And  see  per  Bailey,  J.,  in  Rex.  v.  All  Saints,  1  Man.  &  Ryl.  667. 

A  bill  formerly  filed  by  the  witness  was  offered  in  evidence  to  contradict  what  he  now 
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A  bill  in  chancery  is  proper  evidence  to  show  the  existence  of  a  judicial 
proceeding,  and  that  certain  facts  were  in  issue  between  the  parties,  in  order 
to  introduce  the  answer,  depositions,  or  decree. 

Demurrer.  A  demurrer  in  chancery  does  not  admit  the  facts  charged  in 
the  bill ;  for  if  the  demurrer  be  overruled,  the  defendant  may  still  go  on, 
and  answer.  So  if  the  defendant  pleads ;  for  the  plea  only  amounts  to  a 
statement,  that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  not 

bound  to  answer.  Demurrers,  therefore,  and  pleas  in  chancery,  are 
*68       *not  evidence,  against  the  party  demurring   or  pleading  the  facts 

charged  in  the  bill,  in  a  future  action  between  the  parties  to  the 
chancery  suit.(l) 

Depositions.  The  subject  of  depositions  in  chancery  will  be  considered 
in  connection  with  other  species  of  depositions  in  a  following  section.  (2) 

swore.  He  said  Ms  counsel  filed  it,  that  he  had  never  read  it,  but  he  believed  his  counsel 
told  him  vfhat  he  meant  to  insert  in  it.  The  bill  was  neither  signed  nor  sworn  to  by  the 
witness ;  held  inadmissible.    Belden  v.  Davis,  2  Hall's  Rep.  N.  Y.  S.  C.  433. 

But  on  a  question  whether  the  parties'  alleged  agent  had  acted  within  the  scope  of  his 
authority  in  making  a  deed,  a  bill  filed  by  some  of  the  parties,  even  while  infants,  recog- 
nizing the  title  set  up  in  ejectment  as  derived  under  that  deed  to  one  J.,  was  received 
among  various  other  circumstances,  though,  for  aught  that  appeared,  the  bill  had  been 
filed  by  counsel,  and  contained  merely  his  own  suggestions.  M'Connell  v.  Bowdry's 
Heir's,  4  Monroe,  393.  395.     Quere. 

And  a  part  of  the  records  of  a  bill  and  decree  between  the  same  parties,  were  received 
as  evidence  to  identify  land  conveyed  under  the  decree  with  that  which  the  party  had 
contracted  to  convey  as  the  condition  on  which  his  antagonist  was  to  pay  him  moaey. 
And  the  court  held,  that  only  so  mudli  of  the  proceedings  in  chancery  need  be  read  as 
were  pertinent  to  show  the  identity.  Francis  v.  Hazlerig's  Ex'rs.  1  Marsh.  Ken.  Rep.  93, 
94,  95.  And  per  Boyle,  Ch.  J.:  "  The  general  rule  on  this  subject  is,  that  the  whole  of  the 
record  which  concerns  the  matter  in  question  should  be  produced ;  and  as  the  bill  and 
decree  were  all  that  was  necessary  to  show  the  identity  of  the  land  conveyed,  and  that 
which  the  defendants  in  error  had  contracted  to  convey,  it  was  evidently  not  incumbent 
upon  them  to  produce  any  other  part  of  the  record."  Francis  v.  Hazlerig's  Ex'rs,  1 
Marsh.  Ken.  Rep.  95. 

(1)  Tomkins  v.  Ashby,  Mo.  &  M.  32. 

(2)  Note  280. — A  clear  and  positive  denial  on  oath  must  be  overcome  by  more  than  one 
witness,  or  a  decree  cannot  be  made  against  the  answer.  In  this  general  position  there  is 
no  disagreement  among  the  cases  cited,  or  others.  Bibb  v.  Smith,  1  Dana,  580,  581  ; 
Webb  V.  Pell,  4  Paige,  8g8.  372,  373  ;  M'Neil  v.  Magee,  5  Mason,  244 ;  Green  v.  Vardiman, 
2  Blackf  324;  Jenison  v.  Graves,  2  Blackf.  440;  Hoomes  v.  Smock,  1  Wash.  Rep.  389, 
393  ;  Love  v.  Braxton,  5  Call.  537,  543,  543  ;  Gray  v.  Farris,  7  Yerg.  155.  The  answer  of 
a  defendant  is  equally  within  the  rule,  though  it  be  doubtful  whether  he  was  properly 
made  a  party.  Field  v.  Field,  6  Granch,  8,  24,  35.  So,  whether  it  answer  the  charging  or 
stating  part  of  the  bill.     Smith  v.  Clark,  4  Paige,  368,  370. 

If  the  answer  set  up  a  distinct  fact,  not  responsive  to  the  bill,  and  issue  be  taken  on 
such  fact,  it  lies  with  the  defendant  to  prove  it ,  for  then  the  answer  cannot  be  taken  as 
evidence.  In  addition  to  the  cases  there  cited,  and  to  the  same  effect,  see  the  following: 
Taylor  v.  Knox's  Heirs,  1  Dana,  391,394;  Green  v.  Vardiman,  3  Blackf.  334 ;  Green  v. 
Hart,  on  appeal,  1  Johns.  Rep.  580.  The  case  of  Green  v.  Hart,  furnishes  a  very  exact 
illustration  of  this  rule.  There  the  complainant  claimed  in  his  bill,  that  a  certain  note 
against  the  defendant  had  been  assigned  to  him,  the  complainant,  for  a  valuable  consid- 
eration, but  inquired  nothing  as  ito  usury.  The  defendant  in  answering,  alleged  usury 
in  the  assignment.  This  not  being  responsive,  it  was  held  that  proof  of  the  vi;ritteu 
assignment,  indorsed  by  the  assignor,  established  a  valuable  consideration  ;  and  the  dis- 
tinct fact  of  usury  being  put  in  issue,  the  defendant  must  prove  it.  ,  But  had  he  denied  a 
valuable  consideration,  it  would  have  lain  with  the  complainant  to  make  that  out  with 
the  usual  strength  of  proof  required  to  meet  ■  a  responsive  denial ;  though  the  indorse- 
ment of  the  note  imported  a  consideration,  and  there  was  no  need  of  the  averment  of  any 
consideration  in  the  bill.     See  the  opinion  of  Spencer,  J.,  1  John.  590. 

That  the  defendant  does  not  recollect,  is  not  a  denial,  nor  equivalent  to  an  allegation 
that  he  does  not  believe.  Talbot  v.  Sebree's  Heirs,  1  Dana.  56.  And  if  he  have  no  per- 
sonal knowledge  of  tlie  fact,  though  he  deny  it,  the  testimony  of  one  witness  will  be  suf- 
ficient to  countervail  it.  Combs  v.  Boswell,  1  Dana,  473,  474.  The  answer  of  a  minor  by 
his  guardian  ad  litem,  must  have  some  effect  where  it  denies  a  fact,  and  should  be  over- 
come by  proof.  Doyle  v.  Sleeper,  1  Dana,  531,  541.  Where  administrators  answer, 
professing  ignorance,  &o.,  but  at  the  same  time  putting  the  matter  distinctly  in  issue  by  a 
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denial,  how  far  a  court  of  equity  will  decree  on  the  oath  of  a  single  witness  against  the 
answer,  quere.  Hunt  v.  Eousmanier,  3  Mason,  294,  303.  Even  the  total  omission  in  an 
answer  to  notice  facts  charged  in  the  bill  but  not  there  stated  to  be  within  the  defend- 
ant's linowledge,  and  which  are  hot  presumably  within  his  knowledge,  shall  not  be  taken 
as  an  admission  of  those  facts,  but  they  must  be  proved :  held,  of  a  bill  filed  to  charge  a 
surety  separately,  which  bill  charged  the  death  and  insolvency  of  the  principal  as  the 
ground  of  proceeding  against  the  surety ;  these  two  facts  not  being  noticed  in  the  answer 
of  the  surety.    Long  v.  Dupuy,  1  Dana,  104,  105. 

It  is  also  proper  to  observe,  that  though  an  answer  responsive  to  a  bill  be  evidence,  yet 
it  is  but  parol  evidence,  subject,  as  such,  to  every  objection  of  incompetency  where  It  seeks 
to  vary,  contradict,  or  impeach  a  writing,  &c.  Therefore,  where  the  answer  admitted  a 
deed,  but  spoke  of  its  object,  in  order  to  vary  its  apparent  effect,  though  the  deed  was  in- 
quired of  by  the  bill,  and  the  answer  was  responsive  as  to  its  execution,  &c.,  the  answer  was 
held  inadmissible  when  offered  to  vary  its  effect.  Jones  v.  Sluby,  5  Har.  &  Johns.  373,  381. 

The  general  force  of  an  answer  as  evidence,  in  any  respect,  may  be  overcome  by  strong 
contradictory  testimony  in  respect  to  particulars,  especially  if  it  amount  to  the  establish- 
ment of  perjury  against  the  answer.  Countz  v.  Geiger,  1  Call.  190,  193.  On  try- 
*69  ing  an  issue  of  fact  *awarded  by  chancery,  the  defendant's  answer  being  offered  in 
his  behalf  was  rejected  as  proof,  because  it  had  been  overcome  by  depositions  of 
more  than  one  witness  contradicting  it.  Cartwright  v.  Godfrey,  1  Murph.  423.  On  an 
issue  to  try  the  validity  of  a  will  under  the  Ohio  statute,  the  answer  cannot  be  read. 
Green  v.  Green,  5  Hamm.  378. 

Where  an  answer  on  oath  is  waived  pursuant  to  the  New  York  statute  (8  E.  S.  175),  the 
answer  is  not  evidence  in  favor  of  the  defendant  for  any  purpose ;  but,  as  a  pleading, 
the  plaintiff  may  avail  himself  of  its  admissions  and  allegations  to  establish  the  casa  made 
by  his  bill.    Bartlett  v.  Gale,  4  Paige,  508,  507. 

How  an  answer  in  response  to  the  bill  is  to  be  construed  in  other  parts  in  support  of 
itself,  see  Clason  v.  Morris,  10  Johns.  Eep.  524  Although  such  an  answer  may  contain 
circumstances  discrediting  itself,  and  making  out  the  complainant's  case  contrary  to  a 
general  denial  of  that  case  in  the  answer,  yet  where  the  answer  denied  all  fraudulent  intent 
against  creditors,  which  was  charged  in  the  bill,  tjfough  it  admitted  certain  circumstances 
which  might  have  been  relied  on  as  indicia  of  such  intent,  the  cause  being  heard  on  bill 
and  answer,  held,  that  the  general  denial  of  the  intent  should  prevail.  Cunningham  v. 
Freeborn,  11  Wend.  240,  253,  353.  But  it  would  be  otherwise  if  circumstances  had  been 
admitted  showing  fraud  pev  se.  Id.  358,  353,  per  Nelson,  J.  How  far  an  answer,  though 
responsive  to  the  bill,  shall  be  held  to  destroy  its  ovm  denial  or  explanations,  by  the 
admission  of  inconsistent  circumstances,  see  Jackson  v.  Hart  (11  Wend.  343),  and  especially 
the  opinion  of  Savage,  C.  J.  (Id.  348,  349),  and  a  strong  minority  of  the  Court  of  Errors,  the 
general  views  of  whom  were  not  denied  by  the  majority,  though  they  came  to  a  different 
result.  The  former  thought  the  circumstances  disclosed  by  the  answer  itself  sufficiently 
strong  to  overcome  the  matter  of  defense  it  set  up.  The  latter  thought  they  amounted  to 
no  more  than  suspicion  of  its  falsity.  And  see  Pierson  v,  Catlin,  3  Verm.  Eep.  273.  And 
see  further,  as  to  what  will  amount  to  a  clear  denial,  post,  in  t^ese  notes,  relative  to  the 
number  of  witnesses. 

One's  answer  in  chancery  being  a  confession,  is  always  evidence  against  him,  when 
pertinent,  whoever  may  have  been  parties  in  the  cause  wherein  it  was  interposed.  Grant 
V.  Jackson,  1  Peak.  Cas.  203 ;  Kiddie  v.  Debrutz,  1  Hayw.  420 ;  Minis  v.  Mims,  3  J.  J. 
Marsh.  103,  109,  110  ;  per  Bayley,  J.,  in  Eowe  v.  Brenton,  3  Mann.  &  Eyl.  271, 272  ;  Eoberts 
V.  Tennell,  3  Monroe,  247,  349  ;  Hunter  v.  Jones,  6  Band.  541;  Gresley's  Eq.  Ev.  323. 

But  it  is  not  at  law  evidence  for  the  party  in  any  respect,  unless  his  antagonist  choose 
to  use  it,  even  though  it  was  called  out  on  a  bill  of  discovery  for  the  purpose  oi  the  very 
suit  at  law  in  which  it  was  offered.  It  is  therefore  entirely  in  the  election  of  the  party 
calling  for  it,  whether  he  will  use  it  or  not.  He  may  rel'use,  and  prove  his  entire  cause 
by  other  evidence,  or  he  may  use  it  and  disprove  by  other  evidence,  all  allegations  in  it 
detrimental  to  his  cause.  Nourse  v.  Gregory,  3  Litt.  378.  The  same  rule  holds  of  a  bill 
of  discovery  in  aid  of  a  defense  in  chancery.  Held  there,  that  a  defendant  to  a  cross  bill 
could  not  use  his  answer  in  evidence,  unless  it  was  first  introduced  by  the  plaintiff.  Phil- 
lips v.  'Thompson,  1  John.  Ch.  Eep.  131. 

A  demurrer  or  pl^  to  a  bill  is  not  evidence.  The  now  defendant  at  law  had  filed  a  bill 
against  the  plaintiff,  setting  up  the  matter  of  defense  to  the  present  action.  The  plaintiff 
(defendant  in  the  first  suit)  had  demurred  to  the  bill,  but  the  demurrer  being  overruled, 
he  had  pleaded  to  that  part  of  the  bill  respecting  the  defense.  The  defendant  in  the  suit 
at  law  proposed  to  read  the  chancery  proceedings  in  evidence  on  the  trial,  as  amounting 
to  an  admission  of  the  matter  of  defense.  But  Abbott,  C.  J.,  refused  the  evidence,  observ- 
ing that,  "  aftSr  a  demurrer  to  a  bill  in  equity,  if  the  demurrer  were  overruled,  the  party 
might  still  go  on  and  answer ;  and  that  consequently  the  demurrer  was  not  to  be  taken  as 
an  absolute  admission  of  the  facts  charged ;  and  that  on  the  same  principle  a  plea  in  equity 
could  not  be  so  ;  for  it  amounted  merely  to  a  statement  of  the  circumstances,  to  prove, 
that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  not  bound  to  answer.  It 
could,  therefore,  no  more  amount  to  an  admission  of  those  facts,  than  a  witness  who 
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declines  to  answer  a  question  can  be  held  to  admit  the  fact  inquired  into.    Tomkins  v. 
Ashby,  1  Mood.  &  Malk.  33,  33. 

Such  is  the  general  rule.  Crummen  v.  Cavenah,  1  Mart.  Lou.  Rep.  (N.  S.)  582 ;  Roberts 
V.  Tennell,  3  Monroe,  249  ;  Lawrence  v.  Ocean  Insurance  Co.,  14  John.  Rep.  241,  260,  per 
Thompson,  C.  J.  And  see  ante.  Vol.  I,  notes  130, 121,  122,  124,  as  to  the  taking  of  confes- 
sions together.  Also  Gresley's  Bq.  Ev.  824,  825.  But  it  is  not  true  that  because  the  whole 
may  be  read,  all  parts  of  an  answer  indiscriminately  are  evidence  even  at  law  and 
*70  in  respect  to  a  bill  of  *discovery.  The  plaintiff's  counsel  having  read  in  evidence 
the  answer  of  the  defendant  at  law  to  a  bill  of  discovery,  and  the  defendant's  counsel 
offering  to  read  the  residue ;  on  objection,  the  court  said  :  "  The  bill,  if  it  contain  any 
facts  useful  to  the  defendant,  is  evidence  for  him  against  the  plaintiff.  The  answer  of  the 
defendant  is  evidence  for  him,  so  far  as  it  is  responsive  to  the  call  in  the  bill  for  discovery, 
or  connected  necessarily  with  the  responsive  matter,  or  explanatory  of  It.  So  far  as  the 
answer  in  such  a  case  sets  up  matter  not  responsive  to  the  call  of  the  bill,  or  is  not  neces- 
sarily connected  with,  or  explanatory  of  it,  it  cannot  be  used  in  evidence  by  the  party 
making  it.  Methodist  Church  of  Cincinnati  v.  Wood,  5  Ham.  Rep.  284, 385.  And  though 
a  defendant  has  a  right  to  claim  that  the  whole  shall  be  read  and  taken  together,  yet  it 
does  not  follow  that  all  in  his  favor  shall  operate  as  evidence  for  him  of  equal  weight  with 
that  which  goes  against  him.  But  the  allegations  adverse  to  the  plaintiiT  may  either  be 
discredited  by  matter  apparent  on  the  answer  itself,  or  by  proving  perjury  in  some  par- 
ticulars ((Jountz  V.  Greiger,  1  Call,  190,  192);  or  by  direct  proof  contradicting  all  the 
allegations  adverse  to  the  cause  of  the  party  who  called  for  the  answer.  Nourse  v.  Gregory, 
3  Litt.  378.  For  as  we  have  seen,  both  by  the  text  and  several  of  the  notes,  an  answer  is 
like  any  other  confession,  and  must  be  governed  by  the  same  rules ;  and  we  saw  a  great 
variety  of  cases,  Vol.  I,  note  122,  wherein  the  jury  might  give  full  credit  to  the  portion 
making  against  the  party,  and  reject  all  that  made  for  him,  though  prima  facie, Tooib.  con- 
fession and  answer  must  receive  equal  credit  whether  for  or  against,  and  one  would 
balance  the  other.    Ante,  Vol.  I,  note  118. 

Where  parts  of  the  answer  are  used  as  evidence  against  the  defendant  in  equity,  he  is 
not  entitled  as  of  course  even  to  read  the  whole.  The  master  of  the  Rolls  ruled,  that  if 
a  plaintiff  read  a  passage  of  the  defendant's  answer  as  evidence  of  a  particular  fact,  the 
defendant  had  no  right  to  read,  as  evidence,  any  subsequent  matter,  although  it  might 
be  connected  vrith  the  passage  which  the  plaintiff  had  read  by  such  words  as  "  but," 
"  and,"  &c.,  unless  the  flubsequent  matter  was  explanatory  of  the  passage  read  by  the 
plaintiff.  Davis  v.  Spurting,  1  Russ.  &  Mylne,  64.  But  the  plaintiff  is  compellable  to 
read  all  other  passages  in  the  answer  which  are  explanatory  of  the  passage  read,  whether 
such  other  passages  are  connected  in  point  of  grammatical  construction,  or  separated  by 
passages  relating  to  distinct  subjects.  Nurse  v.  Bund,  5  Sim.  225.  And  see  Bartlett  v. 
Gillard,  3  Russ.  149,  infra.  An  answer  was  put  in  without  oath,  that  being  waived 
under  the  New  York  statute ;  and  per  Walworth,  C,  in  Bartlett  v.  Gale  (4  Paige,  507) : 
"  The  plaintiff's  counsel  is  wrong  in  supposing  that  the  whole  answer  must  be  taken 
together  as  evidence,  and  that  the  complainant  cannot  avail  himself  of  the  admissions  in 
one  part  of  it,  without  being  also  bound  by  the  statements  and  allega,tions  in  other 
parts  of  the  same  answer.  This  is  not  so,  even  where  the  complainant  calls  for  an 
answer  on  oath  except  as  to  those  parts  of  it  which  are  responsive  to  the  bill.  But  \f(]iere 
an  answer  on  oath  is  waived,  although,  as  a  pleading,  the  plaintiff  may  avail  himself  of 
admissions  and  allegations  in  the  answer  which  go  to  establish  the  case  made  by  the 
bill,  such  answer  is  not  evidence  in  favor  of  the  defendant  for  any  purpose." 

Where  a  passage  read  by  a  plaintiff  refers  to  another  passage,  the  latter  is  to  be  read 
only  for  the  purpose  of  explaining  or  qualifying  the  thing  in  respect  of  which  the 
reference  is  made ;  and  not  for  the  purpose  of  introducing  new  facts  which  do  not  explain 
or  qualify  that  thing,  thongh  such  new  facts  be  connected  4n  grammatical  construction 
with  that  which  must  be  read.    Bartlett  v.  Gillard,  8  Russ.  149. 

See  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  Rep.  241,  360,  per  Thompson,  C.  J. ;  Roberts 
v.  Tennel,  3  Monroe,  249,  S.  P.,  adverted  to  as  decided ;  Peak.  Ev.  56,  is  there  cited  by 
Boyle,  C.  J.,  and  questioned  as  not  being  attainable  in  principle. 

Roberts  v.  Tennell  decided,  that  where,  at  law,  the  answer  in  chancery  of  the  defend- 
ant, as  put  in  to  the  original  bill,  is  used  against  him,  he  shall  not  be  allowed  to  read  his 
subsequent  answer  to  an  amended  bill,  though  in  the  same  cause.  In  that  case  it  was 
not  offered  in  explanation  of  the  first  merely,  but  as  evidence  in  general.  3  Monroe,  249, 
250.  "  It  is  true,"  says  Boyle,  C.  J.,  "  that  wherever  the  declaration  of  a  party  is  used  as 
evidence  against  him,  the  whole  of  it  must  be  taken  together,  as  well  that  which  operates 
in  his  favor  as  that  which  makes  against  him  ;  and  hence  it  is  an  established  rule,  that 
If  an  answer  of  a  party  is  used  against  him,  he  has  a  right  to  insist  upon  the  whole  of  it 
being  read.  But  regularly  it  is  only  the  whole  statement  which  he  makes  at  the  same 
time,  which  he  has  a  right  to  insist  upon  being  read  in  his  favor,  when  a  part  of  it 
•71  is  used  against  him ;  and  therefore,  if  a  statement  made  at  one  time  *is  used  against 
a  party,  it  does  not  make  a  statement  used  by  him  at  a  different  time  evidence  in 
his  favor."  Id.  249.  See  per  Golden,  Senator,  in  Murray  v.  Coster,  4  Cowen,  630,  S.  P. ; 
and  ante,  note  118 ;  on  the  point  that  one  distinct  confession  cannot  be  used  to  explain, 
qualify,  or  oontiadict  another. 
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See  Grealey's  Eq.  Ev.  325, 

This  distinction,  that  by  calling  for  discovery  on  oath,  you  merely  admit  the  compe- 
tency of  your  adversary  personally  as  a  witness,  but  not  the  competency  of  the  matter  he 
may  set  up,  has  been  acted  upon  in  other  courts,  and  is  obviously  a  distinction  which  must 
frequently  arise.  In  Jones  v.  Sluby  (stated  ante  in  this  mite),  we  noticed  that  it  was  inad- 
missible to  vary  by  parol  the  effect  of  a  written  instrument  admitted  by  the  answer.  And 
the  doctrine  in  the  test,  that  where  matter  is  set  up  as  mere  hearsay,  or,  indeed,  if  it 
appears  necessarily  to  be  so  on  the  face  of  the  answer,  it  cannot  claim  the  force  of  evi- 
dence, was,  as  we  saw,  recognized  in  various  chancery  cases,  amte.  See  also  ante,  for  sev- 
eral cases  on  the  same  head. 

See  Gresley's  Eq.  Ev.  324,  325. 

Not  only  must  the  answer  be  taken  together,  but  where  it  is  an  answer  to  particular 
interrogatories  in  the  bill,  that  also  must  be  read  if  in  existence.  Where  the  bill  is  lost, 
though  you  cannot  read  the  answer  as  such,  yet,  as  against  the  party  answering,  you  are 
3,t  liberty  to  read  it  as  something  said  or  written  by  him.  Per  Bayley,  J.,  in  Rowe  v. 
Brenton,  3  Mann.  &  Ryl.  271,  272  ;  per  Lord  Tenterden,  C.  J.,  Id.  373.  Answers  were  pro- 
duced, some  portions  of  which  were  unintelligible,  per  se,  for  want  of  the  bill  (which  was 
lost),  such  as,  that  "we  do  not  know,"  &c.,  while  other  parts  were  intelligible  ;  and  it  was 
strenuously  insisted  that  they  could  not  be  read  without  violating  the  rule  that  the  whole 
shall  be  taken  together.  But  Lord  Tenterden,  C.  J.,  said,  if  there  be  any  obscurity  in 
them,  that  will  take  away  from  their  effect.  Bayley,  J.,  agreed  to  a  case  cited,  that  a  wit- 
ness having  in  his  power  part  of  a  document  which  may  throw  light  on  the  subject,  must 
produce  it  before  he  can  speak.  Here,  he  observed,  the  party  produces  all  that  he  has  in 
his  power.  In  the  absence  of  the  interrogatories,  we  shall  see  from  the  document  itself 
whether  it  be  or  be  not  fairly  and  distinctly  intelligible.  The  answers  were  received.  Id. 
272,  273.  See  Rex  v.  Picton,  30  Howell's  State  Trials,  225  ,■  Hart  v.  Harrison,  1  Ford's 
MS.  145,  cited  2  Stark.  Ev.  872  n.  p.  Where  the  bill  of  discovery,  filed  by  the  defendant, 
prayed  the  discovery  and  production  of  all  the  defendant's  letters,  or  those  of  others  wxit^ 
ten  to  the  plaintiff,  relating  to  the  debt,  and  an  answer  had  been  filed,  and  various  letters 
brought  in,  the  court  refused  to  receive  any  of  the  letters  in  evidence  vrithout  the  produc- 
tion of  the  bill  and  answer.  Tindall,  C.  J.,  said :  "  The  letter  offered  is  not  one  from  the 
plaintiff,  but  written  and  sent  to  him ;  nor  is  it  proposed  to  put  it  in  with  any  letter  in 
reply.  It  may  be  that  the  answer  would  so  contradict  or  explain  as  to  neutralize  its 
effect."  Hewett  v.  Piggott,  5  Carr.  &  Payne,  75.  It  was  said  by  Thompson,  Ch.  J.,  in 
Lawrence  v.  The  Ocean  Ins.  Co.  (11  John.  260),  that  letters  called  for  and  disclosed  by  the 
answer,  are  to  be  deemed  part  of  it,  and  cannot  be  read  without  the  production  of  the  an- 
swer, inasmuch  as  the  defendant  is  entitled  to  have  the  whole  read.  But,  as  was  sug- 
gested in  Hewitt  v.  Piggott  (supra),  there  is  a  distinction  between  letters  generally 
received  and  sent,  respecting  the  subject  of  discovery,  and  those  which  are  written  by  the 
party  himself,  or  his  agent.  So  it  is  necessary  to  distinguish  between  cases  where  the  let- 
ter is  produced  as  part  of  an  answer,  and  where  it  is  not.  A  letter  from  the  plaintiff's 
agent  having  been  referred  to  in  the  plaintiff's  answer  to  a  bill  filed  by  a  third  person, 
and  inspected,  by  mutual  consent,  a  copy  of  it  was  now  offered  by  the  defendant  as  evi- 
dence on  the  trial,  without  the  answer.  On  objection,  that  the  letter  could  not  be  read 
witj^out  the  answer,  the  court,  by  Lord  Tenterden,  C.  J.,  said  :  "  If  the  letter,  instead  of 
being  merely  handed  to  the  solicitor  of  one  of  the  parties  for  the  inspection  of  the  other, 
had  been  produced  in  the  Court  of  Chancery,  and  filed  in  the  master's  oiEce,  and  the 
defendant  here  had  wished  to  offer  it  as  evidence  in  an  action  at  law,  it  would  have  been 
for  the  Lord  Chancellor  to  exercise  his  judgment,  whether  or  not  he  would  permit  it  so  to 
be  made  use  of.  without  the  answer  to  which  it  related;  or  if,  in  such  a  case,  the  letter 
had  been  produced  here,  without  the  Lord  Chancellor's  order,  this  court  would  have  deter- 
mined, in  their  discretion,  upon  its  admissibility.  But  in  this  case,  the  letter  was  not 
regularly  before  the  court  of  chancery  in  the  suit  there,  and  we  think  it  impossible  under 
the  circumstances,  that  this  court  should  exercise  a  discretion  as  to  admitting  or  rejecting 
it.  Whether  it  is  necessary,  in  every  instance,  to  read  an  answer  in  chancery  for  the  purpose 
of  making  any  documents  evidence  which  may  be  an  nexed  to  it,  we  do  not  now  decide. 
*72  I  should,  at  present,  think  *it  a  very  strong  proposition,  to  say  that  the  answer  must, 
at  all  events,  be  read,  though  having  no  connection  with  tlie  case  in  which  the  doc- 
uments are  produced.  But  here,  at  least,  we  think  the  copy  in  question  was  admissible." 
Long  v.  Champion,  2  Barn.  &  Adoljjh.  284.  But  where  a  party  offered  a  sworn  copy  of  a 
book  to  which  his  adversary  had  referred,  in  an  answer  in  chancery,  and  which,  in  pursu- 
ance of  an  order,  he  had  left  for  inspection  at  the  master's  oBice,  Lord  Tenterden  held 
"  that  this  was  the  same  as  if  the  whole  book  were  appended  to  the  answer,  or  the  answer 
expanded  to  the  extent  of  the  book,  and  that  advantage  could  not  be  taken  of  an  inspec- 
tion obtained  through  a  conventional  and  economical  proceeding  between  the  parties  in 
the  chancery  suit,  to  give  in  evidence  a  part  of  the  answer  without  reading  the  whole." 
Anon.,  cited  2  Barn.  &  Adolph.  285,  by  Pollock,  arg.    See  S.  C,  Gresley's  Eq.  Ev.  324. 

When  an  answer  is  introduced  merely  for  the  purpose  of  impeaching  a  witness,  its  use 
■will  be  confined  to  so  much  as  relates  to  that  single  point.  Sparin  v.  Drax  2  Bac  Abr 
622 ;  S.  C,  Gresley's  Eq.  Ev.  324.  ".  '  ' 
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The  answer  is  not  only  evidence  against  the  immediate  party  making  it,  but  against  his 
privy  ;  that  is  to  say,  any  one  coining  to  his  rights  and  incurring  the  lilie  liabilities  in 
respect  to  the  subject  to  vrhich  the  matter  of  the  answer,  proposed  as  evidence,  relates. 
This  successorship  may,  of  course,  be  either  by  purchase  or  by  operation  of  law ;  and 
regarding  the  answer,  according  to  its  true  nature,  as  the  confession  of  the  party,  operat- 
ing equally  upon  him  aud  all  those  who  claim  under  him,  immediately  or  remotely,  it  is 
admitted  subject  to  the  same  restrictions  as  common  confessions,  when  oflfered  for  a  simi- 
lar purpose.  All  the  considerations,  therefore,  are  applicable  to  it,  which  we  had  occasion 
so  fully  to  notice  (note  104),  when  speaking  of  the  latter.  In  that  note,  we  took  occa- 
sion to  notice  in  advance  the  leading  case  now  reached  in  the  course  of  the  text,  with 
several  other  cases  specifically  exhibiting  the  effect  of  the  answer  when  brought  to  bear 
on  the  privy.  These  we  shall  not  repeat,  but  merely  add  some  few  cases  bearing  on  the 
same  point. 

It  is  said  in  Mosely  v.  Armstrong  (3  Monroe,  287,  289),  that  the  answer  of  one  defendant 
is  not  evidence  against  the  other,  though  the  latter  claim  under  the  former.  This  is  but 
the  principle  asserted  in  note  104,  above  referred  to.  that  in  order  to  commit  the  person 
claiming  under  the  respondent,  he  must  come  in  by  conveyance  or  other  title  acquired  sub- 
sequent to  the  answer  being  put  in.  See  that  note,  and  the  cases  there  cited.  Also  Gully  v. 
The  Bishop  of  Exeter,  2  Moore  &  Payne,  366, 373, 374,  275,  S  P.    And  see  Turner  v.  Holman, 

5  Monroe,  511,  In  Ward  v.  Davidson  (2  J.  J.  Marsh.  443, 445),  Judge  Robertson  remarks : 
"  Although  it  has  been  decided  by  the  Supreme  Court  of  the  Union  in  Field  v.  Holland  (6 
Cranch,  24),  that  the  answer  of  a  defendant  may  be  evidence  against  a  co-defendant,  who 
derived  his  right  from  him,  yet  the  contrary  doctrine  seems  to  be  so  firmly  settled  in  this 
state  by  repeated  decisions  of  this  court,  that  it  would  be  an  unexpected,  and  perhaps  an 
injurious  innovation,  to  recognize  the  authority  of  the  national  court,  as  superior  on  this 
question,  to  that  of  the  supreme  tribunal  of  Kentucky."  We  have  not  been  able  to  per- 
ceive, after  a  close  inspection  of  Field  v.  Holland,  that  the  Supreme  Court  of  the  United 
States  have  made  a  decision  so  very  unscientific  as  the  one  above  imputed  to  them.  Mr. 
Cranch's  marginal  note  does,  indeed  (6  Cranch,  p.  9),  assert  the  rule  in  the  terms  men- 
tioned by  Judge  Eobertson,  but  we  think  the  note  is  not  sustained  by  the  opinion  of  the 
court.  The  decisions  in  Kentucky  doubtless  proceed  upon  the  sound  distinction,  that  the 
answer,  filed  before  the  respondent  has  parted  with  his  interest,  shall  be  received  against 
all  to  whom  the  subject  afterwards  comes,  but  not  if  tiled  after.  Rees  v.  Lawless,  4  Litt. 
218,  319  ;  S.  C,  ante,  Vol.  I,  note  104. 

See  Gresley's  Eq.  Ev.  228.  S.  P. 

The  cases  are  uniform  to  the  general  rule  that  the  answer  of  one  defendant  is  not  evi- 
dence against  his  co-defendant.  Clark's  Ex'rsv.  Van  Eiemsdyk,  9  Cranch,  153, 156  ;  Leeds 
V.  The  Marine  Ins.  Co.,  2  Wheat.  380,  383  ;  Dade's  Adm'r  v.  Madison,  5  Leigh,  401  ;  Gres- 
ley's Eq.  Ev.  24,  25  ;  Daniel  v.  Ballard,  2  Dana,  396  ;  Field  v.  Holland,  6  Cranch,  8  ;  Mosely 
V.  Armstrong,  3  Monroe,  387,  289  ;  Harrison's  Heirs  v.  Johnson,  3  Litt.  286  ;  Hayward  v. 
Carrol,  4  Har.  &  John.  518  ;  Fanning  v.  Prichett,  6  Monroe,  79, 80 ;  Blight's  Heirs  v.  Banks, 

6  Monroe.  193, 197 ;  Hoomes  v.  Elliott,  1  Wash.  Virg.  Rep.  389,  393  ;  Timberlake  v.  Cobbs, 
3  J.  J.  Marsh.  136  ;  Rundlet  v.  Jordan,  8  Greenl.  47 :  Webb  v.  Pell,  3  Paige,  368,  370  ;  per 
Hoffnaan  J.,  in  De  Forrest  v.  Parsons,  3  Hall's  Rep.  N.  Y.  S.  C.  441 ;  Winters  v.  January, 
Litt.  Sel.  Cas.  13 ;  Turner  v.  Holman,  5  Monroe,  411  ;  Thomasson,  v.  Tucker's  Adm'rs,  3 
Blackf  172 ;  Phoenix  v.  Ingraham's  Assignees,  5  John.  Rep.  413,  436  ;  Jones  v.  Bullock,  3 
Bibb,  467  ;  Hardin  v.  Baird's  Heirs,  Litt.  Sel.  Cas.  340.  Nor  is  it,  though  the  respondent 
be  agent  to  his  co-defendant  against  whom  it  is  sought  to  be  used.  Leeds  v.  The  Marine 
Ins.  Co.,  3  Wheat.  380,  383.  And  see  note  141,  et  seq.  In  England,  however,  where  a 
defendant  stated  that  his  memory  was  frail  on  account  of  age,  and  referred  to  another 
person  as  having  been  his  agent  and  as  possessing  a  more  perfect  knowledge  of  the  mat- 
ters inquired  after  than  himself,  the  agent  was  made  a  party,  and  his  answer  was  allowed 
to  be  read  against  the  principal.  Anon.,  1  P.  Wms.  100.  See  Gresley's  Eq.  Ev.  25.  And 
agreed  that  one  defendant  may  adopt  the  other's  answer,  and  so  make  it  evidence  against 
the  former  (Mosely  v.  Armstrong,  3  Monroe,  389) ;  and  this  was  resolved  in  Nantz  v. 
McPherson  (J  Monroe,  597,  600).  The  answer  of  the  obligee  is  no  evidence  against  his 
previous  assignee,  a  party  in  the  same  suit.  Fanning  v.  Pritchett,  6  Monroe,  79,  80 ; 
Turner  v.  Holman,  5  Monroe,  411,  S.  P.  Nor  the  answer  of  the  wife  against  the  husband. 
The  City  Bank  v.  Bangs,  3  Paige,  36.  Nor  the  answer  of  a  principal  debtor  admitting  his 
Insolvency,  against  his  surety,  a  co-defendant,  at  the  suit  of  a  co-surety  suing  for  contribu- 
tion. Daniel  v.  Ballard,  3  Dana,  296.  The  mere  silence  of  one  defendant  is,  of  course,  no 
evidence  against  his  co-defendant.  Timberlake  v  Cobbs,  3  J.  J.  Marsh.- 136 ;  Blight's 
Heirs  v.  Banks,  6  Monroe,  193,  197  ;  Harrison's  Heirs  v.  Johnson,  3  Litt.  386. 

The  general  rule  above  stated,  it  seems,  does  not  apply  where  all  the  defendants  are 
proved  to  be  partners  in  the  same  transactions.  For,  in  respect  to  these,  the  answer  of 
either  is  evidence  against  the  others.  Clark's  Adm'rs  v.  Van  Riemsdyk,  9  Cranch,  153, 
156,  per  Marshall,  C.  J. ;  Chapin  v.  Coleman,  11  Pick.  331 ;  Williams  v.  Hodgson,  2  Har. 
&  John.  474,  477.  But  upon  a  bill  in  equity  by  one  against  his  copartners  for  an  account, 
the  answer  of  one  of  the  partners  will  not  be  evidence  to  charge  another  (Chapin  v.  Cole- 
man, 11  Pick.  331),  unless,  indeed,  it  appear  that  the  defendants  as  constituting  a  partner- 
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*73  *SECTioK  ni. 

Of  the  Admissibility  and  Effect  of  Sentences  of  Ecclesiastical  Courts. 

The  sentences  of  ecclesiastical  courts  though  they  are  not  courts  of 
*74       record,  have  generally,  at  least  where  they  are  in  the  nature  of  *pro- 

ceedings  in  rem,,  a  conclusive  effect  —  even  with  respect  to  persons 
who  are  not  parties  to  the  proceeding.  (1)     But  where  they  are  not  of  this 

ship  inter  se,  of  the  one  part,  were  in  partnership  with  the  plaintiff  of  the  other  part.    W. 
See  ante,  note  137,  et  seq.    Also,  ante,  notes  138, 139. 

It  is  hardly  necessary  to  observe  that  the  admission  of  a  grantee  in  a  cross  hill  filed 
against  hinx  and  the  grantor  (who  was  the  complainant  in  the  original  bill),  of  the  fact  of 
the  grantor  having  conveyed  to  him,  or  permitted  a  conveyance  to  him,  the  grantee,  in 
order  to  defraud  the  grantor's  creditors,  shall  not  prejudice  the  grantor.  Hardin  v.  Baird's 
Heirs,  Litt.  Sel.  Cas.  340. 

A  defendant  friendly  to  the  plaintiff  was  actually  made  defendant,  in  Field  v.  Holland 
(6  Cranch,  8) ;  and  his  answer  sought  to  be  used  against  his  co-defendant ;  but  of  course 
not  allowed.     See  Id.  24,  25. 

The  answer  of  the  party  to  a  bill  filed  either  for  relief  and  discovery,  or  more  conmionly 
for  the  latter  only,  forms  a  much  less  considerable  head  of  evidence  in  those  courts  which 
possess  a  summary  power  to  coerce  discovery.  The  great  expense  and  delay  of  resorting 
to  a  court  of  chancery  for  that  purpose,  induced  the  courts  of  common  law,  some  years 
ago,  to  grant  rules  on  motion  for  the  discovery  and  production  of  material  documents,  in 
certain  cases.  In  New  York,  this  power  was  finally  confirmed,  not  to  say  enlarged,  by 
statute :  and  pursuant  to  the  same  statute,  the  practice  was  rendered  more  systematic 
than  formerly  by  general  rules  of  the  court.  See  the  whole  subject  treated  of  in  Gra- 
ham's N.  Y.  Pr.  (2d  ed.)  ch.  5,  p.  524  —  531.  We  there  learn,  unless  otherwise  directed 
by  rule,  the  cases  proper  for  such  discovery  are  to  be  taken  as  prescribed  by  the  principles 
and  practice  in  chancery  on  b.lls  of  discovery.  2  K.  S.  119,  §  23.  Doubtless  various 
other  parts  of  the  practice  in  this  particular  may  be  improved  by  conforming  it  as  near  as 
may  be  to  that  of  chancery  ;  and  both  will  derive  much  aid  from  an  English  tract  of  Wig- 
ram,  entitled  "Points  in  the  Law  of  Discovery,"  recently  published  here  in  the  38th  No, 
of  Littell's  Law  Library,  Philadelphia. 

(1)  Note  281. — "  It  is  a  general  rule  of  our  law,  that  where  any  matter  belongs  to  the 
jurisdiction  of  one  court,  so  peculiarly  that  other  courts  can  only  take  cognizance  of 
the  same  subject  incidentally,  and  indirectly,  thelattter  are  bound  by  the  sentence  of  the 
former,  and  must  give  credit  to  it."  Per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11  Serg.  & 
Eawle,  429,  citing  the  words  of  Hargrave,  in  his  tracts,  p.  452 ;  Blount  v.  Darrach,  4 
Wash.  C.  C.  Kep.  657,  659  ;  S.  C,  14  Serg,  &  Eawle,  184,  note  ;  per  Story,  J.,  in  Cassels  v. 
Vern,  5  Mass.  334,  335.  And  see  sef  eral  instances,  ante,  note  262,  and  post  in  these  notes ; 
for  its  direct  application  to  courts  of  probate.  And  it  is  evidence  even  against  strangers. 
4  Wash.  C.  C.  Eep.  659,  ut  swpra :  S.  C,  14  Serg.  &  Rawle,  186,  187,  note. 

In  trespass  guare  daiisum  /regit,  the  determinaliou  of  the  Court  of  Sessions,  locating 
the  line  of  two  towns,  was  held  conclusive  between  the  parties :  and  fixed  the  town  and 
county  in  which  the  locus  in  quo  should  be  adjudged  to  lie.  This  was  under  a  statute  . 
giving  the  power  to  the  sessions.  Gorrill  v.  Whittier,  3  N.  H.  Rep.  265.  The  decision 
was  without  notice  to  the  opposing  town  ;  yet  held  valid  and  binding.  Id.  269,  and  the 
cases  there  cited.  And  see  the  great  case  of  Maingay  v.  Gahan  (1  Irish  T.  R.  1  to  80, 
passim),  for  much  learning  on  this  head  ;  also  Simms  v.  Slacum,  stated  post ;  and  Ammi- 
don  V.  Smith,  in  same  note. 

The  same  rule  extends  even  with  greater  latitude  and  force  to  the  decisions  of  exclusive 
jurisdictions.  4  Rawle,  111,  112,  per  Huston,  J.  Thus,  part  of  a  debt  being  attached  in 
the  defendant's  hands  by  process  from  a  justice's  court,  he  was  held  protected  against  a 
second  recovery  for  so  much.  Tubb  v.  Madding,  1  Alab.  Rep.  129.  And  soe  Stegall  v. 
Wyche,  5  Yerg.  83,  and  Cox  v.  White,  2  Mill.  Lou.  Rep.  423.  And  judgment  on  foreign 
attachment  shall  conclude  all  persons  who  intervene  and  take  defense  as  well  as  the  gar- 
nishee, unless  there  be  fraud  in  the  latter  by  which  the  intervenor  is  deprived  of  his 
defense.  In  such  case,  though  he  be  a  party,  he  may  show  the  fraud.  Coates  v.  Roberts, 
4  Rawle,  100,  111,  112.  The  irregularities  of  a  former  judgment  on  foreign  attachment 
cannot  be  inquired  into  in  a  subsequent  action  by  another  creditor,  plaintiff,  against  the 
same  garnishee,  to  recover  the  property.  Cox  v.  White,  2  Mill.  Lou.  Rep,  422.  A  decree 
of  the  County  Court  in  behalf  of  a  turnpike  company  under  a  statute,  against  a  town, 
declaring  it  to  be  the  duty  of  the  town  to  repair  two  certain  bridges  on  the  company's 
road,  and  ordering  repairs  accordingly,  was  held  conclusive  on  the  town,  on  all  subsequent 
similar  applications  to  compel  repairs.  Canaan  v.  The  Greenwoods  Turnpike  Company,  1 
Conn.  Rep.  1,  7.  The  sentence  of  a  surrogate  as  to  a  will  of  the  personalty,  is  conclusive 
on  all  the  wurld  as  being  in  the  nature  of  a  proceeding  in  rem,  to  which  any  one  may 
make  himself  a  party.    BogarduB  v.  Clark.  4  Paige,  623. 
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nature,  they  are  conclusive  only  as  between  parties  to  the  suit.  They  are 
not  admissible  to  prove  matters  which  are  not  expressly  adjudicated,  but 
which  are  only  inferred  from  the  decision.  (1) 

Where  status  conferred  by  sentence.  In  various  instances  it  is  part  of  the 
law  which  binds  the  temporal  courts,  that  the  state  or  legal  character  con- 
ferred on  a  person  by  the  ecclesiastical  courts,  shall  give  him  certain  rights, 
and  subject  him  to  certain  liabilities.  To  divest  or  exempt  him  from  these, 
recourse  must  be  had  to  an  original  suit  in  the  Ecclesiastical  Court.  (2) 

*75  ^Probate  and  letters  of  administration.  Thus  a  probate  is  the  only 
legitimate  evidence  of  personal  property  being  vested  in  an  executor, 
or  of  the  appointment  of  an  executor ;  on  these  points,  it  is  conclusive 
against  all  persons  ;(3)  the  original  will  is  not  admissible  for  that  pur- 
pose; (4)  nor  is  the  grant  of  administration,  annexed  to  the  will,  suflScient, 
without  the  production  of  the  probate  itself.  (5)  So  letters  of  administra- 
tion are  conclusive,  that  the  person  therein  appointed  administrator  is 
such.  (6) 

(1)  Vide  su/pra,  p.  4. 

(3)  Note  383. — This  power  of  spiritual  covixts,  as  such,  to  decide  directly  on  the  legality 
of  marriage,  if  it  exists  at  all  in  the  courts  of  the  United  States,  is  probably  confined  to 
very  few  courts  of  that  chajacter.  In  New  York,  the  power  is  exclusively  exercised  by 
the  Court  of  Chancery,  on  questions  of  divorce.  3  K.  S.  141, 143,  et  seq.  The  suit  causa 
jactitaiionis  matrimonii,  and  the  suit  for  restitution  of  conjugal  rights,  are  unknown  to  our 
law  ;  and  a  suit  to  compel  the  celebration  of  a  marriage  pursuant  to  a  previous  contract, 
seems  to  be  obsolete.  We  have  no  courts  properly  ecclesiastical.  To  these  alone  the 
three  latter  classes  of  causes  pertained  ;  and  we  have  not  heard  of  any  attempt  to  compel 
the  specific  execution  of  a  marriage  contract  in  the  Court  of  Chancery. 

But  we  shall  see  hereafter,  that  divorces  on  divers  grounds  and  by  various  courts  of  the 
United  States,  not  ecclesiastical,  form  a  very  common  subject  of  sentence.-  In  such  cases, 
their  conclusiveness  when  jurisdiction  appears,  is  the  same  as  that  with  which  the  like 
ecclesiastical  sentences  are  invested  in  England,  whose  cases  on  this  head  are  continually 
appealed  to  by  our  courts.  The  general  result  of  the  English  adjudications  is  briefly 
given  by  our  author ;  but  the  student  oi:  practitioner,  desirous  of  a  more  minute  illustra- 
tion, will  find  his  time  well  rewarded  by  perusing  Mr.  Hargrave's  collection  of  cases  in 
his  tracts.    Har.  Law  Tracts,  452  to  456. 

This  trial  by  certificate,  as  it  is  called  by  the  English  law,  is  probably  unknown  to  any 
of  our  courts.     In  New  York,  it  is  expressly  abolished  by  statute.    3  R.  S.  409,  410,  §  4. 

(3)  Noel  V.  Wells,  1  Lev.  335  ;  Allen  v.  Dundas,  8  T.  E.  135.  See  Cox  v.  Allingham, 
and  Doe  d.  Edwards  v.  Gunning,  infra.  Chap.  3,  Sect.  3,  On  Proof  of  Piiblie  Writings  not 
of  Record. 

Note  383.  —  A  wUl  was  offered  for  probate,  and  rejected  on  hearing  witnesses.  Held 
conclusive  as  a  bar  against  any  future  presentation  and  probate  in  the  same  court.  And 
this  too,  in  a  state  where  the  Probate  Court  took  cognizance  of  wills,  both  of  real  and 
personal  estate.  Case  of  Wells'  Will,  5  Litt.  374.  So,  as  to  personalty,  of  a  decree  revok- 
ing probate  of  a  will,  after  proof  in  common  form,  on  the  ground  of  insanity.  Brown  v. 
Gibbon,  1  Nott.  &  M'Cord,  336.  The  question  as  to  the  effect  of  a  decree  disallowing  a 
will  proposed  for  probate  was  deliberately  considered  in  Laughton  v.  Atkins  (1  Pick.  535, 
541,  et  seq.),  and  the  court  came  to  the  conclusion,  that,  after  it  had  once  been  proposed  ia 
the  Probate  Court  and  rejected  by  a  decree,  it  could  not  afterwards  be  used  for  any  pur- 
pose whatever ;  but  was  reduced  to  a, mere  nullity.  It  is  also  material  to  observe,  that 
the  decree  set  up  was  one  against  the  laeir,  who  had  no  notice  except  the  public  one  by 
advertisement  in  a  newspaper.  See  Id.  547  A  like  doctrine  had  before  been  held,  in 
Reid  v.  Borland  (14  Mass.  Rep.  308).     See  post,  p.  449. 

In  Pennsylvania,  a  will  of  lands  may  be  given  in  evidence  on  proof  of  its  execution, 
notwithstanding  a  verdict  and  judgment  on  an  issue  of  demsavit  vd  nan  from  the  Regis- 
ter's Court,  against  the  validity  of  the  wUl.  Smith  v.  Bonsall,  5  Rawle,  80.  Further,  see 
post,  in  these  notes. 

(4)  Coe  V.  Westerman,  3  Sel.  N.  P.  730 ;  Pinney  v.  Pinney,  8  B.  &  C.  335  ;  R.  v.  Barnes, 
1  Stark.  R.  343  ;  Stone  v.  Forsyth,  3  Doug.  707. 

(5)  Hamilton  v.  Aston,  1  C.  &  K.  679. 

(6)  Noel  V.  Wells,  ut  supra;  Bouchier  v.  Taylor,  4  Bro.  P.  C.  708. 

Note  384.  —  Where  a,  probate  court  has  power  to  grant  letters  of  commitment  or 
guardianship  for  lunatics,  such  letters  are  conclusive  evidence  of  insanity  against  all  per- 
ious  dealing  with  the  lunatic  Leonard  v.  Leonard,  14  Pick.  380.  See  Middleborougi  v. 
Rochester.  13  Mass.  Rep.  363.  Presumptions  in  regard  to  on  a  trial  of  the  fact.  See 
note  177. 
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*76       *Though  a  person  has  not  been  a  party  to  a  suit  respecting  the 
granting  of  a  probate,  he  is  not  admitted  to  prove  that  another  per- 
son was  appointed  executor,  or  that  the  testator  was  insane,  or  that  the  will 
was  forged,  for  the  purpose  of  impeaching  the  title  of  the  executor.  (1) 

Payment  of  money  to  an  executor,  who  has  obtained  probate  of  a  forged 
will,  is  a  discharge  to  the  debtor  of  the  deceased,  who  has  made  the  pay- 
ment, though  the  probate  be  afterwards  declared  null  and  void. (2)  "The 
probate,"  said  Buller,  J.,  "is  a  judicial  act;  for  the  Ecclesiastical  Court 
may  hear  and  examine  witnesses  on  the  different  sides,  whether  a  will  be, 
or   be   not,   properly   made.  (3)     That  is  the   only   court   which   can   pro- 

As  to  the  qualification  of  the  rule  mentioned  in  the  text,  it  applies  universally  to  judg- 
ments, decrees  and  sentences,  of  all  courts.  They  are  only  evidence  of  what  was  directly 
in  issue,  and  not  of  matters  incidentally  contested  before  .the  _court  which  pronounced 
them,  nor  of  matters  merely  inferable  from  them  by  argument.  See  ante,  note  261,  and 
the  cases  there  cited ;  also,  the  rule  laid  down  in  The  Duchess  of  Kingston's  CasB,  in  the 
text.  The  case  of  Hibsham  v.  DuUeban  (4  Watts,  183),  furnishes  a  valuable  illustration 
of  this  doctrine.  There,  the  defendants  having  pleaded  a  release  to  the  plaintiflF's  declara- 
tion for  a  legacy,  and  the  plaintiff  having  replied  per  fraudem,  the  defendants  rejoined 
that  the  release  was  exhibited  by  them  in  the  Orphan's  Court,  and  allowed  by  that  court 
as  a  decisive  bar  to  exceptions  taken  by  the  plaintiff  to  their  administration  account ;  and 
the  question  raised  by  the  demurrer  was,  whether  the  validity  of  the  release  had  passed 
in  rem  jitdicatem.  Held,  that  the  decree  of  the  Orphan's  Court  was  incompetent  to  affect 
the  plaintiff  in  his  common-law  action.  The  question  of  fraud  came  before  the  court  inci- 
deptally ;  the  validity  of  the  release  was  drawn  into  contest  incidentally  ;  and  the  point 
being  thus  incidentally  decided,  could  no  more  prejudice  his  rights  in  another  court,  than 
could  the  decision  of  a  surrogate  or  register  prejudice  the  title  of  an  unsuccessful  claimant 
of  administration  to  a  decedent. 

(1)  Noel  V.  Wells,  ut  supra  ;  Marriott  v.  Marriott,  1  Stra.  666,  671.  As  to  the  effect  of 
probate  upcm  an  indictment  for  forging  a  will,  see  infra. 

Note  285. — They  are  not  prima  facie  evidence  of  death,  even  in  favor  of  the  person 
who  sues  as  administrator  in  the  cause.  Moons  v.  De  Bernales,  1  Russ.  300,  306,  307. 
The  direct  contrary,  however,  was  held  at  law  where  the  defendant  omitted  to  plead  in 
abatement.  The  letters  were  there  held  conclusive  evidence  of  the  death.  Newman  v. 
Jenkins,  10  Pick.  515.  The  letters  of  administration  in  this  case  were  granted  on  an 
absence  of  the  alleged  intestate  [he  not  being  heard  from],  of  only  three  years  on  a  sea 
voyage,  without  other  proof  -of  his  death,  direct  or  circumstantial.    Id. 

(2)  Allen  v.  Dundas,  3  T.  R.  125. 

Note  286.-2  R.  S.  of  New  York,  80,  §  56. 

And  an  executor  was  protected  in  all  his  acts  as  such,  pendente  lite,  on  a  will  ultimately 
set  aside  ;  and  had  all  his  commissions  and  other  allowances.  Bradford  v.  Boudinot,  3 
Wash.  C.  C.  Rep.  13'3.  So  donees  and  purchasers  under  him  shall  be  protected  (Benson 
V.  Rice,  2  Nott  &  M'Cord,  577,  578.  and  authorities  there  cited) ;  and  payments  made  to 
him  are  valid.  Moore  v.  Tanner's  Adm'r,  5  Monroe,  48.  So  the  administrator  himself 
acquiring  title  in  the  goods  under  letter  afterwards  repealed  by  reason  of  a  will  found, 
shall  be  protected  in  his  possession,  nor  can  the  question  of  his  due  administration  of 
such  goods  be  tried  in  trover  against  him  at  the  suit  of  the  executor  (Foster  v.  Brown,  1 
Bail.  Kep.  331,  223,  224) ;  and  this,  though  the  administration  were  fraudulently  obtained, 
as  by  suppressing  a  will.    Id. 

(The  decision  of  a  probate  court  that  a  certain  person  is  executor  cannot  be  attacked 
collaterally ;  if  authorized  to  act  by  a  competent  tribunal,  his  authority  will  not  be 
inquired  into  collaterally.  Grant  v.  Spann,  34  Miss.  (5  George)  294  ;  Van  Wick  v.  Rist 
14  La,  An.  56  ;  Naylor  v.  Moffatt,  29  Mis.  (8  Jones)  136  ;  Emery  v.  Hildreth,  3  Gray,  Mass. 
238.  Though  appointed  in  a  foreign  state  and  therefore  incapable  of  suing  in  our  courts 
in  his  representative  capacity,  he  acquires  the  title  to  the  personal  estate  oi'  the  deceased, 
and  his  assignee  may  maintain  an  action  here  for  the  assigned  property.  Peterson  v 
The  Chemical  Bank,  33  N.  Y.  21.) 

(3)  Note  387.-3  R.  S.  of  New  York,  61,  §  39.  See  previous  note,  286  ;  also,  ShoUy  v. 
Diller,  2  Rawle,  177,  17g  ;  also,  per  Daggett,  J.,  in  Avery  v.  Chappel,  6  Conn.  Rep.  376  ; 
Case  of  Wells'  Will,  5  Litt  273  ;  and  especially  per  Mill,  J.,  at  p.  276. 

A  grant  of  administration  to  the  decedent's  husband  has  been  held  conclusive  evidence 
that  she  had  the  power  to  make  the  will,  though  a  feme  covert.  Oassels  v.  Vernon,  5 
Mason,  333,  334,  835.  And  see  Picquet  v.  Swan,  4  Mason,  443,  461,  463.  And  the  recital 
in  letters  of  administration,  with  the  will  annexed,  that  R.  was  executor,  by  implication 
is  conclusive  of  that  fact.  Roth  v.  Earl  of  Enniskillen,  1  Huds.  &  Bro.  187.  The  probate 
cannot  be  collaterally  resisted  by  showing  that  the  will  is  a  forgery  ;  and  that  the  testa^ 
tor  made  another  testament,  and  appointed  another  executor.  Moore  v.  Janner's  Admin- 
istrator, 5  Monroe,  43,  45.    An  original  bill  in  chancery,  alleging  that  the  probate  oI  a 
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*77       nounce  *whether  the  will  is  good,  and  the  courts  of  common  law 
have  no  jurisdiction  over  the  subject. (1)     The  probate  is  conclusive, 

will  of  personalty  is  void,  cannot  be  sustained.  The  error  in  admitting  such  void  will  to 
probate,  can  only  be  corrected  on  appeal.  Traver  v.  Traver,  9  Pet.  174.  So  of  a  will  of 
real  estate,  where  the  Court  of  Probate  had  the  power  of  admitting  such  will  to  proof. 
Id.     And  Bee  post,  note  289,  S.  P.,  in  several  cases. 

But  a  distinction  should  be  made  between  the  abstract  validity  of  the  will,  and  any 
point  upon  its  construction  and  effect ;  for  on  the  latter,  the  parties  claiming  have  a 
right  to  be  heard,  and  cannot  be  foreclosed  in  any  matter  wherein  they  have  not  been 
heard  as  parties.  Thus,  where  the  plaintiffs  claimed  as  legatees,  against  the  curator  of 
the  heit-at-law  :  he  (the  curator)  pleaded  res  judicata,  viz :  that  in  a  suit  between  him 
and  the  executor,  the  whole  subject  of  the  legacy  was  decreed  to  the  heirs  at  law  by  the 
Probate  Court,  which  set  aside  so  much  of  the  wlU  as  bequeathed  to  the  legatees.  The 
latter  insisted  they  were  not  to  be  affected  by  such  a  decree  because  not  parties.  The  court, 
by  Porter,  J.,  said,  the  plea  of  res  judicata  could  not  be  sustained  under  such  circum- 
stances. "  The  law  says,  in  a  case  of  contestation,  the  executor  may  interfere  to  sustain 
the  validity  of  the  will.  But  this  right  to  interfere  in  a  contestation  cannot  be  extended 
to  make  him  the  representative  of  the  conflicting  interests  which  the  will  has  created." 
The  point  contested  had  been  whether  the  plaintiffs  were  qualified  to  take  as  legatees. 
It  was  insisted  that  they  were  not,  because  they  were  children  of  the  testator  by  a  colored 
concubine.    Valsain  v.  "Cloutier,  3  Mill.  Lou.  Rep.  170,  175, 176. 

(1)  Note  388. —  The  language  of  Lord  Kenyon  in  Eei  v.  Inh.  of  Netherseal  (4  T.  R. 
258),  is :  "  We  cannot  receive  any  other  evidence  of  there  being  a  will  in  this  case,  than 
such  as  would  be  sufficient  in  all  other  cases,  where  titles  are  derived  under  a  will ;  and 
nothing  but  the  probate  or  letters  of  administration  with  the  will  annexed,  are  legal 
evidence  of  the  will,  in  all  cases  of  personalty."  This  language  was  repeated  and  recog- 
nized by  the  Supreme  Court  of  the  United  States,  in  Armstrong  v.  Lear  (13  Wheat.  175, 
176).  It  was  adopted  as  authority  for  denying  the  right  here  to  sue  for  a  legacy  under  a 
foreign  will,  an  administrator  appointed  here,  but  who  had  not  caused  probate  of  the 
will  to  be  made.  The  same  doctrine  is  recognized  in  Tarver  v.  Tarver  (3  Pet.  174).  But 
in  the  latter  case  the  complainants  set  up  the  will  as  true ;  and  made  it  the  foundation  of 
their  title,  by  alleging  that  a  condition  contained  in  it  had  failed,  whereby  the  property 
came  to  them.  The  answer  admitted  the  will,  but  insisted  on  the  want  of  any  condition. 
In  such  case,  the  complainants  could  not  call  on  the  defendants  for  proof  of  the  will  by 
the  production  of  a  probate  (Id.  179) ;  it  is  obvious  that  the  probate  could  not  be  said  to 
be  in  issue ;  for  the  will  was  agreed  by  the  pleadings.    Ante,  note  196. 

Where,  in  trover,  the  plaintiff  claimed  as  administratrix,  the  title  to  a  slave  converted 
after  the  intestate's  death,  and  made  profert  of  the  letters  in  declaring ;  though  the 
defendant  pleaded  .the  general  issue,  this  was  held  no  admission  of  the  letters,  as  it 
would  have  been  had  she  sued  in  her  representative  character,  according  to  the  rule,  ante, 
note  196,  cited  above.  She,  therefore,  not  being  able  to  maintain  her  action,  by  proof  of 
her  actual  possession  against  the  defendant  as  a  wrongdoer,  but  the  letters  making  a 
part  of  her  title ;  held,  that  their  existence  was  denied  by  the  general  issue,  and  they 
must  be  proved.  Browning  v.  Huff,  3  Bailey,  174,  177.  The  plaintiff  in  trover,  the 
vendee  of  an  executor,  not  being  able  to  show  the  probate,  though  he  proved  the  will, 
and  no  exclusive  possession  in  him  appearing,  was  nonsuited.  Pinney  v.  Pinney,  3  Mann. 
&  Ryl.  436 ;  and  see  note  a  to  that  case,  p.  487 ;  S.  C,  8  Barn.  &  Cress.  335.  But  the 
title  of  three  executors,  named  in  the  will,  was  held  proved  by  a  probate  and  letters  to 
one  of  them :  and  they  may,  in  such  case,  all  sue  as  executors  (Walters  v.  Pfeil,  1  Mood. 
&  Malk.  363,  363) :  or  the  one  who  made  probate  may  sue  alone,  at  his  election,  and 
maintain  his  action,  without  proving  that  the  others  renounced.  Davies  v.  Williams,  1 
Sim.  5.  Qiiere.  See  1  Mood.  &  Malk.  363,  per  Lord  Tenterden,  C.  J.,  reading  from  Selw. 
N.  P.  So,  although  there  be  an  administrator  appointed  cum,  testamento  annexe,  here, 
yet  the  legatee  cannot  recover  of  him,  till  he  first  cause  a  regular  probate  of  the  will 
here ;  and  this,  though  it  be  operative  as  a  will  in  a  foreign  country,  where  it  was 
executed.  Armstrong  v.  Lear;  13  Wheat.  169,  175,  176.  We  shall  see,  post,  note  390, 
that  a  title  may  as  well  be  made  under  a  foreign,  as  a  domestic  probate  and  this  probate 
being  a  judicial  proceeding,  may,  as  between  the  states,  be  proved  by  the  regular  certifi- 
cate under  the  constitution  and  laws  of  the  United  States.  Act  of  Cong,  of  1790 ;  Balfour 
V.  Chew,  5  Mart.  Lou.  Kep.  (N.  S.)  517  ;  Johnson  v.  Rannels,  6  Mart.  Lou.  Rep.  (N.  S.) 
631 ;  Thomas  v.  Tanner,  6  Monroe,  53.  54.  Being  so  proved,  it  will  avail,  without  the 
formal  proof  of  the  statute  which  gives  the  foreign  probate  court  its  jurisdiction.  A 
probate  certified  by  the  clerk,  and  presiding  justice  of  the  County  Court  of  Jefferson 
county,  Virginia,  in  due  form  as  required  by  the  United  States  law,  was  received  by  the 
Supreme  Court  of  Pennsylvania.  On  objection,  that  the  statute  authority  of  the  County 
Court  should  also  have  been  proved  by  a  certified  copy,  the  court  agreed,  that  the  laws  of 
Virginia  were  to  be  proved  as  the  laws  of  a  foreign  country ;  but  that  the  acts  of  its 
courts  might  undoubtedly  be  resorted  to  for  their  exposition.  To  the  act  of  the  County 
Court,  in  holding  jurisdiction  of  the  subject  of  probate,  the  maxim,  omnia  preswnuntur 
Vol.  IL  9 
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*78      till  it  is  *repealed ;  and  no  court  of  common  law  can  admit  evidence 
to  impeach  it."(l) 

riti  esse  acta,  is  as  applicable  as  it  is  to  judicial  proceedings  in  our  own  state.  Rippl©  v. 
Ripple,  1  Rawle,  286 ;  Thomas  v.  Tanner,  6  Monroe,  53,  54.  These  decisions  go  far 
towards  placing  the  mode  of  proof  of  a  judgment  of  an  inferior  court  in  a  neighboring 
state,  on  the  complete  footing  of  a  domestic  judgment  of  the  same  character.  See  ante, 
for  several  decisions  on  this  point ;  also,  post,  in  these  notes.  It  is  exactly  the  presump- 
tion  allowed  and  advocated  by  Chancellor  Kent,  in  favor  of  a  domestic  probate.  Wesi- 
cott  V.  Cady,  5  John.  Ch.  Rep.  334,  343.  The  state  of  Pennsylvania,  however,  has  a 
statute  that  the  letters  of  administration  granted  by  a  neighboring  state,  shall  be  received 
as  authority  to  sue,  the  same  as  if  they  were  domestic.  M'CuUoch  v.  Toung,  1  Biun.  63, 
64.  Yet  it  is  not  perceived  that  Ripple  v.  Ripple  rested  on  this.  The  proof  was  there 
received  as  part  of  a  title  under  the  lex  loci;  not  as  giving  a  right  to  sue  in  a  repre- 
sentative character.  The  statute  was  not  referred  to ;  and,  for  aught  we  know,  has  been 
repealed.  The  decision  would  seem  plainly  to  rest  on  the  general  law  ;  and  if  sustain- 
able, is  a  most  valuable  step  towards  shortening  and  simplifying  this  kind  of  foreign 
evidence.  The  conclusive  eifeot  of  probates  in  neighboring  states  and  foreign  countries, 
both  as  to  real  and  personal  property,  was  very  fully  examined  and  illustrated  in 
Robertson  v.  Barbour  (6  Monroe,  527  to  529).  The  result  is  that  full  faith  and  credit 
shall  be  given,  and  all  local  forms  of  notice,  &c.,  shall  be  sanctioned ;  and  the  whole 
supported  by  a  presumption  that  it  conforms  to  the  local  law. 

(1)  Note  289. — This  authority  concerning  wills  and  administration,  is,  in  the  state  of 
Kew  Tork,  committed  to  the  surrogates  of  the  several  counties.  2  B.  S.  56,  et  seq. 
Various  other  powers  in  respect  to  the  administration  of  decedents'  estates  personal,  and 
for  deficiency  of  their  real  estate,  are  also  conferred  by  these  statutes  upon  the  same  offi- 
cers. 2  R.  S.  100,  et  seq.  They  are  also  endowed  with  certain  pow  ers  with  respect  to  the 
assignment  of  dower  (Id.  488,  et  seq.),  and  some  other  matters.  Their  determinations  on 
these  heads,  so  far  as  their  effect  in  evidence  has  been  considered,  have  been  placed  by  the 
courts  on  the  same  footing  with  those  of  the  English  ecclesiastical  courts  as  given  by  our 
author.  Jackson  ex  dem.  Miller  v.  Hixon,  17  John.  Rep.  123  ;  Jackson  ex  dem.  Clarke  v. 
Randall,  5  Cowen's  Rep.  1 68  ;  Jackson  ex  dem.  Jenkins  v.  Robinson,  4  Wend.  436.  And  see 
Jackson  ex  dem.  Sitzer  v.  Waltermire,  5  Cowen's  Rep.  299 ;  and  S.  C,  7  Id.  353  ;  also  Dubois 
V.  Dubois,  6  Cowen's  Rep.  494.  In  New  Tork,  too,  the  same  officers  receive  proof  of  devi- 
ses, and  order  them  to  be  registered ;  but  the  statutes  will  allow  this  to  operate  as 
presumptive  evidence  only.  2  R.  S.  57,  §  7,  &c. ;  Id.  58,  §  15.  Such  is  also  the  law  of 
Pennsylvania.  Coatesv.  Hughes,  3  Binn.  498;  Logan  v.  Watts,  5  Serg.  &  Rawle,  212.  See 
per  Tilghman,  J,,  in  Spangler  v.  Rambler,  4  Serg.  &  Rawle,  193;  Walmsley  v.  Read,  1 
Beates,  87 ;  Smith  v.  Bonsall,  5  Rawle,  80 ;  Downing's  Estate,  5  Watts'  Rep.  80.  Powers 
somewhat  similar  appear  to  reside  in  the  courts  of  probate  of  Connecticut,  Massachusetts 
and  Rhode  Island,  where  the  law  accords  a  conclusive  effect  to  their  decrees  as  evidence, 
both  in  the  realty  and  personalty.  Bush  v.  Sheldon,  1  Day,  170  ;  Judson  v.  Lake,  3  Day, 
318 ;  Laughton  v.  Atkins,  1  Pick.  535  ;  Spencer  v.  Spencer,  1  Gall.  622  :  Brown  v.  Lanman, 
1  Conn.  Rep.  467.  In  Bush  v.  Sheldon  (supra),  a  sale  of  land  by  order  of  the  judge  of 
probate,  for  defect  of  personal  estate,  was  held  unimpeachable  by  the  heir,  in  an 
*79  action  of  ejectment,  because  he  was  a  party  in  *the  Court  of  Probate.  Jackson  ex 
demi  Jenkins  v.  Robinson,  supra,  S.  P.  Judson  v.  Lake,  and  Spencer  v.  Spencer, 
held  the  decree  of  the  Court  of  Probate,  establishing  a  will,  conclusive,  not  only  in  respect 
to  the  personalty,  but  also  the  realty,  on  the  ground  that  the  powers  of  that  court  were, 
by  statute,  the  same  as  to  both.  So  in  Massachusetts  (Dublin  v.  Chadbourne,  16  Mass. 
Rep.  433),  North  Carolina  (Stanley  v.  Keau,  Tayl.  93,  said  to  be  prima  facie  evidence), 
Kentucky  (case  of  Wells'  Will,  5  Litt.  273),  Indiana  (said  in  Robertson  v.  Barbour,  6  Mon- 
roe, 537,  528),  and  Alabama.  Semb.  Tarver  v.  Tarver,  9  Pet.  174.  See  NichoUs  v.  Hodges, 
1  Pet.  563,  as  to  the  powers  of  the  Orphan's  Court  in  Maryland.     Seeposi,  note  419. 

Independent  of  the  above  statute  modifications,  the  powers  of  the  court  of  the  surrogate, 
jfldge  of  probate,  the  Orphan's  Court,  ordinary,  or  of  whatever  name,  coming  in  the  place 
of  the  English  Ecclesiastical  Court  (and  such  a  court  exists  in  every  state),  are  the  same 
witli  those  of  the  English  ordinary  in  respect  to  the  wills  and  estates  of  testators  and 
intestates  ;  and  their  decrees  are  to  be  received  as  conclusive  evidence  under  the  limitations 
prescribed  by  our  author.  It  has  accordingly  been  held  in  South  Carolina,  that  the  decree 
of  the  ordinary  against  a  will,  founded,  too,  on  the  finding  of  a  jury  that  the  testator  was 
insane,  shall  not  be  received  as  evidence  against  a  devisee  under  the  same  will — for  the 
powers  of  the  ordinary  respect  the  personalty  only.  Crossland's  Ex'rs  v.  Murdock,  4 
M'Cord,  217.  The  same  thing  was  held  of  a  like  decree  in  the  appellate  court  (Common 
Pleas) ;  for  they,  of  course,  as  an  appellate  court,  were  tied  down  to  the  same  narrow  line 
of  jurisdiction.  Id.  This  point  was  lately  very  fully  examined  by  the  learned  vice-chan- 
cellor of  the  first  circuit  (N.  Y.).  On  a  review  of  the  English  authorities,  he  shows  that 
a  decree  of  chancery  (on  appeal  from  the  surrogate),  annulling  the  testament  for  insanity, 
is  not  even  admissible  between  the  same  parties  on  the  same  point  (insanity),  as  to  a 
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devise  in  the  same  will.  Bogardus  v.  Clarke,  1  Edw.  Ch.  Rep.  266-370.  He  also  proves 
that  a  verdict,  decree,  &c.,  against  the  devisee  (for  insanity),  vrould  be  equally  inadmissible 
as  affecting  the  personalty.  The  authorities  cited  by  him  as  directly  bearing  on  these 
points,  are  Montgomery  v.  Clarke,  3  Atk.  878 ;  Clark  v.  Dew,  1  Russ.  &  M.  103.  And  per 
Telverton,  B.,  in  Hume  v.  Burton,  1  Ridgw.  Irish  P.  C.  377.  This  decision  was  fully  sus- 
tained by  the  learned  chancellor  on  appeal  (S.  C,  4  Paige,  633),  on  the  views  taken  by 
Vice-Chancellor  M'Coun.  The  chancellor  adds  Maxwell  v.  Montague,  cited  Lord  Hard- 
vrick,  in  3  Atk.  546.  The  same  distinctions  were  directly  adjudged  by  Washington  and 
Yennington,  J's,  in  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep.  580,  583,  583,  and  by  the 
Supreme  Court  of  New  Jersey,  in  Den  v.  Ayres,  1  Green.  158.  And  see  Darby's  Lessee  v. 
Mayer,  10  Wheat.  465,  469,  and  the  cases  cited  1  Pick.  341.  But  in  Kentucky,  where  the 
power  of  such  courts  extend  to  land,  the  rejection  of  a  will  was  held  conclusive  against 
any  further  hearing,  even  in  the  same  court,  both  as  to  realty  and  personalty.  Case  of 
Well's  Will,  5  Litt.  373.  These  courts  have  the  incidental  power  of  revoking  letters  of 
administration  improvidently  issued.  Raborg's  Adm'x  v.  Hammond,  3  Harr.  &  Gill,  42 ; 
Brown  v.  Gibson,  1  Nott  &  M'Cord,  836. 

Such  courts  are — ^in  this  country,  of  course — creatures  of  the  statute,  or  of  special  con- 
stitutional enactment.  The  general  adoption  of  the  common  law  would  not  bring  theHi 
in  upon  us,  for  want  of  a  hierarchy  furnishing  the  appropriate  officers  and  machinery  for 
the  action  of  an  ecclesiastical  forum.  Their  powers  are  defined  in  the  same  way ;  and 
hence  they  are  treated  as  special,  limited  and  inferior  jurisdictions,  in  pleading  whose 
decrees  a  concurrence  of  circumstance  must  be  set  forth,  indicating  that  they  have  acted 
within  the  scope  of  their  specific  powers ;  and  the  same  principle  will,  of  course,  call  for 
all  that  strictness  of  proof  necessary  to  give  them  jurisdiction,  the  nature  of  which  will 
be  considered  more  at  large  in  our  subsequent  notes.  14  John.  Rep.  480 ;  Dakin  v.  Hud- 
son, 6  Cowen's  Rep.  331 ;  Smith  v.  Rice,  11  Mass.  Rep.  507,  513,  &c. ;  Hunt  v.  Hapgood, 
4  Mass.  Rep.  117;  Ex  parte  Pleasants,  Whart.  Dig.  (ed.  of  1839),  p.  160,  pi.  305;  Palmer 
V.  Palmer,  1  Mill.  Lou.  Rep.  99,  100.  Berkle  v.  Sherman,  10  Bosw.  393.  Thus,  in  setting 
forth  a  surrogate's  decree  for  distribution,  you  must  plead  that  the  same  surrogate  granted 
the  letters  of  administration — for  such  surrogate  could  alone  make  the  decree.  Dakin  v. 
Hudson,  6  Cowen's  Rep.  331.  In  proving  a  surrogate's  or  other  probate  sale  of  real  estate, 
you  must  show  a  petition  and  account;  but,  having  done  this,  or  otherwise  shown  juris- 
diction, however  erroneous  the  proceedings  may  have  been,  they  are  conclusive  till 
annulled  on  appeal,  and  cannot  be  impeached  collaterally.  Jackson  ex  dem.  Jenkins  v. 
Robinson,  4  Wend.  486 ;  Jackson  ex  dem.  M'Fail  v.  Crawfords,  13  Wend.  533  ;  per  Kent, 
C,  in  Mooers  v.  White,  6  John.  Ch.  Rep.  381,  382,  885,  386 ;  Brown  v.  Lanman,  1  Conn. 

Rep.  467  ;  Bush  v.  Sheldon,  1  Day,  170 — cited  also,  mjpra;  M'Pherson  v.  Cunliff,  11 
»80      *Serg.  &  Rawle,  423, 429  ;  Selin  v.  Snyder,  7  Serg.  &  Rawle,  166 ;  per  Jackson,  J.,  in 

Soott  V.  Hancock,  13  Mass.  Rep.  166 ;  and  in  Smith  v.  Rice,  11  Mass.  Rep.  513 ;  Thomp- 
son V.  Tolmie,  2  Pet.  157 ;  Perkins  v.  Fairfield.  11  Mass.  Rep.  327 ;  President  of  the  Orphan's 
Court  of  Dauphin  County  for  the  use  of  Groff  v.  Groff,  14  Serg.  &  Rawle,  181, 184 ;  Allen's 
Lessee  v.  Lyons,  3  Wash.  C.  C.  Rep.  475 ;  Kennedy  v.  Wachsmuth,  12  Serg.  &  Rawle,  171. 
See  Matter  of  Heraiup,  2  Paige,  320 ;  McCombs  v.  Dunbar,  1  Mill.  Lou.  Rep.  18,  31 ; 
Rhoades'  Lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715  ;  Richer  v.  Fitzsimmons,  4  Watts'  Rep. 
351 ;  Ford  v.  Walsworth,  15  Wend.  449.  And  it  seems  that  a  recital  of  the  presentation 
of  the  account  in  the  surrogate's  order  of  sale  is  not  sufficient.  The  fact  of  its  having 
been  presented  must  be  shown  affirmatively.  Ford  v.  Walsworth,  15  Wend.  449. 
(When  certain  facts  are  requisite  to  give  to  an  inferior  court  jurisdiction  over  the  persons 
of  parties,  and  it  appears  that  there  was  evidence  tending  to  prove  such  facts  and  that 
such  evidence  was  adjudged  to  be  sufficient,  such  judgment  cannot  be  callaterally 
impeached  or  contradicted ;  so  held  in  respect  to  a  proceeding  before  the  surrogate  for 
the  sale  of  the  lands  of  an  intestate.  Sheldon  v.  Wright,  1  Md.  497 ;  and  in  respect  to 
a  proceeding  to  obtain  lands  for  a  public  use ;  Dyckmau  v.  Mayor,  &c.,  New  York,  id  434 ; 
and  in  respect  to  a  judgment  of  naturalization.    Id.  363.) 

Such  proceedings  are  in  rem  against  the  estate,  not  in  personam ;  and  they  bind  all 
those  claiming  under  the  testator  or  intestate  ;  and  even  divest  the  lien  of  a  judgment 
(McPherson  v.  Cunliff,  11  Serg.  &  Rawle,  433,  439,  430 ;  4  Dall.  119) ;  and  as  such  they  are 
binding  on  the  land  sold  like  the  condemnation  of  a  court  of  exchequer  or  admiralty  on 
goods.  11  Serg.  &  Rawle,  480.  In  support  of  these  sales  by  probate  courts,  irregularities 
are  to  be  overlooked ;  purchasers  should  not  be  affected  by  the  unskillfulness  or  negligence 
of  the  proper  officers.  The  regularity  of  their  sales  is  to  be  presumed,  especially  after  a 
lapse  of  years  (11  Serg.  &  Rawle,  482 ;  Messinger  v.  KIntner,  4  Binn.  105  ;  Snyder's  Lessee 
V.  Snyder,  6  Binn.  496  ;  Perkins  v.  Fairfield,  11  Mass.  Rep.  337) ;  and  the  record  saying 
the  party  appeared,  or  asserting  other  matter  pertinent,  has  been  held  to  conclude.  Selin 
V.  Snyder,  '7  Serg.  &  Rawle,  166 ;  11  Id.  436,  S.  P.  Such  decree  is  like  one  in  chancery  on 
which  a  sale  is  had,  or  a  judgment  at  law,  or  a  sheriff's  sale.  The  purchaser  shall  not  be 
bound  to  look  to  the  matters  previous  to  the  decree  or  j  udgment,  except  to  jurisdiction 
and  parties,  though  the  sale  may  be  avoided,  if  that  be  unfair.  Selin  v.  Snyder,  aupn'a. 
Per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11  Serg.  &  Rawle,  483,  484.  In  this  last  case  (p. 
437),  Duncan,  J.,  applies  to  such  a  proceeding  the  strong  general  language  of  Ttumbull, 
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J.,  in  Canaan  v.  Greenwoods  Tuxnp.  C.  (1  Conn.  Rep.  7).  "  A  judgment,  decree,  sentence 
or  order,  passed  by  a  court  of  competent  jurisdiction,  which  transfers,  creates  or  changes  a 
title,  or  any  interest  in  the  estate,  real  or  personal,  or  which  settles  or  determines  a  con- 
tested right,  or  which  fixes  a  duty  on  one  of  the  parties  litigant,  is  not  only  final  as  to  the 
parties  themselves,  and  all  claiming  by  or  under  them,  but  furnishes  conclusive  evidence 
to  all  mankind,  that  the  right,  interest  or  duty  belongs  to  the  party  to  whom  the  court 
adjudged  it.  It  is  admissible  in  favor  of  any  person  who  may  be  interested  to  prove  the 
existence  of  such  right  or  duty  as  a  fact."  Some  former  decisions  and  dicta,  especially  at 
Nisi  Prius  in  Pennsylvania,  were  favorable  to  a  collateral  inquiry  into  the  merits  of  pro- 
bate proceedings  and  order  of  sale.  These  are  considered  in  the  above  case  of  M'Pherson 
V.  CunlifF  (11  Serg.  &  Eawle,  434  to  439) ;  and  they  are  brought  back  to  the  rule  above 
stated  by  Trumbull,  J.  The  judgment  of  confirmation  on  a  probate  will  not  conclude, 
however,  in  respect  to  the  character  of  the  purchaser,  as  whether  he  purchased  in  his  own 
right,  or  Jin  trust ;  for  where  he  was  named  as  purchaser  simply,  in  partition,  of  which 
the  Pennsylvania  Orphan's  Court  hath  jurisdiction  in  certain  cases,  yet  the  purchase  being 
in  truth  for  himself  and  others  by  agreement,  this  was  let  in  even  against  one  who  claimed 
under  the  nominal  purchaser,  not  bona  fide.  Bavington  v.  Clarke,  2  Penn.  Rep.  115, 128, 
134. 

The  sentence  of  a  court  of  probate  ordering  the  execution  of  a  will,  is  prima  facie  evi- 
dence that  it  was  duly  proved,  not  to  say  conclusive.  Donaldson  v.  Winter,  1  Slill.  Ij6n. 
Rep.  137, 144.  And  whenever  the  above,  or  other  probate  sales  or  transactions  are  drawn 
in  question,  the  appointment  of  the  executor  or  administrator  by  the  court  of  probate 
cannot  be  questioned  for  error,  irregularity  and  the  like ;  as  if  the  court  has  granted 
administration  to  the  wrong  person.  This  and  the  like  defects  can  be  set  right  by  appeal 
only.  M'Combs  v.  Dunbar,  1  Mill.  Lou.  Rep.  18,  31.  And  this  is  so  in  general,  and  for 
any  other  purpose,  or  on  any  ground  of  error ;  as  where  in  an  action  by  an  administrator 
against  the  defendant,  the  latter  objected,  "  that  all  the  heirs  being  present  in  the  state, 
and  represented  the  defendant  being  one  of  them,  an  administrator  could  not  be  appointed ; 
2d,  that  all  the  property  of  the  succession  hrving  been  legally  disposed  of,  there  was  no 
object  upon  which  to  administer ;  8,  that  the  appointment  of  the  plsdntiff  as  administrator, 
if  ever  made  (but  which  was  denied),  issued  irregularly  and  ex  parte.  The  judge  a  quo, 
on  the  production  of  letters  of  administration,  held  these  conclusive,  and  refused  evidence 
to  impeach  the  act  of  the  Court  of  Probate  on  any  of  the  above  grounds.  His  decision 
was  aflSrmed  on  appeal.  Rils  v.  Questi,  3  Mill.  Lou.  Rep.  249.  While  the  order  of 
*81  a  court  of  probate  *directing  the  execution  of  a  will,  is  unreversed,  no  other  court 
can  declare  the  will  void,  or  collaterally  examine  the  correctness  of  the  order  or 
judgment,    Lewis'  Heirs  v.  His  Ex'rs,  5  Mill.  Lou.  Rep.  S37,  393,  394. 

In  debt  on  a  surrogate's  decree  for  the  payment  of  a  legacy,  held  that  a  decree  was 
itself  evidence  of  a  will,  and  that  the  defendant  was  executor.  Dubois  v.  Dubois,  6 
Co  wen,  494. 

A  decree  settling  an  account  is  conclusive.  Saxton  v.  Cliamberiain,  6  Pick.  422 ;  Jeni- 
son  v;  Hapgood,  7  Id.  1  ;  Potter  v.  Webb,  2  Greenl.  257  ;  Keld  v.  Hitchcock,  14  Pick.  405  ; 
Downing's  Estate,  5  Watts'  Rep.  90 ;  Wimmer's  Appeal,  1  Whart.  Rep.  96.  It  cannot, 
therefore,  be  impeached  in  an  action  on  the  probate  bond  (Goodrich  v.  Thompson,  4  Day, 
215) ;  nor  by  a  bill  filed  in  equity  to  compel  an  account.  Jeuison  v.  Hapgood,  7  Pick.  1 ; 
Blount  V.  Darrach,  Oor.  Washington,  J.,  U.  S.  C.  C,  14  Serg.  &  Rawie,  184,  note :  S.  C,  i 
Wash.  C.  C.  Rep.  657.  The  same  case  is  also  mentioned  in  Id.  733,  note.  And  see  Barton 
V.  Morris,  1  Green,  18.  The  Revised  Statutes  of  New  York  (3  R.  S.  94,  §  65),  expressly 
declare  such  settlement  conclusive  for  most  purposes,  on  all  who  are  cited  either  actually, 
or  by  the  regular  newspaper  advertisement ;  and  this  effect  is  also  given  by  those  statutes 
to  the  proceedings  of  the  surrogate  on  account,  in  the  general  settlement  and  winding  up 
of  the  concerns  of  the  estate.  2  R.  S.  91,  et  seq.  to  Id.  94.  (An  appeal  lies  from  the  surro- 
gate's decree  to  the  Supreme  Court ;  and  the  latter  court  may  enter  the  proper  judgment 
thereon  on  the  merits.  Schenck  v.  Dail.  22  N.  Y.  480.)  So  of  an  order,  on  accounting, 
that  execution  issue  from  a  court  of  law.  2  R.  S.  116,  g  21.  And  see  Dubois  v.  Dubois,  6 
Cowen,  494.  But  in  this,  as  in  all  cases  where  the  effect  of  the  settlement  stands  inde- 
pendent of  any  statute,  there  should  be  notice.  Where  the  defendant  presented  his 
account  to  the  parish  judge,  by  whom  it  was  accepted  and  homologated,  without  calling 
in  the  heirs  or  any  persons  of  adverse  interests,  the  court  said  the  proceeding  was  not  of 
such  a  character  as,  on  a  subsequent  suit  to  compel  an  account,  enabled  the  defendant  to 
plead  res  judicata.  To  warrant  this  there  must  be  a  defendant  and  plaintiff,  and  an  issxie 
either  expressly  joined,  or  implied  by  law  (Marchand  v.  Qracie,  3  Mill.  Lou.  Rep.  147,  148) ; 
and  the  courts  are  peculiarly  strict  in  cases  of  constructive  appearance  for  infants.  In  one 
case,  where  the  court  appointed  a  curator  ad  hoc,  for  an  infant  who  appeared  and  contested 
the  account,  the  whole  was  declared  null,  on  a  collateral  contest  touching  the  sale  of  pro- 
perty by  the  executor,  though  his  representative  had  accounted  for  it  on  an  investigation 
adverse  to  the  very  curator  of  the  infant  who  now  claimed  the  property.  The  reason  was, 
that  the  infant  could  appear  by  tutor  only,  and  not  by  curator.  Psyche  v.  Paradol,  6  Lou. 
Rep.  by  Curry,  366,  377,  378.  And  see  Bernard  v.  Vigneau,  1  Mart.  Lou.  Rep.  (N.  S.)  1,  9. 
Though,  if  minors  be  duly  represented,  they  are  bound  by  these  and  the  like  proceedings 
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and  judgments  of  courts,  as  if  they  were  of  full  age.  Grounx  v.  Abat's  Ex'rs,  7  Lou.  Rep. 
(Curry),  17.  The  accounting  is  of  course  impeachable  in  equity  for  fraud ;  as  where  the 
administrator  secretly  suppressed  the  receipt  of  a  sum  of  money  from  abroad  ;  and 
the  account  was  closed  without  this  being  credited.  Pratt  v.  Northam,  5  Mason,  95,  103. 
And  this,  though  the  statute  declared  the  decree  on  accounting  to  be  final  and  conclusive. 
Id.  In  Wright  v.  Wright  (3  M'Cord's  Ch.  Rep.  185.  197),  the  account  settled  in  the  court 
of  the  ordinary,  seems  to  have  been  opened  and  examined  in  chancery,  without  adverting 
to  the  point  that  anything  was  concluded  by  the  proceeding  below.  Such  settlements  are 
holden  prima  facie  evidence  in  Kentucky  (Vance,  Adm'r  v.  Vance's  Distributees,  5 
Monroe,  521,  522 ;  Keller's  Exr's  v.  Beelor,"  Id.  576,  577),  but  if  made  after  bill  filed  in 
chancery,  they  are  no  evidence.  Id.  They  are  only  prima  facie  in  Maryland.  Scott  v. 
Dorsey's  Ex'rs,  1  Harr.  &  John,  237,  231 ;  Spedden  v.  The  State,  2  Harr.  &  John. 
251.  In  this  last  case,  the  contrary  was  much  and  ably  insisted  on  by  counsel 
(Id.  354,  359).  The  argument  on  the  other  side  went  on  the  ex  parte  character 
of  the  proceeding.  Id.  266.  The  State  v.  Massey,  and  Selby  v.  Gunby,  in  the 
general  court,  had  before  denied  the  conclusiveness  of  such  settlements.  Id.  276,  377, 
note.  The  amount  of  the  Maryland  doctrine  on  these  cases  is  said  by  Barle,  J.,  to  be,  that 
such  settlements  are  right  prima  facie  only  ;  and  are  not  conclusively  binding  on  persons 
not  parties  to  them,  and  who  have  not  had  an  opportunity  of  appealing  from  them.  Has- 
lett's  Administrator  v.  Glenn,  7  Harr.  &  John.  23  ;  Gist's  Administrator  v.  Cockey,  7  Harr. 
&  John.  134,  139.  This  notion  was  recognized  in  Owens  v.  CoUison  (3  Gill  &  John.  25, 
39)  ;  and  held  there,  that  the  onv^  prdbandi  rests  on  him  who  seeks  to  impeach  the  set- 
tlement. It  was  also  held,  that  a  hona  fide  payment  or  retainer,  under  the  direction  of 
the  Orphan's  Court,  was  conclusive  of  the  justness  of  the  debt  paid  or  retained  :  other- 
wise, where  the  party  had  no  notice,  or  it  appeared  on  the  face  of  the  vouchers  passed 
by  the  court  that  the  claim  was  not  a  just  one.    Owens  v.  Collinson,  3  Gill  &  John.  25. 

They  are  not  evidences  at  all  of  over-payments  beyond  the  assets.  But  as  to  pay- 
*83      ments,  *within  the  amount  of  assets,  they  are  prima  facie  evidence  to, show 

the  situation  of  the  personal  estate,  in  all  controversies  between  the  persona'} 
representatives  of  the  deceased,  and  distributees  or  legatees,  and  in  actions  by  creditors 
against  the  heirs  or  devisees  of  the  deceased,  and  to  warrant  a  sale  of  the  real  estate  by 
decree  in  chancery.  Gist's  Adm'r  v.  Cockey,  7  Harr.  &  John.  134,  139.  And  per  Dorsey, 
J.,  in  Owens  v.  Collinson  (3  Gill  &  John.  39),  "  the  claim  of  an  administrator  In  this  case, 
in  common  with  all  other  claims  against  the  deceased,  being  accredited  to  him  in  the  sst. 
tlement  of  his  account,  with  the  Orphan's  Courts,  such  accounts  must  be  regarded  by  us 
as  the  acts  of  a  court  of  competent  jurisdiction,  whose  proceedings  being  wholly  expa/rte, 
are  not  conclusive,  but  rest  on  the  principle  that,  omnia  rite  actafuisse  presumuntur,  donee 
probetur  in  contrarium."    See  also  Scott  v.  Burch's  Adm'x,  6  Harr.  &  John.  67. 

In  South  Carolina,  a  receipt  of  payment,  obtained  by  an  administrator  before  the  decree 
of  accounting,  was  disallowed  in  an  action  on  his  bond,  upon  the  usual  ground  that  all 
matters  of  defense  were  merged  in  the  suit  for  an  account.  A  decree  for  an  account  is 
there  held  to  be  conclusive,  where  proper  notice  has  been  given,  of  all  matters  of  account 
arising  previous  to  the  date  of  the  decree.  Chambers  v.  Patton,  1  Bail.  Rep.  130 ;  Sim- 
kins  V.  Cobb,  2  Id.  60.  And  in  the  first  case,  Nott,  J.,  said  that  ex  parte  settlements  before 
the  ordinary  were  conclusive  in  a  court  of  law,  though  not  in  equity.  See  a  note,  post. 
where  we  speak  generally  of  a  former  suit  barring  all  claim  on  a  matter  of  defense  in  a 
prior  suit.  Also  ante,  note  365.  In  Neville  v.  Robinson  (1  Bail.  Rep.  361,)  it  was  denied 
generally,  that  an  accounting  before  the  ordinary  should  conclude,  even  on  a  plea  of  plene 
administramt.  The  report  of  the  case  is  a  mere  note ;  and  does  not  even  distinguish 
whether  there  was  notice  of  the  accounting  given  to  the  party  sought  to  be  concluded  or 
not.  And  see  Harrington  v.  Cole,  3  M'Cord,  509.  The  effect  of  these  decrees  of  the  ordi- 
nary was  afterwards  much  considered,  in  Sirokins  v.  Cobb  (8  Bail.  60).  The  action  was 
debt  on  an  administration  bond  against  the  sureties.  The  decree  of  the  ordinary  was  in 
favor  of  the  distributees  for  the  whole  balance  claimed,  on  a  citation  and  default  of  the 
principal,  the  surety  not  being  a  party,  and  the  ordinary  having  no  right  to  call  him  in  as 
a  party.  The  court  (by  O'Neall,  J.)  regretted  the  want  of  such  power.  In  this  case  the 
administrator  was  guardian  of  the  distributees,  and  had  charged  himself  in  his  accounts  as 
guardian  with  all  the  assets,  thus  discharging  the  sureties.  'The  decree  was  m  ade  in  1829, 
on  the  administrator's  last  return,  which  was  in  1823.  The  court  regretted,  also,  that  exclu- 
sive j  urisdiction  of  suits  on  these  bonds  had  not  been  given  to  courts  of  equity.  Yet  even 
there,  except  in  extraordinary  cases,  the  sureties  could  not  be  made  parties  to  the  account. 
In  this  case  there  was  a  good  defense  which  the  sureties  might  have  set  up.  A  court  of 
law  had  no  original  authority  to  investigate  these  accounts.  Hence  it  must  be  d(me  before 
the  ordinary,  or  in  a  court  of  equity ;  and  the  letter  of  the  surety  bond  made  his  account- 
ing or  being  required  to  account,  an  essential  prerequisite  to  a  suit  on  the  bond.  For 
these  purposes  the  decree  has  been  regarded  as  conclusive,  but  not  beyond,  for  the  security 
has  a  right  to  look  into  the  decree,  to  see  that  he  is  charged  according  to  the  form  and 
effect  of  his  undertaking.  If  the  security  were  discharged,  he  could  not  be  touched  by  a 
subsequent  depree  against  the  administrator,  based  upon  an  act  of  his,  subsequent  to  the 
discharge.     It  was  doubted  whether  the  decree  concluded  anything  except  the  fact  of 
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being  required  to  account,  and  the  different  items,  so  as  to  relieve  a  court  of  law  from 
looking  to  the  propriety  of  tlieir  allowance  or  disallowance.  To  this  point  the  court 
review  the  cases  of  Styles  v.  Caldwell  (3  M'Cord's  Eep.  235,  336) ;  Ordinary  v.  Robinson 
(1  Bail.  35,  27) ;  Harrington  v.  Cole  (3  M'Cord's  Rep.  511) ;  and  show,  that  the  decree  must 
have  the  same  effect  both  in  law  and  equity.  They  conclude,  that  it  shall  bind  only  as 
to  the  propriety  of  the  receipts  and  expenditures,  and  cannot  determine  whether  the 
balance  has  been  properly  paid  away.  It  concludes  only  to  the  time  of  the  last  return  of 
accounts ;  for  on  the  returns  alone  can  it  act.  In  that  view  the  defense  interposed  in  the 
principal  case  was  sustained ;  the  payment  of  assets  to  the  guardian  being  without 
the  operation  of  the  decree.    See  2  Bail.  Rep.  61  to  65. 

It  will  at  once  occur  to  the  learned  reader,  that  the  above  was  a  question  how  far  a 
decree  against  the  principal  shall  affect  the  surety,  in  respect  to  which  the  civil  and  com- 
mon law  have  come  to  such  opposite  conclusions  as  we  noticed  ante.  The  decision,  probably 
owing  to  the  special  clause  in  the  bond,  follows  the  civil  law.  And  see  Shelton  ads.  Cure- 
ton,  3  M'Cord,  413,  S.  P.  The  same  point  was  held  in  Lucas  v.  Curr's  Ex'rs  (3  Bail.  403, 
406),  in  an  action  between  the  sureties  for  contribution.  And  in  this  case  it  was  said,  that 
the  decree  shall  be  conclusive  against  the  administrator.  Id.  405,  406.  In  a  suit 
*83  against  sureties,  the  decree  against  the  *administrator,  made  by  the  ordinary,  can 
not  be  impeached  for  error  and  irregularity.  Lyles  v.  Brown,  1  Harp.  Rep.  31.  See 
Lyles  V.  Caldwell,  3  M'Cord's  Rep.  335. 

The  decisions  in  Pennsylvania,  as  to  the  conclusive  character  of  these  decrees  oil  settling 
an  account,  place  them  as  far  above  impeachment  as  they  do  the  adjudications  of  any 
other  court.  See  McFadden  v.  Geddis,  17  Serg.  &  Rawle, 336  ;  App.  v.  Driesbach,  2  Rawle, 
287 ;  Riegel  v.  Rothrock,  5  Id.  366  ;  Wimmer's  Appeal,  1  Whart.  Rep.  96.  And  where 
the  account  of  an  executor  had  been  settled  in  the  Orphan's  Court,  and  an  action  was 
subsequently  brought  against  him  for  a  legacy,  held,  that  he  could  not  show  that  the 
balance  against  him  on  such  accounting  was  composed  of  bonds  not  due  at  the  time  of 
the  settlement,  and  which  could  not  afterwards  be  collected.  Thompson  v.  M'Gaw,  3 
Watts'  Rep.  161.  And  when  a  final  administration  account  hasJoeen  confirmed,  the  rem- 
edy for  omissions  or  mistakes  is  by  a  petition  for  a  review  in  the  Orphan's  Court,  and  not 
a  citation  to  the  administrators  to  settle  a  new  account.  Downing's  Estate,  5  Watts'  Rep. 
90.  In  Massachusetts,  if  an  item  be  omitted  in  settling  the  account  (as  if  the  adminis- 
trator omit  to  charge  himself  with  interest),  it  may  afterwards  be  recovered ;  and  so  if  the 
administrator  open  it,  by  applying  to  have  his  account  on  which  the  decree  was  made 
corrected  (Saxton  v.  Chamberlain,  6  Pick.  433 ;  Field  v.  Hitchcock,  14  Pick.  405),  and 
administration  account  may  be  partially  settled  by  a  decree  :  and  there  is  no  power  in  the 
Probate  Court  to  make  the  decree  final,  so  as  to  protect  the  executor  from  accounting  in 
respect  to  other  matters  of  account  afterwards  accruing.    Field  v.  Hitchcock,  14  Pick.  405. 

You  may  in  these  cases,  as  in  all  others,  adduce  evidence  to  disprove  jurisdiction.  Elliot 
v.  Peirsol,  1  Pet.  338,  329.    And  see  Matter  of  Hemiup,  3  Paige,  310  ;  Jackson  v.  Jeffries, 

1  Marsh.  88,  89.  As,  that  the  deceased  died,  while  resident  in  a  foreign  state,  the  surro- 
gate, not  then  having  the  power  (Weston  v.  Weston,  14  John.  Rep.  428.  And  see  Ex 
parte  Barker,  3  Leigh,  7i9,  and  several  like  cases  cited  areie) ;  so,  that  the  letters  were  of 
administration  dii/rante  absentia  of  an  executor  (Ford  v.  Travis,  cited  8  Cranch,  14,  36 ; 
Grififith  V.  Frazier,  8  Cranch,  9,  35) ;  or,  that  they  are  of  the  estate  of  a  living  man.  Per 
Marshal],  G.  J.,  in  S.  C,  8  Cranch,  34 ;  per  Owsley,  J.,  in  Moore  v.  Tanner's  Adm.,  5  Mon. 
46.  So  if  there  be  no  jurisdiction  of  the  party,  as  for  want  of  notice,  if  that  be  required  ; 
or  where  the  party  is  not  regularly  in  court,  as  required  by  statute.  Messinger  v.  Kint- 
ner,  4  Binn.  97  ;  Smith  v.  Rice,  11  Mass.  Rep.  507,  513  ;  Proctor  v.  Newhall,  17  Mass.  Rep. 
81,91.  And  see  Matter  of  Hemiup,  3  Paige,  330;  3  Id.  310;  Hallett  v.  Haire,  5  Paige, 
316,  317.  Nor  are  such  decrees  conclusive  where  they  go  beyond  the  statute  power  of  the 
court ;  as  where  land  held  in  dower  was,  on  the  death  of  the  tenant,  distributed  to  one, 
in  preference  to  another  of  the  next  of  kin  or  heirs.  Hunt  v,  Hapgood,  4  Mass.  Eep.  117  ; 
Su  mner  v.  Parker,  7  Mass.  Rep.  79,  83.  So,  where  the  land  sold  lay  in  a  foreign  state. 
Wilkinson  v.  Leland,  3  Pet.  637,  655.  If  an  attorney  for  a  non-resident,  or  guardian  for 
an  infant,  be  necessary,  and  not  appointed,  the  sale  of  land  is  void  as  to  him.  Messinger 
V.  Kintner,  4  Binn.  97  ;  Smith  v.  Bice,  11  Mass.  Rep.  506,  513.  So  if  there  was  no  petition 
to  sell.  Messinger  v.  Kintner,  4  Binn.  97.  And  it  was  once,  at  Nisi  Prius,  held  void, 
because  no  administration  account  was  settled.  Per  Tilghman,  0.  J.,  4  Binn.  104,  citing 
Larrimer's  Lessee  v.  Irwin,  MS.  But  this  notion  was  repudiated  as  resting  on  a  mere 
irregularity,  in  M'Pherson  v.  Cunliif,  ut  supra.    See  also  post,  note  290. 

In  Thompson  v.  Tolmie  (2  Pet.  165),  Chief  Justice  Thompson  said,  that  if  a  court 
expressly  find  and  assert  by  their  record  a  fact  necessary  to  give  jurisdiction,  it  is  by  no 
means  clear  that  the  fact  can  be  contradicted  collaterally.    And  see  Raborg  v.  Hammond, 

2  Har.  &  Gill,  42,  50  ;  also  staXeA  post,  note  390,  and  the  subsequent  notes. 

In  addition  to  jurisdiction  and  parties,  it  behooves  the  conveyancer  to  look  and  see  that 
the  final  conveyance,  under  a  surrogate's  decree  of  sale,  is  executed  in  proper  foi-m,  and  on 
the  requisite  authority.  A  statute  of  New  York,  April  8, 1813,  formerly  required  that  a 
different  person,  to  be  des'ignated  by  the  surrogate,  should  join  in  the  conveyance.  1  K. 
L.  of  1813,  451,  §  24.    Another,  April  13, 1819,  that  the  bargain  of  sale  should  be  conflnoed 


SEC.  in.  "J  Of  Surrogate^ s  decrees.  71 

by  the  surrogate  previous  to  a  deed.  Sess.  43,  p.  215,  §  3.  The  above  §  24  is  repealed  by 
the  latter  statute,  §  4.  And  see  2  R.  S.  105,  §§  30,  31.  These  formula  must  be  adhered 
to,  or  the  deed  is  void  at  law.  A  statute  provision  allows  the  omission  of  the  third  person, 
&c.,  to  be  summarily  corrected  in  chancery,  after  that  court  shall  have  been  satisfied  of  the 
fairness  of  the  sale.  Sess.  42,  p.  214,  §  1.  And  see  2  R.  S.  110,  111,  8§  61  to  65.  But  sever^ 
conveyances  have  recently  been  declared  null  at  law  (at  fihe  Washington  circuit), 
*84  for  lack  of  judicial  confirmation;  one,\^in  Rea  v.  *M'Eachron  (13  Wend.  465),  and 
another  in  Albro  v.  Waller,  tried  at  the  same  place,  November,  1835  (MS.).  In  the 
latter  case,  the  circuit  judge  stayed  the  suit  with  a  view  to  move  the  Supreme  Court  fot 
time  to  perfect  the  proceedings  in  due  fonu  before  the  surrogate.  The  motion  was  denied, 
but  with  a  further  stay ;  whereupon  a  bill  was  filed  by  the  purchaser  in  the  vice-chancery 
of  the  fourth  circuit :  a  temporary  injunction  was  granted ;  but  it  yet  remains  to  see 
whether  equity  has  power  to  perfect  such  a  sale.  The  broadest  amending  statute  (2  B. 
S.  110,  111,  §§  61  to  65),  does  not,  in  terms,  cover  this  defect.  The  Supreme  Court,  how- 
ever, appear  to  take  the  contrary  for  granted  in  Rea  v.  M'Eachron  (Sutherland,  J.),  at  p. 
473.  The  statute  seems  to  cover  only  two  cases;  the  non-joinder  of  a  discreet  person 
under  the  old  law,  and  the  non-recital  of  the  confirming  order  :  not  the  non-existence  of 
such  order.  It  cannot  be  extended  to  other  cases  by  construction.  Matter  of  Hemiup,  3 
Paige,  316,  820;  S.  C,  3  Paige,  305. 

Independent  of  statute  regulation,  these  judicial  sales  under  an  order,  if  regular  in  time 
and  circumstances,  pass  the  title,  without  any  return  or  order  of  confirmation  ;  or,  if  that 
be  necussary,  the  court  may  yet  allow  a  return ;  an  order  of  sale  carries  a  power  to 
convey,  by  implication.  The  sale,  however,  must  be  regular  as  to  time.  Being  short  Of 
the  time  allowed  by  statute,  the  sheriflf  mistaking  calendar  for  lunar  months,  it  was  held 
void.  Williamson  v.  Farrow,  South  Car.  Law  Journ.  184,  189,  190.  So  in  respect  to 
foreclosure  sales,  33  How.  Pr.  486. 

So  far  as  the  acts  of  the  Probate  Court  are  concerned,  chancery  and  other  tribunals 
have  always  struggled  to  maintain  the  proceedings  in  favor  of  bona  fide  purchasers  The 
importance  of  doing  so  was  ably  and  eloquently  vindicated  by  Duncan,  J.,  in  M'Pherson 
V.  Cunliff,  11  Serg.  &  Rawle,  431,  433 ;  and  by  Yates,  J.,  in  Snyder's  Lessee  v.  Suyder,  6 
Binn.  496.  But  we  are  not  aware  that  an  omission  of  substantial  forms  by  the  parties 
has  yet  been  relieved  against.  Whether  tt  may  not  come  under  the  equitable  head  of 
relief  against  the  defective  execution  of  powers,  or  by  compelling  the  specific  execution 
of  contracts,  remains  to  be  seen.  Such  sales  have  been  set  aside  in  equity,  on  the  ground 
of  fraud ;  e.  g.  where  it  was  presumable,  from  the  purchase  being  by  a  trustee  (Reynolds 
V.  Scarborough,  Car.  Law  Journ.  106) ;  and  it  was  held  in  one  case,  that  this  might  be 
done  even  after  the  Orphan's  Court  had  made  an  order  of  confirmation  ;  but  the  heirs  who 
made  the  objection  were  not  parties.  A  case  of  fraud  in  defeasance  of  the  order  of  con- 
firmation, was  allowed  to  be  shown  in  an  action  of  ejectment.  Rhoades'  Lessee  v.  Selin, 
4  Wash.  C.  C.  Rep.  715,  731. 

In  Kennedy  v.  Wachsmuth  (12  Serg.  &  Rawle,  171),  it  was  held  that  the  Orphan's 
Court  might  amend  the  proceedings  even  after  sale.  It  was  done,  in  this  case,  by  adding 
in  the  book  a  registry  of  the  affirmation  of  one  of  the  administrators,  made  in  fact,  but 
by  a  clerical  mistake  omitted  in  the  record. 

With  regard  to  form,  it  will  be  seen  hereafter,  that  every  court,  however  humble  in 
power,  must  in  general  keep  a  register  of  its  sentence,  judgment  and  other  proceedings 
in  the  cause  or  matter  upon  which  it  is  called  j  udicially  to  act ;  and  although  this  need 
not  be  drawn  up  at  the  time,  such  registry  is  an  essential  characteristic,  without  which 
it  cannot  be  received  in  evidence.  In  form,  however,  it  has  been  holden  that  technical 
formality  and  legal  precision  need  not  be  preserved,  if  they  are  significant  in  common 
understanding  tod  parlance.  Thus,  in  a  suit  in  the  Orphan's  Court  by  a  distributee 
against  the  administratrix  and  her  husband,  for  a  distributive  share,  instead  of  a  decretal 
declaration  that  the  sum  was  due  from  the  administratrix  and  her  husband,  and  declaring 
out  of  what  fund  it  should  be  made,  the  decree  was  that  so  much  was  due  by  the  estate. 
In  a  suit  upon  the  administration  bond,  there  was  a  replication  to  a  plea  of  performance, 
setting  forth  a  decree  of  the  ordinary,  ascertaining  a  sum  to  be  due  by  the  defendants, 
the  administratrix  and  her  husband ;  the  rejoinder  denied  the  existence  of  such  a  decre&, 
whereupon  issue  was  joined.  On  trial,  the  decree,  which  recited  that  the  ordinary 
(on  due  citation  and  hearing)  had  proceeded  to  settle  the  estate,  and  ascertained  a  sum  to  be 
due  from  the  estate  to  Hannah  Clifton  (the  distributee),  was  objected  to  as  incomplete, 
uncertain  and  insufficient,  inasmuch  as  it  did  not  even  declare  the  sum  to  be  due  by  the 
defendants ;  much  less  that  they  should  pay  it.  The  record  was,  however,  held  properly 
admissible.  On  motion  for  entering  a  nonsuit  at  bar,  on  appeal,  the  court  (by  Johnson, 
J.,)  remark,  that  "In  the  absence  of  any  statutory  or  other  regulation,  each  department 
of  the  judiciary  must  be  left  to  adopt  and  pursue  its  own  formula  in  its  proceeding^; 
because  neither  of  them  has  the  power  to  prescribe  these  matters  for  the  others.  With 
respect  to  matters  of  substance,  there  are  certain  requisites,  however,  which  equally  appLf 
to  every  jurisdiction,  and  without  which  legal  proceedings  would  be  useless  and 
unnecessary.  In  addition  to  the  ordinary  circumstances  of  time  and  place,  they  should, 
for  the  most  obvious  reasons,  exhibit  the  parties,  the  subject  matter  in  dispute,  and  tha 


72  Of  the  Admissibility  and  Effect  [ch.  i. 

*85  *  Sentence  of  being  next  of  kin.  In  like  manner,  if  the  sole  question, 
in  a  suit  in  the  Ecclesiastical  Court  for  administration,  is,  which  of 
two  parties  is  next  of  kin  to  the  intestate,  the  sentence  of  the  court  declaring, 
that  "  as  far  as  appears  by  the  evidence,  the  defendant  has  proved  himself 
next  of  kin,"  and  that  administration  should  be  granted  to  him  as  such, 
will  be  conclusive  evidence  of  the  relationship  of  the  parties,  in  a  subsequent 
suit  between  them  for  distribution,  either  in  the  Ecclesiastical  Court,  or  in 
the  Court  of  Chancery.  (1) 

Proof  of  probate  being  forged.  A  party  may  show  that  a  probate  is 
forged,  because  such  evidence  supposes  that  the  Spiritual  Court  has  given 
no  judgment ;  and  he  may  show,  that  the  particular  spiritual  court  grant- 
ing probate  had  no  jurisdiction  under  the  circumstances ;  as,  that  the 
supposed  testator  was  still  alive,  or  that  he  left  bona  notabilia.  (2) 

result.  These  facts  being  ascertained,  tlie  legal  consequences  follow  of  course,  whatever 
may  be  the  phraseology  used ;  and  where  forms  are  not  prescribed,  it  is  the  most  that 
can  be  expected  from  the  subordinate  tribunals,  where  for  the  most  part,  the  proceedings 
are  conducted  by  the  parties  themselves,  and  before  judges  unused  to  and  uninformed  in 
the  technicalities  and  subtleties  of  pleading."  Ordinary  v.  M'Clure,  1  Bail.  Rep.  7,  8,  9. 
In  South  Carolina,  the  ordinary  who  holds  the  Orphan's  Court,  has  no  power  to  do  any 
act  beyond  the  mere  settlement  of  the  accounts.  He  cannot  order  payment,  nor  enforce 
it.    Id.  9.     The  decree  was  holden  to  be  conclusive.    Id. 

The  proceedings  in  the  probate  courts,  whether  they  are  considered  as  in  a  court  of  con- 
current or  exclusive  jurisdiction,  where  they  are  conducted  fraudulently  and  collusively 
between  the  personal  representative  and  the  purchaser,  or  others,  stand  on  the  same  foot- 
ing as  the  English  or  American  proceedings  in  divorce  cases,  or  the  English  jactitation  in 
the  Duchess  of  Kingston's  Case ;  being  impeachable  by  the  parties  injured,  who  are  not 
actual  parties  to  the  suit,  either  by  bill  in  chancery,  in  ejectment,  or  otherwise  in  a  col- 
lateral way.  Reynolds  v.  Scarborough,  Car.  Law  Jour.  106  ;  Rhoades'  Lessee  v.  Selin,  4 
Wash.  C.  C.  Rep.  715,  720,  731,  both  cited  supra.  For  this  rule  as  to  cases  of  divorce  in 
America,  see^os^,  note  291.  In  Massachusetts,  held,  that  the  settlement  of  an  adminis- 
trator's accounts,  though  the  statute  declared  it  conclusive,  was  yet  examinable  in  equity 
for  fraud.  Pratt  v.  Northam,  5  Mason,  95,  103,  104.  And  this  was  said  of  fraud  in  with- 
holding an  account  of  assets  ;  though  it  would  be  otherwise  if  the  court  had  participated 
in  the  fraud,  which  was  not  pretended.    Id.  106, 107. 

■  (1)  Barrs  v.  Jackson,  1  T.  &  Col.  585  ;  S.  C,  1  Phil.  R.  583,  587.   See  also  Thomas  v.  Ket- 
tericke,  1  Ves.  sen.  333. 

(2)  T.  Raym.  404  ;  1  Sid.  359  ;  B.  N.  P.  247 ;  5  Eep.  30  ;  1  Lev.  235  ;  Vaughan,  207  ;  1 
Show.  294 ;  1  Stra.  671,  672  ;  Allen  v.  Dundas,  ut  supra.  It  may  be  shown  that  letters  of 
administration  are  revoked,  B.  N.  P.  347.  As  to  proof  of  want  of  jurisdiction,  see  Bets- 
worth  V.  Betsworth,  Style,  10  ;  13  Vin.  Ab.  128. 

Note  290. — It  seems  by  what  fell  from  Parsons,  Ch.  J.,  in  Goodwin  v.  Jones  (3  Mass. 
Eep.  514,  517,  518),  and  the  reasoning  of  the  Supreme  Court  of  Errors  in  Connecticut,  in 
Riley  v.  Riley  (3  Day,  74,  88,  89),  that  this  notion  of  local  jurisdiction  in  the  grant  of  let- 
ters testamentary  or  of  administration,  is  the  foundation  of  our  refusing  to  notice  them 
when  emanating  from  the  courts  of  a  foreign  country,  or  of  a  neighboring  state  of  the 
Union.  Such,  whatever  may  be  the  ground,  seems  to  be  the  well  settled  rule  in  all  the  com- 
mon law  countries  where  the  question  has  been  raised.  As  a  consequence,  a  per- 
*86  sonal  representative  deriving  his  powers  in  that  *way,  will  not  be  recognized  as  a 
party  beyond  the  territorial  jurisdiction  of  the  court  whence  he  has  derived  his 
powers.  Per  Kent,  Ch.,  in  Morrell  v.  Dickey,  1  John.  Ch.  Rep.  156 ;  Story  Confl.  of  Laws, 
422  ;  Williams  v.  Storrs,  6  Jolin.  Ch.  Rep.  353,  357  ;  Tourton  v.  Flower,  3  P.  Wms.  369 ; 
Bac.  Ab.  Executors,  &c.,  E,  pi.  3  ;  2  Rol.  Ab.  Executor,  G  1 ;  Atkins  v.  Smith,  2  Atk.  63  ; 
Lee  V.  Bank  of  England,  8  .Ves.  44  ;  Vin.  Executors,  F  3,  and  G  15 ;  Shaw  v.  Staughton, 
8  Keb.  163,  case  36  ;  Fenwick  v.  Sears'  Adm'rs,  1  Cranch,  258,  359,  382  ;  per  Kent,  Ch.,  in 
Doolittle  V.  Lewis,  7  John.  Ch.  Kep.  47;  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs,  3  Cranch,  319  ; 
per  Marshall,  C.  J.,  in  Doe,  Lessee  of  Lewis  v.  M'Farland,  9  Cranch,  152 ;  Goodwin  v. 
Jones,  3  Mass.  Rep.  514 ;  Riley  v.  Riley,  3  Day,  74  ;  Champlin  v.  Tilley,  3  Day,  303  ;  Lang- 
don  V.  Potter,  11  Mass.  Rep.  313  ;  Borden  v.  Borden,  5  Slass.  Rep.  67  ;  Campbell  v.  Tousey, 
7  Cowen's  Rep.  64  ;  Kerr  v.  Moon's  Devisees,  9  Wheat.  565,  571  ;  Johnson  v.  Rannela,  6 
Mart.  Lou.  Rep,  (N.  S.)  623,  633 ;  Mothland  v.  Wireman,  3  Penn.  Rep.  185,  187,  &'o. ; 
Grseme  v.  Harris,  1  Dall.  456  ;  Anonymous,  1  Hayw.  355,  and  a  learned  note  there  by  the 
reporter ;  Picquet  v.  Swan,  3  Mason,  469,  473,  473 ;  per  Porter,  J.,  in  Le  Cesne  v.  Cottin,  3 
Mart.  Lou.  Rep.  (N.  S.)  485  ;  Brodie,  Adm'r,  v.  Bickley,  3  Rawle,  431  ;  Campbell  v.  Shel- 
don, 13  Pick.  Rep.  8 ;  Sabin  v.  Oilman,  1  N.  H.  Rep.  193 ;  Perkins  v.  Williams,  3  Root 
463 ;  Stearns  v.  Burnham,  5  Greenl.  Rep.  361 ;  Thompson  v.  Wilson,  3  N.  Homp.  Rep.  391  '• 
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Bull's  Adm'r  v  Price,  Cam.  &  Norw.  68 ;  per  Owsley,  J.,  in  Moore  v.  Tanner's  Adm'r,  5 
Monroe.  46,  47  ;  Glenn  v.  Smith,  2  Gill  &  John.  493  ;  M'Cormick  v.  Sullivant,  10  Wheat. 
193  ;  Stanton  v.  Holmes,  4  Day,  87,  96 ;  Dodge's  Adm'r  v.  Wetmore,  Brayt.  93,.  93  ;  Lee  v. 
Havens,  Brayt.  93 ;  Dangerfield's  Ex'x  v.  Thurston's  Heirs,  8  Mart.  Lou.  Bep.  (N.  S.)  332  ; 
Fearing  v.  Ex'rs  of  Ball,  6  Lou.  Rep.  by  Curry,  685,  690 ;  l^aylor  v.  Moody,  2  Blackf.  247 ; 
Leake  v.  Gilchrist,  1  Dev.  73 ;  Curie  v.  Moore,  1  Dana,  445.  And  see  Biddle  v.  Wilkins,  1 
Pet.  686  ;  Dawes  v.  Boylston,  9  Mass.  Bep.  387 ;  Cutter  v.  Davenport,  1  Pick.  81,  84  ;  Burn- 
ley's Adm'r  v.  Duke,  1  Rand.  108 ;  Jackson  v.  Jeffries,  1  Marsh.  88,  89  ;  Armstrong  v. 
Lear,  12  Wheat.  175,  176 ;  Kraft  v.  Wickey,  4  Gill  &  John.  332 ;  Hunter  v.  Bryson,  5  Gill 
&  John.  483;  Johnson  v.  Avery,  2  Fairf.  Rep.  100.  He  cannot  be  received  to  sue  jointly 
with  the  domestic  administrator.  Dickinson  v.  M'Craw,  4  Rand.  158.  Certain  cases,  per- 
haps, put  this  more  correctly  on  the  lex  fori.  Thus,  per  Marshall,  C.  J.,  "  All  rights  to 
personal  property  are  admitted  to  be  regulated  by  the  laws  of  the  country  in  which  the 
testator  lived  ;  but  the  suits  for  those  rights  must  be  governed  by  the  laws  of  that  coun- 
try in  which  the  tribunal  is  placed.  No  man  can  sue  in  the  courts  of  any  country,  what- 
ever his  rights  may  be,  unless  in  conformity  with  the  rules  prescribed  by  the  laws  of  that 
country."  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs,  3  Cranch,  334.  And  see  per  Story,  J.  in  Pic- 
quet  V.  Swan,  3  Mason,  474.  There  is  a  learned  note  in  1  Hayw.  355,  collecting  the 
English  cases  upon  this  head,  which  in  the  result  agree  with  ours,  though  like  ours,  they 
will  be  there  seen  to  differ  in  the  principle  on  which  they  go. 

(The  assignee  of  a  foreign  executor  may  maintain  an  action  in  this  State  upon  a  chose 
transferred  to  him  by  such  foreign  executor,  though  the  latter  could  not  himself  maintain 
the  action.    Petersen  v.  Chemical  Bank,  32  N.  Y.  21.) 

But  this  notion  of  disregarding  foreign  probate  must  be  taken  with  many  qualifications ; 
and  not  as  going  to  deny  validity  to  the  general  rights  and  acts  of  the  foreign  executor  or 
administrator  arising  under  the  lex  loci  (per  Story,  J.,  in  Trecothick  v.  Austin,  4  Mason, 
35 ;  see  Selectmen  of  Boston  v.  Boylston,  3  Mass.  384 ;  Campbell  v.  Tousey,  7  Cowen's 
Rep.  64,  67) ;  and  it  is  only  when  he  comes  abroad  to  sue  or  be  sued,  or  to  act  as  suck,  that 
he  is  treated  as  destitute  of  power.  See  per  Marshall,  C.  J.,  ut  supra,  in  Dixon's  Ex'rs  v. 
Ramsay's  Ex'rs.  Thus,  his  title  is  complete  under  his  foreign  letters ;  and  he  may  sue 
here  in  his  own  name  (in  his  foreign  right  as  personal  representative),  in  trover.  Per 
Story,  J.,  in  Trecothick  v.  Austin,  4  Mason,  16,  32;  Story's  Confl.  of  Laws,  431.  Volun- 
tary payments  to  and  receipts  by  him  are  valid.  Per  Story,  J.,  in  Trecothick  v.  Austin,  4 
Mason,  33 ;  Atkins  v.  Smith,  3  Atk.  63  ;  per  Kent,  Ch.,  in  Doolittle  v.  Lewis,  7  Johns.  Ch. 
Rep.  49  ;  per  Jackson,  J.,  in  Stevens  v.  Gaylord,  11  Mass.  Rep.  264;  Story's  Confl.  of  Laws, 
431.  and  note  2.  And  the  foreign  executor  of  a  foreign  mortgagee  of  land,  in  the  state  of 
New  York,  may  foreclose  under  a  power  in  the  mortgage,  by  advertisement  under  the 
statute.  Doolittle  v.  Lewis,  7  Johns.  Ch.  Rep.  45.  See  Cutter  v.  Davenport,  1  Pick.  81. 
He  takes  under  the  power,  not  under  the  letters  of  probate.  So,  a  foreign  executor  may 
sue  in  his  own  name  for  land  devised  to  him,  for  he  takes  under  the  devise ;  and  the  let- 
ters serve  merely  to  aid  in  designating  the  person.  See  Young  v.  Brush,  28  N.  Y.  667. 
Doe,  Lessee  of  Lewis  v.  M'Farland,  9  Cranch,  151.  So  a  recovery  by  a  foreign  adminis- 
trator, is  a  bar  to  an  action  here,  by  a  domestic  administrator,  ior  the  same  demand.  Per 
Jackson,  in  Stevens  v.  Gaylord,  11  Mass.  Rep.  265  ;  Shaw  v.  Staughton,  3  Keb.  163,  case 
36,  S.  P.  And  the  appointment  of  the  debtor  an  executor  in  a  foreign  state,  will  be 
*87  recognized  as  extinguishing  the  debt.  Stevens  v.  Gaylord,  11  Mass.  Rep.  *256. 
The  assent  of  a  foreign  executor  to  a  specific  legacy  there,  would  entitle  the  legatee 
to  sue  in  trover  for  the  subject  of  a  bequest  everywhere.  So  of  a  vendee  who  buys  of  him. 
Per  Story,  J.,  in  Trecothick  v.  Austin,  4  Mason,  35  ;  Slack  v.  Wolcott,  3  Mason,  508,  518. 
And  this  is  true  of  any  one,  even  the  executor  himself,  who  sues  in  his  own  right,  though 
that  right  be  derived  under  a  foreign  will.  It  is  so,  in  the  numerous  class  of  cases  wherein 
the  executor  may  sue  without  presenting  himself  in  his  representative  character.  This 
proposition  was  very  fully  considered  and  illustrated  in  the  case  so  often  cited  above  of 
Trecothick  v.  Austin  (4  Mason,  16).  A  slave  may  be  reclaimed  and  demanded  here,  by 
the  foreign  administrator  of  the  deceased  foreign  owner,  without  taking  letters  here. 
Commonwealth  v.  GriflSth,  2  Pick.  11,  18.  And  a  foreign  probate  was  received  to  sustain 
a  title  in  a  legatee  who  was  defendant.  Johnson  v.  Rannels,  6  Mart.  Lou.  Rep.  (N.  S.) 
621.  A  domestic  administrator  may,  by  attorney,  receive  the  effects  abroad  and  shall 
account  therefor  at  home.  Atkins  v.  Smith,  3  Atk.  63.  Most  of  the  above  doctrines 
were  fully  recognized  in  Leake  v.  Gilchrist  (2  Dev.  73),  wherein  it  was  held,  that  a  foreign 
administrator  might  assign  a  bond  against  an  obligor  resident  in  his  own  State ;  and  that 
the  assignee  might  sue  upon  it  in  his  own  name  in  North  Carolina,  wherein  bonds  are 
negotiable  like  bills  of  exchange.  A  foreign  administrator  holding  his  intestate's  nego- 
tiable note  indorsed  in  blank,  may  sue  on  it  in  Maine,  in  his  own  name.  Barrett  v.  Bar- 
rett, 8  Greenl.  353.  So  in  New  York,  if  it  be  payable  to  bearer.  Robinson  v.  Crandall,  9 
Wend.  425  ;  Story's  Confl.  of  Laws,  433. 

(To  the  same  effect  see  Patcheu  v.  Wilson,  4  Hill,  57 ;  and  Bright  v.  Currie,  5  Sand.  437. 
An  executor  appointed  and  receiving  letters  testamentary  in  another  State  acquires  title 
to  the  personal  estate  of  the  deceased ;  and  a  party  deriving  title  through  him  may  en- 
force liis  rights  in  this  State.    Middlebrook  v.  The  Merchants'  Bank,  37  How.  Pr.  474  ■ 
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S.  C.  24  Id.  367.  It  has  also  been  adjudged  that  if  the  debtors  of  the  deceased  will  volun- 
tarily pay  what  they  owe  to  a  foreign  executor,  such  payment  will  discharge  the  debts, 
and  the  moneys  so  collected  will  be  subject  to  the  administration  of  such  foreign  executor. 
Parsons  v.  Lyman,  20  N.  Y.  103.  And  finally  it  is  settled  in  this  State  that  a  party  deri- 
ving his  title  through  an  assignment  from  a  foreign  executor,  may  maintain  an  action 
in  the  courts  of  this  State  upon  a  chose  in  action  thus  transferred.  Petersen  v.  The  Chem- 
ical Bank,  33  N.  Y.  31.  The  same  doctrine  was  held  by  the  U.  S.  Supreme  Court  iniHar- 
per  V.  Butler,  2  Peters  339). 

When  we  accord  these  broad  efifects  to  a  foreign  administration,  as  such,  perhaps  it 
should  be  confined  to  a  case  where  that  is  the  principal  appointment,  which  is  always 
where  the  testator  or  intestate  resided,  the  whole  of  whose  personal  effects,  wherever 
situate,  are  distributable  according  to  the  lex  domicilii.  See  infra.  Accordingly,  where 
the  domicil  and  death  were  in  England,  and  boTia  notaMlia  both  there  and  in  Ireland,  pay- 
ment and  discharge  of  a  bond,  which  had  always  been  in  England,  to  the  Irish  adminis- 
trator, was  held  no  bar  to  a  suit  on  the  same  bond  in  England.  Daniel  v.  Luker,  3  Dy. 
305,  a,  case  58.  A  greater  operation  may  possibly  be  given  by  the  United  States  consti- 
tution and  laws,  even  to  the  ancillary  appointment,  as  between  the  several  states  (see 
infra),  though  so  far  as  the  American  courts  in  general  have  acted  on  this  and  the  like 
questions,  we  have  hardly  yet  arrived  at  any  distinction  in  favor  of  state  administrations 
as  contrasted  with  those  which  are  totally  alien.  As  the  power  of  the  administrator  in  a 
neighboring  state  is  at  present  understood,  it  would  probably  be  confined  in  its  action  to 
what  should  be  esteemed  bona  notabUia  in  the  jurisdiction  of  the  neighboring  court,  and 
would  not  extend  to  bona  notaMlia  elsewhere.  Such  seems  to  have  been  the  more  obvious 
principle  of  Daniel  v.  Luker  {supra).  Such  is  the  distinction  recognized  in  Leake  v.  Gil- 
christ (3  Dev.  79),  and  such,  as  we  shall  see,  is  the  rule  as  declared  in  New  Hampshire, 
Verm^ont  and  Maine,  if  it  be  not  even  more  unfriendly  to  the  action  of  the  foreign  executor. 
It  was  accordingly  denied  that  a  foreign  executor  could  indorse  a  note  of  his  testator,  and 
thereby  entitle  the  indorsee  to  sue  in  his  own  name  in  the  domestic  state,  a  citizen  there 
who  signed  the  note.  Thompson  v.  Wilson,  3  N.  H.  R.  291 ;  Stearns  v.  Burnham,  5 
Greenl.  261 ;  Lee  v.  Havens,  1  Brayt.  93.  The  court  say,  in  the  first  case,  that  choses  in 
action,  due  by  citizens  of  New  Hampshire,  are  bona  notaMlia  there,  of  which  the  foreign 
probate  court  had  no  jurisdiction.  The  same  remarks  are  made  in  Lee  v.  Havens.  Fol- 
lowing out  this  ground  of  local  jurisdiction,  the  Supreme  Court  of  Vermont  directly  held, 
that  even  a  voluntary  payment  to,  and  discharge  by  an  administrator  appointed  in  New 
York,  the  state  of  ihe  intestate's  domicil,  was  a  nullity,  and  should  not  protect  the  defend- 
ant against  an  action  in  Vermont,  brought  by  the  administrator  appointed  there.  Vaughan 
V.  Barret,  5  Verm.  Bep.  333.  The  debt  was,  of  course,  bona  notaMlia  of  Vermont.  A  pro- 
bate or  letters  of  a  neighboring  state,  will  not  protect  a  foreign  executor  or  administrator, 
against  trover  by  a  domestic  executor  or  administrator.  Even  payments  by  the  former 
will  not  be  allowed  as  mich;  though,  if  proper,  they  may  be  recouped  in  damages  in  such 
action  of  trover.  Glenn  v.  Smith,  2  Gill  &  John.  493,  513.  And  see  Campbell  v.  Tousey, 
7  Cowpn's  Rep.  64 ;  and  Kiley  v.  Riley,  3  Day,  74 ;  Campbell  v.  Sheldon,  13  Pick.  Rep.  8, 
33.  The  administration  makes  such  foreign  executor  or  administrator,  a  domestic  execu- 
tor de  son  tort,  and  if  sued  as  such,  he  is  entitled  to  the  proper  allowances,  and  will  be 
chargeable  accordingly  for  payments,  distributions  and  assets,  so  far  as  they  have  been 
administered  or  come  to  his  hands.  Glenn  v.  Smith,  3  Gill  &  John.  493,  513  ;  Campbell  v. 
Tousey,  7  Cowen's  Bep.  64 ;  Mothland  v.  Wireman,  3  Pennsyl.  Rep.  188,  189  ;  Riley 
*88  V.  Riley,  3  Day,  74.  And  this,  even  though  the  goods  were  received  in  *the  foreign 
state  and  brought  from  there.  Campbell  v.  Tousey,  7  Cowen's  Rep.  64.  This 
extent  of  the  principle,  however,  is  seriously  doubted  by  Mr.  Justice  Story  (Story's  Confl. 
of  Laws,  435,  et  sea.) ;  and  he  refers  to  the  following  cases  as  indicating  a  different  doctrine, 
viz ;  Selectmen  of  Boston  v.  Boylson,  3  Mass.  Rep.  384 ;  Goodwin  v.  Jones,  8  Id.  514 ; 
Davis  V.  Bstey,  8  Pick.  Rep.  475  ;  Dawes  v.  Head,  3  Id.  128  ;  Doolittle  v.  Lewis.  7  Johns. 
Ch.  Rep.  45,  47.  See  also,  Currie  v.  Bircham,  1  Dowl.  &  Ryl.  35.  If  an  administrator 
hav6  taken  letters  here,  and  receive  the  goods  abroad  under  ancillary  letters  there,  he 
shall  account  for  them  here  as  regular  administrator.    Pratt  v.  Northam,  5  Mason,  95. 

For  the  presumptions  in  favor  of  these  foreign  probates,  and  that  they  shall  be  intended 
to  be  according  to  law,  see  ante,  note  288. 

As  to  what  shall  constitute  domicil,  and  the  evidence  on  this  head,  see  2  Kent's  Com. 
430,  &c.,  note,  and  Leake  v.  Gilchrist,  2  Dev.  78,  &c. 

In  Pennsylvania,  they  once  had  a  statute  giving  the  same  right  to  administrators  of 
neighboring  States  to  sue  there,  as  domestic  administrators  have.    M'CuUough  v.  Young, 

2  Binn.  63, 64  ;  S.  G.,  24  Dall.  292.     See  Willing  v.  Perott,  5  Rawle,  364 ;  Brodie  v.  Bickley, 

3  Rawle,  431.  In  Bryan  v.  M'Gee  (3  Wash.  C.  C.  Hep.  337),  it  was  held,  that  a  New  Jersey 
administrator  was  accountable  in  the  United  States  District  Court  of  Pennsylvania.  This 
might  have  depended  on  the  peculiar  law  of  the  forum.  Washington,  J.,  says,  he  may 
be  made  to  account  anywhere.  This  general  proposition  would  seem  to  be  confined  to 
the  United  States  Court ;  for  the  cases  in  the  State  Courts,  above  cited,  go  without  distinc- 
tion, that  a  foreign  administrator  can  neither  sue  nor  be  sued  as  such ;  though  he  may,  as 
executor  de  son  tort.    Campbell  v.  Tousey,  7  Cowen's  Rep.  64 ;  Eiley  v.  Biley,  74  ;  Borden 
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V.  Borden,  5  Mass.  Eep.  67.  Yet  it  miglit  have  been  on  tlie  notion  prevalent  in  Pennsyl- 
vania, where  we  perceive  that  suits  against  foreign  administjators  are  upheld  on  principle, 
as  proper  in  all  the  States.  Evans  v.  Tatem,  9'  Serg.  &  Rawle,  352,  358,  359.  See  also 
Mothlaad  v.  Wireman,  3  Pennsylv.  Eep.  188,  189  ;  Swearingen  v.  Pendleton's  Bx'x,  4 
Serg.  &  Rawle,  389  ;  but  in  this  last  case,  the  defendant  had  taken  letters  both  in  Virginia 
and  Pennsylvania.  He  was  holden  in  account,  however,  for  the  property  which  he  got 
under  his  foreign  letters.  The  notion  was  formerly  the  same  in  Connecticut  as  now  in 
Pennsylvania  (Nicole  v.  Mumford,  Kirb.  270) ;  though  we  have  seen  it  overruled  as  to 
that  State  by  several  cases,  cited  supra. 

There  is,  we  confess,  a  good  deal  of  diflSculty  in  distinguishing  why  a  judicial  act  or 
sentence,  which  vests  a  complete  legal  title  in  the  executor  or  administrator  at  home, 
should  not  be  available  to  give  him  a  complete  remedy,  as  well  as  title  abroad.  The  law 
of  the  testator  or  intestate's  domicil,  where  these  letters  are  generally  granted  in  the  first 
instance,  govern  the  title  and  distribution  of  aU  his  personal  estate,  wherever  situate. 
See  the  authorities  to  this  point,  3  Kent's  Coram.  428,  &c. ;  1  Hayw.  357,  note ;  and  4 
Cowen's  Rep.  517,  et  seq.  note,  and  the  authorities  there  cited ;  per  Nelson,  J.,  in  Scliultz  v. 
Pulver,  11  Wend.  368,  and  the  authorities  there  cited.  And  see  Selectmen  of  Boston 
V.  Boylston,  3  Mass.  Rep.  384,  393.  But  this  case,  at  the  page  last  cited,  seems  to  go 
somewhat  upon  the  statute  of  Massachusetts,  limiting  the  powers  of  the  administrator 
appointed  there  on  the  estate  of  a  foreigner.  The  foreign  appointment  is  merely  ancillary 
to  that  of  the  testator  or  intestate's  domicil,  and  all  must  be  administered  according  to 
the  lex  domicilii.  Stevens  v.  Gaylord,  11  Mass.  Eep.  356,  268,  264.  Accordingly,  adminis- 
tration in  Massachusetts,  of  the  estate  of  an  intestate  domiciled  in  England,  shall  not-  sub- 
ject the  administrator  to  account  here  for  effects  collected  by  him  under  his  English 
letters.  Selectmen  of  Boston  v.  Boylston,  3  Mass.  Rep.  384.  And  see  Richards  v.  Dutch, 
8  Mass.  Rep.  506.  A  difficulty,  in  the  execution  of  this  rule,  grows  out  of  the  claim  of 
home  creditors,  which  has  perplexed  the  courts  of  different  countries,  and  resulted  in  con- 
siderable diversity  of  opinion.  Per  Nelson,  J.,  in  Schultz  v.  Pulver,  11  Wend.  363,  364. 
See  the  cases,  2  Kent's  Coram.  431,  and  Id.  430,  431,  as  to  what  facts  constitute^domicil. 
As  among  the  neighboring  States  of  this  country,  however,  one  would  suppose  it  an  easy 
transition,  especially  under  the  United  States  law,  declaring  that  the  effect  of  a  sentence 
in  one  State  shall  be  the  same  in  all  others,  fully  to  recognize  these  judicial  appointments 
throughout  the  Union,  in  all  their  domestic  effects  and  consequences.  We  have  seen  that 
they  are  judicial  acts,  and  provable  as  such  (ante,  note,  288),  within  the  constitution  and 
law  of  the  Union.  And  see  Carter's  Heirs  v.  Cutting,  8  Cranch,  251,  252.  Yet  in  the  face 
of  that  law,  we  deny  them  the  general  effect  which  it  expressly  confers  on  all.judicial 
acts  provable  under  it ;  an  effect,  too,  which  is  so  plausibly  derivable  from  the 
*89  *principles  of  the  lex  loci,  that  the  courts  of  Connecticut  once,  and  Pennsylvania 
still  latter,  have  yielded  the  conclusion  in  that  view. 

In  making  the  above  remarks,  we  had  not  discovered  that  the  point  had  ever  been 
thought  of  in  any  of  the  numerous  cases  decided  against  the  general  effect  of  these  neigh- 
boring probates.  North  Carolina  has,  however,  departed  from  the  above  two  early  cases, 
cited  from  1  Hayw.  355,  and  Cam.  &  Norw.  68,  decided  1799  and  1800 ;  and  on  a  suit  being 
brought  upon  a  probate  of  South  Carolina,  the  court  say  (without  noticing  either  of  the 
two  former  cases) :  "  We  are  of  opinion  that  the  prqbate  and  letters  testamentary  issued 
in  South  Carolina,  are  sufficient  to  enable  the  plaintiff  to  sue  here.  The  constitution  of 
the  United  States  and  the  act  of  Congress  made  to  carry  it  into  effect,  direct  us  to  give 
'full  faith  and  credit  to  the  records,  public  acts  and  judicial  pr^eedings  of  other  states." 
A  probate  is  a  judicial  act  of  a  court  having  competent  jurisdiction  ;  and,  while  it  remains 
unrepealed,  completely  authenticates  the  right  of  the  executor."  Stevens'  Ex'rs  v.  Smart's 
Ex'rs,  1  N.  Car.  Law  Rep.  471.  Kentucky  has  a  statute  letting  in  probates  and  letters  of 
other  states  as  authority  to  sue,  &c.  Huling  v.  Fort's  Adm'r,  3  Litt.  193, 194 ;  Thomas  v. 
White,  3  Id.  177,  183,  183 ;  Moore  v.  Tanner's  Adm'r,  5  Monroe,  47.  But  this  is  holden 
not  to  interfere  with  the  power  of  the  state  to  grant  domestic  letters  upon  the  estate  of 
the  same  decedent.  Henderson's  Adm'rs  v.  Clarke,  4  Litt.  277 ;  Moore  v.  Tanner's  Adm'r, 
5  Monroe,  4,  47,  48,  49.  And  when  granted,  they  shall  take  precedence  of  foreign  letters 
and  supersede  them.  Moore  v.  Tanner's  Adm'r,  5  Monroe,  49.  Tennessee,  also,  has  a 
similar  statute.     Smith  v.  Smith,  7  Yerg.  Rep.  26. 

Clearly,  however,  a  probate  of  one  state  cannot  be  received,  as  such,  to  affect  the  title 
to  land  in  another.  This  stands  on  the  lex  loci.  M'Cormick  v.  Sullivan t,  .10  Wheat.  193, 
302,  and  the  cases  there  cited ;  Eobertson  v.  Barbour,  6  Monroe,  526,  537,  538. 

For  divers  cases  of  want  of  jurisdiction,  see  the  next  preceding  note.  Griffith  v.  Prazier, 
and  Ford  v.  Travis,  there  cited,  seem  to  conflict  with  the  dictum  in  1  Lev.  236  (for  it  is 
but  a  dictum),  cited  by  our  author,  that  you  may  not  show  another  person  to  be  an  execu- 
tor.    See  per  Thompson,  J.,  in  Biddle  v.  Wilkins,  1  Peters'  S.  C.  Rep.  691,  692. 

In  Massachusetts,  a  grant  of  administration  more  than  twenty  years  after  the  death,  is 
void,  the  statute  forbidding  this ;  and  the  grant  was  allowed  to  be  questioned  collaterally 
by  plea  of  ne  ungues  administrator.  Wales,  v.  Willard,  2  Mass.  Rep.  120.  So,  of  letters 
granted  by  the  court  of  Suffolk,  when  the  domicil  of  the  intestate  was  in  Middlesex. 
Holyoke  v.  Haskins,  5  Pick.  30,  25 ;  Cutts  v.  Haskins,  9  Mass.  Rep.  548.    The  statute  con- 
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*90  Sentences  as  to  marriage.  It  was  said  by  De  Grey,  C.  J.,  in  deliver- 
ing the  opinion  of  the  judges  in  the  Duchess  of  Kingston's  case,(l) 
that  although  a  sentence  of  nullity  of  marriage,  or  in  affirmance  of  marriage, 
or  in  suits  upon  a  promise  of  marriage,  (2)  or  for  jactitation  of  marriage,  had 
been  received  in  civil  causes,  yet  that  the  parties  to  the  cause,  or  at  least 
the  parties  against  whom  the  evidence  was  received,  were  parties  to  the 
sentence  and  had  acquiesced  under  it,  or  claimed  under  those  who  were 
parties  or  had  acquiesced.  But  these  observations  have  reference  to  cases 
where  the  proceeding  in  the  Ecclesiastical  Court  was  not  a  proceeding  in 
rem,  and  where  the  question  of  marriage  was  only  incidentally  determined. 

fines  the  grant  to  the  county  of  his  domicil.  And  see  Collins  v.  Turner,  2  Tayl.  105 ;  S. 
C,  3  N.  Car.  Law  Rep.  105,  and  Ex  parte  Barker,  stated  infra.  Though  the  judge  of  pro- 
bate is  forbidden  by  statute  to  apt  as  attorney  for  the,  estate  pending  before  him,  yet  his 
doing  so  will  not  take  away  jurisdiction ;  otherwise  (within  another  statute),  if  he  be 
interested,  as  if  he  be  a  creditor  of  the  estate.    Cottle's  Case,  5  Pick.  Kep.  483. 

These  lines  of  inquiry  into  jurisdiction  are  very  nice.  A  statute  of  Maryland  confined 
jurisdiction  of  the  estates  of  intestates,  to  the  Orphan's  Court  of  the  county  where  the 
intestate  died,  and  directed  the  court  to  inquire  and  adjudicate  upon  the  time  and  place  of 
death.  The  court  having  granted  letters  of  administration,  it  was  held,  that  the  letters, 
involving  a  decision  on  such  point  of  jurisdiction,  were  conclusive,  and  could  not  be  ques- 
tioned collaterally ;  that  the  Orphan's  Court  alone  could  apply  a  remedy,  by  direct  appeal  ; 
and,  till  that  was  done,  they  remained  in  full  force.  Raborg  v.  Hammond,  2  Har.  &  Gill, 
43,  50.  And  the  court  put  this  opinion  on  the  well  known  general  ground  recognized  by 
their  own  cases  (Barney's  Lessee  v.  Patterson,  6  Har.  &  John.  182,  and  Taylor  v.  Phelps, 
1  Har.  &  Gill,  492),  as  well  as  others,  viz :  that  the  judgment  of  a  court  of  competent  juris- 
diction, when  coming  incidentally  in  question,  or  ofiered  as  evidence  of  title  in  any  other 
court,  shall  conclude  on  the  points  decided,  and  cannot  be  questioned  for  error  or  mistake. 
This  case  of  Raborg  v.  Hammond,  has  an  important  bearing  on  the  great  general  question 
of  judicial  inviolability  in  our  inferior  magistrates,  and,  pushed  to  its  full  extent,  would 
seem  to  interfere  with  some  of  the  cases  cited  ante  (note  289),  not  to  say  with  several  other 
cases  allowing  collateral  attacks  on  jurisdiction ;  for  the  point  on  which  jurisdiction  rests 
must  in  general  be  inquired  of  by  the  court.  It  is  always,  perhaps,  necessarily  involved 
in,  and  is,  therefore,  in  the  eye  of  the  law,  passed  upon  by  the  award  of  probate  or  letters. 
And  see  per  Thompson,  J.,  in  Thompson  v.  Tolmie,  2  Pet.  165,  stated  ante,  note  289.  The 
courts  of  Pennsylvania  and  South  Carolina  have  gone  quite  as  far  in  respect  to  jurisdiction 
over  the  person.  Where  the  record  of  the  Orphan's  Court  asserts,  that  the  party  appeared, 
or  had  notice,  it  is  held,  that  this  cannot  be  contradicted  in  a  collateral  proceeding.  Selin 
V.  Snyder,  7  Serg.  &  Rawle,  166,  11  Id.  486 ;  Lyle's  Ordinary  v.  Robinson,  1  Bail.  Eep.  35, 
27. 

We  considered  in  the  note  preceding,  the  more  proper  place  to  exhibit  those  cases, 
where  jurisdiction  in  the  Probate  Court  has  been  questioned  as  to  letters  of  probate  or 
administration  which  were  afterwards  introduced  as  inducement  to  the  proof  of  probate 
sales.  They  have,  perhaps,  been  oftener  questioned  in  this  shape  than  any  other.  The 
objection  is,  of  course,  common  to  any  proceedings  based  upon  letters  which  are  void,  for 
that  reason.  Thus,  whei%  the  Hustings  Court  of  Richmond  (Virginia)  granted  letters  on 
the  estate  of  a  citizen  of  Canada,  there  not  being  bona  notabilia  in  liichmond ;  and 
where  the  County  Court  of  Henrico  granted  letters  as  of  a  foreign  citizen,  when  he  was, 
in  fact,  a  domestic  citizen  and  a  resident  of  Cabell  county :  in  each  instance  the  grant 
was  holden  void,  and  that  without  any  repeal  or  revocation,  administration  might  be 
committed  by  the  proper  court  to  another  :  in  the  first  case,  in  a  county  where  there  were 
bona  notabilia,  and  in  the  latter,  where  the  deceased  resided,  these  facts  being  essential  to 
give  jurisdiction.  Ex  parte  Barker,  2  Leigh,  719,  and  the  case  of  Robinson's  estate  there 
cited.  And  see  Weston  v.  Weston,  14  John.  Rep.  428,  stated  ante,  note  289,  and  several 
like  cases,  supra,  in  this  note.  At  any  rate,  it  seems  clearly  unnecessaiy  to  show  the 
circumstances,  by  substantive  proof,  which  give  jurisdiction  in  the  first  instance  ;  that 
shall  be  intended  from  the  letters,  or  a  certified  copy,  and  the  onus  lies  on  the  other  side. 
Owings  V.  Beall,  1  Lit.  Rep.  357, 359.  When,  however,  the  jurisdiction  comes  in  question, 
all  matters,  in  pais  to  sustain  and  repel  it,  as  that  there  were  or  were  not  bona  notainlia, 
and  the  like,  may  be  proved  by  parol,  though  the  local  goods  be  omitted  in  the  inventory. 
Harrington  v.  Brown,  5  Pick.  519,  521. 

In  Kentucky,  there  being  no  evidence  to  show  where  the  testator's  property  was,  at  the 
time  of  his  decease,  the  court  held,  that  as  between  letters  granted  there,  and  letters 
granted  in  another  state,  it  should  be  presumed  that  the  domestic  court  had  the  rightful 
jurisdiction.    Tanner  v.  Allison,  3  Dana's  Rep.  422. 

(1)  20  How.  St.  Tr.  578. 

(2)  See  Da  Costa  v.  Villa  Real,  2  Str.  961,  where  a  sentence  in  a  suit,  upon  a  contract  of 
marriage,  was  held  conclusive  in  an  action  for  damages. 
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Where  the  ohject  of  the  suit  has  heen  directly  to  deprive  a  person  of  the 
legal  character  of  hushand  or  wife,  by  virtue  of  the  exclusive  jurisdiction 
of  the  Ecclesiastical  Court,  the  sentences  of  nulljty  of  marriage  or  of 
divorce,  in  like  manner  as  probates  and  letters  of  administration,  appear  to 
have  the  effect  of  establishing  conclusively  the  state  and  legal  character 

of  parties  for  and  against  all  persons.  (1) 
*91       *In  the  case  of  Robins  agt.  Crutchley,(2)  which  was  a  writ  of  dower, 

where  the  question  was,  whether  the  plaintiff  had  been  married  to  an 
ancestor  of  the  defendant,  it  was  considered  that  the  plaintiff  could  not 
conclude  the  defendant  by  a  sentence,  affirming  the  plaintiff's  marriage,  in 
a  suit  to  which  the  plaintiff's  alleged  husband  was  no  party :  but  it  was 
said,  that  the  sentence  was  evidence.  It  is  to  be  observed,  however,  that 
the  suit  was  one  for  divorce,  and  that  the  marriage  was  determined  upon 
plea.  The  sentence  was  not  a  proceeding  in  rem ;  it  did  not  originally 
confer  any  legal  character.  It  is  not  easy  to  see  upon  what  principle  the 
sentence  could  even  be  admitted  as  evidence  against  a  stranger. 

Sentence  of  excommunication  for  incontinency  not  adm,issible  against 
stranger.  In  one  case,  (3)  the  court  held  that  a  sentence  of  excommuni- 
cation for  incontinency  was  inadmissible  on  an  issue  to  try  a  question  of 
legitimacy,  upon  the  ground  that  it  was  res  inter  alios  acta :  but  they  held, 
that  if  it  had  been  a  sentence  on  the  point  of  marriage,  in  a  question  on 
the  lawfulness  of  the  marriage,  it  might  have  been  given  in  evidence.  (4) 

Iiegality  of  marriage.  The  fact  of  the  legality  of  a  marriage,  arising 
incidentally  in  a  civil  suit,  may  be  determined,  in  modern  proceedings  at 
least,  without  .referring  the  question  to  the  spiritual  judge ;  though  upon 
issue  joined  in  dower  upon  the  fact  of  legality  of  marriage,  the  bishop's 
certificate  is  the  appropriate  evidence,  and  is  conclusive.  (6) 

Sentence  not  evidence  as  to  collateral  matters.  The  questions  of  difficulty, 
which  have  arisen  respecting  the  effect  of  sentences  in  the  ecclesiastical 
courts,  relate  to  the  point  whether,  in  fact,  an  ecclesiastical  court  has 
already  determined  a  matter  which  can  only  in  such  court  be  the  subject  of 
a  direct  suit  or  proceeding  in  rem,  but  which  has  incidentally  become  the 
subject  of  controversy  in  a  civil  suit.  One  of  the  principal  rules, 
*92  applicable  to  cases  where  a  sentence  of  a  spiritual  *court  is  adduced 
in  proof  of  a  fact  in  issue  in  a  temporal  court,  is  that  the  sentences 
of  courts  of  justice  are  not  evidence  of  any  collateral  matter  which  may 
possibly  be  collected  or  inferred  from  them  by  argument.  (6) 

(1)  See  Bunting's  Case,  4  Eep.  29,  where  the  husband  of  the  first  marriage  •was  bound 
by  a  sentence  of  divorce,  though  no  party  to  the  suit.  See  also  Kenn's  Case,  7  Bep.  43 ; 
Hatfield  v.  Hatfield,  Str.  961 ;  Jones  v.  Bow,  Carth.  325 ;  Harvey's  Case,  11  St.  Tr.  335. 

a)  3  Wils,  134. 

(A  divorce  procured  by  a  wife  in  another  state,  without  service  of  process  upon  the  hus- 
band residing  here,  is  void  ;  there  being  no  appearance  in  the  action  by  him.  Bradshaw 
V.  Heath,  13  Wend.  407.  So,  a  divorce  procured  by  a  husband,  without  notice  to  his  wife, 
who  resides  in  another  state,  is  a  nullity.  Borden  v.  Fitch,  15  John.  E.  131  ;  Jackson  v. 
Jackson,  1  Id.  434 ;  Pawling  v.  Wilson,  13  Id.  193.  In  such  cases,  it  is  clear  that  the 
decree  cannot  be  received  in  evidence  against  the  party  not  served  with  process.  See  also 
Vischer  v.  Vischer,  12  Barb.  640.) 

(3)  Hillyard  v.  Grantham,  cit.  by  Lord  Hardwicke,  C,  3  Ves.  346 ;  Gibson  v.  M'Carthy, 
Rep.  temp.  Hard.  311. 

(4)  See  also  Hilliard  v.  Phaley,  8  Mod.  180.  As  to  the  effect  of  sentences  of  deprivation, 
see  Phillips  v.  Crawley,  Freem.  84,  pi.  103  ;  13  Vin.  Ab.  128. 

(5)  By  Lord  Loughborough,  in  Ilderton  v.  Ilderton,  2  H.  Bl.  156. 

(A  marriage  with  a  lunatic  or  an  idiot  is  void,  and  will  be  decreed  a  nullity  in  a  suit 
brought  for  that  purpose  (Wightman  v.  Wightman,  4  John.  Ch.  344 ;  Montgomery  v. 
Montgomery,  3  Barb.  Ch.  133) ;  and  a  marriage  will  be  annulled  for  fraud.  Id. ;  and 
Scott  V.  Shufeldt,  5  Paige,  43.) 

(6)  By  Holt,  C.  J.,  in  Blackham's  Case,  1  Salk.  390 ;  by  De  Grey,  C.  J.,  in  the  Duchess 
of  Kingston's  Case,  30  How.  St.  Tr.  538.     Vide  supra,  p.  3. 
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Thus  a  sentence  of  jactitation  of  marriage  only  imports,  that  it  did  not 
appear  that  the  parties  were  married  at  a  particular  time  and  place,  and  not 
that  there  was  no  marriage  at  any  time  or  place.  The  cause  is  ranked  as  a 
cause  of  defamation,  unless  when  the  defendant  pleads  a  marriage.  The 
sentence  has  a  negative  and  qualified  effect,  namely,  that  the  party  has 
failed  in  his  proof,  and  that  the  libelant  is  free  from  all  matrimonial  contract, 
"  as  far  as  yet  appears ;"  leaving  it  open  to  new  proofs  of  the  same  marriage 
in  the  same  cause,  or  to  any  other  proofs  of  that  or  any  other  marriage  in 
another  cause.     It  is  no  plea  to  a  new  suit  in  the  Ecclesiastical  Court. 

Accordingly,  in  the  Duchess  of  Kingston's  Case,(l)  on  a  charge  of  bigamy 
before  the  House  of  Lords,  where  a  sentence  in  a  spiritual  court,  in  a  cause 
of  jactitation  of  marriage,  was  offered  as  conclusive  evidence  to  disprove 
the  second  marriage,  the  judges  held,  that  this  sentence  (even  admitting  it 
to  be  evidence  on  a  criminal  prosecution)  could  not  be  conclusive,  but  that 
the  sentence  and  the  judgment  of  the  lords  upon  the  charge  of  bigamy 
might  well  stand  together,  and  both  propositions  be  true.  The  sentence 
would  only  prove  that  it  did  not  then  appear  that  the  parties  were  naarried ; 
but,  because  the  court  had  not  then  sufficient  proof  of  the  marriage  speci- 
fied, it  could  not  be  inferred  that  there  was  no  marriage  between  them  at 
any  other  time  or  place.  (2) 

Letters  of  administration,  not  evidence  of  collateral  matters,  or  by  way 
of  inference.  The  principles  applicable  to  this-  subject  are  explained  by 
Holt,  C.  J.,  in  Blackham's  Case.  (3)  That  was  an  action  of  trover,  and  the 
plaintiff  proved  that  certain  goods  had  been  in  his  possession,  which  had 
been  taken  away  by  the  defendant.  The  defendant  showed  that  these  were 
the  goods  of  a  deceased  woman,  and  that  he  had  taken  out  administration ; 
upon  which  the  plaintiff  proved,  that  the  deceased  some  days  before  her 
death  was  married  to  him.  The  defendant  contended  that  the  Spiritual 
Court  in  granting  the  letters  of  administration  to  him,  must  have  assumed 
that  there  was  no  such  marriage.  Holt,  C.  J.,  ruled,  that  the  sentence 
*93  of  *the  Ecclesiastical  Court  was  conclusive  only  where  a  matter  ihad 
been  directly  determined  by  the  sentence;  but  that  was  to  be 
intended  only  in  the  point  directly  tried.  It  was  otherwise  if  a  collateral 
matter  be  collected  or  inferred  from  the  sentence,  as,  in  that  case,  because 
administration  was  granted  to  the  defendant,  it  was  inferred  that  the  plain- 
tiff was  not  the  intestate's  husband,  as  he  could  not  have  been  taken  to  be, 
if  the  point  then  tried  had  been  m,arried  or  not  married,  and  their  sentence 
had  been  not  married.  (4) 

Where  indeed  the  sentence  of  the  Spiritual  Court,  determining  the  state 
and  legal  character  of  a  person,  is  not  a  sentence  arising  out  of  an  adverse 
suit  between  parties,  there  can  be  no  reasonable  ground  for  allowing  it 
any  further  effect  than  that  of  establishing  the  rights  and  liabilities  inci- 
dent to  such  state  and  legal  character.  Thus,  letters  of  administration 
which  have  been  granted  to  a  person  as  administrator  to  A.  B.  deceased, 
are  not  legitimate  proof  of  A.  B.'s  death.  (5)     So,  it  may  now  be  taken  to 

(\)  20  How.  St.  Tr.  538. 

(3)  In  Jones  v.  Bow  (Garth.  235),  a  sentence  of  nullity  in  a  cause  of  jactitation  was  not 
only  admitted,  but  deemed  conclusive,  and,  as  it  would  seem,  in  favor  of  a  stranger  to  the 
suit  in  the  Ecclesiastical  Court.  And  Eyre,  C.  J.,  in  delivering  the  opinion  of  the  judges 
in  the  Duchess  of  Kingston's  Case,  observes,  that  a  sentence  in  a  jactitation  suit  liad  been 
admitted  in  evidence  upon  the  trial  of  an  ejectment.  The  sentence  was,  however,  used 
against  a  party  to  the  suit  in  the  Spiritual  Court. 

(3)  1  Salk.  290. 

(4)  It  did  not  appear  that  there  had  been  any  suit  in  the  Ecclesiastical  Court,  concerning 
the  right  to  letters  of  administration,  in  which  suit  the  plaintiff  and  defendant  were 
parties,  and  in  which  the  question  of  the  marriage  had  been  determined.  See  Hargr. 
Law  Tracts,  p.  451. 

(5)  Thompson  v.  Donaldson,  8  Esp.  63 ;  Moons  v.  De  Bernales,  Russ.  301.  The  probate 
of  a  will  devising  real  property  is  not  evidence  of  the  contents  of  such  will.    See  B.  N. 
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be  settled,  notwithstanding  a  prior  decision  to  the  contrary,  that  the  pro- 
bate of  a  will  is  not,  at  least  conclusive  evidence  of  its  validity,  on  an 
indictment  for  the  forgery  of  the  same  will.{l) 

JBetween  what  parties  sentence  is  evidence.  It  would  seem,  however,  that 
between  the  parties  to  an  ecclesiastical  suit,  any  point  expressly  deter- 
mined would  be  admissible  evidence  in  a  civil  suit,  notwithstanding  the 
sentence  did  not  confer  or  take  away  any  legal  character,  and  notwith- 
standing it  was  not  a  sentence  upon  the  main  object  of  the  suit,  but  upon 
some  subordinate  matter  raised  ia  the  pleadings.  Cases  of  this  nature 
have  not  been  much  considered  in  the  civil  courts.  (2) 

W7ien  sentence  evidence  in  criminal  suits.  It  has  been  stated,  that  the 
sentence  of  an  ecclesiastical  court,  directly  upon  a  point  within  its  peculiar 
jurisdiction,  is  not,  as  in  civil  cases,  conclusive  on  the  same  matter  coming 
incidentally  into  question  in  a  criminal  suit.  Thus,  Eyre,  C  J.,  in  the 
*94  Duchess  of  Kingston's  Case,  (3)  observes,  *"  Proceedings  in  matters  of 
crime,  and  especially  of  felony,  fall  under  a  different  consideration  from 
civil  suits ;  first,  because  the  parties  are  not  the  same,  for  the  king,  in  whom 
the  trust  of  prosecuting  public  oifenses  is  vested,  and  which  is  executed  by 
his  immediate  orders,  or  in  his  name  by  some  prosecutor,  is  no  party  to  such 
proceedings  in  the  Ecclesiastical  Court,  and  cannot  be  admitted  to  defend, 
examine  witnesses,  or  in  any  manner  intervene,  or  appeal ;  secondly,  such 
doctrines  would  tend  to  give  the  spiritual  courts,  which  are  not  permitted 
to  exercise  any  judicial  cognizance  in  matters  of  crime,  an  immediate 
influence  in  trials  for  ofienses,  and  to  draw  the  decision  from  the  course  of 
the  common  law,  to  which  it  solely  and  peculiarly  belongs.  The  ground 
of  the  judicial  powers,  given  to  ecclesiastical  courts,  is  merely  of  a  spiritual 
consideration,  pro  correctione  morum  et  pro  salute  animce.  They  are  there- 
fore, addressed  to  the  conscience  of  the  party.  But  one  great  object  of 
temporal  jurisdiction  is  the  public  peace ;  and  crimes  against  the  public 
peace  are  wholly,  and  in  all  their  parts,  of  temporal  cognizance  alone.  A 
felony  by  common  law  was  always  so.  A  felony  by  statute  becomes  so  at 
the  moment  of  its  institution.  The  temporal  courts  alone  can  expound  the 
law,  and  judge  of  the  crime  and  its  proofs ;  in  doing  so  they  must  see 
with  their  own  eyes,  and  try  by  their  own  rules,  that  is,  by  the  common 
law;  it  is  the  trust  and  sworn  duty  of  their  office." 

It  may  be  observed,  the  particular  ecclesiastical  proceeding,  to  which  the 
observations  of  the  Chief  Justice  in  the  Duchess  of  Kingston's  Case  were 
applied,  was  not  a  proceeding  in  rem,  and  had  not  for  its  direct  object  the 
investing  or  divesting  a  person  of  any  particular  state  and  legal  character, 
but  the  question  of  marriage  was  only  decided  upon  a  plea  to  a  suit  for 
defamation.  The  point  is  of  less  importance  with  regard  to  sentences  in 
direct  matrimonial  suits,  as  it  is  expressly  provided  by  the  statute  9  Geo. 
IV,  c.  31,  §  22,  that  the  penalties  of  bigamy  shall  not  extend  to  any  person 
who,  at  the  time  of  his  second  marriage,  shall  have  been  divorced  from  the 
bond  of  his  first  marriage,  or  to  any  person  whose  former  marriage  shall 
have  been  declared  void  by  any  court  of  competent  jurisdiction. 

With  regard  to  the  cases(4)  which  decide  that  the  probate  of  a  will  is 
not,  at  least  conclusive  evidence  that  the  will  has  not  been  forged,  upon 

P.  345;  Doe  d.  Ash  v.  Calvert,  3  Camp.  389;  Hoe  v.  Nathrop,  1  Lord  Raym.  154;  St. 
Leger  v.  Adams,  Id.  731 ;  Dike  v.  Polhill,  Id.  744  ;  R.  v.  Netherseal,  4  T.  R.  368  ;  Hume  v. 
Rundall,  6  Madd.  331.  The  probate  is  not  evidence  as  to  copyholds.  Jervoise  v.  Nor- 
thumberland (Duke)  IJ.  &  W.  570. 

(1)  R.  V.  Gibson  ;  R.  v.  Buttery,  R.  &  R.  Cr.  C.  343,  343,  n.,  overruling  R.  v.  Vincent, 
1  Str.  481. 

(3)  See  Barrs  v.  Jackson,  1  T.  &  Col.  585 ;  S.  C,  1  Phil.  R.  583. 
(8)  30  How.  St.  Tr.  538. 

(4)  R.  V.  Gibson,  and  R.  v.  Buttery,  R.  &  R.  Cr.  C.  343,  343,  n.  supra,  p.  93. 
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an  indictment  for  forgery,  it  is  not  necessary  to  rely,  in  their  support, 
upon  the  principles  stated  by  the  Chief  Justice  in  the  Duchess  of  Kings- 
ton's Case.  In  any  criminal  proceedings  for  stealing  property,  a  probate, 
it  is  conceived,  would  be  conclusive  as  to  the  right  of  an  executor ;  but 
the  fact  of  obtaining  probate  seems  irrelevant  to  a  charge  in  respect  of  the 
means  used  to  obtain  it,  except  by  inference,  which,  as  before  stated,  is  not 
a  legitimate  use  to  be  made  of  judicial  sentences. 

*95   *  *■  Sentence  may  be  im,peached  for  fraud.     Judgments  of  the  ecclesi- 
astical courts,  like  other  judicial  acts,  may  be  impeached  by  strangers 
to  the  suit  by  evidence  of  fraud  or  collusion. (I) 

(1)  Vide  awpra,  p.  47,  91.'* 

Note  391. — This  proposition  must  always  be  qualified  by  the  fact,  that  the  person 
seeking  to  impeach  the  former  judgment  or  sentence,  was  neither  party  nor  privy  to  it. 
If  he  stand  in  either  of  these  relations,  he  shall  not  Be  heard  to  allege  fraud,  even  in  the 
mode  of  proceeding  by  which  he  is  condemned ;  of  course  he  shall  not  in  the  foundation 
and  merits.  Peck  v.  Woodbridge,  3  Day,  30.  Fermor's  Case,  cited  by  our  author,  was 
itself  covinous  fine  with  proclamations  between  the  tenant  and  another,  in  fraud  of  the 
reversioner,  and  the  numerous  illustrations  contained  in  the  reports  will  be  found  of  a 
similar  character.  The  same  remark  is  applicable  to  all  the  cases  cited  in  the  Duchess  of 
Kingston's  Case  (11  St.  Tr.  361.)  If  the  fraud  be  against  the  party,  it  can  be  corrected  in 
that  court  alone  where  the  proceeding  is  pending.  3  Doug.  813,  note,  and  the  cases  there 
cited.  In  a  word,  the  proposition  stated  by  our  author,  is  no  more  than  what  we  see 
every  day  illustrated  in  the  trial  of  j  udgments  recovered  or  confessed  to  defraud  creditors. 
While  the  party  shall  not  be  heard,  third  persons  are  liberally  received.  Townsend  v. 
Kerns.  3  Watts,  180,  183.  In  a  late  case,  a  judgment  was  obtained  by  a  prior  attaching 
creditor  against  his  debtor  ;  a  junior  attaching  creditor  coming  in  and  defending  in  his 
debtor's  name,  under  a  statute  which  conferred  this  right,  the  defense  failed ;  yet,  in  a 
subsequent  action  against  the  attaching  officer,  the  junior  creditor  was  allowed  to  prove 
that  the  first  recovery  was  in  part  fraudulent ;  whereupon  the  whole  was  vacated  in  his 
favor.  Fairfield  v.  Baldwin,  13  Pick.  388,  393,  394.  So,  where  a  widow  and  executrix, 
confessed  a  j  udgment  in  favor  of  her  son,  to  enable  him  to  sell  his  father's  land,  and  thus 
avoid  a  voluntary  settlement  made  by  his  father  in  favor  of  his  daughter,  under  pretense 
that  the  father  was  indebted,  at  that  time,  to  the  son  ;  in  ejectment  by  the  trustee  under 
the  settlement,  he  was  allowed  to  impeach  the  judgment  as  being  in  frand  of  the  settle- 
ment. Hall  V.  Hamlin,  3  Watts,  354.  Judgments,  and  other  proceedings  in  courts  of 
justice,  come  within  the  general  proposition :  "  That  third  persons  may  always  show 
fraud  and  collusion  in  acts  by  which  their  rights  are  to  be  aflected ;"  though  otherwise  as 
to  the  parties  ;  for  nemo  allegans  suam  turpitudinem  audiendus  eat.  Per  Sergeant,  J.,  in 
Townsend  v.  Kerns.  2  Watts,  183.  For  the  purpose  of  seeing  the  mode  in  which  these 
and  the  like  colorable,  covinous  or  fraudulent  acts  may  be  assailed,  and  what  shall  be 
deemed  covinous,  &c.,  as  also,  what  may  be  received  as  proof,  the  student  would  do  well 
to  read  the  whole  of  Fermor's  Case,  and  the  Duchess  of  Kingston's  Case,  cited  above,  in 
connection  with  the  great  Case  of  D.  Twyne,  which  follows  Fermor's  in  3  Rep.  80.  'The 
invalidity  of  a  divorce,  obtained  ex  pa/rte,  on  false  suggestion,  was  shown  on  the  above 
principles,  by  Thompson,  C.  J.,  in  Borden  v.  Fitch,  15  Johns.  145,  146.  (Where  a  man 
married  here,  goes  to  another  state,  leaving  his  wife  in  this,  and  there  obtains  a  divorce 
in  an  action  against  her,  without  any  appearance  by  her,  or  service  of  process  upon  her, 
the  decree  is  void  and  unavailing  for  any  purpose.  McGifFert  v.  McGiffert,  31  Barb.  69. 
A  judgment  thus  obtained  will  be  opened.  Boyd's  Appeal,  38  Penn.  State  E.  241 ;  Smith 
V.  Smith,  13  Gay  (Mass.)  309.) 

Many  cases  concede  the  general  proposition  in  the  language  of  the  text,  that  fraud 
vitiates  a  judgment.  But  the  student  should  always  take  this  with  the  qualifications 
mentioned.  It  is  said,  that  the  party  is  tied  up,  notwithstanding  the  fraud  ;  and  the  same 
doctrine  is  recognized  by  Sergeant,  J.,  ut  supra.  We  have  said  that  the  same  rule  extends 
to  the  privy.  This  will  be  seen  by  the  case  of  Osborne  v.  Moss  (7  John  Rep.  161).  TThere 
the  intestate  had  confessed  a  j  udgment  to  defraud  creditors,  under  which  his  goods  were 
sold,  and  although  his  administrators  seized  the  goods  for  the  benefit  ot  the  creditors,  yet 
he  could  not  hold  them  ;  and  the  fraudulent  purchaser  recovered  against  him  in  trover. 
He  came  in  as  a  privy  to  his  intestate,  and  could  no  more  impeach  the  judgment  than  the 
Intestate  himself. 

We  also  find  the  same  general  proposition,  that  u  judgment  may  be  impeached  for 
fraud,  advanced  or  conceded  in  respect  to  foreign  judgments,  sentences,  &c.  See  post,  and 
the  remarks  of  CoUett,  D.  J.,  passim,  in  Silver  Lake  Bank  v.  Harding,  5  Ham.  547,  548  ;  11 
Mass.  Rep.  366.  It  would  seem,  that  in  respect  to  these,  the  cases  call  for  about  the  same 
qualification,  as  if  they  were  domestic.  The  right  to  impeach  is  generally  confined  to 
third  persons,  who  are  strangers.    An  exception  seems  to  prevail  in  Louisiana,  under  their 
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code  of  practice,  by  which  a  party  may  impeach  a  former  judgment  against  Mm  by 
showing  that  it  was  obtained  in  fraud  of  the  rules  of  the  court.  Paxton  v.  Cobb,  3  Mill. 
Lou.  Rep.  137.    He  may  also  nullify  the  former  judgment  directly  by  an  action.    Id. 

loo. 

*96  *But  while  third  persons  may  impeach,  they  shall  also  be  protected  by  these  fraudu- 
lent j  udgments,  where  they  act  under  them  hoTM  fide.  ' '  The  j  udgments  of  a  court  erf 
competent  jurisdiction,  although  obtained  by  fraud,  have  never  been  considered  as  abso- 
lutely void :  and,  therefore,  all  acts  performed  under  them  are  valid  as  far  as  respects 
third  persons.  A  sheriff  who  levies  an  execution  vmder  a  judgment  fraudulently 
obtained,  is  not  a  trespasser  ;  nor  can  the  person  who  purchases  at  a  sale  under  such  an 
execution,  be  compelled  to  relinquish  the  property  he  has  purchased.  All  acts  performed 
under  such  judgments  are  valid  acts;  all  the  legal  consequences  which  follow  ajudgment, 
are  with  reapect  to  third  persons,  precisely  the  same,  in  respect  to  one  obtained  by  fraud, 
as  if  it  had  been  fairly  obtained.  Per  Marshall,  C.  J.,  in  Simms  v.  Slacum,  3  Craiich,  306, 
307.  Even  th«  party  may  sometimes  be  protected ;  as  if  he  fraudulently  obtain  judgment 
in  his  favor,  in  consequence  of  which  he  goes  at  large,  the  sheriff  cannot,  therefore,  retake 
him  (per  Marshall,  C.  J.,  in  Simms  v.  Slacum,  3  Branch,  306,  307) ;  and  held,  therefore, 
that  an  insolvent  discharge  of  the  body  by  two  Virginia  j  ustices,  obtained  by  the  debtor's 
fraud,  whereupon  he  was  discharged  from  prison,  should  yet  protect  him  and  his  surety 
in  the  prison-bounds  bond,  from  an  action  for  the  escape  (Simms  v.  Slacum,  300) ;  and  it 
eeems  an  injunction,  though  obtained  by  fraud,  would  in  Virginia  have  the  same  effect. 
Per  Marshall,  C.  J.,  in  Simms  v.  Slacum",  3  Cranch,  307.  "  The  judgment"  [in  the  insol- 
vent proceeding]  "  may  not  shield  the  debtor  from  an  original  claim  ;  birt  it  is  believed 
tfiat  no  case  can  be  adduced,  where  an  act  which  is  the  legal  consequence  of  a  judgment, 
has,  in  itself,  created  a  new  responsibility,  with  respect  to  the  party  himself;  much  less 
with  respect  to  third  persons,  who  do  not  even  participate  in  the  fraud."  Per  Marshall, 
C.  J.,  in  Simms  v.  Slacum,  8  Cranch,  307, 308.  The  learned  chief  justice  infers,  therefore, 
that  the  departure  from  the  prison  bounds  would  not  even  subject  the  party  on  Ms  iond 
for  ffie  limits,  though  it  might  not  (Jischarge  him  from  a  claim  for  the  original  debt. 
Quere,  as  to  the  party.  Patterson,  J.,  agreed  that  the  sheriff  would  be  protected,  but  dis- 
sented as  to  the  principal  in  the  bond,  and  the  surety,  who  "  stands  on  the  same  floor  as 
the  principal "  (Simms  v.  Slacum,  3  Cranch,  309,  310)  ;  and  the  conta-ary  would  seem  to  be 
at  war  with  a  part  of  the  doctrine  in  the  Duchess  of  Kingston's  Case,  where  it  was  agreed 
that  even  a  collusive  divorce  would  not  shield  the  party  from  a  conviction  of  bigamy. 
The  opinion  of  the  court,  in  Simms  v.  Slacum,  resulted  in  a  reversal  of  the  judgment.  On 
remanding  the  cause  for  further  proceedings,  it  appeared  that  Wise,  the  prison-bounds 
surety  of  Simms,  was  one  of  the  justices  who  granted  his  discharge  ;  being,  at  the  same 
time,  a  fraudulent  trustee  of  Simms'  property.  Hence,  on  the  cause  coming  again  before 
the  court,  the  discharge  was  held  void ;  probably  on  the  ground  of  a  want  of  jurisdic- 
tion, the  justice  being  interested ;  for,  in  a  subsequent  case  of  a  like  fraudulent  discharge, 
in  the  state  of  Rhode  Island,  the  court  not  being  interested,  it  was  held  good  as  a  protec- 
tion both  to  the  party  and  surety  in  the  prison-bounds  bond.  -This,  too,  was  by  the 
Supreme  Cgurt  of  the  United  States,  Marshall,  C.  J.,  delivering  the  opinion  of  the  court, 
and  now  carrying  his  obiter  dicta  as  to  the  party  in  Simms  v.  Slacum,  into  the  form  of  a 
•direct  adjudication.  Ammidou  v.  Smith,  1  Wheat.  447,  460;  Smith  v.  Quinton,  Brayt, 
200,  S.  P.    And  see  Bean  v.  Smith,  3  Mason,  352. 

The  right  of  strangers  to  attack  sentences  of  divorce  on  the  ground  of  fraud,  often 
becomes  important  in  causes  depending  upon  marriage  questions.  The  courts  of  the 
United  States  proceeding  upon  different  grounds,  and  affording  different  degrees  of  facility 
in  obtaining  such  sentences,  it  has  become  common  to  go  from  one  state  to  another, 
whose  easy  practice  is  often  perverted  by  false  suggestion  and  apparent  default,  even 
without  notice  to  the  adverse  party.  Both  parties  residing  within  the  state,  its  courts 
have  jurisdiction,  though  the  marriage  took  place  in  another.  Barber  v.  Root,  10  Mass. 
Rep.  260  ;  Harteau  v.  Harteau,  14  Pick.  183, 185, 186  ;  Harding  v.  Alden,  9  Greenl.  Rep.  140. 
The  English  rule  is  otherwise.  2  Kent's  Comm.  110 ;  Tovey  v.  Lindsay,  1  Dow,  117.  And 
see  per  Piatt,  J.,  in  Pawling  v.  Bird's  Ex'rs,  13  John.  Rep.  308,  and  the  cases  there  cited, 
and  9  ffreenl.  148,  149.  For  the  law  of  Scotland,  see  2  Kent's  Comm.  110,  111,  et  seq. 
Even  where  jurisdiction  is  obtained  over  the  subject  matter,  a  false  suggestion  and  ex 
parte  proceeding,  or  fraud  upon  the  law  in  any  way,  it  is  said,  will  vitiate  the  decree.  Per 
Thompson,  Ch.  J.,  in  Borden  v.  Fitch,  15  John.  Rep.  145  ;  per  Weston,  J.  in  Harding  v. 
Alden,  9  Greenl.  140,  150,  151 ;  Jackson  v.  Jackson,  1  John.  Rep.  434. 

The  Duchess  of  Kingston's  Case,  so  often  cited  in  the  text,  was  where  the  husband  and 

wife  both  joined  in  the  collusive  suit ;  and  it  is  evident,  from  much  of  the  reasoning  in 

that  case,  that  even  had  the  decree  been  for  a  divorce  a  mnculo,  it  would  not  have 

*97      protected  the  duchess  against  *the  conviction  of  bigamy  in  her  second  marriage. 

The  same  thihg  would,  ctoubtless,  follow  from  one  of  our  collusive  foreign  divorces. 

(The  cases  all  agree  that  a  decree  of  divorce  may  be  set  aside  for  fraud ;  but  they  do 

not  agree  as  to  the  mode  or  proceeding  in  which  this  relief  may  be  obtained ;  Parish  v. 

Parish,  9  Ohio,  N.  S.  534  ;  31  Barb.  69 ;  Plummer  v.  Plummer,  37  Miss.  (8  George)  185 ; 

McQuigg  V.  McQuigg,  13  Ind.  294.    In  this  State  a  decree  obtained  in  another  State 

Vol.  n.  11 


82  Of  the  Admissibility  and  Effect  [ch.  i. 

without  jurisdiction,  in  fraudem  legis,  will  not  be  regarded  as  valid  for  any  purpose  ;  1 
Johns.  424 ;  15  Id.  131,  424 ;  12  Barb.  640 ;  31  Id.  69.) 

The  more  common  ground  of  rejecting  these  foreign  sentences  lies  in  the  want  of  juris- 
diction ;  the  circumstances  to  constitute  which  want  have  been  laid  down  with  great 
caution.  Sewall,  J.,  speaking  of  Vermont,  says : — "  The  laws  which  authorize  the  Supreme 
Court  of  that  State  to  proceed  in  suits  for  divorce,  instituted  in  favor  of^  persons  resident 
for  a  time,  but  having  no  settled  domicil  within  the  State,  against  persons  resident  and 
domiciled  in  other  States,  who  are  not,  and  never  have  been,  amenable  to  the  sovereignty 
of  the  State  of  Vermont — upon  allegations  of  offenses  not  pretended  to  have  been  com- 
mitted within  the  territory  of  the  State,  or  contrary  to  the  peace,  morals  or  economy  of 
the  society  there,  or  in  violation  of  any  contract  subsisting,  or  which  has  ever  been 
recognized  there ;  in  short,  where  no  jurisdiction  of  the  parties  or  of  the  subject  matter 
can  be  suggested  or  supposed,  are  not  to  be  justified  by  any  principles  of  comity  which 
have  been  known  to  prevail  in  the  intercourse  of  civilized  States."  Barber  v.  Boot,  10 
Mass.  Bep.  265,  266.  Accordingly,  in  a  subsequent  case,  where  the  husband  removed  to 
Vermont  for  the  purpose  of  obtaining  the  divorce,  for  a  cause  not  known  to  the  laws 
of  Massachusetts,  the  wife  not  appearing  ever  to  have  been  within  the  jurisdiction  of 
Vermont,  the  sentence  was  held  void,  and  the  husband  charged  at  the  suit  of  the  plaintiffs 
in  an  action  for  necessaries  furnished  to  his  wife.  Hanover  v.  Turner,  14  Mass.  Eep.  227. 
The  court  put  their  decision,  on  the  ground  that  the  husband's  temporary  absence  (which 
was  a  little  over  a  year)  was  for  the  purpose  of  evading  the  laws  of  Massachusetts.  In  a 
like  case,  and  on  a  similar  ground,  the  Supreme  Court  of  New  York  refused  to  enforce 
a  Vermont  decree  for  alimony.  Jackson  v.  Jackson,  1  John.  Eep.  424.  It  is  remarkable 
that,  in  this  case,  both  parties  appeared  and  were  heard  by  counsel ;  and  yet  the  husband 
was  allowed  to  impeach  the  decree.  On  this  point  in  the  cause,  the  Supreme  Court  went 
on  'a  doctrine,  which  for  a  while  prevailed  there,  that  the  judgment  of  a  neighboring 
State  is  but  a  foreign  judgment,  and  mere  prima  facie  evidence.  So  far,  the  case  is  not 
law,  as  we  shall  see  in  a  subsequent  note.  And  see  Sanford  v.  Sanford,  5  Day,  353,  358. 
The  doctrine  of  Jackson  v.  Jackson  was  recogniz^  in  Pawling  v.  Bird's  Executors  (13 
John.  Bep.  208,  209),  though  Piatt,  J.,  doubts  whether  it  would  apply  to  a  marriage  which 
was,  in  fact,  solemnized  in  the  divorcing  State.  Id.  But  see  Bradshaw  v.  Heath,  13 
Wend.  407.  By  a  subsequent  case,  the  question  of  jurisdiction  is  put  on  the  more  simple 
ground  that  the  defendant  never  was  in  Vermont,  nor  in  any  manner  personally  notified 
or  apprised,  and  did  not  in  any  manner  appear.  Borden  v.  Fitch,  15  John.  Rep.  141. 
And  the  case  concedes  that,  had  there  been  due  notice,  appearance,  or  other  substantial 
ground  of  jurisdiction,  the  sentence  would  be  conclusive,  if  the  case  were  clear  of  fraud 
upon  the  rights  of  others.  The  case  was,  however,  one  of  plain  fraud,  and  even  if  the 
wife  had  colluded  with  the  husband,  we  have  seen  that,  by  analogy  to  the  reasoning  in 
the  Duchess  of  Kingston's  Case,  the  decree  could  not  affect  the  plaintiff.    Id  145. 

It  is  enough  to  conclude  the  defendant,  that  he  appear  in  person,  or  by  attorney. 
Sanford  v.  Sanford,  5  Day,  353.  Though  the  marriage  took  place  and  the  adultery  were 
committed  in  a  foreign-  State,  yet  a  divorce  a  mnevlo  may  be  granted.  Harding  v.  Alden, 
9  Greenl.  140.  And  personal  notice  to  the  defendant,  though  he  reside  in  another  State, 
is  valid,  and  shall  bind  him,  though  he  do  not  appear ;  but  it  is  not  said  that  the  service 
of  notice  was  upon  him  while  he  was  in  the  foreign  State.  Id.  140,  141,  148.  However, 
in  this  case,  the  learned  court,  supposing  a  want  of  notice,  consider  that  the  wife  and  the 
marital  rights  to  be  affected,  being  within  the  jurisdiction  of  the  court,  the  suit  for  divorce 
was  in  nature  of  a  proceeding  in  rem,  and  the  decree  valid  as  to  the  thing  (the  wife 
and  her  marital  duties,  and  the  husband's  claims  upon  her)  though  void  in  personam;  and 
that,  in  this  view,  her  right  to  marry  again,  and  so  acquire  dower,  which  she  now  sought 
to  recover  on  the  death  of  her  second  husband,  was  complete,  however  impotent  the 
decree  might  have  been  as  one  for  alimony,  when  brought  to  bear  in  a  foreign  suit 
against  the  foreign  husband  in  person.  Id.  150,  151.  See  post,  in  these  notes,  where  the 
general  distinction  between  proceedings  in  rem  and  in  personam  is  considered  with  a 
view  to  the  manner  of  notice  in  order  to  acquire  jurisdiction.  The  same  case  holds  that 
the  divorcing  power  is  not  prohibited  by  the  Constitution  of  the  United  States,  which 
forbids  all  State  laws  tending  to  impair  the  obligation  of  contract  (Id;  150),  and  it  recognizes 
these  decrees  of  one  State  as  binding  in  another,  within  the  same  constitution,  and  the 
cases  of  Mills  v.  Duryee  (7  Cranch,  481),  and  Hampton  v.  M'Connel  (3  Wheat.  234) ; 
*98  subject  to  the  qualification  that  there  must  be  jurisdiction.  *9  Greenl.  149.  But  it  is 
reluctant  to  concede,  in  the  broad  language  of  Hall  v.  Williams  (9  Pick.  232),  that,  "  if 
such  a  judgment  be  rendered  in  a  State  against  a  man»not  vrithin  that  State,  nor  bound 
by  its  laws,  nor  amenable  to  its  jurisdiction,  and  that  judgment  should  be  produced 
in  any  other  State  against  the  defendant,  it  would  be  entitled  to  no  credit."  9  Greenl. 
149,  150.  Regarding  this,  as  we  before  observed,  in  the  light  of  a  proceeding  in  rem, 
Weston,  J.,  remarks :  "  If  we  refuse  to  give  full  faith  and  credit  to  the  decree  of  the 
Supreme  Judicial  Court  of  Rhode  Island,  because  the  party  had  his  domicil  in  another 
State,  and  was  not  within  their  jurisdiction,  we  refuse  to  accord  to  the  decrees  of  that 
court  the  efficacy  we  claim  for  our  own,  when  liable  to  the  same  objection."  Id.  148.  He 
denies  the  consequence,  that  such  a  divorce  is  not  valid  within  the  Constitution  and  law 
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Of  Judgments  of  Courts  of  AdmAralty;  Judgments  in  rem  in  the  iJxcheqvsr; 
Judgments  by  Commissioners,  Visitors,  Trustees,  Courts  Martial,  Arbi- 
trators, die. 

Judgment  of  court  of  exclusive  jurisdiction  conclusive.  It  has  been  seen, 
that  the  sentences  of  spiritual  courts  are  not,  in  general,  examinable,  when 
they  determine,  by  their  exclusive  authority,  the  state  and  legal  character  of 
individuals.  In  like  manner,  the  judgments  about  to  be  noticed  of  other  courts 
of  exclusive  jurisdiction,  are',  in  general,  conclusive  in  the  superior  courts  of 
common  law.  It  seems  to  be  a  part  of  the  general  law  of  the  land,  that  the 
determinations  of  such  courts,  in  the  absence  of  fraud  and  collusion,  are  con- 
stituted as  the  sole  criterion  of  those  rights  which  are  subjected  to  their 
jurisdiction. 

Courts  of  Admiralty.  With  respect  to  courts  of  admiralty,  it  was  observed 
by  Lord  Mansfield,  C.  J.,(l)  that  the  nature  of  the  question  oi prize  excludes 
the  jurisdiction  of  the  common-law  courts  ;  that  the  views  of  a  prize  court 

. : „ 

of  the  United  States,  because  it  happens  to  be  for  a  cause  not  recognized  by  the  State 
called  upon  to  enforce  it.  Id,  149.  "  The  decree  was  rendered  by  the  highest  judicial 
tribunal  in  that  State  (Rhode  Island).  ~As  it  belongs  to  that  tribunal  to  declare  authori- 
tatively and  definitely  what  the  law  of  the  State  is,  we  are  bound  to  infer  that,  by  that 
law,  the  bonds  of  matrimony  previously  existing  between  the  libelant  and  her  husband 
were  thereby  dissolved ;  and  that  such  is  the  effect  of  the  decree  within  the  State  of 
Rhode  Island."  Id.  148.  He  hence  feels  himself  bound  by  the  United  States  statute  to 
give  the  same  eflTect  to  the  sentence  in  Maine,  as  it  would  have  by  law  or  usage  in  Rhode 
Island. 

The  State  of  Indiana  supports  the  decrees  for  divorce,  made  against  foreign  residents, 
on  a  statute  notice  by  advertisement.    Tolen  v.  Tolen,  2  Blackf.  407. 

The  effect  of  divorces  in  a  neighboring  State  on  a  marriage  in  South  Carolina,  where 
this  contract  is  iiidissoluble  by  any  domestic  tribunal,  is  considered  by  a  learned  writer  iu 
the  South  Carolina  Law  Journal,  377.  The  writer  seems  disposed  to  nullify  such  divorces. 
He  puts  it  too  much  on  the  general  doctrine,  de  conflictu  legum.  overlooking  the  constitu- 
tion apd  law  of  the  United  States.  This  view  had  not  then,  1831,  been  sustained  by  any 
of  the  courts  of  that  State. 

A  similar  question  to  that  iu  Harding  v.  Alden,  of  dower  claimed  iu  virtue  of  a  second 
marriage,  was  recently  decided  iu  the  Superior  Court  of  New  York.  The  notion  of  its 
being  a  proceeding  in  rem,  was  denied.  It  went  upon  the  simple  ground  of  the  foreign 
residence  of,  and  want  of  personal  notice  to,  the  husband,  which,  as  his  appearance  in 
court  was  not  proved  aliunde,  nor  expressed  by  the  record,  were  holden  good  grounds  for 
impugning  the  sentence.  Bradshaw  v.  Heath,  13  Wend.  406,  416,  417.  In  this  case,  the 
marriage,  divorce,  offense,  and  general  residence  of  both  parties,  were  in  Connecticut. 
The  husband  (the  defendant  in  the  divorce  suit)  was  apparently  absent  at  the  time,  just 
over  the  line  between  that  State  and  New  York,  whose  court  was  not  disposed  to  make 
any  of  those  presumptions,  in  favor  of  the  decree,  which  run  through  Harding  v.  Alden. 

The  residence  of  the  husband  is  not  the  residence  of  the  wife,  for  the  purpose  of  giving 
jurisdiction  over  her  person,  though  such  be  the  legal  notion  in  respect  to  the  general 
question  of  settlement  and  domicU.  Per  Putnam,  J.,  in  Hanover  v.  Turner,  14  Mass.  Rep. 
231.  The  contrary  was  suggested  by  Bristed,  a/rg.  15  John.  Rep,  131.  (See  Hare  v.  Hare, 
10  Texas,  355  ;  Grils  v.  Dickenson,  20  Eng.  Law  &  Eq.  1 ;  Vischer  v.  Vischer,  12  Barb. 
640  ;  Gray  v.  Gray,  15  Ala.  779  ;  Harrison  v.  Harrison,  19  Ala.  499  ;  Hasten  v.  Masten,  15 
New  Hamp.  159  ;  Jones  v,  Jones,  12  Penn,  State  R.  350  ;  Bachelder  v.  Bachelder,  14  New 
Hamp.  380 ;  Hall  v.  Hall,  2  Strobh.  Eq.  174.) 

A  sentence  of  divorce  a  mnculo,  properly  obtained,  is  received  as  conclusive  to  divest 
the  rights  of  all  persons  claiming  in  consequence  of  the  marriage.  Thus,  the  right  of  a 
husband's  creditor,  who  had  extended  lands  held  by  the  hnshand,  jure  uxoris,  were  held 
to  have  ceased  as-  a  consequence  of  such  a  divorce.    Barber  v.  Root,  10  Mass.  Rep.  260. 

These  decrees,  though  domestic,  like  all  others,  domestic  or  foreign,  are  impeachable 
collaterally,  for  want  of  jurisdiction.  Thus,  a  statute  conferring  the  power  to  divorce  a 
mnculo,  the  court  not  only  decreed  such  a  divorce,  but  also  alimony.  Holden  void,  in  an 
action  of  debt  for  the  alimony,  for  the  right  to  decree  that,  is  not  incident  to  the  power  of 
divorce.     Davol  v.  Davol,  13  Mass.  Rep.  234.  * 

Further  on  this  subject,  see  post,  note  303. 

(1)  In  Le  Caulx  v.  Eden,  2  Doug.  614,  n. 
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could  not  be  answered  in  any  court  in  Westminster  Hall ;  and,  therefore, 
that  the  courts  of  Westminster  Hall  never  attempted  to  take  cognizance  of 
the  question  of  prize  or  no  prize — not  from  the  locality  of  the  thing  being 
done  at  se'a,  but  from  their  incompetency  to  embrace  the  whole  of  the  sub- 
ject. The  subject  has  been  considered  in  this  country  principally  with 
reference  to  the  decisions  of^  foreign  courts  of  admiralty. 

Of  Exchequer.  A  judgment  of  condemnation  in  the  Court  of  Exchequer, 
where  proceedings  in  rem  have  been  instituted,  is  likewise  conclusive  evi- 
dence in  any  other  court,  as  to  all  the  world,  that  the  goods  were  liable  to 
be  seized ;  "  because  the  property  of  the  goods  bfiing  changed,  and  irrevoca- 
bly vested  in  the  crown  by  the  judgment  of  condemnation,  it  follows  as  a 
necessary  consequence  that  neither  trespass  nor  trover  can  be  maintained 
for  taking  them  in  an  orderly  manner."(l)  The  jurisdiction  of  the  Court  of 
Exchequer,  in  this  case,  is  not  only  competent,  but  sole  and  exclusive ;  and 
though  no  formal  or  express  notice  is  given  to  the  owner  of  the  goods  in 

person,  yet  he  has  sufficient  notice  to  try  the  point  of  forfeiture,  by 
*100     the  *seizure  of  the  property,  by  the  proclamations  according  to  the 

course  of  the  court,  and  by  the  writ  of  appraisenient. 

(kn,  collateral  matters.  The  Court  of  Exchequer  have  decided,(2)  that  a 
record  of  condemnation  of  goods,  proceedipg  upon  one  act  of  Parliament, 
is  not  evidence  with  respect  to  the  commission  of  an  offense  charged  under 
another  act.  And  Wood,  B.,  held,  in  the  same  case,  that  the  record,  if 
admissible  at  all,  could  not  be  admitted  as  proof  of  any  immaterial  allega- 
tion w^ich  might  be  contained  in  it.  The  condemnation  was  upon  a  differ- 
ent matter,  and  for  ^  different  cause,  and  was  not  admissible  for  a  collateral 
purpose,  according  to  the  rule  in  the  Duchess  of  Kington's  Case.  (3) 

Conviction  for  penalties  not  admissible.  Though  the  condemnation  of 
the  goods,  being  a  proceeding  in  rem,,  is  conclusive  between  other  parties,  a 
conviction  for  penalties,  which  is  a  proceeding  against  the  person,  and  not 
in  rem,  is  of  a  different  nature,  and  subject  to  the  same  rules  as  other 
judicial  proceedings.  In  an  action,  therefore,  for  the  price  of  spirits,  where 
the  defense  was  that  the  spirits  had  been  adulterated,  such  record  of  con- 
viction has  been  held  not  to  be  admissible  as  proof  of  the  adulteration.  (4) 

Acquittal  in  Exchequer,  seems  conclusive  as  to  illegality  of  seizure.  An 
acquittal  in  the  Exchequer  was  considered  by  Lord  Kenyon,  C.  J.,  to  be 
conclusive  evidence  of  the  illegality  of  the  seizure.  In  an  action  of  tro- 
ver(5)  for  several  pipes  of  wine  seized  by  the  defendant  for  want  of  a  permit ; 
at  the  trial  of  the  pause,  the  plaintiff  gave  in  evidence  a  record  of  acquittal 
in  the  Court  of  Exchequer.  The  defendant  then  insisted,  that,  under  the 
circumstances  of  this  case,  the  permit  had  expired  before  the  seizure  was 
made ;  and  Heath,  J.,  who  tried  the  cause,  was  of  that  opinion  ;  but  it  being 
suggested  that  there  had  been  a  different  determination  in  the  Court  of 
Exchequer,  he  reserved  the  point  for  the  opinion  of  the  Court  of  King's 
Bench,  with  liberty  to  enter  a  verdict  for  the  defendant,  if  it  should  "be 
adjudged  for  him.     When  the  case  came  before  the  court.  Lord  Kenyon,  C. 

(1)  Scott  V.  Sheannan,  2  W.  Bl.  979  ;  by  Lord  Kenyon,  C.  J.,  in  Qeyer  v.  Aguilar  7  T 
E.  696  ;  B.  N.  P.  244.    See,  also,  the  cuses  cited  in  5  Pri.  302. 

It  is  the  judgment  of  condemnation,  and  not  tlie  act  of  seizure,  that  ppisses  the  title  to 
the  property  seized.  Cook  v.  Howard,  13  John.  R.  276 ;  Doug.  li.  614,  note.  A  vessel,  for 
example,  may  be  ^eized  for  probable  cause,  though  the  owner  is  entitled  to  appear  before 
the  prize  court,  and  resist  h^r  condemnation.    Jecker  v.  Montgomery!  13  How  U  S  498 

(3)  Att.  Gen.  y.  King,  5  Pri.  195.  '  a         j,    .  .     .    -  ^i?Q. 

(3)  Vide  ay/pra,  p.  3. 

(4)  By  Gibbs,  C.  J.,  in  Hart  v.  M'Namara,  4  Pri.  154,  n. 

(5)  Cooke  V.  ShoU,  5  T.  R.  355.  And  see  a  caae  in  12  Vin.  A.,  b  23,  pi.  1,  jjefore  Price, 
B.,  ace. 
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J.,  thought  the  record  of  acquittal  precluded  all  reasoning  on  the  construc- 
tion of  the  permit ;  but  as'  the  question  respecting  the  judgment  of  acquit- 
tal was  not-  upon  the  record,  and  the  only  question  was  on  the  construction 
of  the  jiermit,  a  verdict  was  entered  for  the  defendant.  This  case,  there- 
fore, has  not  determined,  that  an  acquittal  in  the  Exchequer  would 
*101  be  conclusive  evidence  of  the  illegality*  of  a  seizure,  although  *eer- 
tainly  that  appears  to  have  been  the  opinion  of  Lord  Kenyon.  It 
may  be  observed,  that  an  acquittal  does  not,  like  a  conviction,  ascertain 
any  precise  fact.  The  sentence  might  have  proceeded  on  the  ground,  that 
sufficient  evidence  was  not  produced,  on  the  part  of  the  crown,  to  warrant 
the  seizure ;  and  though  the  sentence  may  be  aonclusive  as  against  the 
crown,  it  seems  reasonable  that  it  should  not  have  such  a  conclusive  opera- 
tion in  an  action  for  seizing  the  property  against  a  third  person,  who  was 
not  a  party  with  the  crown  in  the  original  proceedings,  and  had  no  notice 
or  opportunity  for  supporting  thje  condemnation.  (1) 

Jiidgment  of  commissioners  of  excise.  It  has  been  decided  in  several 
cases,  that  a  judgrdent  of  condemnation  by  commissioners  of  excise,  in  a 
raatter  exclusively  within  their  jurisdiction,  is  conclusive,  on  the  right  of 
seizure  coming  into  question  in  any  other  court,  (2) 

Gom/missioners  appointed  by  act  of  Parliament.  Where  a  statute  pro- 
vides that  the  judginent  of  commissioners,  appointed  by  the  act  shall  be 
final,  their  decision  is  conclusive,  and  cannot  be  questioned  in  any  collateral 
proceeding.  It  has  therefore  been  held,  that  a  certificate  from  commission- 
ers for. settling  the  debts  of  the  army,  stating  that  so  much  was  due  from 
the  defendant  (an  army  agent)  to  the  plaintiff  (an  officer),  was  conclusive  in 
an  action  brought  to  recover  the  money ;  and  that  no  evidence  could  be 
received  to  show  that  the  commissioners  had  formed  a  wrong  judgment.  (3) 

Sentence  of  visitors.  The  same  principle  is  applicable  to  tribunals  of  a 
private  nature,  as,  where  founders  of  colleges,  or  persons  creating  any  trust, 
confer  off  certain  individuals,  whether  visitors  or  trustees,  the  exclusive 
power  of  determining  the  rights  of  persons  seeking  a  benefit  under 
*102  the  donation  or  trust.  *The  courts  of  common  law  receive  the  deter- 
mination of  the  visitors  or  trustees  as  the  criterion  of  the  rights  of 
the  parties.  A  mandamus  to  restore  the  fellow  of  a  college  has  been  fre- 
quently refused.  (4)  In  one  case,(5)  it  was  decided,  on  an  appeal  to  the 
House  of  Lords,  that  a  sentence  of  deprivation  by  the  visitor  of  a  college, 
acting  within  the  limits  of  his  visitatorial  jurisdiction,  was  conclusive  evi- 
dence in  an  action  of  ^ectment  for  one  of  the  college  estates ;  and  the 

(1)  As  to  an  acquittal  upon  an  indictment  for  not  repairing  a  road,  see  E.  v.  St.  Pancras, 
Pea.  N.  P.  0.  230. 

(2)  Terry  v.  Huntington,  Hardr.  480  ;  Puller  v.  Fotch,  Garth.  346  ;  Roberts  v.  Fortune, 
before  Lee,  C.  J.,  1743  ;  1  Harg.  Law  Tracts,  468,  n  ;  1  Ridg.  Ir.  T.  R.  1 ;  3  Evans'  Pothier, 
807.  The  doctvine  in  Henshaw  v.  Pleasance  (3  W.  Bl.  1174),  that  the  judgment  of  the 
Court  of  Excise  could  not  have  that  effect,  because  it  was  not  a  court  of  record,  is  at  vari- 
ance with  general  principles,  and  the  current  of  authority,  as  to  this  particular  court. 
This  case  was  expressly  dissented  from  by  the  Court  of  Exchequer  Chamber  in  Ireland,  in 
Maingay  v.  Gahan;  Ridg.,  Lapp  &  Sch.  1,  79  ;  S.  C,  1  Ridg.  App.  Ca.  43,  44,  n. 

(3)  Moody  v.  Thurston,  1  Str.  481.  See,  also.  Lane  v.  Hegberg,  B.  N.  P.  19;  Radner 
(Earl)  V.  Reeve,  2  B.  &  P.  391 ;  Brown  v.  Bullen,  1  DoUg.  407. 

So  where  the  legislature  declare  that  a  comptroller's  deed  of  land,  sold  for  unpaid  taxes, 
shall  be  presumptive  evidence,  tnat  the  proceedings  required  by  law  have  been  properly" 
taken,  his  deed  must  be  received  as  presumptive  evidence  of  his  authority  to  sell  and  con- 
vey the  land  described  in  it.  Hand  v.  Ballon,  2  Eernan  R.  541.  There  being  no  statute 
giving  it  such  force,  the  deed  is  only  evidence  of  the  regularity  of  the  comptroller's  pro- 
ceedings and  not  as  to  prior  proceedings.    Beekman  v.  Bigham,  1  Selden  R.  366. 

(4)  Dr.  Wedrington's  Case,  1  Lev.  33  ;  Dr.  Patrick's  Case,  Id.  65 ;  Case  of  New  College, 

2  Id  14 

(5)  Phillips  V.  Bury,  Skin.  447 ;  S.  C,  1  Ld.  Raym.  5 ;  2  T.  R.  346. 
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judgment  of  the  Court  of  King's  Bench,  which  had  been  given  on  the 
opinions  of  three  judges  against  the  opinion  of  Holt,  C.  J.,  was  reversed. 
So  in  a  prosecution  for  an  assault,  in  turning  out  of  a  college  one  who  had 
been  expelled,  (1)  the  Court  of  King's  Bench  determined  that  evidence, 
impeaching  the  sentence  of  expulsion,  had  been  properly  rejected  at  the 
trial. 

Wlien  .may  be  impeaohed.  But  the  sentences  of  visitors  may  be 
impeached  for  excess  of  jurisdiction,(2)  though  not  for  informality  or 
irregularity.  (3) 

Sentence  of  trustees.  In  an  action  of  ejectment  against  a  schoolmaster, 
removed  by  sentence  of  the  trustees  of  the  school  for  misbehavior  (such 
power  being  vested  in  them),  it  was  held  that  it  was  not  necessary  for  the 
lessors  of  the  plaintiff  to  prove  the  grounds  of  the  sentence,  and  that  it 
was  not  competent  for  the  defendant  to  disprove  them.  (4) 

Of  courts  martial.  The  mutiny  acts  have  created  certain  courts,  and 
invested  them  with  authority  to  try  those  who  a,re  a  part  of  the  army  or 
navy,  the  object  of  the  trial  being  limited  to  breaches  of  military  or  naval 
duty.  It  seems  that  the  sentences  of  these  courts  are  conclusive  in  any 
action  brought  in  the  courts  of  common  law.  But  the  courts  of  common 
law  will  examine  whether  courts  martial  have  exceeded  the  jurisdiction 
given  them  ;(5)  not,  however,  after  the  sentence  has  been  ratified,  and  car- 
ried into  execution.  (6) 

*103  Decision  of  arbitrators.  It  is  probably  on  the  ground  that  the 
jurisdiction  of  arbitrators  is  an  exclusive  jurisdiction  created  by 
the  parties,  that  it  has  not  been  contended,  as  in  the  case  of  judgments  of 
inferior  courts,  that  their  awards  are  open  generally  to  review,  as  between 
the  same  parties  or  their  privies,  (7)  or  that  it  was  necessary,  before  the  new 
rules,  to  plead  them  !:%■  way  of  estoppel.  (8)  It  is,  however,  competent  to 
show  that  an  arbitrator  has  proceeded  without  jurisdiction. (9) 

(1)  R.  V.  Grundon,  Cowp.  315. 

So,  where  a  statute  vests  a  particular  court,  or  board  of  commissioners,  with  discretion- 
ary powers,  tha  action  of  the  court  or  board  within  the  scope  of  its  authority  is  conclusive. 
N.  y.  Central  R.  R.  Co.  v.  Marvin,  1  Kernan  R.  376  ;  16  Barb.  R.  100 ;  Owners,  &c.  v.  The 
Mayor  of'  Albany,  15  Wend.  374  ;  17  Id.  649 ;  18  Id.  556,  568. 

(2)  See  R.  v.  Chester  (Bishop),  1  W.  Bl.  23. 

(3)  See  Ely  (Bishop)  v.  Bentley,  1  W.  Bl.  85. 

(4)  Doe  d.  Davy  v.  Haddon,  3  Doug.  310.  * 

The  Board  of  State  Auditors  act  judicially,  and  its  decision  is  final,  in  the  absence  of 
fraud.    People  of  M.  v.  Phoenix  Bank,  7  Bosw.  20. 

(5)  See  Grant  v.  Gould,  3  H.  Bl.  69 ;  R.  v.  Suddis,  1  East,  306 ;  Case  of  Ship  Bounty, 
cit.  Id. ;  Stratford's  Case,  cit.  Id. ;  Mann  v.  Owen,  9  B.  &  C.  595  ;  Hannaford  v.  Hunn,  3  C 
&  P.  148. 

(6)  In  re  Poe,  5  B.  &  A.  681,  on  a  motion  for  a  prohibition.  It  must  appear  that  the 
court  acquired  jurisdiction.  Smith  v.  Shaw,  13  Johns.  357;  Van  Orsdell  v.  Hazard  3 
Hill,  243. 

(7)  See  Doe  d.  Smith  v.  Webber,  1  A.  &  B.  119. 

(8)  See  Doe  d.  Morris  v.  Rosser,  3  East,  15  ;  Dunn  v.  Murray,-  9  B.  &  C.  780 ;  Wliitehead 
V.  Tattersall,  1  A.  &  E.  491 ;  Barrett  v.  Wilson,  1  C,  M.  &  R.  586.  It  cannot  be  shown 
that  the  arbitrator  has  proceeded  on  a  mistake.  See  Johnson  v.  Durant,  2  B.  &  Ad.  931 ; 
Ashton  V.  Poynter,  1  C,  M.  &  R.  738.  Nor  can  the  award  be  impeached  at  Nisi  Prius  for 
corruption.  Wells  v.  Maccarmick,  3  Wils.  148;  Braddiok  v.  Thompson,  8  East,  344; 
Brazier  v.  Bryant,  3  Bing.  167. 

(9)  See  R.  v.  Washbrook,  4  B.  &  C.  733. 

It  is  also  competent  to  show  that  the  arbitrators  exceeded  their  jurisdiction,  and  adjudi- 
cated upon  matters  not  submitted  to  them.  Butler  v.  Mayor  of  New  York,  1  Hill  R.  489  ; 
S.  C,  7  Hill  R.  329 ;  and  1  Barb.  R.  325.  But  the  award  itself  cannot  be  contradicted  or 
shown  to  mean  something  dififereut  from  what  it  expresses.  Doke  v.  JameSi  4  Comst  568  • 
3  Sand.  405 ;  4  Duer,  318. 
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Judgment  not  examinable  in  action  against  judge.  It  may  be  proper,  in 
this  place,  briefly  to  advei't  to  the  doctrine,  that  a  person  acting  as  judge 
(that  is,  where  he  has  over  the  subject  matter  and  over  the  person  a  general 
jurisdiction,  which  he  has  not  exceeded),  will  not  be  liable  to  have  his  judg- 
ment examined  in  an  action  brought  against  himself.  (1)  It  will  not, 
however,  be  necessary  to  examine  the  law  upon  this  subject,  because  the 
sentence  of  the  judge,  when  used  on  such  occasions,  considered  with  refer- 
ence to  the  law  of  evidence,  is  only  produced  for  the  purpose  of  .showing 
that  what  was  done  was  a  judicial  act.  The  questions  which  ordinarily  arise 
upon  the  production  of  the  sentence  are,  whether  the  subject  of  the 
*104  sentence  was  within  the  jurisdiction  of  the  judge,{2)  and  *whether 
the  sentence  was  pronounced  in  a  regular  manner.  When  these 
preliminaries  are  ascertained,  the  efiect  of  the  sentence  depends  on  prin- 
ciples which  do  not  belong  to  the  law  of  evidence.  (3) 

Where  fact  essential  to  confer  jurisdiction  is  adjudged.  It  may  be  proper, 
however,  to  observe,  that  if  the  sentence  contains  an  adjudication  as  to  the 
existence  of  a  fact  which  is  essential  to  confer  jurisdiction,  evidence  will  not 
be  admissible  for  the  purpose  of  disputing  the  existence  of  that  fact.  (4) 

Fact  recited  in  conviction  of  justices.  Thus,  where  a  party  was  convicted 
by  justices  for  unlawfully  having  naval  stores  in  a  boat  (under  the  Bum- 
Boat  Act), (5)  it  was  held  that  the  conviction  being  good  upon  the  face  of 
it,  and  remaining  unquashed,  was  an  answer  to  an  action  of  trespass  for 
taking  the  so  called  boat ;  and  that  the  plaintiff  was  not  at  liberty  to  show 
that  the  vessel  wa*  in  reality  not  a  boat,  but  a  ship.  (6)     So  where  a  justice 

(1)  As  to  Judges  of  Record,  see  Hammond  v.  Howell,  1  Mod.  184 ;  Garnett  v.  Ferrand, 
6  B.  &  C.  611 ;  Mostyn  v.  Fabrigas,  Cowp.  173  ;  Dr.  Bonliam's  Case,  8  Kep.  114 ;  Groenvelt 
V.  Burrell,  1  Ld.  Raym.  454 ;  by  Holt,  C.  J.,  Id.  470 ;  Basten  v.  Carew,  3  B.  &  C.  649 , 
Luraley  v.  Quaree,  2  Ld.  Raym.  767.  As  to  Judges  not  of  Record :— Ecclesiastical  Judge. 
Ackerley  v.  Parkinson,  3  M.  &  S.  411 : — GommisHoners  of  Court  of  Requests,  Aldridge  v; 
Haines,  2  B.,&  Ad.  395  : — Returning  Officer  at  Election,  Ashby  v.  White,  2  Ld.  Raym.  941  ; 
CuUen  V.  Morris,  2  Stark.  R.  577 ;  Harman  v.  Tappendeil.  1  East,  555  -.—Ministerial  Officers, 
Marshalsea  Case,  10  Rep.  76  ;  Moravia  v.  Sloper,  Willes,  30 ;  Parton  v.  Williams,  3  B.  & 
A.  330 : — Justices  of  the  Peace,  by  Lord  Tenterden,  C.  J.,  in  Basten  v.  Carew,  3  B.  &  C.  653  ; 
Mills  V.  Collett,  6  Bing.  85  ;  Brittain  v.  Kinnaird,  1  B.  &  B.  432. 

See  also  Yates  v.  Lansing,  5  John.  R.  282 ;  S.  C,  9  Id.  395  ;  Jenkins  v.  Waldron,  11  Id. 
114;  Harmon  V.  Brothersnn,  1  Denio,  537;  3  Id.  117.  Not  so  in  respect  to  a  court  or 
officer  of  special  and  limited  jurisdiction,  who  acts  without  authority  or  jurisdiction  in 
the  premises.  Evertson  v.  Sutton,  5  Wend.  281,  240 ;  Horton  v.  Auchmoody,  7  Wend. 
200 ;  Merritt  v.  Read,  5  Denio,  352. 

(2)  See  by  Park,  J.,  in  Albridge  v.  Haines,  3  B.  &  Ad.  408 ;  by  Tindal,  C.  J.,  in  Taylor 
V.  Clemson,  2  Q.  B.  1082. 

(3)  Cases  of  apparent  want  of  jurisdiction : — Conviction  for  more  than  one  penalty  on 
the  same  day,  Crepps  v.  Durden,  Cowp.  640 : — Time  of  commitment  unreasonable,  Davis 
V.  Capper,  10  B.  &  C.  28  ;  Hill  v.  Bateman,  1  Str.  710 : — Committal  without  complaint, 
Morgan  v.  Hughes,  2  T.  R.  225 : — Excess  of  imprisonment,  Groome  v.  Forrester,  5  M.  &  S. 
314.  Cases  where  excess  of  jurisdiction  was  only  made  apparent  by  extrinsic  evidence : — 
Terry  v.  Huntington,  Hardr.  480 ;  Hill  v.  Bateman,  2  Str.  210 ;  Welsh  v.  Nash,  8  Bast, 
402  ;  Fuller  v.  Fetch,  Garth.  346  ;  Lowther  v.  Radnor  (Lord),  8  East,  113  ;  Strickland  v. 
Ward,  7  T.  R.  634,  n. ;  Gray  v.  Cookson,  16  East,  23.  Informal  convictions : — Rogers 
V.  Jones,  3  B.  &  C.  409  ;  Daniell  v.  Phillips,  1  C,  M.  &  R.  663  ;  Wickes  v.  Clutterbuck,  3 
Bing.  483  ;  Massey  v.  Johnson,  12  East,  67 ;  Bridget  v.  Coyney,  1  M.  &  R.  211 ;  Gimbert 
V.  Coyney,  M'Cl.  &  T.  469  ;  Chaney  v.  Payne,  1  Q.  B.  713. 

(4)  If  there  be  evidence  going  to  establish  the  facts  necessary  to  confer  jurisdiction,  the 
decision  of  the  j  ustice  thereon  will  be  binding,  vrill  be  prima  facie  valid.  Miller  v.  Brinker- 
hoflf,  4  Denio,  118 ;  4  Hill  R.  598 ;  1  Denio,  537.  So  in  respect  to  the  judgment  of  an  equity 
court  of  a  sister  state,  if  the  parties  appeared  and  litigated  the  questions  presented  in  the 
pleadings,  which  were  the  ordinary  subjects  of  equity  jurisdiction,  it  will  be  presumed 
that  the  court  had  j  urisdiction  of  the  cause ;  so  that  a  duly  authenticated  copy  of  tha 
record  will  be  conclusive  evidence  of  the  facts  therein  established.  Dobson  v.  Pearce,  3 
Kernan  R.  156  ;  12  How.  U.  S.  371  ;  1  Seld.  434 ;  24  Ala.  260 ;  5  Rich.  361. 

(5)  3  Geo.  Ill,  c.  28,  repealed  by  3  &  3  Vict.  c.  47,  §  24. 

(6)  Brittain  v.  Kinnaird,  1  B,  &  B.  432 ;  said  by  Coleridge,  J.,  in  Mould  v.  Williams,  S 
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had  made  an  order  under  the  Highway  Act(l)  for  the  removal  of  certain 
timber,  which  was  recited  in  the  order  to  be  laid  upon  a  highway,  the  plain- 
tiff was  not  allowed  in  an  action  of  trespass  against  the  justice  to  contradict 
the  order,  by  showing  that  the  locus  in  quo  was  not  a  highway.  (2) 
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Of  the  Admissibility  and  Effect,  in  evidence,  of  Judgments  of  Inferior 

Courts. 

Judgment  whether  conclusive.  The  general  principle,  as  to  the  conclusive 
effect  of  what  has  been  regularly  decided  by  a  competent  tribunal,  with 
regard  to  the  same  subject  matter  or  cause  of  dispute,  and  between  the 
same  parties,  or  those  succeeding  to  their  rights  and  standing  in  the  same 
relation  and  character,  seems  to  apply  to  all  the  constituted  tribunals  of  the 
kingdom,  whether  superior  or  inferior,  whether  of  record  or  not  of 
*135     record.  (3)     But  it  appears  to  be  *questionable,  whether  a  judgment 

Q.  B.  473,  to  have  been  oftener  recognized  than  almost  any  modem  case.     See  also  Basten 
V.  Carew,  3  B.  &  C.  649 ;  Fawcett  v.  Fowlis,  7  Id.  394. 

(1)  5  &  6  Wm.  IV,  c.  50,  §  78. 

(2)  Mould  V.  Williams,  5  Q.  B.  469.    See  R.  v.  Hickling,  7  Id.  880,  infra. 

(3)  NoTB  393. — There  is  frequently  a  difficulty  in  ascertaining  whetjier  a  particular  court, 
is  or  is  not  "  inferior"  in  the  meaning  of  that  term  as  used  in  the  hooks.  In  England, 
probably  all  courts  except  the  King's  at  Westminster,  the  King's  Bench,  Court  of  Bank- 
ruptcy, Exchequer,  and  Chancery,  are  treated  as  inferior  courts;  being  as  such  controlled 
by  the  writ  of  prohibition.  3  Bl.  Comm.  113.  And  see  Viu.  Abr.,  Com.  Dig.  and  Bau. 
Abr.  tit.  "  Prohibition,"  j)aM»iTO. 

"All  courts  from  which  an  appeal  lies  are  inferior  courts  in  relation  to  the  appellate 
court  before  which  their  judgments,  may  be  carried  ;  but  they  are  not  therefore  inferior 
courts  in  the  technical  sense  of  those  words.  They  [the  words  '  inferior  courts']  apply 
to  courts  of  special  and  limited  jurisdiction,  which  are  erected  on  such  principles,  that 
their  j  udgmeuts,  taken  alone,  are  entirely  disregarded,  and  the  proceedings  must  show  theii: 
jurisdiction.  The  courts  of  the  United  States  are  all  of  limited  jurisdiction,  and  theirpro- 
ceedings  are  erroneous  if  jurisdiction  be  not  shown  upon  them.  Judgments  rendered  in 
such  cases  may  certainly  be  reversed ;  but  this  court  is  not  prepared  to  say  that  they  are 
absolute  nullities  which  may  be  totally  disregarded."  Per  Marshall,  C.  J.,  in  Kempe's 
Lessee  v.  Kennedy,  3  Crauch,  185.  And  see  the  opinion  of  the  same  learned  judge  in  the 
case  of  Tobias  Watkins,  3  Pet.  303  to  309,  in  the  course  of  which  he  cites  and  illustrates 
the  above  quotation  ;  also  see  Wood  v.  Mann,  1  Sumn.  Rep.  578, 580, 581.  This  view  was 
directly  confirmed  by  Skillern's  Ex'rs  v.  May's  Ex'rs  (6  Crandi,  367),  and  collaterally  by 
M'Cormack  v.  Sullivant  (10  Wheat.  193, 199),  both  arising  on  cases  where  jurisdiction  was 
not  stated  upon  the  record.  Held  error,  but  that  the  records  were  available  till  reversal 
But  see  Hoyt  v.  Molony,  3  N.  H.  Rep.  324. 

The  General  Sessions  of  the  peace  in  the  several  counties  of  New  York,  are  inferior 
courts.  The  People  v.  The  Justices  of  Chenango,  1  Johns.  Cas.  179  ;  S.  C,  3  Cain.  Cas, 
Err.  319.  And  see  Ex  parte  Gay  v.  Monroe  Guneral  Sessions,  12  Wend.  373.'  So  a  judge 
of  the  Supreme  Court,  acting  as  a  commissioner  to  discharge  insolvents.  Per  Spencer,  J., 
in  Frary  v.  Dakin,  7  Johns.  Hep.  79,  80.  The  Surrogate's  Court  of  New  York  also  (Da'kin 
V.  Hudson,  6  Cowen's  Rep.  321  ;  and  see  ante,  note  389),  and  the  Orphan's  Court  of  Penn- 
sylvania (Whart.  Dig.  ed.  1829,  p.  160,  pi.  305) ;  and  of  Maryland  (Brodess  v.  Thompson,  2 
Har.  k  Gill,  130).  Courts  martial  are  inferior  courts.  Mills  v.  Martin,  19  Johns.  Rep.  V. 
The  quarter  sessions  in  England  is  a  court  of  oyer  and  terminer,  and  therefore  not  a  coiirt 
of  inferior  jurisdiction.  Hence  the  minutes  are  not  evidence  of  their  proceedings,  but  only 
the  records,    Rex  v.  Smith,  8  Barn.  &  Cress.  841. 

Where  a  court  of  general  jurisdiction  has  special-  authority  conferred  upon  it  by  statute 
it  is,  quoad'  hoc,  an  inferior  or  limited  court.  Shivers  v.  Wilson,  5  Harr.  &  Johns.  180; 
Thatcher  v.  Powell,  6  Wheat.  119.  See  also  South  Car.  Law  Journ.  195  •  Denning  v  Cor' 
win,  11  Wend.  647,  653 ;  Smith  v.  Fowle,  12  Id.  9,  11.  But  there  is  a  distinction  between 
a  special  delegation  of  power  over  particular  matters,  and  multiplying  the  offences  which  a 
court  of  general  jurisdiction  is  authorized  to  try ;  e.  g.,  where  a  court  of  general  jurisdic- 
tion has  authority  to  try  for  treason,  and  the  statute  extends  the  crime  to  other  acts  not 
before  deemed  treagonable,  its  judgment  in  regard  to  such  newly  acquired  powers  will  not 
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be  treated  like  that  of  an  inferior  court.    Kemp's  Lessee  v.  Kennedy,  I  Pet.  C.  C.  Rep.  30, 

87,  38. 
*106    *  What  are  inferior  courts?    The  subject  requires  to  be  fiirtTier  considered. 

There  seems  to  be  no  distinction  in  this  particular  between  inferior  courts,  and  those 
of  general  jurisdiction.  A  judgment  rendered  by  a  court  of  the  former  cliass,  acting  within 
the  scope  of  its  rightful  authority,  and  with  due  observance  of  all  prescribed  modes  of 
proceeding,  is  equally  conclusive,  not  only  against  further  litigation  of  the  same  matters, 
but  in  all  respects,  as  the  judgment  of  any  other  court.  This  was  noticed  araf«,  note  363,. 
and  several  instances  were  there  given;  in  which  the  rule  as  to  resjud&ata,  had  been 
applied  to  the  proceedings  of  inferior  courts.  For  other  like  cases  as  to  courts  of  probate, 
see  ante,  note  389,  et  seq.  To  the  general  doctrine  above  stated,  see  also,  per  Washington, 
J.,  in  Blount  v.  Darrach.  4  Wash.  C.  C.  Rep.  659  ;  14  Ser.  &  Eawle,  184,  S.  P. ;  and  Ovel" 
seers  of  Milan  v:  Supervisors  of  Dutchess,  14  Wend.  71,  75,  76 ;  Yard  v.  Crammond,  5" 
Rawle,  18. 

(The  jurisdiction  of  any  court  may  be  inquired  into,  in  any  court  where  the  proceedings' 
of  the  former  are  brought  by  a  paTty  claiming  the  benefit  of  them.  The  Chemung  Canal 
Bank  v.  Judson,  4  Selden  R.  254.  But  an  offer  to  show  want  of  jurisdiction,  must  be  clear 
and  broad  enough  to  establish  the  fact.    Id.  55.    43  Barb.  44.) 

The  proceedings  of  inferior  jurisdictions  cannot  be  assailed  collaterally  for  mere  error 
or  irregularity,  however  imposing,  unless  it  amount  to  a  want  of  jurisdiction.  This  doc- 
trine has  been  extended  to  the  appointment  of  a  general  guardian  by  the  Orphan's  Court 
in  Maryland.  This  case  was  one  of  appointment,  while  the  natural  guardian:  was  alive 
and  willing,  and  every  way  competent.  Fridge  v.  The  State,  3  Gill  &  Jbbn.  103,  113.  Of 
all  this,  the  Orphan's  Court  was  to  judge,  and  therefore  the  decision  cannot  be  questioned 
incidentally.  Id.  See  Kraft  v.  Wickey,  4  QUI  &  John.  333.  It  was  applied  also  to  an 
insolvent  discharge,  granted  under  the  statute  by  two  justices  of  the  peace,  and  to  all  the 
proceedings  connected  with  it,  after  jurisdiction  had  once  been  acquired  by  petition  (Joi' 
dan  V.  James,  3  Hawks,  110);  to  an  adjudication  of  the  board  of  health ;  e.  g.,  that  a 
certain  building  is  a  nuisance  (Van  Wormer  v.  The  Mayor,  &c.,  of  Albany  15  Wend. 
263) ;  to  a  justice's  judgment  in  North  Carolina,  though  conceded  that  he  could  not  hold  a. 
court  of  record.  Hamilton  v.  Wright,  4  Hawks,  383 ;  Bain  v.  Hunt,  3  Hawks,  573.  So 
also  in  Ohio.  Berry  v.  Greenfield;  1  Wright's  Rep.  348.  A  judgment  though  quite 
irregular,  and  in  proceeding  to  which,  forms  unknown  to  the  law  appeared  to  have  inter- 
vened, was  yet  enforced  by  aci.  fa.  The  court  said,  however  summary  and  irregular  the 
proceedings  might  have  been,  the  court  having  jurisdiction  of  the  parties  andjsubject 
matter,  the  judgment  could  not  be  treated  as  a  nullity.  Weyer  v.  Zane,  3  Hamm.  305, 
306.  And  under  the  civil  law,  in  an  action  of  nullity  to  set  aside  and  have  declared  void 
the  proceedings  of  the  concurso  (inlfclvent  proceedings),  the  defendant  put  in  a  peremptory 
exception  that  the  plaintiff  was  put  upon  the  bilan  in  the  insolvent  proceedings,  and  that 
he  opposed  the  homologation  of  the  tableau  of  distribution  ;  and  although  several  very 
imposing  errors  and  irregularities  were  averred  and  offered  to  be  shown,  the  exception 
was  holden  conclusive.  The  court  said  that  after  a  creditor  has  appeared  in  eoneurso,  he 
cannot  afterwards  allege  errors  such  as  these.  It  is  similar  to  a  party  objecting  to  the 
mode  in  which  a  suit  has  been  commenced,  and  he  brought  into  court  after  hS  has  pleaded 
to  the  merits.  Croft  v.  Kirkland's  Syndic,  3  Mill.  Lou.  Rep.  155,  156.  The  Same  doctrine 
was  afterwards  held  in  the  same  matter  on  the  ■  same  questions  coming  up  in  a  different 
shape;  but  stiM collaterally.  Kirkland  v.  His  Creditors,  2  Mill.  Lou.  Rep.  205;  Mayfield 
V,  Comeau,  7  Mart.  Lou.  Rep.  (N.  S.)  180,  183,  183,  S.  P.  And  see  Lafon's  Ex'rs  v.  Desses- 
sart,  1  Mart.  Lou.  Rep.  (N.  S.)  71 ;  Saul  v.  His  Creditors,  7  Mart.  Lou.  Rep.  (N.  S.)  433 ; 
and  White  v.  Lobre,  Id.  560.  In  ejectment  against  a  schoolmaster,  who  has  been  removed 
by  sentence  of  the  trustees  of  the  school  for  misbehavior,  it  is  not  necessary  for  the  les- 
sors of  the  plaintiff  to  prove  the  grounds  of  the  sentence  ;  nor  can  the  defendant  disprove 
them.  Doe  ex  dem.  Davy  v.  Haddon,  3  Doug.  310-  A  trial  and  acquittal  by  the  general 
sessions  on  a  charge  of  bastardy,  was  held  a  bar  to  a  second  suit  for  the  same  cause. 
Burnett  v.  Commonwealth,  4  Monroe,  106, 107.  The  omission  of  commissioners  for  assign- 
ing dower,  to  take  the  proper  oath,  does  not  render  the  proceeding  void.  Hawkins  v. 
Craig,  6  Monroe,  254,  358,  359. 

The  same  principles  have  been  applied  to  various  certificates  partaking  of  the  nature  of 
judicial  proceedings.     See  posi,  note. 

It  has  lately  been  held  at  Nisi  Prius,  in  England,  before  Abbott,  C.  J.,  that  the  judg 
ment  of  the  County  Court,  dismissing  the  plaintiff's  claim,  though  on  the  merits,  was  not 
a  bar,  but  mere  evidence ;  and  it  was  left  to  the  jury  as  such,  who  found  against  it, 
*107  and  in  favor  of  the  plaintiff.  *Barnes  v.  Winkler,  3  Carr.  &  Payne,  345.  And  see 
Galbraith's  Ijessee  v.  M'Gaw,  Addis.  Rep.  305.  Quere.  Nearly  all  the  American 
eases  hold  such  judgments  conclusive.  It  is  but  fair  to  reiliark,  however,  that  the  learned 
chief  j  ustice  is  sustained  by  several  modern  dicta,  not  to  say  authorities,  in  his  own  court. 
Among  the  most  imposing  of  these,  is  Herbert  v.  Cook,  3  Doug.  101.  The  same  case  is 
briefly  reported  in  Willis,  36,  37,  note,  and  is  one  of  the  two  authorities*fcited  by  our 
author.  That  was  an  action  of  debt  in  the  King's  Bench,  on  a  j  udarment  in  the  Hundred 
Court  of  St.  Briavell's  in  Gloucestershire.    The  declaration  in  the  King's  Bench  averred, 
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that  the  cause  of  action  arose  within  the  jurisdiction  of  the  Hundred  Court.  Plea,  that  it; 
did  not  arise  within  the  territorial  jurisdiction  of  the  Hundred  Court.  Demurrer.  On  ' 
Baldwin,  for  the  plaintiff,  citing  Gwlnne  v.  Poole  (3  Lut.  1568),  and  Lucking  v.  Denning 
(1  Salk.  301),  Lord  Mansfield  at  once  agreed  that  these  cases  were  in  point ;  and  was  for 
the  plaintiff.  Ashurst,  J.,  said  if  there  had  heen  an  objection  of  locality,  it  should  have 
been  pleaded  below ;  judgment  for  the  plaintiff.  And  for  this  the  court  had  not  only  the 
express  authority  of  Gwinne  v.  Poole,  and  the  opinion  of  Powell,  B.,  there,  that  the  want 
of  locality  must  have  been  pleaded  ;  but  a  like  solemn  opinion  in  Truscot  v.  Carpenter  (1 
Ld.  Uaym.  229).  Yet  a  few  days  afterwards,  in  the  same  term,  the  court  expressed  them- 
selves dissatisfied  with  the  first  judgment,  and  directed  a  re-argument ;  whereupon  Lord 
Mansfield  said,  that  upon  looking  into  the  record  there  is  no  question  at  all.  The  plaintiff 
takes  it  upon  him  here  to  state,  that  the  cause  of  action  arose  within  the  inferior  jurisdic- 
tion. If  denied,  the  fact  must  have  been  proved  here.  The  defendant  has  pleaded  that 
the  cause  of  action  did  not  arise  within  the  jurisdiction ;  and  to  that  plea  the  plaintiff 
has  demurred,  and 'thus  admitted  that  it  was  not  within  the  jurisdiction.  "Besides,  the 
judgment  is  not  the  judgment  of  a  court  of  record ;  and  being,  therefore,  orHAj  emdence, 
like  a  foreign  judgment,  the  whole  is  open."  The  accuracy  of  this  remark,  as  to  foreign 
judgments,  we  have  considered,  in  note  305,  et  seq.  The  decision  itself  is  directly  in  the 
teeth  of  several  high  authorities,  cited  on  the  argument,  withoutone  word  showing  their 
inapplicability,  or  invalidating  their  force ;  and  that,  too,  after  they  had  been  expressly 
recognized  by  the  judgment  first  given  in  the  principal  case. 

Sir  W.  Evans,  in  reference  to  this  case,  and  particularly,  to  the  observation  of  Lord 
Mansfield,  that  the  argument  how  far  the  party  was  precluded  after  judgment  from  alleg- 
ing that  the  cause  arose  out  of  the  jurisdiction,  was  not  applicable,  inasmuch  as  the 
demurrer  admitted  the  fact,  remarks :  "  But  with  deference,  I  should  conceive  that  if 
the  defendant  was  precluded  from  alleging  that  the  cause  of  action  did  not  arise  within 
the  jurisdiction,  his  actually  making  such  an  allegation  could  not  reasonably  be  supported ; 
and  therefore  the  fictitious  admission  of  the  truth  of  the  plea,  which  arises  from  denying 
its  suflBciency,  did  not  warrant  getting  rid,  by  a  side  wind,  of  the  principal  question, 
whether  a  new,  perfect,  and  indefeasible  cause  of  action,  independent  of  all  question 
respecting  the  rectitude  of  the  original  judgment,  did  not  arise  by  virtue  of  the  judgment 
itself."  As  to  the  concluding  remark  of  Lord  Mansfield  respecting  inferior  courts,  Mr. 
Evans  says :  "I  conceive  that  there  is  no  other  instance  in  which  it  has  been  j udicially 
decided  that  the  judgment  of  a  court  not  of  record,  or  of  a  foreign  court,  was  not  conclusive 
with  reg)ect  to  the  point  decided,  so  far  as  the  suit  contained  proper  parties  and  inci- 
dents tonave  given  it  a  conclusive  effect,  if  that  court  had  been  of  record ;  and  many  cases 
whicji  have  been  decided  respecting  prize  causes,  are  ,^rectly  in  support  of  the  opposite 
proposition."  2  Ev.  Poth.  349.  See  also  for  a  full  examination  of  this  subject,  as  to 
domestic  inferior  courts,  the  case  of  Maingay  v.  Gahan,  1  Irish  T.  R.  1  to  80.  This  case 
is  also  briefly  stated  in  2  Bv.  Poth.  353.  The  learned  editor  of  8  &  4  Dougl.,  speaking  of 
Herbert  v.  Cook,  says  (3  Doug.  108,  note) :  "  The  doctrine  of  Lord  Mansfield,  that  the 
judgment  of  an  inferior  court  not  of  record,  and  of  a  foreign  court,  is  not  conclusive,  has 
been  frequently  recognized."  The  only  two  cases  he  mentions  which  relate  to  the  former 
courts,  are  thft  above  case  of  Barnes  v.  Winkler,  and  a  previous  Nisi  Prius  case  (Huxham 
V.  Smith,  2  Gamp.  19),  before  Lord  EUenborough.  In  the  latter  the  party  was  allowed  to 
attempt  an  impeachment,  collaterally,  of  a  cause  tried  by  the  recorder  of  London  in  the 
Lord  Mayor's  court.  The  editor,  however,  further  remarks  :  "  It  is  veryjdifficult  to  dis- 
cover the  grounds  upon  which  the  cases  proceed.  While  a  sentence  of  expulsion  or 
deprivation  of  a  member  of  a  college,  and  a  conviction  by  n,  justice  of  the  peace,  are 
regarded  as  conclusive,  the  judgment  of  an  inferior  court  of  competent  jurisdiction  may 
be  examined,  and  all  the  grounds  upon  which  it  has  proceeded  once  more  inquired  into. 
It  does  not  appear  that  this  doctrine  has  an  earlier  origin  than  the  time  of  Lord 
*108  Mansfield ;  and  although  it  has  been  frequently  *incidentally  recognized,  it  has 
never  been  solemnly  adjudged  to  be  law."  See  note  305  for  several  cases  going  to 
show  that  adjudications  of  inferior  courts  are  conclusive. 

We  shall  see  hereafter,  infra,  additional  ground  for  distrusting  the  notion  that  the 
question  of  conclusiveness  is  at  all  referable  to  the  dignity  of  the  court,  as  being  of  record 
or  not  of  record,  of  concurrent  or  exclusive  jurisdiction.  As  bearing  on  this  question,  see 
omU,  in  the  text,  and  the  cases  there  cited ;  also,  The  Overseers,  &Q,,  of  Milan  v.  Supervi- 
sors of  Dutchess,  14  Wend.  71,  76.     See  likewise,  the  cases  cited  in  subsequent  notes. 

The  general  doctrine  of  res  judicata,  in  addition  to  the  cases  before  cited  in  these  notes, 
commencing  ante,  note  362,  will  be  found  laid  down  and  illustrated  in  several  other  cases 
in  the  higher  courts.     See  Hall  v.  Dana,  2  Aik.  383  to  385,  per  Skinner,  Chancellor. 

Where  courts  of  law  and  equity  have  concurrent  power,  the  court  first  applied  to  grants 
the  relief,  which  concludes  against  the  second  suit.  Hall  v.  Dana,  2  Aik.  381 ;  Thompson 
V.  Hill,  3  Yerg.  167, 170 ;  Smith  v.  M'lver,  9  Wheat.  533,  536,  537 ;  Winchester  v.  Evans. 
Cooke's  Rep.  430,  421 ;  Thurman  v.  Durham,  3  Yerg.  99,  105,  106  ;  Kearney  v.  Smith,  3* 
Yerg.  127,  181,  132,  and  the  cases  there  cited  ;  Southgate  v.  Montgomery,  1  Paige  41  • 
Buell  v.- Cross,  4  Ham.  327,  330;  1  Ham.  425,  435 ;  Reynolds  v.  Reynolds'  Adm'rs,  3  Ham! 
268 ;  Price  v.  Boyd,  1  Dana,  434,, 435 ;  James'  Adm'r  v.  Neal's  Adm'r,  8  Monroe,  369,  87o! 
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"  A  party  will  not  be  aided  by  a  court  of  chancery,  after  a  trial  at  law,  unless  lie  can 
impeach  the  justice  of  the  verdict,  on  grounds  of  which  he  could  not  have  availed  himself 
at  law,  or  unless  he  was  prevented  from  doing  so  by  fraud  or  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  negligence  or  fault  on  his  part."    M'Micken  v.  Mallandon, 

2  Mill.  Lou.  Rep.  181 ;  Monroe  v.  M'Micken,  8  Mart.  Lou.  Rep.  (N.  S.)  513  ;  per  Green,  J., 
in  Kearney  v.  Smith,  3  Yerg.  181,  132  ;  Lafon's  Ex'rs  v.  Pessessart,  1  Mart.  L(3u.  Rep.  (N. 
S.)  71 ;  Greenup  v.  Brown,  1  Breese,  198 ;  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  7 
Crauch,  832,  336 ;  Peytavin  v.  Winter,  8  Lou.  Rep.  by  Curry,  271,  273  ;  Garlick  v.  Reece, 
8  Lou.  Rep.  by  Curry,  101,  103,  104.;  Stark's  Adm're  v.  Thomson's  Ex'rs,  3  Monroe,  296, 
299,  302,  303  ;  Price  v.  Boyd,  1  Dana,  434  ;  Winthrop  v.  Survivors  of  Lane,  3  Dessauss. 
810,  324 ;  Pogue  v.  Shotwell,  2  Dana,  284 ;  Cameron  v.  Bell,  2  Dana,  338  ;  Duncan  v.  Lyon, 

3  John.  Ch.  Rep.  851,  356  ;  Holmes  v.  Remsen,  7  John.  Ch.  Rep.  286  ;  M'Vicar  v,  Wolcott, 

4  John.  Ch.  Rep.  320;  Beaugenon  v.  Tarcotte,  1  Breese,  126;  Penny  v.  Martin,  4  John. 
Ch.  Rep.  566  ;  Smith  v.  Lowry,  1  John.  Ch.  Rep.  320,  323 ;  Harris  v.  Nettleship,  2  Mylne 
&  Keene,  423 ;  Brown  v.  Swann,  10  Pet.  498,  504,  505  ;  Stone  v.  Moody,  6  Yerg.  31 ;  Brown 
v.  Wyncoop,  2  Blackf.  230 ;  Norton  v.  Woods,  5  Paige,  249.  The  fact  that  a  witness  at  a 
trial,  accidentally  omitted  to  state  a  material  fact  unknown  to  the  party  at  the  time,  is 
not  a  ground  for  opening  the  cause  in  equity  (Stone  v.  Moody,  6  Yerg.  31) ;  nor  is  error  or 
irregularity  a  ground  of  relief  (Buell  v.  Cross,  4  Ham.  327,  830 ;  Reynolds  v.  Mitchell,  1 
Breese,  135  ;  Pogue  v.  Shotwell,  2  Dana,  284) ;  no/ will  the  party  be  relieved  on  the  ground 
that  he  mistook  the  law,  and  thereby  lost  his  defense ;  as  by  not  regularly  or  seasonably 
pleading  the  matter  puis  darrien  continuance.  King  v.  Bridge,  before  Duer,  late  Circ. 
Judge,  8d  Circ.  N.  Y.  (in  equity),  MS.  The  party  must  be  ignorant  of  the  fact ;  or  it  must 
appear  that  it  could  not  be  received  as  a  defense.  Simpson  v.  Hart,  1  John.  Ch.  Rep.  98. 
(On  a  motion  to  cancel  a  judgment  entered  on  confession  as  having  been  paid,  the  court 
may  now  order  a  reference  to  ascertain  the  facts  ;  and  the  order  entered  on  full  proof  is 
conclusive  between  the  parties  ;  Dwight  v.  St.  John,  25  N.  Y.  203.  So  judgment  in  an 
action  brought  to  cancel  a  mortgage,  as  paid,  concludes  the  parties  as  to  the  main  fact, 
but  not  as  to  amount  due ;  Campbell  v.  Consalus ;  Id.  618)..  Foster  v.  Wood,  6  John.  Ch. 
Rep.  87.  Prevention  from  attending  the  trial  by  public  business,  perjury  on  the  other 
side,  and  consequently  enlarged  damages,  are  no  ground  for  relief,  though  the  former 
court  refused  to  grant  a  new  trial.  Smith  v.  Lowry,  1  John.  Ch.  Rep.  320.  And  see 
Woodworth  v.  Van  Buskirk,  1  John.  Ch.  Rep.  432.  So  if  the  party  have  not  used  due 
diligence  at  law  in  making  his  defense ;  in  going  to  chancery  to  assist  him  by  discovery, 
he  cannot  be  relieved  from  a  verdict  against  him.  Parker  v.  Elkins,  1  John.  Ch.  Rep. 
465  ;  Dodge  v.  Strong,  2  John.  Ch.  Rep.  228.  It  is,  con^uently,  no  ground  for  relief  that 
the  defense  at  law  could  not  be  made  out,  without  the  oath  of  the  adverse  party.  ■  Bates 
V.  Bagley,  1  Breese,  60.  These  rules  extend  to  a  scire  faciaa.  Thompson  v.  Hammond,  1 
Edw.  Ch.  Rep.  497,  502,  503.  It  was  held  in  one  case,  that  after  mutual  accounts  had 
been  tried  in  the  Common  Pleas,  chancery  might  still  hear  and  decide  on  the  same  matter, 
or  any  part  of  it,  and  correct  the  judgment,  on  the  ground,  that  the  latter  court  had  jiiris- 
diction  of  the  matter  originally.     Stothart  v.  Burnet,  Cooke,  417,  418.     Quere. 

A  judgment  in  ejectment  is  of  the  same  binding  force  and  efficacy  as  any  other  judg- 
ment ;  and  is  a  bar  except  in  a  second  action  of  ejectment.  Therefore,  wher^an  action  pf 
ejectment  was  brought  in  the  Supreme  Court,  to  try  the  validity  of  a  deed ;  and  the  ques- 
tion of  fraud  was  ultimately  passed  upon  by  the  Court  of  Errors,  who  rendered  a 
*109  judgment  against  the  plaintiff,  *chancery  refused  to  sustain  a  bill  for  the  same 
relief  to  impeach  the  deed  as  fraudulent  upon  the,grounds  involved  in  the  former 
trial.    Van  Wyck  v.  Seward,  1  Edw.  Ch.  Rep.  327. 

The  rule  that  a  judgment  is  unimpeachable  for  error,  irregularity,  &c.,  while  it  stands 
neither  reversed  nor  set  aside,  is  of  course  applied  withoequal  uniformity  to  the  higher 
courts.  Ante,  notes  261,  262.  It  can  in  no  case  be  questioned  by  action,  or  in  any  other 
collateral  proceeding.  Andrus  v.  Harman,  2  Mill.  Lou."  Rep.  587;  Keen  v.  M'Donough, 
8  Lou.  Rep.,  by  Curry,  185  ;  Cox  v.  White,  2  Mill.  Lou.  Rep.  422 ;  Walbridge  v.  Hall,  3 
Verm.  Rep.  114.  On  this  principle,  the  Supreme  Court  of  North  Carolina  refused  to 
inquire  into  the  regularity  of  a  proceeding  by  ad.  fa.  to  execution  in  the  Circuit  Court 
of  the  United  States,  the  execution  being  relied  on  in  protection  of  the  officer  levying. 
Pigot  V.  Davis,  3  Hawks,  25,  27,  28.  And  in  New  York,  a  former  verdict  for  the  defend- 
ant, although  clearly  rendered  on  erroneous  grounds,  was  held  to  bar  a  second  action  for 
the  same  cause.  Morgan  v.  Plumb,  9  Wend.  287.  This  case  is  particularly  stated,  infra. 
So  in  trover,  the  defendant  justifying  under  an  attachment,  judgment,  and  execution, 
though  the  attachment  was  irregular,  two  stated  terms  intervening  between  its  test  and 
return,  yet  the  court  refused  to  notice  this,  as  it  was  but  an  irregularity,  and  held  the 
-whole  to  be  valid.  Olmsted  v.  Hoyt,  4  Day,  486,  441,  442.  And  see  as  to  an  attachment 
issued  from  the  Circuit  Court  of  the  United  States,  Barney  v.  Patterson's  Lessee,  6  Harr. 
&  John.  183,  S.  P.  Nor  will  a  habeas  corpus  to  discharge  from  final  process  lie  for  error 
or  irregularity  in  the  previous  proceedings     Kellogg,  ex  parte,  6  Verm.  Rep.  509. 

We  noticed,  ante,  note  267,  that  in  general,  it  is  only  where  the  question  between  the 
parties  has  been  decided  upon  the  merits  that  the  judgment  thereon  can  be  used  as  a  bar. 
The  principle  is  equally  pertinent  in  respect  to  inferior  jurisdictions.    But  when  we 
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come  to  make  this  stppllcation  of  the  general  proposition  with  which  we  comm'enced' 
that  note,  it  obviously  needs  to  be  so  far  qualified  in  terins  as  to  embrace  not  only 
decisions  upon  confession  or  verdict,  but  also  numerous  adju'dications  made  where  there 
has  been  neither  confession  nor  verdict.  For  there  is  not  always  a  jury  in  these  lower 
tribunals  to  try  even  issues  of  fadt.  The  court  itself  is  often  substituted  and-  pronounces' 
a  decision  which  may  be  saSd  to  partake  both  of  the  nature  of  a  verdict  and  judgment. 
Nor  is  this  feature  uhkiiown  to  the  higher  courts :  the  Coiirt  of  Chancery  often  does  the 
same  thing';,  and  in  the  common  laW  Courts  .of  record^  without  exception,  we  have 
familiar  instances,  in  the  decisions  made  by  them  upon  motions  arid  applications  to  their 
summary  jurisdiction,  and  in  the  familiar  doctrine  of  trial  by  record. 

The  liberality  which  prevails  with  rfegard  to  the  decisions  of  inferior  courts,  in  disre-- 
girding  mere  informality,  inquiring  dirfectly  into  the  nature  of  the  former  adjudication, 
and  giving  it  effect  accordingly,  will  be  seen  by  consulting  several  NeW  York  cases 
relating  to  justices' courts,  cited  flsmie,  note  367.  We  thfire  saw,  that  a  mere  verdict  on 
which  the  jnsticfe  has  neglected  or  refused  to  render  judgment,  isa  bar.  Thlis  was  held- 
in  Felter  v.  MuUiner  (3  Johns.  Bepi  181),  and  the  reason  given  is,  that  the  court  haS  no' 
power  either  to  arrest  judgment  or  g*ant  a  new  trial.  R  would  be  otherwise,  however] 
if  the  -finding  of  the  jury  was  such  that  no  judgment  could  be  rendered  upon  it-;  a^ 
where  the  jury  found  a  sum  belovv  tljf  jurisdiction  of  the  court'.  Offutt's  Adm'rs  v. 
Gfiutt,  3  Harr.  &  Gill,  178,  181.  Where  the  former'  verdict  was  informal,  as  "for  costs" 
oiily,  it  was  held  a  bar.  Young  y.  OVeracker  3  Johns.  Rep.  191.  So,  where  the  former 
judgment  was  wrongly  framed,  being  in  terms  a  nonsuit,  at  a  stage  of  the  CauSe  when 
the  j'ustice  had  ceasedto  hold  the  po'w'er  of  nonsuit  (as  wtere  he'  had  taken  his  four 
days  for  consideration),  yet,  held  final  by  construction-  and  legal  operation  Hess  v. 
Beekman,  11  Johns.  Rep.  457.  See  also,  BHntnall  v.  Poster,  and-  Elwell  v.  McQueen, 
Stated  avie;  note  367.  (A  court  of  general  jurisdiction  has  po-tver  to  amend  its  record,  by 
aiterlttg'a  judgmeilt  of  nonsuit  instead  of  a  judgment  forthe  defendant  under  a  plea  of 
non  est  factum  with  notice,  the  effect  of  which  would  bar  the  plaintiff  from  bringing' 
another  action  on  the  same  deed.  Plaintiff  had  only  failed  in  sho-wirig  an  eviction. 
Lee  V.  Curtiss,  17  John.  86.  See  also  Lansing  v.  Lansing,  18  id.  508.  The  rule  is  different 
in  courts  not  of  record^  11  John.  457.  In  a  late  case  in  the  court  of  Common  Pleas,  a 
trial  was  had  before  one  of  the  judges  who  took  time  for  deliberation,  and  afterwards 
found  the  allegfed  agreement  riot  proved,  and  dismissed  the 'complaint  with  costs. 
Plaintiffs  then  applied  on  motion  and  an  order  was  entered  "  That  the  said  decision  be 
amended  so  as  in  terms  to  grant-  a  nonsuit  against  the  plaintiffs,"  discontinuing  the 
actiori  on  payment  of  costs.  In  s#iew  action  on  the  same  agreement,  the  court  refused  ■ 
to  examine  collaterally  the  propriety  or  legality  of  the  amendirient,  and  gave  effect  to 
the  record  as  amended.  Audubon  v.  Excelsior  Ins.  Co.  37  N.  Y.  316 ;  so  of  a  -foreign' 
record,  the  court  will  presume  that  the  amendment  was  propeTly  made.  Gunn  v.  Howell, 
35  Ala.  144.) 

These  cases,  connected  -with  others  mentioned  in  the  note  referred  to,  contain  very  fuU 
illustrations  of  the  character  which  a  former  proceeding  must  assume  in  order  to  constitute 
a  bar ;  and  -vje  shall  content  ourselves  here  with  little  more  than  adding  some  few  supple- 
mental cases,  -without  distinguishing  particularly  -v*-hether  the  courts  to  which  they  were 
applied  were  inferior  or  superior. 

A  nonsuit  we  saw  was  no  bar.  Ante,  note  367.  To  the  cases  there'  cited  we'  may  add 
Youle  V.  Brotherson,  10  Jolib.  Rep.  363,  364 ;  Perillat  v.  Puech,  2  Mill.  Lou.  Rep.  438 ; 
Snowhill  v.  Hillyer,  4  Halst.  88  ;■  and  Bates  v.  Jenkins,  1  Breese,  25,  in  appehdix. 

So  of  a  judgment  on  demurrer  to  a  declaration,  where  the  reason  to  be  collected  from 

the  record  appeared  to  have  been  niatter  of  form  merely.    Brarnau  v.  Howk,  1  Blackf. 

893,  893.    Indeed,  this  seeiSis  to  be  put  unqualifiedly  in  a  previous  case  in  the  same 

'*110    book  (Stevens  v.  -*Dutibar,  1  Blackf  56) ;  viz :   that  such  a  judgment  would  never 

be  a  bar  under  any  circumstances.     See  Dana  v.  Hall,  1  Aik.  252 ;  and  Hall  v. 

Dana,  3  Aik.  381. 

'Where  the  plaintiff'  -withdrew  his  suit,  on  the  intimation  of  an  opinion  agaiinst  him  by 
the  justice,  held  no  bar.  Jones  v.  Walker,  5  Yerg.  427.  See  ante,  note  367.  A  retraxit, 
however,  is  a  bar.    Ante,  note  267.     Lambert  v.  fiandford,  3  Blackf  187. 

A  judgment  of  the  United  States  District  Court  in  this  form,  "Judgment  must  be  given 
forthe  defendant  and  the  plaintiff's  petition  dismissed,  held  final,  and  a  bar.  Keene  v. 
M'Donough,  8  Lou.  Rep.,  by  Curry,  185.     Sfee  this  case  stated  ante,  note  36"?. 

The  failure  of  a  trial  in  consequence  of  the  withdrawal  of  a  j  uror  by  consent)  is  no  bar.  ■ 
Sanderson  v.  Nestor,  Ryan  &  Mood.  N.  P.  Rep.  402.     So  as  to  discharging  a  jury  by  con- 
sent.   Everett  v.  'fouellB,  8  Barn.  &  Adol.  849.    See  The  People  v.  Judges  of  New  York' 
8  Cowen's  Rep.  137. 

Where  the  former  recovery  has  been  wholly  reversed  on  error,  it  is  no  bar.  Smock  v. 
Graham,  1  Blackf  314;  Wood' v.  Jackson  ex  dem.  Genet,  8  Wend,  10.  (See  White 
V.  Madison,  ante,  p.  31) ;  Close  v.  Stewart,  4  Id.  95.  A  judgment  collected,  and  afterwards 
reversed  for  defect  of  form  with  an  award  of  restitution,  is  no  bar  to  a  subsequent  action, 
even  though  the  party  elect  not  to  avail  himself  of  the  judgment  of  restitution.  Close 
V.  Stewart,  4  Wend.  95,  on  el-rOr  from  Supreme  Court,  for  whoste'  opinion,  see  S.  C,  1 
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Wend.  438.  If  a  judgment  of  reversal  state  that  it  is  not  a  bar  to  any  future  claim  of  the 
appellee  made  on  fuller  proof,  to  prevent  this  being  a  bar,  the  new  suit  must  be  shown  to 
differ  from  the  former.    Innis  v.  Roane,  4  Call,  379,  398. 

So,  if  the  demand  be  rejected  as  not  vet  due,  the  former  judgment  is  no  bar.  M'Laugh- 
lin  y.  HiU,  6  Verm.  Kep.  20  ;  Estill  v.  taul,  2  Yerg.  467,  ante,  note  267.  In  Estill  v.  Taul, 
the  j  ustice  was  receiyed  to  show  by  parol  fhat  he  gave  judgmentagainst  the  plaintiff  in  the 
former  action,  because  the  rent  now  claimed  by  him  was  not  then  due  ;  and  held,  that  this 
being  so,  the  court  trying  the  second  action  ought  to  disregard  the  former  judgnient  as 
not  rendered  on  the  issue  they  were  now  bound  to  try ;  and  that  they  should  so  instruct 
the  jury.  Otherwise,  however,  it  seems,  if  the  demand  was  actually  due,  though  erronor 
ously  rejected  on  the  supposition  that  it  was  not  due.  Such  we  deem  to  be  the  result  of 
Morgan  v.  Plumb  (9  Wendell,  287),  The  plaintiff  there,  in  1820,  sued  on  a  note  of  $350, 
payable  when  a  certain  mortgage  should  be  collected.  On  the  trial  of  that  suit  it  was 
diown  that  the  mortgage  luid  been  foreclosed  by  an  entry,  &c.  (in  Massachusetts),  but  no 
money  having  been  paid,  an  objection  was  taken  that  the  mortgage  had  not  been  collected 
within  the  terms  of  the  note ;  on  this  ground,  Spencer,  J.,  who  presided  at  the  tria], 
directed  a  verdict  for  the  defendant,  instead  of  nonsuiting  the  plaintiff.  Afterwards  a  new 
suit  was  instituted  on  the  assumption,  inter  alia,  that  the  note  was  not  due  when  the 
former  action  was  tried ;  this  was  tried  in  1830  (before  Cowen,  Circuit  Judge),  who  held, 
that  under  the  circumstances  the  former  suit  was  no  bar.  On  motion  for  a  new  trial,  the 
Supreme  Court,  per  Savage,  Ch.  J.,  expressed  a  different  opinion,  holding  that  the  not^ 
was  due  at  the  first  trial,  and  that  though  Spencer,  J.,  erred  on  this  point,  yet  that  the 
second  suit  was  barred.  The  cause,  however,  was  depided  on  other  grounds  and  a  new 
trial  denied.     Id.  293. 

The  same  principles  apply  to  criminal  cases.  Accordingly,  a  nolle  prosequi  is  no  bar  to 
another  indictment  (Commonwealth  v.  Wheeler,  2  Mass.  Eep.  273 ;  Lambert  v.  Sandford, 
2  Blackf.  137  ;  The  People  v.  Barrett,  1  Johns.  Rep.  69),  unless  it  be  after  the  jury  are 
impanneled.  State  v.  M'Kee,  1  Bail.  651,  653,  654,  and  the  cases  cited  by  O'Neal,  J, 
Regularly,  that  cannot  be  done  after  the  jury  are  impanneled,  it  is  said  ;  but  if  they  be 
discharged  under  pretense  of  a  jwUe  prosequi,  it  wiU  be  equivalent  to  an  acquittal.    Id. 

The  dismission  of  a  presentment  by  the  court,  at  the  instance  of  the  prosecuting  attor- 
ney, ordered  without  trial,  is  no  acquittal ;  it  is  only  ap'  informal  nolle  prosequi ;  and  is 
therefore  no  bar.    Wortham  v.  The  Commonwealth,  5  Rand,  669. 

A  retraxit  is  unknown  to  the  law,  so  far  as  regards  a  prosecution  at  the  suit  of  the 
Commonwealth.  It  is  a  dispensing  power,  which  the  law  has  not  intrusted  to  the  pros- 
ecuting attorney.    Id. 

If  a  prisoner  escape  a  trial  on  the  merits  by  quashing  the  indictment,  demmrer,  or  by 
plea  in  c^atement,  he  may  be  prosecuted  again.    People  v,  Barrett,  1  Johns.  Rep.te6,  69. 

And  the  mere  failure  of  a  trial  by  the  death  or  sudden  sickness  of  a  juror,  tt^e  illness 
of  the  prisoner,  discharging  a  j  ury,  &c;,  will  not  in  general  operate  as  a  bar  whether 
*111  in  a  civil  or  *crimina]  proceeding.  People  v.  Olcott,  2  Johns.  Cas.  301 ;  People  v. 
Barrett,  2  Cain.  Rep.  100 ;  State  v.  Woodruff,  2  Day,  504 ;  State  v.  Waterhouse, 
Mart.  &  Terg.  278 ;  State  v.  Hall,  4  Halst.  856 ;  Commonwealth  v.  Bowden,  9  Mass.  Eep. 
494 ;  The  People  v.  Qoodwin,  18  John  Rep.  187 ;  U.  States  v.  Perez,  9  Wheat.  579  ;  per 
Shaw,  C.  J.,  in  Commonwealth  v.  Roby,  12  Pick.  502,  503  ;  State  v.  Spurgin,  1  M'Cord, 
354 ;  and  Bostick's  Case  there  cited  ;  People  v.  Itenton,  2  Johns.  Cas,  275  ;  United  States 
V.  Coolidge,  2  Gallis.  Eep.  364;  Commonwealth  v.  Purchase,  3  Pick.  Rep.  521 ;  State  v. 
Burket,  2  Sep.  Const.  Ct.  So.  Car.  155.  But  tiis  right  to  nullify  the  effect  of  a  discharge, 
by  the  withdrawal  of  a  juror,  and  the  like,  is  not  absolute^and  unlimited.  In  a  late  South 
Carolina  case,  where  the  offense  was  capital,  it  was  said  that  authority  was  confined  to 
the  following  cases :  1,  The  consent  of  the  prisoner.  3.  The  illness  of  the  jury,  the 
prisoner,  or  the  court.  3.  The  absence  of  one  of  the  jurymen.  4.  The  impossibility  of 
their  agreeing  on  a  verdict.  And  it  was  also  said,  that  the  discretion  of  the  court  to  dis- 
charge the  j  ury  and  remand  the  prisoner  for  another  trial,  is  a  legal  discretion,  exerciseable 
according  to  known  rules.  After  the  jury  were  impanneled  for  trial  of  a  murder  in  kill- 
ing a  slave,  the  solicitor  general  was  answered  by  the  foreman,  on  inquiry,  that  he  had 
declared  he  never  would  convict  in  such  a  case;  Whereupon  the  solicitor,  with  permiS' 
sion  of  the  court,  eniered  a  nolle  prosequi,  and  the  jury  were  discharged.  Held  a,  bar  tg 
a  subsequent  indictment.  State  v.  M'Kee,  1  Bail.  651,  652,  653.  But  the  jury  will  be 
intended  to  have  been  discreetly  and  properly  discharged,  unless  the  contrary  appear. 
State  of  Tennessee  y.  Waterhouse,  Mart.  &  Terg.  278. 

The  rule  in  Pennsylvania  is  still  more  strict.  The  discharge  of  the  jury  so  as  to  secure 
another  trial,  is  allowed,  in  a  capital  case  especially,  only  when  required  by  absolute  neces- 
sity. Even  the  illness  of  any  of  the  jury,  arising  from  privation,  if  removable  by  food, 
and  the  prisoner  consent  that  it  should  be  supplied,  is  not  an  adequate  cause  of  their 
discjiargp ;  and  if  discharged  under  such  circumstances,  a  new  trial  would  be  barred. 
Their  inability  to  agree,  is  not  a  proper  cause  of  discharge.  Commonwealth  v.  Clue,  3 
Rawle,  498  ;  Commonwealth  v.  Cook,  cited  Id.  500 ;  S.  C,  C  Serg.  &  Rawle,  577.  The 
learned  court  admit  a  wide  difference  between  their  decisions  and  those  qf  the  neighbor, 
lag  St  a  tes ;  but  maintain  their  own  ground  with  tbe  argument,  that  tbe  eonstitutiooal 
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riglit  of  the  subject  not  to  be  put  in  jeopardy  a  second  time,  ougtt  not  to  depend  on  the 
arbitrary  opinion  of  judges.  Id.  591.  After  a  prisoner  has  pleaded,  the  jury  been  sworn, 
and  evidence  offered,  if  the  public  prosecutor  -without  the  prisoner's  consent  withdraw  a 
juror,  merely  because  he  is  unprepared,  the  prisoner  cannot  afterwards  be  tried  for  the 
same  offense.  People  v.  Barrett,  2  Cain.  Eep.  304.  Otherwise,  if  the  indictment  were 
defective  in  substance.  People  v.  Barrett,  1  Johns.  Rep.  66 ;  and  see  infra.  In  Tennessee, 
■where  the  jury  were  allowed  by  the  court  to  separate  after  the  prisoner  had  been  put  on 
his  trial  without  rendering  any  verdict,  it  was  held  a  bar  to  a  subsequent  trial.  _  State  v. 
Garrigues,  1  Hayw.  241.  The  power  of  discharging  a  jiiryj^  to  be  exercised  with  great 
caution.  People  v.  Denton,  2  Johns.  Cas.'STS  ;  People  v.  Goodwin,  18  Johns.  Rep.  187 ; 
People  v.  Olcott,  2  Johns.  Cas.  301.  And  see  the  cases  cited  awpra.  Where  a  witness  on 
the  part  of  the  government  refused  to  be  sworn  and  was  committed  for  a  contempt,  Mr. 
Justice  Story  held  that  the  court  might  discharge  the  jury  without  the  defendant's  con- 
sent, and  try  him  again  at  another  time.  United  States  v.  Coolidge,  2  Gallis.  Rep.  364. 
See  People  v.  Judges  of  New  York,  8  Cowen's  Rep.  131.  As  to  the  right  of  allovring  a 
jury  to  be  withdrawn  in  cases  of  misdemeanor,  see  People  v.  Ellis,  15  Wend.  371 ;  People 
V.  Olcott,  3  Johns.  Cas.  307. 

Where  the  verdict  was  void,  the  jury  finding  petit  larceny  on  an  indictment  for 
another  offense  not  warranting  such  finding,  a  re-trial  was  ordered.  State  v.  Spurgin,  1 
M'Cord,  352,  354.  And  see  also  People  v.  Olcott,  3  Johns.  Cas.  301  ;  Pennsylvania  v. 
Huffman,  Addis.  Rep.  140. 

So  where  judgment  has  been  arrested,  it  is  no  bar.  People  v.  Casborus,  13  Johns.  Rep. 
S51 ;  Pennsylvania  v.  Huffman,  Addis.  Rep.  140. 

If  the  cause  go  off  upon  the  insufiiciency  of  the  indictment  either  in  form  or  substance, 
this  will  constitute  no  bar.  Per  Shaw,  C.  J.,  in  Commonwealth  v.  Eoby,  12  Pick.  503  ; 
per  Williams  J.,  in  State  v.  Benham,  7  Conn.  Rep.  418  ;  Rex  v.  Taylor,  3  Barn.  &  Cress. 
503  i  People  v.  Barrett,  1  Johns.  Rep.  66  ;  2  N.  T.  R.  Stat.  701,  §  34 ;  Commonwealth  v. 
Godard,  13  Mass.  Rep.  459. 

So,  if  the  former  acquittal  was  on  the  ground  of  variance  between  the  indictment  and 
the  evidence.  2  N.  Y.  R.  Stat.  701,  §  24 ;  Pennsylvania  v.  Huffman,  Addis.  Rep.  140 ; 
Burnett  v.  Commonwealth,  4  Monroe,  106.  But  otherwise  in  New  York  if  there  be  a  trial 
on  the  merits,  though  the  indictment  be  defective.  3  N.  Y.  R.  Stat.  702,  §  35.  An  acquit- 
tal, it  has  been  held,  shall  not  be  deemed  for  variance,  if  the  prisoner  could  have 
*112  been  convicted  upon  the  first  indictment  *upon  any  evidence  that  might  have  been 
adduced.  It  is  immaterial  whether  the  proper  evidence  was  adduced  at  the  first 
trial  ^fldttpt.  Thus,  where  the  prisoner  was  indicted  for  the  murder  of  a  child,  viz : 
Char^Hrilliam  Beadle,  but  acquitted  because  the  name  of  the  child  was  not  proved  to 
be  adHriorth,  and  was  again  indicted  for  the  same  murder  of  the  same  child  by  various 
other  names,  and  it  was  now  in  proof,  and  so  the  jury  found  on  an  issue  on  the  plea  of 
OAitrefois  acquit,  that  the  child  was  in  truth  as  well  known  by  the  name  in  the  former 
indictment  as  any  of  the  names  in  this  ;  the  court  gave  judgment  for  the  prisoner.  Rex 
V.  Sheen,  3  Carr.  &  Payne,  634.  Burrough,  J.,  thought  that  if  the  now  evidence  of  the 
name  had  been  given  at  the  former  trial,  the  prisoner  ought  to  have  been  convicted. 
The  baptismal  register  gave  the  name  of  Charles  William  Beadle ;  and  one  witness  said 
she  should  have  known  him  by  that  name ;  and  it  was  suggested  that  if  a  legacy  had 
been  left  him  by  that  name,  he  would  have  taken  it.     Id. 

It  is  perhaps  proper  to  remark,  that  in  all  these  cases  of  conviction,  acquittal,  &c., 
whether  formal  or  virtual,  it  is  not  necessary,  in  order  to  secure  the  prisoner's  plea  in  bar, 
that  a  judgment  should  have  been  rendered  or  signed  on  the  former  verdict  or  proceed- 
ing. 'The  verdict  itself,  or  discharge  of  the  jury,  &c.,  constitutes  the  bar.  State  of  Con- 
necticut v.  Benham,  7  Conn.  Rep.  414,  418,  et  seq.  This  is  so  even  where  judgment  is 
improperly  arrested  upon  a  good  indictment.    The  State  v.  Norvell,  3  Yerg.  34. 

(Where  the  jury  is  unnecessarily  discharged  without  consent  of  the  defendant,  the  dis- 
charge will,  it  has  been  held,  operate  as  an  acquittal  and  bar  a  further  trial ;  McCorkle  v. 
State,  14  Ind.  39  ;  not  so  in  this  state,  it  is  a  question  of  discretion.  2  Johns.  Cas.  375  ; 
18  Wend.  ^5,  and  People  v.  Goodwin,  18  John.  188.  If  the  term  of  the  court  expires  before 
the  jury  agree  upon  their  verdict,  the  prisoner  may  be  again  put  on  trial.  State  v.  Tillet- 
Bon,  7  jfones  Law  (N.  C.)  114.  An  acquittal  on  an  indictment  for  burglary  with  Intent  to 
commit  a  larceny,  does  not  bar  a  prosecution  for  larceny.  State  v.  Warner,  14  Ind.  573  ; 
People  V.  Saunders,  4  Park.  Cr.  R.  196.) 

But  the  point  or  matter  must  be  identical.  A  former  judgment  in  general  concludes 
only  as  to  the  ground  covered  by  it,  and  the  facts  necessary  to  uphold  it.  See  ante,  note 
261.  Accordingly,  a  verdict  and  judgment,  in  a  court  of  law,  is  no  bar  to  equitable  relief 
which  could  not  be  allowed  at  law.  Gallagher's  Ex'rs  v.  Roberts,  1  Wash.  C.  C.  Rep.  320. 
A  judgment  against  the  assignee  of  a  note,  in  an  action  against  the  assignor,  is  no  bar  to 
a  bill  by  the  assignee  to  subject  estate  which  had  been  conveyed  to  the  assignor  to  secure 
the  payment.  M'Clenahan  v.  Chambers,  1  Monroe,  44.  A  recovery  of  damages,  in  an 
action  of  disseizin,  the  declaration  laying  the  disseizin  in  December,  1807,  is  no  bar  to  a 
suit  for  rent  of  the  same  land  claimed  to  be  due  prior  to  that  time ;  there  being  no  evi- 
dence (Munde,  that  such  rent  was  actually  recovered  in  the  former  action.    Gunu  v. 
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Scovil,  5  Day,  113, 115, 116.  A  judgment,  in  an  action  of  disseizin,  does  not  prevent  the 
losing  party  enforcing  a  title  paramount  subsequently  acquired,  or  preclude  either  party 
from  his  bill  in  chancery  to  perfect  his  title,  or  enjoin  a  judgment  obtained  contrary  to 
equity.  Taylor  v.  M'Crackin,  2  Blackf.  360.  See  Burt  v.  Sternburgh,  4  Cowen's  Eep. 
559,  stated  ante.  A  recovery  in  a  writ  of  right  does  not  affect  a  claim  of  the  tenant  to  an 
easement  in  the  land.  Thompson  v.  The  Proprietors  of  Adroscoggin  Bridge,  5  Greenl. 
63,  65.  A  former  recovery  against  husband  and  wife  for  a  tort,  is  no  bar  to  an  action  for 
the  same  tort  against  the  husband  alone  ;  for  such  an  action  as  the  former  cannot  lie. 
Husband  and  wife  cannot,  in  law,  commit  a  joint  tort.  If  done  by  the  wife  in  his  presence, 
or  with  his  assent,  it  is  his  sole  act.  Such  an  action  can  be  sustained  for  the  separate 
independent  act  only  of  the  wife.  Park  v.  Hopkins,  3  Bail.  411.  This  case  goes  distinctly, 
as  we  deem,  upon  the  ground  that  the  record  showed  the  former  suit  to  have  been  for  a 
different  cause  of  action.  It  was  decided  upon  the  pleading  ;  and  what  they  were,  whether 
there  were  any  averments  aliunde,  going  to  show  tlie  identity  of  the  two  actions  as  to 
subject  matter,  cannot  be  collected  from  the  report.  Indeed,  it  would  rather  seem  to  have 
been  regarded  as  a  case  in  which  such  an  averment  would  be  inadmissible  as  contradicting 
the  record.  See  infra.  It  is  no  bar  to  an  action  for  obstructing  ancient  lights  that  the 
nuisance  merely  affects  the  plaintiff's  rights  as  reversioner,  and  that  he  has  already,  in  a 
former  action,  recovered  against  the  defendant  for  erecting  the  same  construction.  Shad 
well  V.  Hutchinson,  2  Barn.  &  Aid.  97.  A  judgment  for  freedom  concludes  and  entitles 
the  plaintiff  to  recover  for  services  against  the  defendant,  only  from  the  time  of  the  first 
suit  commenced.  If  more  is  claimed,  a  right  must  be  proved  independent  of  the  record. 
Matilda  v.  Crenshaw,  4  Terg.  399.  A  verdict  in  forcible  entry  will  not  conclude  anything 
in  an  ejectment.  The  former  issue  involved  the  mere  question  of  possession  and  force ; 
the  latter  the  right  of  possession  and  title.  Mattox  v.  Helm,  5  Litt.  185,  186  ;  Peyton  v. 
Stith,  5  Pet.  485,  490,  491.,  The  caption  of  a  warrant  of  attorney  by  the  vouchee,  appear- 
ing of  record  to  have  been  taken  before  the  chief  j  ustice,  out  of  court,  was  held  not  to 
conclude  as  to  the  mental  capacity  of  the  vouchee,  on  error  assigned  that  he  was  non 
compos  at  the  time ;  for  mental  capacity  was  not  a  point  to  be  examined  into  by  the  chief 
justice.  It  was  his  office  to  take  a  mere  acknowledgment  of  a  deed,  which  does  not  con- 
clude, however  it  may  be  prima  facie.    Hume  v.  Burton,  1  Kidgw.  P.  C.  Ireland.  16  to  131, 

decided  by  a  majority  of  one.  And  see  the  same  case  on  error  from  the  King's 
*113    Bench  on  exceptions  taken  at  the  second  trial.    *Id.  304  to  380.    A  judgment,  in 

covenant,  will  not  bar  a  bill  for  specific  performance  of  a  particular  stipulation 
in  the  articles,  if  it  be  manifest  that  the  breach  of  that,  though  assigned,  was  not  investi- 
gated, nor  any  damages  given  on  that  head.  Givens  v.  Peake,  1  Dana,  335.  Nor  will  a 
judgments  on  the  merits  in  favor  of  the  defendant,  bar  an  action  for  the  same  demand  on 
a  subsequent  promise  of  the  defendant  to  pay  the  debt.  Such  promise  is  supported  by  the 
moral  consideration,  though  the  remedy  for  the  demand  was  technically  barred  when 
the  promise  was  made.  Cook  v.  Vimont,  6  Monroe,  284.  See  ante,  note  365,  and  the  case 
of  Bently  v.  Morse,  there  cited. 

The  same  principles  apply  to  criminal  cases.  Thus,  an  acquittal  on  an  indictment  for 
forging  and  uttering  an  order,  is  no  bar  to  a  subsequent  indictment  for  a  misdemeanor  in 
obtaining  goods  on  the  same  order,  by  using  it  as  a  false  token.  Commonwealth  v. 
Quann,  3  Virg.  Cas.  89.  In  Virginia,  a  plea  of  autrefois  acquit  or  conmct  by  an  examining 
court,  must  show  the  crime  charged  there  to  have  been  the  same  offense  as  that  charged 
in  the  indictment  to  which  the  former  trial  is  interposed  as  a  bar.  Commonwealth  v. 
Somerville,  4  Virg.  Cas.  164.  Where  a  single  act  combines  the  requisite  ingredients  of 
two  distinct  offenses,  it  has  been  held,  in  South  Carolina,  that  the  defendant  may  be  sepa^ 
rately  indicted  and  punished  for  each ;  e.  g.  unlawfully  trading  with  a  slave,  and  by 
the  same  act  knowingly  receiving  stolen  goods  from  him ;  for  the  necessity  of  proving  the 
stealing  and  scienter,  in  the  last  case,  shows  the  point  to  be  different  from  that  in 
the  former,  which  is  sustained  by  showing  a  mere  dealing  with  the  slave.  State  v.  Taylor, 
3  Bail,  49.  See  Conantv.  Raymond,  infra.  Proof  of  receiving  stolen  goods,  knowing  them 
to  be  stolen,  will  not  support  an  indictment  for  larceny  of  the  same  goods.  The  latter  is 
the  principal  offense ;  the  former  the  mere  accessory  ;  and  an  acquittal  or  conviction  of  the 
one,  will  not  bar  a  prosecution  for  the  other.  Boss  v.  The  State,  1  Blackf.  390,  891.  That 
the  counterfeit  bill  for  the  passing  of  which  the  prisoner  is  now  indicted,  was  given  in  evi- 
dence against  him  on  a  former  trial  for  passing  another  bill,  will  not  render  such  former 
suit  a  bar.  United  States  v.  Randenbush,  8  Pet.  388.  In  Kentucky,  a  trial  of  bastardy, 
on  a  warrant,  charging  the  birth  to  have  been  one  day,  will  not  bar  a  second  trial,  on  a 
warrant  stating  a  different  day ;  for  the  day  is  material.  Burnett  v.  Commonwealth,  4 
Monroe,  106, 107, 108.  See  also  Rex  v.  Smith,  3  Barn.  &  Cress.  503.  An  indictment  was 
against  three  persons  jointly  for  obstructing  a  highway.  The  evidencoiwas  that  each 
separately  obstructed  it  on  his  own  farm.  The  variance  was  held  fatal,  because  a  trial  on 
this  joint  indictment  would  not  bar  separate  indictments  for  each  offense.  The  indictment 
should  have  charged  the  offenses  to  have  been  several,  and  then  the  defendants  might 
have  been  severally  convicted  or  acquitted.  The  Commonwealth  v.  M'Cord,  2  Dana,  242. 
It  is  said  to  be  the  doctrine  of  the  common  law  in  respect  to  felonies,  that  a  conviction, 
j  udgment  and  execution  for  one  felony,  not  capital,  is  a  bar  to  all  other  indictments  for 
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felonies,  not  capital,  committed  previous  to  such  conviction,  judgment  and  execution. 
Crenshaw  v.  The  State  of  Tennessee,  Mart  &  Terg.  133.  This  v^as  held  by  the  Supreme 
Court  of  Tennessee,  on  great  deliberation  and  a  full  examination  of  English  authorities ; 
and  acted  upon  as  the  common  law  of  that  state  in  the  case  cited. 

In  determining  the  identity  of  the  subject  or  point  passed  upon  and  adjudicated  in  the 
former  suit,  much  depends  upon  the  frame  of  the  issue  there  joined ;  the  matter  which  it 
confesses  or  denies ;  what  it  may  receive  on  the  one  hand,  or  exclude  on  the  other.  With 
a  view  to  these  things  the  titles  of  the  text — "  evidence  confined  to  points  in  issue,"  and 
"  the  substance  of  issue  proved,"  as  also  the  notes  connected  with  them  may  become 
important.  Where  the  matter  sought  to  be  litigated  in  the  second  suit  was  involved  in 
the  former  issue,  aijd  essential  to  the  finding  of  the  verdict,  we  have  seen  that  it  shall  be 
taken  conclusively  to  have  been  decided.  Ante,  note  371,  «f  aeq.  Where  the  matter 
jnight  or  might  not  have  been  tried  consistently  with  the  issue,  it  shall  be  taken  to  have 
been  prima  fauAi  passed  upon.    Id.,  and  see  ante,  note  363,  et  seg. 

To  illustrate  the  importance  of  going  back  to  the  substance  of  the  issue,  for  instance,  it 
has  been  held  in  England,  recently,  that  if  the  crime  for  which  the  prisoner  is  indicted 
might  have  been  proved  under  another  indictment  formerly  tried,  it  shall  be  taken  neces- 
sary to  have  been  tried,  and  let  in  the  plea  of  autrefois  acquit  or  convict.  See  Eex  v. 
Sheen,  2  Carrington  &  Payne,  634,  stated  aii/pra.  In  ascertaining  what  form  of  indictment 
would  let  in  such  proof,  we  go  back  to  note  334,  et  seq.,  Vol.  1,  presenting  a  large  class  of 
cases  where  it  is  seen  that  an  indictment  for  one  crime  will  be  sometimes  maintained  by 
proof  of  another  of  a  different  grade.  An  additional  case  is  one  of  an  indictment 
*114  on  the  statute  of  Pennsylvania,  against  adultery,  whereon  *a  conviction  may  be  had 
for  fornication.  Respublica  v.  Roberts,  1  Yeates,  6,  It  follows,  that  a  conviction  or 
acquittal,  under  a  former  indictment,  will  be  a  bar  to  a  seijpnd  prosecution  for  an  offense 
which  might  there  have  been  tried.  1  Chit.  Cr.  La-w,  455  )"^i  Green's  Kep,  371,  374,  375 ; 
2  Bail.  Eep.  50 ;  12  Pick.  504 ;  1  Stark.  Cr.  Plead  (3d  ed.),  333 ;  Eex  v.  Vandercomb,  3 
Leach,  816  ;  3  East's  P.  C.  532  ;  4  Bl.  Comm.  336.  And  see  several  cases  illustrating  this 
rule,  stated  infra.  An  indictment  is  for  an  assault  with  intent  to  kill  or  murder ;  the 
prisoner  may  be  convicted  of  a  simple  assault.  Stewart  v.  The  State  of  Ohio,  5  Hamm. 
241,  242 ;  The  State  v.  Coy,  3  Aik.  181.  It  has  lately  been  held  in  Massachusetts,  that  a, 
conviction  of  an  assault  with  intent  to  murder,  could  in  no  case  be  pleaded  in  bar  to  an 
indictment  for  the  murder  itself  Commonwealth  v.  Roby,  13  Pick.  496.  The  court  do 
not  deny  the  "general  doctrine  above  advanced ;  they  expressly  recognize  and  fortify  it. 
But  they  deny  that  the  evidence,  in  support  of  the  latter  indictment,  could  have  been 
admitted  on  the  trial  of  the  former  (Id.  505),  and  that  the  English  doctrine  which  forbids 
a  conviction  for  a  misdemeanor,  where  the  proof  shows  a  felony,  does  not  proceed  upon 
considerations  peculiar  to  the  administration  of  justice  in  that  country,  but  upon  the 
broad  ground  that  the  offenses  are,  in  legal  contemplation,  essentially  distinct  in  their 
character.  The  court  certainly  labor  against  a  formidable  array  of  authority,  some  of 
which  may  be  seen  collected,  ante,  note  334,  and  among  others,  as  they  admit,  an  express 
decision  of  their  own  court.  Commonwealth  v.  Cooper,  15  Mass.  Eep.  187.  That  the 
usual  English  argument  against  convicting  of  a  misdemeanor,  under  an  indictment  for  a 
felony,  noticed,  ante  (note  334,  Vol.  1),  entirely  fails  us  in  this  country,  we  add  to  the 
authorities  quoted  in  that  note,  the  following  cases ;  State  v.  Coy,  3  Aik.  182,  183,  per 
Skinner,  C^.  J. ;  Stewart  v.  The  State  of  Ohio,  5  Hamm.  242,  per  Lane,  J.  An  acquittal,  on 
an  indictment  for  a  rape  committed,  is  a  bar  to  a  subsequent  prosecution  for  an  indictment 
for  an  assault  with  an  intent  to  commit  a  Tape,  but  is  no  bar  to  a  prosecution  for  the 
assault  and  battery.    Case  of  Sargeant  et  al.,  2  City  Hall  Eec.  44. 

A  former  recovery,  which  does  not  merge  the  demand  upon  which  it  was  rendered,  is  no 
bar  to  a  subsequent  suit  on  the  same  demand.  On  this  principle,  a  recovery  against  the 
wife  of  the  defendant  was  held  not  to  bar  a  suit  for  the  same  debt  against  the  defendant, 
though  it  was  due  for  services  done  at  the  wife's  request.  King  v.  Bozarth.  3  Serg.  & 
Eawle,  275.  It  is  otherwise,  where  the  first  recovery,  though  against  another  party, 
merges  the  demand,  or  shows  an  eleetion  which  concludes.  See  ante,  note  374.  A  judg- 
ment merges  only  the  cause  of  action  upon  which  it  was  rendered.  Per  Church,  J.,  in 
Faircliild  v.  Holly,  10  Conn.  Eep.  475,  478.  Hence,  where  a  note  is  given  for  a  demand 
under  such  circumstances  as  that  the  demand  is  not  merged  in  the  note,  though  a 
judgment  be  subsequently  recovered  on  the  note,  it  will  not  bar  a  suit  on  the  original 
claim.    Id. 

It  seems  by  Andrews  v.  Smith,  that  a  recovery  upon  a  judgment,  is  no  bar  to  a  second 
action  on  the  same  judgment.  The  case  was  an  execution  issued  on  the  first  (a  justice's 
judgment),  after  a  judgment  recovered  and  execution  thereon  in  a  neighboring  county. 
Held  well,  and  that  trespass  would  not  lie  for  suing  out  the  second  execution.  Andrews 
V.  Smith,  9  Wend.  53.  But  whether  a  second  action  would  lie  on  the  first  judgment,  was, 
of  course,  not  directly  decided.  The  case  goes  upon  the  ground,  however,  that  justices' 
judgments  being  securities  of  equal  decree,  the  first  was  not  merged  in  the  second.  Id. 
54.  The  same  doctrine  applies  as  to  judgments  of  courts  of  record.  Id.  And  see  11 
Johns.  Eep,  517,  and  cases  there  cited ;  5  Wend.  322.  See  Utter  v.  Walker's,  Adm'rs,  1 
Wright's  Eep.  46. 
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And  wliere  fhe  former  court  had  not  jurisdiction,  the  judgment  will  be  no  bar.  This 
Bubjeet,  however,  and  the  cases  connected  with  it,  will  be  found  treated  of,  post,  in  these 
notes. 

We  noticed,  ante,  note  262,  that  the  rule  of  r«8  judicata  does  not  apply  to  summary- 
applications.  This  must,  however,  be  confined  to  orders  or  rules  made  on  motion  in  the 
course  of  practice  in  courts  of  record  or  other  courts  possessing  corresponding  powers. 
That  will  be  seen  by  tite  cases  cited  there  ;  beside  which  there  are  many  other  instances 
more  or  less  strict,  but  in  truth  resting  on  discretion  whether  the  matter  formerly  decided 
shall  be  opened  upon  the  new  circumstances  disclosed.  Such  is  the  case  of  a  motion  for 
restiiution  (Crockett  v.  Lashbrook  5  Monroe,  543),  which,  it  is  said,  may  be  tried  over 
again  in  an  action.  Id.  But  see  Mayo's  Heirs  v.  Chiles,  3  Monroe,  260.  So  a  decision  on 
motion  cannot  he  opened  without  leave,  and  the  subject  be  reviewed  on  motion.  Mitchell 
v.  Allen,  12  Wend.  290  ;  Standard  v.  Williams,  10  Wend,  599.  A  motion  concludes 
*115  only  as  to  the  ground  covered  by  it.  Thus,  a  motion  to  quash  a  sale  on  one  *ground 
does  not  preclude  a  motion  to  set  it  aside  on  another  ground.  Sanders'  Heirs  v. 
Buskirk,  1  Dana,  410—412. 

But  these,  and  the  like  cases,  must  not  be  confounded  with  the  decisions  of  summary 
j  urisdictiona,  properly  so  called  —  which,  we  have  seen,  even  a  superior  court  may  be, 
where  it  is  clothed  with  such  summary  powers.  It  is  there,  pro  tanto,  an  inferior  court ; 
and  though  it  may  proceed  by  way  of  motion,  or  in  whatever  form,  its  decisions  conclude, 
when  once  finally  made  upon  the  merits.  This  notion  was  extended  to  the  decision  on 
motion  of  a  court  to  appoint  commissioners  under  the  Kentucky  occupant  land  law,  as 
well  as  to  the  award  of  the  commissioners.  Craig  v.  Bagby,  1  Monroe,  148.  See,  also, 
Tribble  v.  France,  3  Monroe,  51,  52,  and  Mayo's  Heirs  v.  Chiles,  3  Monroe,  260.  A  sum- 
mary conviction  and  fine  for  an  assault  and  battery,  in  view  of  the  court,  is  no  bar  to  a 
subsequent  prosecution  for  the  same  assault  by  indictment.  Although  but  one  injury  is 
done  to  the  individual  assaulted,  yet  the  same  act  constitutes  two  public  offenses,  punish- 
able in  different  modes.  State  v.  Yancey,  1  N.  Car.  Law  Repos.  519.  In  New  Tork, 
it  is  provided  by  statute,  that  persons  who  have  been  summarily  punished  for  a  contempt, 
under  the  law  relative  thereto,  shall,  nevertheless,  be  liable  to  indictment  for  such 
contempt,  if  the  same  be  an  indictable  offense.  2  R.  S.  278,  §  15.  (The  fact  that  an 
appeal  has  been  brought  does  not  affect  the  conclusive  nature  of  a  judgment  as  a  bar, 
while  it  remains  unreversed :  Harris  v.  Hammond,  18  How.  Pr.  123.  Where  an  order 
directs  judgment,  it  is  reviewable  only  on  appeal  from  the  judgment  when  perfected: 
Bauman  v.  N.  Y.  C.  R  R.  Co.,  10  How.  218 ;  18  Id.  125.  A  judgment  docketed  becomes 
res  judicata,  as  to  the  matters  in  controversy,  and  so  remains  u 0111% versed  or  vacated : 
Tyler  v.  Willis,  35  Barb.  213.  An  order  of  the  court  made  upon  a  motion,  is  not  res  adju- 
dicata ;  it  does  not  conclude  the  court  as  to  the  poilits  of  law  involved  in  its  decision, 
whether  arising  in  the  same  case  or  in  another  :  Banks  v.  The  Amer.  Tract.  Society.  4 
Sand.  Ch.  438.  The  motion  cannot  be  renewed  without  leave  :  Dolfus  v.  Frosch,  5  Hill, 
493.  But  an  order  directing  the  sheriff  to  pay  certain  moneys  realised  by  him  under  a  sale 
on  executions,  into  court  will  protect  the  sheriff:  Acker  v.  Ledyard,  4  Seld.  62.  So  of 
an  order  directing  the  application  of  the  money  :    Peet  v.  Cowenhoven,  14  Abbott,  56.) 

The  expedient,  sometimes  resorted  to,  of  fraudulently  going  into  a  more  favorable  court, 
and  submitting  to  a  conviction  and  mild  penalty,  will  not  protect  a  criminal  against  a 
hima  fide  prosecution.  Thus,  the  defendant  was  recognized  to  appear  at  the  next  superior 
court  to  answer  an  assault  and  battery.  In  the  meantime,  he  caused  himself  to  be  indicted, 
convicted  and  fined  in  the  County  Court.  This  was  all  a  collusion  and  trick  to  avoid  a 
punishment,  which  he  apprehended  would  be  more  severe  upon  an  honest  adverse  prose- 
cution in  the  higher  court.  He  pleaded  there  his  former  conviction,  to  which  the  attorney- 
general  replied  per  fraudem,  setting  forth  the  particulars.  Held  a  good  replication. 
Commonwealth  v.  Jackson,  2  Virg.  Cas.  501 ;  S.  C,  ante,  note  267,  and  Hamilton  v. 
Williams,  1  Tyl.  Rep.  15,  also  tjfere  cited.  So,  in  New  Hampshire,  where  the  defendant 
had  procured  a  complaint  to  be  lodged  against  him  by  a  third  person  before  a  justice  for 
an  assault  and  battery,  on  which  there  was  a  conviction  and  a  small  fine  imposed ;  held, 
no  bar  to  an  indictment  for  the  same  offense,  as  it  was  collusive  and  in  fraud  of  the  State. 
State  V.  Little,  1  New  Harap.  Rep.  257.  In  Massachusetts,  the  rule  is  laid  ,  own  in  general 
terms,  that  a  conviction,  before  a  justice  of  the  peace,  on  the  information  of  the  offendier, 
is  no  bar  to  an  indictment  for  the  same  offense.  Commonwealth  v.  Al  derman,  4  Mass. 
Kep.  477. 

It  is  stated,  ante,  in  the  text,  that  a  judgment  is  a  bar  to  any  other  action  of  the  same 
nature  as  the  first,  involving  the  same  matter  ;  and  that,  to  determine  the  identity  of  the 
matter,  one  test  is  to  see  whether  the  same  doctrine  would  equally  maintain  both  actions. 
The  doctrine  was  applied  to  the  judgment  of  an  inferior  court  in  Rice  v.  King,  (7  Johns. 
Rep.  20).  In  respect  to  courts  in  general,  it  was  discussed  ante,  note  265,  et  acq.  The 
reader  will  find  it,  moreover,  ably  illustrated  by  Kennedy,  J.,  in  Marsh  v.  Pier,  4  Rawle, 
284  —  287.  See,  also.  Crocket  v.  Ronton,  Dudley's  Rep.  354,  355.  It  has  been  said  that  a 
trial  in  an  action  on  the  case  for  damages,  in  harboring  an  apprentice,  would  bar  assump- 
sit for  his  services  during  the  same  period.  Conant  v.  Raymond,"  3  Aik.  Rep.  343,346. 
So  vice  versa;  and  yet  evidence  which  would  support  assumpsit  would  not  support  the 
Vol.  II.  13 
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action  on  the  case,  and  the  measure  of  damages  in  the  two  instances  is  very  different.  Id. 
See  State  v.  Taylor,  supra.  Judgment  for  the  defendant  in  trover  or  detinue  will  bar 
trespass  for  the  taking.  Hite  v.  Long-,  6  Rand.  457,  462.  So  trespass  will  bar  trover  for 
the  same  cause.  Boyuton  v.  Willard,  10  Pick.  Bep.  166.  A  recovery  in  replevin  for  pro- 
perty distrained  is  a  bar  to  an  action  for  an  excessive  distress.  Phillips  v.  Berryman,  3 
Doug.  386.  A  suit  at  common  law  for  an  excessive  distress  will  bar  an  action  on  the 
statute  to  recover  double  the  value  of  the  goods  distrained.  Garvin  v.  Dawson,  13  Serg. 
&  Rawle,  246,  247.  A  recovery  of  damages  in  trespass  on  lands  was  held  a  bar  to  a  subse- 
quent action  for  mesne  profits.  Coleman  v.  Parish,  1  M'Cord,  264.  Where  the  plaintiff, 
in  an  action  at  law  against  an  administrator,  confesses  a  plea  of  plene  administramt,  and 
takes  j  udgment  for  assets  in  futuro,  he  is  barred  of  a  bill  in  equity  for  the  discovery  of 
assets  alleged  to  be  in  the  defendant's  hands  at  the  time  of,  or  anterior  to,  the  plea  put  in, 
in  the  court  of  law.    Orcutt  v.  Orms,  3  Paige,  459. 

The  above  cases,  and  others  of  a  kindred  character,  show  how  sedulously  courts  have 
exerted  themselves  to  preserve  in  full  vigor  those  principles  which  forbid  a  second 
*116  litigation  of  the  same  *matter,  and  to  wlmt  extent  they  have  carried  the  doctrine. 
The  mere  difference  in  name  between' the  first  and  subsequent  suit  forms  no  sort  of 
distinction  in  respect  to  the  application  of  the  vale  ;  you  shall  look  to  their  nature,  and  if, 
in  fact,  the  matter  sought  to  be  litigated  in  the  second  suit  has  been  controverted  and 
directly  decided  in  the  other,  the  first  will  conclude. 

So,  where  the  same  matter  has  been  once  litigated  by  way  of  defense,  between  the 
same  parties.  See  ante,  note  265.  This  was  directly  assumed  in  the  case  of  Gardner  v. 
Buckbee,  3  Cowen's  Rep.  130,  stated  ante,  note  37t.  See,  also,  S.  P.,  Crockett  v.  Ronton, 
Dudley's  Rep.  354.  In  covenant  for  one  installment  of  the  price  of  land,  the  defendant 
sets  up  and  tries  his  defense  on  the  ground  of  a  failure  of  title ;  this  precludes  a  like 
defense  in  an  action  for  a  second  installment.  Kane  v.  Fisher,  2  Watts,  246,  252. 
Assumpsit  for  use  and  occupation  for  two  years,  from  April  1, 183^^6  April  1, 1831.  Plea 
in  bar  of  the  first  year's  rent,  that  under  the  demise  in  question,  which  was  for  ten  years 
from  the  15th  November,  1835,  at  $75  per  annum,  the  now  plaintiff  had,  in  replevin  in 
the  Herkimer  Common  Pleas  against  him  by  the  now  defendant,  avowed  the  taking  a 
distress  for  the  $75  due  the  1st  of  April,  1839,  as  rent  of  one  year  ending  on  that  day ; 
that  to  this,  the  now  defendant  pleaded  that  the  now  plaintiff  had,  in  the  article  of  demise 
or  lease,  covenanted  to  make  certain  improvements,  by  the  summer  of  1826,  which  he  had 
omitted ;  and  that  the  use  and  benefit  of  the  premises  depended  on  that  improvement ; 
that  the  now  plaintiff  replied  performance,  traversing  that  the  use,  &c.,  depended  on  the 
improvement ;  that  the  jury  found  non-performance,  and  that  the  use  and  benefit  did 
depend,  &c.,  and  that  the  $75  was  not  due  as  rent,  arrear,  &c. ;  whereon  judgment  was 
rendered  for  the  now  defendant.  The  plea  averred  farther  that  the  improvements  were 
not  complete  on  the  1st  April,  1829,  or  at  any  time  before  the  1st  April,  1830.  The  court 
held  the  principle  of  the  plea  sound  ;  bat  overruled  it,  as  answering  only  a  part  of  the 
plaintiff's  claim.  Etheridge  v.  Osbom,  12  Wend.  399,  403.  See  the  case  of  Cist  v. 
Zeigler,  cited  ante. 

That  mere  matter  of  defense  involved  in  a  former  trial,  whether  in  fact  tried  or  not, 
cannot  be  made  the  subject  of  a  subsequent  suit  by  the  defendant,  we  saw  generally,  ante, 
note  265.  The  rule  was  very  plainly  illustrated  on  the  question  arising  as  to  the  effect 
of  the  judgment  of  an  inferior  court,  in  Walker  v.  Ames  (3  Cowen's  Rep.  438).  There, 
the  plaintiff  had  previously  been  sued  by  the  defendant  before  a  justice,  in  which  suit,  a 
judgment  was  taken  by  the  latter,  both  for  an  account,  and  a  note  given  upon  the  settle- 
ment of  it ;  and  the  present  action  was  brought  to  recover  back  money  collected  under 
such  judgment.  The  Supreme  Court  say,  this  cannot  be  allowed  that  the  now  plaintiff 
should  have  defended  the  former  action,  and  thus  cut  down  the  recovery  to  the  proper 
sum ;  that  this  was  his  only  remedy,  and  they  liken  it  to  the  case  of  a  receipt  of  payment 
accidentally  lost,  by  which  a  defense  failed  at  the  former  trial,  and  yet  the  money  could 
not  be  recovered  back.  Marriott  v.  Hampton,  7  T.  R.  369.  See  the  latter  case,  ante,  note 
365 ;  and  in  connection  with  Walker  v.  Ames,  see  several  cases  cited  in  the  same  note, 
from  the  Massachusetts  Reports.  The  general  rule  was  applied  to  an  inferior  court  by 
several  cases  cited  in  the  note  referred  to  ;  and  also  in  Curtis  v.  Groat  (6  John.  Rep.  168). 
There,  after  a  suit  and  recovery  for  cutting  and  coaling  wood,  the  defendant  sued  the 
plaintiff  in  trover  for  the  coal.  The  first  suit  was  held  a  bar.  And  see  Chambers  v.  Pat- 
ton,  1  Bail.  Rep.  130 ;  and  Simkins  v.  Cobb,  2  Id.  130,  stated  ante,  note  389.  A  defense 
before  a  justice  on  the  ground  of  usury,  was  held  to  be  a  bar  to  relief  in  equity  on  the 
same  ground  ;  but  not  where  the  defendant  appealed  to  the  Circuit  Court,  and  was  dismissed 
for  the  insuflBciency  of  the  appeal  bond.  Cave  v.  Davis.  5  Monroe,  392,  394.  Creditors 
are  deemed  parties  to  insolvent  proceedings  for  the  discharge  of  their  debtor.  Now,  the 
statute  sometimes  declares  that  certain  frauds  on  the  side  of  the  debtor,  shall  render  a 
discharge  void ;  such  frauds,  too,  as  the  creditors  might  show  before  the  commissioner. 
But  aside  from  these,  the  whole  subject  is  res  judicata.  If  there  were  other  frauds,  they 
■cannot  be  objected  collaterally,  any  more  than  a  fraudulent  matter  of  defense  in  a  common 
civil  action  could  be  objected  in  a  suit  to  enforce  the  judjimont  rendered  in  that  action. 
M'Kinney  v.  Crawford,  8  Serg.  &  Rawle,  351,  358,  cited  and  approved  in  Coates  v.  Roberts, 
4  Rawle,  113 ;  Lester  v.  Thompson,  1  John.  Rep.  300. 
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The  rule  is  moreover  illustrated  by  several  additional  cases  relating  to  courts  of 
superior  jurisdiction.  The  vendee  sued  the  vendor  for  the  non-delivery  of  wheat,  recover- 
ing the  full  value  of  the  vpheat,  though  only  a  nominal  sum  had  been  paid.  Although 
the  measure  of  damages  was  erroneous,  and  should  have  been  only  the  difference  between 
the  agreed  and  the  market  price,;  yet  this  was  a  matter  of  defense  ;  and  on  the 
*117  defendant  turning  round  and  suing  the  plaintiffs,  *held,  that  he  could  recover 
nothing,  but  was  totally  barred.  Dey  v.  Dox,  9  Wend.  129.  After  a  suit  and 
recovery  for  goods  sold  and  delivered,  the  defendant  sued  the  plaintiff  for  a  non-delivery 
of  the  same  goods.  The  first  suit  was  held  a  bar.  Smith  v.  Kelley,  2  Hall's  Rep.  N.  Y. 
S.  C,  217,  224,  225.  And  see  Britton  v.  Turner,  6  N.  H.  Rep.  481.  Where  a,  suit  was 
before  a  justice  on  a  note  ;  the  defense,  an  agreement  by  the  plaintiff  to  delay  payment 
for  five  months ;  held,  that  this  must  be  interposed  as  a  defense ;  and  whether  omitted  as 
a  defense  in  an  action  on  the  note,  or  offered  and  overruled,  a  cross  action  for  a  violation 
of  the  agreement  was  barred.  Pearl  v.  Wells,  6  Wend.  291.  Otherwise,  if  the  agreement 
had  been  not  to  sue  for  a  limited  time.  Per  Walworth,  Ch.  Id.  295.  The  defendant 
suffered  judgment  by  default  against  him  on  a  note ;  and  then  filed  his  bill  on  the  ground 
that  the  note  was  given  on  a  condition  which  failed.  Relief  was  refused,  the  court  saying 
such  want  or  failure  of  consideration  was  a  good  defense  at  law.  Rabun  v.  Bhortridge, 
2  Blackf.  480.  A  party  is  sued,  and  the  consideration  money  paid  for  land  recovered 
back.  This  bars  a  bill  by  the  defendant  for  a  specific  execution  of  the  contract.  Curtis 
V.  Cisna's  Admr's,  1  Ham.  Rep.  425,  435. 

A  distinction  should,  however,  be  carefully  made  between  a  mere  matter  of  defense, 
and  a  cross  claim,  which  may  or  may  not  be  interposed  as  a  defense,  at  the  election  of  the 
defendant  in  the  former  action.  The  latter  generally  arises  under  the  statute  of  set-off 
in  respect  to  courts  of  record,  and  sometimes,  though  not  receivable  as  a  set-off  it  may 
come  in  by  way  of  recoupment  of  the  plaintiff's  damages.  Thus,  though  in  an  action  for 
the  price  of  goods  sold,  the  defendant  may  give  in  evidence  the  breach  of  a  warranty  in 
these  particular  goods,  or  a  deceit  in  the  sale,  and  so  defeat  the  action  in  whole  or  in  part 
(Reab  v.  M'AUister,  8  Wend.  115  to  117,  and  the  cases  there  cited) ;  yet  if  he  choose,  he 
may  omit  this,  and  go  to  his  cross  action  for  the  damages,  after  having  submitted  to  a 
judgment  for  the  price.  Cook  v.  Mosely,  13  Wend.  277.  A  covenant  not  to  sue  for  a 
limited  time  is  no  defense.  The  remedy  is  a  cross  action  on  the  covenant.  Pearl  v. 
Wells,  6  Wend.  291,  295,  per  Walworth,  Ch. ;  Winans  v.  Huston,  9  Wend.  471,  473,  et  aeq., 
and  cases  there  cited ;  Chandler  v.  Herrick,  19  Johns.  Rep.  129.  Where  part  performance 
of  a  special  contract  (e.  g.  to  work  for  a  year),  form  the  ground  of  an  action  of  indebitatus 
assumpsit,  subject  to  recoupment  to  the  extent  of  damage  for  the  breach  (as  it  does  in 
New  Hampshire),  it  seems,  the  defendant  may  at  his  election  waive  his  remedy  by  recoup- 
_  ment,  and  bring  a  cross  action  for  the  damages ;  for  without  this  right,  however,  much 
he  may  have  been  damnified,  he  cannot  recover  beyond  the  extent  of  the  plaintiff's  claim. 
Britton  V.  Turner,  6  N.  H.  Rep.  481.  And  see  Wadleigh  v.  Sutton,  6  N.  H.  Rep.  15.  The 
plaintiff  gave  the  defendant  a  negotiable  note,  under  an  agreement  that  he  would  receive 
bant  bills  in  pay,  which  were  tendered  and  refused ;  the  note  was  negotiated  and  a 
recovery  had  against  the  plaintiff  by  the  holder.  The  plaintiff  now  sued  the  defendant 
for  his  act  in  refusing  the  bills  and  transferring  the  note ;  who  pleaded  that  the  matter 
was  litigated  in  the  suit  on  the  note :  this  plea  was  held  bad,  because  it  did  not  show 
that  judgment  in  that  suit  was  rendered  on  the  ground  that  the  facts  were  not  sustained 
In  evidence ;  for  the  evidence  might  have  been  rejected  in  that  suit  on  various  grounds 
not  applicable  to  this ;  and  so  the  merits,  in  truth  have  never  been  tried  there.  Noyes 
v.  Evans,  6  Verm.  628,  680. 

As  to  the  case  of  set-off,  in  a  court  of  record,  we  have  seen;  ante  (note  265).  that  this 
also  forms  an  exception  to  the  general  rule ;  and  where  a  defendant  omits  to  avail  himself 
of  this  right,  he  may  still  recover  his  counter  demand  in  a  cross  action.  Not  so,  however, 
where  the  set-off  has  been  tried,  though  only  a  part  of  it  was  allowed  ;  in  such  case  even 
a  bill  in  equity  for  the  residue  will  be  barred.  Reynolds  v.  Reynolds'  Adm'rs,  3  Hamm. 
268.  In  New  York  the  rule  is  different  with  respect  to  a  justice's  court  from  that  which 
prevails  in  the  higher  courts.  The  statute  relsting  to  the  former  requires  a  set-off  of  cer- 
tain demands  the  first  opportunity,  and  the  defendant  is  barred  of  his  cross  action  by  the 
mere  omission  (3  R.  S.  234,  et  seq.);  a  fortiori,  if  it  be  introduced  and  tried  ;  and  even  if 
the  set-off  be  utterly  inadmissible,  yet  where  it  is  in  fact  received  and  tried  on  the  merits, 
■without  objection,  no  action  can  subsequently  be  maintained  upon  it.  M'Lean  v.  Huga- 
ren,  13  Johns.  Rep.  184 ;  King  v.  Fuller,  3  Cain.  Rep.  152  ;  Wilson  v.  Larmouth,  3  Johns. 
Bep.  438.  Othervrise,  if  rejected  as  being  in  its  nature  inadmissible  because  not  due,  or  if 
in  truth  due  and  yet  it  be  tried  and  submitted  to  a  jury  who  disallow  it.  Bull  v.  Hop- 
kins, 7  Johns.  Rep.  22 ;  Wolfe  v.  Washburn,  6  Cowen's  Rep.  261 ;  Beebe  v.  Bull,  12  Wend. 
504.  The  duty  of  setting  off  demands  proper  for  that  purpose  is  enforced  with  great 
rigor,  and  the  omission  to  do  so  the  first  opportunity  will  generally  be  a  bar.  Ser- 
*118  jeant  v.  Holmes,  *3  Johns.  Rep.  428 ;  M'Kerras  v.  Gardiner,  Id.  137.  In  Phinney 
V.  Earle  (9  Johns.  Rep.  352),  it  was  held  that  a  set-off  being  offered  in  »  justice's 
court,  but  objected  to  as  inadmissible  and  excluded  on  that  ground,  a,  subsequent  action 
lay  for  it.    A  fortiori,  if  it  was  improper  matter  of  set-off. 
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(The  code  of  New  York  provides  that,  in  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  he  without  prejudice  to  any  set-off  (§  112) ;  which  is 
intended  simply  to  preserve  the  right  of  set-off  as  it  existed  before  the  code.  4  Sand. 
610.  A  debt  not  due  cannot  be  interposed  as  a  set-off;  until  it  becomes  due  the  set-off  is 
defeated  by  the  assignment  of  the  claim  of  the  opposite  party,  though  the  latter  be  in- 
solvent and  his  demand  have  not  become  payable  when  assigned.  Myers  v.  Davis,  22  K. 
Y.  489 ;  5  Paige,  592  ;  3  Comst.  475.  In  Bobinson  v.  Howes  (20  N.  Y.  84),  the  court  held, 
that  the  right  of  a  bank  to  set  off  its  claim  on  the  drawer  of  a  protested  bill  of  exchange 
against  his  demand  for  the  undravpn  deposit  arising  from  the  discount  of  the  paper, 
though  suspended  while  such  paper  is  held  by  one  to  whom  the  bank  has  transferred  it 
and  has  a  lein  thereon,  revives  when  the  bank  extinguishes  the  lien  and  repossesses  itself 
of  the  paper ;  and  that  such  set-off  is  available  against  an  assignee  of  the  deposit,  where 
the  bank  repossessed  itself  of  the  paper  without  notice  of  his  claim.  Under  the  code,,  a 
set-off  is  interposed  as  a  counterclaim  (§  150),  the  defendant  having  a  right  so  to  interpose 
it,  or  to  bring  a  separate  suit  thereon.     Halsey  v.  Carter.  1  Duer,  667.) 

There  is,  in  New  Jersey,  also,  a  statute  like  that  in  New  York,  compelling  set-offs  in  a 
justice's  court ;  on  which  like  rules  of  construction  prevail.  Henry  v.  Milliam,  1  Green, 
266.  It  was  agreed,  in  this  case,  that  if  the  plaintiff  had  before  suit  assigned  his  demand, 
the  assignee  would  be  held  the  real  party,  in  which  case  the  omission  to  set-off  against 
the  nominal  plaintiff  would  be  excused.    Id.  267. 

In  Massachusetts,  where  the  plaintiff  in  a  justice's  court  obtained  judgment  by  default 
for  a  balance,  crediting  the  defendant  for  certain  services  to  their  fufl  value ;  held,  a  bar 
to  the  defendant's  action  for  the  value  of  the  same  services,_though  his  action  was  brought 
pending  the  first  suit.  Briggs  v.  Richmond,  10  Pick.  391  to  397.  The  decision  goes  on 
the  broad  ground  that  the  balance  is  the  true  debt,  where  there  are  mutual  accounts,  and 
it  is  the  riglit  and  duty  of  the  plaintiff  to  go  for  that  balance.  Shaw.  C.  J.,  in  a  very  able 
opinion,  proves  this  on  several  English  authorities,  with  reference  to  the  amount  for 
which  a  party  may  be  held  to  bail ;  and  he  shows  by  a  balance  of  English  authority  that 
an  action  for  a  malicious  arrest  and  holding  to  bail  will  lie,  where  such  balance  is  willfully 
disregarded ;  and,  as  he  remarks,  the  Supreme  Judicial  Court  in  Massachusetts  recognized 
the  same  doctrine  in  Pierce  v.  Thompson  (6  Pick.  196).  He  slightly  adverts  to  the  limita- 
tion of  a  Justice's  jurisdiction  as  fortifying  the  reasoning  in  ihe  particular  case ;  but 
there  is  no  Massachusetts  statute,  it  seems,  like  that  in  New  York,  tying  up  the  litigation 
of  the  cross  account  to  the  action  first  brought.  None  of  the  English  cases,  we  suspect, 
nor  any  others  of  which  we  are  aware,  carry  this  right  of  es  pwrU  set-off  to  the  extent  of 
maintaining  a  bar.  Nor  does  the  case  we  are  upon  go  farther  than  to  erect  a  bar  where 
the  plaintiff  actually  credits  the  entire  demand.  See  Minor  v.  Walter,  17  Mass.  Rep.  238, 
stated  ante,  note  365,  and  several  other  cases  following  it  there. 

We  have  incidentally  noticed  several  cases  where  equity  has  refused  to  relieve  as  to 
matter  of  defence  barred  at  law.  Equity  will  sometimes  relieve  where  the  matter  was 
rendered  unavailable  at  law  by  fraud,  accident  or  mistake.  Thus,  the  defense  of  usury 
being  interposed  before  a  justice,  failed  ;  and  so  did  an  appeal  from  him,  owing  to  an  acci- 
dental informality  in  prosecuting  it ;  yet  chancery  relieved.  Cave  v.  Davis,  5  Monroe, 
392,  394.  In  Lucas  v.  Currj^'s  Ex'rs  (8  Bail.  406),  it  was  said  by  Harper,  J.,  that  where  the 
principal  in  an  administration  bond  submits  to  a  decree  for  account  in  the  Orphan's  Court 
in  fraud  of  the  surety,  the  latter  may  be  relieved  in  equity.  An  account  taken  in  a  pro- 
bate court  and  a  decree  thereon  (though  declared  by  statute  to  be  final  and  conclus- 
ive), was  impeached  in  equity  on  the  ground  that  the  administrator  had  fraudulently 
suppressed  a  credit.  Pratt  v.  Northam,  5  Mason,  95,  103.  The  Court  of  Chancery  in  one 
case  relieved,  where  at  the  time  of  the  former  suit  at  law  the  matter  was  holden  unavail- 
able there,  and  so  failed  as  a  defense,  though  the  courts  of  law  afterwards  changed  their 
ground.  It  was  the  common  case  of  a  fraudulent  release  obtained  from  the  assignor  of  a 
chose  in  action  after  notice.  At  the  time  of  trial,  the  course  of  the  law  courts  was  to 
refuse  such  an  answer  to  a  release ;  and  a  bill  was  subsequently  filed  to  avoid  It.  After 
the  bill  was  filed,  the  courts  of  law  adopted  a  different  rule,  holding  that  a  fraud  might 
be  shown  in  their  courts ;  yet  chancery  relieved.  Dana  v.  Hall,  1  Aik.  253,  and  Hall  v. 
Dana,  2  Id.  381.  For  the  rule  as  finally  settled  at  law  in  Vermont,  see  Strong  v.  Strong, 
3  Aik.  373.  A  party  was  relieved  in  equity,  ag'ainst  a  judgment  at  law,  on  the  ground 
that  he  had  not  come  to  a  knowledge  of  his  defense  until  after  the  judgment  was  ren- 
dered against  him.  Hubbard  v.  Hobson,  1  Breese,  147,  149.  So,  though  he  knew  of  the 
defense,  but  not  of  the  proof,  till  after  judgment  and  when  a  bill  of  discovery  would 
have  been  therefore  useless.  Lewis  v.  Brooks,  6  Yerg.  167,  184.  A  bond  was,  by  mistake, 
drawn  so  as  to  bind  the  agent  personally  instead  of  his  principal ;  on  which!  after  plead- 
ing the  mistake,  a  recovery  was  had  at  law  against  the  agent's  executor.  Held,  that  he 
Was  relievable  in  equity ;.  for  the  mistake  was  not  available  at  law,  though  otherwise  in 
equity.  Lindley  v.  Cravens,  3  Blackf.  426.  So  of  any  mistake  in  the  frame  of  a  sealed 
instrument ;  as  by  omitting  a  proviso,  by  which  the  agreement  is  to  become  void.  Bur- 
chet  V.  Faulkner,  1  Dana,  99,  100.  The  nominal  plaintiff  being,  at  law,  incompetent  in 
New  York  as  a  witness  for  the  defendant  {ante,  note  19,  Vol.  I),  and  he  being  the  only 
person  by  whom  the  defense  could  be  established,  it  was  held,  that   the  defendant 
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*119  migtt  have  relief  in  equity  by  filing  Ms  bill  after  *verdict  and  reviewing  the  mat- 
ter tried,  inasmuch  as  the  party  would  be  competent  according  to  the  law  of  eyi' 
dence  in  that  court.  Norton  v.  Woods,  5  Paige,  249.  If  the  facts  constituting  a  legal 
defense  to  an  action  at  law  can  only  be  established  by  a  discovery  from  the  plaintiff,  aad, 
the  defendant  can,  by  the  aid  of  such  discovery,  avail  himself  of  such  defense  at  law,  lie 
should  resort  to  that  mode,  or  he  may  be  precluded  by  the  judgment.  But  in  cases  of 
that  Icind,  chancery  may,  if  a  satisfactory  excuse  is  shown  for  not  resorting  to  a  bill  in 
the  first  instance,  grant  relief  even  after  judgment.  Id.  The  general  rule  is,  that  matter 
constituting  a  defense  at  law  must  be  used  there,  and  if  a  party  omits  to  do  so,  chancery 
will  not  relieve.    Id. 

The  doctrines  of  this  head  will  be  found  still  farther  illustrated  by  many  of  the  cases 
cited  supra,  on  the  general  question  how  far  chancery  will  relieve  in  a  matter  already  tried 
at  law. 

In  identifying  the  point  or  subject  matter  of  th#former  and  present  suit,  we  are  fre- 
quently driven  to  a  consideration  of  the  apportionment,  or  splitting  up  of  demands,  a  doc 
trine  which  we  looked  into  ante,  note  364,  et  seq.  This  practice  is  more  common  where 
courts  are  limited  in  their  jurisdiction  to  small  amounts.  In  these  the  suitor  finds  less 
delay  and  expense,  two  objects  which  are  often  of  such  importance  as  to  countervail  con- 
siderable sacrifice  in  the  principal  demand.  Courts,  therefore,  both  iu  England  and  this 
country,  allow  him  to  sue  on  a  demand  of  any  amount  in  truth,  provided  he  will  claim 
upon  it  a  sum  within  the  jurisdiction.  Barnes  v.  Winkler,  2  Carr.  &  Payne,  345,  Oor, 
Abbot,  C.  J.  ;  Tuttle  v.  Maston,  1  John  Cas.  25  ;  Cahill  v.  Dolph,  Id.  333 ;  Putnam  v.  She- 
lop,  13  John.  Eep.  435 ;  Boomer  v.  Laiiie,  10  Wend.  535 ;  Lewis  v.  Spencer,  13  Id.  139. 
Contra,  in  South  Carolina,  as  to  a  demand  on  a  promissory  note.  Simpson  v.  M'MilUon, 
1  Nott  &  M'Cord,  193;  Bent's  Ex'r  v.  Graves,  3  M'Cord's  Kep.  280."  But  in  assumpsit 
where  the  plaintiff  sued  for  services  on  a  quantum  meruit,  the  same  rule  was  held  as  in 
England  and  New  York.  Goldthwaite  v.  Dent,  3  M'Cord,  365.  But  see  Wells  ads.  Rey- 
nolds, 1  Const.  Rep.  So.  Car.  478.  And  in  trover,  the  plaintiff  may  relinquish  a  portion  of 
his  rightful  claim  and  so  bring  his  suit  within  the  inferior  jurisdiction.  Huff  v.  Huff,  3 
Bail.  Rep.  456. 

The  motive  above  adverted  to,  added  to  circumstances  which  are  common  to  all  juris- ^ 
dictions,  such  as  a  partial  failure  of  proof,  and  a  consequent  withdrawal  of  the  demand 
pro  tanto,  the  virtual  though  not  express  inclusion  of  the  present  matter  in  the  former 
record,  &c.,  have  made  this  head  of  apportionment  a  more  common  topic  of  investigation 
in  connection  with  inferior  than  with  the  higher  courts.  In  all,  however,  the  principle  is 
precisely  the  same  ;  you  shall  not  evade  the  bar  for  the  residue,  by  alleging  that  you  have 
before  litigated  but  a  portion  of  what  is  deemed  an  integral  demand,  whether  it  sound  in 
contract,  a  private  wrong,  or  public  crime,  and  whether  it  be  matter  in  action  or  defense. 
And  as  in  the  note  just  referred  to  we  cited  authorities  common  both  to  the  superior  and 
inferior  courts,  we  shall  here  do  no  more  than  follow  out  the  cases  there  put  by  additional 
instances  of  indiscriminate  application. 

In  a  case  where  a  demand  might  have  been  separated  and  withdrawn,  yet  going  to  the 
jury  among  others,  though  without  any  proof,  and  being  therefore  disallowed,  the  rem- 
edy by  subsequent  suit  was  held  to  be  barred.  Irwin  v.  Knox,  10  John.  Rep.  365,  wrongly 
cited  ante,  in  these  notes,  as  11  John.  A  plaintiff  may  withdraw  one  independent  discon- 
nected claim  before  a  j  ustice,  at  any  time  before  it  is  finally  submitted  ;  which  will  secure 
his  subsequent  action  for  so  much.  Ante,  note  264 ;  Louw  v.  Davis,  13  John.  Rep.  227. 
(In  a  recent  case  the  court  held  that  a  defendant  might  withdraw  a  defense,  of  fraud  in  au 
action  for  purchase  money,  and  bring  a  separate  action  therefor.  McDonald  v.  Christie, 
42  Barb.  36).  And  it  is  inferable  from  what  was  said  in  Phinney  v.  Earle  (9  John.  Rep. 
353),  that  even  if  not  otherwise  warranted  in  withholding  it,  if  it  be  objected  to  as  inad- 
missible by  the  defendant,  and  rejected  on  that  ground,  a'subsequent  action  shall  not  be 
barred.  But  a  late  case  in  the  King's  Bench  will  show  that  the  courts  are  jealous  of 
allowing  the  creditor  to  bring  separate  suits,  even  for  items  apparently  disconnected.  The 
defendant  had  been  the  plaintiff's  steward,  and  had  from  time  to  time  before  April,  1832, 
received  at  different  periods  on  sales  of  timber  £3,400 :  and  in  June  following,  two  other 
sums.  In  August,  1833,  the  plaintiff's  agent  investigated  the  defendant's  accounts,  and 
found  due  from  him  £7,000,  including  everything,  except  £46  not  then  known  to  have 
been  received  by  the  defendant.  The  plaintiff  sued  in  an  inferior  court,  laying  his  dam- 
ages at  £4,000;  had  judgment  by  default,  and  a  summary  assessment  of  damages  and 
judgment  were  taken  by  his  agent  for  £3,400,  because  the  defendant,  as  the  agent  then 
thought,  had  not  any  property  exceeding  that  sum.  This  was  held  a  bar  to  a  subsequent 
action  as  to  all  except  the  £46.  The  court  considered  the  proceeding  equivalent  to  a  sub- 
mission of  the  other  items  to  a  jury.  Bagot  v.  Williams,  3  Barn.  &  Cress.  235.  Where  a 
suit  is  brought  for  a  divorce,  with  or  without  allowance  of  alimony,  no  subsequent 
*130  suit  lies  for  alimony,  or  for  increase  of  alimony ;  the  matter  *should  have  been  lit- 
igated in  the  divorce  suit,  the  decree  in  which  is  final.  An  original  suit  does  not 
lie  for  alimony ;  it  is  only  incident  to  a  suit  for  divorce.  Fischli  v.  Fischli,  1  Blackf.  360. 
And  this  though  the  divorce  were  in  a  foreign  state,  and  the  defendant  has  property  lying 
in  the  state  where  the  second  suit  is  instituted.    Id. 
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We  made  the  remark  ante  (note  364),  that  the  plaintiff  may  bring  separate  suits  where 
his  demand  is  divisible.  An  obvious  instance  is,  where  A.  promised  to  save  B.  harmless 
of  three  several  promissory  notes  of  less  than  $100  each  (a  Vermont  justice's  jurisdiction), 
payable  in  three  successive  yeai^s.  A,  failed,  and  B.  was  obliged  to  pay  the  notes  as  they 
fell  due  ;  B.  in  Vermont  was  allowed  to  recover  before  a  justice  for  each  successive  demand 
as  it  became  due,  upon  each  successive  payment  by  him ;  and  one  recovery  was  held  no 
bar  to  the  others.  Hosford  v.  Foot,  3  Verm.  Rep.  391,  393.  It  is  likened  to  the  case  of  a 
note  payable  by  installments.  See  Badger  v.  Titcomb,  15  Pick.  409,  413,  414.  So  where 
A.  became  indebted  to  B.  less  than  40«.  (the  jurisdiction  of  the  County  Court  in  England) 
for  carriage  of  goods,  and  less  than  40».  for  like  carriage  one  month  after ;  B.  sued  for  each 
separately  in  the  County  Court.  Held  distinct  debts ;  and  proliibition  refused.  Eex  v. 
Sheriff  of  Hertfordshire,  1  Barn.  &  Adolph,  573.  In  this  case  two  decisions  were  cited 
from  1  Ventr. ;  viz :  Anon.  65,  and  Girling  v.  Alders,  73 ;  where  it  was  held  that  such 
demands  should  not  be  severed.  Sudi  severance  was  said,  in  Girling  v.  Alders,  to  be  in 
fravdem  legis,  to  give  the  County  Coim  jurisdiction  ;  and  prohibition  was  granted  for  that 
season.  No  attention,  however,  was  paid  in  the  principal  case  to  these  authorities.  If 
the  contract  were  entire,  it  was  held  that  it  could  not  be  severed  in  fraud  of  the  King's 
Court,  as  early  as  the  Year  Book,  19  H.  VI,  5') ;  and  ■■  prohibition  was  then  granted  in 
such  a  case.  See  the  South  Carolina  cases  cited  supra.  A  singular  illustration  is  put 
in  the  anonymous  case  from  Ventris,  "  that  if  a  man  at  divers  times  steals  things,  all 
which  amount  to  above  18(?.  [the  measure  of  petit  larceny]  it  is  felony  capital,"  [grand 
larceny.]  Girling  v.  Alders  is  reported  in  3  Keb.  617,  by  the  title  of  Girling  v.  Aldas.  It 
there  appears  to  be  a  case  of  splitting  an  entire  account  into  several  items,  like  some  of 
the  decisions  cited  ante  (note  264).  from  the  New  York  and  Connecticut  reports.  The 
whole  case  is  thus :  "  Coleman  opposed  a  prohibition  to  the  honor  of  ale,  on  splitting  of 
actions  because  the  party  was  insolvent,  and  the  contracts  reaUy  several  and  several  deli- 
veries of  ale,  by  Maltster  to  Alewife  ;  sed  non  allocatur ;  but  per  Curiam ;  a  prohibition 
must  be  awarded.  If  the  causes  may  be  joined  in  one  action,  they  must ;  and  a  prohib.- 
tion  was  awarded." 

In  Badger  v.  Titcomb  (15  Pick.  Rep.  409),  the  defendant  being  the  keeper  of  an  office 
for  procuring  crews  for  vessels,  contracted  with  the  plaintiff  to  pay  the  latter  a  certain 
sum  for  each  man  shipped,  and  to  repay  certain  advances  to  be  made  by  the  plaintiff;  the 
plaintiff  sued  to  recover-  the  stipulated  amount  for  men  shipped  at  different  times,  and 
also  for  moneys  advanced  pursuant  to  the  agreement.  The  defense  was,  that  after  the 
demands  sued  for  were  due,  the  plaintiff  had  recovered  in  a  former  suit  for  similar  items 
accruing  under  the  same  contract.  But  it  was  held  that  the  first  suit  was  no  bar ;  that 
though  the  agreement  was  entire,  the  performance  was  several,  and  that  each  breach  of 
the  defendant's  promise  would  support  a  distinct  action  of  assumpsit.  It  was  conceded  by 
Wilde,  J.,  who  delivered  the  opinion,  that  the  case  of  Guernsey  v.  Carver,  (8  Wend.  492 
cited  ante,  note  364),  if  rightly  decided,  would  maintain  the  defense ;  but  he  denied  that  a 
running  account  for  goods,  money,  &c.,  accruing  at  various  times,  and  all  due,  would  con- 
stitute an  entire  demand,  unless  there  was  some  express  or  implied  agreement  to  that 
effect ;  and  in  respect  to  Guernsey  v.  Carver,  where  this  was  held,  he  says :  "  We  know  of 
no  principle  of  law,  nor  of  any  other  decided  case,  on  which  that  decision  can  be  sus- 
tained "  But  see  the  cases  cited  supra,  together  with  those  cited  ante,  note  264.  Guernsey 
V.  Carver  stands  directly  supported  by  a  still  more  recent  case  in  the  same  court.  Stevens  v. 
Lockwood,  13  Wendell,  644.  Again:  the  defendant  bought  of  the  plaintiff  several  lot- 
tery tickets,  which  were  delivered  by  separate  agents  to  the  plaintiff,  at  the  different 
offices  occupied  by  them,  and  at  different  times.  Two  separate  suits  by  summons  were 
simultaneously  brought  for  the  price  of  each,  before  the  same  justice.  The  trial  and 
recovery  first  had,  though  but  for  the  tickets  sold  at  one  office,  were  held  a  bar  to  a 
recovery  in  the  other  suit.  And  per  Nelson,  J. :  "  The  splitting  up  of  small  demands  to 
multiply  suits,  is  strongly  discountenanced  by  this  court.  It  is  unnecessary  and  oppres- 
sive." Colvln  V.  Corwin,  15  Wend,  557,  559.  (The  cases  of  Guernsey  v.  Carver,  and 
Stevens  v.  Lockwood,  are  reviewed  and  questioned ;  and  that  of  Colvin  v.  Corwin,  is  over- 
ruled in  the  Court  of  Appeals  by  the  decision  in  the  late  case  of  Secor  v.  Sturgis,  16  N.  Y., 
548  ;  43  Barb.  270.)  The  case  of  Markliam  v.  Middleton  (2  Strange,  1259),  seems  also  to 
have  been  regarded  by  learned  judges  as  maintaining  that  a  running  account  of  various 
items,  but  all  due,  was  an  entire  demand  not  severable.  See  per  Kenyon,  C.  J.,  in 
*131  Seddon  v.  Tutop,  6  T,  R.  609  ;  per  Spencer,  J.,  in  Phillips  v.  Berick,  16  John.  *Rep. 
140,  141  ;  per  Savage,  C.  J.,  in  Stevens  v.  Lockwood,  supra.  See,  also,  Avery  v. 
Fitch,  4  Conn.  Rep.  363.  If  a  part  even  of  an  entire  account,  in  an  action  of  book  debt  for 
the  whole,  be  rejected  because  it  is  not  due,  another  action  lies  for  it.  M'Laughlin  v.  Hill, 
6  Verm.  Rep.  30.  The  plaintiff  sued  and  declared  in  debt  for  rent  and  for  money  had  and 
received ;  and  furnished  a  particular  under  the  last  count  for  the  proceeds  of  stone  con- 
verted by  the  defendant.  The  plaintiff"  then  sued  in  trover  for  the  stone  :  and  in  the  first 
action  tt)ok  a  verdict  for  the  rent  only,  and  this  was  held  no  bar  to  the  action  of  trover. 
Hadley  v.  Green,  2  Tyr.  300. 

The  rule  as  to  severing  an  entire  demand  is  equally  applicable  to  matter  introduced  by 
■way  of  defense.    A  man  agrees  with  you  to  labor  for  a  year.    He  works  out  half  his  time 
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and  sues  tund  recovers,  as  he  may  do  in  some  courts,  subject  to  your  damage  for  the  breach. 
You  may  elect  to  defend  the  first  suit  by  showing  damage  to  the  extent  of  his  claim ;  but 
you  can  recover  no  more,  and  are  thus  concluded  as  to  your  entire  claim.  Whereas,  if 
you  allow  him  to  take  a  verdict  to  the  full  value  of  his  labor  in  the  abstract,  you  may 
afterwards  sue,  and  recover  for  your  whole  damage,  though  it  exceeded  the  value  of  his 
labor.  Britton  v.  Turner,  6  N.  H.  Rep.  481.  And  see  Wadleigh  v.  Sutton,  6  N.  H.  Rep. 
15.    (42  Barb.  36). 

(In  actions  to  recover  the  price  of  goods  sold,  the  defendant  may  plead  and  shew 
the  true  value  of  the  articles  sold,  in  the  case  of  a  breach  of  warranty,  in  reduction  of  the 
recovery  claimed,  as  well  as  in  cases  of  fraud ;  such  defense  being  allowed  to  avoid  circuity 
of  action ;  M'Allister  v.  Reab,  4  Wend.  485 ;  .but  the  defendant  is  not  bound  to  interpose 
his  cause  of  action  for  the  breach  of  warranty  in  diminution  of  damages,  and  is  not  preju- 
diced by  the  omission  ;  Cook  v.  Moseley,  13  Id.  277  ;  he  has  his  election  to  set  up  his  claim 
in  answer  to  the  plaintiffs  demand,  or  to  resort  to  a  cross  action.  Batterman  v.  Pierce,  3 
Hill,  171 ;  Ives  v.  Van  Epps,  22  Wend.  155 ;  McDonald  v.  Christie,  42  Barb.  36.  As  a 
general  rule,  the  defendant  who  has  an  equitable  defense  to  an  action,  being  now  anthor- 
ized  to  interpose  it  by  answer,  is  bound  to  do  so,  and  wiU  not  be  permitted  to  bring  a 
separate  action  merely  for  the  purpose  of  restraining  the  prosecution  of  another  action 
pending  in  the  same  court.     Winfield  v.  Bacon,  24  Barb.  154. 

Where  an  action  is  brought  upon  a  contract  for  professional  services  and  skill,  as  a 
physician  in  the  treatment  of  a  broken  limb,  and  the  plaintiff  recovers  under  a  general 
denial,  the  j  udgment  in  his  favor  includes  the  fact  of  performance  with  skill,  so  that  the 
judgment  is  a  bar  to  an  action  for  mal-practice.  Bellinger  v.  Craigue,  31  Barb.  534.  So 
a  judgment  for  negligent  and  unskillful  treatment  is  a  bar  to  an  action  for  the  services. 
Edwards  v.  Stewart,  15  Barb.  67.  Ante,  notes  261,  262,  265.  So  where  a  party  sues  on  a 
special  agreement  to  manufacture  certain  machinery  and  alleges  performance,  a  recovery 
and  judgment  thereon  is  a  bar  to  a  subsequent  action  by  the  defendant  for  alleged  non- 
performance of  the  same  agreement.    Davis  v.  Tallcot,  2  Kern.  184. 

Where  the  action  is  brought  for  one  portion  of  a  demand,  or  for  one  of  several  demanda- 
arising  out  of  the  same  contract  or  transaction,  a  j  udgment  therein  is  a  bar  to  a  subsequent, 
suit  for  the  residue  of  such  demand  or  demands  ;  and  the  rule  is  the  same  where  the  first 
suit  includes  all  the  demands,  whether  litigated  or  not.    Hopf  v.  Myers,  42  Barb.  270.) 

The  prohibition  against  instituting  several  prosecutions  for  crimes  of  the  like,  or  of 
different  grades,  founded  upon  the  same  transaction,  is  referable* to  this  principle  forbid- 
ding several  actions  for  the  same  demand.  "If  in  civil  cases  the  law  abhors  a  multi- 
plicity of  suits,  it  is  yet  more  watchful  in  criminal  cases  that  the  crown  shall  not  oppress 
the  subject,  or  the  government  the  citizen  by  unreasonahle  prosecutions."  Per  Drake,  J., 
in  State  v.  Cooper,  1  Green's  Rep.  375.  In  State  v.  Inglis  (2  Hayw,  Rep.  4),  A.  had  been 
indicted  and  convicted  of  an  assault  and  battery  upon  B.,  and  afterward,  he  was  prose- 
cuted along  with  others  for  a  riot,  and  for  beating  and  imprisoning  B.;  both  offenses 
grew  out  of  the  same  transaction,  and  the  former  suit  being  relied  on  by  A.,  it  was  held 
a  bar.  "  The  state,"  say  the  court,  "  cannot  divide  an  offense  consisting  of  several  trespasses 
into  as  many  Indictment  as  there  are  acts  of  trespass  that  would  separately  support  an  in- 
dictment, and  afterwards  indict  for  the  offense  compounded  of  tl  lem  all ;  as,  for  instance,  first 
indict  for  the  assault,  then  for  a  battery,  then  for  imprisonment,  then  for  riot,  then  for  may- 
hem, &c. ;  but  upon  an  indictment  for  any  of  these  offenses,  the  court  will  inquire  into  the  con- 
comitant facts,  and  receive  information  thereof,  by  way  of  aggravating  the  fine  or  punish- 
ment, and  will  proportion  the  same  to  the  nature  of  the  offense  as  enhanced  by  all  these  cir- 
cumstances, and  no  indictment  will  afterwards  lie  for  any  of  these  separate  facts  done  at  tho 
same  time."  Id.  p.  5.  So  as  to  a  former  conviction  under  like  circumstances.  Common- 
wealth V.  Kinney,  2  Virg.  Cas.  139.  The  reporter  (Id.  p.  140)  adds,  by  way  of  note,  as 
follows  ;  "  In  this  case,  the  court  was  of  opinion,  that  as  the  inferior  offense  of  an  assault 
and  battery  was  included  in  the  higher  offense  of  a  riot,  and  constituted  a  part  of  it,  and' 
the  commonwealth  had  already  elected  to  indict,  and  had  actually  convicted  the  defend- 
ant of  that  inferior  offense,  it  was  barred  from  prosecuting  the  defendant  for  the  higher 
offense ;  for  if  this  procteding  were  allowed,  then  the  defendant,  having  been  already- 
fined  and  imprisoned  for  the  battery,  might  be  again  placed  in  peril  of  another  fine  and 
imprisonment  for  a  riot,  of  which  the  battery  of  which  he  had  before  been  convicted,  was 
a  part,  and  perhaps  the  chief  part. 

"  An  acquittal  of  manslaughter  will  bar  a  future  prosecution  for  murder.  1  Chitty,. 
455,  456  ;  2  Hale,  246.  And  an  acquittal  of  murder  is  a  bar  to  an  indictment  for  petty 
treason.  Foster,  329.  And  I  presume,  by  parity  of  reasoning,  a  corwiction  of  manslaugh- 
ter will  bar  a  prosecution  for  murder,  and  a  conviction  of  murder  a  prosecution  for 
petit  treason ;  for  the  plea  of  autrefois  convict  depends  on  the  same  principle  with  the  plea 
of  autrefois  acquit.    1  Chitty,  461. 

"  In  cases  of  this  kind,  where  two  grades  of  offense  are  the  result  of  the  same  act,  it' 
would  seem  that  the  attorney  for  the  commonwealth  should  either  begin  with  the  higher, 
and  on  failure,  prosecute  for  the  lower,  or  unite  both  offenses  in  the  same  indictment, 
under  separate  counts.  Thus  the  three  defendants  might  have  been  indicted  for  riot  and 
beating  a  man.    If  convicted,  their  punishment  covers  the  whole  ground,  and  they,  or 
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either  of  them,  cannot  be  indicted  for  the  battery  alone.  If  acquitted,  however,  they 
could  not  plead  autrefois  acquit  to  a  second  Indictment  charging  them  with  the  battery, 
because,  although  they  might  not  be  guilty  of  the  riot,  yet  they,  or  some  of  them,  might  be 
guilty  of  the  inferior  offence.  See  3  Leach,  716,  Vandercomb's  Case ;  and  3  East's  C.  L. 
519,  But  the  better  way  is  to  charge  the  battery  in  the  same  indictment  with  the  riot, 
under  separate  counts  ;  there  is  no  doubt  that  several  misdemeanors  may  be  joined  in  the 

same  indictment.     1  Chitty,  354 ;  3  Chitty,  489,  note."    Id. 
*133    *The  above  distinction  of  the  learned  reporter  between  a  conviction  and  acquittal, 

must  depend  on  the  question  whether  the  indictment  for  the  higher  offense  neces- 
sarily involve  the  lower.  If  it  do,  then  no  matter  whether  the  result  were  a  conviction  or 
acquittal ;  the  whole  ground  was  covered,  and  shall  not  be  gone  over  again  in  whole 
or  in  part.  To  warrant  the  trial  for  the  battery,  after  acquittal  of  the  riot,  we  must  first 
leam  that  there  cannot  be  a  conviction  of  the  former  under  a  simple  indictment  for  the 
latter ;  for  then,  in  respect  to  the  verdict  of  acquittal,  we  cannot  see  that  the  whole 
ground  was  covered,  though  it  would  be  by  a  verdict  of  conviction.  See  ante,  in  this 
note. 

The  severance  of  the  subject  matter  in  any  form,  and  prosecuting  for  part,  followed  by 
a  trial  on  the  merits,  equally  bars  the  whole.  A  criminal  has  in  his  possession  forged 
bank  bills  on  different  banks,  with  intent  to  pass  them.  He  is  indicted  and  tried  for  the 
intent  in  respect  to  one  of  the  bills,  the  whole  being  an  entire  offense,  this  will  bar 
another  indictment  in  respect  to  any  other  of  the  bills,  though  on  a  bank  different  from  the 
first.  State  of  Connecticut  v.  Benham,  7  Conn.  Rep.  414.  The  decision  is  ably  maintained 
in  argument,  and  illustrated  by  several  authorities  from  the  English  books,  by  Williams, 
J.,  who  delivered  the  opinion  of  the  court  (Id.  417,  418),  thus :  "  It  has  been  decided  that 
a  person  indicted  for  stealing  nine  one  pound  notes,  may  be  convicted  upon  proof  of  steal- 
ing only  one.  Bex  v.  John.  3  Mau.  &  Selw.  539,  548  ;  Rex  v.  Clark,  1  Brod.  &  Bing.  473. 
There,  the  substance  of  the  offense  is  stealing  notes.  Here,  the  substance  of  the  offense  is 
having  in  possession  counterfeit  bills  or  notes.  The  number  may  add  to  the  evidence  of 
guilt,  but  not  to  the  number  of  the  offenses.  In  an  action  for  the  penalty  for  insuring 
tickets  in  a  lottery,  where  ten  tickets  were  insured  at  one  and  the  same  time,  Lord  Ken- 
yon  held  that  but  one  penalty  could  be  recovered.  Holland,  q.  t.  v.  DuflSn,  Peako's  Cas. 
58,"  &c.  A  plea  of  a  former  acquittal  for  the  defendant,  for  an  assault  and  battery,  by  a 
justice  of  the  peace,  was  held  a  sufficient  bar  to  an  indictment  alleging  the  same  offense 
with  the  additional  aggravating  circumstance  of  the  plaintiff's  life  having  been  thereby 
endangered.  Commonwealth  v.  Cunningham,  13  Mass.  Rep.  245.  Where  there  was  an 
assault  and  battery  upon  A.  and  B.  by  the  same  stroke,  and  the  offender  was  legally  con- 
victed of  the  offense  upon  one,  helji  that  this  barred  a  prosecution  for  the  offense  upon  the 
other.  State  v.  Damon,  3  Tyl.  Rep.  390.  The  prisoner  had  been  indicted  and  tried  for 
the  murder  of  Mary  Ann  Condon,  and  convicted  of  manslaughter.  He  had  before  been 
tried  for  the  murder  of  Mary  Cormack,  and  convicted  of  manslaughter,  and  received  the 
benefit  of  clergy.  The  deaths  of  both  proceeded  from  the  same  act ;  but  Mary  Ann  Con- 
don was  not  dead  at  the  time  of  the  first  trial.  Yet  held,  that  the  first  allowance  of 
clergy  protected  the  prisoner  against  the  second  trial.  Rex  v.  Jennings,  Russ.  &  Ry. 
388.  In  Rex  v.  Smith  (3  Carr.  &  Payne,  413),  two  indictments  for  the  same  offense  having 
been  found,  one  charging  it  capitally,  and  the  other  as  a  misdemeanor,  the  prosecution 
was  put  to  elect  which  it  would  go  upon  ;  and  an  acquittal  was  directed  as  to  the  other. 
"  Under  the  numerous  British  statutes,  imposing  severe  penalties,  and  even  taking  away 
.the  benefit  of  clergy  from  larcenies  perpetrated  under  certain  specified  circumstances,  it  is 
the  practice  to  indict  the  crime,  with  all  its  aggravations  under  the  statute ;  and  if  the 
aggravating  circumstances  are  not  proved,  to  convict  of  the  simple  larceny  only.  I  have 
met  with  no  instance  of  an  attempt  on  the  part  of  the  crown,  after  indicting  for  a  simple 
larceny,  and  establishing  that,  to  proceed  by  another  indictment  to  establish  the  higher 
offense."  Her  Drake,  J.,  in  State  v.  Cooper,  1  Green's  Rep.  375.  A  man  was  convicted  of 
arson,  in  burning  S.'s  dwelling-house  In  doing  so,  he  caused  the  death  of  H.,  who  was 
burned  in  the  house  ;  for  which  murder  he  was  indicted  ;  but  being  arraigned,  he  pleaded 
autrefois  acquit,  or  rather  the  whole  matter  specially,  which  was  allowed  as  a  good  plea 
in  bar  of  the  indictment  for  the  higher  crime.  Drake,  J.,  said,  the  proper  course  would 
have  been  to  have  indicted  him  for  the  murder,  laying  the  means  to  have  been  by  the 
.arson,  in  which  case  he  might  have  been  acquitted  of  the  former  and  convicted  of  the 
latter,  and  so  the  whole  offense  have  been  expressly  covered.  But  he  sliould  not  be 
deprived  of  his  plea,  because  the  state  chose  to  indict  and  convict  him  for  the  inferior 
offense,  the  evidence  as  to  both  being  identical.  He  likens  the  case  to  burglary  and  steal- 
ing, and  a  conviction  of  the  latter,  which  he  says  shall  bar  an  indictment  for  the  former 
State  V.  Cooper.  I  Green's  Rep.  361,  373,  374. 

In  New  York  there  are  some  statute  provisions  allowing  conviction  of  an  inferior 
^■degree  of  the  offense  indicted,  but  forbidding  the  conviction  of  an  assault  with  intent  to 

commit  the  crime,  or  of  an  attempt,  when  it  shall  appear  that  the  crime  was 
*123    actually  perpetrated.    3  R.  S.  702,  «g§  20,  37.    The  28th  section  (p.  702)  declares 

the  conviction  or  acquittal  on  a  charge  of  one  degree  of  crime,  a  bar  to  prosecutions 
for  any  other  degree,  or  for  any  attempt  to  commit  the  same  or  any  other  degree. 
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There  are  certain  decisions  which  it  is  difficult  to  reconcile  with  the  above  doctrine. 
Such  seems  to  be  the  case  of  Bailey  v.  Taylor  (8  Bail.  Rep.  49,  stated  amte,  in  this  note), 
where  it  was  held  that  if  one  act  comprise  the  requisite  ingredients  of  two  offenses,  the 
defendant  may  be  prosecuted  successively  for  each.  And  see  The  State  v.  Yancey,  1  N. 
Car.  iiaw  Repos.  519,  stated  ante,  in  this  note.  So  also  with  respect  to  the  case  of  The 
Commonwealth  v.  Roby  (12  Pick.  496),  where  it  was  held  that  a  conviction  for  an  assault 
with  intent  to  commit  murder,  could  in  no  case  be  pleaded  in  bar  to  an  indictment  for 
the  murder  itself     See  this  case  cited  and  commented  upon  ante. 

Other  cases  come  in  as  exceptions  to  the  rule.  Thus,  if  A.  steals  the  goods  of  B.,  and 
on  the  next  day  steals  the  goods  of  C. ;  and  D.  becomes  the  receiver  of  all,,  at  the  same 
time  and  by  one  act ;  a  conviction  for  receiving  the  goods  stolen  from  A.  is  no  bar  to 
another  indictment  for  receiving  the  goods  stolen  from  C  For  the  guilt  of  the  accessory 
has  relation  to  the  crime  of  the  principal,  and  as  the  latter  has  committed  two  offenses, 
so  has  the  former.     Commonwealth  v.  Andrews,  3  Mass.  Rep.  409. 

The  admissibility  of  a  former  judgment  or  proceeding  will  depend  on  its  relevancy. 
This  is  implied  in  all  the  cases  showing  how  far  and  for  what  purposes  a  former  suit 
shall  bar  or  preclude.  The  point  has  been  more  obviously  involved  in  certain  cases 
where  the  former  suit  was  offered  as  a  link  in  a  chain  of  proofs,  or  as  a  circumstance 
from  which  to  infer  particular  facts,  and  in  tliis  lig'ht,  the  decisions  we  shall  notice  are 
somewhat  allied  to  those  where  judgments,  &c.,  inter  alios,  have  been  offered  to  prove 
rem  ipsam,  for  which  see  our  next  succeeding  note. 

The  record  of  a  judgment  confessed  by  a  tenant  to  his  landlord  for  rent,  was  admitted 
in  favor  of  the  latter  to  show  that  the  former  had  recognized  the  relation  of  landlord 
and  tenant.  Weidner  v.  Foster,  2  Pennsylv.  Rep.  23.  The  record  in  a,  suit  may  also 
be  received  as  a  circumstance  that  the  plaintiff  intended  to  appropriate  certain  payments 
to  other  demands  against  the  defendant.  Peters  v.  Anderson,  5  Taunt.  596.  The  record 
of  a  former  suit  in  a  one  hundred  dollar  court,  showing  a  suit  brought  and  discontinued 
by  the  plaintiff,  will  not  be  received  against  him,  from  which  to  infer  that  his  demand 
does  not  exceed  that  sum.  Sweigart  v.  Berk's  Adm'r,  8  Serg.  &  Rawle,  299.  Nor  is  a 
judgment  obtained  by  the  plaintiff's  assignee  for  interest  on  a  bond,  relevant  to  show 
a  payment  of  interest  in  fact;  or  as  conclusive  to  prove  such  payment.  Id.  So  a  judg- 
ment by  default  in  an  inferior  court,  in  a  cause  removed  by  Iwheai  corpus,  and  tried  in  a 
superior  court,  is  no  evidence  whatever  against  the  defendant.  Bettings  v.  Firby,  4 
Man.  &  Ryl.  567. 

It  has  before  been  shown  that  the  case  of  Vooght  v.  Winch,  stated  by  our  author  in 
the  text,  was  erroneous  in  assuming  that  the  defendant  there,  could,  under  the  circum- 
stances, have  availed  himself  of  the  former  verdict  by  pleading  it  as  an  estoppel. '  .471*6, 
note  268.  To  this  extent,  Mr.  Starkie  also,  in  the  later  editions  of  his  treatise,  pronounces 
the  opinion  in  that  case  an  obiter  dictum,  and  doubts  its  soundness.  2  Stark.  Ev.  706, 
note  c  (6th  Am.  ed). 

In  our  note  above  referred  to,  we  ventured  to  say  that  a  former  verdict  and  judgment 
when  properly  admissible  under  general  pleadings,  will  be  equally  conclusive  as  if 
specially  pleaded.  The  Supreme  Court  of  Vermont  (Williams,  J.,  delivering  the  opinion), 
have  recently  laid  down  the  same  doctrine.  Speaking  with  respect  to  a  justice's  jadg- 
ment  of  a  neighboring  state,  they  say:  "A  judgment  duly  rendered,  is  conclusive 
between  the  parties,  upon  the  subject  in  controversy.  Whether  it  is  plead  in  bar,  or 
given  in  evidence,  where  it  is  proper  to  be  given  in  evidence,  its  effect  is  the  same.  The 
merits  of  a  regular  judgment  cannot  be  inquired  into,  where  it  is  given  in  evidence 
under  an  improper  plea,  any  more  than  when  it  is  plead  as  a  bar."  Blodget  v.  Jordan,  6 
Verm.  Rep.  580,  585.     See  also  Starkweather  v.  Loomis,  2  Verm.  Rep.  573. 

But  in  a  case  at  Nisi  Prius  in  England,  to  false  imprisonment  for  arresting  the  plaintiff, 
the  defendant  pleaded:  1.  That  it- was  to  bring  the  plaintiff  to  trial  before  a  court 
martial.  2.  That  it  was  under  the  orders  of  a  superior  oflficer  ;  and  offered  the  conviction 
by  the  court  martial  as  evidence  to  conclude.  Abbott,  C.  J.,  held  that  to  make  it  con- 
clusive even  as  to  the  truth  of  the  charges  and  grounds  of  arrest,  the  proceedings  and 
sentence  should  have  been  pleaded  as  an  estoppel.  Not  being  so  pleaded,  he  allowed  an 
inquiry  into  that.  Hannaford  v.  Hunn,  2  Carr.  &  Payne,  108.  Quere.  And  see  ante,  note 
268,  et  sea.,  and  the  cases  there  cited. 

We  also  examined  the  question  ante  (note  271,  et  seq.),  whether  a  judgment  will 
*124  conclude,  where  *no  issue  was  taken  in  the  suit  in  which  it  was  rendered  upon  a 
"  precise  point."  In  addition  to  the  cases  there  cited  as  maintaining  the  affirmative 
of  the  proposition  it  has  been  directly  held  in  Georgia,  that  it  is  not  necessary  that  the 
fact  to  be  proved  by  a  former  record  should  have  been  solely  and  specifically  put  in  issue, 
in  the  first  suit,  but  it  is  sufficient  if  it  was  a  fact  essential  to  the  finding  of  the  verdict. 
Crockett  v.  Ronton,  Dudley's  Rep.  254,  256. 

It  was  observed  ante  (note  202,)  that  when  a  question  is  made  respecting  the  identity  of 
matters  sought  to  be  barred  by  a  former  suit,  parol  evidence  is  admissible  in  aid  of  the 
record  or  proceeding.  Additional  illustrations  of  the  same  doctrine  occur.  In  Rnggles  v. 
Alexander  (2  Rawle,  286,  237),  it  is  said  "  that  whether  a  former  suit  was  for  the  same 
cause  of  action,  is  often,  too  often,  the  subject  of  parol  proof;  and  to  be  proved  in  no  other 
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way.  In  all  actions  of  assumpsit,  and  in  all  actions  of  ejectment,  no  otlier  proof  can  be 
adduced."  Parol  evidence  is  admissible  to  show  the  fact  and  reason  why  a  demand,  though 
presented,  was  shut  out  in  a  former  action,  as  a  ground  for  a  recovery  in  the  present :  e.  g., 
that  it  was  not  then  due.  M'Laughlin  v.  Hill,  6  Vermont  Rep.  30.  The  account  in  evi- 
dence on  the  former  trial  may  be  resorted  to.  Id.  The  pleading  in  the  former  suit 
covering  the  present  claim,  it  was  'prima  fauM,  tried,  and  the  orvm  probcmdi  of  the  contrary, 
lies  with  the  party  now  claiming  against  such  presumption.  M'Laughlin  v.  Hill,  6  Verm. 
Eep.  20,  25  ;  Bridge  v.  Gray,  14  Pick.  55  ;  Badger  v.  Titcomb,  15  Id.  409,  416.  Parol  evi- 
dence from  the  j  ustice  himself,  that  he  decided  against  the  plaintiff  in  the  former  suit,  on 
the  ground  that  the  rent  now  claimed  was  not  due,  was  received,  and  held  well  in  answer 
to  the  bar,  in  Estill  v.  Taul  (2  Yerg.  467,  471).  So  you  may,  where  it  is  material,  inquire 
of  the  justice  or  any  other,  whether  the  merits  were  gone  into.  Ferrell  v.  Underwood,  2 
Dev.  Ill,  114.  But  you  shall  not  be  allowed  to  inquire  what  a  particular  j  udgment  means : 
e.  g.,  where  the  entry  by  a  justice  was  that,  "  in  this  case  plaintiff  pay  costs ;"  held,  that 
the  justice  could  not  be  asked  whether  he  considered  it  more  than  a  nonsuit.  Id.  A  bill 
of  particulars  in  the  former  suit  was  held  admissible  to  show  the  matter  which  was  in 
fact  tried  in  the  former  action.  Marsh  v.  Pier,  4  Rawle,  273,  282.  In  Smith  v.  Kelly  (2 
Hall's  Eep.  N.  Y.  S.  C.  317),  not  only  a  bill  of  particulars  was  received,  but  the  counsel 
sworn  as  to  the  grounds  taken  in  defense  and  the  judge's  charge  on  the  former  trial,  &c., 
in  order  to  see  whether  the  point  now  on  trial  came  to  the  jury  upon  the  first  trial.  As 
to  parol  evidence  to  identify  the  parties,  see  post  of  this  note,  and  Lyon  v.  Chalker,  3  Watts' 
Rep.  14 ;  Sadler  v.  Slabaugh^^  Id.  73,  there  cited. 

(Where  a  justice's  judgment  is  put  in  evidence  to  establish  title  to  property  not 
litigated  before  him,  and  the-  pleadings  in  the  suit  and  the  justice's  docket  are 
not  definite  enough  to  shew  what  was  really  tried  and  passed  upon  by  the  justice, 
viz :  whether  plaintiff  recovered  the  consideration  he  had  paid  as  upon  a  rescission 
of  the  contract  or  damages  for  a  breach  of  warranty,  it  may  be  shewn  by  parol 
what  facts  were  proved  before  the  justice,  in  order  to  shew  that  the  recovery  was 
based  upon  a  rescission  of  the  contract.  Royce  v.  Burt,  42  Barb.  655.  The  justice  may 
give  parol  evidence  of  the  ground  on  which  he  rendered  the  judgment  on  the  trial  before 
him ;  so  held  where  the  justice  found  that  a  bill  of  sale  was  fraudulent  and  void  as  against 
creditors,  and  his  judgment  was  treated  as  conclusive  upon  the  question  of  fraud  in  a 
second  action  involving  the  same  question ;  Doty  v.  Brown,  4  Comst.  71.  An  adjudication 
in  a  former  suit  that  a  renewal  note  was  usurious  and  void  is  conclusive  evidence  of  that 
fact  in  a  new  action  on  the  original  note  or  notes,  and  estops  the  defendant  in  the  former 
action  from  setting  up  the  renewal  note,  in  the  second  action,  as  payment  of  the  original 
note  or  notes.  Central  City  Bank  v.  Dana,  33  Barb.  396  ;  a  former  judgment  recovered  on 
default  and  paid,  is  admissible  in  a  subsequent  suit  on  a  note  given  under  the  same  state 
of  facts ;  20  N.  Y.  344.  If  a  justice  act  without  jurisdiction,  i.  e.,  where  the  title  to  land 
is  involved,  his  judgment  is  void,  and  cannot  be  proved  in  a  subsequent  action  to  shew 
the  fact  established  by  his  judgment  res  adjudicata.  Gage  v.  Hill,  43  Barb.  44  ;  entries 
by  the  justice  in  his  docket  cannotbe  modified  by  parol :  Garfield  v.  Douglass,  23  111.  100) 

The  rule  allowing  parol  evidence  in  order  to  identify  the  subject  matter,  merely  extends 
to  explanation  ;  you  shall  never  contradict  the  record.  Accordingly,  where  the  record 
distinctly  sliows  the  offense  charged  in  a  former  indictment  to  be  difl'erent  from  that 
charged  in  a  subsequent  one,  the  prisoner,  for  the  purpose  of  establishing  a  bar,  shall  not 
be  permitted  to  allege  their  identity.  Rex  v.  Smith,  3  Barn.  &  Cress.  502.  Further  as  to 
this  distinction  between  contradicting  and  explaining  a  judicial  proceeding,  see  Yard  v. 
Cramond  (5  Rawle,  18),  where  it  was  recognized  as  to  the  decision  of  commissioners  under 
an  American  treaty  with  Spain. 

Primes  and  strangers.  The  same  distinction  between  parties,  privies,  and  strangers, 
which  are  noticed  in  the  text,  and  in  the  notes  connected  therewith,  are  equally  applicable 
in  determining  the  admissibility  and  effect  of  former  judicial  proceedings  of  inferior 
courts.  See  Galbraith's  Lessee  v.  M'Gaw,  Addis.  Rep.  305,  308.  Wn  shall,  tlierefore,  here 
resume  and  pursue  the  subject  of  "verdicts  and  judgments  with  reference  to  the  parties," 
irrespective  of  the  dignity  of  the  forum  before  which  the  former  proceeding  was  had. 

The  general  rule,  that  a  judicial  proceeding,  ascertaining  particular  facts  between  two 
persons,  is  not  to  be  used  against  strangers  is  sustained  by  the  cases  cited  ante  (note  251), 
and  also  by  the  following  cases  ;  Burnside  v.  Miskelly,  Watts,  506  ;  Morgan  v.  Livingston, 
6  Mart.  Lou.  Rep.  237 ;  Hyde  v.  Henry,  4  Id.  (N.  S.)  51 ;  Yard  v.  Cramond,  5  Rawle.  44 ; 
Williams  v.  Trepaignier,  1  Mart.  Lou.  Rep.  (N.  S.)  371,  374 ;  Broussard  v.  Bernard,  7  Lou. 
Rep.  by  Curry,  316,  333,  334.  B.  brought  an  action  before  a  justice  of  the  peace  against 
William  Johnson  and  Son,  for  a  penalty  in  selling  liquor  without  license,  in  which  the 
jury  found  no  cause  of  action  ;  and  hold,  that  this  was  no  bar  to  an  action  by  the  same 
plaintiff,  before  a  justice,  for  the  same  penalty, against  William  Johnson,  son  of  WiUiam  : 
and  the  same  was  held  of  a  previous  judgment  for  the  penalty  before  another  justice, 
confessed  in  favor  of  P.  by  William  Johnson  and  son,  and  paid :  for,  say  the  court,  "  the 
one  judgment  set  up  as  a  former  acquittal,  and  the  other  as  a  former  recovery,  were  not 
in  the  same  right."  Johnson  v.  Emmons,  3  Penningt.  Rep.  747.  A  record  is  not  evidence 
of  the  facts  it  contains  against  the  attorney  on  the  record.  He  is  not  party  nor 
*125    privy  for  *that  purpose.    Breedlove  v.  Turner,  9  Mart.  Lou.  Rep.  353,  875,  k  seq. 
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A  corporation  is  not  bound  by  judgment  or  decree  in  a  suit  between  its  treasurer  and 
others,  the  treasurer  being  named  as  party,  unless  he  was  by  law  authorized  to  represent 
the  interests  of  the  corporation  in  such  suit.  Hellain  v.  Mauriu,  8  Lou.  Rep.  by  Curry, 
111,  113.  A  judgment  in  admiralty  by  privileged  creditors  against  a  steamboat,  in  which 
three-fourths  of  the  owners  are  parties,  is  not  binding  on  the  Interest  of  the  other  owner, 
which  is  attached  at  the  suit  of  his  creditor.  Hart  v.  Lodwick,  8  Lou.  Rep.  by  Curry,  164, 
167.  T.,  the  holder  of  a  lease,  drew  an  order  on  the  lessee  in  favor  of  S.  for  the  rent 
arrear  which  might  be  found  due.  The  lessee  having  accepted  the  order,  held  that  a  sub- 
sequent award  and  judgment  between  T.  and  the  lessee,  liquidating  the  amount,  should 
not  be  received  to  affect  S.  Smith  v.  Hall,  8  Qreenl.  348.  A  judgment  was  obtained  at 
law  against  three  out  of  four  sureties.  On  a  bill  filed  for  contribution  by  the  former 
against  the  latter,  held,  that  he  was  not  concluded  by  the  judgiient.  Thompson  v. 
Toung,  2  Ham.  Rep.  334.  The  grantee  of  land  is  not  bound  by  a  judgment  in  a  suit 
commenced  after  such  grant  by  his  own  grantor  against  the  person  from  whom  he  derived 
title  upon  the  covenants  in  his  deed.  Thus  in  entry  sur  disseizin,  it  appeared  that  the 
demandant  being  possessed,  conveyed  to  P.  with  covenant  of  seizin,  from  whom  the  land 
came  through  mesne  conveyances  to  the  tenant.  After  P.  had  conveyed,  he  sued  the 
demandant  and  recovered  on  the  covenant  of  seizin,  on  the  ground  of  course,  that 
the  defendant  was  not  seized ;  and  now  the  demandant  relied  on  that  judgment  as  against 
F.'s  grantee,  to  show  that  not  being  seized,  nothing  passed  by  his  deed  to  P.,  and  so  that 
nothing  passed  to  the  tenant.  The  court  said,  the  tenant  being  neither  party  nor  privy, 
was  not  to  be  affected  by  the  action.  Winslow  v.  Grindal,  3  Qreenl.  64.  See  James'  Les- 
see V.  Stookey,  1  Wash.  C.  C.  Rep.  330.  A  verdict  in  ejectment  rendered  against  cue 
under  whom  the  lessor  of  the  plaintiff  claimed,  in  favor  of  the  now  defendant,  was  held 
to  be  admissible  in  evidence  a^inst  the  plaintiff  and  received  accordingly ;  but  not  as 
conclusive.  Pellows'  Lessee  v.  Pedrick,  4  Wash.  C.  C.  Rep.  477,  478.  See  ante,  note  360. 
(A  mortgagee  of  real  estate  is  not  concluded  by  a  judgment  or  award  between  his  mort- 
gagor and  a  prior  mortgagee  rendered  after  the  giving  of  the  second  mortgage,  but  may 
litigate  the  amount  due  on  the  prior  mortgage.  Campbell  v.  Hall,  16  N.  Y.  R.  575.) 
Though  an  absolute  judgment  against  an  executor  or  administrator  concludes  him  as  to 
a  sufficiency  of  assets,  yet  the  creditor  is  not  concluded  on  that  point  in  a  suit  against  the 
heir ;  and  even  though  such  creditor  be  the  executor  or  administrator  himself,  he  may 
show  a  deficiency  to  pay  all  the  creditors,  in  order  to  subject  the  real  estate  as  against  the 
heirs.  Gaither  v.  Welch,  3  Gill.  &  John.  259.  Such  judgment  is  no  evidence  against 
the  heir  of  the  original  debt.  Id.  See  on  this  subject  the  cases  cited  ante,  note  378.  An 
attorney  and  administrator  sold  slaves  of  the  testatrix  to  H.,  and  received  the  money,  but 
never  paid  it  over  to  the  executrixes.  Afterwards,  by  a  decree  in  favor  of  the  heirs  of  the 
testatrix,  against  H.,  the  purchaser,  the  sale  was  declared  void,  and  the  slaves  decreed  to 
the  heirs.  H.  now  sued  the.  executrixes  for  the  consideration  money.-  Held,  that  the 
decree  was  not  evidence  against  them,  farther  than  to  prove  the  facts  of  its  existence ; 
not  to  establish  the  invalidity  of  the  sale,  which  must  be  shown  by  evidence  aliunde. 
Owings  V.  Hull,  9  Pet.  607.  A.,  B.  and  C.  were  partners ;  and  after  the  death  of  A.,  his 
survivors,  B.  &  C,  recovered  judgment  against  D.  A  creditor  of  B.  &  C.  then  brought 
foreign  attachment  to  recover  the  debt  of  D.  Held,  that  the  judgment  did  not  preclude 
A.'s  representatives  from  showing  that  B.  &  C.  were  debtors  to  the  firm  of  A.,  B.  &  C, 
and  had  no  interest  in  the  debt  against  D.,  but  that  in  truth  it  belonged  to  A.  alone. 
Barber  v.  Hartford  Bank,  9  Conn.  Rep.  407.  The  judgment  obtained  by  a  minor  against 
his  tutor  is  evidence  of  his  claim  on  the  tutor's  property  sold  to  a  third  person.  Bernard 
v.  Vignaud,  8  Mart.  Lou.  Rep.  443,  A  judgment  that  a  slave  is  free  is  evidence  only 
against  the  defendant  and  those  claiming  under  him  posterior  to  the  judgment.  Kitty  v. 
Fitzhugh,  4  Band.  600 ;  and  ante,  note  258.  See  Vaughan  v.  Phebe,  Mart.  &  Yerg.  1, 
contra,  where  it  was  held  evidence  of  reputation  in  favor  of  the  slave.  But  this  depends 
on  the  question  whether  reputation  be  admissible  on  such  an  issue.  In  some  states  it  is 
not,  and  in  others  it  is.  See  our  note  on  hearsay,  ante,  note  78,  also,  Ulzere  v.  Poeyfarre, 
8  Mart.  Lou.  Rep.  155,  159  ;  *  *Baring  v.  Fanning,  1  Paine,  555 ;  Vaughan  v.  Phebe, 
Mart.  &  Yerg.  5,  et  seq  ;  Pegram  v.  Isabell,  3  Hen.  &  Munf.  198 ;  Free  Jack  v.  Woodruff, 
3  Hawks'  R.  106.  And  see  also  Davis  v.  Wood,  1  Wheat.  B.  6  ;  and  Wood  v.  Davis,  7 
Cranch,  371.**  A  judgment  that  the  mother  was  a  slave,  does  not  conclude  the  child 
against  asserting  her  freedom.  Toogood  v.  Scott,  3  Har.  &  M'Henry,  36.  An  indictment 
was  against  twelve  defendants  for  an  assault.  Several  had  pleaded  guilty,  and  the  plea 
was  entered  on  the  indictment  over  their  names.  This  was  the  only  proof  of  an  assault ; 
and  it  was  insisted  that  as  the  other  defendants  were  participating  in  a  riotous  assembly, 
to  which  the  assault  was  imputed  by  the  indictment,  they  were  also  guilty  ;  but 
*136  Park,  J.,  *held  the  conviction  of  the  other  defendants,  though  in  the  same  indict- 
ment, no  evidence  against  these  defendants.  As  the  indictment  did  not  conclude 
in  terrorem  populi,  it  came  short  of  charging  a  riot ;  and  inasmuch  as  the  defendants 
could  not  therefore  be  convicted  of  that,  a  general  verdict  of  not  guilty  was  directed. 
Bex  V.  Hughes,  4  Carr.  &  Payne,  373. 

But  a  judgment  is  evidence  against  parties  and  privies;  and  in  general,  courts  will 
look  and  ascertain  who  are  the  real  parties,  and  give  effect  to  the  former  suit  accordingly. 
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An  adjudication  on  the  title  to  slaves,  or  personal  property,  in  a  suit  between  the  adminis- 
trator and  another,  concludes  the  distributee.  Head  t.  Perry,  1  Monroe,  253.  So,  in 
general,  a  recovery  by  one  person  against  a  trustee,  after  a  h<ma  fide  defense,  shall  protect 
him  against  liability  for  the  fund  recovered  to  his  cestui  que  trust,  especially  where  notice 
of  the  suit  was  given  to  the  cestui  que  timst.  State,  use  of  the  President  and  Trustees  of 
Charlotte  Hall  School  v.  Greenwell,  4  Gill  &  John.  407.  In  Mayor  v.  Foulkrod  (4  Wash. 
C.  C.  Rep.  503),  a  bill  was  filed  to  compel  the  defendants  to  pay  to  the  plaintiffs  a  sum  of 
money,  which  the  defendants'  intestate  had  been  compelled  by  judgment  to  pay  to  another. 
It  did  not  appear  the  now  plaintiffs  were  parties,  or  in  any  way  praticipated,  directly,  by 
themselves  or  others,  in  the  fc(rmer  suit ;  and  yet  Washington,  J.,  held  that  the  first  suit 
having  been  defended  in  good  faith  before  a  court  of  competent  jurisdiction,  was  a  bar  to 
the  second.  This  was  certainly  going  beyond  the  general  rule.  How  far  it  may  have 
been  justified  will  be  collected  from  the  reasoning  of  the  learned  judge.  (Id.  505  to  511). 
Perhaps,  after  all,  the  case  must  depend  for  its  support  upon  some  express  or  implied 
countenance  to  the  first  suit  having  been  given  by  the  plaintiffs  in  the  second.  Where  a 
vendor  of  goods  brings  trespass  for  taking  them  while  in  his  possession,  for  the  benefit  of 
the  vendee,  the  vendee,  if  the  former  action  was  by  his  consent,  is  barred  of  an  action 
for  the  same  goods.  Boynton  v.  Willard,  10  Pick.  Bep.  166,  169.  And  where  a  suit  is 
brought  against  the  vendor  and  tried,  his  vendee-  may  avail  himself  of  it.  Thus,  the 
plaintiff  brought  assumpsit,  wherein  his  right  to  the  goods  was  tried.  Held,  that  he  was 
barred  by  this  of  his  action  of  replevin  for  the  same  goods  against  the  vendee  of  the 
defendant  in  the  first  suit.  Marsh  v.  Pier,  4  Rawle,  273.  See  ante,  note  268.  Minors 
properly  represented  are  bound  by  a  judgment  equally  with  the  persons  of  full  age. 
Martin  v.  Martin's  Heirs,  5  Mart.  Lou.  Rep.  (N.  S.)  165 ;  Broussard  v.  Bernard.  7  Lou. 
Rep.  by  Curry,  216,  223,  324.  So  of  a  feme  cmert.  Bradstreet  v.  Clarke,  12  Wend.  602, 
670,  6'i'l.  See  ante,  of  the  text.  (Regard  must  be  had  to  the  object  of  the  suit;  for  it  is 
held  that  a  claim  of  dower  is  not  barred  by  a  foreclosure  and  sale  under  a  mortgage 
executed  by  the  husband  alone  during  coverture,  even  where  the  widow  was  made  a  party 
to  the  suit  as  claiming  some  interest  in  the  premises  as  subsequent  purchaser  or  incum- 
brancer, or  otherwise ;  the  deci'ee  in  suoh  a  case  does  not  bar  rights  which  are  paramount 
to  the  title  of  both  mortgagor  and  mortgagee.  Lewis  v.  Smith,  5  Seld.  502.  A  title  held 
adversely  to  that  of  the  mortgagor  and  prior  to  his  mortgage,  will  not  be  litigated  in  the 
suit.  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635.  The  action  will  be  dismissed  as  to  a  person 
thus  made  a  party.  Corning  v.  Smith,  2  Seld.  82.  Where  a  junior  mortgagee  is  not 
made  a  party  to  the  action  for  the  foreclosure  of  the  prior  mortgage,  he  may  redeem  by 
paying  the  mortgage  debt  with  interest.  Gdge  v.  Brewster,  31  N.  Y,  218.  The  lien  of 
the  prior  mortgage  still  continues  as  to  the  second  mortgage.  Vanderkemp  v.  Shelton, 
11  Paige,  28;  10  N.  Y.  856.)  In  an  action  by  the  principal,  for  a  false  representation 
made  to  the  agent,  who  did  not  disclose  the  name  of  his  principal,  and  it  was  therefore 
objected  that  the  action  lay  in  the  name  of  the  latter  only,  per  Savage,  C.  J. :  "  The 
defendant  is  liable  but  once.  If  the  principal  recovers,  that  recovery  limits  the  exteint  of 
the  defendant's  liability ;  for  if  the  agent  should  afterwards  prosecute,  the  former  recovery 
would  be  a  bar."    Raymond  v.  Howland,  12  Wend.  178. 

If  the  parties  were  resilly  different,  though  nominally  the  same,  the  judgment  is  not 
evidence.  Accordingly,  a  former  recovery  and  satisfaction  in  the  name  of  an  assignor  of 
a  note  not  negotiable,  obtained  without  the  privity  of  the  assignee,  after  the  assignment 
and  notice  thereof  given  to  the  debtor,  was  held  no  bar  to  a  subsequent  suit  in  the 
name  of  the  assignor,  brought  for  the  benefit  of  the  assignee ;  especially  as  there  was 
reason  for  believing  that  the  former  proceeding  was  collusive  and  in  fraud  of  the  rights 
of  the  assignee.  Dawson  v.  Cole,  16  John.  Rep.  51.  And  see  Southgate  v.  Montgomery, 
1  Paige,  41.  "  In  civil  actions  the  idea  would  not  be  endured  that  the  rights  of  a  nomi- 
nal plaintiff,  who  had  neither  notice  nor  agency  in  relation  to  a  suit,  should  be  bound  by 
a  judghient.  Much  less  would  these  rights  be  bound  when  the  suit  was  instituted  by  the 
defendant  himself  with  a  view  to  defraud  the  plaintiff,  and  that  view  accomplished." 
The  State  v.  Little,  1  N.  H.  Rep.  257,  359,  per  Woodbury,  J.  And  this  doctrine,  in  the 
case  last  cited,  was  directly  applied  to  a  former  recovery  before  a  justice  of  tlie  peace, 
procured  by  the  fraud  of  the  defendant  in  order  to  bar  a  subsequent  prosecution  by  indict- 
ment. Though  the  state  was  a  party  to  both  suits,  it  was  only  nominally  so  as  to  the 
first ;  and  therefore  held  that  the  latter  might  proceed.  And  see  the  next  preceding  note. 
A  verdict  for  the  defendant,  the  maker  of  a  note,  in  a  suit  by  the  payee  in  his  own  right, 
is  no  bar  to  a  subsequent  suit  in  the  same  name,  brought  for  the  benefit  of  the  assignee 
of  the  note,,  who  became  such  before  the  first  suit  was  instituted.  Burton  v.  Dees,  4 
Yerg.  4. 

This  doctrine  that  courts  will  always  take  notice  who  are  the  real  parties  to  a  former 
suit,  has  been  applied  with  increased  liberality  to  inferior  courts,  not  of  record.  Thus  in 
Pennsylvania,  where  a  party  sold  a  note  not  negotiable,  upon  which  the  assignee 
*127  sued  in  his  own  name ;  no  *objection  on  this  ground  was  taken,  and  the  assignee 
failed  on  the  merits:  held,  that  this  barred  a  suit  in  the  right  name.  Lyon  v. 
Chalker,  2  Watts'  Rep.  14.  See  ante,  notes  255  and  257.  And  the  court  say,  "  the  only 
question  is  whether  the  name  of  the  actual  party  before  a  justice  can  be  showa  by  aver- 
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ment  and  evidence.  In  regard  to  the  proceedings  of  a  cooirt  of  record,  perhaps  it  could 
not,  as  regards  the  legal  party  who  must  be  disclosed  by  the  record ;  but  it  is  essential 
that  there  should  be  a  different  rule  for  proceedings  before  justices  of  the  peace,  from 
whom  no  more  can  be  required  .than  substantial  justice,  without  respect  for  technical 
forms ;  and  as  they  are  not  judges  of  a  court  of  record,  the  truth  of  the  case  in  respect  to 
their  proceedings  may  be  shown  by  parol,  without  any  great  violence  to  the  principles  of 
law."  Id.  15, 16.  So  on  the  other  hand,  where  a  justice  entered  judgment  against  two 
obligors  in  a  joint  and  several  bond,  on  the  voluntary  confession  of  one  of  them  ;  held, 
that  this  should  be  no  bar  to  a  suit  on  the  same  bond,  against  the  non-appearing  obligor. 
The  action  as  to  the  latter  was  a  nullity  for  want  of  jurisdiction,  and  therefore  he  could 
not  avail  himself  of  it.     Saddler  v.  Slabaugh,  2  Watts'  Rep.  73. 

One  rule,  as  we  saw  in  the  text,  ante,  is,  that  a  stranger  to  a  verdict  or  judgment  can- 
not use  it  in  his  favor.  See  also  ante,  note  251,  and  the  cases  there  cited.  The  general 
doctrine  was  recognized  in  Fairchild  v.  Holly  (10  Conn.  Rep.  474,  478,  stated  infra).  In 
an  action  by  the  covenantee  on  a  covenant  of  seizin,  a  judgment  in  ejectment  against  the 
covenantor,  by  a  third  person,  is  not  evidence  of  a  title  out  of  him.  Had  he  succeeded,  it 
would  not  be  in  evidence  for  him.  The  right  to  use  it  must  be  reciprocal,  to  warrant  its 
introduction  by  either.  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  442  The  record  merely 
proves  the  fact  that  there  was  a  judgment.    Id.  440,  441. 

The  doctrine  as  laid  down  in  Baring  v.  Fanning  (stated  ante,  note  252),  seems  to  demand 
strict  identity  of  parties.  It  must,  however,  admit  of  exceptions ;  a,s,  if  a  suit  be  brought 
and  recovery  had  against  one  of  several  joint  debtors,  in  which  case  it  seems  that,  in  Mas- 
sachusetts, such  recovery  may  be  used  by  all,  if  sued  afterward  by  the  same  plaintiff. 
"Ward  V.  Johnson,  13  Mass.  Kep.  148.  See  this  last  case  cited  ante,  note  274.  And  see 
also  other  cases  following  it  there  for  several  instances  where  a  former  judgment  has  been 
■used  by  one  not  a  party  to  it.  A  conviction  against  one  under  an  indictment  for  an  assault 
and  battery  on  H.,  may  be  used  by  Mm,  in  bar  of  an  indictment  against  him  and  two 
others,  for  a  riot  and  beating  H.,  the  assault  and  battery  being  the  same  in  both  cases. 
Commonwealth  v.  Kinney,  ?  Virg.  Cas.  139.  See  S.  P.,  State  v.  Ingles,-  2  Hayw.  4,  o.  A 
party  indicted  for  compounding  a  larceny  and  agreeing  to  withhold  evidence,  cannot  use 
the  acquittal  of  the  person  charged  with  the  larceny,  in  bar  of  his  own  conviction.  It  is 
at  ■mosi'b-at  prima  facie  evidence  in  his  favor,  and  if  he  was  a  witness  on  the  prosecution 
of  the  principal  offender,  it  seems  not  to  be  evidence  at  all.  People  v.  Buckland,  13 
Wend.  592. 

The  rule  as  to  the  identity  of  parties  or  privies  does  not  universally  apply  to  a  court  of 
exclusive  jurisdiction.  This  will  be  seen  by  the  cases  cited  in  the  text,  ante,  et  seg.  and 
the  notes.  And  we  ventured,  ante  (note  281),  to  make  the  rule  itself  broader  than  it  stands 
in  the  text,  by  omitting  the  qualification  that  the  parties  must  be  the  same. 

It  is,  we  conceive,  on  this  principle,  that  the  adjudication  of  the  fact  of  a  pauper's  set- 
tlement made  by  the  general  sessions,  concludes  against  the  town  where  the  serttlement 
is  fixed  by  the  decision,  not  only  in  favor  of  the  opposite  town,  but  any  other  town  may 
come  in  and  take  equal  advantage  of  the  adjudication.  Like  an  order  of  removal  unap- 
pealed  from,  the  sentence  is  conclusive  against  all  the  world.  Dorset  v.  Manchester,  3 
Verm.  Rep.  370,  371,  and  the  cases  there  cited.  And  see  Gibson  v.  Nicholson,  2  Serg.  & 
Eawle.  422.  The  reversal  of  an  order  of  justices  because  the  settlement  of  the  pauper  was 
in  Clifford,  was  held  to  conclude  a  town  afterwards  set  off  from  Clifford.    Id. 

The  distinction  between  the  case  of  judicial  proceedings  introduced  as  a  medium  of 
proving  facts  found  by  them,  and  the  case  where  they  are  brought  forward  merely  to 
establish  the  fact  of  theii;  own  existence,  and  those  legal  consequences  which  result  from 
their  existence,  was  noticed  in  respect  to  courts  generally,  ante,  notes  273  and  274.  It  is 
scarcely  necessary  to  observe  that  this  doctrine  is  as  applicable  to  the  proceedings  of  infe- 
rior jurisdictions  as  to  other  courts  ;  and  we  shall,  therefore,  proceed  to  give  additional 
illustrations  drawn  from  both  classes  of  decisions.  See  Newport  v.  Cooper,  10  Lou.  Rep.  by 
Curry,  155,  159,  where  this  distinction  was  recognized  in  respect  to  the  adjudication  of 
*128  the  board  of  land  commissioners  in  Louisiana.  The  order  of  the  *Court  of  Probate, 
appointing  a  curator,  is  evidence  to  prove  the  fact  of  appointment,  though  the  proceed- 
ings were  res  inter  alios  acta.    Thompson  v.  Chauveau,  6  Mart.  Lou,  Rep.  (N.  S.)  458,  461. 

The  proceedings  of  bankrupt  comlnissioners  may  be  received  to  show  the  fact  that  the 
man  was  declared  bankrupt,  though  not  to  show  his  act  of  bankruptcy.  Conceded,  in 
Wood  V.  Grundy,  3  Harris  &  John.  13,  18,  19.  And  see  Hunter  v.  Jones,  6  Rand.  541  ; 
Barney  v.  Patterson's  Lessee,  5  Harr.  &  John.  182.  The  doctrine  is  more  frequently 
adverted  to,  and  more  amply  illustrated,  in  the  cases  relating  to  proceedings  of  courts  of 
record.  A  former  judgment  is  always  admissible  to  prove  rem  ipsam^i.  e.  that  such  a 
suit  was  brought  and  prosecuted  to  judgment.  Its  relevancy  and  effect  are  arother  mat- 
ter. Prall  V.  Peet's  Curator,  3  Mill.  Lou.  Rep,  274,  383 ;  Thompson  v.  Chauveau,  6  Mart. 
Lou.  Rep.  (N.  S.)  461, 462.  A  recovery  in  ejectment  against  an  alienee  in  the  most  remote 
degree,  or  against  the  tenant  under  him,  is  evidence  against  the  first  warrantor  to  prove 
the  fact  that  such  eviction  had  been,  but  not  that  it  was  by  title  paramount  (Fitzhugh  v. 
Croghan,  2  J.  J.  Marsh.  429,  440,  441,  S.  P.) ;  that  must  be  made  out  by  evidence  aliunde. 
See  Booker's  Adm'rs  v.  Bell's  Ex'rs,  3  Bibb,  174 ;  Devour  v.  Johnson,  3  Bibb,  409,  410 ; 
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Cox  V.  Strode,  4  Bibb,  4  ;  and  Gaither  v.  Brooks,  1  Marsli.  409.  "  The  rule  of  evidence 
adjudged  in  these  cases  is,  in  principle,  applicable  to  all  cases  of  record  between  others, 
where,  upon  the  fact  of  the  former  trial  and  recovery,  the  interests  of  the  others  hang  as 
incidents  and  consequences.  And  this  seems  to  have  been  the  view  taken  in  the  cases  of 
Lewis  v.  Knox,  3  Bibb,  454,  and  Barr  v.  Gratz,  4  Wheat.  313,  230.  That  such  suit  was 
broijght  and  recovery  had  are  facts  to  be  proved  by  the  record.  The  consequences  to 
others,  resulting  from  those  facts  apparent  from  the  record,  are  to  be  established  by  appro- 
priate evidence  of  such  other  facts  as  may  be  necessary  to  sustain  the  action  or  defense." 
Per  Bibb,  C.  J.,  in  Head's  Rep's  v.  M'Donald,  7  Monroe,  306,  307. 

We  sa.w  ante  (note  374),  that  a  judgment  inter  alios  is  sometimes  admissible  to  show  an 
election.  Accordingly,  where  the  property  of  a  stranger  is  wrongfully  relied  on  by  a 
sheriflf  and  sold,  and  the  vendee  sells  to  another,  and  the  stranger  sues  and  recovers  satis- 
faction of  the  last  vendee ;  this  bars  all  recourse  by  the  stranger  to  the  sheriff  and  the 
intermediate  vendee ;  the  latter  is  liable  over  to  the  vendee ;  and  in  such  a  suit,  also,  the 
record  is  evidence.  Head's  Rep's  v.  M'Donald,  7  Monroe,  303.  The  election  concludes 
the  stranger  in  such  case,  and  determines  the  order  of  recourse  among  the  other  persons 
concerned.  It  is  not  evidence  as  to  the  want  of  title  between  the  vendor  and  vendee  ;  but 
that  question  is  still  open  for  the  jury.  Id.  206,  307.  Under  a  statute  of  South  Carolina, 
giving  a  slave  owner  an  election  to  indict  or  bring  an  action  against  the  harborer  of  his 
slave,  it  was  held  that  an  indictment  barred  a  civil  suit  by  determining  the  plaintiff 's 
election.    Johnson  v.  Lemons,  3  Bail.  393. 

A  former  record  and  proceedings  are  always  admissible  even  against  strangers,  in  the 
deraignment  of  title.  The  plaintiff  claims  through  a  judgment,  decree  and  sale  thereon, 
by  execution  or  otherwise.  The  defendant  claims  by  title  paramount.  Tet  the  plaintiff 
may,  and  must,  in  deducing  his  title,  use  the  records,  executions,  or  orders  and  deeds  of 
sale  ;  and  it  is  not  for  the  defendant  to  gainsay  these  because  of  error,  irregularity,  &c. 
Barney  v.  Patterson's  Leseee,  6  Harr.  &  John.  182;  Sinclair  v.  Jackson  ex  dem.  Field,  8 
Co  wen,  543,  578  ;  Koogler  v.  Huffman,  1  M'Cord,  495 ;  Hall  v.  Carruth,  1  M'Cord,  507  ; 
Thompson  v.  Chauveau,  6  Mart.  Lou.  Rep.  (N.  S.)  463.    See  also,  ante,  note  274. 

The  conclusive  character  of  a  conviction  of  the  principal,  as  evidence  against  the  acces- 
sory to  establish  the  rem  ipsam,  which  we  noticed  ante  (note  273),  was  extended  as  against 
a  free  white  man,  to  the  summary  conviction  of  a  slave  before  a  court  of  magistrates 
and  freeholders.  As  to  the  actual  guilt  of  the  principal,  it  was,  according  to  the  general 
rule,  deemed  only  prima  facie  evidence.  State  v.  Sims,  2  Bail.  29,  34,  35 ;  per  Nott,  J.,  in 
State  v.  Wright,  4  M'Cord,  362,  368.  It  was  deemed  safe  in  these  cases  to  apply  the  rule 
thus  qualified,  although  the  court  which  tried  the  slaves  had  no  jurisdiction  over  a  white 
man  concerned  either  as  principal  or  accessory  in  the  commission  of  the  crime.  And  see 
State  V.  Crank,  2  Bail.  66.  The  general  doctrine,  contained  in  the  note  above  referred  to, 
was  recognized  by  the  Supreme  Court  of  New  York,  in  The  People  v.  Buckland,  13  Wend. 
Rep.  592,  594,  595. 

In  speaking  as  to  this  rule  of  judgments,  &c.,  to  prove  rem  ipsam  {ante,  note  274),  we 
observed  that  a  judgment  rendered  by  a  person  having  authority  is  admissible  to  protect 
him  against  actions  for  things  done  within  the  scope  of  that  authority.  In  such  cases,  as 
we  there  saw,  though  the  judgment  is  entirely  res  inter  alios  acta  as  to  the  judge 
*129  himself,  yet  it  may  be  used  by  him — not  for  the  purpose  of  showing  the  facts  upon 
which  it  is  founded,  but  in  order  to  prove  the  fact  of  its  own  rendition,  and  thus 
establish  the  immunity  of  the  judge,  which  is  a  legal  consequence  of  the  judgment.    Id. 

The  principle  of  this  doctrine  has  more  frequently  been  invoked  for  the  protection  of 
inferior  magistrates,  and  other  persons  clothed  for  the  time  being  with  special  and  limited 
judicial  powers,  than  in  other  cases.  The  authorities  agree  that,  if  the  tribunal  hath 
jurisdiction,  however  erroneous  and  irregular  the  proceedings  may  be,  the  persons  consti- 
tuting it  shall  be  protected  by,  and  may  avail  themselves  of,  such  proceedings,  until  directly 
reversed  on  appeal,  error,  certiorari  or  otherwise.  This  was  fully  shown  by  Baron  Powell, 
in  Qwinne  v.  Poole,  3  Lutw.  1561,  1563.  And  accordingly,  where  a  commissioner  for  dis- 
charging insolvents  acquired  jurisdiction  by  a  proper  petition  and  other  papers— though 
his  proceedings  were  quite  irregular,  and,  in  disregard  of  substantial  forms,  he  was  held 
not  liable.  Cunningham  v.  Bucklin,  8  Cowen's  Rep.  178.  In  this  case,  too,  the  statute 
declaring  the  discharge  conclusive,  he  was  held  not  liable  even  for  fraud  and  corruption. 
We  saw  the  general  notion  applied  to  probate  proceedings,  ante,  note  289.  It  has  been 
applied  to  a  justice's  conviction  of  a  contempt,  which  was  held  to  protect  him  against  an 
action  (Lining  v.  Bentham,  2  Bay,  1 ;  State  v.  Johnson,  Id.  385) ;  though  agreed  that  a 
jud^e  is  always  liable  for  willful  misconduct,  fraud  or  corruption,  even  where  he  had  juris- 
diction. This  doctrine  of  judicial  power,  and  of  inviolability  for  honest  error,  is  recognized 
by  all  the  cases.  We  shall  refer  to  but  few  for  the  general  rule :  Ely  v.  Thompson,  3 
Marsh.  76;  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173  ;  Cottom  v.  Cottom,  4  Rand.  192  ; 
per  Parsons,  C.  J.,  in  Dillingham  v.  Snow,  5  Mass.  Rep.  658,  559 ;  per  Trimble,  J.,  in 
Elliot  V.  Piersol,  1  Pet.  S.  C.  Rep.  340  ;  Simms  v.  Slocum,  3  Cranch,  300,  806,  307 ;  Macon 
v.  Cook,  3  Nott  &  M'Cord,  379 ;  Parwell's  Petition,  2  N.  H.  Rep.  133 ;  Blanchard  v.  Goss, 
2  N.  H.  Rep.  491,  493  ;  Hines  v.  Oldham,  3  Monroe,  266,  267 ;  Starr  v.  Starr,  1  Hamm.  321, 
326  ;  per  Holt,  C.  J.,  in  Groenvelt  v.  Burrell,  Salk.  396  ;  Puller  v.  Fotch,  Holt,  387,  288,  7 
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W.  Ill ;  Haskell  v.  Smnner,  1  Pick.  459 ;  Moor  v.  Ames,  3  Cain.  Rep.  170 ;  Hogan  v. 
Mahon,  Hud.  &  Brooke,  384.  The  decision  of  a  militia  court  martial  was  held  conclusive 
as  a  protection  to  the  officers  composing  it,  though  the  notice  to  the  delinquent  to  appear 
was  merely  by  a  general  proclamation  on  muster  day.  Macon  v.  Cook,  3  Nott  &  M'Cord, 
373,  880 ;  State  v.  Wakely,  Id.  413.  Trespass  was  brought  against  a  coroner,  for  turning 
the  plaintiiFout  of  the  room  where  the  former  was  engaged  in  taking  an  inquisition.  The 
court  held  that  the  action  did  not  lie  ;  that  the  coroner  having  jurisdiction  and  being  a 
judge  of  record,  his  decision,  and  the  consequent  expulsion  could  not  be  questioned  in  that 
form.  The  coroner  might  very  properly  desire  to  proceed  in  secret.  Qarnett  v.  Ferrand, 
6  Barn.  &  Cress.  611.  And  per  Lord  Tenterden,  C.  J. :  "Even  inferior  justices,  and  those 
not  of  record,  cannot  be  called  in  question  for  an  error  of  judgment,  so  long  as  they  act 
within  the  bounds  of  their  jurisdiction."    Id. 

So,  in  various  other  instances  where  similar  proceedings  have  become  necessary  as  a 
defense  to  third  persons  ;  and  in  general  they  are  not  only  admissible,  but  when  thus 
introduced,  are  unimpeachable  for  mere  error  or  irregularity.  This  doctrine  was  well 
considered  and  illustrated  upon  objections  to  proceedings  in  a  justice's  court  in  Vermont. 
The  proceedings  were  in  a  wrong  name,  and  conducted  upon  process  of  such  form  as  the 
statute  declared  to  be  void  ;  or  at  least  this  was  conceded.  Yet,  held,  that  they  were  a 
protection  to  the  persons  acting  under  them.  Allen  v.  Huntington,  3  Aik.  349.  An 
inquisition  appraising  damages,  made  by  two  out  of  three  commissioners  under  a  turn- 
pike act,  is  conclusive  as  to  all  their  proceedings.  And  if  jurisdiction  appear,  irregularities, 
as  that  one  of  the  appraisers  was  not  qualified  to  act.  he  not  being  a  freeholder  as  required 
by  the  statute,  cannot  be  shown  collaterally,  in  an  action  against  the  turnpike  company 
or  their  agent.  The  only  remedy  is  by  certiora/n.  Van  Steenberg  v.  Bigelow,  8  Wend. 
42.  Where  trustees  of  a  school  district  apportioned  the  tax  including  the  collector's  per 
centage,  though  otherwise  directed  by  statute,  this  was  held  mere  error,  not  excess  of 
jurisdiction  ;  and  that  they  would  not  therefore  be  liable  as  trespassers.  Eastou  v.  Calen- 
der, 11  Wend.  90.  But  see  Libby  v.  Burnham,  15  Mass.  Rep.  144,  147.  A  sentence  of 
sub-commissioners  of  excise  condemning  excisable  goods  as  forfeited,  was  held  conclusive 
in  favor  of  the  revenue  officer,  in  trespass  against  him  for  seizing  the  goods  (Maingay  v. 
Gahan,  1  Irish  T.  R.  1  to  80  ;  and  it  was  held  prima  fcuyie  evidence  of  probable  cause  in 
an  action  for  malicious  prosecution  against  the  revenue  officer.  Hall  v.  Graham,  1  Irish 
T.  R.469.  Porthegreatbodyof  the  English  cases  on  this  head,  see  the  text,  anipost, 
*130  Vol.  III.  The  same  protection  was  yielded  in  favor  of  a  collector  of  *militia  fines  ;  and 
held,  that  the  delinquent  in  an  action  against  such  collector  cannot  allege,  after  having 
been  convicted  of  delinquency,  that  he  is  exempt  from  military  duty.  The  liability  to  do 
military  duty  is  the  foundation  of  the  fine  ;  and  the  adj  udication  upon  this,  as  upon  every 
other  fact  necessary  to  be  made  out  by  the  prosecution,  is  conclusive  where  the  same  fact 
comes  in  controversy.  Fox  v.  Wood,  1  Rawle,  143,  145,  146.  The  decision  of  road  com- 
missioners, that  one  is  not  exempt,  who  in  fact  is  so,  is  conclusive.  Harrington  v. 
Commissioners,  &c.,  of  Newberry  Dist.,  3  M'Cord,  400.  So  of  the  decision  of  the  managers 
(canvassers)  of  a  county  election,  that  a  sheriff  is  duly  elected ;  and  consequently  this 
cannot  be  questioned  by  yito  warranto;  but  oa\j  hj  certiora/ri.  State  v.  Deliesseline,  1 
M'Cord,  53,  64;  Qrier  v.  Shackelford,  cited  and  stated  by  Nott,  J.,  at  the  latter  page,  S.  P. 
(See  People  v.  Pease,  37  N.  Y.  45,  Vol.  I.  p.  598.)  And  where  an  overseer  of  highways 
adjudged  one  in  default  for  not  working,  and  obtained  a  warrant  of  distress  from  a 
magistrate ;  held,  that  the  overseer  was  not  liable,  though  there  had  been  no  default. 
Freeman  v.  Cornwall,  10  John.  Rep.  470.  The  sherifi  was  protected  by  an  erroneous 
discharge  of  a  prisoner  by  a  judge  on  habeas  corptis,  the  judge  having  jurisdiction. 
Bender  v.  Graham,  1  Alab.  Rep.  369.  So  a  party  is  protected  in  taking  out  a  search  war- 
rant from  a  j  ustice,  on  a  mere  oath  of  suspicion  that  the  property  was  stolen  and  con- 
cealed near  the  plaintiff's  premises,  without  any  direct  allegation,  or  showing  particulars. 
Elsee  V.  Smith,  1  Dowl.  &  Ryl.  97. 

Even  where  a  judgment  is  declared  void  by  statute,  because  the  proceedings  are  not 
conducted  in  a  particular  manner,  or  the  like,  yet  the  court  will  look  to  the  object  of  the 
declaration,  and  in  whose  favor  it  was  intended  to  operate ;  and  will  by  no  means  give 
such  effect  to  the  statute  as  shall  subject  persons  acting  under  it  as  trespassers.  This 
has  been  repeatedly  held.  Griffin  v.  Mitchell,  3  Covven's  Rep.  548  ;  Prigg  v.  Adams,  3 
Salk.  674,  admitted  as  law  in  Butler  v.  Potter,  17  Johns.  Rep.  145  ;  Colvin  v.  Luther,  9 
,  Cowen's  Rep.  61,  64.  Thus,  in  New  York,  an  act  (sess.  41,  ch.  94,  §§  6,  7)  empowered  a 
justice  of  the  peace  to  render  judgment  on  a  confession  for  $100,  and  if  the  judgment 
exceeded  $50,  the  defendant  was  required  to  set  forth  in  writing  the  items  of  the  plain- 
tiff's demand,  and  make  oath,  &c.,  and  if  these  requisites  were  not  complied  with,  the 
judgment  was  declared  void.  Yet  held,  that  where  the  items  and  oath  were  omitted, 
the  judgment  was  sufficient  to  protect  the  attorney  for  the  plaintiff  from  an  action  for  false 
imprisonment,  who  caused  execution  to  be  issued  on  it;  for  the  legislature  intended 
that  the  judgment  should  be  void  as  against  creditors  only.  Griffin  v.  Mitchell,  sitpras. 
See  also  Germon  v.  Swartwout,  3  Wend.  383 ;  Case  v.  Redfield,  7  Id.  398. 

For  further  illustration  of  the  same  general  doctrine  and  as  against  whom  and  upon 
what  grounds  the  former  proceeding  shall  be  held  void,  &c.,  see  our  next  note,  post. 
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The  former  proceeding,  whether  produced  to  prove  rem  ipaam,  merely,  or  for  other  pur- 
poses, must  be  relevant.  We  saw  ante  (note  274),  that  a  judgment  inter  alios  is  sometimes 
admitted  to  prove  that  a  particular  person  has  abandoned  his  title,  suffered  it  to  be  barred, 
or  revoked  a  deed.  And  in  our  next  previous  note,  when  speaking  to  the  point  of  relevancy, 
we  saw  also  that  a  former  suit  may  be  received  as  a  link  in  a  chain  of  proofs,  or  as  a  cir- 
cumstance upon  which  to  found  some  pertinent  inference.  The  same  is  true  in  respect  to 
judgments  inter  alios,  as  is  obvious  from  many  of  the  authorities  cited  supra  in  illustra- 
tion of  the  doctrine  of  former  proceedings  to  prove  rem  ipsam.  The  consideration  of 
relevancy  seems  to  have  been  yet  more  distinctly  involve^  in  some  other  cases  of  a  kindred 
though  peculiar  character.  Thus  in  a,n  action  for  a  price  of  land  bargained,  where  the 
defendant  has  proved  a  judgment  evicting  him,  the  plaintiff  may  show  the  recorded 
renunciation  of  that  judgment  by  the  one  who  recovered  it,  in  order  to  establish  fraud  in 
the  proceeding  or  otherwise  destroy  its  effect.  Melancon's  Heirs  v.  Duhamel,  4  Mill.  Lou. 
Rep.  362.  Where  the  defendant  being  now  sued  for  money  which  he  had  collected  as 
attorney  for  the  plaintiff,  offered  in  evidence  the  record  of  a  former  suit  in  favor  of  the 
now  defendant  affainst  the  plaintiff's  brother  and  agent,  wherein  the  now  defendant  (then 
pla,intiff)  had  credited  the  brother  with  the  moneys  sued  for  ;  this  was  clearly  inter  alios 
acta,  and  so  held  by  the  court;  yet  they  allowed  the  jury  to  infer  from  the  relation 
between  the  now  plaintiff  and  his  brother,  who  was  his  agent,  and  the  conduct  and  long 
silence  of  the  former,  that  the  credit  had  been  acquiesced  in  and  approved  by  him,  even 
if  not  made  orgiually  with  his  consent.  Such  assent  would  be  equivalent  to  an  original 
authority.  Kemper  v.  Turner,  2  Mill  Lou.  Rep.  149,  150.  In  an  action  brought  on  a 
guaranty  by  the  defendant  for  advances  made  by  the  plaintiff  to  B.,  the  defendant  to 
show  payment  in  part,  proved  a  judgment  by  the  plaintiff  against  B.,  and  an  extent  of 

land.  In  answer,  the  plaintiff  offered  to  show  a  second  judgment,  recovered 
*131    *by  him  against  B.  in  debt  on  the  first,  on  the  ground  that  the  title  to  the  land 

extended  on  the  first  had  failed.  Held  admissible,  to  disprove  the  part  satisfaction. 
De  Forest  v.  Strong,  8  Conn.  Rep.  513,  521.  The  guarantor  was  denied  the  right  to 
impeach  the  second  judgment  for  error,  although  he  was  a  stranger.     Id. 

Where  an  action  was  entirely  of  a  possessory  character,  and  it  became  material  for  the 
defendant  to  show  acts  of  ownership  and  possession  on  his  part,  a  summary  statute  pro- 
ceeding by  the  defendant  as  landlord,  before  a  justice  of  the  peace,  to  obtain  possession 
from  his  tenant  who  had  no  connection  with  the  plaintiff,  was  held  admissible  against  the 
latter,  so  far  as  they  went  to  establish  the  rem  ipsam.  Richardson  v.  Scott,  6  Lou.  Rep., 
by  Curry,  54,  56,  58.  In  ejectment  by  a  sheriflf's  vendee,  a  judgment  in  his  favor  against 
the  defendant  whose  land  was  sold,  was  received  as  pertinent,  along  with  other  circum- 
stances, to  show  how  the  former  paid  the  sheriff  for  the  land.  Hartman  v.  Stahl,  2 
Pennsylvania  Rep.  223.  So  a  judgment  is  evidence  in  favor  of  a  creditor  seeking  to  avoid 
a  sale  by  his  judgment  debtor  as  fraudulent.  While  it  concludes  the  debtor,  as  to  the 
indebtedness,  it  is  prima  faeie  evidence  against  the  alleged  fraudulent  vendee,  who  may 
in  turn  impeach  the  judgment  as  collusive  in  respect  to  himself  Garland  v.  Rives,  4 
Rand.  282 ;  Serapurn  v.  La  Croix,  1  Mill.  Lou.  Rep.  373,  37!J,  380.  If  the  judgment  was 
obtained  before  the  alleged  fraudulent  conveyance  or  assignment,  it  is  conclusive  against 
the  assignee.  Rogers  v.  Rogers,  3  Paige,  379.  In  debt  for  tolls  claimed  by  the  plaintiff 
as  lessee,  under  the  mayor  and  burgesses  of  Northampton,  for  carriages  passing  through 
a  certain  street  in  Northampton,  and  for  cattle  sold  in  the  market  there,  an  exemplification 
sealed  of  a  judgment  in  the  King's  Bench,  in  the  case  of  The  Mayor  of  Northampton  v. 
Ward  (2  Stra.  1238),  was  produced  from  the  muniments  of  the  corporation.  The  record 
was  read,  and  stated  that  the  declaration  was  in  trespass  for  putting  up  a  stall  in  the 
market.  Sir  J.  Scarlett  objected — "  It  is  not  relevant.  The  true  nature  of  it  is  to  show  a 
right  of  soil ;  and  that,  as  against  an  individual,  has  nothing  to  do  with  a  right  to  take 
toll."  Tindall,  C.  J. :  "I  cannot  say  that  it  may  not  connect  itself  with  the  issue  as  the 
cause  proceeds.  The  jurisdiction  is  of  a  right  to  set  up  a  stall  without  paying  toll.  I 
cannot  say  that  it  :nay  not  be  evidence  to  affect  the  question  in  issue."  Laucom  v.  Lovell 
6  Carr.  &  Payne,  447.  But  an  informiition  against  the  corporation,  in  the  nature  of  a  quo 
warranto,  by  the  attorney-general,  in  the  reign  of  Elizabeth,  was  held  inadmissible  in 
any  view  to  lay  the  foundation  of  showing  a  new  charter,  nothing  having  been  done 
thereon.  Id.  'Though  a  judgment  against  administrators  will  not  bo  evidence  of  the 
debt  against  the  heirs,  yet  it  is  material  to  show  that,  and  the  execution  returned  nuUa 
bona  against  the  former,  as  the  condition  on  which  to  charge  the  heirs,  and  for  this  pur- 
pose the  record  shall  conclude.  See  per  Walworth,  Ch.,  in  Scott  v.  Young,  4  Paige,  546. 
In  an  action  of  trespass  against  grand  jurors  in  Connecticut,  for  taking  and  detaining  the 
plaintiff's  horse  and  gig,  tlie  defendants  justified,  alleging  that  the  plaintiffs  were  unlaw- 
fully traveling  upon  Sunday ;  that  the  defendants  seeing  them  in  the  act,  stopped  the 
horse  for  the  purpose  of  arresting  the  plaintiffs,  who  thereupon  fled,  leaving  the  horse 
and  gig  in  the  defendants' possession.  'The  defendants  claimed  to  have  made  out  these 
facts  on  the  trial ;  and  for  the  purpose  of  showing  the  fact  that  an  arrest  was  afterward 
made  and  duly  followed  up,  they  were  allowed  to  introduce  the  record  of  a  justice,  before 
whom  the  plaintiffs  were  brought  the  next  day  and  convicted  of  the  offense  imputed.  It 
seems,  however,  not  to  have  been  held  evidence  of  the  plaintiffs'  actual  guilt.     Ward  v. 
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Green,  11  Conn.  Rep.  455.  Where  the  record  is  not  relevant,  it  is  to  be  objected  on  that 
ground  ;  as  where  a  suit  by  the  defendants  against  the  plaintiff  was  sought  to  be  proved, 
from  which  to  infer  that  the  defendants'  testator  had  accepted  the  covenant  on  which  the 
present  suit  was  brought.  The  record  in  the  first  suit  not  showing  any  connection  of  that 
suit  with  the  covenant  now  in  question,  it  was  rejected  as  irrelevant.  Bate  v.  Lewis' 
Bx'rs,  1  J.  J.  Marsh.  313,  315,  316. 

We  had  occasion,  ante  (note  353).  to  notice  the  effect  of  a  judgment  against  vendees, 
warrantees,  persons  indemnified,  &o.,  as  evidence  against  their  vendors,  warrantors,  indem- 
nitors, &c. ;  as  to  which  we  shall  here  set  down  some  additional  cases.  The  rule,  it  will 
be  recollected,  was,  that  the  person  answerabie  over  having  no  notice  of  the  suit,  the 
record  shall  merely  be  evidence  of  the  fact  of  the  recovery ;  but  notice  being  given,  or  a 
chance  to  defend  being  otherwise  afforded,  that  makes  him  a  privy  to  the  suit,  and  con- 
cludes him.  The  former  was  held  of  a  judgment  against  the  sheriff  for  the  default  of  his 
deputy,  when  offered  as  evidence  in  a  suit  by  the  sheriff  against  the  deputy  and  his  sure- 
ties to  recover  over.  Lewis  v.  Knox,  3  Bibb,  453 ;  Johnson  v.  Thompson,  4  Id.  394. 
*133  So  in  an  action  on  a  covenant  of  *warranty,  though  the  judgment  of  eviction  against 
the  warrantor  be  material  to  show  the  breach  of  the  covenant,  yet  the  farther  effect 
of  the  record  depends  on  the  fact  whether  the  warrantor  had  notice  of  the  suit  and  oppor- 
tunity to  defend  it.  Key  v.  Walker,  7  Lou.  Kep.,  by  Curry,  397,  300.  And  see  Boorman 
V.  Johnston,  13  Wend,  567,  570,  573.  And  though  judgment  against  an  attaching  officer, 
in  trover  for  the  property  by  a  third  person,  be  evidence  against  the  attaching  creditor,  it  is 
not  conclusive  upon  him,  unless  he  have  had  due  notice  of  the  suit.  Peaslee  v.  Staniford, 
Brayt.  340.  So  of  a  recovery  against  a  purchaser  of  personal  property,  in  a  suit  against 
his  warrantor.     Stephens  v.  Jack,  3  Yerg.  403. 

Several  cases  of  this  class  were  also  considered  swpra,  while  speaking  of  records  as 
evidential  of  themselves,  the  fact  of  their  existence,  and  their  legal  effect.  It  is  in  this 
view  that  they  are  received  to  fix  the  amount  of  damages  which  the  party  seeks  to  recover 
over,  or  to  show  the  breach  of  some  covenant,  as  of  warranty  against  eviction,  &c.  See 
anU,  note  374.  The  record  and  judgment  in  a  suit  by  another  party  against  the  defend- 
ant, condemning  them  to  pay  damages  occasioned  by  the  plaintiff's  misconduct  while  in 
their  employ,  was  held  admissible  to  prove  rmn  ipsam,  i.  e.  that  the  money  was  recovered. 
And  as  the  plaintiff  against  whom  it  was  sought  to  \>e  used  in  this  case,  had  notice,  and 
appeared  to  have  felt  that  he  had  some  interest  to  prevent  the  decision  which  took  place, 
and  exerted  himself  accordingly,  held  that  it  must  exculpate  the  defendants  from  the 
charge  of  collusion ;  though  it  seems  not  to  have  been  held  to  conclude  the  plaintiff 
on  the  point  of  his  misconduct.  Davis  v.  Louisiana  Tow  Boat  Co.,  9  Lou.  Rep.  by 
Curry,  575. 

The  effect  of  notice  we  saw  ante,  note  353,  et  seq.  One  instance  there  given,  is  of  a 
warrantor  of  title  with  notice  of  a  suit  against  his  vendee  upon  the  point  of  title.  This 
doctrine  was  applied  in  its  full  extent  to  a  suit  in  a  j  ustice's  court  in  Brewster  v.  Country- 
man (18  Wend.  446).  An  assignee  who  is  bound  to  identify  his  assignor,  and  appears  and 
defends  a  suit  against  him,  is  concluded  by  the  record.  Curtis  v.  Cisna's  Adm'rs,  1  Ham. 
Rep.  436  to  438.  So  the  vendor  of  a  note,  with  warranty  or  fraudulent  representation 
that  the  maker  had  no  set-off,  was  held  concluded  by  the  record  allowing  a  set-off,  the 
vendor  having  been  present  at  the  trial  and  assisted  )n  resisting  the  set-off.  Walker  v. 
Ferrin,  4  Verm.  Rep.  533,  539,  530.  So  as  to  indemnitors.  Thus,  where  the  defendants 
gave  a  bond  to  the  plaintiff  to  indemnify  him  as  special  bail  for  P. :  being  used  as  bail,  he 
gave  notice  of  the  suit  to  the  defendants.  There  was  a  good  defense  in  behalf  of  the  bail, 
but  neither  he  nor  the  defendants  availed  themselves  of  it ;  and  held,  that  the  duty  of 
defense  lay  on  the  defendants  exclusively,  and  that  in  an  action  against  them,  the  record 
of  judgment  against  the  bail  was  conclusive.  Beers  v.  Pinney,  12  Wend.  309.  The  mode 
of  proceeding  in  Connecticut  to  give  notice  to  a  warrantor  of  land,  by  the  warrantee,  of  a 
suit  by  ejectment  against  him  to  recover  the  land,  and  the  effect  of  such  notice,  or  his 
defending  the  cause  without  notice,  will  appear  by  Belden  v.  Seymour  (8  Conn.  Rep.  804, 
308).  If  he  do  not  defend,  the  judgment  fixes  the  amount  of  damages  ;  if  he  do,  it  is  strong, 
if  not  conclusive  evidence  on  the  title.  Per  Daggett,  J.,  Id.  308.  It  is  the  same,  if  the 
recovery  is  against  the  tenant  of  the  warrantee,  as  where  it  is  against  himself.  Id.  804, 
309,  and  the  cases  there  cited. 

In  Pennsylvania,  a,  similar  doctrine  prevails  (Collingwood  v.  Irwin,  3  Watts'  Rep.  306) ; 
and  where  notice  does  not  appear  on  the  record,  the  question  whether  it  was  actually 
given  is  matter  in  pais,  to  be  decided  by  the  jury.  Id.  As  to  what  shall  be  sufficient 
evidence  of  notice,  see  Id.  In  that  State  parties  claiming  adversely,  though  not  originally 
on  the  record,  are  allowed  in  certain  cases  to  come  in  even  in  courts  of  law,  and  interplead, 
by  which  they  are  concluded.  Coates  v.  Roberts,  4  Rawle,  100,  109  to  111.  Accordingly 
a  recovery  in  scire  facias  on  a  judgment  in  foreign  attachment  against  the  garnishee,  was 
held  to  conclude  and  bar  another  creditor's  right  to  come  in  by  action  against  the  same 
garnishee,  and  contest  the  liOTia  fides  of  the  first  recovery,  he,  the  creditor,  having  inter- 
pleaded or  taken  defence  in  the  scire  facias.  Yet  it  was  conceded  that  he  might  even 
then  show  fraudulent  collusion  between  the  original  parties,  such  as  to  obstruct  the  fair 
litigation  of  his  own  claim ;  and  so  be  let  in  to  try  his  action.    Id.  111.    A  mortgagor 
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having  been  sued  in  ejectment,  gave  notice  to  his  mortgagee,  who  declined  defending,  and 
the  former  then  gave  a  cognovit,  and  came  in  under  the  plaintiff  in  ejectment.  In  feject- 
ment  by  the  mortgagee,  held  a  conclusive  defence  for  the  mortgagor.  Jackson  ex  dem. 
Vredenhurgh  v.  Marsh,  5  Wend.  44,  46. 

But  a  stranger  to  the  suit  is  in  no  way  affected  by  these  notices ;  nor  by  aiding  in  the 
defense.  See  Barnside  v.  Miskelly,  5  Watts,  506,  507,  508.  Thus  a  master  being 
*133  notified  and  attending  *to  defend  his  slave  against  the  charge  of  stealing,  the  con- 
viction was  holden  not  admissible  in  an  action  of  slander  by  way  qf  fixing  the 
charge  upon  the  former.  Nelson  v.  Evans,  1  Dev.  9.  See  ante,  note  253,  as  to  the  relation 
in  which  one,  not  a  party,  must  stand  to  a  cause  in  order  to  be  bound  by  the  judgment. 
If  one  having  no  right  to  interpose  in  a  suit,  do  yet  actually  come  in,  and  contest  his  right, 
the  decision,  it  seems,  vrill  bind  him.  Burnside  v.  Miskelly,  5  Watts,  506,  508,  per 
Sergeant,  J.  * 

We  noticed  ante  (note  253),  several  authorities  as  to  the  effect  of  a  verdict  or  judgment, 
&c.,  against  the  principal  when  given  in  evidence  to  charge  the  surety.  We  shall  here 
introduce  some  additional  cases  on  that  head,  premising  that  it  may  be  advantageously 
studied  in  connection  with  the  text  and  notes,  in  respect  to  the  effect  of .  confessions, 
entries,  and  other  acts  of  the  principal,  as  against  his  surety. 

The  question  on  the  effect  of  a  decree,  in  a  court  of  probate  or  chancery,  made  against 
an  administrator,  and  introduced  to  charge  the  surety,  was  considered  to  some  extant 
ante  (note  289),  while  treating  of  the  decrees  of  those  courts  as  evidence  generally.  The 
cases  of  Simkins  v.  Cobb,  (2  Bail.  60),  Lyles  v.  Caldwell  (3  M'Cord  225,  336),  Ordinary  v. 
Eobinson  (1  Bail.  25,  37),  Shelton  ads.  Curetou  (3  M'Cord  413),  Lucas  v.  Curry's  Ex'rs  (2 
Bail.  403,  406),  and  Lyles  v.  Brown  (1  Harp.  Rep.  31),  were  there  stated,  and  their  bearing 
on  the  surety  briefly  noticed.  The  result  seems  to  be  that  the  decree  is,  at  least,  prima 
facie  evidence  against  the  secuties,  in  a  suit  upon  the  bond,  though  they  were  not  made 
parties  in  the  Court  of  Probate  or  Chancery.  This  conclusion  seems  to  rest  on  the  con- 
dition in  the  bond  that  the  administrator  shall  render  an  account,  which  means,  before 
the  proper  court.  The  surety  binding  himself  to  this,  it  is  considered  a  stipulation  that 
he  shall  abide  the  accounting  of  the  principal  alone.  This  act  of  accounting,  and  the 
decree  which  follows,  thus  becomes  a  part  of  the  rea  gestce  within  the  terms  of  the 
condition.  ^ 

To  proceed,  however,  with  some  other  cases ;  a  judgment  in  favor  of  a  creditor  against 
the  administrator,  was  held  conclusive  against  the  sureties  as  to  the  nature  of  the  debt, 
viz. :  that  it  was  not  the  debt  of  the  administrator  personally ;  but  was  due  from  the 
intestate.  The  court  say,  "  The  responsibility  of  securities  being  incidental  and  collateral 
to  that  of  the  principal,  the  judgment  concluded  as  to  the  existence  and  character  of  the 
debt."  Hobbs  v.  Middleton,  1  J.  J.  Marsh.  176,  179.  A  judgment  against  the  principal, 
of  course  concludes  the  special  bail.  Lewis  v.  Brackenridge,  1  Blackf.  113,  116,  and  the 
authorities  there  cited.  But  where  a  surety  bond  was  for  the  faithful  performance  of 
Owen's  duty  as  deputy  sheriff  and  collector,  and  a  judgment  was  obtained  against  Owen 
for  his  official  default ;  held,  that  the  record  was  not  admissible  in  evidence  against  the 
surety.  Beall  v.  Beck,  3  Harris  and  M'Henry's  Reports,  243.  In  Lartigue  v.  Baldwin  (7 
Martin's  Louisiana  Reports,  193),  A.  had  executed  a  bond  to  C.  as  surety  for  B.  conditioned 
to  indemnify  C.  against  any  loss  he  might  suffer  in  consequence  of  an  attachment  sued 
out  against  him  by  B.,  in  case  the  attachment  should  not  be  prosecuted  to  effect ;  B.  having 
failed  in  the  suit,  C.  sued  him  for  damages  and  recovered  judgment ;  but  being  unable  to 
collect  them  by  execution  against  B.,  C.  now  prosecuted  A.  on  his  bond.  'The  District 
Court  received  the  record  in  the  suit  against  B.,  as,  per  se,  sufficient  evidence  against  A. 
On  appeal,  the  evidence  was  disallowed  ;  and  per  Derbigny,  J. :  "  There  is  no  rule  in  our 
laws  better  understood,  than  that  which  allows  the  surety  the  right  of  availing  himself 
of  the  same  means  of  defense  (save  those  that  are  merely  personal),  which  the  principal 
debtor  could  refort  to.  That  principle  has  founded  the  sacred  maxim,  that  no  one  ought 
to  be  condemned  without  being  heard  ;  and  that  consequently  no  person  shall  be  bound 
by  a  judgment  to  which  he  is  not  a  party." 

A  judgment  against  an  administrator,  suggesting  a  devastavit,  is  not  conclusive  in  a 
subsequent  action  against  his  sureties  in  his  fiduciary  bond.  Fountleroy  v.  Lyle,  5 
Monroe,  260,  367.  Reliance  was  placed  in  this  case  on  the  words  of  the  Kentucky  statute, 
which  authorized  a  plea  of  plene  administramit  in  an  action  suggesting  a  devastavit,  even 
by  the  administrator  after  a  general  judgment  against  him.  It  was  concluded  that  the 
sureties  ought  of  course  to  have  the  same  right,  though  not  named  in  the  statute.  Id. 
267,  268. 

In  New  York,  where  an  action  is  brought  against  the  sheriff  for  an  escape  of  a  prisoner 
from  the  prison  bounds,  and  the  prisoner  and  his  sureties  have  due  notice  of  the  suit,  the 
judgment  against  the  sheriff  will  be  conclusive  evidence  of  his  right  to  recover  on 
the  bond  for  the  jail  liberties,  against  the  prisoner  and  liis  sureties,  as  to  all  matters  which 
were  or  might  have  been  controverted  in  the  action  against  the  sheriff.    2  R.  S.  435, 

S49. 
•184    *A  former  judgment  against  the  principal  and  satisfaction,  is  a  bar  to  a  suit  against 
the  sureties ;  but  a  simple  judgment  without  satisfaction  is  no  bar.     This  was  held 
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of  a  former  judgment  against  the  principal  maker  of  a  promissory  note,  pleaded  in  bar  to 
a  subsequent  action  against  bis  surety.  M'Donald's  Adm'rs  v.  Pickett.  2  Bail.  617,  So  a 
judgment  in  assumpsit  against  tbe  sheriff  for  money  collected  by  him,  as  such,  is  no  bar 
to  an  action  on  his  surety  bond  against  the  sureties.  State  Treasurer  v.  Oswald's  Sureties, 
2  Bail.  214.  Where  there  was  a  judgment  against  the  principal,  execution,  default  to 
return  it,  and  judgment  for  that  cause  against  the  ofiScer  who  had  collected  the  money  ; 
yet  held,  no  bar  to  an  action  against  the  original  debtor's  sureties,  there  being  no  actual 
satisfaction  by  the  suit  against  the  oflScer.  Rutland  Bank  v.  Thrall,  6  Verm.  Rep.  337.  A 
fortiori  a  judgment  against  a  debtor  shall  not  bar  a  suit  against  his  sureties  in  a  collateral 
covenant  to  pay  the  debt.    Commissioners  v.  Canan,  2  Watts,  107. 

And  we  saw,  ante  (note  274),  and  shall  see  again,  in  speaking  of  the  means  of  restoring 
the  competency  of  witnesses,  that  where  one  of  two  joint  debtors  or  wrongdoers  has  been 
sued  and  a  trial  had,  the  record  as  to  the  case  of  the  debtors,  is  a  bar  in  favor  of  the  one 
not  sued ;  and  may,  in  the  case  of  wrongdoers,  become  material  as  a  medium  of  proof  to 
show  payment,  or  satisfaction,  or  election,  especially  when  connected  with  the  execution. 
This  doctrine,  as  it  respects  joint  debtors,  was  held  in  Wilson  v.  Hirst,  (4  Barn.  &  Adolph. 
156),  on  the  question  whether  a  release  by  a  partner  sued,  to  his  partner  not  sued,  would 
make  him  competent  as  a  witness  for  the  defendant.  That  a  judgment  against  one  of  two 
joint  debtors  bars  all  remedy  against  the  other,  was  also  held  in  Beltzhoover  v.  The  Com- 
monwealth, 1  Watts,  126  ;  Williams  v.  M'Fall,  2  Serg.  &  Rawle,  280 ;  Downey  v.  The 
Mechanics  and  Farmers'  Bank,  13  Id.  288 ;  and  Bedell's  Adm'rs  v.  Keethley,  5  Monroe, 
601.  See  also  Vaneman  v.  Herdman,  3  Watts,  202.  The  rule  that  a  judgment  obtained 
against  one  of  two  or  more  joint  debtors,  bars  a  suit  against  all,  applies  only  where  the 
judgment  is  baaed  upon  the  same  matter,  cause  and  thing,  for  which  the  second  suit  is 
brought.  Hence,  several  persons  being  jointly  indebted  on  book  to  A.,  B.,  one  of  the 
debtors,  gave  his  separate  note  for  such  indebtedness,  which,  though  received  by  A.,  was 
not  accepted  in  satisfaction  of  his  claim ;  and  A.  afterward  recovered"  judgment  on  the 
note ;  held,  that  the  judgment,  as  such,  was  no  bar  to  a  suit  by  A.  on  the  original  demand 
against  air  the  debtors.  Fairchild  v.  Holly,  10  Conn.  Rep.  474.  Otherwise  if  the  judgment 
had  been  satisfied.  Id.  And  see  S.  P.,  Drake  v.  Mitchell,  3  East,  851.  Where  one  of  two 
joint  promisors  resides  in  a  foreign  state,  and  is  sued  to  judgment  there,  this  will  not  bar 
a  domestic  suit  against  the  other  vrithout  actual  satisfaction ;  for  the  separate  residence 
severs  the  remedy ;  and  each  may  be  proceeded  against  severally.  Dennett  v.  Chick,  2 
Greenl.  191.  And  see  'Tappan  v.  Bruen,  5  Mass.  Rep.  193  ;  Russell  v.  Allen,  8  Mass.  Rep. 
424.  note ;  and  Ward  v.  Johnson,  13  Mass.  Rep.  148,  all  of  which  are  cited  and  considered 
by  Mellen,  C.  J.,  in  Dennett  v.  Chick,  together  with  Sheehy  v.  Mandeville,  6  Cranch,  253. 
A  recovery,  without  satisfaction,  against  one  of  the  two  obligors,  in  a  joint  and  several 
bond  is  no  bar  to  an  action  against  the  others.  Said  in  State  Treasurer  v.  Oswald's  Sure- 
ties, «Mpra/  Braman  v.  Howk,  1  Blackf  393,  S.  P.  So  in  Pennsylvania,  as  to  a  former 
recovery  against  both,  had  on  the  confession  of  one  ;  this  will  not  bar  a  suit  against  the 
other,  it  being  a  nullity  as  to  the  latter.  Sadfer  v.  Slabaugh,  2  Watts,  72.  A  sheriff  and 
his  deputy  being  jointly  and  severally  liable  for  money  collected  by  the  latter,  a  recovery 
against  the  latter  is  no  bar  to  a  suit  against  the  former.     Christian  v.  Hoover,  6  Yerg.  505. 

If  a  plea  be  of  a  former  recovery  against  a  joint  wrongdoer,  it  should  show  actual  satis- 
faction.   Park  V.  Hopkins,  2  Bail.  411. 

We  also  saw  ante  (note  274),  that  a  record  may  be  evidence  for  or  against  strangers 
where  it  operates  to  convert  the  property  in  things,  or  in  other  words  to  change  or  create 
a  title.  This  is  so  whenever  the  value  of  the  goods  has  been  recovered  of  one  person  by 
another.  So  too  in  trespass  against  an  officer  for  taking  the  plaintiffs  goods,  wherein  the 
value  of  the  goods  was  recovered ;  the  property  in  the  goods  was  held  to  vest  in  the  party 
who  had,  pursuant  to  an  agreement,  indemnified  the  officer  against  the  taking,  and  who 
defended  the  action  and  satisfied  the  judgment ;  and  he  recovered  accordingly  in  an  action 
against  the  original  owner.  In  such  a  case,  the  record  and  proceedings  in  the  former  suit 
are  evidence  in  connection  with  the  agreement  of  indemnity,  notice,  defense,  payment  of 
the  judgment,  &c.,  to  establish  the  permutation  of  the  property.  Howard  v.  Smith,  12 
Pick.  202.  But  these  cases  of  permutation  generally  arise  between  the  immediate  parties. 
Thus,  Lord  BUenborough  held  that  an  action  for  goods  bargained  and  sold  would  lie  by 
the  vendor  against  the  vendee,  though  the  former  had  parted  with  the  goods  and  could 
not  deliver  them  ;  and  in  this  action  the  full  price  might  be  recovered  ;  for  then  the  prop- 
erty would  be  changed,  and  the  vendee  might  recover  an  equivalent  in  trover  for  the 
goods  against  the  vendor.  Martens  v.  Adcock,  4  Esp.  N.  P.  C.  251.  (An  action  for  an 
injury  to  a  chattel  does  not  change  the  title.    Thurst  v.  West,  31  N.  Y.,  210.) 

We  partially  noticed,  ante  (note  253),  how  far  a  conviction  in  a  criminal  shall  be  evi- 
dence in  a  civU  cause.  It  was  lately  held,  that  where  a  person  was  convicted  of  a  tres- 
pass under  the  Game  Act  (1  &  2  WUl.  IV,  c.  32),  underwent  the  sentence  of  imprisonment, 
and  did  not  appeal,  this  conviction  was  an  answer  to  an  action  for  malicious  prosecution 
brought  against  the  informer.  Park,  J.,  asks,  "  Can  a  party  in  the  face  of  a  conviction 
bring  an  action?"    Mellor  v.  Baddeley,  6  Carr.  &  Payne,  374.     See  ante,  note  276. 

The  rule,  however,  in  general  is,  that  verdicts  and  judgments  in  criminal  cases  are  not 
evidence  in  civil  actions.  See  ante,  note  273,  and  the  subsequent  notes  there,  relating  to 
this  subject.; 
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of  an  inferior  court  would  be  conclusive  and  not  examinable,  if  an 
action  were  brought  upon  it  in  a  superior  court  for  the  recovery  of  a  debt. 
In  the  case  of  Moses  agt.  Mcfarlane,  (1)  it  was  decided,  that  a  sum  of 
money,  paid  under  the  direct  authority  of  an  inferior  court,  might  be 
reclaimed  as  unduly  paid.  This  decision  has  given  great  dissatisfaction. 
(2)  It  proceeded  on  the  ground,  not  that  the  judgment  was  wrong,  but 
that  (for  a  reason  which  the  defendant  in  the  court  below  could  not  avail 
himself  of  against  that  judgment),  the  defendant  in  the  court  above  ought 
not  in  justice  to  teep  the  money.  Lord  Mansfield,  C.  J.,  expressly  said, 
the  merits  of  a  question,  determined  in  the  court  below,  never  could  be 
examined  over  again  in  any  shape  whatever. 

In  the  Irish  case  of  Gahan  agt.  Mainjay,  (3)  the  Lord  Chancellor 
observed,  that  the  ecclesiastical  and  admiralty  courts  are  not  courts  of 
record,  and  that  sitting  in  a  court  of  law  he  was  not  at  liberty  to  enter  into 
the  examination  of  the  justice  or  injustice  of  any  judgment  of  a  court 

of  competent  jurisdiction,  unless  it  came  before  him  by  a  writ  of 
*136     error.     It  has,  *however,  been  frequently  stated,  that  inferior  courts, 

not  of  record,  have  not  the  privilege  of  not  having  their  judgments 
controverted.  (4) 

When  examinable.  The  following  are  instances  in  which  the  judgments 
of  inferior  courts  have  been  held  to  be  examinable : — 

Where  it  appears  that  a  judgment  has  been  pronounced  in  an  inferior 
court,  and  due  notice  of  the  proceedings  had  not  been  given  to  the  party, 
the  judgment  will  not  be  enforced,  the  matter  not  having  been  duly  sub- 
mitted to  the  jurisdiction  of  the  inferior  court. (5)  Thus,  where  a  judg- 
ment by  foreign  attachment  was  relied  on  by  way  of  defense  in  an  action. 

The  record  of  conviction  of  the  defendant's  slave,  of  assaulting  and  lulling  the  plaint- 
iff's slave,  was  held  inadmissible  against  the  defendant  in  an  action  for  the  value  of  the 
slave  killed.     Steel  v.  Cazeaux,  8  Mart.  Lou.  Rep.  318,  321,  323. 

As  to  jurisdictional  defects  in  the  proceedings  of  inferior  courts,  see  post,  note  393. 

In  Massachusetts,  an  inquest  of  office,  by  the  attorney-general,  for  lands  escheating  to 
the  government  by  reason  of  alienage,  is  evidence  of  title  in  all  cases  ;  but  it  is  not  con- 
clusive against  any  person  who  was  not  tenant  at  the  time  of  the  inquest,  or  party  or 
privy  "thereto.  Such  person  may  prove  that  there  are  lawful  heirs,  not  aliens,  in  esse. 
Stokes  v.  Dawes,  4  Mason,  268. 

The  following  cases,  depending  upon  local  statutes,  may  be  consulted  as  showing  in 
some  degree  the  nature  of  these  inquisitions  in  different  states.  Ramsey's  Appeal,  3 
Watts,  338  ;  Commonwealth  v.  Seldon,  2  Munf.  160  ;  Hall  v.  Gittings,  3  Harr.  &  Johns. 
112  ;  The  People  v.  Cutting,  3  Johns.  Rep.  1. 

For  the  doctrine  on  this  subject  in  Pennsylvania,  see  Gist  v.  Wilson,  3  Watts,  30 ;  Hale 
v.  Henrie,  Id.  143 ;  White  v.  White,  4  Eawle,  61. 

(1)  2  Burr.  1005. 

(3)  See  the  opinion  of  Eyre,  C.  J.,  in  Phillips  v.  Hunter,  2  H.  Bl.  403.  And  see  Poth. 
by  Evans,  350. 

(8)  Cited  2  Evans'  Pothier,  353. 

(4)  By  Lord  Mansfield,  C.  J.,  in  Walker  v.  Witter,  Doug.  8.  By  Buller,  J.,  in  Qalbraith 
V.  Neville,  Id.  6,  n. 

(Want  of  jurisdiction  renders  the  judgment  of  a  court  a  nullity  and  unavailable  for 
any  purpose.  Noyes  v.  Butler,  6  Barb.  113,  and  cases  there  cited.  But  if  the  record  states 
the  facts  conferring  jurisdiction,  the  statement  is  prima  fade  evidence  of  such  facts.  6 
Wend.  452  ;  5  Id.  148  ;  5  Hill  R.  168  ;  6  Barb.  616.  And  the  rule  is  the  same  in  regard  to 
tribunals  of  inferior  jurisdiction  (Betts  v.  Bagley,  13  Pick.  572) ;  if  the  facts  concerning 
jurisdiction  have  been  litigated  and  passed  upon  by  the  court,  the  regularity  of  the  pro- 
ceedings will  not  be  inquired  into  collaterally.  Id.  Or  if  the  jurisdiction  of  a  court  of 
limited  authority  depends  upon  a  fact  which  must  be  ascertained  by  that  court,  and  such 
fact  appears  and  is  stated  in  the  records  of  its  proceedings,  its  jurisdiction  cannot  be  after- 
wards controverted  between  the  parties.  Dyckman  v.  The  Mayor,  &c.,  1  Seldon,  434, 262.) 

(5)  See  infra,  various  examples  to  the  same  effect  in  regard  to  foreign  j  udgments. 

(If  the  party  defendant  is  not  brought  into  court,  nor  in  any  manner  served  with  pro- 
cess, there  can  be  no  valid  judgment  against  him,  and  no  record  (6  Wend.  450  ;  5  Id.  15S  ; 
6  Pick.  241) ;  unless  the  defendant  appeared  in  the  cause  by  attorney.  Shumway  v.  Still- 
man,  4  Cowen,  296 ;  6  Wend.  447 ;  Mayhew  v.  Thatcher,  6  Wheat.  139  ;  Noyes  v.  Butler, 
eupra.) 
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it  was  held  of  no  avail,  on  account  of  want  of  notice  to  the  defendant  in 
the  court  below.  It  was  said  by  the  chief  justice,  that  a  practice  to  pro- 
ceed in  the  absence  of  the  defendant,  without  summoning  him  or  giving 
him  notice,  was  contrary  to  the  first  principles  of  justice,  and  could  not  be 
supported,  (l) 

Wlien  process  not  duly  served.  Where  a  summons  and  attachment, 
returnable  at  the  same  time,  were  issued  at  the  same  time,  and  neither  of 
them  was  served  personally,  and  the  plaintiff  declared  and  had  judgment, 
the  defendant  not  appearing,  though  this  was  certified  to  be  the  practice 
of  the  court,  the  proceedings  were  vacated  upon  a  writ  of  error;  (2)  and  it  is 
conceived  that  they  would  have  been  equally  unavailing  in  an  action.  So 
where  a  judgment  and  process  of  execution  in  a  county  court  were  pleaded 
in  bar  to  an  action  of  trespass,  and  it  appeared  that  the  process  of  the 

court  had  not  been  served,  nor  an  appearance  duly  entered,  the  court 
*13'i'     held  that  a  jury  were  at  *liberty  to  consider  the  whole  proceeding 

fraudulent  and  collusive ;  and  this,  notwithstanding  that  a  motion 
to  set  aside  the  proceedings  in  the  court  below  had  been  made  without 
effect.  (3) 

(1)  Fisher  v.  Lane,  3  Wils.  808  ;  S.  C,  3  W.  Bl.  834.  See  also  Bruce  v.  Wait,  1  M.  &G. 
1 ;  Ferguson  v.  Mahon,  11  A.  &  E.  179. 

(2)  Williams  v.  Bagot  (Lord),  3  B.  &  C.  385,  773.  See  Pratt  v.  Dixon,  Cro.  Jac.  108 ; 
Ward  V.  EUayn,  Id.  261. 

(3)  Thompson  v.  Blackhurst,  1  N.  &  M.  273. 

Note  293.  —  The  proceedings  of  inferior,  as  well  as  superior  courts,  may  he  assailed  in 
various  ways,  for  want  of  jurisdiction.  When  the  question  is  raised  in  one  form,  they 
may  be  held  valid;  whereas  in  another,  they  would  be  adjudged  voidable  or  void.  On 
error  or  appeal,  for  instance,  they  may  be  voidable  ;  but  valid  to  protect  a  person  acting 
under  them,  while  unreversed,  to  secure  him  a  right,  or  fix  his  title.  They  may  save  him 
as  a  defense  against  an  action,  while  they  would  be  inefficient  by  way  of  securing  a  claim 
under  them.  They  may  protect  some  persons  acting  under  them ;  but  be  void  as  to 
others.  The  rules  which  govern  their  effect  as  evidence  depend  upon  a  cautious  attention 
to  these  and  the  like  distinctions. 

They  are  the  most  broadly  assailable  on  certiorari,  or  other  proceedings  in  nature  of  a 
writ  of  error  or  appeal.  In  such  cases  they  are  to  show,  through  the  whole  range  of  the 
suit  or  proceeding,  a  striA  conformity  to  the  powers  of  the  court.  Jurisdiction  must 
appear  affirmatively,  and  at  all  events  ;  and  after  this  is  shown,  it  must  be  followed  with 
the  requisite  conformity  in  all  the  subsequent  stages,  unless  waived  by  the  party  entitled 
to  object,  after  his  appearance  in  the  matter.  These  inferior  jurisdictions  not  proceeding 
according  to  the  course  of  the  common  law,  are  confined  strictly  to  the  authority  given,. 
They  can  take  nothing  by  implication  ;  but  must  show  the  power  expressly  given  them  in 
every  instance.  Jones  v.  Crawford,  1  John.  Cas.  20  ;  S.  C,  1  Cain.  Rep.  594,  note ;  1  Johns. 
Cas.  238  ;  1  Cain.  Rep.  191 ;  Powers  v.  The  People,  4  John.  Hep.  393  ;  People  v.  Miller,  14 
John.  Rep.  371.  Where  an  attachment  was  given  to  the  citizens  of  the  stcUe,  and  the 
record  said,  citizen  of  the  United  States;  held  avoidable.  Shivers  v.  Wilson,  5  Har,  & 
John.  130. 

*  *  The  recent  decisions  to  the  effect,  that  no  intendments  will  be  made  in  favor  of  the 
jurisdiction  of  inferior  courts,  or  of  officers  proceeding  summarily  under  a  special  stat- 
utory authority,  but  that  every  fact  necessary  to  confer  jurisdiction  on  such  court  or 
officer,  must  be  distinctly  averred  and  proved,  are  very  numerous.  In  The  People  ex  rel. 
Van  Valkenburgh  v.  The  Recorder  of  Albany  (6  Hill  R.  429),  Bronson,  J.,  said,  "  the  more 
I  see  of  these  summary  proceedings,  the  more  fully  am  I  convinced  that  they  should  be 
carefully  watched."  In  Hill  v.  Stocking  (Id.  814),  the  same  learned  judge  said  :  "  These 
summary  proceedings  must  be  carefully  watched,  or  they  will  be  turned  into  the  means 
of  working  injustice  and  oppression :"  and  in  Whitney  v.  Shufelt  (1  Denio  R.  594),  J§wett,, 
J.,  stated  it  as  a  general  principle,  that  "  the  party  who  invokes  the  exercise  of  the  j  uris- 
diction  of  an  inferior  tribunal,  must  in  justifying,  aver  the  actual  existence  of  the  material 
facts  upon  which  the  jurisdiction  depends."  And  see  to  the  same  effect.  Doughty  v.  Hope, 
1  Comstock  (New  York  Appeal  Cases)  R.  79 ;  Kennedy  v.  Newman,  1  Sand.  S.  C.  R.  187 ; 
Bennett  v.  The  aty  of  New  York,  Id.  485  ;  Bailey  v.  Delaplaine,  Id.  11 ;  Varick  v.  Tall- 
man,  2  Barb.  S.  C.  R.  113  ;  Dike  v.  Lewis,  Id.  344';  In  the  Matter  of  Prime,  1  Barb.  S.  C.  R. 
340  ;  In  the  Matter  of  Meteer,  Id.  248 ;  In  the  Matter  of  Paul  Bruni,  Id.  187 ;  In  the  Mat- 
ter of  Flatbush  Avenue,  Id.  286  ;  Halliday  v.  Noble,  Id.  137 ;  Fulton  v.  Heatou,  Id.  552  ; 
The  People  v.  Koeber,  7  Hill  R.  39  ;  In  the  Matter  of  Bliss,  Id.  187  ;  Striker  v.  Kelly,  Id. 
9 ;  S.  C.  (in  the  Court  of  Errors),  3  Denio  R.  823 ;  Dewey  v.  Greene,  4  Denio  R.  93 ;  Deland 
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V.  Bichardson,  Id.  95 ;  Taylor  v.  Heath,  Id.  592 ;  Sharp  v.  Speir,  4  Hill,  86 ;  Matter  of 
Faulkner,  Id.  598 ;  Ex  parte  Robinson,  21  Wend.  R.  673 ;  Ex  parte  Haynes,  18  Id.  611. 
Other  cases  might  he  added  from  each  of  the  United  States ;  hnt  the  doctrine  is  so  amply 
discussed  and  illustrated  in  those  already  cited,  and  in  the  authorities  which  are  therein 
referred  to,  that  it  is  deemed  quite  unnecessary  to  swell  their  number.  And  see  the 
learned  note  of  the  editor  of  the  recent  edition  of  Johnson's  Cases  (2d  ed.)  2  J.  C.  28 
,*    » 


The  general  doctrine  of  the  above  New  York  cases,  from  Johnson  and  Caines,  has  been 
ably  reviewed,  explained,  and  illustrated,  in  M'Kenzie  v.  Ramsey  (1  Bail.  Rep.  457,  459, 
South  Carolina).  The  recorder  of  Charleston  took  cognizance  of  an  action  against  an 
administrator,  under  a  statute  which  gave  him  concurrent  jurisdiction  with  the  Court  of 
Common  Pleas,  in  which  court  executors  might  be  sued  to  a  limited  amount,  on  all 
137*  contracts,  except  against  non-residents.  On  *motion  to  reverse  the  recorder's  decision, 
which  overruled  a  plea  to  his  jurisdiction,  the  court  (by  Richardson,  J.)  said,  "The 
question  now  is,  whether  administrators  and  executors  shall  be  also  exempt  ?"  "  It  is 
urged,  that  they  are  not  named  in  the  act ;  but  the  same  may  be  said  of  any  other  class  of 
litigants,  for  none  are  expressly  named,  while  the  contracts  of  all  are  embraced  within  the 
jurisdiction.  If  we  exempt  one  class,  we  may,  for  the  same  reason,  exempt  all,  and  destroy 
the  city  jurisdiction  by  sviccessive  exemptions,  which  brings  the  position  taken  to  an 
absurdity.  With  great  plausibility  it  is  urged,  that  the  defendant  might,  by  his  rightful 
plea  of  ipUne  administramt,  bring  into  controversy  an  amount  greater  than  is  within  the 
limited  jurisdiction.  Assuredly  this  may  occur,  but  it  must  first  occur,  before  we  need 
decide  such  a  case ;  and  whenever  there  is  found  necessarily  involved  in  a  case,  prima  facie 
within  the  jurisdiction,  matter  which  is  without  the  power  of  the  court  to  decide,  the  par- 
ticular case  may  very  possibly  be  excepted  from  the  jurisdiction.  But  there  is  nothing  in 
the  constitution  of  the  court  which  necessarily  disables  it  from  deciding  upon  any  plea 
whicji  an  administrator  may  put  in ;  and  long  practice  proves  that  it  may  safely  adjudge 
the  issue  made  upon  the  plea  of  pUne  administra/cit. 

"  The  New  York  cases  from  1  Caines,  191,  and  1  John.  Cas.  228,  evidently  turned  upon 
the  construction  of  a  particular  statute,  and  do  not  reach  the  case,  or  act,  before  us.  They 
show,  however,  the  wholesome  vigilance  with  which  inferior  courts  are  kept  within  their 
delegatea  jurisdiction.  I  will  take  the  occasion  of  noticing  in  what  this  vigilance,  which 
is  often  urged  to  extravagance,  really  consists. 

"  It  is  true  that  courts  of  limited  jurisdiction  are  like  particular  agents ;  we  must  see 
their  authority  before  we  regard  their  decisions  as  lawful ;  but  seeing  it,  we  are  to  respect 
it,  and  their  authority  is  not  the  less  certain  because  specified  and  confined.  The  Supreme 
Court  of  the  United  States  is  one  of  particular  and  limited  jurisdiction  ;  and  yet,  although 
expressly  bound  down  by  the  constitution  to  jiowers  strictly  delegated — although  very 
confined  in  its  objects,  how  sovereign  and  unrestrained  is  that  court  vrithin  its  limits.  It 
is  even  so  with  every  court  of  particular  and  limited  jurisdiction,  and  we  require  to  see 
the  evidence  of  its  authority,  as  much  in  the  instance  of  the  Supreme  Court  of  the  United 
States,  as  in  any  other.  The  difl!brence  between  these  and  courts  of  common  law  and  gen- 
eral jurisdiction,  is,  that  the  latter,  as  a  general  rule,  have  their  judicial  authority  proven 
prima  facie  by  the  judicial  act  itself,  which  is  ipso  faoto  binding,  until  it  appears  nega- 
tively, that  the  court  has  not  the  power. 

"  This  is,  indeed,  no  more,  in  principle,  than  the  distinction  between  all  general  and  par- 
ticular agents.  The  constitution  afl^brds  an  example  of  each.  The  general  powers  of  the 
State  legislature  afford  a  striking  illustration.  Its  legislative  acts  are  ipso  facto  binding, 
unless  we  can  find  in  the  constitution  a  direct  negative,  and  miavoidable  estoppel.  And 
why  is  this  the  case  1  Because  it  has  the  legislative  power,  with  only  a  tew  particular 
restrictions.  At  the  same  time,  another  great  department  of  the  government,  the  execu- 
tive, created  too  by  the  constitution,  is  no  more  than  a  particxilar  agent,  under  a  delegation 
of  limited  powers,  to  which  the  government  must  always  look  before  he  acts  ;  not  to  see 
if  the  executive  power  has  been  taken  away,  but  if  any  power  has  been  given  in  this  par- 
ticular case,  to  enable  Mm  to  act  at  all.  And  why  this  distinction  between  these  great 
departments  ?  Because  the  framers  of  the  constitution  saw  fit  to  delegate  to  the  executive 
particular  powers  only,  and  not  general  powers,  with  restrictions. 

"  It  is  the  same  vrith  all  courts  of  limited  and  particular  jurisdiction.  They  are  strictly 
confined  to  the  powers  given  ;  but  we  are  not,  therefore,  to  seek  to  curtail  their  powers. 
Such  courts  must  not  assume  constructive  powers,  i. «.,  powers  not  literally  ^ven,  or  neces- 
sarily consequent  upon  those  so  given ;  but,  on  the  other  hand,  we  are  not  ourselves  to 
practice  the  rule  denied  to  them,  and  by  construction,  to  deprive  them  of  powers  specific- 
ally, generally,  or  necessarily  given.  To  do  either,  would  be  to  abuse  rules  most  salutary, 
whenever,  by  the  visurpation  of  power,  there  is  room  for  their  application.  On  the  con- 
trary, I,  hold  that  the  true  measure  of  judicial  vigilance,  in  this  regard,  is  to  maintain  lim- 
ited courts,,  in  perfect  independence,  within  the  entire  circle  of  their  defined  authority. 
Otherwise  such  courts  cannot  be  the  independent  agents  of  law  and  justice  ;  and  the  supe- 
rior courts,  instead  of  being  judges  to  restrain  other  tribunals  from  usurpation,  would 
themselves  usurp  authority,  by  taking  power  from  hands  to  which  it  has  been  confided  ; 
and  where  we  ought  to  deem  it  safest,  because  it  is  so  confided." 
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It  will  do,  as  a  general  rule,  to  regard  a  decision  on  c&rtiorwri  or  the  like,  holding  a  case 
to  exhibit  a  want  of  jurisdiction,  as  evidence  that  the  same,  or  a  like  case,  would  be  assail- 
able collaterally.  But  this  mode  of  relief  ordinarily  presupposes  that  the  proceeding 
*139  below  is  merely  *irregular  or  erroneous,  and  therefore  valid  until  reversed.  Yet  such 
is  not  always  the  fact ;  indeed,  a  eertiora/n  is  often  allowed,  and  the  judgment  re- 
versed, where  the  proceeding  below  is  an  absolute  nullity.  Starr  v.  Trustees  of  Roches- 
ter, 6  Wend.  564,  567.  See,  also,  M'Faddin  v.  Gill,  1  Blackf  309.  This  teaches  us  by  no 
means  to  treat  a  matter  as  error  only,  in  these  inferior  jurisdictions,  because  it  has  been 
thus  directly  avoided. 

The  mere  abstract  mode  of  pleading  jurisdictional  facts,  is  so  like  returning  them  in 
answer  to  a  writ  of  ccrtiwari,  that  the  decisions  under  each  head  of  pleading  and  return 
will  reflect  light  on  each  other.  We  have  an  instance  of  this  in  the  argument  of  Chief 
Justice  Savage,  in  the  above  cause  of  Starr  v.  The  Trustees  of  Rochester,  p.  566. 

See  infra,  for  a  more  particular  consideration  of  the  cases  as  to  evidence,  and  some  cases 
as  to  pleading,  where  they  are  thought  to  bear  on.questions  of  evidence. 

But  in  these,  and  the  like  cases,  if  there  was  original  or  acquired  jurisdiction  in  the 
course  of  the  proceeding,  though  it  may  be  reversible  directly  (by  which  is  meant  on 
error,  appeal,  &c.),  yet  for  all  other  purposes,  it  shall  be  valid  till  reversed,  in  respect  to 
everybody.  And  even  after  it  is  reversed,  persons  not  parties  or  agents  in  carrying  for- 
ward the  erroneous  proceedings,  shall  be  protected  by  way  of  defense  from  prosecution, 
and  often  in  the  titles  which  they  may  have  acquired.  See  Voorhees  v.  The  Bank  of  the 
United  States,  10  Peters,  449.  See  ante,  note  292.  This  is  what  the  cases  mean,"Vhen 
they  say  that  such  proceedings  shall  not  be  questioned  collaterally  or  indirectly. 

While  unreversed,  we  partially  saw  their  wmclusive  effect,  ante,  note  289,  et  seq. 

That  acts  and  titles  shall  not  be  subverted  by  a  direct  reversal ;  and  sometimes  not  as 
to  the  party,  see  ante,  note  286. 

But  the  proceedings  of  all  courts,  and  especially  of  limited  jurisdictions,  may,  in  certain 
cases  be  questioned  collaterally,  where  they  have  exceeded  their  powers.  See  the  cases 
cited  post,  as  to  proof  of  records,  &c. ;  and  ante,  note  262,  for  the  general  rule  on  the  sub- 
ject. "All  jurisdictions,"  says  Holt,  C.  J.,  in  Annesly  v.  Dixon  (Rep.  temp.  Q.  Ann.  104, 
105),  "are  limited  as  to  place,  persons  and  things."  The  court  must  also  have  jurisdic- 
.tion  of  the  process.  And  these  rules  are  particularly  applicable  to  all  inferior  jurisdictions. 
Per  Spencer,  C.  J.,  in  Bigelow  v.  Stearns,  19  John.  Rep.  40. 

Courts,  however,  have  been  a  long  time  in  settling,  if  they  can  yet  be  said  to  have  set- 
tled, the  collateral  bearings  and  consequences  of  the  above  rules,  in  respect  to  the  various 
persons  who  may  be  connected  with  a  proceeding,  which  is  to  be  deemed  coram  non  judice 
and  void,  for  want  of  any  or  all  of  these  ingredients.  So  late  as  1818,  a  justice  having 
tried  an  assault  and  battery  (a  matter  confessedly  and  plainly  beyond  his  jurisdiction), 
both  himself  and  the  constable  were  made  liable  as  trespassers  for  goods  seized  under  the 
execution,  upon  the  ground,  as  the  judge  charged,  that  the  judgment  being  void,  all  acting 
under  it  were  trespassers.  Woodward  v.  Paine,  15  John.  Rep.  493.  The  court  did  not 
stop  to  inquire  whether  the  process  in  the  constable's  hands  was  valid  on  its  face  (doubt- 
less it  was  in  the  ordinary  form)  but  an  innocent  pfiicer  was  thrown  in  damages,  for 
executing  a  command  apparently  legal,  and  whose  secret  vice  lay  beyond  the  reach  of 
any  scrutiny  which'  the  law  had  authorized  him  to  institute.  Surely,  the  jury  who  tried 
the  cause  might  also  have  been  sued  as  joint  trespassers,  though  attending  under  a  venue 
valid  on  its  face :  for  they  could  much  better  learn  their  want  of  jurisdiction  in  the  course 
of  the  evidence.  The  same  severe  rules  would  reach  a  constable  who  should  serve  the 
original  process  or  venire,  no  matter  how  fair  and  legal  in  its  language.  It  is  certainly 
much  more  consistent  with  the  dictates  of  sound  policy,  as  well  as  natural  justice,  that 
these  judgments,  sentences,  and  all  the  proceedings  of  inferior  courts,  should  in  general 
be  holden  conclusive  for  the  protection  of  innocent  persons ;  and  that  the  remedy  should 
lie  against  those  only  who  must,  in  the  exercise  of  ordinary  vigilance,  necessarily  be 
aware  of  their  defects.  And  however  severe  some  of  the  cases  may  be,  this  distinction 
is  not  unknown  either  to  the  ancient  or  modern  decisions.  Knowledge  and  participation 
are  fairly  imputable  to  the  party,  in  almost  (you  cannot  say  quite)  all  cases ;  generally  to 
the  court  or  magistrate,  though  there  are  exceptions ;  and  rarely  to  those  indiflerent 
persons  who  act  under  the  process  and  orders  of  the  court  or  magistrate.  Per  Marcy,  J., 
in  Savacool  v.  Boughton,  5  Wend.  180.  See  also  The  King  v.  Danser,  6  T.  R.  245  ;  Wat- 
on  V.  Watsons,  9  Conn.  Eep.  140, 141,  et  seq. 

(A  ministerial  officer  is  protected  in  the  execution  of  process  regular  on  its  face, 
and  coming  from  a  court  or  body  of  men  having  jurisdiction  of  the  subject  matter. 
Where  an  officer  who  has  seized  property  by  virtue  of  an  execution,  js  sued  by 
the  defendant  in  the  execution  for  taking  the  ^property,  the  officer  is  never  com- 
pelled to  produce  the  judgment  to  justify  the  taking.  The  execution  alone  pro- 
tects him.  But  if  the  officer  is  sued  by  A.  for  taking  his  property  under  color  of  an 
execution  against  B.,  the  question  to  be  tried  is  whether  the  property  when  taken 
belonged  to  A.  or  to  B.  If  it  belonged  to  A.,  the  execution  with  or  without  the  judgment, 
is  no  protection,  for  it  does  not  command  the  officer  to  take  A.'s  property.  But  if  A.  claims 
title  to  the  property  by  virtue  of  a  sale  from  B.  to  him,  which  is  alleged  to  be  fraudulent 
against  B.'s  judgment  creditors,  then  it  becomes  necessary  for  the  officer  to  produce  the 
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judgment  on  whicli  tlie  execution  issued  against  B. ;  but  this  is  for  the  purpose  of  proving, 
in  connection  with  other  testimony,  that  the  pretended  sale  from  B.  to  A.  was  fraudulent 
and  void,  and  that  the  property,  therefore,  still  belongs  to  B.  and  not  to  A.  The  judg- 
ment in  such  case  is  given  in  evidence,  because  it  affects  the  title  to  the  property  in  ques- 
tion, and  not  because  it  is  for  any  other  purpose  necessary  to  protect  the  officer.  Per 
EuGGLBS,  J.,  2  N.  Y.,  477. 

A  warrant  issued  by  the  supervisors  of  a  county  for  the  collection  of  taxes  is  valid, 
though  they  do  not  add  to  their  names  their  official  designation,  and  will  protect  the 
collector.  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473.  So  is  the  tax  warrant  issued  by  the  trustees 
of  a  school  district.  Doolittle  v.  Doolittle,  31  Barb.  312.  If  the  warrant  of  the  collector 
shows  on  its  face  a  defect  of  jurisdiction,  it  will  not  protect  him.  Van  Rensselaer  v. 
Witbeck,  3  Seld.  517.  One  who  justifies  the  arrest  and  imprisonment  of  another  by 
virtue  of  his  authority  as  a  justice  of  the  peace,  must  show  himself  to  have  been  such  at 
the  time  de,  ju,re  as  well  as  de  facto.    Newman  v.  Tiernan,  37  Barb.  159.) 

In  Hodson  v.  Cooke  (1  Ventr.  369),  an  action  on  the  case  at  the  suit  of  the  party 
aggrieved,  was  holden  to  lie  against  one  who  had  commenced  an  action  in  an 
*140  inferior  court,  for  a  cause  arising  *out  of  its  territorial  jurisdiction.  And  it  is  said 
in  10  Co.  Rep.  73,  that  one  may  have  an  action  on  the  statute  against  a  party  who 
sues  against  the  statute.  The  above  case  of  Hodson  v.  Cooke,  is  mentioned  as  having 
been  moved  and  decided,  in  Skin.  131,  where  two  other  like  cases  are  mentioned  and 
agreed  to  as  having  been  before  decided.  But  the  court  held  that  no  action  would  lie,  in 
such'a  case,  against  the  officer  who  arrests,  it  being  for  a  cause  (subject  matter)  of  which 
the  court  had  jurisdiction ;  nor  would  a  writ  of  error  lie ;  for  it  is  to  go  against  the  record , 
which  lays  it  infra  jurisdictionem.  Hodson  v.  Cooke,  supra.  Powell,  J.,  in  Gwinne  v. 
Poole  (2  Lutw.  1568),  says  of  Hodson  v.  Cooke,  that  he  knows  of  no  authority  against  the 
protection  of  the  officer  in  such  a  case,  except  Martin  v.  Marshall  (2  Rol.  Rep.  109,  116), 
which  is  a  misreport ;  for  Lord  Hobart,  who  was  chief  justice  when  that  judgment  was 
given,  reports  it  otherwise.  Martin  v.  Marshall  &  Key,  Hob.  63,  pi.  64.  The  above  case  of 
&winne  v.  Poole  (3  Lutw.  985,  the  opinion  at  large  being  reported  in  an  appendix  to  3 
Lutw.  1560  to  1573),  is  remarkable  as  protecting  the  party,  magistrate,  and  officer.  The 
action  was  false  imprisonment  against  all  three)  for  arresting  the  plaintiff  by  a  capias 
issued  out  of  an  inferior  court.  They  j  ustified  under  a  ca/pias  ad  respondendum,  in  debt,, 
at  the  suit  of  the  plaintiff  in  that  court,  who  sued  there  as  administrator.  The  replica 
tion  was  that  the  cause  of  action  arose  out  of  the  territorial  jurisdiction  of  the  inferior 
court ;  to  which  there  was  a  general  demurrer  and  joinder.  Sir  John  Powell,  Baron  (the 
case  being  in  the  Court  of  Exchequer),  concedes  the  general  rule,  that  where  the  court 
hath  jurisdiction,  no  action  lieth  against  the  judge  or  officer  ;  but  where  there  is  a  want 
of  jurisdiction,  both  are  liable.  To  the  first  branch  of  the  rule  he  shows  that  the  cases  are 
uniform.  To  the  second,  he  is  well  pleased  that  some  seeming  difference  of  opinion  of 
the  court,  founded  on  some  cases  and  resolutions,  had  occasioned  so  solemn  a  debate 
of  the  matter,  which  so  highly  concerns  all  superior  and  inferior  j  urisdictions ;  for  if  this 
action  should  be  adjudged  to  lie,  it  would  put  an  end  to  all  inferior  jurisdictions  ;  and  on 
the  other  side,  the  ill  practice  of  those  inferior  courts  have  sometimes  provoked  the  supe- 
rior to  some  opinions  and  resolutions  which  seem  to  give  encouragement  to  this  action, 
and  for  that  reason,  it  was  necessary  to  have  a  solemn  resolution  to  settle  these  matters. 
He  had  therefore  conferred  with  both  tlie  chief  justices  of  the  King's  Bench  and  Court  of 
Bankruptcy,  who  agreed  with  him. 

He  then  inquires  whether  the  action  will  lie  against  the  judge  and  officer.  The  process 
was  on  its  face  returnable  ad  proximam  curiam  generally,  and  not  at  a  day  certain  ;  and 
it  was  a  cwphcSs  issued  without  a  previous  summons ;  but  these  defects  he  holds  to  be  error 
only  ;  and  that  the  process  is  not  therefore  void.  And  he  denies  the  law  of  Reed  v.  Wil- 
mot  (1  Ventr.  230),  which  held,  that  where  the  capias  issued  without  a  previous  summons, 
even  the  ofllcer  serving  it  could  not  justify  under  it.  He  denies  also  what  was  there  said 
by  Hale,  that  process  without  a  previous  plaint  will  not  protect  the  officer.  That  this 
and  the  like  constitute  mere  error,  he  cites  several  cases ;  and  says,  tliat  Hale,  C.  J., 
decidedly  hastily,  on  a  displeasure  conceived  against  the  ill  practices  of  inferior  magis- 
trates. 

As  to  want  of  territorial  jurisdiction,  which  was  admitted,  he  said,  that  of  these  inferior 
jurisdictions,  some  were  limijjed  as  to  subject  matter ;  «.  g.  the  commissioners  of  excise 
were  limited  to  impositions  dn  strong  waters;  and  for  assessing  low  wines,  an  action  lay 
against  them.  Huntington's  Case,  Hard.  480.  So  the  action  lay  against  the  party,  judge 
and  officer,  in  the  case  of  Marshalsea,  for  a  suit  by  bill  and  capias,  in  assumpsit,  whereas  the 
court  had  jurisdiction  of  debt  and  covenant  merely.  10  Rep.  76.  So  where  a  visitor  is 
limited  by  statutes  and  rules  which  lie  exceeds,  he  shall  be  liable.  Exeter  College,  cited 
by  him  at  p.  1566.  Some  jurisdictions,  said  he,  are  limited  as  to  persons,  as  in  the  case  of 
.the  Marshalsea  (ut  swpra) ;  others  in  respect  to  place,  as  justices  in  relation  to  the  poor,  in 
,  making  rates  and  granting  relief;  they  are  liable  to  an  action  if  they  tax  the  parish  of  S. 
for  relief  of  poor  in  the  parish  of  D.  Both  justice  and  officer  are  liable ;  for  the  excess  is 
apparent ;  and  that  is  the  reason  of  Nichols  v.  Walker  (Cro.  Car.  894).  "  And  of  that  sort 
a^o  are  inferior  courts  in  corporations,  where  the  judge  and  officer  are  liable  or  not,  with 
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this  difference ;  where  it  appears,  or  may  reasonably  appear  to  them,  that  the  cause  arose 
out  of  their  jurisdiction,  and  yet  notwithstanding,  they  proceed,  they  are  hoth  liable  to  an 
action  ;  but  it  is  otherwise  where  it  doth  not  appear,  or  cannot  reasonably  appear,  whether 
the  cause  arose  out  of  their  jurisdiction  or  not ;  for  there,  I  am  of  opinion,  that  no  action 
will  lie  against  them,  unless  they  proceed  after  they  are  informed,  or  know  that  the  cause 
of  action  arose  out  of  their  jurisdiction.  Herein  [the  inferior  corporate  courts]  it  appears 
[to  them]  that  the  subject  is  out  of  their  jurisdiction  ;  or  they  may  know  it,  if  it  be 
*141  not  their  own  fault ;  as  in  the  case  *of  the  Marshalsea,  which  was  a  court  of  the 
king's  household ;  the  servants  of  the  king's  household  are  all  enrolled,  and  if  the 
judges  and  ofBcers  have  not  copies  of  them,  it  is  their  own  fault.  But  in  the  case  in  ques- 
tion, the  court  hath  jurisdiction  of  the  action,  inasmuch  as  it  is  an  action  of  debt ;  and  that 
action  being  transitory  in  its  nature,  arises  in  point  of  law  in  all  places,  because  it  is  a 
debt  in  every  place.  It  is  true  that  it  arose  not,  in  fact,  within  the  jurisdiction  of  the 
court,  which  it  ought  to  do,  to  entitle  the  court  to  hold  plea  thereof;  but  the  judge  and 
officer  could  not  know  it,  unless  by  the  plaintiff  or  defendant  in  the  action ;  and  till  they 
know  it,  the  rule  shall  be  in  this  case,  as  weU  as  in  others,  Ignorantia  facti  excvsat." 

He  proceeds  to  give  instances  of  such  knowledge  being  the  ground  of  action.  Eichard- 
son  and  Barnard,  1  Rol.  Abr.  545  ;  March  8,  where  the  declaration  stated  the  bond  to  have 
been  made  out  of  the  county.  If  not  in  the  declaration,  he  insists  it  should  be  made 
known  by  plea,  when  all  the  after  proceedings  will  be  void.  He  states  and  relies  upon 
OUyet  and  Bessie's  Case  (T.  Jones,  314),  where  the  under-sheriff  unwarrantably  arrested 
the  plaintiff  out  of  the  franchise,  and  delivered  him  to  the  jailer  within  the  franchise. 
The  plaintiff  sued  the  latter,  in  false  imprisonment,  for  detaining  him.  Held  not  to  lie  ; 
for  the  jailer  could  not  know  that  the  arrest  was  tortious,  he  not  being  privy  to  it. 

He  next  denies  that  the  plaintiff  in  the  inferior  court  was  liable.  The  action  being  in  its 
nature  transitory,  the  plaintiff  himself  might  not  know  where  his  cause  of  action  did  arise. 
The  learned  baron  shows  how  this  jnay  be,  even  if  the  action  had  been  in  his  own  right ; 
and  the  mere  presumption  that  he  knew,  ought  not  to  be  indulged  to  make  him  a  tort 
feasor.  He  distinguishes  it  from  the  case  where  a  man  is  bound  to  notice  lona  notabilia  ; 
for  his  taking  out  administration  in  the  inferior  dioceses,  doth  not  make  him  liable  to  an 
action.  Another  reason  is,  because  the  plaintiff,  it  may  be,  knows  not  the  extent  of  the 
inferior  jurisdiction.  "  Tliis  is  not  lili:e  the  case  where  a  mau  complains  of  robbery,  or 
any  other  felony,  in  the  Star-Chamber ;  for  that  is  ignorantia  juris,  which  will  not  excuse ; 
but  the  limit  as  to  the  place,  is  matter  of  fact,  known  only  to  the  officers  of  the  court, 
and  strangers  are  not  obliged  to  take  notice  thereof  under  the  hazard  of  being  liable  to 
actions."  He  then  goes  on  to  question  whether  in  this  matter  of  mere  place,  an  action 
will  lie  for  suing  out  of  the  jurisdiction  ;  whether  it  is  not  like  suing  a  privileged  person, 
who  must  be  put  to  plead  his  privilege ;  but  he  admits  throughout  that  if  the  proceeding 
be  for  the  purpose  of  vexation,  as  to  obtain  bail,  where  none  would  otherwise  be  due,  no 
action  on  the  case  would  lie,  as  it  will  in  all  the  like  cases  whether  there  be  jurisdiction 
or  not. 

This  case  was  decided  4  W.  &  M.  (A.  D.  1693).  It  was  certainly  not  without  struggling 
through  a  maze  of  distinctions  between  apparently  conflicting  cases,  that  the  court  reached 
the  above  conclusions.  And  it  should  by  no  means  form  a  subject  of  surprise,  that  among 
the  multitude  of  cases  arising  since,  especially  those  relating  to  our  hundreds  of  inferior 
jurisdictions,  these  distinctions  may  not,  however  safe  and  reasonable,  have  been  uniformly 
followed  in  their  practical  application,  or  even  in  their  principles.  Baron  Powell's  opinion 
is  questioned  by  Willes,  C.  J.,  in  Moravia  v.  Sloper  (Willes,  35),  so  far  as  it  goes  to  exempt 
the  plaintiff  in  the  inferior  court ;  though  the  learned  chief  j  ustice  agrees  With  his  argu- 
ment in  the  main,  and  pronounces  him  a  very  learned  judge.  And  see  ante,  note  292, 
where  we  have  stated  and  considered  the  case  of  Herbert  v.  Cook,  3  Doug.  101. 

This  opinion  in  Gwinne  v.  Poole,  may  not  be  sustainable  in  all  its  dicta.  It,  however, 
stands  in  much  the  same  reBltion  to  questions  of  inferior  jurisdiction,  that  Holt's  opinion 
in  Coggs  V.  Bernard  was  said  to  hold  in  respect  to  bailments.  It  furnishes  us  with  a  line 
of  categories  almost  complete,  for  the  kind  of  defect  which  we  are  considering,  and  traces 
to  a  very  considerable  extent  the  various  consequences.  We  shall  follow  his  divisions, 
with  some  additions,  noticing  occasionally  as  we  go  along,  in  whose  favor  (as  holden  by 
several  courts)  the  proceedings  of  inferior  jurisdictions  shall  be  said  to  conclude,  when 
there  is  a  want  of  jurisdiction. 

1.  JwnsdMition  mth  respect  to  the  subject  matter.  All  courts  are  limited  to  certain  sub- 
jects of  cognizance.  Some,  to  actions  and  prosecutions  civil  and  criminal,  and  to  appellate 
and  supervisory  proceedings.  Some  to  only  one  of  these  branches  ;  as  to  criminal  matters, 
civil  actions,  or  to  certain  particulars  of  each.  Some  to  matters  in  equity,  or  of  an  admi- 
ralty or  ecclesiastical  nature ;  and  others  to  a  few  matters  of  small  consequence. 

To  determine  the  abstract  question  of  subject  matter,  we  have  only  to  look  to  the  court 
or  officer,  and  the  matters  general  or  specific  covered  by  his  powers.    Per  Clinton,  Senator, 

in  Yates  v.  Lansing,  9  Johns.  Rep.  440. 
*143    *A  court  holding  jurisdiction  of  all  criminal  cases  shall  be  protected,  though  it 
adjudge  a  matter  to  be  criminal  which  is  not  so,  and  proceed  to  punish  it.    2  Lutw. 
1561, 1563  ;  Bushell's  Case,  Vaugh  135  ;  Kemps'a  Lessee  v.  Kennedy,  1  Peters'  C.  C.  Eep. 
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122  Of  the  Admissibility  and  Eff'ect  [ch.  i. 

30,  38,  39  ;  S.  C,  5  Cranch,  173 ;  Ex  parte  Tobias  Watkins,  3  Pet.  198,  302  to  309,  and  the 
cases  tliere  cited  by  Marshall,  C.  J.  See  also  per  Parker,  C.  J.,  in  Stetson  v.  Kempton,  13 
Mass.  Rep.  383,  383. 

The  above  idea,  that  jurisdiction  of  the  crime  in  the  abstract,  is  enough  to  make  the 
proceeding  valid,  though  very  fully  illustrated  by  several  of  the  above  cases  in  respect  to 
other  courts,  and  especially  by  the  above  cases  from  the  United  States  Reports,  is  better 
exemplified  in  relation  to  inferior  courts  by  the  cases  of  Buquet  v.  Watkins  (1  Mill.  Lou. 
Rep.  131).  By  the  1154  article  of  the  Code  of  Practice,  a  justice  of  the  peace  may  punish 
for  a  contempt  of  his  authority,  by  imprisonment  for  twenty-four  hours.  The  plaintiff 
was  convicted  and  imprisoned  by  the  defendant,  a  justice,  under  that  article;  and  in  an 
action  against  the  justice,  the  plaintiff  was  allowed  to  give  proof,  contradicting  the  adju- 
dication of  the  justice,  that  his  conduct  in  court  was  disorderly.  Held,  on  appeal,  that 
the  judge  a  quo  erred,  and  per  Porter,  J.,  delivering  the  opinion  of  the  court,  "  Whether 
there  was  a  contempt  or  not,  is  a  question  of  which  the  law  makes  the  justice  of  the  peace 
the  judge  ;  as  much  so,  as  whether  or  not  a  plaintiff  proves  the  debt  in  which  the  justice 
condemns  the  defendant ;  and  the  correctness  of  his  decision  cannot  be  examined  collater- 
ally, in  a  civil  suit.  That  he  had  jurisdiction  in  relation  to  contempts,  is  not  denied.  Id. 
185,  136.     See  also  Lining  v.  Bentham,  3  Bay,  1 ;  State  v.  Johnson,  Id.  385,  S.  P. 

So  where  a  court  has  jurisdiction  of  riots  on  view,  its  record  shall  conclude  though  no 
riot  was  committed.  Mackaboy  v.  Tte  Commonwealth,  3  Virg.  Cas.  368, 371,  stated  infra. 
And  see  Mather  v.  Hood,  with  other  cases  infra,  of  the  like  import. 

So,  though  a  plaintiff  insisted  on  and  obtained  a  general  judgment  against  a  defendant 
before  a  justice,  and  imprisoned  the  defendant,  after  he  had  been  discharged  in  his  person 
as  an  insolvent ;  yet  even  the  plaintiff  was  protected  ;  for  the  justice  had  jurisdiction  of 
the  person  and  matter,  and  any  judgment  he  gave  was  holden  conclusive  till  reversed 
directly.    Brown  v.  Crowl,  5  Wend.  398. 

Where  a  justice  has  jurisdiction  to  save  costs,  and  gives  more  in  amount  than  the 
statute  authorizes,  it  is  mere  error,  and  his  judgment,  while  unreversed,  protects  him  for 
acts  done  in  the  way  of  collecting  it.  Butler  v.  Potter,  17  Johns.  Rep.  145.  And  see 
Prigg  V.  Adams,  3  Salk.  674. 

So,  where  tax  assessors  are  right  in  the  property  and  person,  if  they  exceed  the  aggre- 
gate amount  of  their  warrant,  this  is  but  mere  error,  and  not  want  of  jurisdiction. 
Coleman  v.  Anderson,  10  Mass.  Rep.  105,  117  to  130.  So,  if  one  liable  to  taxation  be  over 
taxed,  though  the  excess  be  caused  by  the  valuation  of  property  not  taxable  to  him. 
Osborn  v.  The  Inh.  of  Danvers,  6  Pick.  98.  And  though  assessors  omit  particular  persons 
or  property  liable  to  taxation,  yet  they  shall  not  be  made  liable  as  trespassers,  it  being 
error  only.  Easton  v.  Calender,  11  Wend.  90  ;  Dillingham  v.  Snow,  5  Mass.  Rep.  547,  558, 
559  ;  Inglee  v.  Bosworth,  5  Pick.  498,  501.  And  where  property,  taxable  by  one  name' 
was  put  up  by  the  assessors  in  a  tax  list  under  another  and  wrong  name ;  e.  g.,  where 
they  assessed  the  new  theatre  in  New  York  as  a  dwelling-house  ;  held,  that  it  was  error  of 
judgment  in  the  lawful  exercise  of  jurisdiction,  and  therefore  the  collector  was  protected. 
Henderson  v.  Brown.  1  Cain.  Rep.  72  ;  S.  C,  11  Wend.  95,  cited  and  approved. 

But  it  is  otherwise,  where  there  is  no  jurisdiction  in  respect  to  the  subject  matter. 
Thus,  where  assessors  lay  a  tax  on  property  not  taxable,  as  a  house  within  the  limits  of 
an  hospital,  which  is  exempt  from  the  English  land  tax  (Robinson  v.  Bullock,  1  H.  Bl. 
68) ;  or  a  new  built  house  not  inhabited,  exempt  by  a  paving  act  (Mayor  v.  Knowler,  4  Taunt. 
634) ;  or  laJid  of  a  non-resident  of  the  town,  for  the  support  of  common  schools  (Suydam 
V.  Keyes,  13  John.  Rep.  444) ;  or  for  a  town  tax  on  land  of  a  non-resident  of  the  town.  Agry 
V.  Young,  11  Mass.  Rep.  230.  Note ;  in  the  two  last  cases,  the  land  lay  within  the  town 
where  the  tax  was  laid,  but  the  statute  did  not  authorize  the  tax  unless  the  owner  also 
resided  there.  (The  assessors  act  without  jurisdiction  in  entering  the  name  of  a  non-resi- 
dent on  the  assessment  rolls.  Mygatt  v.  Washburn,  15  N.  Y.  316  ;  33  Id.  335,  343).  So 
where  lands  possessed  by  the  crown  were  rated  for  the  relief  of  the  poor.  Ld.  Amherst 
V.  Ld.  Somers,  3  T.  R.  372.  Where  the  inhabitants  at  a  town  meeting  unanimously  voted 
a  tax  for  additional  wages  to  the  drafted  state  militia,  in  time  of  war,  and  when  the  town 
was  in  imminent  danger,  the  plaintiff  himself  not  being  present,  nor  participating  in  the 
vote,  and  there  being  of  course  no  legal  power  in  the  meeting  to  do  this  ;  all  the  pro- 
*143  ceedings  in  assessing  and  collecting  were  adjudged  *void,  and  the  assessors  of  the 
tax  liable  in  trespass.  Stetson  v.  Kempton,  13  Mass  Rep.  272.  And  it  was  also 
held,  to  furnish  no  protection,  that  part  of  the  tax  included  in  the  warrant  was  legal.  Id. 
272,  383.  The  general  power  in  the  statute,  to  levy  taxes  for  defraying  "  other  necessary 
charges,"  was  likewise  holden  no  protection,  as  that  must  be  confined  to  expenses  con- 
nected with  the  execution  of  specific  powers  enumerated  in  the  statute,  or  at  least  to  such 
powers  and  objects  as  came  within  the  scope  of  the  corporation.  Id.  378.  These  points 
had  also  been  resolved  by  a  previous  case  in  the  same  court.  Thus,  where  a  town  incor- 
porated with  the  general  and  proper  tax,  an  assessment  of  the  expense  of  procuring  an 
act  of  incorporation  ;  and  though  the  object  was  not  expressed  in  the  corporate  record 
yet  the  plaintiff  was  allowed  to  show  the  object  by  parol.  Bangs  v.  Snow,  1  Mass.  Rep! 
188,  189.  So,  where  a  highway  tax  is  assessed  as  a  money  tax,  or  the  assessors  add  more 
than  five  per  cent,  to  the  sums  voted  by  the  town,  though  both  be  mixed  with  legal  taxes. 
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Libby  v.  Bumham,  15  Mass.  Eep.  144, 147.  Though  it  was  said,  if  the  warrant  had  been 
levied  for  that  only  which  was  legal,  the  action  would  not  have  lain.  Id.  147.  So  the 
common  council  of  a  city,  having  power  by  charter  to  make  sidewalks,  have  not  therefore 
power  to  make  a  railing  on  the  inner  side  of  it ;  and  a  tax  for  that  purpose  is  void,  and 
the  mayor  who  signs  the  warrant  a  trespasser.  Williams  v.  Brace.  5  Conn.  Eep.  190.  So 
of  a  city  assessment  on  a  husband,  to  pay  the  whole  assessment  for  an  improvement  in 
front  of  his  wife's  land.  Id.  So  if  property  be  without  the  territorial  jurisdiction  of  the 
assessors ;  as  if  the  justices  of  A.  make  a  rate  on  land  in  B.  owned  by  an  inhabitant  of  B. 
Nichols  V.  Walker,  Cro.  Car.  294 ;  S.  C,  cited  and  approved,  2  Wils.  384,  in  Perkin  v. 
Proctor. 

If  a  formedon  commence  originally  in  the  King's  Bench,  which  hath  no  original 
jurisdiction  of  real  actions ;  or  an  appeal  be  brought  in  the  Court  of  Bankruptcy,  which 
hath  no  jurisdiction  of  such  causes,  all  is  void.  This  was  said  by  Dodderige,  J.,  in  Weaver 
V.  Clififord  (2  Bulstr.  64),  and  Fleming,  C.  J.,  agreed  to  it.  See  also  as  to  the  formedmi, 
Annesly  v.  Dixon  (Kep.  temp.  Q.  Ann.  104).  And  this,  even  though  the  tenant  admits  and 
pleads.  The  same  illustration  is  given  in  the  case  of  the  Marshelsea  (10  Eep.  76),  with 
the  observation,  that  in  the  case  between  Bowser  &  Collins,  in  22  E.  4,  33  b.  Pigot  says  : 
"  If  the  court  has  not  power  and  authority,  then  their  proceeding  is  coram  nonjudice.  As, 
if  the  Court  of  Common  Pleas  holds  plea  of  an  appeal  of  death  or  robbery,  or  any  other 
appeal,  and  the  defendant  is  attainted,  it  is  coram  nonjudice;  quod  omnes  concesseruut." 
And  it  is  also  observed  there  to  be  the  same  case,  if  justices  should  inquire  of  treason, 
which  is  out  of  their  commission.  So,  where  a  New  York  justice  (not  being  authorized 
by  statute),  tried  an  assault  and  battery ;  all  was  held  void.  Woodward  v.  Paine,  15  John. 
Eep.  498 ;  Blin  v.  Campbell,  14  John.  Eep.  432,  S.  P. 

So,  if  a  man,  though  under  martial  law,  be  arrested,  tried  or  punished,  by  court-martial 
for  not  contributing  to  or  attending  a  writing  school  established.  Warden  v.  Bailey,  4 
Taunt.  66.  If  one  be  discharged  from  execution  in  a  civil  action,  by  habeas  corpus,  the 
discharge  is  void,  for  the  commissioner  hath  no  rtght  to  act  in  such  a  case.  Cabte  v. 
Cooper,  15  John.  Eep.  152.  The  sheriff  was  held  liable  for  the  escape,  notwithstanding 
the  order  of  discharge.  Id.  And  see  Harvey  v.  Huggins,  2  Bail.  252,  S.  P.  An  authority 
to  the  Common  Pleas  is,  to  foreclose  a  mortgage,  the  mortgagor  being  in  possession.  If 
he  be  not  in  possession,  the  foreclose  is  void,  though  all  parties  appear.  South  Carolina 
Law  Journal,  195.  If  the  sessions  lay  a  road  across  a  navigable  river,  the  act  may  be 
treated  as  a  nullity ;  for  they  have  no  statute  authority  to  do  this.  Arundel  v.  M'CuUock, 
10  Mass.  Eep.  70 ;  Commonwealth  v.  Coombs,  2  Id.  489,  492 ;  Commonwealth  v.  Char- 
leston, 1  Pick.  180. 

We  have  seen  in  Gwinne  v.  Poole  (fit  supra),  the  effect  of  disregarding  the  place  in 
which  the  subject  matter  arose,  where  it  relates  to  the  cause  of  action.  The  criminal 
courts  are  here  more  especially  confined ;  and  because  it  did  not  appear  on  the  record  that 
the  crime  arose  within  the  county  where  the  special  sessions  sat,  their  conviction  was 
reversed.    Miller  v.  The  People,  14  John.  Eep.  371. 

Where  a  justice  renders  judgment  for  a  sum  exceeeding  his  jurisdiction,  it  is  void,  and 
no  action  lies  upon  it.  Jones  v.  Jones,  3  Dev.  360 ;  Hind  v.  Willis,  13  Serg.  &  Eawle, 
213,  214.  See  Comfort  v.  Gillespie,  13  Wend.  404.  But  see  Littlejohn  v.  Underhill's 
Ex'r,  3  North  Carolina  Law  Eepos.  574,  578,  579.  In  Pennsylvania,  where  the  Common 
Pleas,  on  appeal  from  a  justice,  renders  a  judgment  for  a  sum  beyond  what  the  justice 
had  jurisdiction  of,  although  this  is  erroneous,  it  is  not  void,  for  the  Court  of  Common 
Pleas  is  one  of  general  jurisdiction,  proceeding  according  to  the  course  of  common  law. 

Hinds  V.  Willis,  13  Serg.  &  Eawle,  216. 
*144  *Various  statutes  of  the  United  States  require  that  certain  amounts  should  be  in 
dispute,  &c.,  in  order  to  give  the  United  States  courts  jurisdiction.  And  though 
the  averments  showing  jurisdiction  in  this  and  the  like  respects  as  to  those  courts,  be 
omitted,  the  cases  ante  show,  that  their  proceeding  cannot  be  impeached  collaterally. 
But  where  a  State  statute  required  that  at  least  $50  should  be  demanded  to  give  the  Supe- 
rior Court  jurisdiction,  held,  that  such  sum  must  be  demanded  in  the  writ,  or  the  whole 
proceeding  will  be  coran  nan  judice,  and-  void  ;  and  the  court  will  not  amend  even  after 
verdict.  Hoit  v.  Molony,  2  N.  Hamp.  Eep.  322.  Woodbury,  J.,  in  this  case,  draws  a  dis- 
tinction, as  to  the  question  of  amount,  between  the  United  States  and  New  Hampshire 
court.  In  the  former,  it  is  the  amount  in  dispute  which  determines  the  jurisdiction  ;  in 
the  latter,  the  amount  demanded.  Id.  324,  and  the  cases  there  cited.  In  either  case,  the 
mode  of  determining  the  amount  which  gives  jurisdiction,  so  far  as  the  face  of  the  pro- 
ceedings is  concerned,  is  generally  the  amount  demanded  by  the  bill,  writ  or  declaration. 
Hulsecamp  v.  Teel,  3  Dall.  358,  859.  This  point  was,  however,  much  examined  in  Wilson 
V.  Daniel  (3  Dallas,  401,  404  to  408).  The  question  as  to  the  true  test  seems  there  to  be 
exhausted,  by  those  who  were  able  and  competent  to  speak.  Farther  authorities  are, 
Martin  v.  Taylor,  1  Wash.  C.  C.  Eep.  1 ;  Lewis  v.  Clark,  2  Mill.  Lou.  Eep.  438,  439 ;  Gor- 
don V.  Ogden,  8  Pet.  33.  The  last  case  qualifies  the  rule  that  the  sum  demanded  shall  be 
the  test.  A  somewhat  similar  statute  exists  in  New  York,  fixing  the  minimum  of  chan- 
cery jurisdiction,  in  respect  to  which  the  United  States  cases  have  been  followed.  Smeta 
V.  Williams,  4  Paige,  mi. 
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In  a  record  of  conviction  of  petit  larceny,  had  before  a  court  coniined  to  the  trial  of 
petit  larcenies,  the  value  of  the  articles  stolen  should  appear,  or  the  conviction  will  be 
reversed  for  want  of  jurisdiction.    Powers  v.  The  People,  4  Johns.  Rep.  393. 

In  New  York,  trustees  of  a  village  were  empowered  to  lay  out  streets,  but  forbidden  to 
lay  them  over  ground  where  a  building  stood,  the  removal  whereof  would  cost  more  than 
$100.  They  did  so,  however,  and  assessed  and  allowed  damages  to  C.  for  certain  land  of 
his  taken  for  the  street.  In  an  action  by  him  to  recover  the  assessment,  held,  that  the 
whole  proceeding  was  a  nullity,  and  that  he  should  not  recover.  The  court  would  not 
allow  that  the  city  was  estopped  to  allege  the  excess  of  jurisdiction  on  the  point  of 
expense  adj  udged  by  its  own  officers.  Cuyler  v.  The  Trustees  of  the  Village  of  Rochester, 
13  Wend.  165.    And  see  Starr  v.  The  Same,  6  Id.  564. 

(A  judgment  of  the  Supreme  Cfiurt  made  on  a  report  of  a  referee  appointed  to  take 
testimony  relating  to  certain  issues  arising  between  the  executrix  of  an  estate  and  a 
receiver  thereof,  appointed  by  the  court  pending  a  suit  to  establish  a  will,  is  conclusive 
between  the  parties  in  all  subsequent  controversies.  Demarest  v.  Darg,  33  N.  Y.  Rep.  381. 
The  adjudication  with  jurisdiction,  in  a  summary  proceeding,  has  the  same  effect  as  a, 
judgment  in  a  formal  action.  Supervisors  of  0.  v.  Briggs,  3  Denio,  33,  and  St.  John  v. 
Dwight,  83  N.  Y.  Rep.  390 ;  Hayward  v.  Bath,  38  N.  H.  179  ;  as  in  a  proceeding  to  take 
property  and  open  a  street ;  Embury  v.  Conner,  3  Comst.  533,  533  ;  or  to  remove  a  tenant. 
White  V.  Coatsworth,  3  Seld.  137.  The  same  principle  applies  to  proceedings  under  a 
writ  of  liabeas  corpus;  Mercien  v.  People,  35  Wend.  64 ;  3  Hill,  399.  The  judgment  is 
conclusive  and  final  upon  the  question  litigated,  but  parol  evidence  is  admissible  in  a 
second  sviit  to  show  what  questions  were  controverted  in  the  first,  and  the  grounds  upon 
which  it  was  determined ;  Doty  v.  Brown,  4  Comst.  71.  The  former  recovery  is  as  con- 
clusive when  proved  under  general  pleadings  as  when  specially  pleaded.    3  Seld.  137.) 

2.  Jurisdiction  with  respect  to  the,  person.  Several  instances  are  given  under  this  head 
in  our  extracts  from  Gwinne  v.  Poole.  See  the  case  of  the  Marshalsea  (10  Rep.  76),  which 
alsd  furnishes  some  illustrations.  Also  Rex  v.  Danser,  6  T.  R.  343.  In  certain  cases,  the 
person  proceeded  against  is  absolutely  exempt  from  the  jurisdiction,  and  the  proceeding 
void  for  that  reason.  Where  jurisdiction  is  given  of  minors,  to  justify,  the  plea  must  show 
the  defendant  a  minor  at  the  commencement  of  the  suit.  Morse  v.  James,  Willes,  132. 
A  commission  of  bankruptcy,  issued  against  one  (e.  g.  a  victualler),  not  within  the  Bankrupt 
Act,  is  void.  Perkin  v.  Proctor,  3  Wils.  382.  So,  a  justice's  warrant  for  traveling  on 
Sunday  is  void,  if  it  issue  against  one  not  inhabiting  his  county ;  such  residence  being 
required  by  statute.  Pearce  v.  Atwood,  13  Mass.  Rep.  324,  342.  If  a  justice  issue  execu- 
tion against  one  who  is  exempt  from  such  process,  he  is  a  trespasser.  Percival  v.  Jones,  3 
John.  Cas.  59.  And  where  a  statute  gave  magistrates  a  right  to  proceed  by  warrant  against 
the  property  of  an  absconding  husband,  for  the  benefit  of  the  town,  and  to  support  his 
family ;  held,  that  they  must  act  at  their  peril ;  and  if  in  truth  the  husband  had  not 
absconded  leaving  his  family  a  charge,  the  overseers  were  liable,  this  not  being  a  point  on 
which  the  adjudication  should  conclude,  but  a  description  of  the  person ;  and  unless  it  was 
answered  in  fact,  all  was  void.  Bowman  v.  Russ,  6  Cowen's  Hep.  334, 337.  So,  where  the 
residence  of  an  insolvent  in  the  county,  is  made  necessary  by  statute,  to  authorize  a  dis- 
charge, the  fact  is  issuable  on  pleading  the  discharge,  although  the  commissioner  may 
have  adjudicated  upon  it.  Wyman  v.  Mitchell,  1  Cowen's  Rep.  316.  And  see  Betts  v. 
Bagley,  13  Pick.  581,  583.  Where  a  magistrate  had  power,  on  complaint,  to  imprison  an 
apprentice,  and  he  did  so  to  one  not  an  apprentice.  Held  void  by  Sewell,  7.  Williams  v. 
Blunt,  3  Mass.  Rep.  207.  Parker,  J.,  thought  the  justice  had  power  to  adjudge  that  he 
was  an  apprentice.  Sewell,  J.,  contra;  and  that  it  was  a  point  of  jurisdiction  on  which 
he  could  not  judge.  Id.  313,  313.  A  justice's  attachment,  in  New  York,  can  only  go 
against  an  absconding  resident  of  the  county ;  not  a  sojourner  or  traveler;  for  the  statute 
did  not  intend  the  latter  (adjudged  on  certiorari).  Dudley  v.  Staples,  15  Johns.  Rep. 
*145  196.  Where  a  justice  has  power,  by  statute,  to  issue  an  attachment  *against  a 
person  absconding  or  removing  from  his  own  state,  if  issued  against  the  resident  of 
a  foreign  state,  a  judgment  thereon  is  void ;  and  so  is  a  sale  under  the  judgment.  Den, 
Lessee  of  Hodges  v.  Deaderick's  Heirs,  1  Yerg.  125.  And  if  the  process  be  authorized  to 
go  against  goods  only,  and  it  go  and  be  served  on  real  estate,  all  is  void.    Id. 

So,  if  the  justices  of  A.  make  a  rate  on  an  inhabitant  of  B.  (Nichols  v.  Walker,  Cro. 
Car.  394 ;  S.  C,  cited  and  approved,  3  Wils.  884,  in  Perkins  v.  Proctor) ;  or  the  trustees 
tax  a  non-resident  of  their  town.  Suydam  v.  Keys,  13  Johns.  Rep.  444.  So  where  a 
statute  imposed  taxes  on  residents  of  the  town  only,  the  assessors  were  held  liable  in 
trespass  for  levying  a  tax  on  land  lying  in  the  town,  their  owner  residing  in  another. 
Agry  V.  Young,  11  Mass.  Rep.  330 ;  Thurston  v.  Martin,  5  Mason,  497.  Case  was  held  to 
be  a  wrong  action,  all  being  void,  and  the  injury  immediate.  Id.  So,  where  a  religious 
society  voting  a  tax  to  be  levied  the  Ist  May,  assessed  one  who  had  withdrawn  from  the 
society  before  that  day.  Inglee  v.  Bosworth,  5  Pick.  498.  And  see  Sumner  v.  Ist  Parish 
in  Dorchester,  4  Pick.  861 ;  and  Gage  v.  Ourrier,  Id.  399.  So,  where  a  tax  was  assessed 
as  a  school  district  tax,  the  district  never  having  been  properly  laid  out,  having,  instead 
of  being  defined  by  geographical  limits,  been  laid  out  by  recording  that  certain  persons 
(naming  them)  should  compose  it.    Witherington  v.  Eveleth,  7  Pi^.  106. 
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So,  a  justice,  being  exempt  from  militia  duty,  a  court  martial  hati  no  jurisdiction  of 
Ms  person,  on  charge  of  a  default  in  not  performing  duty.  Wise  v.  Withers,  3  Cranch, 
831.  And  a  citizen  of  the  United  States,  not  in  the  military  service,  being  arrested, 
though  on  military  process  vaJid  upon  its  face,  even  the  ministerial  officer  who  detained 
him,  was  held  liable  in  false  imprisonment.  Smith  v.  Shaw,  13  Johns.  Eep.  257.  So,  if  a 
United  States  court  martial  condemn  a  militia  man  not  in  actual  service,  but  who  has 
been  only  summoned  to  go  into  service.  Mills  v.  Martin,  19  John.  Rep.  7  ;  Eathbun  v. 
Martin,  30  John.  Rep.  343.  It  is  otherwise,  however,  in  respect  to  a  person  who,  to 
exempt  himself,  is  to  do  certain  acts  and  give  notice.  Vanderbilt  v.  Dovraing,  11  Johns. 
Rep.  83. 

The  individual  proceeded  against  must  in  general  be  notified  in  some  legal  form,  in 
order  to  give  the  court  or  magistrate  jurisdiction  over  him.  Accordingly,  where  a  justice 
had  power,  by  statute,  to  pimish  trivial  breaches  of  the  peace,  by  fine  ;  in  trespass  against 
him,  he  pleaded  a  conviction  of  the  plaintiff  under  this  statute,  but  did  not  aver  that  the 
plaintiff  was  brought  before  him.  Held,  that  the  plea  was  bad  on  that  account.  Logan 
V.  Biggerton,  3  Blackf  266,  367.  If  a  justice  should  give  judgment  without- process  or 
appearance,  the  whole  would  be  void,  and  might  be  questioned  collaterally.  Per  Spencer, 
C.  J.,  in  Bigelow  v.  Stearns,  19  Jojm.  Rep.  41 ;  Beach  v.  Abbott,  6  Verm.  Rep.  586.  So, 
where  one  pretended  to  have  authority  to  confess  judgment  without  process,  but  had  not. 
Hubbard  v.  Spencer,  15  John.  Rep.  344.  And  it  was  held  to  make  no  difference  that  the 
defendant  had  been  summoned  in  a  former  siait,  which  has  been  discontinued  by  the  non- 
appearance of  the  plaintiff  at  the  time  (Id.) ;  and  the  judgment  confessed  was  held  void 
in  an  action  of  debt  upon  it.  Id.  See  also  Cone  v.  Cotton,  3  Blackf  Rep.  82.  A  judg- 
ment in  a  justice's  court  cannot  legally  be  entered  on  confession,  unless  the  defendant  is 
brought  in  by  process,  or  voluntarily  appears  in  cov/rt,  and  confesses  judgment ;  authority 
given  to  the  justice,  at  an  accidental  meeting  in  the  street,  to  enter  judgment,  is  not 
sufficient.  And  where  judgment  was  thus  entered,  execution  issued,  and  property  sold  in 
virtue  of  it,  held,  in  an  action  by  the  purchaser  to  recover  the  property,  that  the  whole 
was  a  nullity ;  and  that  no  title  could  be  made  under  the  judgment.  Tenny  v.  Filer,  8 
Wend.  569.  See  Bromaghin  v.  Thorp,  15  Johns.  Rep.  476  ;  Martin  v.  Moss,  6  Id.  126 ;  1 
Pennsyl.  Rep.  15.  In  a  suit  against  two  joint  debtors,  service  of  process  on  one  did  not 
authorize  judgment  against  the  other,  by  a  justice  (Jones  v.  Crawford,  1  Johns.  Cas.  20 ; 
S.  C,  1  Cain.  Rep.  594,  note),  till  the  right  was  given  by  statute.  See  statutes  of  New 
York  on  this  head  subsequent  to  the  decision  in  that  case.  The  judgment  of  a  justice 
against  two  persons,  on  the  voluntary  confession  of  one,  without  process,  was  held  to 
protect  the  justice,  being  a  mere  error,  and  not  want  of  jurisdiction,  as  to  the  one  not 
appearing.    Idttle  v.  Moore.  1  South.  74.     Quere. 

Personal  notice  is  not  always  necessary.  The  legislature  may  prescribe  what  notice 
shall  be  sufficient.  This  is  incidentally  remarked  in  note  306,  and  is  sustained  by  some 
cases  there  cited ;  and  where  private  property  is  taken  for  public  use,  under  an  act  of  the 
legislature,  it  was  conceded  by  Savage,  C.  J.,  that  notice  was  necessary  before  it  could  be 
so  taken,  but  he  added,  that  the  legislature  might  prescribe  the  mode  of  giving  notice, 
and  that  a  newspaper  advertisement  might  thus  be  made  valid.  Owners,  &c.,  v. 
*146  The  Mayorl  &c.,  of  Albany,  15  Wend.  374.  *Notice  by  advertisement  in  a  news- 
paper was  held  valid,  in  a  proceeding  by  petition  for  partition,  as  against  owners 
unknown,  so  far  as  to  sever  the  possession ;  the  statute  reserving  the  right  of  the  owner  not 
actually  notified  to  question  the  title  only.  Sharp  v.  Pratt,  15  Wend.  610,  613.  To  give 
the  Supreme  Court  jurisdiction  in  such  case,  an  affidavit  must  be  made  that  such  owners 
are  unknown,  and  notice  must  be  published  pursuant  to  statute,  or  the  proceeding  is  a 
nullity  for  want  of  jurisdiction.  Denning  v.  Corwin,  11  Wend.  653.  See  Hines  v.  Oldham, 
3  Monroe,  366,  267,  contra,  and  that  this  is  mere  error.    See  ante,  pp.  91,  95,  97. 

The  process  must  be  properly  served.  If  process  be  executed  by  a  constable,  not  having 
authority,  this  gives  the  magistrate  no  jurisdiction  of  the  person  ;  and  if  he  proceed,  he  is 
liable.  Reynolds  v.  Orvis,  7  Cowen's  Eep.  269.  See  also  Gallatian  v.  Cunningham,  8 
Cowen's  Rep.  361.  A  discharge  on  taking  the  poor  debtors'  oath,  was  held  void,  and  no 
protection  to  the  sureties  in  the  jail  bond,  the  notice  of  the  order  to  show  cause  not  having 
been  regularly  served  on  the  creditor.  Flanders  v.  Thompson,  3  N.  H.  Rep.  421.  So,  if 
the  oath  be  not  in  the  form  prescribed  by  the  statute.  Little  v.  Hassy,  13  Mass.  Eep.  319. 
In  neither  case  is  the  certificate  of  the  j  ustices  conclusive  on  these  points.  Id.  A  presi- 
dent of  a  court  martial  was,  in  an  action  held  liable  to  refund  a  fine  levied  without  personal 
notice  to  the  party.  Capron  v.  Austin,  7  John.  Eep.  96.  The  statute  upon  which  this 
case  was  decide.d,  forbade  the  levying  of  a  fine  until  the  delinquent  should  be  summoned ; 
and  the  service  of  the  summons  was  by  leaving  a  copy  at  his  place  of  residence,  he  being 
absent.  Id.  98.  In  Ohio,  resident  freeholders  can  only  be  sued  before  a  justice  of  the 
town  where  they  reside,  except  in  special  cases.  The  process  may  be  served  personally, 
or  by  leaving  a  copy  at  the  defendant's  dweUing-limtse  or  place  of  abode.  Where  the  return 
to  the  process  stated  the  service  to  have  been  by  leaving  a  copy  at  the  defendant's  laM 
place  of  residence  in  tovm;  held,  that  such  return  conferred  no  jurisdiction,  and  was  notice 
to  the  justice  and  the  party  of  the  defect,  so  as  to  deprive  them  of  protection  for  acts  done 
under  the  judgment.  Otherwise,  however,  as  to  the  constable  serving  the  execution, 
which  was  regular  on  its  face.    Hxirmon  v.  Watrous,  1  Wright's  Rep.  709. 
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Service  of  notice  on  the  person,  in  a  foreign  state,  is  a  nullity.  See  note  306.  An  attach- 
ment, however,  served  on  property  within  the  j  arisdiction  of  the  officer  issuing  it,  shall 
bind  that,  though  it  do  not  the  person.  (When  the  facts  stated  are  sufficient  to  give 
jurisdiction,  the  granting  of  the  attachment  is  a  judicial  act.  Hall  v.  Stryker,  37  N.  Y. 
596.)  But  a  citation,  or  something  equivalent  in  law,  is  in  general  necessary  to  the  validity 
of  every  judgment.  Accordingly  in  Louisiana,  where  in  proceedings  hy  insolvents  against 
their  creditors,  those  creditors  not  cited  to  attend  the  concurso  of  creditors  shall  not  be 
affected ;  the  judgment  rendered  in  such  a  case  shall  not  have  the  force  of  the  thing 
adjudged  {rei  judicatce,).  Thomas  v.  Breedlove,  6  Lou.  Rep.,  by  Curry,  573,  578.  And  see 
Bainbridge  v.  Clay,  3  Mart.  Lou.  Rep.  (N.  S.)  535;  and  Herring  v.  Levy,  4  Id.  483;  also 
Bernard  v.  Vignaud,  1  Mart.  Lou.  R.  (N.  S.)  1. 

The  trustees  of  the  Theological  Institution  at  Andover,  after  having  made  an  ex  pwrte 
report  against  M.,  one  of  the  professors,  voted  that  the  interests  of  the  Seminary  required 
that  his  connection  therewith  should  be  dissolved.  They  then  gave  him  a  general  notice, 
■with  liberty,  in  a  qualified  Way,  and  with  limited  opportunity,  to  be  heard,  which  he 
declined  to  avail  himself  of.  They  then  by  V8te  removed  him  from  office.  Held  that 
the  vote  was  void,  though  the  trustees  had  jurisdiction  of  the  subject  matter.  The  maim 
ground  taken  by  the  court  was,  that  M.  haid  not  had  the  substantial  benefit  of  a  trial. 
Murdock  v.  Phillips  Academy,  13  Pick.  344.  See  pp.  363  to  368.  Where  the  visitors  and 
feoffees  of  a  school,  dismissed  the  master  for  misconduct,  but  omitted  to  summon  the  mas- 
ter before  them,  previous  to  such  dismissal ;  it  was  held,  that  they  were  not  entitled  to 
maintain  an  ejectment  against  him.  Doe  ex  dem.  Earl  Thanet  v,  Grartham,  1  Bingh.  357. 
In  some  cases,  a  formal  technical  notice  is  dispensed  with ;  and  if  the  party  has  had  sub- 
stantial notice  and  an  opportunity  of  being  heard,  or  has  been  actually  heard,  the  adjudi- 
cation shall  bind  him.  Van  Wormer  v.  The  Mayor,  &c.,  of  Albany,  15  Wend.  363.  See 
note  306. 

3.  Jurisdiction  with  respect  to  the  process.  There  must  also  be  jurisdiction  of  the  pro- 
cess. An  early  case  on  this  subject  is  that  of  Martin  v.  Marshall  and  Key  (Hob.  63),  where 
it  was  held,  that  a  prescription  to  direct  precepts  for  appearance,  must  be  understood  as 
authorizing  a  precept  in  writing  only,  and  not  one  by  pa/rol ;  and  because  the  process  there 
■was  of  the  latter  kind,  the  judge  issuing  it,  as  well  as  the  officer  executing  it,  were  held 
liable.  See  S.  C,  stated  3  Wils.  380,  and  recognized  as  good  law  ;  also,  Qrumon  v.  Ray- 
mond, 1  Conn.  Rep.  44.  In  such  cases  the  jurisdiction  of  the  magistrate  or  court,  so  far  as 
it  depends  on  the  process  or  notice  to  the  defendant,  is  the  same  as  if  there  had  been 
*147  no  process  or  notification.  No  valid  judgment  can  *be  rendered.  The  same  is  true 
in  all  instances  where  an  inferior  court  has  acted  upon  process  imknown  to  the  law, 
or  which  the  particular  tribunal  could  in  no  case  use.  See  Grumon  v.  Raymond,  1  Conn. 
Rep.  44 ;  Allen  v.  Gray,  11  Id.  103  ;  Savacool  v.  Boughton,  5  Wend.  Rep.  174. 

The  like  may  be  the  result,  in  instances  where  the  court  has  general  j  urisdiction  over  the 
process,  and  yet  jurisdiction  in  the  particular  case  is  wanting ;  in  other  words,  where 
the  process,  though  unathorized  by  the  circumstances  of  the  case,  would,  under  other 
circumstances,  have  been  proper.  This  is  illustrated  by  those  cases  where  the  right  of 
issuing  process  depends  upon  certain  proof  being  given,  in  order  to  lay  the  foundation 
of  it,  or  certain  other  preliminary  and  indispensable  requisites  being  complied  with,  the 
want  of  which  renders  the  whole  void.  Thus,  a  warrant  has  been  held  void  where  it  was 
issued  against  a  man  of  family,  without  the  requisite  proof  required  by  the  statute ;  and 
the  persons  at  whose  suit  it  issued  were  adjudged  liable  for  false  imprisonment.  Curry  v. 
Pringle,  11  John.  Rep.  444 ;  Gold  v.  Bissell,  1  Wend.  310.  Where,  however,  a  justice  has 
authority  in  certain  cases  to  issue  a  warrant  without  oath,  and  he  does  so  in  a  wrong 
case,  on  account  of  his  ignorance  of  the  facts,  he  will  not  be  held  responsible  if  he  acts  in 
good  faith.  Rogers  v.  Mulliner,  6  Wend.  597.  Where  the  foundation  of  the  warrant  is  a 
previous  summons  returned  served  by  copy ;  unless  the  warrant  is  issued  within  a  reason- 
able time  after  the  return  of  the  summons,  it  will  be  held  void.  Gold  v.  Bissel,  1  Wendell, 
110.  "  In  cases  where  summons  is  the  regular  process,  a  warrant  without  oath  is  irregular 
and  void.  Without  the  oath,  the  justice  has  no  jurisdiction  over  the  person  of  the 
defendant."  Id.  p.  313.  So,  if  the  affidavit  upon  which  the  process  issues  is  entirely 
insufficient ;  as  where  an  affidavit  stating  "  the  facts  and  circumstances  "  is  required,  and 
the  party  states  his  helief  merely.  Loder  v.  Phelps,  13  Wend.  46.  See  Comfort  v. 
Gillespie,  Id.  404 ;  Tallman  v.  Bigelow,  10  Id.  480.  The  like  has  been  adjudged,  in 
Connecticut,  where  a  magistrate  issued  a  warrant  upon  the  complaint  of  a  granfi  j  uror, 
who,  as  such,  had  no  authority  to  prefer  the  complaint.  Allen  v.  Gray,  11  Conn.  Rep. 
95.  The  justice  and  party  were  held  liable  in  trespass  for  proceeding  by  attachment, 
without  the  requisite  bond  being  executed.  Adkins  v.  Brewer,  3  Cowen's  Rep.  306. 
Where  a  justice  issued  an  attachment,  without  swearing  a  ■witness  (the  statute  requiring 
p^oof  of  absence  or  concealment),  he  and  the  party  were  held  liable  in  trespass.  Vosburgh 
V.  Welch,  11  Johns.  Rep.  175  ;  Adkins  v.  Brewer,  8  Cowen's  Rep.  306.  And  see  Collins  v. 
Ferris,  14  Johns.  Rep.  346,  So,  if  a  tax  warrant  be  enforced,  issued  on  an  abstract  of  the 
assessment  list  not  filed  in  time,  the  assessors  are  liable.  Thames  Manufacturing  Co. 
V.  Lathrop,  7  Conn.  Rep.  550.  In  like  manner,  on  proceeding  by  attachment  in  Louisiana, 
against  an  absconding  debtor,  no  petition  being  presented  before  the  affidavit  for  the 
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attachment,  and  none  being  filed  presently  after  the  attachment,  as  required  hy  the  Code 
of  Practice ;  the  court  held  the  whole  to  be  a  nullity.  Lacy  v.  Kenley,  3  Mill.  Lou.  Eep. 
16,  18.  So,  if  a  justice  issue  a  search  warrant,  without  oath  that  the  goods  are  stolen,  or 
suspicion  that  tliey  are  concealed  in  the  particular  place  to  be  searched.  Grumon  v.  Ray- 
mond, 1  Conn.  Rep.  40.  But  the  oath  of  general  suspicion  is  enough.  Elsee  v.  Smith,  1 
Dowl.  &  Ryl.  97.  So,  where  the  custom  was  that  the  Vice-Chancellor  of  Oxford  might 
grant  a  warrant,  on  the  oath  of  the  plaintiff  that  he  believes  the  defendant  will  not 
appear ;  and  the  oath  was,  that  he  suspected.  Smith  v.  Bouchier,  3  Str.  993.  But  see  Van 
Steenburgh  v.  Kortz,  10  Johns.  Kep.  167, 169.  A  plea  justifying  an  arrest  for  a  crime  on 
the  defendant's  complaint,  must  show  an  affidavit  and  warrant  for  a  crime.  A  mere  civil 
oflense,  as  a  false  representation  of  another's  circumstances,  called  "  swindling "  in  the 
plea,  will  not  do.  Hall  v.  Rogers,  2  Blackf.  429.  And  a  justice  was  held  liable  for 
issuing  a  warrant  against  a  putative  father,  without  the  complaint  of  the  overseers  of 
the  poor,  and  this,  though  a  man  imposed  a  complaint  upon  him,  pretending  to  be  their 
attorney  ;  and  they  (one  of  them  having  power)  afterwards  adopted  the  act.  Wallsworth 
V.  M'CuUough,  10  Johns.  Rep.  93.  But  quere,  would  not  the  confirmation  validate  the 
coinplaint  1  See  per  Savage.  C.  J.,  at  the  close  of  Wells  v.  Porter,  7  Wend.  121.  A 
statute  says  a  party  shall  be  brought  before  the  justice.  He  cannot  be  proceeded  against 
by  summons  ;  and  even  if  he  appear  on  a  summons  and  object,  and  the  justice  convict 
him,  and  cause  him  to  be  taken  in  execution ;  yet  held,  that  the  justice  was  a  trespasser. 
Bigelow  V.  Stearns,  19  Johns.  Rep.  39.    See  Capron  v.  Austin,  7  Johns.  Rep.  96,  supra. 

(An  appearance  cures  any  defect  in  the  service  of  the  process ;  Lorenz  v.  King,  88  Penn. 
State  R.  93 ;  Wiseman  v.  Risinger,  14  Ind.  461';  it  does  not  always  operate  as  a  waiver  of 
defects  in  the  process,  as  where  it  omits  to  state  the  return  day ;  Falkner  v.  Gould,  10 
Wis.  568  ;  but  in  general,  if  the  defendant  appear  and  submit  to  the  jurisdiction  by  plead- 
ing to  the  merits,  the  defect  is  waived;  though  consent  will  not  give  jurisdiction  of  the 
stiiject  matter,  it  vrill  give  j  urisdiction  of  the  person ;  Hogau  v.  Baker,  2  E.  D.  Smith  22 ; 
Cushingham  v.  Phillips,  1  Id.  417,  615.) 

Process  has  been  held  void,  in  several  instances,  for  a  defect  in  its  frame.    Accordingly, 

if  a  justice  make  an  execution  returnable  in  sixty,  where  it  should  be  in  ninety 

*148    days,  it  is  void.    Toof  *v.  Bentley,  5  Wend.  276.    See  S.  P.,  9  Wend.  338.    In 

Massachusetts,  a  justice's  execution  mis-reciting  the  recognizance  as  to  date  and 

amount,  was  held  void.     Albee  v.  Ward,  8  Mass.  Rep.  79. 

Other  irregularities  have  been  held  to  render  process  void.  A  justice  issued  execution 
short  of  twenty-four  hours  from  the  time  of  giving  j  udgment,  the  statute  requiring  he 
should  wait  twenty-four  hours.  Held,  that  he  was  a  trespasser.  Briggs  v.  Wardwell,  10 
Mass.  Rep.  356.  "This  was  put  on  the  ground  of  its  being  a  ministerial  act  in  Massachu- 
setts, the  justice  having  no  discretion.  Id.  So,  where  he  had  aright  to  issue  execution 
on  oath  made  at  the  time  of  judgment,  the  plaintiff  was  held  a  trespasser  in  obtaining  and 
levying  an  execution  at  a  subsequent  time,  though  on  an  oath  regular  in  other  respects. 
Sellick  v.  Brown,  19  Johns.  Rep.  371. 

4.  Jurisdiction  loith  respect  to  other  prescribed  modes  of  proceeding.  A  statute  authorizes 
a  court  to  discharge  an  insolvent  who  had  surrendered  before  a  certain  time.  To  give 
jurisdiction,  his  surrender  or  imprisonment  before  that  time  must  appear.  Ladbroke  v. 
James,  Willes,  199.  And  see  Service  v.  Heermance,  1  John.  Rep.  91,  98.  Where  a  peti- 
tion of  the  insolvent  and  three-fourths  of  the  creditors  are  necessary,  this  should  appear. 
So  of  his  residence  in  the  county.  Wyman  v.  Mitchel,  1  Cowen's  Rep.  316 ;  Prary  v. 
Dakin,  7  John.  Rep.  75,  79,  80. 

Where  a  petit  larceny  had  been  tried  at  a  court  of  special  sessions  in  New  York,  held, 
that  the  fact  of  the  criminal  not  having  giving  bail  within  forty-eight  hours,  or  that  he 
consented  to  a  trial  before,  should  appear  on  the  record  in  order  to  show  that  the  justices 
had  jurisdiction.    Powers  v.  The  People,  4  John.  R.  293. 

Where  town  and  county  taxes  were  required  to  be  assessed  and  listed  separately,  and 
the  valuation  lodged  in  the  town  clerk's  or  assessors's  oiiice,  the  omission  of  either  of 
these  formulae,  each  of  which  was  essential  to  a  due  search,  was  holden  to  render  the 
assessment  void,  and  the  assessors  liable  in  trespass.  Thayer  v.  Stearns,  1  Pick,  482.  And 
see  Blossom  v.  Cannon,  14  Mass.  Rep.  177.  So  if  any  tax  be  assessed  without  first  making 
a  list.  Thurston  v.  Little,  3  Mass.  Rep.  439.  And  there  must  be  a  new  valuation  for  the 
year.  If  the  old  one  be  used,  all  is  void,  and  trespass  lies.  Nason  v.  Whitney,  1  Pick. 
140.  So  if  it  were  made  by  the  tovm  and  not  the  pa/i-ish  assessors.  Granger  v.  Parsons,  3 
Pick.  392.  So  if  a  tax,  once  legally  laid,  be  re-assessed.  Inglee  v.  Bosworth,  5  Pick.  498. 
So  if,  in  New  Yprk,  the  trustees  of  a  school  district  issue  their  warrant  for  a  tax  based  on 
a  town  assessment  roll  not  the  last  (for  the  statute  fixes  it  to  the  last),  they  are  trespassers ; 
but  not  the  collector.  Alexander  v.  Hoyt,  7  Wend.  89.  A  statute  authorizes  a  justice  to 
take  a  recognizance ;  if  he  take  a  bond,  it  is  void.  Johnson  v.  Randall,  7  Mass.  Rep.  340 ; 
Merrill  v.  Prince,  Id.  396. 

If  a  judge  proceed  summarily  under  the  Landlord  and  Tenant  Act,  without  a  proper 
affidavit,  he  is  a  trespasser,  as  well  as  the  party.  M'Coy  v.  Hyde,  8  Cowen's  Rep.  68 ; 
Bvertson  v.  Sutton,  5  Wend,  281,  285.  And  see  also  Gallatian  v.  Cunningham,  8  Cowen, 
361,  and  Sheppard  v.  Sheppard,  5  Halst.  250.    So  where  the  Common  Pleas  proceed  on  an 
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appeal,  no  regular  bond  («.  g.,  in  a  full  penalty)  being  given  in  order  to  institute  an  appeal 
from  the  justice,  all  is  void.    Latham  v.  Egerton,  9  Cowen's  Rep.  337. 

(On  an  application  for  an  attachment  under  the  Code,  it  is  a  sufiBcient  allegation  of 
title  in  the  applicant  to  aver  that  he  is  the  owner  of  the  demand  against  the  debtor,  &c., 
and  where  the  affidavits  are  sufficient  to  give  the  justice  jurisdiction,  he  acts  judicially  in 
granting  the  attachment,  and  thereby  establishes  the  character  of  the  plaintiff  therein  as 
a  creditor ;  and  if  sued  for  taking  the  goods  under  the  attachment,  the  sheriff  may  show 
that  a  prior  sale  was  fraudulent.    Hall  v.  Stryker,  37  N.  Y.  597,  'post,  p.  364.) 

A  judgment  rendered  by  a  justice  of  the  peace,  on  a  verdict  received  in  the  absence  of 
the  plaintiff,  is  not  void  biit  voidable  only ;  and  its  validity  is  not  inquirable  into  collater- 
ally.   Relyea  v.  Ramsey,  3  Wend.  603. 

(A  judgment  recovered  against  an  Indian  belonging  to  certain  tribes  in  this  state  is  void 
by  statute,  notwithstanding  the  process  be  duly  served.    Hastings  v.  Farmer,  4  N.  Y.  393.) 

Where  an  officer's  powers  are  superseded,  his  subsequent  proceedings  will  be  regarded 
as  coram  non  judice,  and  void.  Accordingly,  trespass  was  held  to  lie  against  a  justice, 
who  proceeded  (in  forcible  entry)  after  a  certiorari  served  on  him.  Case  v.  Shepherd,  3 
John.  Cas.  87.  An  appeal  being  regularly  entered  from  a  justices  judgment,  it  then 
ceases  to  be  a  judgment;  and  no  action  lies  on  it.  Marshall  v.  Lester,  1  N.  Car.  Law 
Repos.  100. 

5.  Jurisdiction  with  respect  to  the  time  and  place  of  holding  the  court  or  doing  the  act. 
The  proceedings  may  likewise  be  assailed,  and  that,  too,  collaterally,  because  the  court  or 
magistrates  act  at  a  place  witliout  their  territorial  jurisdiction,  or  at  a  time  not  author- 
ized by  law.  Said  in  case  of  the  Marshalsea,  10  Rep.  76,  77;  Plat's  Case,  Plowd.  Comm. 
37  b.  This  was  held  of  a  justice  of  Granville  county,  who  rendered  a  judgment  in  Frank- 
lin county.  Hamilton  v.  Wright,  4  Hawks,  383.  And  where  the  magistrate  is  terri- 
torially limited,  as  if  he  be  bound  to  sit  within  the  verge  of  the  palace,  his  acts  sitting 
elsewhere  are  coram  non  judice  and  void.  Plat's  Case,  Plowd.  Comm.  37  b. ;  10  Rep.  77, 
and  the  authorities  there  cited. 

So  as  to  the  time  of  doing  the  act.  A  justice  convicted  a  man  for  contempt  com- 
mitted in  his  presence,  and  issued  a  warrant  of  commitment,  which  was  executed, 
*149  but  the  conviction  did  not  take  place  while  the  justice  was  acting  officially;  held, 
beyond  his  jurisdiction,  and  that  he  was  liable  for  a  false  imprisonment.  Fitler  v. 
Probasco,  3  Browne,  137,  142,  143.  See  also  State  v.  Applegate,  2  M'Cord,  110.  So  of  a 
circuit  court,  which  issued  an  attachment  in  vacation,  for  violation  of  an  injunction.  And 
held,  that  the  officer  could  not  justify  under  it.  But  it  was  agreed,  that  this  is  so  only 
•where  chancery  powers  are  merely  incidental  to  a  court  of  law,  which  has  its  stated  terms, 
a  court  of  chancery,  as  such  being  always  open.  Taylor  v.  Moffatt,  3  Blackf  305.  So  of  a 
judgment  entered  in  vacation.  Penn  v.  Meeks,  1  Penningt.  151.  But  there  the  record 
was  void  on  its  face.  See  Den  v.  Downam,  1  Green,  144.  It  would  be  otherwise,  even  as 
to  a  stranger,  were  the  judgment  valid  on  its  face.  Id.  143, 144.  A  record  of  conviction, 
showing  that  after  the  court  had  adjourned  to  the  3d  July,  it  did  not  re-assemble  till  the 
4th,  and  that  the  prisoner  was  convicted  the  5th,  was  held  void,  and  the  prisoner  was 
re-tried.     Rex  v.  Bowman,  6  Car.  &  Payne,  337. 

But  provisions  in  respect  to  time  are  not  always  to  be  observed  as  conditions  precedent, 
and  essential  to  jurisdiction.  It  depends  on  the  object,  and  especially  the  necessity  of 
adhering  to  the  exact  time  with  a  view  to  the  action  of  others.  In  general,  where  time 
is  prescribed  within  which  an  official  act  shall  be  done,  this  is  but  directory  ;  as,  that  a 
court-martial  shall  be  convened  on  or  before  the  1st  June  ;  it  shall  not  be  holden  void  or 
its  acts  coram  non  judice,  though  not  convened  till  July.  People  v.  Allen,  6  Wend.  486. 
And  in  Pond  v.  Negus  (8  Mas's.  Rep.  330) ;  it  was  held,  that  assessors,  directed  to  assess  a 
tax  in  thirty  days  after  they  were  furnished  with  a  certificate  of  the  vote,  were  not  tied 
down  to  that  time,  but  might  do  it  afterwards. 

6.  Jurisdiction  with  respect  to  the  constitution  of  the  court.  A  member  of  an  inferior 
court,  who  justifies  as  such,  may  also  be  called  on  to  show  that  it  was  regularly  consti- 
tuted. See  note  306.  This  was  held  in  Pennsylvania,  of  a  miBtia  court  of  three 
commissioned  officers  appointed  by  the  commanding  officer  of  the  regiment ;  and  it  was 
adjudged  that  the  defendant,  who  was  a  member  of  the  court  and  sought  to  justify  under 
the  proceedings,  must  show,  not  only  that  the  members  of  the  court  were  officers,  by 
producing  their  commission's,  and  that  they  took  the  oath  prescribed,  but  that  he  must 
also  by  the  same  measure  of  evidence,  show  that  the  commanding  officer  was  qualified. 
Wilson  V.  John,  3  Binn.  309.  The  like  doctrine  was  subsequently  held  as  against  the 
collector  of  Military  fines  who  sought  to  justify  under  similar  proceedings,  Fox  v.  Wood, 
1  Rawle,  143.  See  also  Moore  v.  Houston,  3  Serg.  &  Rawle,  391.  Qutre,  however ;  for 
as  we  have  before  seen,  such  -matters  relating  to  official  rank,  may  be  proved  by  acts  and 
reputation.  Ante,  note  173 ;  also  ante,  note  393.  And  see  S.  P.,  Jacob  v.  The  United 
States,  1  Brockenb.  530  ;  Burchfield  v.  M'Cauley,  3  Watts'  Rep.  9  ;  Neale  v.  The  Overseers, 
5  Id.  538 ;  Murrell  v.  Smith,  3  Dana,  463.  The  decision  of  commissioners  to  settle  the 
boundaries  of  land  between  parties  (a  court  of  singularly  extraordinary  powers  in  Mary- 
land), was  declared  void,  because  the  statute  was  not  honestly  and  fairly  fulfilled  in  their 
selection  by  the  parties.     Wickes  v.  Caulk,  5  Harr.  &  John.  86,  48,  44. 
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In  Massachusetts,  in  an  action  brought  for  a  military  fine,  the  proceedings  of  the  court 
■which  imposed  the  fine  were  adj  udged  void,  because  they  proceeded  without  a  j  udge  advo- 
cate legally  appointed.  The  acting  judge  advocate  was  appointed  ^ro  tern.,  there  being  a 
vacancy  in  that  office  at  the  time  ;  and  held,  -that  the  court  had  no  power  to  make  such 
appointment,  and  therefore  the  court  was  irregularly  organized.  Brooks  v.  Adams,  11 
Pick.  441. 

In  New  York,  if  a  justice  who  is  a  tavern-keeper  (Schermerhorn  v.  Tripp,  3  Cain.  Eep. 
108.  Clayton  v.  Per  Dun,  13  John.  Rep.  218),  or  living  in  a  house  Where  a  tavern  is  kept 
(Low  V.  Price,  8  John.  Rep.  409),  try  a  cause,  all  is  void — for  the  statute  (1  N.  Y.  R.  Laws, 
397)  provides  that  a  justice  so  situated  shall  not  try  civil  causes.    (See  7  Hill ;  7  Barb.  337). 

In  Massachusetts,  if  a*justice  be  interested  he  cannot  try,  though  he  may  issue  his  war- 
rant against  one  traveling  on  Sunday.  This  is  by  statute.  Pearce  v.  Atwood,  13  Mass. 
R.  324,  340.    If  he  try,  and  issue  execution,  he  is  a  trespasser.    Id. 

In  Vermont,  by  statute,  a  justice  related  to  the  party  within  the  fourth  degree,  or 
interested,  shall  not  take  cognizance  in  the  cause.  Within  this  statute,  the  confession  of 
a  judgment  in  favor  of  a  creditor  so  related,  is  coram  non  judiee.  and  void.  Hill  v.  Wait, 
5  Verm.  Rep.  124.  So,  if  the  justice  enter  up  judgment  by  confession  on  his  own  demand. 
Bates  V.  Thompson,  2  Chip.  Rep.  96. 

In  like  manner,  under  the  Virginia  statute,  an  insolvent  discharge,  granted  by  justices, 
one  of  whom  was  interested,  was  held  void.  Slacum  v.  Simms,  5  Cranch,  368. 
*150  *As  to  the  consequences  of  this  want  of  jurisdiction,  they  have  in  several  instances 
been  noticed  as  we  passed  over  the  cases.  One  of  the  most  obvious  of  them  is,  that  if, 
the  former  court  had  no  jurisdiction,  the  trial  will  not  bar  a  second  suit ;  as  if  it  had  no  j  uris- 
diction  of  the  subject  matter  or  offense.  Per  Shaw,  C.  J.,  in  Commonwealth  v.  Roby,  13 
Pick.  502.  Accordingly,  where  assault  and  battery  was  brought  in  a  justice's  court,  for 
negligently  firing  a  pistol,  and  judgment  was  rendered  against  the  plaintiff  on  the  merits^ 
this  was  held  no  bar  to  a  subsequent  action  on  the  case  for  the  same  offense ;  because  the 
justice's  court  had  no  jurisdiction  of  an  action  of  assault  and  battery.  Blin  v.  Campbell, 
14  John.  Rep.  432.  We  have  given  a  variety  of  cases  showing  such  result  from  a  want  of 
jurisdiction,  supra.  So,  where  a  justice  in  Kentucky  tried  and  decided  an  action  on  a 
note  payable  in  specific  articles  (the  statute  not  authorizing  this),  and  the  same  cause,  on 
appeal,  was  reviewed  and  decided  in  the  Circuit  Court,  all  was  held  a  nullity  and  no  bar 
to  a  second  suit.    Reading  v.  Price,  3  J.  J.  Marsh.  61,  63. 

The  general  doctrine  is  sustained  in  the  most  striking  point  of  view,  on  the  question  so 
much  agitated  in  exclusive  jurisdictions,  e.  g.  a  decree  for  or  against  a  will  of  personalty 
in  the  Ecclesiastical  Court,  which  must  be  entirely  disregarded  as  to  the  very  point  de- 
aded,  on  the  same  question  arising  as  to  a  devise  in  the  same  will ;  and  so  vice  versa,  as 
to  a  decree  or  judgment  upon  the  realty  when  invoked  as  to  the  personalty.  The  cases 
on  this  head  are  collected  ante,  note  289,  et  seq.  The  reason,  says  Baron  Yelverton,  in 
Hume  V.  Burton  (1  Ridgw.  Irish  P.  C.  377),  is  evidently  because  the  validity  of  the  two 
testamentary  dispositions  is  triable  ly  different  jur^dictiona. 

The  decisions  of  a  court  having  no  j  urisdiction  will  not  be  regarded  as  evidence  of  the 
facts  adjudged.  This  was  noticed  ante  (note  262) ;  and  the  cases  there  cited  will  be  found 
equally  pertinent  to  our  present  subject.  The  doctrine  will  be  found  recognized  in  most 
of  the  authorities  supra. 

Irregularities  in  respect  to  acquiring  jurisdiction  (as  if  in  a  case  of  attachment,  in  Lou- 
isiana, the  court  omit  to  appoint  a  curator  ad  7wc,  under  circumstances  in  which  the  Code 
of  Practice  requires  this)  have  been  held  to  render  the  proceeding  a  mere  nullity ;  and  a 
third  party,  or  a  stranger,  being  proceeded  against  in  virtue  of  any  pretended  right  or 
title  derived  from  a  judgment  in  such  a  matter,  may  avail  himself  of  its  nullity.  Collins 
V.  Batterson,  3  MUl.  Lou.  Rep.  242,  245. 

With  regard,  however,  to  the  relative  protection  afforded  by  certain  sentences,  judg- 
ments, process,  &c.,  there  is  a  very  unpleasant  appearance  of  contrariety,  especially  among 
the  older  cases.  The  English  books  exhibit  several  startling  anomalies,  some  of  which. 
It  must  be  confessed,  are  more  likely  to  serve  as  matter  of  mere  curiosity,  than  as  a,  mor 
dium  of  instruction.  Such  we  deem  the  following :  By  the  game  laws,  to  kill  a  hare,  &c., 
without  being  qualified,  subjected  to  £5  for  each  offense.  The  plaintiff  killed  five  hares 
the  same  day,  which  in  law  would  be  but  one  offense — for  such  acts  on  the  same  day 
shall  not  be  severable.  The  justice  considered  them  five  separate  offenses,  and  imposed 
£25  penalty ;  and  the  constable  who  distrained  was  held  liable  in  replevin  for  this  mis- 
take of  jurisdiction  by  the  justice.  Mariott  v.  Shaw,  Com.  Rep.  273  So,  where  four 
several  penalties  were  imposed,  for  four  several  acts  of  selling  bread  on  Sunday,  by 
four  several  convictions  of  five  shillings  each,  and  distress  warrants  were  issued  as  for 
separate  offenses,  both  the  justice  and  constables  were  held  liable  in  trespass.  Lord 
Mansfield  said  that  the  justice  had  no  jurisdiction  after  he  convicted  the  plaintiff  in 
the  first  penalty ;  and  no  distinction  was  sought  to  be  made  in  favor  of  the  constables, 
though  their  warrants  were  valid  on  their  face.  Aston,  J.,  inquires,  "  Suppose  no  offense 
at  all  had  been  committed?"  and  he  insists  that  the  justice,  &c.,  would  in  that  case  be 
liable.  Crepps  v.  Durden,  Cowp.  Rep.  640,  This  certainly  looks  much  like  convicting  a 
judge  in  trespass  for  overruling  a  legal  bar  to  the  action,  or  for  finding  one  guilty  where 
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t^ere  happens  not  to  be  guilt ;  and;  at  any  rate  it  is  dealing  with  the  constable  'most 
unmercifully.  Surely  this  must  rank  as  one  of  Lord  Mansfield's  hasty  decisions.  The 
great  case  of  Gwinne  v.  Poole,  was  not  cited.  In  the  Queen  v.  Mathews  (10  Mod.  265, 
there  was  a  motion  to  quash  such  a  conviction,  which  seems  to  have  been  a  more  legal 
remedy ;  and  in  Brooke  v.  Milliken  (3  T.  R,  509),  the  King's  Bench  seem  to  have  agreed 
with  the  justice  whom  Lord  Mansfield  punished.  Would  Lord  Mansfield  have  sustained 
an  action  against  Lord  Kenyon,  who  delivered  the  opinion  in  the  last  cause  ? 

In  Wise  v.  Withers  (3  Cranch,  381),  it  was  held,  that,  there  being  a  want  of  jurisdic- 
tion of  the.  person,  the  process  would  not  protect  the  collector,  though  fair  on  its  face — 
and  that  the  court  and  officer  were  all  trespassers ;  and  such  is  said  to  be  the  gen- 
*151  eral  rule,  where  the  court  lacks  *jurisdiction.  3  Cranch,  §37.  This  case  is  cited 
and  approved  in  Mills  v.  Martin,  19  John.  Rep.  35.  In  Smith  v.  Shaw  [supra,  12 
Johns.  Rep.  257),  the  liability  of  the  ministerial  officer  was  put,  in  one  part  of  the  court's 
opinion,  on  the  ground  that  the  officer  was  not  subordinate  and  bound  to  obey  the  pro- 
cess ;  conceding  that,  had  he  been  provost  marshal,  he  might  have  been  protected  (Id. 
266,  267) :  and  the  court  hesitate  to  go  the  length  of  Wise  v.  Withers  {supra).  And  see 
the  dissenting  argument  of  Spencer,  J.  (Id.  268  to  273) ;  and  per  Marcy,  J.,  in  Savacool  v. 
Boughton  (5  Wend.  176, 177).  In  Pearce  v.  Atwood  {sv/pra),  the  reason  given  against  the 
officer  is,  that  the  non-residence  of  tlie  person  in  the  justice's  county  appeared  on 
the  face  of  the  warrant.  13  Mass.  Rep.  344.  Otherwise,  serr^.  he  would  not  have  been 
liable.    Id.  241,  342. 

It  was  said  by  Reeve,  C.  J.,  in  Grumon  v.  Raymond  (1  Conn.  Rep.  46),  that  where  the 
forms  conferring  jurisdiction  are  not  complied  with  by  the  court  or  magistrate,  the  officer 
serving  the  process  is  liable.  But  Smith  v.  Bouchier  (3  Str.  993),  relied  on  by  the  chief 
justice,  is  surely  not  in  point.  There  was  a  case  of  ignorantia  facti,  within  Gwinne  v. 
Poole ;  so  the  court  distinctly  said  ;  and  they*  agree  that  the  officer  should  not  be  liable, 
but  only  the  judge  who  knew  of  the  defect.  The  reason,  in  Strange,  is,  that  the  officer 
had  joined  the  magistrate  in  the  plea  of  justification.  It  turned  purely  on  the  form  of 
pleading.  And  this  is  still  more  plain  by  Phillips  v.  Biron  (1  Str.  509),  to  which  they 
refer.  Yet  this  reason  is  put  with  a  quere  in  Perkin  v.  Proctor,  by  the  court  (2  Wils.  385), 
who  incline  that  the  officer  would  be  liable.  See  a  further  history  of  Smith  v.  Bouchier. 
by  Marcy,  J.,  in  Savacool  v.  Boughton,  5  Wend.  173.  And  it  was  agreed,  in  Albee  v.  Ward 
{suprd),  that  though  the  execution  was  void,  for  the  misrecital  of  the  recognizance,  yet  it 
should  protect  the  officer ;  but  the  plaintiff  and  justice  should  be  liable.  8  Mass.  Rep.  84, 
85.  So  the  party  shall  be  protected  if  he  apply,  regularly  and  generally  on  a  proper  oath, 
for  an  execution ;  though  the  justice  (without  the  party's  direction)  issue  it  against  the 
body,  when  it  should  have  gone  against  the  property  only.  Taylor  v.  Trask,  7  Cowen's 
Rep.  249.  In  Toof  v.  Bentley  (sitpra).  Savage,  C.  J.,  says  the  constable  was  liable,  because 
the  execution  was  on  its  face,  such  a  one  as  should  -have  run  ninety  instead  of  sixty  days. 
5  Wend.  277.  See  a  broad  and  unqualified  remark,  that  without  jurisdiction  in  the  court 
or  magistrate,  no  one  shall  be  protected,  per  Trimble,  J.,  in  Elliott  v.  Piersoll.  1  Pet.  S. 
C.  Rep.  340.  But  see  per  Marcy,  J.,  in  Savacool  v.  Boughton,  5  Wend.  179.  In  Gold  v. 
Bissell  (supra.  1  Wend.  210),  the  general  expression  of  the  chief  justice,  at  page  212,  is 
equally  bro^d  with  that  of  Trimble,  J.  (supra),  but  is  qualified  in  the  same  way,  by  Marcy, 
J.,  in  Savacool  v.  Boughton,  and  by  the  chief  justice  himself,  in  Rogers  v.  Mulliner  (6 
Wend.  602).  It  has,  indeed,  been  said  and  held  in  several  cases,  that  the  court  wanting 
jurisdiction,  its  process  shall  not  protect  the  officer  (Woodward  v.  Paine,  15  Johns.  Rep. 
493) ;  as  where  a  justice,  in  New  York,  took  cognizance  of  an  action  of  assault  and  battery. 
S.  C.,  also  stated  supra.  And  so,  where  a  court  having  jurisdiction  of  covenant  and  debt 
only,  took  cognizance  of  assumpsit.  Case  of  the  Marshalsea,  10  Rep.  76.  Though  Powell, 
B.,  said  in  Gwinne  v.  Poole  (supra),  the  liability  of  the  officer  was,  in  that  case,  because  he 
ought  to  have  known  that  the  party  was  not  enrolled  of  the  king's  household.  It  was 
agreed  in  the  above  tax  assessment  cases  that  the  collectors  were  liable,  without  always 
giving  the  scienter  as  a  reason ;  but  that  reason  may  be  gathered  from  Gwinne  v.  Poole 
(supra),  especially  where  the  restriction  is  territorial.  The  collector,  a  corporate  officer,  is 
bound  to  notice  It ;  and  where  the  assessment  is  on  property  not  assessable  by  law,  this 
might  perhaps  appear  on  his  warrant,  and  his  want  of  knowledge  would  then  be  ignorantia 
legis.  And  where  he  does  not  know  it,  as  where  the  cause  of  action  is  transitory,  Willee, 
C.  J.,  in  Moravia  v.  Sloper  (Willes,  34),  follows  Powell,  B.,  in  Gwinne  v.  Poole,  that  he  is 
not  liable  ;  and  he  cites  many  cases  to  that  distinction  ;  though  he  insists  that  the  plaintiff 
and  his^  attorney  shall  always  be  liable.  It  will  be  seen  by  one  of  the  cases  cited  by  him, 
that  this  want  of  jurisdiction  shall  no  more  affect  the  officer,  than  the  common  case  of  an 
irregular  proceeding  in  a  court  of  record,  on  which  his  process  is  founded,  and  where  he, 
though  not  the  party  or  attorney,  shall  always  be  protected  even  after  the  proceeding  is 
set  aside.  The  case  he  cites  to  this  effect  is  Turner  v.  Felgate,  1  Lev;  95.  Another  case 
(Cotes  V.  Mitchell,  3  Lev.  20)  is,  that  process  shall  protect  the  sheriff,  even  though  tliere 
be  no  judgment.  Per  Holt,  0.  J.,  Carth.  443,  S.  P.  Other  cases  cited  by  him — viz:  Hod- 
son  V.  Cooke,  1  Ventr.  369,  and  Higginson  v.  Martin,  2  Mod.  195,  and  especially  as  this 
last  case  stands  reported  in  1  Freem.  322 — are  in  point,  that  the  officer  shall  be  protected 
by  the  process  of  an  inferior  court,  though  the  cause  of  action  arose  without  its  territorial 
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jurisdiction.  And  where  a  town  meeting  ordered  and  caused  to  be  levied  a  tax  for 
*153  support  of  tlie  national  defense  ;  though  *the  assessors  were  holden  liable  in  tres- 
pass, yet  Parker,  C.  J.,  concedes  that  the  collectors  should  not  he ;  for  they  act  under 
a  warrant  from  a  power  over  the  subject  matter  in  the  abstract ;  an  authority  to  asses  a 
tax,  though  not  t?te  tax;  and  it  would  be  dangerous  to  allow  mere  ministerial  officers  to 
exercise  their  judgment  upon  the  proceedings  of  their  masters.  Quere;  if  the  want  of 
power  appears  on  the  face  of  their  warrant.  A  pound  keeper  is  not  liable,  though  he 
receive  and  detain  cattle  taken, by  the  distrainor,  without  any  pretense  of  right;  "for 
he  takes  the  cattle,  as  he  is  obliged  to  do,  at  the  peril  of  the  person  who  brings  them : 
and  there  is  no  judgment,  no  direction,  no  written  warrant  or  examination  to  be  had  by 
him."  Badkin  v.  Powell,  Cowp.  476,  478.  See  7  Conn.  Rep.  557.  In  the  above  case  of 
Pearce  v.  Atwood  (13  Mass.  Rep.  324),  it  was  allowed,  that  the  constable  executing  the 
warrant  should  be  protected,  though  the  justice  was  interested ;  for  he  might  issue  a 
warrant,  though  he  could  not  try.  Stress  is  laid  on  the  distinction  that  the  jurisdiction 
does  or  does  not  appear  on  the  face  of  the  warrant.  Id.  341,  342.  In  Hill  v.  Wait  (supra), 
it  was  agreed,  that  the  execution  appearing  fair,  the  officer  could  not  be  made  liable  as  a 
trespasser.  5  Verm.  Rep.  125.  In  Tennessee,  an  execution  against  persons  becoming 
surety  by  parol  to  pay  a  judgment,  is  a  nullity ;  and  where  an  execution  is  founded  on  the 
mere  return  of  the  constable  to  a  previous  execiition,  he  is  not  protected  in  executing 
the  last.    Martin  v.  England,  5  Yerg.  313,  318. 

All  the  cases  agree,  that  process  mid  on  its  face,  shall  not  protect  the  officer.  As  to 
process  void  for  want  of  jurisdiction,  and  that  appearing,  see  Morse  v.  James.  Willes,  133. 
There,  the  warrant  appeared  to  have  issued  out  of  a  court  not  in  session ;  and  at  page  138, 
an  instance  is  put  of  an  English  justice  issuing  a  capias  in  debt,  whereof  the  constable" 
is  bound  to  know  that  he  has  no  jurisdiction.  And  it  is  so  in  general,  where  the  magis- 
trate has  no  jurisdiction  of  the  process ;  as  where  a  warrant  is  to  search  all  suspected 
places.  The  ignorance  of  the  officer,  if  it  exist,  is  of  law,  which  shall  not  excuse. 
Grumon  v.  Raymond,  1  Conn.  Rep.  40,  43,  44,  and  the  cases  cited  at  the  latter  page, 
especially  Martin  v.  Marshall,  Hob.  63.  So,  where  the  warrant  shows  a  case  in  which  a 
summons  only  could  issue,  it  will  not  protect  either  the  magistrate  or  officer.  Shergold 
V.  Holloway,  3  Str.  1002.  And  this  rule  is  expressly  laid  down  by  Marcy,  J.,  in  Savacool 
V.  Boughton  (5  Wend.  181),  as  to  a  case  where  there  is,  apparent  on  the  process,  a  want 
of  jurisdiction  over  either  the  subject  matter  or  person.  If  the  officer  throws  himself  on 
the  process  standing  alone  without  the  judgment,  he  must  show  enough  of  the  process 
to  make  it  good  on  its  face.  Cleveland  v.  Rogers,  6  Wend.  438,  in  connection  with  what 
was  said  of  this  case  in  Coon  v.  Ogden,  13  Wend.  499.  A  constable  was  held  a  trespasser 
in  executing  a  general  search  warrant,  not  specifying  place  nor  goods.  Sandford  v. 
Nichols,  13  Mass.  Rep.  386,  388,  289.  So,  where  the  warrant  of  arrest  for  a  crime  stated 
only  report  and  common  rumor  of  a  party's  guilt.  Connor  v.  Commonwealth,  3  Binn.  38, 
44.     So  of  a  warrant  not  directed  to  any  officer  competent  to  execute  it.    Hall  v.  Moore, 

Addis.  Rep.  376.    The  direction  was  in  blank,  "To  any  constable  of ."    Id.     So  of 

an  execution  issued  and  purporting  to  be  renewed  by  a  justice,  the  renewal  not  being 
signed  hy  Mm,  as  required  by  3  Revised  Statutes  of  New  York,  251,  g  145 ;  which  was 
construed  to  mean  the  actual  affixing  of  his  name.  Barhydt  v.  Valk,  13  Wend.  145,  146, 
147.  A  mittimus  should  always  recite  the  cause  of  commitment,  to  inform  the  judge  on 
habeas  corpus.  If  it  does  not,  the  prisoner  will  be  discharged.  If  on  complaint,  it  should 
recite  the  complaint.  Commonwealth  v.  Ward,  4  Mass.  Rep.  497.  Where  it  is  apparent 
on  the  face  of  a  certificate  of  a  discharge  of  an  insolvent,  that  a  citation  was  not  properly 
served  on  the  insolvent's  creditor  to  show  cause  against  the  discharge,  the  certificate  will 
not  protect  the  jailer  against  an  action  for  the  escape.  Adams  v.  Mattocks,  Brayt.  199. 
And  see  Taylor  v.  Moflfatt,  3  Blackf  305,  308.  Where  the  captain  of  a  military  company 
issued  a  warrant,  which  stated  it  to  be  for  the  collection  of  "  a  fine  legally  imposed," 
without  showing  by  whom  the  fine  was  imposed,  held,  that  the  warrant  affi)rded  no 
protection  to  the  officer  executing  it,  or  the  captain  who  issued  it.  The  warrant,  say  the 
court,  must  show  jurisdiction  upon  its  face,  or  it  is  void.  Hall  v.  Howd,  10  Conn.  Rep. 
514.    See  10  Wend.  62,  63,  64. 

Where  the  want  of  jurisdiction  is  not  known  to  the  officer,  he  shall  be  protected,  though 
the  magistrate,  party  and  attorney  are  liable ;  as  if  an  inferior  court,  in  England,  issue 
an  attachment  without  a  previous  summons.  Moravia  v.  Sloper,  WUles,  30 ;  and  see  the 
authorities  cited  at  p.  34,  by  WUles,  C.  J.  And  where  a  warrant  should  have  been  issued, 
but  the  justice  proceeded  by  summons,  and  issued  execution,  he  was  holden  liable'. 
Bigelow  V.  Stearns,  19  John.  Rep.  29. 

We  have  thus  gone  through,  as  we  proposed,  with  various  questions  upon  the  con- 
*153  clusiveness  *as  evidence,  of  the  proceedings,  judgments,  sentences,  &c.,  and  process 
of  inferior  jurisdictions.  If  there  be  numerous  discrepancies  in  the  cases,  the 
remark  is  certainly  not  confined  to  the  American  courts.  They  are  traceable  to  the  com- 
mon source  of  judicial  dissonance,  the  difficulty  of  applying  principles,  in  which  the 
courts  all  agree,  to  cases  of  almost  every  variety  in  the  combination  of  their  circumstances. 
In  respect  to  several  broken  lines  or  classes  of  cases,  hardly  any  attempt  has  yet  been 
made  to  reduce  them  back  to  a  uniform  rank.  In  the  main  they  are  consistent,  calling 
merely  for  the  rejection  of  scattered  anomalies. 
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With  regard  to  the  doctrine  of  protection,  above  considered,  we  are  happy  to  see  that 
the  authorities  are  gradually  getting  back  to  the  sound  and  broad  distinctions  drawn  by 
Baron  Powell,  in  Gwinne  v.  Poole.  We  have  already  noticed  several  modem  cases,  both 
English  and' American,  looking  that  way.  Yet  there  were  euch  lamentable  departures, 
that  when  the  Supreme  Court  of  New  York  waked  entirely,  as  it  finally  did,  to  the  ques- 
tion, it  was  amid  a  labyrinth  quite  as  embarrassing,  and  in  face  of  an  array  quite  aS 
formidable,  as  that  which  the  Exchequer  was  obliged  to  encounter  in  Gwinne  v.  Poole. 
The  case  upon  which  the  Supreme  Court  were  called  to  act,  was  that  of  an  arrest  under 
execution  upon  a  justice's  judgment,  void  for  want  of  original  process,  appearance  or  other 
authority.  The  action  was  assault  and  false  imprisonment  against  the  constable.  He 
justified  by  pleading  the  judgment  and  execution,  to  which  the  plaintiff  replied  the  above 
facts  going  to  the  jurisdiction  ;  and  upon  the  latter  there  was  a  demurrer  and  a  rejoinder. 
The  court  held,  that  the  process  was,  'per  se,  a  protection  to  the  constable.  And  Marcy,  J., 
who  delivered  an  able  and  learned  opinion,  lays  down  as  a  general  rule  applicable  to  all 
process,  legcU  On  Us  face,  whether  it  issues  from  a  court  of  general  or  limited  jurisdiction. 
Savacool  v.  Boughton,  5  Wend.  170,  A.  D.  1830.  The  rule  is  expressed,  perhaps  too  cau- 
tiously, thus :  "  If  the  subject  matter  of  a  suit  is  within  the  jurisdiction  of  a  court,"  the 
oifieer  who  executes  the  fair  process  shall  be  protected  ;  whereas  his  principal  would  have 
fully  warranted  him  in  saying  with  Gwinne  v.  Poole,  that  to  expose  the  officer,  the  want 
of  jurisdiction  over  the  subject  matter  must  not  only  exist,  but  appeofr  on  the  process, 
unless  he  had  the  clear  knowledge  of  the  defect  in  some  other  way.  The  learned  judge 
does  not  go  beyond  the  United  States,  New  York  and  English  cases  and  dicta ;  of  these, 
most  are  distinguished,  explained  and  reconciled,  upon  the  principle  of  scienter.  Some 
furnished  a  clear  and  direct  support ;  and  others  it  was  necessary  to  overrule.  Among 
the  cases  which  supported  him,  he  very  justly  places  Warner  v.  Shed  (10  John.  Rep.  138, 
140),  and  the  case  there  cited  of  Hill  v.  Bateman  (2  Str.  710).  He  reposes  upon  Beach  v. 
Furman  (9  John.  Rep.  239),  as  a  case  of  still  more  imposing  strength.  There  can  be  little 
doubt,  that  taking  the  reasoning  of  the  Supreme  Court  in  these  two  cases,  they  had  main- 
tained a  principle  carrying  out  the  most,  if  not  all  the  consequences,  indicated  by  Gwinne 
V.  Poole.  Probably,  as  the  judge  suggests,  the  case  of  Suydam  v.  Keys  (18  Johns.  Rep. 
444),  would  be  maintainable  on  the  ground  that  school  district  collectors  are  bound  to 
know,  ex  officio,  who  are  and  who  are  not  taxable  inhabitants  in  their  district.  Such 
We  have  seen  is  the  notion  in  Gwinne  v.  Poole.  This  would  certainly  seem  to  leave  noth 
ing  in  New  York  standing  in  the  way  save  general  dicta.  Since  the  decision  in  Savacool 
V.  Boughton,  a  party  sought  to  justii'y  under  an  execution  which  he  had  taken  out  on  a 
satisfied  judgment  before  a  justice.  Held,  he  could  not ;  but  Savage,  C.  J.,  in  giving  the 
opinion  of  the  court,  admitted  that  the  constable,  and  even  the  j  ustice,  not  knowing  the 
fact,  would  be  justified.  M'Guinty  v.  Herrick,  5  Wend.  240,  246.  But  the  constable  must 
show  the  person  named  in  the  process  as  justice,  to  have  been  so,  at  least  de  facto.  Wilcox 
V.  Smith,5  Wend.  231.  And  see  Reynolds  v.  Moore,  9  Wend.  35.  In  Rogers  v.  Mulliner(6 
Wend.  597),  the  rule  is  laid  down  by  Savage,  C.  J.,  thus,  "  that  ministerial  officers  are  not 
*eaponsible  for  executing  any  process,  regular  on  its  face,  so  long  as  the  court  from  which 
it  issues  has  general  jurisdiction  to  award  such  process."  Id.  p.  602.  There,  a  justice 
was  sued  along  with  the  party  at  whose  suit  the  justice  had  issued  a  warrant,  for  the 
^rrest  of  a  person  who  turned  out  to  be  a  freeholder.  The  justice  had  a  statute  authority 
for  issuing  a  warrant  in  certain  cases  without  oath,  but  not  against  a  freeholder ;  and  as  he 
had  therefore,  what  is  called  general  jurisdiction  over  the  process,  and  had  acted  in  good 
feith,  as  the  mere  agent  of  the  party,  he  was  held  not  responsible ;  but  otherwise  as  to  the 
party.  The  case  goes  distinctly  on  the  ground  of  scienter,  and  the  opinion  concedes,  that 
If  the  j  ustice  had  acted  officiously,  or  vrith  knowledge  that  the  person  arrested  was  a  free- 
holder, he  would  have  been  liable.  See  also  Curry  v.  Pringle,  11  Johns.  Rep.  601 ; 
*154  Percival  v.  Jones,  2  Johns.  Cas.  49  ;  Taylor  v.  Trask,  7  Cowen's  *Rep.  250.  Where 
a  person  was  indicted  for  resisting  an  oifieer  acting  under  an  attachment,  the  court 
held,  that  the  attachment  might  be  given  in  evidence,  without  proof  of  the  preliminary 
proceedings  necessary  to  render  it  regular.  "The  magistrate  by  whom  it  was  issued 
had  general  jurisdiction  to  issue  attachments,  and  the  process  was  regular  and  unexcep- 
tionable upon  its  face.  The  officer  was  not  bound  to  inquire,  whether  the  requisite  evi- 
dence had  been  exhibited  to  the  justice  to  authorize  the  issuing  of  the  attachment  in  this 
J)articular  case."  And  the  court  expressly  say,  upon  the  authority  of  Savacool  v.  Boughton, 
that  though  there  be  a  want  of  jurisdiction  in  such  case  as  to  the  person  or  place,  the  officer 
who  executes  the  process  is  not  liable,  unless  the  want  of  jurisdiction  appears  on  its  face. 
The  People  v.  Cooper,  13  Wend.  879.  The  party,  however,  who  procured  the  process, 
would  not  be  protected,  if  it  issued  without  compliance  with  the  preliminary  requisites. 
Loder  v.  Phelps,  13  Wend.  46,  48  And  though  a  school  district  tax  warrant  be  void,  as 
having  been  issued  by  the  trustees  on  a  wrong  assessment  roll,  the  collector  is  not  liable 
for  levying,  though  the  trustees  are.     Alexander  v.  Hoyt,  7  Wend.  89,  93. 

It  is  certainly  important  to  notice  that  Story,  J.,  in  the  same  year  (1830),  in  Thurston  v. 
Martin  (5  Mason,  497),  and  that,  too,  on  a  very  full  review  of  the  English,  United  States 
Court,  Massachusetts,  and  New  York  cases,  comes  to  a  conclusion  diametrically  opposite 
to  Savacool  v.  Boughton.    He  denies  that  a  collector  of  town  taxes  is  protected  by  his 
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warrant,  though  fair  on  its  face,  issued  against  a  person  residing  without  the  town ;  an(} 
he  goes  on  the  broad  ground  taken  in  Wise  v.  Withers,  requiring  the  collector  to  notice 
at  his  peril  that  the  court  had  jurisdiction.  The  case  is  certainly  maintainable  on  the 
exception  heretofore  noticed,  that  all  officers  of  corporations  should  be  held  bound  to 
know  the  residence  of  such,  against  whom  they  may  have  process,  founded  on  corporate 
authority.  Nor  is  it  at  all  singular,  as  we  have  seen,  that  learned  men  shoul<^  clash  in 
the  application  of  principles  by  which  cases  of  this  character  have  been  governed. 

We  have  already  incidentally  noticed  several  decisions  of  neighboring  States,  going  to 
support  the  doctrines  of  the  New  York  courts.  Ante  p.  139.  A  similar  doctrine  to  that 
of  Savacool  v.  Boughtou  prevails  in  Pennsylvania.  The  warrant  of  a  collector  of  military 
fines  protects  him,  though  he  can  show  no  proceedings  on  which  it  was  founded ;  nor  is 
he  bound  to  notice  that  the  person  against  whom  it  is  issued  is  exempt  from  military 
duty.  "  The  adjudication  of  the  court  on  this,  as  on  every  other  fact  necessary  to  be  made 
out  by  the  prosecutor,  is  conclusive,  where  the  fact  again  comes  in  controversy."  Pox  v. 
Wood,  1  Rawle,  143,  145,  146.  So  of  a  warrant  to  collect  a  fine  for  violating  the  Sunday 
law,  though  jurisdiction  be  wanting  (Jones  v.  Hughes,  5  Serg.  &  Rawle,  299,  303,  303)-; 
and  also  where  an  execution  was  issued  against  two,  on  a  judgment  against  only  one. 
Paul  V.  Van  Kirk,  6  Binn.  133, 134.  So,  too,  it  seems,  in  Connecticut.  The  opinion  of 
Hosmer,  C.  J.,  with  whom  a  majority  of  the  court  concurred,  in  Watson  v.  Watson  (9 
Conn.  Rep.  141),  though  not  in  a  case  involving  the  question  as  to  a  want  of  jurisdiction, 
will  be  found  a  very  able  vindication  of  the  policy  of  protecting  the  ministerial  officer  by 
process  fair  upon  its  face.  Id.  146, 147.  But  see  the  rule  as  laid  down  in  Prince  v.  Thomas, 
11  Conn.  Rep.  473,  476,  477 ;  also  Allen  v.  Gray,  Id.  95  ;  Hall  v.  Howd,  10  Id.  514  ;  Gru- 
mon  V.  Raymond,  1  Id.  40 ;  Tracy  v.  Williams,  4  Id.  107.  In  Ohio,  where  a  justice  has 
no  jurisdiction  of  the  person  of  the  defendant  against  whom  he  had  rendered  judgment, 
by  reason  of  a  defective  returi\  to  the  process  for  appearance ;  and  execution  was  issued  to 
a  constable,  who  levied  on  the  defendant's  goods,  and  by  his  command  the  plaintiff  in  the 
execution,  and  one  W.,  a  stranger,  assisted  in  the  removal  of  the  goods ;  held,  that  the  jus- 
tice and  plaintiff  were  both  liable,  inasmuch  as  the  return  was  notice  to  them  of  the 
jurisdictional  defect;  that  the  latter  could  not  shield  himself  under  the  command  of 
the  constable,  whom  he  set  to  work  ;  but  as  to  the  constable  and  W.,  both  were  strangers 
to  the  proceedings  before  the  judgment,  and  the  process  of  execution,  valid  on  its  face, 
was  a  complete  justification.  Harmon  v.  Gould,  1  Wright's  Rep.  709,  710,  per  Wood,  J., 
citing  6  Ohio  Rep.  147,  &c.  The  protection  of  the  assistant,  a  stranger,  follows  that  of  the 
officer ;  if  the  latter  is  justified,  the  former  is  also.  Elder  v.  Morrison,  10  Wend.  138  ; 
Oystead  v.  Shed,  13  Mass.  Rep.  511.  As  to  the  party,  see  Loder  v.  Phelps,  13  Wend.  48, 
swpra ;  Pnkard  v.  Bliss,  1  Wright's  Rep.  844. 

One  exception  will  be  noticed  hereafter,  that  where  the  process  commands  a  levy,  and  is 
used  to  take  the  goods  of  the  party  against  whom  it  issues,  they  being  claimed  by  a  third 
person  who  sues  for  them,  the  officer  shall  not  be  protected  without  showing  the  judg- 
ment. The  distinction  and  the  reason  ai-e  given  in  Vol.  Ill,  which  see  with  the  notes. 
If  the  defendant  named  in  the  process  be  plaintiff,  says  our  author,  the  writ  alone 
*155  will  justify ;  if  the  plaintiff,  a  stranger,  claim  the  *goods  by  a  prior  sale  from  the 
party,  which  it  is  sought  to  impeach  as  fraudulent  within  the  13  Eliz.,  the  judg- 
ment must  be  shown  to  bring  the  case  within  that  statute.  This  is  saying  no  more  than 
that  a  creditor  at  large  shall  not  be  protected  by  the  statute ;  a  doctrine  familiar  to  the 
law,  however  anomalous  it  may  be  to  take  away  from  the  officer  the  protection  which  one 
would  suppose  might  fairly  be  rested  on  the  general  principle.  The  exception  proves  the 
rule ;  but  is,  in  itself,  perhaps  too  well  settled  to  be  disturbed.  High  v.  Wilson,  2  Johns. 
Rep.  46.  It  seems,  however,  to  be  confined,  as  our  author  has  put  it,  to  the  single  case  of 
a  contest  under  the  statute  of  Elizabeth.  Such  was  High  v.  Wilson,  swpra.  On  the  other 
hand,  not  only  where  the  execution  is  against  the  party  shall  it  stand  alone  as  a  defense 
at  his  suit  (Holmes  v.  Nuncaster,  13  Johns.  Rep.  395),  but  where  the  officer  defends  against 
a  third  person,  suing  him  for  taking  the  party's  property  out  of  the  officer's  hands,  after 
levy,  he  need  not  show  a  judgment.  Pm  Gur.  in  Barker  v.  Miller,  6  Johns.  Rep.  196, 
And  see  Blackley  v.  Sheldon,  7  Id.  32.  In  Coon  v.  Congdon  (13  Wend.  496,  499),  it  is 
remarkable  that  the  constable  had  taken  the  goods  from  the  possession  of  a  third  person, 
not  named  in  the  process ;  and  on  the  latter  bringing  replevin,  it  turned  out  that  the  j  udg- 
ment  was,  in  truth,  a  mere  nullity.  Yet,  it  not  appearing  to  be  a  contest  under  18  Eliz., 
the  execution  alone  was  held  a  good  justification,  the  goods  belonging  to  the  party  against 
whom  it  issued. 

A  sheriff  is  authorized,  in  Maine,  to  grant  jail  liberties,  on  sureties  being  approved  by 
two  justices  in  a  certificate  indorsed  on  the  jail  bond.  Though  the  indorsement  may  have 
been  made  while  the  bond  was  a  blank,  and  so  the  justices  had  no  power,  yet  the  sheriff 
shall  be  protected  by  it,  in  an  action  for  the  escape.  FuUerton  v.  Harris,  8  Greenl.  393, 
397.  In  such  an  action,  the  justices  cannot  be  received  againgt  him,  to  contradict  or 
explain  away  their  certificate.    Id.  308,  309. 

But  though  the  officer  may  be  protected  on  account  of  the  want  of  jurisdiction  not 
appearing,  and  not  being  known  to  him,  yet,  if  he  will  undertake  to  judge  he  may  do  so 
at  his  peril ;  and  if  it  turn  out  that  there  is,  in  truth,  such  a  want  of  jurisdiction  as  wiU 
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avoid  the  proceeding  as  to  the  party  who  has  obtained  the  process,  the  oflScer  shall  not  be 
liable  to  him  for  neglect  to  act  under  it,  or  for  disobeying  it ;  and  this,  even  though  he 
relinquish  person  or  property  alter  taking  them  under  it.  Albee  v.  Ward,  8  Mass.  Eep. 
79,  86,  and  the  cases  cited  at  the  last  page  ;  especially  Squibb  v.  Hole,  from  2  Mod.  39, 
and  1  Freem.  193 ;  per  Parsons,  C.  J.,  in  Dillingham  v.  Snow,  5  Mass.  Rep.  558  ;  Hill  v. 
Wait,  5  Verm.  Eep  124,  127,  128.  Otherwise,  as  to  mere  irregularity.  Harvey  v.  Hug- 
gins,  2  Bail.  253.  See  per  Bronson,  J.,  in  Walden  v.  Davidson,  15  Wend.  575 ;  The  People 
v.  Dunning,  1  Id.  16. 

'  While  speaking  more  particularly  of  the  surrogate  and  probate  courts,  ante  (note  289), 
we  extracted  remarks  as  to  the  foi-m  of  their  records,  equally  applicable  to  all  inferior  or 
superior  jurisdictions,  and  shall  not  repeat  what  we  there  said.  See  also  Helvete  v.  Kapp 
(7  Serg.  &  Rawle,  306,  308),  the  case  of  a  very  short  form,  but  pronounced  by  the  court  to 
be  the  substantial  entry  of  a  judgment,  under  the  Pennsylvania  statute  requiring  a  brief 
entry  on  a  judgment  bond.  In  Eamsey's  Appeal  (2  Watts,  231),  the  court  say  of  this 
judgment,  that  it  barely  escaped  a  sentence  of  nullity,  and  that  such  record  may  be  treated 
as  a  nullity  when  it  is  deficient  in  an  integral  part ;  as,  in  the  Philadelphia  Bank  v.  Craft 
(16  Serg.  &  Eawle,  347),  where  a  judgment  was  confessed  for  such  sum  as  should  be  ascer- 
tained by  the  prothonotary.  But  if  on  the  whole  record  taken  in  itself,  or  by  virtual  or 
implied  reference  to  other  papers  on  record,  the  sum  or  other  matter  appear,  the  judgment 
or  decree  is  certain  enough.    Melancon's  Heirs  v.  Duhamel,  3  Mart.  Lou.  Eep.'(N.  S.)  7. 

It  has  been  said  to  be  well  settled,  both  by  practice  and  direct  adjudication,  that  "  every 
proceeding  of  a  judicial  character  must  be  in  writing ;"  «.  g.,  the  decision  of  the  board  of 
health  of  the  city  of  Albany,  pronouncing  a  building  to  be  a  nuisance.  Meeker  v.  Van 
Eensselaer,  15  Wend.  397,  399.  See  Van  Wormer  v.  Mayor,  &c.,  of  Albany,  Id.  263.  265. 
Commissioners  were  authorized  to  lay  a  turnpike  over  an  old  road,  if  the  selectmen  should 
be  of  opinion  that  the  old  road  was  a  proper  subject  to  beJJiscontinued.  The  opinion  of 
the  selectmen,  orally  expressed,  was  held  to  be  a  nullity.  A  written  expression  of  their 
judgment  was  deemed  essential ;  and  all  evidence  short  of  that,  repudiated.  Fisher  v. 
Beeker,  Brayt.  75,  Evidence,  No.  3.  In  Bridget  v.  Coyne  (1  Mann.  &  Byl.  311,  316),  Lord 
Tenterden,  C.  J.,  remarks :  "  It  is  said  the  plaintiff  is  convicted  "  [of  a  malicious  trespass, 
by  the  defendant,  a  justice.]  What  evidence  is  there  of  this  conviction?  No  con- 
*156  viction  was  produced  at  the  trial,  or  is  laid  before  us  now.  Indeed  it  *is  admitted 
that  none,  has  ever  been  drawn  up.  Then  how  can  we  possibly  say  that  the  party 
was  convicted  ?"  So  where  the  conviction,  drawn  up  after  the  warrant  of  commitment, 
did  not  connect  with  and  support  the  latter,  but  was  for  a  different  offense ;  it  was  held, 
that  oral  evidence  of  the  true  conviction,  and  such  as  would  support  the  warrant,  was 
nugatory  as  a  justification  to  the  magistrate.  Rogers  v.  Jones,  5  Dowl.  &  Ryl.  268,  372 ; 
S.  C,  3  Barn.  &  Cressw.  409  ;  S.  C,  1  Ey.  &  Mo.  139  ;  and  see  our  author,  accordingly,  ante. 
The  doctrine  was  held  in  relation  to  a  justice's  judgment,  in  Jones  v.  Walker,  5  Yerg. 
431.  The  court  say,  "  a  judgment  must  be  in  writing  in  some  form  ;"  and  they  adjudged, 
that  proving  the  judgment  of  a  justice  as  he  rendered  it,  by  parol,  would  be  no  bar  to  a 
second  action  for  the  same  cause.  Id.  Qwsrc  ;  see  Felter  v.  Mulliner,  3  Johns.  Eep.  181, 
where  it  was  held,  that  though  a  justice  give  no  judgment,  «.  g.,  on  a  verdict,  yet  the 
proceeding  shall  be  a  bar.  And  in  Soiith  Carolina,  magistrates  are  not  required,  it  seems, 
to  keep  any  memorial  of  their  proceedings,  and  when  tliey  do,  such  memorials  are  only 
regarded  as  private  memoranda.  Hence,  an  execution  there  has  been  held  the  best  evi- 
dence of  the  judgment.  Maybin  v.  Virgin,  3  Hill's  Eep.  430.  See  ipost,  as  to  proof  of 
records,  &c.  , 

We  remarked  {'post,  as  to  proof  of  records,  &c.),  that  to  entitle  a  matter  to  the  con- 
sideration and  respect  due  to  a  record  of  a  court  of  record,  it  must  be  enrolled. 
This  was  lately  held  on  a  plea  of  autrefois  eonmot  at  the  Clerkenwell  sessions,  which 
adjourned  without  making  up  a  record.  The  indictment,  with  the  entry  of  the  finding 
of  the  jury  indorsed,  was  produced,  but  held  not  receivable ;  and  time  was  given  to  obtain 
a  mandamus  compelling  the  sessions  to  make  a  record.  Bex  v.  Bowman,  6  Carr.  &  Payne, 
101.    As  to  decrees  in  chancery,  see  ante,  note  378. 

The  general  distinction  seems  to  be  fully  agreed,  that  power  and  authority  shall  be 
intended  as  to  courts  of  general  jurisdiction  ;  but  as  to  inferior  or  limited  courts,  those 
who  claim  any  right  or  exemption  under  their  proceedings,  are  bound  to  show  affirma- 
tively that  they  had  jurisdiction.  See  this  doctrine  in  respect  to  judgments  as  among 
the  neighboring  states,  note  306.  The  above  rule  is  laid  down  in  Mills  v.  Martin  (19 
Johns.  Eep.  33,  34,  35),  but  the  cases  cited  as  maintaining  it  are  principally,  if  not  all, 
cases  of  pleading.  See  also  Kirby,  126,  where  the  same  thing  is  said  of  a  declaration  on 
a  foreign  judgment.  And  see  the  general  rule  just  cited,  also  stated  by  Clinton,  Senator, 
in  Yates  v.  Lansing,  9  John.  Rep.  487. '  It  has  been  said,  that  the  preliminary  requisites 
to  entitle  to  naturalization  shall  be  presumed,  though  they  do  not  appear  in  the  certifi- 
cate ;  but  held,  that  proof  shall  be  receivable  against  the  presumption.  Vaux  v.  Nesbit, 
1  M'Cord's  Ch.  Rep.  870,  371.  (The  record  of  the  judgment  of  a  competent  court  admit- 
ting an  alien  to  become  a  citizen,  and  reciting  the  facts  which  entitled  him  to  such 
j  udgment,  cannot  be  impeached  by  proof  contradicting  those  recitals.  In  all  collateral 
ftctions  the  record  is  conclusive.    McCarty  v.  Marsh,  1  Seld.  263.)    But  see  Spratt  v. 
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Spratt,  4  Pet.  393.  In  New  York,  held,  that  a  record,  in  summary  proceedings  in  the 
Supreme  Court,  was  void  when  collaterally  introduced,  because  an  affidavit  and  adver- 
tisement to  bring  in  owners  unknown  did  not  appear  on  the  face  of  the  record.  Denning 
V.  Corvvin,  11  Wend.  647.  So,  in  Massachusetts,  in  declaring  on  a  recognizance  taken  by 
a  justice,  jurisdiction  must  be  averred ;  and  it  was  said,  the  recognizance  ought  to  recite 
enough  to  show  j  urisdictiou,  and  that  it  cannot  be  intended.  Bridge  v.  Ford,  4  Mass. 
Rep.  641,  643,  643 ;  S.  C,  7  Id.  209.  See  also  Brooks  v.  Adams,  11  Pick.  441  ;  Hall  v. 
Howd,  10  Conn.  5l4.  In  Tennessee,  the  jurisdiction  of  a  court  to  take  the  acknowledg- 
ment or  proof  of  a  deed,  must  appear  in  the  record.  Lipe  v.  Mitchell's  Lessee,  3  Yerg. 
400,  404,  405.  So,  of  a  condemnation  of  land  to  be  sold  for  taxes.  Hamilton  v.  Burum, 
3  Yerg.  355.  A  party  convicted  of  a  forcible  detainer  wsffe  discharged  on  habeas  eorpus, 
because  it  did  not  appear  expressly  by  the  conviction  that  it  was  preceded  by  a  forcible 
entry.  The  conviction  merely  stated  a  previous  entry  generally,  without  saying  it  was 
forcible.  Rex  v.  Oakley,  4  Barn.  &  Adolph.  307.  In  proceedings  for  partition,  in  New 
York,  if  it  do  not  appear  that  due  proof  was  made  that  a  petition  would  be  prejudicial, 
an  order  for  sale  is  void.  Per  Woodworth,  J.,  in  Gallatian  v.  Cunningham,  8  Cowen,  261, 
370.  As  to  what  shall  be  a  sufficient  recital  to  show  jurisdiction,  in  a  summary  proceed- 
ing under  a  statute,  see  Davis  v.  Nest,  6  Carr.  &  Payne,  167. 

As  to  the  presumption  of  regularity,  after  jurisdiction  appears,  and  the  proceeding  is 
imder  review  upon  eertiora/n  or  appeal,  there  are  many  cases ;  and  they  generally  demand 
that  every  favorable  intendment  should  be  made.  Case  of  Schuylkill  Palls  Road,  2  Binn. 
250.  See  Voorheea  v.  Bank  of  the  United  States,  10  Peters,  449.  Some  cases  are  more 
strict  in  relation  to  inferior  jurisdiction,  but  more  liberal  as  to  superior  courts,  i$  tliis 
matter  of  intendment.  See  State  v.  Kimbrougli,  3  Dev.  431 ;  **  and  also,  In  the  Matter 
of  Prime,  1  Barb.  S.  C.  Rep.  350,  and  Fulton  v.  Heaton,  Id.  532.** 

There  is  some  difficulty  in  ascertaining  from  the  cases  the  precise  effect  which  is 
*157  to  be  awarded  *to  the  recital  of  jurisdictional  facts.  It  has  been  said,  that  the 
recital  in  an  order  of  magistrates,  of  a  fact  necessary  to  give  them  jurisdiction,  ia 
not  evidence.  Rex  v.Gilkes,  3  Mann.  &  Ryl.  454.  The  case  was  an  indictment  for  not 
obeying  an  order  of  magistrates,  made  upon  the  stewards  of  a  friendly  society,  &c.,  for 
re-admitting  a  member.  Tbe  indictment  set  out  the  warrant,  the  recital  wherein  was, 
that  the  rules  of  the  society  had  been  approved  and  filed,  &c.,  so  as  to  make  it  a  body 
over  which  (by  statute)  the  two  justices  could  exercise  such  summary  control.  But  the 
indictment  made  no  such  averments  independent  of  the  recital ;  so  that  the  real  question 
arose  on  the  sufficiency  of  the  indictment.  But  a  previous  case  in  the  Court  of  Bank- 
ruptcy seems  to  hold  the  contrary,  and  that  such  recital  shall  conclude.  A  statute 
authorized  justices  summarily  to  examine  a  labiying  servant  in  husbandry  on  oath,  settle 
the  amount  due  from  the  master,  and  issue  a  distress  warrant  for  its  collection.  On 
replevin  by  the  master  against  the  constable,  the  latter  made  cognizance,  setting  forth  the 
proceedings,  adj  udication  and  warrant,  which  stated,  among  other  things,  that  the  oath 
was  duly  made.  Plea,  denying  that  the  oath  was  made.  Demurrer.  The  court  held, 
that  the  proceeding  could  not  be  thus  questioned,  even  on  a  fact  necessary  to  confer  juris- 
diction.    Wilson  V.  Weller,  3  Moore,  294;  S.  C,  1  B.  &  B.  57. 

Such  recitals  are  conclusive  evidence  of  everything  recited,  which  is  pertinent  to  the 
adjudication,  except  facts  constituting  jurisdiction,  even  in  favor  of  the  acting  magistrate 
or  court,  and  the  party ;  and  this,  though  drawn  up  long  after  conviction,  and  after  suit 
brought.  See  ante,  note  117 ;  Gray  v.  Crookson,  16  East,  13,  14  ;  Rogers  v.  Jones,  5  Dowl. 
&  Ryl.  268 ;  Fuller  v.  Fotch,  Holt,  287,  388,  tit.  Ev.  case  10 ;  Strickland  v.  Ward,  7  T.  E. 
633.  And  see  the  cases  cited  post.  Vol.  Ill ;  Brittain  v.  Kinnaird,  1  Broderip  &  Bingham, 
432 ;  Same  case,  4  Moore,  50.  Even  the  return  of  a  ministerial  officer  is  prima  facie  evi- 
dence, in  his  own  favor,  according  to  the  balance  of  authority.  Ante,  note  117.  That 
these  records  of  summary  conviction,  and  even  the  warrant  of  the  magistrate,  magistrates 
or  court,  valid  on  their  face,  are  conclusive,  in  all  respects,  in  favor  of  the  officer  wh^  acts 
under  their  authority,  we  have  abundantly  seen.  On  the  question  how  far  they  shall  be 
received  in  favor  of  the  party,  or  magistrate,  to  evince  a  fact  conferring  jurisdiction,  the 
cases  fluctuate  from  absolute  verity  to  mere  nullity.  In  Fawcett  v.  Fowlis  (as  reported  in 
1  Mann.  &  Ryl.  102,  108 :  ante,  note  117,  S.  C,  cited  from  7  Barn.  &  Cress.  394),  Brougham, 
arguendo,  said,  "  the  justices  cannot  by  a  mere  statement,  give  tl^emselves  jurisdiction." 
Bayley,  J.,  "  Of  that  there  is  no  doubt.  You  might  have  pleaded  before  the  magistrates 
that  they  had  no  jurisdiction."  1  Mann.  &  Ryl.  108.  In  Fuller  v.  Fotch  (supra),  Holt 
said,  the  conviction  drawn  up  by  the  magistrates,  proved  itself  and  the  truth  of  the  mat- 
ter of  fact  upon  which  they  grounded  their  judgment ;  though  if  they  intermeddle  in  a 
matter  not  within  their  jurisdiction,  that  might  be  shown.  Holt,  388.  This  is  Holt,  7 
W.  III.     See  farther  on  this  head,  post. 

The  English  cases  still  leave  the  question  in  doubt,  whether  a  conviction,  or  other 
judicial  act,  however  formally  asserting  jurisdictional  facts,  shall  be  any  evidence  of 
them.  See  Rex  v.  All  Saints,  1  Mann.  &  Ryl.  663,  667,  668,  and  the  cases  there  cited. 
Our  author  hazards  a  senible  that  such  recitals  would  conclude.  He  gives  no  case  directly 
adjudging  this,  but  several  which  hold  the  contrary.  The  dictum  in  Rex  v.  Gilkes  (3 
Mann.  &  Ryl.  454),  related  to  an  order  made,  after  notice,  upon  the  very  persons  who  were 
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indicted  for  disobeying  it.  Yet  such  a  recital,  though  full  and  specific,  is  said  by  Lord 
Tenterden,  C.  J.,  not  to  be  legal  evidence  against  the  defendants.  Rex  v.  All  Saints,  was 
cited  in  the  cause  by  counsel.  The  verdict  (which  was  guilty)  was  taken  before  Lord  Ten- 
terden, who  reserved  the  point  as  one  of  evidence.  On  moving  to  enter  a  verdict  of 
acquittal,  and  in  arrest,  his  Lordslxip  uses  the  expression  we  have  cited.  Bayley,  J.,  does 
say,  however  (contrary  to  what  he  had  hinted  in  Bex  v.  All  Saints),  that  the  prosecutor 
had  proved  everything  contained  in  the  indictment ;  but  that  would  not  answer,  as  it 
merely  averred  the  recitals  in  the  order ;  and  such  was  not  proper  pleading ;  the  indictment 
should  have  directly  averred  the  jurisdictional  fact ;  and  this  seems  to  be  the  view  which 
governed  a  majorityof  the  judges. 

The  language  of  Holroyd,  X,  in  Rex.  v.  All  Saints  (1  Mann.  &  Ryl.  668),  is  as  follows : 
"  The  rule  omnia  pra>.sumumtur  rite  esse  acta,  does  not  apply  to  the  facts  which  constitute 
the  jurisdiction.  In  a  plea  of  justification,  all  the  facts  which  show  the  jurisdiction  miist 
be  stated,  and  they  must  also  be  proved."  Bayley,  J.,  in  Supreme  Court  —  "Here  the  facts 
constituting  the  jurisdiction,  namely,  that  the  examinant  is  a  soldier,  and  quartered 
within  the  jurisdiction,  must  he  shown,  either  aliunde  or  ex  visceribus.  I  think  it  should 
have  been  made  out  aliunde."  Id.  Holroyd,  J.,  did  not  pronounce  upon  that,  saying 
*158  it  was  unnecessary,  as  the  jurisdictonal  facts  *were  not  recited.  Id.  668, 669.  (SeeS.  C, 
as  cited  in  present  edition,  Vol.  I,  p.  643).  To  sustain  his  view,  that  the  proof  can- 
not be  made  ex  visceribus,  Bayley,  J.,  is  made  by  the  reporter  to  cite  Lord  Kenyon,  C.  J., 
in  Bex  v.  HuUcott,  the  case  of  an  order  of  discharge  of  a  servant  in  husbandry  (6  T.  B. 
583) ;  according  to  the  statement  of  which,  he  certainly  makes  his  Lordship  come  to  the 
same  conclusion  with  himself.  But  an  argument  is  imputed  to  Lord  Kenyon,  which  we 
have  not  been  able  to  find  in  the  case.  Bayley,  J.,  begins  by  quoting  correctly  the  con- 
clusion of  his  Lordship  :  "  As  it  does  not  appear  on  the  face  of  this  order,  that  the  jus- 
tice had  jurisdiction,  the  pauper  was  not  legally  discharged,"  &c.  The  case  was  much 
argued  ;  an  array  of  strong  authorities  for  presuming  in  favor  of  these  and  the  like  orders, 
on  general  words,  were  cited  by  counsel  in  favor  of  this  order  being  admissible  in  evidence, 
although  the  jurisdictional  fact  was  equivocally  stated  or  recited  in  it ;  as  "  servant," 
instead  of  "  servant  inhusbandry  ;"  the  kind  of  service  bemg  what  gave  jurisdiction.  Lord 
■  Kenyon  said  of  the  argument,  that  many  cases  were  cited;  some  one  way  and  some  the 
other  ;  but  the  last  decision,  he  said,  required  that  jurisdiction  should  appear  on  the  face 
of  the  order.  He  adopted  that ;  and  held  the  order  inadmissible  as  evidence  for  default 
of  reciting  that  fact ;  and  the  decision  of  the  sessions  who  received  it  in  evidence  was 
quashed  on  this  sole  point.  Surely,  this  is  an  authority  in  point,  that  such  recitals  are 
pertinent  to  maintain  the  order,  to  some  extent,  at  least ;  if  not  to  prove  the  jurisdictional 
facts,  atj  any  rate,  to  prevent  an  overthniiw,  like  the  allegata  in  a  suit.  The  service  was 
shown  on  the  trial,  aliunde,  to  have  been  in  husbandry.  In  truth,  there  was  jurisdiction. 
Holroyd,  J.,  as  well  as  Bayley,  J.,  expressly  approved  the  authority  of  Rex  v.  Hullcott. 
Several  dicta  in  Gray  v.  Cookson  (16  East,  13),  give  countenance  to  the  idea,  that  the 
record  of  conviction  shall  conclude  in  favor  of  the  magistrate,  if  good  on  its  face,  even  as 
to  facts  giving  jurisdiction ;  or  that,  at  least,  it  shall  be  some  sort  of  evidence. 

In  New  York,  we  may  safely  consider  these  jurisdictional  recitals  as  prima  facie  evi- 
dence. The  defendant  gave  an  insolvent  discharge  in  evidence,  under  the  general  issue, 
relying  upon  the  recitals  in  that  discharge  as  evidence  of  the  usual  jurisdictional  fact, 
the  presentation  of  the  petition.  An  objection  was  made,  that  this  should  be  proved  by 
evidence  aliunde.  The  justice  (before  wliom  the  cause  was  tried)  allowed  the  objection. 
On  certiorari  to  the  Common  Pleas  his  judgment  was  affirmed ;  but  on  error  to  the 
Supreme  Court,  the  judgment  of  the  Common  Pleas  was  reversed.  Nelson,  J.,  in  deliv- 
ering the  opinion  of  the  court,  admitted  that  the  question  depended  upon  the  general 
rule,  as  to  the  effect  of  such  recitals  in  the  record  of  any  court  of  special  or  limited  juris- 
diction. Such  recitals,  he  said,  are  prima  facie  evidence,  and  such  is  the  well  settled 
rule.  Barber  v.  Winslow,  13  Wend.  102.  He  relies  on  Jenks  v.  Stebbins  (11  John.  Rep. 
234),  as  fully  sustaining  his  view  in  the  particular  case.  That  was  also  the  case  of  an 
insolvent  discharge.  It  has  been  said,  that  in  the  Supreme  Court  of  New  York,  when 
the  proceeding  is  summary,  by  declaration  without  writ,  under  the  statute,  the  record 
should  contain  sufficient  to  show  a  compliance  with  the  statute  in  the  commencement  of 
the  suit ;  in  other  words,  the  record  must  show  jurisdiction.  Smith  v.  Fowle,  12  Wend. 
9, 11.  An  inqxiisition  made  by  turnpike  appraisers,  on  their  assessment  of  damages  done 
to  land,  is  conclusive  against  the  owner,  as  to  every  fact  recited  in  it  concerning  their 
proceedings,  after  their  jurisdiction  has  been  proved.  Van  Steenburgh  v.  Bigelow,  3 
Wend.  43.  The  return  shewing  service  of  process  embodied  in  the  judgment"  may  be 
contradicted  by  parol  evidence ;  Carleton  v.  Bickford,  13  Gray  (Mass  )  591 ;  10  N.  Y.  338. 

The  force  of  these  recitals  in  Tennessee,  seems  the  same  as  in  New  York.  See  Garner 
V.  Carroll,  7  Yerg.  865;  Ferrel  v.  Finch,  8  Id.  432;  M'Carroll  v.  Weaks,  3  Tenu.  Rep 
215,  217,  tt  seq. ;  Hamilton  v.  Burum,  8  Yerg.  855,  881,  863. 

It  has  been  held  that  a  record  stating  that  the  party  appeared,  shall  conclude  as  to  that 
fact,  though  on  a  point  of  jurisdiction.  Selin  v.  Snyder,  7  Serg.  &  Rawle,  166;  11  Id. 
436,  S.  P. ;  Raborg  v.  Hammond,  2  Harr.  &  Gill,  42,  50.  See  S.  C,  and  others,  of  a  like 
import,  «n<e,  note  389 ;  also  Rust  v.  Frothingham,  1  Breese,  258.    The  doctrine  in  New 
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York  is  dcrabtless  otherwise,  especially  as  to  the  judgment  of  a  neighboring  state.  See 
Bigelow  V.  Stearns,  19  John.  Rep.  41 ;  also  post,  note  365,  as  to  proof  of  records,  &c.,  and 
the  opinion  of  Marcy,  J.,  in  Starbuck  v.  Murray,  there  quoted.  Further  on  this  subject 
see  several  other  cases  from  various  courts,  cited  note  306. 

(The  constable's  return  indorsed  on  the  summons  by  the  justice  at  his  request,  is  a 
sufficient  proof  of  the  service  in  a  collateral  action  ;  Reno  v.  Finder,  20  N,  Y.  298 ;  Ellis 
V.  Francis,  9  Geo.  325  ;  so  held  where  the  justice's  docket  recited  the  return  showing  per- 
Bonal  service ;  Bromley  v.  Smith,  2  Hill,  517 ;  see  also  Barnes  v.  Harris,  4  Comst.  386  ; 
proof  of  personal  service  in  the  roll  of  judgment  is  sufficient  evidence  of  jnrisdiction; 
Caty  Bank  of  Brooklyn  v.  Dearborn,  20  N.  Y.  244  post,  p.  198,  199.  So  where  a  decree 
of  the  District  Court  of  the  United  States  recites  the  appearance  of  a  party  in  the  action, 
the  recital  will  be  deemed  evidence  of  his  appearance  in  another  ac:ion  ;  that  court  is 
not  one  of  inf'rior  jurisdiction;  Chemung  Canal  Bank  v.  Judson,  4  Seld.  254 ;  in  like 
manner  the  record  of  a  state  court  Is  admissible  in  the  United  States  District  Court  in 
proof  of  values  thereby  established;  Nations  v.  Johnson,  34  How.  U.  S.  195.  So  where  a 
vessel  being  seized  under  the  laws  of  another  state,  the  master  executed  a  bond  for  her 
release  and  the  owner  afterwards  appeared  in  the  action  and  litigated  the  demand,  he 
was  held  bound  by  the  judgment ;  Stedman  v.  Patchin,  34  Barb.  218.  If  there  be  evi- 
dence before  the  court  or  magistrate  tending  to  establish  the  facts  conferring  jurisdiction, 
though  insufficient  for  that  purpose,  the  action  of  the  court  or  magistrate  is  prima  facie 
valid,  and  will  be  so  held  when  attacked  collaterally ;  Skinnon  v.  Kelly,  18  N.  Y.  855. 

In  pleading  the  judgments  of  inferior  courts  of  special  and  limited  jurisdiction,  it  is 
necessary  to  show  that  the  court  not  only  had  jurisdiction  of  the  subject  matter,  but  Jhat 
it  also  acquired  jurisdiction  over  the  person  of  the  defendant,  and  in  this  respect  there  is 
no  distinction  between  a  declaration  and  any  other  pleading  ;  the  facts  must  be  alleged 
which  confer  jurisdiction  ;  Turner  v.  Roby,  3  N.  Y.  193  ;  Cleveland  v.  Rogers,  6  Wend. 
438 ;  Sackett  v,  Andross,  5  Hill,  327 ;  6  Id.  311 ;  7  Id.  39  ;  Whitney  v.  Shuefelt,  1  Denio. 
592.  It  follows  that  on  the  issue  thus  joined  the  jurisdictional  fact  must  be  proved,  and 
may  be  disproved ;  Adams  v.  S.  &  W.  R.  R.  Co.,  10  N.  Y.  328 ;  Carleton  v.  Bickford,  swpra^ 
Where  the  jurisdiction  of  an  inferior  court,  depends  upon  a  fact  which  such  court  is 
required  to  ascertain  and  settle  by  its  decision,  such  decision  has  been  held  to  conclude. 
(Hall  V.  Stryker,  27  N.  Y.  596  ;  Kinchey  v.  Stryker,  28  Id.  45.)  In  Brittain  v.  Kinnaird 
(i  Brod.  &  Bing.  432  ;  S  C,  4  Moore,  50),  trespass  was  brought  for  seizing  and  taking 
possession  of  a  vessel,  with  the  masts,  &c.,  and  590  lbs.  weight  of  gunpowder.  It 
*159  appeared  that  *the  seizure  took  place  by  the  defendant,  as  a  magistrate  under  the 
Bum-boat  Act  (2  Geo.  Ill,  c.  38).  The  conviction  was  put  in,  and  being  fair  upon  its 
face,  it  was  held  by  Dallas,  C.  J.,  who  presided  at  the  trial,  to  be  a  conclusive  defense  to 
the  action.  He  accordingly  directed  a  non-suit,  reserving  the  point.  Vaughan,  sergeant, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  magistrate  had,  by  the  statute, 
no  power  to  take  anything  but  a  boat ;  that  he  had  assumed  to  himself  j  urisdiction  by 
calling  that  a  hoot,  which  was  in  truth  a  vessel,  and  that  he  could  not  thus  conclude  a 
party.  Cause  being  shown  against  the  rule,  Dallas,  C.  J.,  said:  "The  general  principle 
applicable  to  cases  of  this  description,  is  perfectly  clear ;  it  is  established  by  all  the 
ancient,  and  recognized  by  all  the  modern  decisions ;  and  the  principle  is,  that  a  convic- 
tion by  a  magistrate,  who  has  jurisdiction  over  the  subject  matter,  is,  if  no  defects  appear 
on  the  face  of  it,  conclusive  evidence  of  the  facts  stated  in  it.  Such  being  the  principle, 
what  are  the  facts  of  the  present  case  ?  If  the  subject  matter  in  the  present  case  were  a 
boat,  it  is  agreed  that  the  boat  would  be  forfeited,  and  the  conviction  stated  it  to  be  a  boat- 
But,  it  is  saids  that  in  order  to  give  the  magistrate  jurisdiction,  the  subject  matter  of 
his  coliviction  must  be  a  boat ;  and  that  it  is  competent  to  the  party  to  impeach  the  con- 
viction, by  showing  that  this  was  not  a  boat.  I  agree,  that  if  he  had  not  jurisdiction, 
the  conviction  signifies  nothing.  Had  he  then  jurisdiction  in  this  case?  By  the  act  of 
Parliament  he  is  empowered  to  search  for  and  seize  gunpowder  in  any  boat  on  the  river 
Thames.  Now  allowing  for  the  sake  of  argument,  that  '  boat '  is  a  word  of  technical 
meaning,  and  somewhat  different  from  a  vessel ;  still  it  was  matter  of  fact  to  be  made  out 
before  the  magistrate,  and  on  which  he  has  to  draw  his  own  conclusion.  But,  it  is  said, 
that  a  jurisdiction  limited  as  to  person,  place,  and  subject  matter,  is  stinted  in  its  nature, 
and  cannot  be  lawfully  exceeded.  I  agree ;  but  upon  the  inquiry  before  the  magistrate, 
does  not  the  person  form  a  question  to  be  decided  by  evidence  ?  does  not  the  place,  does 
not  the  subject  matter,  form  such  a  question  ?  The  possession  of  a  boat,  therefore,  with 
gunpowder  on  board,  is  part  of  the  offense  charged ;  and  how  could  the  magistrate  decide, 
but  the  examining  evidence  is  proof  of  what  was  alleged  ?  The  magistrate,  it  is  urged, 
could  not  give  himself  jurisdiction,  by  finding  that  to  be  a  fact  which  did  not  exist.  But 
he  is  bound  to  inquire  as  to  the  fact,  and,  when  he  has  inquired,  his  conviction  is  conclu- 
Bive  of  it.  The  magistrates  have  inquired  in  the  present  instance,  and  they  find  the  sub- 
ject of  conviction  to  be  a  boat.  Much  has  been  said  about  the  danger  of  magistrates 
giving  themselves  jurisdiction,  and  extreme  cases  have  been  put,  as  of  a  magistrate  seizing 
a  ship  of  saventy-four  guns,  and  calling  it  a  boat.  Suppose  such  a  thing  done,  the  convic- 
tion is  still  conclusive,  and  we  cannot  look  out  of  it.  It  is  urged  that  the  party  is  without 
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remedy ;  and  so  he  is  without  civil  remedy,  in  this  and  many  other  cases  ;  his  remedy  is 
by  proceeding  criminally,  and,  if  the  decision  were  so  gross  as  to  call  a  ship  of  seventy- 
four  guns  a  boat,  it  would  be  good  ground  for  a  criminal  proceeding.  Formerly,  the 
rule  was  to  intend  everything  against  a  stinted  jurisdiction ;  that  is  not  the  rule  now ;  and 
nothing  is  to  be  intended,  but  what  is  fair  and  reasonable,  and  it  is  reasonable  4^0  intend, 
that  magistrates  will  do  what  is  right.  But  cases  have  been  cited,  and  first,  a  case  in 
Hardress ;  Terry  v.  Huntington  (Hardress,  480) ;  what  is  the  principle  there  ?  That  an 
action  will  lie  against  an  ofiicer  for  executing  the  process  of  a  limited  jurisdiction  in  cases 
to  which  such  jurisdiction  does  not  extend ;  it  is  admitted,  however,  in  that  case,  that  if 
the  commissioners  had  had  jurisdiction  of  the  cause,  though  they  had  given  a  wrong 
judgment,  as  if  they  had  adjudged  small  .beer  to  be  strong,  their  judgment  could  not  have 
been  examined  in  an  action.  What  is  said  by  the  different  judges,  and  especially  by 
Baron  Reinsford  ?  '  That  the  defendants  might  well  enough  have  j  ustified  by  virtue  of  an 
authority  from  the  commissioners  of  excise,  who  are  judges  of  the  fact,  and  that  their 
authority  is  not  traversable  by  the  plaintiff.'  Now,  apply  that  case.  If  it  had  appeared 
upon  the  face  of  the  conviction  here,  as  it  did  there,  upon  the  special  case,  that  the  magis- 
trates had  no  jurisdiction,  the  judgment  of  the  court  might  have  been  different.  But 
the  magistrates  have  jurisdiction  here;  they  have  jurisdiction  over  gunpowder  found  in  a 
boat,  as  in  the  other  case,  the  commissioners  had  over  the  beer.  The  decision  in  Crepps 
V.  Burden  (Cowp.  640),  turned  expressly  on  the  ground  that  the  magistrate  had  no  juris- 
diction, and  that  the  justification  set  up  was  illegal  on  the  face  of  it ;  that  case,  therefore, 
and  Gray  v.  Cookson  (1  East,  13),  are  clear  authorities  to  show,  that  a  conviction  like  this 
mu^t  be  conclusive.    Welsh  v.  Nash,  was  no  sooner  cited  in  Gray  v.  Cookson,  than 

Bayley,  J.,  distinguished  it  as  turning  only  an  expwrte  order  of  justices  t  a  proceed- 
*160    ing  in  no  way  resembling  a  conviction,  where  the  matter  is  *investigated  on  oath 

in  the  presence  of  both  parties.    I  am,  therefore,  most  clearly  of  opinion,  that  this 
rule  ought  to  be  discharged." 

Park,  J.  All  the  cases  from  Hardress  downwai  d,  concur  in  one  uniform  prindple,  that 
where  a  magistrate  has  jurisdiction,  a  conviction  by  him  is  conclusive  evidence  of  the 
facts  stated  in  that  conviction.  In  Dr.  Groenvelt's  Case  (I  Lord  Raymond,  471),  Holt  C. 
J.,  expressly  says :  "  That  if  the  commissioners  had  had  jurisdiction  in  the  cause,  though 
they  had  given  a  wrong  judgment,  their  judgment  could  not  have  been  examined  in  an 
action."  My  brother,  Lawes,  has  said  much  about  the  commissioners  of  bankrupts ;  the 
same  topic  was  urged  before  Lord  Holt,  but  the  reply  was  that  they  are  not  judges.  In 
Gray  v.  Cookson,  Lord  EUenborough  says :  "  The  justices  had,  by  law,  the  authority 
which  they  in  fact  exercised  in  this  case,  by  a  commitment  under  this  conviction  ;  and 
they  were,  therefore,  entitled  to  have  been  acquitted  under  the  general  issue  pleaded  by 
them."  Ackerley  v.  Parkinson  (3  M.  &  S.  411),  is  a  remarkably  strong  case  ;  there,  the 
defendant,  a  vicar-general  of  the  bishop,  had  excommunicated  the  plaintiff  for  not 
taking  administration  of  an  intestate's  effects ;  and  though  the  citation,  by  which 
the  plaintiff  was  cited,  was  void,  still,  the  subject  matter  of  the  judgment  being 
a  thing  within  the  defendant's  jurisdiction,  the  court  held  that  the  action  did  not  lie.  In 
Strickland  v.  Ward  (7  T.  R.  634,  notis),  Yates,  J.,  says :  "  The  conviction  cannot  be  contro- 
verted in  evidence.  The  justice  having  a  competent  jurisdiction  of  the  matter,  his 
judgment  is  conclusive  till  reversed  or  quashed."  In  the  present  case  the  whole  argu- 
ment has  turned  on  that,  which  illider  the  circumstances,  it  was  impossible  to  give  in 
evidence,  namely,  that  the  vessel  in  question  was  not  a  boat ;  but  supposing  that  this 
point  might  have  been  entered  into  at  the  trial,  has  anything  been  stated  to  show  that 
the  vessel  was  not  a  boat  ?  Upon  such  a  point  as  this,  dictionaries  are  certainly  good 
authority,  and  Dr.  Johnson  calls  a  boat,  "  a  ship  of  small  size,  as  a  passage  boat, 'advice 
boat,  fly  boat."  Falconer's  marine  dictionary  says,  "  «  boat  is  open  or  decked,  according 
to  the  purpose  for  which  it  is  intended."  On  every  ground,  therefore,  the  rule  for  a  new 
trial  in  this  case  must  be  discharged. 

Burrough,  J.  Since  I  have  been  in  Westminster  Hall,  it  has  never  been  doubted,  that, 
where  a  magistrate  has  jurisdiction,  a  conviction,  having  no  defects  on  the  face  of  it,  is 
conclusive  evidence  of  the  facts  which  it  alleges.  In  the  present  case,  by  act  of  Parlia- 
ment, the  magistrate  has  jurisdiction  over  bumboats  and  other  boats ;  but,  in  the  exercise 
of  that  jurisdiction,  he  must  make  inquiry  as  to  the  fact,  and  decide  on  all  the  evidence 
which  comes  before  him ;  when  he  has  done  this,  the  conviction  is  conclusive  as  to  the 
facts  stated.  Two  cases  have  been  passed  on  us,  Welch  v.  Nash,  and  the  bankruptcy 
case.  I  am  astonished  that  any  one,  who  has  looked  into  the  13  Geo.  Ill,  should  press 
upon  us  Welch  v.  Nash.  That  was  a  case  upon  an  order  of  justices  touching  the  divert- 
ing a  way ;  there  was  no  litigant  party,  and  the  order  was  made  upon  hearing  the 
evidence  of  one  side  only.  The  order  was  nqt  like  a  conviction,  a  proceeding  in  invitum, 
and  was  at  all  events  bad  upon  the  face  of  it.  With  respect  to  the  bankruptcy  case 
(Perkin  v.  Proctor,  3  Wils.  382),  a  commission  of  bankrupt  is,  in  its  commencement, 
altogether  an  ex  parte  proceeding  behind  tlie  back  of  the  party ;  and  therefore  has  no 
application  to  .a  case  where  the  party  brings  forward  his  evidence,  and  dispiftes  before  a 
magistrate  that  which  is  urged  against  him.  As  to  the  hardship  of  there  being  no  appeal 
in  this  case,  if  the  legislature  takes  away  appeal  and  certiorari,  how  can  we  interfere  ?    It 
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has  often  been  said  that  these  summary  jurisdictions  should  not  be  given  without  appeal, 
and  the  legislature  have  answered  that  an  appeal  is  inconvenient  in  cases  of  such  imme- 
diate urgency.  Of  the  propriety  of  that.  Parliament  is  to  judge,  and  not  this  court.  I  have 
not  the  least  doubt  on  this  case.  Henshaw  v.  Pleasance  turned  on  the  particular  ground 
of  proceeding  before  the  commissioners  of  excise. 

Richardson,  J.  I  am  of  the  same  opinion  ;  whether  the  vessel  in  question  were  a  boat 
or  no,  was  a  fact  on  which  the  magistrate  was  to  decide,  and  the  fallacy  lies  in  assuming, 
that  the  fact  which  the  magistrate  has  to  decide,  is  that  which  constitutes  his  jurisdiction. 
If  a  fact  decided  as  this  has  been,  might  be  questioned  in  a  civil  suit,  the  magistrate 
would  never  be  safe  in  his  jurisdiction.  Suppose  the  case  for  a  conviction  under  the 
game  laws  of  having  partridges  in  possession ;  could  the  magistrate,  in  an  action  of  tres- 
pass, be  called  on  to  show,  that  the  bird  in  question  was  really  a  partridge  ?  and  yet  it 
might  as  well  be  urged  in  that  case,  that  the  magistrate  had  no  jurisdiction  unless  the 
bird  were  a  partridge,  as  it  may  be  urged  in  the  present  case,  that  he  has  none  unless 
the  machine  be  a  boat.  So  in  the  case  of  a  conviction  for  keeping  dogs  for  the  destruc- 
tion of  game,  without  being  duly  qualified  to  do  so  :  after  the  conviction  had  found 
*161  *that  the  offender  kept  a  dog  of  that  description,  could  he,  in  a  civil  action  be 
allowed  to  dispute  the  truth  of  the  conviction  ?  In  a  question  like  the  present,  we 
are  not  to  look  to  the  Inconvenience,  but  the  law  :  but,  surely,  if  the  magistrate  acts  iona 
fide,  and  comes  to  his  conclusion  as  to  matters  of  fact,  according  to  the  best  of  his  judg- 
ment, it  would  be  highly  unjust  if  he  were  to  have  to  defend  himself  in  a  civil  action  ;  and 
the  more  so,  as  he  might  have  been  compelled  by  a  manda/nms  to  proceed  on  the  investi- 
gation. Upon  the  general  principle,  therefore,  that  where  the  magistrate  has  jurisdiction, 
his  conviction  is  conclusive  evidence  of  the  facts  stated  in  it,  1  think  this  rule  must  be  dis- 
charged."   Rule  discharged  accordingly. 

Where  Irish  trustees  were  authorized  to  sell  the  forfeited  estate  of  King  James,  held, 
they  had  no  power  to  adjudge  what  estates  were  forfeited ;  but  only  to  sell  estates  in  fact 
so.     Annesly  v.  Dixon,  Rep.  temp.  Q.  Ann.  104. 

Where  the  court  is  authorized  to  record  the  proceeding,  and  the  record  expi-essly  shows 
jurisdiction,  this  is  conclusive;  as  where  a  justice,  on  complaint  of  a  forcible  entry,  is 
empowered  to  go  and  view,  and  record  the  force.  In  such  case,  his  power  cannot  be  ques- 
tioned collaterally.  See  the  record,  8  John.  Rep.  46,  47.  The  suit  was  against  the  justice 
for  fining  and  imprisoning  the  plaintiff.  The  plaintiff  offered  to  show  that  the  justice  did 
not  go,  and  had  no  view ;  that  there  was  no  force,  and  that  the  case  was  not  within  the 
act ;  but  this  was  not  allowed.  Mather  v.  Hood,  8  John.  Rep.  44,  50,  51.  In  Sgelow  v. 
Steams  (19  John.  Rep.  41),  Spencer,  C.  J.,  denies  that  such  record  would  conclude  as  to 
jurisdiction  of  the  person.  The  record  of  a  riot  in  the  view  of  the  justices  in  Virginia,  is 
conclusive.  Mackaboy  v.  The  Commonwealth,  3  Virg.  Cas.  368.  No  particular  point  of 
jurisdiction  was  in  question;  but  the  court  lay  down  the  rule  as  broadly  as  Mather  v. 
Hood  {ut  supra).  They  say,  no  matter  whether  there  was  a  riot  or  not.  The  record  shall 
conclude. 

A  statute  of  the  United  States  authorized  the  President,  whenever  the  country  should  ^ 
be  invaded  or  in  imminent  danger  of  invasion,  to  call  forth  the  militia.  A  simple  requi- 
sition of  the  President,  averred  to  be  in  pursuance  of  that  law,  was  set  forth  in  an  avowry, 
which  neither  averred  the  exigency  of  invasion  or  danger  to  have  arisen.  The  requisition 
recited  nothing  of  it,  nor  did  the  avowry  aver  an  adjudication.  On  demurrer,  the  requi- 
sition, as  pleaded,  was  holden  full  and  suflicient  in  form ;  it  was  also  held,  that  the 
President  was  constituted  by  the  act  the  exclusive  judge  of  the  exigency  ;  that  the  requi- 
sition was  not  only  conclusive  evidence  that  he  had  passed  upon  the  case,  but  that  a  plea 
of  such  requisition,  implied,  and  was  equivalent  to  an  express  averment  of  adjudication. 
Martin  v.  Mott,  13  Wheat.  19.  See  also  Stuyvesant  v.  The  Mayor  of  New  York,  7  Cow- 
en's  Rep.  585,  006,  607,  608. 

While  considering  the  doctrine  as  to  jurisdiction  of  the  person,  supra,  several  cases 
presented  themselves  where  the  magistrate  seems  to  have,  necessarily,  a  judicial  discre- 
tion on  the  question,  whether  the  person  be  such  in  description,  character,  or  residence,  as 
comes  within  his  cognizance.  And  a  mistake  on  this  and  the  like  heads  would  seem, 
from  most  of  those  cases,  to  render  the  proceeding  coram  non  judice  and  void.  Even 
where  the  court  has  passed  on  the  question,  the  decision  concludes  nothing.  This  has 
been  felt  to  be  a  great  severity,  yet  the  courts  have  hitherto,  in  general,  been  unable  to 
avoid  such  a  consequence  In  safety  to  the  rights  of  the  suitor.  We  have,  moreover, 
stated  several  cases  where  certain  formal  requisites  were  deemed  necessary  to  confer 
jurisdiction,  in  a  departure  from  which  the  same  consequences  are  involved.  So  of  the 
concurrence  of  other  circumstances  in  pais  In  one  of  these  latter  cases,  the  Supreme 
Court  of  Massachusetts  have  recently  sought  out  an  exception,  calculated  somewhat  to 
meliorate  the  harshness  of  the  rule.  It  arose  on  the  New  York  act  of  insolvency,  which 
gives  the  commissioner  jurisdiction  on  the  petition  of  the  insolvent  with  two-thirds  in 
amount  of  his  creditors.  It  was  proposed  to  impeach  a  New  York  insolvent  discharge,  by- 
proving  that,  in  fact,  an  amount  less  than  the  two-thirds  had  been  acted  upon,  although 
the  petition  and  other  papers  on  their  face  showed  the  requisite  sum.  The  court  held, 
that  in  true  construction,  jurisdiction  was  acquired  on  papers  purporting  the  true  sum. 
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"  It  appears  to  me,"  says  Shaw,  C.  J.,  "that  this  is  all  that  can  be  required  as  preliminary 
proof,  and  in  order  to  give  jurisdiction,  because  whether  the  debts  are  really  due,  and  to 
the  amount  stated,  is  one  of  the  questions,  and  one  of  the  most  important  questions,  to  be 
judicially  inquired  into  and  determined,  after  the  court  has  acquired  jurisdiction."  The 
absurdity  of  questioning  the  existence  of  a  jurisdictional  fact,  after  the  statute  had  pro- 
vided that  this  very  fact  should  be  tried  by  a  jury,  is  asserted  by  the  chief  justice  with 
the  appearance  of  very  great  truth  and  force.  Betts  v.  Bagley,  13  Pick.  573,  583, 
*163  583.  And  such  indeed  is  the  *strength  of  his  position,  that  it  is  difficult  to  imagine 
why  it  had  not  long  ago  been  chosen,  and  incorporated  into  the  law.  It  amounts 
to  this,  that  wherever  the  matter  constituting  jurisdiction  is  the  same  vrith  that  which  is 
to  be  judicially  heard  and  determined  on  a  trial  of  the  very  issue  in  the  cause;  in  other 
words,  whenever  such  matter  makes  a  part  of  the  merits,  it  is  not  the  subject  of  collateral 
objection,  but  is  revisable  by  direct  proceeding  only,  as  on  error,  certiorari,  &c.  Such 
matter  in  the  above  case  was  res  judicata  in  the  original  cause ;  it  was  coram  judice. 
The  court  was,  by  the  very  act  of  trying,  in  the  exercise  of  its  jurisdiction. 

It  is  pleasant  to  witness  the  dawn  of  a  principle  which  shall  go  in  any  considerable 
degree  to  mitigate  the  harshness  with  which  jurisdictional  mistakes  are  oftentimes  visited. 
The  rule  laid  down  by  Shaw,  C.  J.,  has  often  been  acted  upon  and  sometimes  violated,  but 
has  never  before  been  so  fully  and  clearly  expressed  in  the  American  courts,  nor  elsewhere, 
if  we  except  some  of  the  opinion^  in  Brittain  v.  Kinuaird  {supra).  The  rule  of  course 
comprehends  jurisdictional  questions  which  are  introduced  in  the  court  belowin  any  form, 
whether  by  issues  or  questions  of  law  or  fact.  And  we  have  had  occasion  to  notice  several 
cases  in  which  it  has  been  applied,  and  more  perhaps  in  which  it  would  have  been,  if  fully 
seen  and  appreciated.  We  saw  in  the  case  Ex  parte  Watkins  (cited  supra,  from  3  Pet. 
203  to  309),  to  what  extent  it  was  applied  to  the  courts  of  the  United  States.  That  case, 
and  others  which  we  have  noticed  supra,  in  speaking  of  jurisdiction  with  respect  to  the 
subject  matter,  will  show  the  extent  to  which  this  doctrine  has  been  recognized,  in  respect 
to  the  adjudications  and  proceedings  of  various  tribunals. 

We  must  be  permitted  to  suppose,  with  deference,  notwithstanding  the  case  of  Wal- 
fcridge  V.  Hall  (3  Verm.  Eep.  113,  119),  that  there  is  no  difference  in  respect  to  the  effect  of 
jurisdictional  mistake,  whether  it  be  px)mmitted  by  courts  of  general  or  special  jurisdic- 
tion, exceptin  the  onus  probandi.  In  the  former,  as  we  have  already  remarked,  jurisdiction 
shall  be  presumed ;  in  the  latter  it  must  be  shown  ;  but  when  a  want  of  power  shall 
appear  in  either  form,  as  the  fact  is  the  same,  the  legal  consequences  must  be  the  same. 
This  abundantly  appears  from  the  reasoning  of  Clinton,  Senator,  and  adjudged  cases  cited 
by  him,  in  Yates  v.  Lansing  (9  John.  Rep.  431  to  437).  He  concludes,  "  I  can  therefore, 
never  subscribe  to  the  doctrine  of  unaccountability  in  the  higher  courts.  The  true  dis^ 
tinction  has  been  very  judiciously  pointed  out  in  the  course  of  this  discussion.  An 
inferior  court  shall,  when  questioned,  show  that  it  acted  within  its  jurisdiction.  Whereas, 
in  courts  of  general  jurisdiction,  jurisdiction  is  presumed  till  the  contrary  is  shown." 
And  see  amte,  in  this  note,  and  note  306.  The  rule  of  Chief  Justice  Shaw  is,  therefore, 
equally  illustrated  by  a  defect  of  jurisdiction  apparent,  in  the  superior  court,  as  by  want 
of  proving  it  in  an  inferior  court ;  and  the  effect  of  deciding  the  point  judicially  as  a  part 
of  the  merits  would  be  the  same  in  either.  The  difficulty,  therefore,  of  Chief  Justice 
Marshall,  in  supporting  Wise  v.  Withers  (3  Cranch,  331),  as  he  strives  to  do  in  Ex  parte 
Watkins  (3  Pet.  309),  on  the  ground  that  the  jurisdictional  question  was  there  decided  in 
the  first  instance,  by  an  inferior  court,  is  obvious.  The  question  was  a  part  of  the  merits ; 
and  as  remarked  by  Chief  Justice  Shaw,  of  the  two-thirds  subscription  in  the  insolvent 
case,  it  was  the  most  important  question  which  the  court  had  to  pass  upon,  after  having 
acquired  jurisdiction.  In  Wise  v.  Withers,  the  proceedings  of  a  court  martial  in  fining  a 
man  declared  by  statute  to  be  exempt  from  militia  duty,  was  declared  void,  as  acting  on 
a  person  beyond  the  jurisdiction  of  the  court,  a  person  not  belonging  to  the  militia.  The 
answer  would  obviously  be,  to  the  plaintiff,  that  is  a  question  for  the  inferior  court.  If 
you  are  summoned  as  a  me^nber  of  the  militia,  and  are  silent,  you  admit  that  you  are  not 
exempt.  You  should  plead  the  special  matter ;  the  court  has  power  to  try  it,  and  discharge 
you  on  the  fact  appearing.  If  there  be  error,  bring  your  certioi-ari.  The  same  difficulty 
would  seem  to  arise  in  respect  to  Bowman  v.  Russ  (6  Cowen's  Rep.  334),  where  the  ques- 
tion was,  whether  the  party  had  absconded  leaving  his  family  a  charge,  and  so  his  property 
might  be  proceeded  against  by  justices.  This  was  the  very  question  they  were  to  try, 
and  yet  it  was  raised  and  decided  collaterally  by  action,  as  a  preliminary  jurisdictional 
matter.  Indeed,  this  difficulty  will  arise  in  respect  to  several  decisions  which  we  have 
stated,  wherein  the  article,  both  of  subjecj  matter  and  person,  has  been  treated  as  pre- 
liminary, and  examined  in  a  collateral  w«,y.  The  case  of  Mather  v.  Hood  (supra),  so  far 
as  it  regards  the  question  whether  force  had  in  truth  been  committed,  may  be  sustained 
on  the  same  ground,  for  that  was  the  question  to  be  tried  by  the  justice.  So  of  Maokq,boy 
V.  The  Commonwealth,  State  v.  Scott,  Qvrinne  v.  Poole,  Pox  v.  Wood,  and  other  cases 
cited  supra.  The  case  of  Eaborg  v.  Hammond  (ante,  note  390),  carries  the  principle  out 
to  its  greatest  length,  contradicting  several  decisions  wherein  the  principle  was  not 
*163  adverted  to.  Indeed,  the  cases  of  Fox  v.  Wood  *(1  Rawle,  14S,  and  Harrington  v. 
The  Commissioners  of  Roads  of  Newberry  District  (2  M'Card,  400),  are  diametri- 


SEC.  T.]  Of  Judgmenti  of  ^ferior  Courts.  141 

cally  opposed  to  tlxe  case  of  Wise  v.  Withers,  though  the  latter  is  not  mentioned  in  the 
reports.  Both  were  cases  of  exempts,  the  one  from  militia  duty,  and  the  other  from 
highway  work  ;  yet  held,  that  a  conviction  for  default  in  serving  as  a  militia  man  or  on  the 
highway,  was  conclusive  till  reversed  on  error;  the  exception  in  both  instances  heing  a 
question  on  the  merits.  See  these  and  other  cases  ante,  of  this  note.  The  case  Ex  parte 
Kellogg  (6  Verm.  Rep.  509),  was  of  habeas  corpus  to  discharge  from  execution  in  a  civil 
cause  (the  writ  of  habeas  ciorpus  in  Vermont  extending  to  such  process).  The  ground  was, 
that  the  justice  who  issued  the  attachment  indorsed  a  blank  deputation  of  authority  to 
serve  the  writ,  on  which  he  rendered  judgment,  though  the  defect  in  the  indorsement, 
that  being  a  judicial  act,  and  therefore  void  in  this  case,  was  pleaded  in  abatement.  Id. 
510.  Yet  the  Supreme  Court  refused  to  discharge.  Collamer,  J.,  said :  "  It  was  pleaded 
in  abatement  and  adjudged  upon  by  the  justice,  and  is  res  ad^udieata.  His  decision  on  a 
question  within  his  jurisdiction  is  conclusive,  until  appealed  from  or  reversed."    Id.  511. 

Broad  and  effectual  doctrines  in  favor  of  the  protection  of  parties  and  all  concerned, 
have  been  established  in  South  Carolina.  By  statute,  a  court  of  magistrates  and  free- 
holders were  to  hold  plea  of  criminal  offenses  committed  by  free  persons  of  color.  On 
the  hearing  of  a  charge  of  negro  stealing  against  the  prisoner,  he  pleaded  to  the  juris- 
diction of  the  court,  that  he  was  not  a  free  person  of  color,  but  a  free  white  person,  and 
the  plea  was  found  against  him.  On  his  being  brought  up  for  discharge  upon  habeas 
eorpw,  the  question  was  made,  whether  the  jurisdiction  of  the  person  was  now  open  to 
be  heard  collaterally  ;  and  the  court  held  that  it  was  not ;  but  was  concluded  by  the  plea 
and  finding.  Johnson,  J.,  who  delivered  the  opinion  of  the  court,  lays  down  the  follow- 
ing rules :  "  That,  prima  fade,  every  court  must  possess  the  power  of  judging  of  its  own 
jurisdiction  in  respect  both  to  persons  and  subject  matter.  It  follows,  that,  ordinarily, 
the  judgment  of  an  inferior  court,  on  a  question  of  jurisdiction  then  submitted  to  it,  has 
the  same  binding  efficacy  on  the  parties,  as  its  judgment  in  any  other  matter  confessedly 
within  its  cognizance,  and  that  errors  in  this  respect  can  only  be  corrected  in  the  same 
manner  that  its  other  errors  are.  The  only  exception  is  where  the  want  of  jurisdiction  is 
apparent  on  the  face  of  the  proceedings  themselves.  By  pleading  to  the  jurisdiction,  the 
party  is  not  obliged  to  abide  by  the  decision  of  the  inferior  tribunal ;  but  may  resort  to 
his  writ  of  prohibition."  Such  are  the  rules  as  deduced  from  the  common  law  by  the 
Court  of  Appeals.  State  v.  Scott,  1  Bail.  Kep.  394,  395,  396.  It  was,  however,  apparently 
on  a  very  slight  review  of  the  English  cases  alone.  The  only  authorities  cited  in  the 
opinion,  are,  Bao.  Abr.  Prohibition  H,  and  the  whole  passed  on  the  summary  application 
by  habeas  corpns. 

The  cases  in  that  state  present  a  beautiful,  if  not  a  practical  system  for  the  protection 
of  inferior  tribunals,  their  suitors  and  officers,  worthy  the  attention  of  our  legislatures,  if 
beyond  the  reach  of  our  courts  of  justice.  The  great  desideratum  is  to  avoid  that  various, 
complicated  and  interminable  litigation  which  has  grown  out  of  these  jurisdictional 
questions ;  and  which,  if  not  checked,  may  in  time  subvert  the  establishment  of  subordi^ 
nate  courts.  As  their  powers  are  sometimes  understood,  the  most  innocent  mistake  of 
law  or  fact  may  prove  highly  penal.  With  regard  to  the  case  itself  in  State  v.  Scott,  it 
is  not,  perhaps,  an  extravagant  one.  It  may  be  maintained  within  Qwinne  v.  Poole, 
Eaborg  v.  Hammond,  Mather  v.  Hood,  Mackaboy  v.  The  Commonwealth,  Fox  v.  Wood, 
and  several  other  cases,  English  and  American,  which  are  cited  in  this  note.  The  argu- 
ment derived  from  the  remedy  by  prohibition,  sounds  less  authoritative  in  states  where  it 
is  rarely  resorted  toi  Make  it  (as  in  South  Carolina)  perfectly  ready  of  access  and  familiar 
in  practice,  with  the  more  learned  tribunals,  and  it  vrill  be  much  safer  to  say,  "  true,  you 
may  have  been  arbitrarily  condemned  on  the  question  of  jurisdiction,  in  the  court  whoso 
power  you  questioned  ;  but  it  was  your  own  fault  that  you  djd  not  go,  m  limine,  to  the 
supervising  authority."  The  case  of  Lyles  v.  Kobinson  (1  Bail.  Eep.  35,  37),  cited  ante, 
note  390,  goes  the  same  length.  Some  difficulty  in  carrying  out  the  above  rule,  to  its  full 
extent,  has  already  occurred  to  the  learned  court  in  which  it  was  advanced  ;  and  where 
two  j  ustices  discharged  a  prisoner  from  Custody  on  civil  process,  they  having  no  jurisdiction 
of  such  a  case,  the  discharge  was  held  void ;  their  own  adjudication  in  favor  of  their 
jurisdiction  being  a  nullity ;  and  the  sheriff  was  notwithstanding  held  liable  for  the 
escape.    Harvey  v.  Huggins,  3  Bail.  353,  367. 

The  record  of  a  judgment  by  default,  entered  at  a  term  subsequent  to  the  defendant's 
death,  though  fair  on  its  face,  and  treating  the  defendant  as  still  alive,  may  bo 
*164  avoided,  on  scire /ocia«*against  the  terre-tenant  of  the  defendant,  by  a  plea  show- 
ing the  fact  of  the  previous  death.  Griswold  v.  Stewart,  4  Cowen's  Rep.  457.  At 
pages  458,  459,  Sutherland,  J.,  cites  several  like  cases  from  the  English  books,  where  the 
record  was  allowed  to  be  falsified.  He  shows  that  the  rule  prohibiting  the  impeachment 
Of  a  record  is  confined  to  parties  or  privies,  who  aJone  can  bring  error.  The  plea  hers 
was  of  a  matter  which  showed  the  judgment  to  be  a  nullity,  not  merely  voidable,  or 
erroneous.  Id.  459,  460 ;  Kelly  v.  Hooper's  Ex'rs,  3  Yerg.  395,  stated  infra.  Several 
authorities  cited  in  Griswold  v.  Stewart  {supra,  at  pages  458,  459),  seem  to  hold,  or  at 
least  to  imply,  that  the  record  may  be  impeached  by  a  stranger,  in  the  same  way,  for 
mere  error.  And  see  Penn  v.  Meeks,  1  Penningt.  Rep.  151,  153.  Yet  it  was  held,  that 
where  the  land  was  claimed  in  ejectment,  by  judgment,  execution  and  sale  against  the 
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lands  of  the  defendant's  grantor,  the  defendant  could  not  impeach  the  judgment  by 
showing  that  the  original  process  was  not  served.  And  per  Curiam  :  "  The  judgment 
must  be  considered  valid,  imtil  set  aside  by  proceedings  brought  directly  on  the  judg- 
ment, and  for  that  purpose.  Tappen  v.  Nutting,  Brayt.  137, 139.  The  doctrine  that  the 
record  shall  conclude  as  to  the  facts  stated  in  it  even  against  strangers,  so  far  as  it  may 
be  material  to  maintain  its  own  existence  and  validity,  is  shown  in  Den  v.  Dowman  (1 
Green,  143, 144),  and  the  authorities  there  cited.  In  this  case  the  court,  by  Ewing,  C.  J., 
Bay :  "  The  cases  referred  to  in  4  Cowen,  458  (Qriswold  v.  Stewart),  do  not  serve  satisfac- 
torily to  show  that  strangers  may,  and  that  privies  may  not,  contradict  a  record ;  nor  can 
I  understand  the  court  to  have  used  them  for  that  purpose.  To  '  impeach,'  in  the  language 
of  the  court,  means  to  show  that  the  judgment  was  erroneous,  not  to  deny  its  existence. 
To  allow  persons,  not  party  or  privy,  to  avoid  a  judgment  by  plea,  because  the  original 
defendant  was  dead  before  the  judgment  was  given,  is  not  directly  to  contradict  the 
record,  but  to  show  that  the  j  udgment,  as  is  said  of  the  one  (Walter  v.  Perry,  Cro.  Eliz. 
199),  was  erroneous,  and  as  is  said  of  the  other  (Bandall  &  Wife,  2  Mod.  308),  was  mani- 
festly bad,  in  the  only  mode  whereby  a  person  who  could  not  bring  a  writ  of  error,  might 
avail  himself  of  an  error  in  the  judgment.  The  averment  'stands  with  the  record,'  and 
does  not  'impugn  anything  apparent  within'  it.  The  expression  attributed  to  Lord  Holt 
in  1  Ld.  Baym.  669,  is  not  inconsistent  herewith.  When  he  says  the  terre-tenants,  '  being 
strangers  may  falsify,'  he  does  not,  I  apprehend,  mean  to  say  that  a  stranger  may  show 
against  the  face  of  the  record  that  no  judgment  wa^  rendered."  And  see  Sawyer's 
Lessee  v.  Shannon,  1  Term  Rep.  465,  468,  469,  The  case  of  De  Forrest  v.  Strong.  (8  Conn. 
Kep.  513,  514,  530,  521),  is  in  point  that  where  a  judgment  and  proceedings  are  given  in 
evidence,  though  against  a  stranger,  he  cannot  impeach  it  for  error.  It  was  there  given 
in  evidence  to  prove  its  own  existence,  as  a  fact  to  affect  the  adverse  party  in  connection 
with  other  circumstances. 

Mere  appearance,  especially  if  it  be  to  oppose,  will  not  confer  jurisdiction  over  the  sub- 
ject matter,  however  this  may  be  as  to  the  person.  Thus  an  appearance  to  oppose  an 
insolvent  discharge,  by  a  citizen  of  a  neighboring  state  whose  claim  it  cannot  affect,  will 
not  give  operation  to  the  discharge  upon  his  claim.  Norton  v.  Cook,  9  Connecticut  Rep. 
314.  Though  he  was  in  one  case  held  estopped  to  deny  such  operation,  where  he  had 
gone  BO  far  as  to  receive  a  dividend.  Clay  v.  Smith,  3  Pet.  411.  But  it  has  been  held  in 
several  cases,  that  where  there  is  a  want  of  jurisdiction  over  the  subject  matter,  the  party 
himself  who  institutes  the  proceeding,  and  has  gone  through  with  all  the  forms  incident 
to  a  cognizable  matter,  may,  on  their  being  objected  against  him,  and  sought  to  be  enforced, 
avail  himself  of  such  want  of  jurisdiction,  and  they  shall  be  considered  a  mere  nullity. 
Such  are  the  cases  of  Blin  v.  Campbell,  14  John.  Rep.  432 ;  Cuyler  v.  Trustees  of  the  Vil- 
lage of  Rochester,  12  Wendell  Rep.  165  ;  and  Starr  v.  The  Same,  6  Id.  564,  all  stated  supra. 
Other  cases  hold  that  where  jurisdiction  is  unqualifiedly  withheld,  even  consent  or  the 
confession  of  a  judgment  will  not  render  the  proceedings  valid,  though  they  would  takfe 
away  a  mere  error.  One  instance  is  where  the  statute  of  New  York  forbade  a  justice  to 
hold  plea  in  cases  where  executors  or  administrators  were  parties  on  either  side.  Coffin 
V.  Tracy,  3  Cain.  Rep.  129.  And  so  where  a  justice,  by  consent,  tries  the  title  to  land. 
Griffith's  N.  J.  Treat.  19,  20 ;  Cowen's  N.  Y.  Treat.  11 ;  Strieker  v.  Mott,  6  Wend.  465.  It 
has  lately  been  held  in  Massachusetts  that  where  a  person  is  not  liable  to  be  taxed  in  the 
town,  as  if  he  be  a  non-resident,  even  his  express  consent  to  the  tax  shall  not  be  deemed 
to  confer  a  power  on  the  taxing  officers,  nor  bar  his  action  to  recover  the  tax  he  has  been 
compelled  to  pay.  Preston  v.  Boston,  12  Pick.  7.  See  further  on  this  subject  as  to  the  effect 
of  appearance,  note  306,  et  seg.    In  Ohio,  the  Supreme  Court  has  no  jurisdiction  to  try  an 

indictment  for  murder,  found  in  the  Common  Pleas,  unless  certified  under  seal  accord- 
*165    ing  to  the  statute.    Where  a  person  had  been  tried  *for  such  offense  in  the  Supreme 

Court,  and  convicted,  and  the  certificate  required  wanted  a  seat ;  held,  on  motion  in 
arrest  of  judgment,  that  though  no  objection  was  raised  by  the  prisoner,  on  the  trial,  the 
Supreme  Court  had  no  jurisdiction.  And  Wright,  J.,  delivering  the  opinion,  said,  "We 
are  authorized  to  proceed  against  persons  so  [regularly]  brought  here,  but  have  no 
authority  to  proceed  against,  try,  and  sentence  to  death,  an  individual  who  comes  here 
for  that  purpose  by  his  own  agreement,  or  being  here  otherwise,  waives  his  right  to 
object.  Neither  the  express  consent  of  the  party,  nor  his  waiver  of  the  right  to  object, 
can  confer  such  power."    The  State  v.  Turner,  1  Wright's  Rep.  20,  33. 

As  to  the  forms  of  process  in  these  inferior  jurisdictions,  the  courts  have  gone  far  in 
overlooking  irregularities  and  mistakes ;  and  wherever  the  defect  would  be  amendable 
in  a  court  of  record,  they  will  consider  it  as  amended  already,  on  proof  of  the  mistake  by 
parol  or  otherwise.  Thus,  where  the  defendant  justified  the  taking  of  chattels,  by  judg- 
ment and  execution  before  a  justice,  though  there  was  a  variance  in  the  sums  mentioned 
in  the  judgment  and  execution,  the  Supreme  Court  held  that  they  would  not  for  that 
reason  treat  it  as  a  case  where  the  execution  issued  without  authority ;  but  they  allowed 
the  mistake  to  be  shown  by  the  justice,  and  then  treated  the  recital  as  true.  Borland  v. 
Stewart,  4  Wend.  568.  And  see  Jennings  v.  Carter,  2  Id.  446 ;  and  Jackson  ex  dem. 
Hunter  v.  Page,  4  Wend.  585.  In  New  York,  justices'  courts,  it  has  been  said,  possess 
the  same  power,  as  to  amendments,  as  courts  of  record.    Brace  v.  Benson,  10  Wend.  218, 
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*165  *Record  not  conclusive  as  to  jurisdiction.  The  record  of  an  inferior 
court  is  not  conclusive,  but  only  prima  facie  evidence,  that  the 
debt  arose  within  the  jurisdiction  of  the  court. (1) 

If  the  judge  of  a  court  of  requests  alter,  without  consent,  a  judgment 
pronounced  in  favor  of  the  defendant  into  a  judgment  of  nonsuit,  and  the 
plaintiff  proceeds  in  a  second  plaint  for  the  same  cause  of  action,  the  defend- 
ant may  treat  the  latter  proceedings  as  a  nullity,  and  they  will  be  set  aside 
by  the  superior  court,  even  after  verdict.  (2) 

It  does  not  appear  to  be  clearly  settled  to  what  extent,  beyond  the 
grounds  of  objection  already  noticed,  the  judgments  of  inferior  courts  are 
examinable.  Assuming  that  they  are  examinable  for  all  purposes,  when 
an  action  is  expressly  brought  upon  them,  it  does  not  follow  that  they 
should  be  subject  to  the  like  examination,  where  they  have  been  acted 
upon,  or  where  a  complaint  in  the  court  below  has  been  dismissed  upon 
the  merits. 

In  the  case  of  Barnes  agt.  Wenkler,(3)  indeed,  where  a  plaintiff  had  sued 
for  a  debt  in  a  county  court,  and  his  complaint  was  dismissed  on  the 
merits,  it  was  ruled  that  he  might  nevertheless  afterwards  sue  in  the 
*166  *superior  courts  for  the  same  demand,  and  that  the  former  proceed- 
ings would  not  be  conclusive  against  him ;  but  that  the  matter  was 
proper  for  the  consideration  of  the  jury,  as  something  might  have  occurred 
in  the  County  Court  which  was  not  brought  before  the  jury  in  the  second 
action.  But  in  the  earlier  case  of  Huxham  agt.  Smith,  (4)  where  the  defend- 
ant had,  under  process  of  foreign  attachment  in  the  Mayor's  Court,  paid  a 
sum  of  money  to  a  creditor  of  the  plaintiff^it  was  ruled  that  although  the 
record  was  only  prima  facie  evidence  of  the  jurisdiction  of  the  court,  yet 
that,  if  there  were  no  excess  of  jurisdiction,  it  would  be  conclusive  as  to 
the  obligation  to  pay  the  money.  Lord  Ellenborough,  C.  J.,  observed, 
that  if  ,the  money  was  paid  pursuant  to  the  judgment  of  a  court  of  com- 
petent jurisdiction,  he  must  presume  omnia  rite  acta ;  and  that  he  could 
not  unravel  the  proceedings  and  grant  a  new  trial. 

In  the  case  of  Magrath  agt.  Hardy,(5)  an  action  for  money  had  and 
received  to  the  plaintiff's  use,  the  defendant  pleaded  a  recovery  by  foreign 
attachment  at  the  suit  of  one  of  the  plaintiff's  creditors,  and  that  the  creditor 
had  execution  of  the  sum  recovered  according  to  the  custom  of  London ;  the 
plaintiff  replied,  that  no  execution  was  executed ;  on  which  the  defendant 
joined  issue.  The  defendant  at  the  trial  called  no  witnesses,  but  gave  in 
evidence  an  examined  copy  of  the  judgment  in  the  suit  by  the  creditor ;  and 
it  was  argued  by  his  counsel,  that  the  record,  before  mentioned,  was  conclu- 

215 ;  2  R.  S.  225,  §  1.  And  in  this  case,  mesne  process,  e.  g.  the  summons,  was  held 
amendable  by  altering  the  name  of  one  of  several  plaintiffs  from  Joseph  to  Jaap&r,  after 
the  return  of  the  same.  Id.  But  an  execution,  after  it  has  been  executed,  cannot  be 
amended.     Toof  v.  Bentley,  5  Wend.  376. 

(1)  Huxham  v.  Smith,  2  Camp.  21.  See  Briscoe  v.  Stevens,  3  Bing.  215,  where  the 
plaintiff  in  the  inferior  court  had  failed ;  Herbert  v.  Cook,  3  Doug.  101.    Ante,  p.  157. 

Evidence  may  be  given  to  show  a  want  of  jurisdiction,  to  prove  a  fact  excluding  the 
jurisdiction  of  an  inferior  tribunal ;  though  the  general  rule  is  that  the  record  is  conclu- 
sive evidence  of  every  fact  recited  in  it,  after  jurisdiction  has  been  shown,  and  prima  facie 
evidence  given  of  the  jurisdictional  facts.  Buell  v.  Trustees  of  Lockport,  4  Selden  R.  55, 
58,  and  cases  there  cited ;  Slaughter  v.  Cunningham,  24  Ala.  260.  If  the  former  judg- 
ment show  a  want  of  jurisdiction,  i.  e.  that  the  title  to  land  came  in  question  before  a 
justice  of  the  peace,  it  is  void ;  Gage  v.  Hill,  43  Barb.  44. 

(2)  Webster  v.  Mason,  8  Dowl.  P.  C.  705. 

(3)  2  C.  &  P.  345. 

(4)  2  Camp.  19. 

If  the  inferior  court  has  jurisdiction  of  the  subject  matter  of  the  action,  and  its  process 
is  properly  served  upon  the  defendant,  its  judgment  cannot  be  inquired  into  collaterally. 
14  John.  R.  479 ;  Mitchell  v.  Hawley,  4  Denio,  414,  per  Beardsley,  J. ;  Wesson  v.  Chamber- 
lain, Sheriff,  &c.,  3  Comst.  N.  T.  R.  331 ;  s&epost,  p.  392. 

(5)  4  N.  C.  782. 
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sive  to  show  that  the  creditor  who  sued  had  been  satisfied,  and  that  the 
defendant  in  this  case  was  discharged.  But  the  Court  of  Common  Pleas 
decided,  that  as  the  defendant  had  joined  issue  of  the  fact  of  the  execution, 
the  jury  were  not  estopped,  by  a  record  of  satisfaction  in  the  foreign  attach- 
ment, from  finding  according  to  the  fact.  The  court  mainly  relied  upon  the 
principle  laid  down  in  Goddard's  Case,(l)  and  Trevivian  agt.  Lawrence,(2) 
and  decided  the  case  before  them  on  the  ground  that  the  defendant  had  by 
his  own  act  expressly,  and  in  terms,  waived  the  benefit  of  the  estoppel,  and 
referred  the  truth  of  the  fact  to  the  consideration  of  the  jury.  (3) 

Judgment  by  default  in  inferior  courts.  When  a  cause  is  removed  by 
habeas  corpus  from  an  inferior  court,  after  judgment  by  default,  that 
*167  judgment  is  not  evidence  against  the  defendant  *in  the  superior  court; 
for  the  judgment  may  have  been  suffered  by  default,  with  the  express 
view  of  removing  the  cause  into  the  superior  court ;  and  the  effect  of  hold- 
ing the  judgment  by  default  in  the  inferior  court  to  be  an  admission  of  a 
cause  of  action,  would  be  to  turn  the  trial  in  the  inferior  court  into  an  exe- 
cution of  a  writ  of  inquiry.  (4) 

The  decisions  relative  to  the  effect  of  judgments  of  courts  of  quarter  ses- 
sions illustrate  the  doctrine  laid  down  in  the  Duchess  of  Kingston's  Case,(5) 
that  a  judgment  is  conclusive  evidence  between  the  same  parties,  upon  a 
matter  directly  in  issue,  but  is  not  evidence  of  any  matter  which  came  col- 
laterally in  question,  nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment. 

A  judgment  of  a  court  of  quarter  sessions,  discharging  an  order  of 
removal  (not  for  the  defect  of  fbrm  but  upon  the  merits),  is  conclusive  as 
between  the  contending  parishes  (but  not  as  to  a  third  parish),  to  establish 
this,  that  the  settlement  of  the  pauper  was  not  in  the  appellant  parish  at 
the  time  of  the  removal.  (6)  And  if  a  woman  were  to  be  removed  from  the 
one  parish  to  the  other,  as  the  pauper's  wife,  the  former  judgment  would 
be  conclusive,  on  an  appeal  against  her  removal  between  the  same  parishes, 
that  the  husband  was  not  settled  there  at  the  time  of  the  prior  order.  So, 
if  the  respondents  should  prove  a  derivative  settlement  for  the  pauper  from 
his  father,  it  would  be  competent  to  the  appellants  to  show  that  the  father 
was  removed  from  the  respondent  parish  to  their  parish,  as  his  place  of  set- 
tlement, and  that  the  order  for  his  removal  was  reversed ;  such  evidence  would 
be  admissible,  because  the  precise  point,  which  is  a  necessary  part  of  the 
proof  in  the  second  appeal,  has  been  determined  on  the  first  appeal.  (V)  But 
it  has  been  held  that  it  would  not  be  competent  to  show  that  the  pauper's 
brother  was  removed,  and  the  order  of  removal  reversed,  though  the  settle- 
ment proved  for  the  pauper  should  be  one  derived  from  the  common  father ; 
because  the  father's  settlement  must  have  come  into  question  on  the  former 
appeal  (if  it  came  into  question  at  all),  only  collaterally  and  incidentally. (8) 

(1)  2  Rep.  4. 

(2)  2  Ld.  Raym.  1048 ;  1  Salt.  276. 

(3)  See,  also,  Crosby  v.  Hetherington,  4  M.  &  (J.  933 ;  M'Daniel  v.  Hughes,  3  East,  367 ; 
PMlips  V.  Hunter,  2  H.  Bl.  402,  410,  infra,  p.  170. 

(4)  Bottings  V.  Firby,  9  B.  &  C.  762  ;  contra,  Wesson  v.  Chamberlain,  Sheriff,  supra. 

(5)  20  How.  St.  Tr.  613,  supra,  p.  3. 

(6)  R.  V.  Sarratt.  Burr.  Set.  Ca.  73 ;  Harrow  v.  Ryslip,  Salk,  524, 
h)  R.  V.  Catterall,  6  M.  &  S.  83. 

(8)  R.  V.  Knaptoft,  2  B.  &  C.  883.  The  respondents  here  proved  a  prima  fade  case  of 
settlement,  by  proof  of  relief  to  the  pauper.  The  case  was  determined  on  the  authority 
of  the  observations  of  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case.  Although  the 
father's  settlement  was  not  the  direct  point  in  issue  upon  the  former  appeal,  yet  parol 
evidence  was  tendered  to  show,  that  it  was,  in  fart,  the  point  decided.  But  Bayley,  J., 
said,  that  assuming  the  parol  evidence  to  be  admissible,  still  the  judgment" could  not  be 
received  on  the  authority  of  the  dictum  of  Chief  Justice  De  &rey.  If  the  parol  evidence 
was  admissible,  that  dictum  seems  not  to  apply.    See  also  E.  v.  Low,  4  Q.  B.  93. 
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Judgment  of  reversal,  effect  of,  as  to  appellant  parish.  It  appears  to 
*168     be  clear,  from  considering  the  language  and  nature  of  an  *order  of 

removal  and  the  nature  of  judgments  in  appeals  against  such  orders, 
that  a  judgment  reversing  an  order  of  removal  from  A.  to  B.,  ascertains 
nothing  but  this  negative  proposition,  namely,  that  at  a  certain  time  the 
pauper  was  not  settled  in  B.,  the  appellatit  parish,  and  upon  this  point  it  is 
conclusive  in  any  future  appeal  between  the  same  parishes.  But  with 
regard  to  the  removing  parish,  this  judgment  determines  nothing  affirma- 
tively. If,  therefore,  afterwards,  B.  should  remove  the  same  pauper  to  A., 
and  A.  should  appeal,  that  judgment  could  not  be  used  by  B.  as  evidence 
of  the  pauper's  settlement  in  A. ;  the  judgment  itself  professes  nothing 
upon  that  point,  and  aifords  not  the  least  reason  for  supposing  that  a  set- 
tlement in  A.  was  ever  any  part  of  the  subject  of  inquiry.  It  finds  the 
negative,  that  there  was  no  settlement  in  B. ;  but  as  to  the  affirmative 
proposition,  of  a  settlement  ever  having  been  in  A.,  such  a  judgment  is  a 
mere  blank,  and  supplies  no  kind  of  information. 

An  order  of  sessions,  quashing  an  order  of  removal  generally,  is  conclu- 
sive evidence  between  the  parties  to  the  appeal,  that  when  the  order  of 
removal  was  made,  the  appellant  parish  was  not  bound  to  receive  the  pau- 
per ;  but  it  is  only  prima  facie  evidence  that  the  pauper  was  not  settled  in 
that  parish.  It  is  competent  to  the  removing  parish  to  show,  by  parol 
evidence,  that  the  former  order  was  quashed  on  the  ground  that  the 
pauper  was  not  removable,  as  residing  on  a  settlement  of  his  own,(l)  or 
that  he  was  not  chargeable,  (2)  or  upon  the  ground  of  informality  and  not 
upon  the  merits.  (3) 

Order  of  removal,  how  far  conclusive.  It  is  probably  upon  the  principle, 
that  an  order  of  justices  upon  a  question  of  settlement  is  the  judgment  of  a 
tribunal  of  exclusive  and  competent  jurisdiction  and  in  the  nature  of  a  judg- 
ment in  rem,,{i)  that  an  order  for  the  removal  of  a  pauper,  whether  executed 
and  unappealed  against,  or  confirmed  on  appeal,  is  not  only  admissible  but 
conclusive  of  the  pauper's  settlement  at  the  time  of  the  order,  between  the 
appellant  parish  and  any  third  parish,  on  any  subsequent  appeaL(5)  It 
may  be  observed,  that  the  parish  against  whom  the  judgment  was  pro- 
nounced, had  an  opportunity  of  discharging  themselves  by  proving  the 

liability  on  a  third  parish.  And  although  cases  may  occasionally 
*169     occur,  in  which  a  parish  might  have  *means  of  proving  the  liability 

on  a  third  parish,  which  they  are  precluded  from  using  in  a  proceed- 
ing between  themselves  and  .the  removing  parish,  yet  this  does  not 
commonly  happen ;  and  perhaps  the  prevention  of  a  great  deal  of  parochial 
litigation  may  have  been  deemed  a  suflicient  ground  for  establishing  the 
rule. 

A  pauper  was  removed  by  order  of  justices  to  a  parish,  which  consisted 
of  several  townships  maintaining  their  own  poor  jointly,  which  order  was 
acquiesced  in  ;  and  afterwards  one  of  the  townships  separated  itself  from  the« 
parish,  and  thenceforth  maintained  its  own  poor  separately ;  the  same  pauper 
was  afterwards  removed  to  the  township  so  separating  itself;  onan  appeal 

(1)  B.  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  536. 

(3)  R.  V.  Wheelock,  5  B.  &  C.  511 ;  Osgathorp  v.  Disewortli,  3  Str.  1356 ;  S.  C,  Burr.  Stt. 
Ca.  361.  "*' 

(3)  K.  V.  Penge,  Nolan  P.  L.  176  ;  R.  v.  Cottingham,  3  A.  &  B.  350 ;  E.  v.  Great  Bolton, 
7  Q.  B.  387  ;  R.  v.  Tnisawdra,  6  Jur.  1058,  Q.  B. 

(4)  See  by  Lord  Denman,  C.  J.,  in  R.  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  533  ;  and  in  R 
V.  Wye,  7  A.  &.  E.  770. 

(5)  Admitted,  in  Harrow  v.  Ryslip,  3  Salk.  534 ;  R.  v.  Bently,  Burr.  Set.  Ca.  425  ;  R.  v. 
Sarratt,  Id.  73 ;  R.  v.  Kenilworth,  2  T.  R.  S98  ;  E.  v.  Corsham,  11  East,  888.  The  order  is 
conclusive,  not  only  of  the  settlement  of  persons  named  in  the  order,  but  also  as  to  child- 
ren not  included  by  name.  R.  v.  St.  Mary,  Lambeth,  6  T.  R.  615  ;  E.  v.  Catterall,  6  M.  & 
S.  83. 

Vol.  n.  19 
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against  the  order,  it  was  held,  that  the  former  order  was  not  conclusive  on 
the  township.  The  case  was  apparently  decided  on  the  ground,  that  the 
parties  were  not  the  same ;  it  was  spoken  of  by  the  court  as  one  of  consid- 
erable difficulty.  (1) 

When  not  conclusive.  In  one  case,  (2)  two  persons  were  removed  as  man 
and  wife ;  the  order  was  appealed  against ;  pending  the  appeal,  the  parish 
officers  of  the  appellant  parish  instituted  a  suit  in  the  Spiritual  Court  to 
dissolve  the  marriage  as  incestuous ;  the  order  of  removal  was  confirmed  by 
the  sessions ;  afterwards  the  marriage  was  decreed  by  the  Spiritual  Court 
to  be  incestuous,  and  void  ab  initio  ;  the  pauper  was  born  of  this  marriage 
before  the  order,  but  not  named  in  it,  and  he  was  ungmancipated,  and  had 
gained  no  settlement  when  the  order  was  made.  The  Court  of  Queen's 
Bench  held,  that  the  confirmation  of  the  order  was  not  conclusive  proof  of 
a  derivative  settlement  of  the  pauper  in  the  appellant  parish,  on  an  appeal 
against  an  order  by  which  the  pauper  was  removed  to  that  parish,  after  the 
decree  of  the  Spiritual  Court ;  but  that  the  appellant  parish  might  prove  the 
ineestuou^marriage  and  the  pauper's  illegitimacy. 

It  has  bfeen  held  that  an  order  made  by  justices  apportioning  part  of  a 
highway  to  a  particular  parish,  (3)  being  upon  a  subject  within  their  juriadic- 
ton,.is  conclusive  that  such  part  of  the  highway  is  in  that  parish;  and  that 
fact  cannot  be  questioned  upon  an  indictment  for  ntjit  repairing  the  road.  (4) 


.  •    '  SECTION  VT. 

Of  the  Admissibility  and  Effect  of  Proceedings  of  Foreign  Courts. 

Foreign  judgments  in  rem.  If  a  sentence  or  judgment  of  a  court  in 
*1V0     a  foreign  country  is  a  proceeding  *in  rem,  it  appears,  by  the  general 

consent  of  nations,  that  where  the  matter  in  controversy  is  land  or 
other  immovable  property,  the  judgment  pronounced  in  the  forum  rei  sites 
is  of  universal  obligation ;  and  it  would  be  conclusive  here  to  the  same 
extent  in  which  it  is  conclusive  in  the  foreign  country.  (5) 

The  same  principle  has  been  generally  applied  as  to  movable  property 
within  the  jurisdiction  of  the  court  which  pronounced  the  judgment.  (6) 
Thus,  a  foreign  judgment  against  a  garnishee,  upon  proceedings  by  way  of 
foreign  attachment,  is  not  examinable  in  the  English  courts.  (V) 

A  sentence  of  a  foreign  court  of  competent  jurisdiction,  on  a  question  of 
intestacy  as  to  personal  property,  in  the  case  of  a  person  domiciled  in  the 
foreign  country,  is  conclusive.  "  The  rule  of  law,"  said  the  vice-chan- 
cellor,(8)  "is  now  clearly  established  by  a  great  variety  of  cases,  that  where 
a  person  dies  intestate,  his  personal  estate  is  to  be  administered  according 
to  the  law  of  the  country  m  which  he  was  domiciled  at  the  time  of  his 
death,  whether  he  was  a  British  subject  or  not ;  and  the  question  whether 

m  R.  v.  Oldbury,  4  A.  &  E.  167. 

(2)  R.  V.  Wye,  7  A.  &  E.  761.     See  E.  v.  Woodchester,  2  Str.  1172  ;  S.  C,  Burr.  Set.  Ca.  191. 

(3)  Under  34  Geo.  Ill,  c.  64. 

(4)  R.  V.  Hickling,  7  Q.  B.  880. 

(5)  Upon  the  subject  of  this  section,  see  Story  on  the  Conflict  of  Laws,  ch.  15,  where  it 
is  treated  of  with  great  ability.     See  also  Kent's  Commentaries,  Lect.  xxvii 

(6)  See  Callandar  v.  Dittrich,  4  M.  &  G.  68. 

(7)  Philips  v.  Hunter,  2  H.  Bl.  410.  The  process  of  attachment  will,  however,  be  void, 
if  obtained  in  the  absence  of  the  party  aflFected.  Cavan  v.  Stewart,  1  Stark.  R.  525 
infra.  '     '        ' 

(8)  In  Price  v.  Dewhurst,  8  Sim.  279,  299 ;  S.  C,  4  Myl.  &  Cr.  76,  85,  where  many  cases 
are  cited. 
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he  died  intestate  or  not,  must  be  determined  by  the  law  of  the  same 
country." 

Judgments  in  rem  in  foreign  admiralty  courts.  Another  example  of 
the,  application  of  this  principle  in  the  case  of  judgments  in  re»»i,  concerning 
movable    property,  is   afforded  by  the  proceeding   of  foreign   courts   of 

admiralty.  (1 ) 
*171     *In  the  case  of  Hughes  agt.  Cornelius,(2)  the  leading  case  on  this 

subject,  the  question  upon  the  foreign  sentence  arose  in  an  action  of 
trover,  and  notin  an  action  on  a  policy  (tf  assurance,  where  the  non-compliance 
with  a  warranty  of  neutrality  is  in  dispute.  But  from  that  period  down  to 
the  present,  the  doctrine  there  laid  down  has  been  considered  as  applicable 
to  questions  of  warranty  in  actions  on  policies,  as  to  questions  of  property 
in. actions  of  trover.  (3) 

(1),  Note  394.  — "  The  whole  world,  it  is  said,  are  parties  in  a  prize  cause,  and  therefore 
the  whole  world  is  bound  by  the  decision."  The  reason  on  which  this  dictum  stands,  will 
determine  its  extent.  Every  person  may  make  himself  a  party,  and  appeal  from  the 
sentence ;  but  notice  of  the  controversy  is  necessary,  in  order  to  became  a  party,  and  it  is 
a  principle  of  natural  justice,  of  universal  obligation,  that  before  the  rights  of  an  individual 
be  bound  by  a.  judicial  sentence,  he  shall  have  notice,  either  actual  or  implied,  of  the 
proceedi<g;s  against  him.  Where  these  proceedings  are  against  the  person,  notice  is 
served  upon  the  thing  itself.  This  is  necessarily  notice  to  all  those  who  have  any  interest 
in  the  thing,  and  is  reasonable,  because  it  is  necessary,  and  because  it  is  the  part  of  common 
prudence  for  all  those  who  have  any  interest  in  it,  to  guard  that  interest  by  persons 
who  are  in  a  situation  to  protect  it.  Every  person,  therefore,  who  could  assert  any  title 
to  the  Mary,  has  constructive  notice  of  her  seizure,  and  may  fairly  be  considered  as  a 
party  to  the  libel.  But  those  who  have  no  interest  in  the  vessel  which  could  be  asserted 
in  the  Court  of  Admiralty,  have  no  notice  of  her  seizure,  and  can,  on  no  principle  of^ 
justice  or  reason,  be  considered  as  parties  in  the  cause,  so  far  as  respects  the  vessel.  When 
such  person  is  brought  before  the  court  in  which  the  fact  is  examinable,  no  sufficient 
reason  is  perceived  for  precluding  him  from  re-examining  it.  The  judgment  of  a  court 
of  common  law,  or  the  decree  of  a  court  of  equity,  would,  under  such  circumstances,  be 
re-examinable  in  a  court  of  common  law  or  equity  ;  and  no  reason  is  discerned  why  the 
sentence  of  a  court  of  admiralty,  under  the  same  circumstanctfe,  should  not  be  re-examin- 
able in  a  court  of  admiralty.  This  reasoning  is  not  at  variance  with  the  decision  that 
the  sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel  or  cargo  as  enemy's  pro- 
perty, is  conclusive  in  an  action  against  the  underwriters  on  a  policy  in  which  the  property 
is  warranted  to  be  neutral.  It  is  not  at  variance  with  that  decision,  because  the  question 
of  prize  is  one  of  which  courts  of  law  have  no  direct  cognizance,  and  because  the  owners  of 
the  vessel  and  cargo  were  parties  to  the  libel  against  them."  Per  Marshall,  Ch.  J.,  The 
Mary,  9  Cranch,  126,  144. 

The  doctrine  that,  by  the  monition,  every  one  who  could  have  asserted  a  right  to  or  in 
the  property  libeled,  is  to  be  regarded  as  a  party  to  the  suit,  and  consequently,  that  all 
claims  which  might  have  been  interposed  and  settled  in  such  suit  are  barred  by  the  judg- 
ment or  sentence,  has  been  acted  upon  in  Louisiana.  Bauduc's  Syndics  v.  Nicholson,  4 
Miller's  Lou.  Rep.  81,  85,  86.  "  The  settled  principles  of  law,"  says  Porter,  J.,  delivering 
the  opinion  of  the  court  in  this  case,  give  to  the  judgment  in  rem,  the  authority  of  the 
thing  judged,  against  all  parties  to  it ;  that  is,  against  all  the  world  who  had  a  claim  to 
assert  on  the  property."  Id.  p.  86.  The  rule  has  been  laid  down  in  similar  terms  in 
Kentucky.  Thomas  v.  Southard,  2  Dana's  Eep.  475,  483.  See  further,  Mankin  v.  Chand- 
ler, 2  Brockenb.  Rep.  135,  per  Marshall,  C.  J.,  S.  P. ;  (Whitney  v.  Walsh,  1  Gushing,  29 ; 
Jecker  V.  Montgomery,  13  How.  U.  S.  498.) 

Where  a  slave  was  libeled  and  condemned  by  the  name  of  Jack  Robinson,  instead  of 
that  of  Taliver,  by  which  he  was  always  called,  the  Court  of  Appeals  in  Virginia  held,  that 
the  owner  could  not  be  presumed  to  have  had  notice  that  his  interest  was  involved  in  the 
suit,  so  as  to  enable  him  to  assert  his  rights,  and,  therefore,  was  not  bound  by  it.  Hooe 
V.  Pierce,  1  Wash.  Rep.  212. 

(3)  2  Show.  232,  cit.  3  Ld.  Riaym.  893. 

(3)  By  Chambre,  J.,  in  Lothian  v.  Henderson,  3  B.  &  P.  513. 

Note  295. — These  sentences,  like  judgments  of  a  court  of  common  law,  are  always  con- 
clusive as  to  their  own  existence,  and  the  legal  consequences  resulting  from  them.  See 
ante,  note  373.  One  of  those  consequences  is,  that  the  title  of  the  original  owner  to  the 
property  upon  which  they  operate  is  completely  extinguished,  and  transferred  to  the  cap- 
tors or  their  sovereign:  The  Star,  3  Wheat.  Rep.  78,  86 ;  Stewart  v.  Warner,  1  Day's  Rep. 
143  ;  Jenkins  v.  Putnam,  1  Day's  Rep.'  8  ;  Cherriot  v.  Foussat,  3  Binn.  Eep.  330  ;  Williams 
v.  Armroyd,  7  Cranch,  438,  433 ;  Armroyd  v.  Williams,  3  Wash.  C.  C.  Eep.  508 ;  Hooe  v. 
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When  conclusive.     It  may  now  be  assumed  as  the  settled  doctrine  of 

English  courts  of  law  (although  that  doctrine  has  occasionally  met  with 
reprehension), (1)  that  all  sentences  of  foreign  courts  of  competent 

*172  jurisdiction  to  decide  questions  of  *prize  (if  not  impeachable  upon 
some  pf  the  groqiMs  to  be  presently  stated), (2)  are  to  be  received  here 

as  conclusive  evidence  in  actions  upon  policies  of  insurance,  on  every  sub- 
ject immediately  and  properly  within  the  jurisdiction  of  such  foreign 

*1V3     courtS,(3)  and  upon  Vhich  they  have  professed  to  *decide  judicially. 

Pierce,  1  Wash.  Eep:  313 ;  Wheelwright  v.  Depeyster,  1  Johns.  R.  471 ;  Vanderheuvel 
v.  The  United  Ins.  Co.,  2  Johns.  Cas.  451 ;  Ocean  Ins.  Co!  v.  Francis,  2  Wend.  Hep.  64  ; 
Swift's  Ev.  16 ;  Fowler  v.  Savage,  3  Conn.  Rep.  96,  per  Chapman,  J. ;  Rose  v.  Himely, 
4  Cranch,  341.  <  See  also,  ante,  note  274 ;  Story's  Confl.  of  Laws,  495. 

(1)  "  The  doctrine  in  favor  of  the  conclusiveness  of  senteances  of  foreign  admiralty  courts 
rests  upon  the  authority  in  Shower  (Hughes 'v.  Cornelius),  which  does' not  fully  support 
it;  and  the  practice  of  receiving  them  often  leads  to  the  greatest  injustice;"  by  Lord 
EUenborough,  C.  J.,  in  Donaldson  v.  Thompson  (1  Camp.  439,  432).  See  also,  to  the  same 
effect,  Fisher  v.  Ogle,  Id.  418,  420  :  Geyer  v.  A^Iar,  7  T.  R.  691,  692. 

(3)  /ji/ra,  p.  175.. 

(3)  Bolton  V.  Gladstone,  5  Bast,  160 ;  Christie  v.  Secretan,  8  T.  R.  196. 

Note  396. — The  doctrine  on  this  subject,  in  England,  has  been  carried  quite  as  far,  to 
say  the  least  of  it,  as  is  consistent  with  sound  policy.  Sentences  of  foreign  admiralty 
courts  have  been  upheld  and  regarded  as  conclusive  there,  even  while  (hey  were 
denounced  as  arbitrary — unjust, — proceeding  "  upon  worse  than  Algerine  principles" — 
"  professing  to  follow  the  law,  but  in  reality  making  it  a  stalking  horse  for  an  act  of 
piracy."    See  per  Kenyon,  C.  J.,  per  Geyer  v.  Aguilar,  7  T.  R.  691,  692. 

Some'  of  the  more  modern  cases  speak  in  terms  of  regret,  that  the  course  of  adjudication 
had  been  so  liberal  and  unguarded.  In  Fisher  v.  Ogle  (1  Camj).  Rep.  418),  the  action  was 
on  a  policy  of  insurance  upon  the  Juno,  represented^s  an  American  ship,  which  had  been 
condemned  in  a  French  court  of  vice-admiralty  at  Martinique.  The  sentence  was  in  these 
words  :  "  That  it  resulted  evidently  from  the  papers  on  board,  that  the  expedition  of  the 
said  ship  Juno,  her  cargo,  and  the  operations  of  her  captain  on  the  coast  of  Africa,  were 
for  account  of  the  brothers  Geddes,  merchants  of  London,  who  had,  to  mask  the  English 
property  of  this  outfit,  borrowed  the  American  flag  and  passport  of  the  said  ship  Juno, 
and  taken  for  their  agent  and  partner,  in  the  expedition,  Captain  Fisher,  furnished  with  a 
certificate  of  citizen  of  the  United  States."  It  then  went  on  to  condemn  the  vessel  and 
cargo,  as  "  good  and  valid  prize,"  without  stating  any  specific  ground  of  condemnjition. 
Lord  EUenborough  said  :  "  We  show  sufficient  respect  for  French  sentences,  if  we  attach 
credit  in  our  courts  to  what  they  distinctly  say.  It  is  often  painful  to  go  this  length,  con- 
sidering the  piratical  way  in  which  they  proceed.  But  this  sentence  does  not  say  that 
the  ship  was  not  American  ;  and  it  is  not  to  be  considered  evidence  of  what  it  does  not 
specifically  aflBrm."  A  verdict  was  found  for  the  plaintiff,  and  on  motion  for  a  new  trial, 
his  lordship  further  said  :  "  I  must  look  to  the  adjudicative  part  of  the  sentence,  and  there 

1  find  nothing  stated  as  to  the  ship  or  her  cargo  not  being  American.  Have  you  any  case 
in  which  it  was  held  that  the  judges  must  fish  for  a  meaning  when  a  sentence  of  this  kind 
is  produced  to  them  ?  Here  the  foreign  court  seems  not  to  have  formed  any  settled  opin- 
ion upon  the  subject,  and  not  to  have  known  or  oared  on  what  grounds  it  proceeded  to  a 
condemnation.  It  is  by  an  overstrained  comity,  that  these  sentences  are  received  as  con- 
clusive evidence  of  the  facts  which  they  positively  aver,  and  upon  which  they  specifically 
profess  to  be  founded."  The  other  judges  were  of  the  same  opinion,  and  the  sentence  was 
accordingly  held  not  conclusive.  Id.  430.  In  another  case  (Donaldson  v.  Thompson,  1 
Camp.  Rep.  439,  432).  LordjEUenborough  said ;  "  I  am  by  no  means  disposed  to  extend  the 
comity  which  has  been  shown  to  these  sentences  of  foreign  admiralty  courts.  I  shall  die, 
like  Lord  Thurlow,  in  the  belief  that  they  ought  never  to  have  been  admitted.  The  doc- 
trine in  their  favor  rests  upon  an  authority  in  Shower  (Hughes  v.  Cornelius,  3  Show.  333), 
which  does  not  fully  support  it ;  and  the  practice  of  receiving  them  often  leads  to  the 
greatest  injustice." 

The  English  doctrine,  however,  after  having  been  much  controverted  in  tlus  country, 
has,  to  a  certain  extent,  received  the  deliberate  sanction  of  many  of  our  courts.  In  the 
Supreme  Court  of  the  United  States,  in  Massachusetts,  Connecticut,  South  Carolina;  and 
Louisiana,  the  sentence  of  a  foreign  court  of  admiralty  condemning  property  for  a  breach 
of  blockade,  or  as  enemy's  property,  is  conclusive  evidence,  as  between  the  insured  and 
underwriter,  of  the  facts  upon  which  it  is  founded.  Crousdon  v.  Leonard,  4  Cranch's  Rep. 
434 ;  S.  C,  1  Hall's  Amer.  Law  Journal,  148 ;  Baxter  v.  The  Marine  Ins.  Co.,  6  Mass. 
Rep.  377  i  S.  C,  7  Id.  375 ;  Brown  v.  Tlie  Union  Ins.  Co.,  4  Day's  Rep,  179 ;  Stewart  v. 
Warner,  1  Id.  143  ;  Swift's  Ev.  15, 16  ;  Starkie  v.*  Woodward,  1  Nott  &  M'Cord,  329,  note ; 
Groning  v.  Union  Ins.  Co.,  Id.  537  ;  Drayton  ads.  Wells,  Id.  409 ;  Campbell  v.  Williamson, 

2  Bay's  Rep.  237 ;  Cucullu  v.  Louisiana  Ins.  Co.,  5  Martin's  Lou.  Rep.  (N.  S.)  464 ;  Blanque 
V.  Peytavin,  4  Id.  458  ;  Zeno  v.  The  Louisiana  Ins.  Co.,  2  Miller's  Lou.  Rep.  633. 
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"It  is  now  too  late,"  said  Lawrence,  J.,(l)  "to  examine  the  practice 
of  admitting  these  sentences  to  the  extent  to  which  they  have  been  received, 
supposing  that  practice  might  at  first  have  appeared  doubtful.  On  the 
authority  of  those  decisions  men  have  acted  for  a  long  series  of  years,  and 
entered  mto  contracts  of  assurance  in  this  country,  with  a  knowledge  of 
such  decisions,  and  in  expectations  that  the  questions,  arising  out  of  such 
contracts,  to  which  the  decisions  are  applicable,  will  be  ruled  by  them." 

Upon  whom  conclusive.  Such  a  sentence  of  condemnation  will  be  bind- 
ing on  the  rights  of  third  persons,  as  well  as  on  the  parties  to  the  original 
suit ;  it  is  conclusive  between  the  assured  and  the  underwriter,  with 
respect  to  every  fact  which  it  professes  to  decide.  (2).  Thus,  when  it  pro- 
ceeds on  the  ground  of  enemy's  property,  it  is  conclusive  that  the  property 
belongs  to  enemies,  not  only  for  the  immediate  purpose  of  such  a  sentence, 
but  it  is  binding  on  all  courts  and  against  all  persons.  (3)     And  the  sentence 

is  binding,  whether  it  proceed  to  condemn  the  ship  expressly  as 
*174    being  enemy's  *property,  or  whether  such  a  ground  of  decision  can 

only  be  collected  from  other  parts  of  the  proceedings  ;  and  this, 
although  it  appear  on  the  face  of  the  sentence  that  the  prize  court  arrived 
at  the  conclusion  through  the  medium  of  rules  of  evidence  and  rules  of  pre- 
sumption, established  only  by  the  particular  ordinances  of  their  own 
country,  and  not  admissible  on  the  general  principles  recognized  by  our 
law.  (4) 

So  also  in  Maryland,  formerly  (Gray  v.  Swan,  1  Harr.  &  Johns.  142) ;  but  now  by  statute 
such  sentence  has  been  reduced  to  the  character  of  mere  prima  foM  evidence.  The  Mary- 
land Ins.  Co.  and  Phoenix  Fire  Ins.  Co.  v.  Bathurst,  5  Gill  &  John.  Rep.  159. 

And  in  Pennsylvania,  the  same  doctrine  prevailed  for  a  time  as  in  England.  Dempsey 
v.  Ins.  Co.  of  Pennsylvania,  1  Binney's  Rep.  299,  note.  See  Brown  v.  Ins.  Co.  of  Pennsyl- 
vania, 4  Yeates'  Rep.  119.  But  the  legislature  there,  likewise,  have  provided,  that  no 
sentence  of  a  foreign  prize  court,  shall  be  conclusive  of  any  facts,  save  the  actions  and 
doings  of  the  court.    See  2  Starkie's  Bv.  339,  note  1. 

In  New  York,  the  rule  is  now  well  established,  that  although  the  sentence  of  condem- 
nation by  a  foreign  court  of  admiralty,  is  conclusive  to  change  the  property,  yet  it  is  only 
prima  facie  evidence  of  the  facts  upon  which  it  purports  to  be  founded ;  and  in  a  collateral 
action,  such  evidence  may  be  rebutted  by  showing  that  no  such  facts  existed.  Vander-. 
heuvel  v.  The  United  Ins.  Co.,  3  Johns.  Cas.  451 ;  S.  C,  2  Caines'  Cas.  in  Err.  217 ;  New 
York  Firemen  Ins.  Co.  v.  De  Wolf,  2  Cowen's  Rep.  56 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend. 
Rep.  64 ;  Radcliffe  v.  United  Ins.  Co.,  9  Johns.  Rep.  377  ;  Johnston  v.  Ludlow,  3  Johns. 
Cas.  481  ;  Laing  v.  United  Ins.  Co.,  Id.  487. 

The  doctrine  in  Virginia  is  the  same  as  in  New  York.  Bourke  v.  Granberry,  1  Gilmer's 
Rep.  16. 

(1)  In  Lothian  v.  Henderson,  3  B.  &  P.  524;  Baring  v.  Clagett,  Id.  314.  See  1  Camp. 
432.     See  also  by  Tlndal,  C.  J.,  in  Dalgleish  v.  Hodgson,  7  Bing.  504. 

(2)  Note  297. — The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  only  as  to 
what  is  positively  aflSrmed  in  it,  and  not  of  that  which  can  merely  be  gathered  from  it  by 
inference.  Fisher  v.  Ogle,  1  Camp.  Rep.  418,  stated  in  the  next  preceding  note.  See  also 
Horneyer  v.  Lushington,  3  Id.  88,  89 ;  Roscoe  on  Ev.  103  ;  Dalgleish  v.  Hodgson,  7  Bing. 
Rep.  495,  S.  P. 

And  the  court  miist  look  to  the  judicative  part  of  it ;  for  it  will  not  be<evidence  of  what 
is  merely  stated  in  the  consideration  part.  Christie  v.  Secretan,  8  T.  R.  192  ;  3  Ev.  Poth. 
355.  See  Maryland  and  Phcenix  Ins.  Co.  v.  Bathurst,  5  Gill  &  J.  159  ;  Robinson  et  al.  v. 
Jones,  8  Mass.  Rep.  536. 

Like  the  judgment  of  a  court  of  common  law,  it  is,. in  general,  conclusive  as  to  its  own 
correctness  and  tlie  facts  necessary  to  uphold  it  (see  ante,  notes  361,  263) ;  but  not  as  to 
facts  vrithout  which  it  may  have  been  rightly  pronounced.  Maley  v.  Shattuck,  3  Cranch, 
458, 488. 

(3)  Kindersley  v.  Chase,  2  Park  Ins.  (8th  ed.)  743.  All  the  cases  on  this  subject  are  col- 
lected in  chap.  18  of  that  work.  See  also  Graham  v.  Maxwell,  3  Dow.  314 ;  Hamilton  v. 
Dutch  B.  I.  Co.,  3  Bro.  P.  C.  264;  BernandLv.  Motteux,  2  Doug.  575.  As  to  the  effect  of 
an  admiralty  sentence  of  acquittal,  see  Lee  Caulx  v.  Eden,  Doug.  605,  commented  on  in 
Obichini  v.  Bli^h,  8  Bing.  847.  Wbeu  an  admiralty  court  has  jurisdiction  of  the  original 
matter,  it  has  jurisdiction  of  everything  necessarily  incidental,  as  the  amount  of  damage 
or  the  like.    Id. ;  Faith  v.  Pearson,  2  March,  133 ;  Smart  v,  Wolff,  8  T.  R.  328. 

(4)  Bolton  V.  Gladstone,  SJEast,  155;  Baring  v.  Royal  Bxch.  Ass.  Co.,  Id.  99. 
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The  sentence  is  conclusive  evidence  of  the  points  upon  which  it  professes 
to  decide.  (1)  Thus,  for  example,  if  it  proceeded  upon  the  ground  of  the 
property  not  being  neutral,  it  is  conclusive  against  the  insured,  that  he  has 
not  complied  with  his,  warranty.  (2)  If  no  special  ground  is  stated,  and  the 
ship  is  condemned*  geneiraJly  as  lawful  prize,  it  is  to  be  presumed -from 
the  condemnation,  as  no  other  cause  appears,  that  the  sentence  proceeded 

on  the  ground  of  the  property  belonging  to  an  enemy  ;(3)  and  the 
*175     sentence  *in  such  a  case,  has  been  held  to  be  conclusive  evidence  that 

the  property  was  not  neutral.  (4) 

'  (1)  Cairistie  V.  Secretan,  8  T.  K.  196  ;  Fisher  v.  Ogle,  1  Camp.  418 ;  Everth  v.  Hannam, 
2  Marsh.  72  ;  Marshall  v.  Parker,  2  Camp.  70.   ' 

(2)  Bazillai  v.  Lewis,  3  Dong.  126 ;  S.  C,  Park  Ins.  (8th  ed.),  725 ;  Baring  v.  Qagett,  3 
B.  &  B.  201. 

(3)  Note  298.— See  Dalgleish  v.  Hodson,  7  Bftig.  Rep.  495. 

In  Pennsylvania,  where  the  question  was  whether  certain  property  was  American  con- 
formably to  a  warranty  in  a  policy  of  insurance,  held,  that  inasmuch  as  the  libel  stated 
contradictory  causes  of  condemnation,  and  the  decree  was  general,  so  that  the  precise 
grounds  of  it  could  not  be  ascertained,  evidence  was  admissible  on  the  part  of  the  plain- 
tiff, to  show  that  the  property  was  American  :  and  it  distinctly  appeasing  from  the  proof 
that  such  was  the  character  of  the  property,  Shippen,  J.,  said :  "  We  carmot  presume  that 
the  judge  of  a  foreign  court  has  perjured  himself,  by  declar^eg  that  property  to  be  Preneh, 
which  we  know  to  be  American;  and  of  course  we  "must  assume  the  position,  that  his 
decree  proceeded  upon  the  other  allegations  in  the  libel,"  viz :  those  which  conceded  the 
property  to  be  American.  Vassee  v.  Ball,  2  Dall.  Rep.  270,  275  ;  S.  C,  2  Yeates'  Rep.  178. 
See  Croussilat  v.  Ball,  3  Id.  875. 

And  in  South  Carolina,  where  the  libel  alleged  one  ground  of  condemnation,  and  the 
sentence  another,  held,  that  it  was  such  a  case  of  ambiguity,  as  to  afford  ground  for 
opening  the  decree  and  suffering  the  parties  to  go  into  evidence  on  both  sides.  Blacklock 
V.  Stewart,  2  Bay's  Rep.  363.     See  S.  P.,  Williamson  v.  Tunno,  Id.  388. 

The  same  doctrine  was  held  in  Maryland,  where  the  decree  was  ambiguous,  so  that  the 
precise  grounds  of  it  could  not  be  gathered  from  it.    Gray  v.  Swan,  1  Har.  &  Johns.  142. 

In  Massachusetts,  where  the  sentence,  after  alleging  a  rescue  from  the  possession  of  a 
belligerent  captor,  proceeded  to  declare,  that  for  that  cause,  or  otliei-wise,  the  vessel  was 
condemned,  held  that  the  assured  might  disprove  the  alleged  rescue,  and  that  the  sentence 
was  no  more  than  mere  prima  facie  evidence.  Robinson  v.  Jones,  8  Mass.  Rep.  536.  Not 
so,  however,  where  the  sentence,  after  stating  one  sufficient  cause  of  condemnation,  pro- 
ceeded to  condemn  the  vessel  for  that  cause,  adding,  and  for  other  sufficient  caitses.  In 
this  case,  the  sentence  was  held  conclusive  against  the  insured  as  to  the  ground  specially 
set  forth.  Baxter  v.  The  New  England  Mar.  Ins.  Co.,  6  Mass.  Rep.  377  See  S  C 
7  Id.  275.  ■     ■' 

In  New  York,  we  have  already  seen  that  the  sentence  of  a  foreign  admiralty  court,  is 
conclusive  to  change  the  property,  but  is  only  prima  facie  to  affect  a  warranty  or  repre- 
sentation in  a  policy  of  insurance.  See  ante,  note  296.  And  where  the  libel  alleged 
various  and  inconsistent  causes  of  condemnation,  and  the  sentence  pronounced  the  vessel 
as  forfeited  "  for  a  breach  of  some  or  one  of  the  laws  relating  to  trade  or  navigation  ;" 
Spencer,  Senator,  regarded  it  as  equivalent  to  saying  that  the  condemnation  was  for  some 
cause  or  other,  and  consequently  proved  nothing  as  between  the  insured  and  underwriter. 
The  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  Rep.  64,  74.    And  see  per  Walworth,  Ch.,  Id.  69,  70. 

If  the  court  acted,  as  in  this  last  case,  under  a  municipal  law,  and  the  condemnation 
was  for  a  breach  of  such  law,  the  sentence  would  be  no  evidence  as  to  a  warranty  against 
illicit  trade,  unless  the  law  alleged  to  have  been  broken  be  proved.  The  sentence  itself 
furnishes  no  evidence  of  the  existence  of  such  law.  Id.  And  see  S.  C,  under  title  Fran- 
cis V.  Ocean  Ins.  Co.,  6  Cowen's  Rep.  404,  in  Supreme  Court. 

(4)  Saloucci  v.  Woodmas,  3  Doug.  345  ;  S.  C,  Park  Ins.  (8th  ed.),  727.  See  8  T.  R.  444, 
and  Baring  v.  Clagett,  ut  supra.  See  also  the  judgment  of  Tindal,  C.  J.  in  Dalirleish  v' 
Hodgson,  7  Bing,  504.  ** 

Note  299.  — S.  C,  3  Doug.  Rep.  345. 

The  contrary  has  been  expressly  held  in  South  Carolina  (see  Bailey  v.  South  Car.  Ins. 
Co.,  1  Nott  &  M'Cord,  544,  note  b,  cited  in  the  next  note);  and  Nott,  J.,  after  reviewing 
tlie  English  cases,  came  to  the  conclusion  that  the  weight  of  authority  in  England  was 
t^galnst  the  doctrins  contained  in  Saloucci  v.  Woodmas,  cited  in  the  text.  Id,  546.  In 
New  York,  also,  the  Court  df  Errors  have  held  that  a  condemnation  as  "  lawful  prize," 
afforded  no  judicial  inference  of  the  vessel  being  enemy's  property,  as  there  may  be  other 
just  causes  of  condemnation.  Qoix  v.  Low,  2  Johns.  Cas.  480.  And  the'  reporter,  in  a 
note  to  this  case,  says  —  "  From  the  eases  of  Pollard  v.  Bell  (8  Term  Rep.  444),  Bird  v. 
Appleton  (Id.  562),  and  Fisher  v.^Ogle  (1  Camp.  418),  it  seems  now  to  be  the  opinion  of  the 
English  courts  that  where  the  sentence  of  the  foreign  court  of  admiralty  condemns  merely 


SBC.  vi.J  Of  Proceedings  in  Foreign  Courts.  151 

When  not  conclusive.  The  sentence  of  condemnation  by  a  foreign  court 
•will  not  be  conclusive,  however,  under  the  follovring  circumstances : 

Where  the  sentence  professes  to  be  made  on  particular  grounds,  -which 
are  set  forth  in  the  sentence,  but  which  appear  not  to  warrant  the  condem- 
nation, the  sentence  will  not  be  conclusive  as  to  such  facts.(l)  Or  if  the 
sentence  has  not  decided  the  question  of  pK)perty,  nor  declared  whether  it 
be  neutral,  but  condemned  the  property  as  prize,  solely  on  the  ground  that 
the  ship  had  violated  an  ex  parte  ordinance,  to  which  the  neutral  country 
had  not  assented,  or  on  the  ground  of  a  foreign  ordinance  against  the  law 
of  nations ;  such  a  sentence,  though  conclusive  of  the  question  of  prize  or 
no  prize,  would  not  be  conclusive  of  the  fact,  whether  or  not  the  ship  were 

neutral.  (2) 
*176     The   ground  alleged  in  the  sentence  is  presumed  to   be  that   on 

which  the  confiscation  proceeded; (3)  but  the  sentence  of  a  foreign 
court  of  admiralty  is  not  conclusive  as  to  the  ground  of  condemnation,  if 
there  be  any  ambiguity  as  to  what  the  ground  is.  It  must  not  be  collected 
by  inference  only,  or  left  in  uncertainty,  whether  the  ship  was  condemned 
on  one  ground  which  would  be  a  just  ground  of  condemnation  by  the  law 
of  nations,  or  on  another  ground  which  would  amount  only  to  a  breach  of 
the  municipal  regulations  of  the  condemning  country.  (4) 

Where  court  not  duly  constituted.  Sentences  of  condemnation  in  foreign 
courts  of  prize  are  admissible  only  where  such  courts  are  constituted  accord- 
as  "  good  and  lawful  prize,"  without  adverting  to  the  question  whether  it  is  neutral  or 
enemy's  property,  such  sentence  is  not  conclusive."    Id.  480,  note  a. 

(1)  Calvert  v.  Bovil,  7  T.  R.  523. 

Note  300.  —  S.  P.,  1  Starkie's  Ev.  347,  248,  (5th  Amer.  ed). 

Whtn  a  policy  of  insurance  of  a  vessel  contained  a  warranty  of  American  property, 
held,  that  a  condemnation  by  a  British  court,  proceeding  upon  the  ground  that  such  ves- 
sel persisted  in  an  intention  to  enter  a  blockaded  port,  did  not  falsify  the  warranty ;  merely 
persisting  in  an  intention  to  enter,  unaccompanied  by  any  other  fact,  not  being  suflScient 
to  forfeit  the  strictly  neutral  character  of  the  vessel,  or  authorize  her  condemnation. 
Otherwise,  however,  it  seems,  if  the  condemnation  had  proceeded  upon  the  ground  of  an 
attempt  to  enter,  after  knowledge  of  the  blockade.  Fitzsimmons  v.  Newport  Ins.  Co.,  4 
Cranch,  185 ;  Williamson  v.  Tunno,  2  Bay's  B.  388. 

(2)  Pollard  v.  Bell,  8  T.  R.  444 ;  Bird  v.  Appleton  Id.  573 ;  Baring  v.  Clagett,  ut  supra  ; 
Bolton  V.  Gladstone,  2  Taunt.  85,  95;  Dalgleish  v.  Hodgson,  ut  itipra;  Salucci  v.  John- 
son, 4  Doug.  334. 

Note  301.  — Rosooe  on  Ev.  104  ;  3  Ev.  Poth.  355. 

If  the  ground  of  the  sentence  is  set  forth,  and  it  appear  that  the  condemnation  was  not 
for  a  breach  of  the  law  of  nations,  it  will  not  be  considered  as  conclusive  or  binding  as  to 
the  question  of  neutrality,  upon  the  courts  of  other  countries.  Ocean  In.  Co.  v.  Francis, 
3  Wend.  Rep.  64,  69,  per  the  chancellor.  See  S.  P.,  Campbell  v.  Williamson,  2  Bay's 
Eep.  239. 

Where  a  vessel  was  condemned  for  resisting  by  force  an  attempt  to  search  her  contrary 
to  an  ordinance  of  the  country  of  the  captors,  held,  that  as  such  resistance  was  no  violation 
of  the  law  of  nations,  the  condemnation  was  not  conclusive  evidence  on  the  question  of 
neutrality.    Salucci  v.  Johnson,  4  Doug.  Rep.  224.    And  see  Id.  p.  233,  233,  note  k. 

Other  exceptions  as  to  the  conclusiveness  of  foreign  admiralty  sentences  depend  upon  some 
peculiar  situation  between  the  assured  and  underwriter.  Thus,,  where  the  foreign  senten- 
ces relate  to  property  warranted  American,  and  the  policy  contains  a  proviso  that  if  the 
fact  be  called  in  question,  it  shall  be  sufficient  for  the  assured  to  prove  it  in  any  court  of 
the  United  States,  the  sentence  is  only  prima  facie  evidence  to  falsify  the  warranty  in 
such  cases.  The  Maryland  Ins.  Co.  v.  Wood,  6  Cranch,  29  ;  Culbreath  v.  Gracy.  1  Wash. 
C.  C.  Eep.  319  ;  S.  C,  1  Binn.  Rep.  296,  note ;  Calhoun  v.  The  Insurance  Co.  of  Pennsyl- 
vania, 1  Binn.  Rep.  393. 

A  foreign  admiralty  sentence  has  been  holden  inconclusive,  where  it  did  not  appear 
that  any  libel  had  been  filed,  any  monition,  issued,  or  any  hearing  had  ;  and  the  court 
strongly  intimated  that,  it  was  not  even  admissible.  Sawyer  v.  The  Maine  Fire  Ins.  Co., 
12  Mass.  Rep.  391.     See  also,  Obichini  v.  Bligh.  8  Bing.  Kep.  331. 

(3)  Homeyer  v.  Lushington,  3  Camp.  89  ;  Bemardi  v.  Motteux,  Doug.  581. 

(4)  By  Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson,  7  Bing.  504 ;  Bernardi  v.  Motteux,  Doug. 
581 ;  Calvert  v.  Bovill,  7  T.  R;  533.  The  sentence  is  not  evidence  of  what  may  be  gathered 
by  inference.    Fisher  v.  Ogle^  1  Camp.  418. 
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ing  to  the  law  of  nations,  and  exercise  their  functions  either  in  the  belliger- 
ent country,  or  in  the  country  of  a  co-belligerent  or  ally  in  the  war.(l)  It 
has,  therefore,  been  determined,  that  a  sentence,  pronounced  by  the  autho- 
rity of  the  capturing  power  within  the  dominions  of  a  neutral  country,  to 
which  the  prize  may  have  been  taken,  is  illegal,  (2)  and,  consequently, 
would  not  be  admissible  evidence  to  falsify  the  warrant  of  the  neutrality.  (3) 

(1)  Oddy  V.  Bovill,  2  East,  473. 

(2)  Havelock  v.  Rockwoods,  8  T.  B.  268.  Case  of  Glad  Owen,  Id.  370,  n. ;  1  Eob.  Adm. 
Eep.  135  ;  Donaldson  v.  Thompson,  1  Camp.  439.  The  practice  of  different  States  varies 
on  the  question,  whether  sentences  in  rem  are  conclusive  upon  all  the  points  which  are 
incidentally  disposed  of  by  the  sentence,  and  of  the  facts  and  allegations  on  which  they 
profess  to  be  founded.    See  Story  on  the  Conflict  of  Laws.  p.  496. 

(3)  Note  303.  —  Every  foreign  admiralty  sentence  must  depend  for  its  operation  upon 

the  jurisdiction  of  the  court  pronouncing  it.  And  all  the  cases  agree,  that  where  the 
*177  doctrine  as  to  *the  conclusiveness  of  these  sentences  prevails,  it  must  be  understood 
with  the  above  qualification.  If  jurisdiction  be  wanting,  all  is  wanting,  and  the 
whole  proceeding  will  be  regarded  as  utterly  null  and  void.  Nor  is  there  any  question, 
that  upon  both  principle  and  authority,  the  court  before  whom  such  sentence  is  sought  to 
be  used,  has  the  right  of  examining  freely  into  the  matter,  and  deciding  whether  the 
foreign  tribunal  which  pronounced  the  sentence  had  jurisdiction  or  not.  See  Hose  v. 
Himely,  4  Cranch,  241, 268,  et  seq. ;  Story's  Confl.  of  Laws,  492,  et  seq. ;  Cherriot  v.  Faussat, 
3  Binn.  Rep.  330 ;  The  Ocean  Ins.  Co.  v.  Francis,  3  Wend.  Rep.  64  ;  S.  C,  6  Cowen's  Rep. 
404  ;  Hudson  v.  Questier,  4  Cranch,  293  ;  4  Cowen's  Rep.  528,  524,  note ;  2  Ev.  Poth.  355  ; 
La  Nereyda,  8  Wheat.  Rep.  108,  168 ;  Thomas  v.  Southard.  3  Dana's  Rep.  475,  482,  483. 

1st.  Jurisdiction  may  depend  upon  the  state. of  the  r«s,  on  which  the  sentence  was 
designed  to  operate.  Thus,  if  by  any  means  whatever,  a  prize  court  should  be  induced 
to  condemn,  as  prize  of  war,  a  vessel  which  was  never  captured,  it  could  not  be  contended 
that  such  condemnation  would  change  the  property.  Rose  v.  Himely,  awpra,  per  Mar- 
shall, C.  J. ;  Story's  Confl.  of  Laws,  494.  So,  if  the  possession  of  the  res,  should  be 
actually  lost  by  the  captor,  as  by  recapture,  escape  or  voluntary  discharge,  the  prize  courts 
of  the  captor  would  thereby  lose  jurisdiction.  1  Kent's  Comm.  359  (2d  ed.) ;  Hudson  v. 
Guestier,  4  Cranch,  293 ;  Jenkins  v.  Putnam,  1  Bay's  Rep.  8,  10.  But  the  possession  of 
the  captor  in  a  neutral  port,  the  port  of  an  ally,  or  of  a  nation  under  the  control  of  the 
sovereign  of  the  captor,  is  the  possession  of  such  sovereign,  and  the  res,  though  remaining 
there,  are  within  the  jurisdiction  of  the  courts  of  the  captor.  1  Kent's  Comm.  358,  359, 
Id.  104  ;  Hudson  v.  Guestier,  swpra  ;  Williams  v.  Armoyd,  7  Cranch,  432 ;  The  Henrick 
&  Maria,  4  Rob.  Adm.  Rep.  43 ;  6  Id.  138,  note  ;  Cherriot  v.  Foussat,  3  Binn.  Rep.  330  ; 
Page  V.  Lennox,  15  John.  Rep.  172 ;  Sheaff  v.  Seventy  Hogsheads,  Bee's  Adm.  Rep.  163. 
But  see  Wheelwright  v.  Depeyster,  1  John.  Rep.  471. 

2.  The  jurisdiction  of  a  foreign  admiralty  court,  may  depend  upon  its  national  charac- 
ter. Thus,  the  prize  court  of  an  ally  of  the  captor  has  no  right  to  condemn  (1  .Kent's 
Comm.  103  (3d  ed.) ;  and  a  fortiori,  the  court  of  a  neutral  cannot. 

3d.  The  jurisdiction  may,  also,  depend  upon  the  place  where  the  court  sits.  Thus, 
the  prize  court  of  the  captor  cannot  act  in  a  neutral  territory,  and  if  it  do  so,  its  proceed- 
ings will  be  deemed  unauthorized  and  void.  Glass  v.  The  Sloop  Betsey,  3  Dall.  Rep.  6  ; 
1  Kent's  Comm.  103  (3d  ed.)  and  the  cases  there  cited.  See  also,  the  cases  cited  in  the 
text.  But  the  prize  court  of  the  captor  may  sit  in  the  territory  of  an  ally.  I  Kent's 
Comm.  103  (3d  ed.). 

4th.  Jurisdiction  may  also  depend  upon  the  manner  in  which  the  court  is  constituted. 
Thus,  where  a  condemnation  was  pronounced  by  a  pretended  court  of  admiralty  at  Gal- 
veztown,  constituted  by  Commodore  Aury,  under  the  alleged  authority  of  the  Mexican 
republic,  the  Supreme  Court  of  the  United  States  said,  that  "  it  did  not  recognize  the 
existence  of  any  court  of  admiralty  slttins:  at  Galveztown,  with  authority  to  adjudicate 
on  captures ;  nor  had  the  government  of  the  United  States  hitherto  acknowledged  the 
existence  of  any  Mexican  republic  or  state,  at  war  with  Spain ;  so  that  the  court  could 
not  consider  as  legal,  any  acts  done  under  the  flag  and  commission  of  such  republic  or 
state.  The  Nueva  Anna  and  Liebre,  6  Wheat.  Rep.  198.  "  I  admit,"  says  Washington, 
J.,  in  Snell  v.  Faussatt  (1  Wash.  C.  C.  Rep.  371,  374),  "  that,  where  we  find  a  condemna- 
tion by  a  foreign  court,  of  the  origin  of  which  we  are  not  informed,  we  ought  to  presume 
it  a  legitimate  tribunal.  But,  when  the  source  of  its  authority  and  constitution  is  stated, 
we  ought  to  examine  it,  and  if  it  be  contrary  to  the  usual  mode  of  constituting  courts,  it 
shifts  the  burden  of  proof  upon  the  party  who  would  support  the  condemnation  ;  particu- 
larly, as  it  is  more  easy  to  prove  the  legitimacy  of  the  court  than  to  disprove  it.  We 
know  that  the  appointment  of  courts  is,  in  all  civilized  countries,  by  the  sovereign  power. 
This,  however,  may  be  lodged  by  the  sovereign,  in  a  subordinate  civil  officer ;  nay,  in  a 
military  commander,  if  the  sovereign  so  chooses.  But  this  latter  mode  is  so  unusual 
that  when  we  hear  of  a  court  being  constituted  by  a  military  commander,  and  particu! 
larly  where  it  is  not  clear  that  he  was,  at  the  time,  commander  in  chief,  it  destroys  the 


SKC.  VI.]  Of  Proceedings  in  Foreign  Courts.  153 

*178  Foreign  sentences  concerning  marriage,  <S:c.  Much  controversy  has 
existed  among  writers  on  general  law,  as  to  the  point  whether  foreign 
sentences  affecting  the  general  capacity  of  persons,  or  sentences  concerning 
marriage  or  divorce,  ought  to  be  conclusive.  The  sentence  of  a  foreign 
court  of  competent  jurisdiction,  directly  establishing  a  marriage  in  that 
country,  would  be  conclusive  in  any  of  our  courts  on  the  validity  of  the 
marriage.  (1)  And  it  seems  that  a  sentence  of  nullity  of  marriage,  pro- 
presumption  of  its  legality,  so  as  to  require  the  party  who  would  support  the  condemna- 
tion, to  show  that  the  court  was  instituted  bj^^lawful  authority.  S.  C.,  3  Binn.  Rep.  339, 
note. 

"  But  even  where  the  authority  of  the  court  has  clearly  emanated  from  the  sovereign 
power  of  the  nation,  it  is  going  too  far  to  say,  that  its  jurisdiction  cannot  be  questioned. 
All  nations  are  on  an  equality.  If  any  one,  then,  should  undertake  to  erect  a  jurisdiction 
in  manifest  violation  of  justice,  general  convenience  and  long  established  principles,  is 
this  to  be  submitted  to  ?  Suppose  a  belligerent  should  direct  its  officers  to  hold  a  prize 
court  within  the  dominion  of  a  neutral,  without  that  neutral's  consent ;  can  it  be  doubted, 
whether  the  jurisdiction  of  such  a  court  may  be  called  in  question  ?  But,  it  is  answered, 
that  it  is  the  business  of  the  government,  and  not  of  courts  of  justice,  to  seek  redress  in 
case  of  these  irregular  acts  of  sovereigns.  Thi§  answer  does  not  appear  satisfactory. 
Governments  may  certainly  interfere  with  great  propriety.  But  what  are  the  courts  to 
do,  when  the  subject  is  brought  before  them  in  the  course  of  the  administration  of  jus- 
tice 1  They  cannot  refuse  to  decide,  and  have  no  rule  to^govern  their  decisions,  but  the 
law  of  nations."    Cherriot  v.  Foussat,  3  Binn.  Rep.  230,  251. 

It  may  be  well  to  add,  before  concluding  our  notes  upon  foreign  admiralty  sentences, 
that  an  appeal  from  a  sentence  prevents  it  from  having  the  force  of  res  judicata,  and  con- 
sequently, whUe  such  appeal  remains  undetermined,,  the  sentence  will  prove  nothing. 
Zino  V.  The  Louisiana  Ins.  Co.,  6  Martin's  Lou.  Rep.  (N.  S.)  63.  So,  if  the  sentence  or 
decree  shall  have  been  reversed,  it  is  no  evidence  of  the  cause  of  condemnation.  Dorr  v. 
The  Union  Ins.  Co.,  8  Mass.  Rep.  494 ;  Cleveland  v.  The  Union  Ins.  Co.,  Id.  308,  320. 

There  is  no  distinction  between  a  sentence  of  condemnation  and  a  sentence  of  acquit- 
tal, as  it  respects  the  principle  of  res  adjudioata.  The  latter  is  just  as  conclusive  that  the 
alleged  cause  of  condemnation  did  not  exist,  as  the  former  is  that  it  did.  Gelston  v.  Hoyt, 
13  John  Rep.  561.  See  S.  C,  3  Wheat.  346 ;  The  Bennett,  1  Dodson's  Rep.  175,  180 ; 
Story's  Confl.  of  Laws,  503. 

(1)  By  Lord  Hardwicke,  C,  in  Roach  v.  Garvan,  1  Ves.  sen.  159. 

Note  303. — As  to  foreign  sentences,  confirming  marriages  or  granting  divorces,  if  fairly 
obtained,  and  pronounced  by  competent  tribunals  in  regard  to  persons  within  the  juris- 
diction, there  is  great  reason  to  hold,  says  Mr.  Justice  Story,  that  they  ought  to  have 
universal  conclusiveness.  Story's  Confl.  of  Laws,  497.  The'  case  cited  in  the  text,  was 
where  the  validity  of  a  marriage  in  Prance  was  asserted  to  have  been  established  by  the 
sentence  of  a  court  in  France,  having  proper  jurisdiction ;  and  Lord  Hardwicke  is  reported 
to  have  said :  "  It  is  conclusive,  whether  in  a  foreign  court  or  not,  from  the  law  of  nations 
in  such  cases ;  otherwise,  the  rights  of  mankind  would  be  very  precarious."  As  early  as 
the  reign  of  Charles  II,  Lord  Chancellor  Nottingham  maintained,  in  the  House  of  Lords, 
that  a  foreign  decree  of  divorce,  in  the  case  of  a  foreign  marriage,  was  conclusive,  and 
could  not  be  opened,  or  the  merits  re-examined.  For,  "  it  is  against  the  law  of  nations 
not  t()  give  credit  to  the  judgment  and  sentences  of  foreign  countries,  till  they  be  reversed 
by  the  law,  and  according  to  the  form  of  those  countries  wherein  they  were  given.  For, 
what  right  hath  one  kingdom  to  reverse  the  judgment  of  another?  And  what  confusion 
would  follow  in  Christendom,  if  they  should  serve  us  so  abroad,  and  give  no  credit  to  our 
sentences."  He  referred  to  Wier's  Case  (5  Jac),  wherein  a  jugment  in  debt  having  been 
rendered  in  Holland,  against  an  Englishman,  he  fled  from  execution  to  England,  and  the 
judgment  being  certified,  the  defendant  was  imprisoned  in  the  admiralty  for  the  debt, 
and  the  Bang's  Bench  upon  habeas  corpus  held  tl\e  imprisonment  lawful,  and  that  "  it  was 
by  the  law  of  nations,  that  the  justice  of  one  na^tion  should  be  aiding  to  the  justice  of 
another  nation,  and  the  one  to  execute  the  judgments  of  the  other."  Note  to  Kennedy  v. 
Cassilis,  2  Swanst.  Rep.  342,  344,  et  seq. ;  1  Rol.  Abr.  530,  pi.  13 ;  3  Kent's  Comm.  119 ; 
Story's  Confl.  of  Laws,  497,  ^S8. 

On  the  other  hand.  Lord  Stowell,  in  a  case  before  him,  in  which  the  validity  of  a  for- 
eign sentence  of  divorce  was  set  up,  by  way  of  bar .  to  proceedings  in  the  English 
ecclesiastical  courts,  between  the  same  parties,  observed :  "  Something  has  been  said  on  the 
doctrine  of  law  regarding  the  respect  due  to  foreign  judgments ;  and,  undoubtedly, 
*179  a  sentence  of  separation,  in  a  proper  *court  for  adultery,  would  be  entitled  to  credit 
and  attention  in  l^s  court ;  but  I  think  the  conclusion  is  carried  too  far,  when  it  is 
said,  that  a  sentence  of  nullity  of  marriage  is  necessarily  and  universally  binding  in  other 
countries.  Adultery  and  its  proofs  are  nearly  the  same  in  all  countries.  The  validity  of 
marriage,  however,  must  depend,  ia  a  great  degree,  on  the  loca,l  regulations  of  the  coun- 
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try  where  it  is  celebrated.  A  sentence  of  nullity  of  marriage,  therefore,  in  the  country 
where  it  was  solemnized,  would  carry  with  it  great  authority  in  this  country ;  but  I  am 
not  prepared  to  say,  that  a  judgment  of  a  third  country  on  the  validity  of  a  marriage,  not 
within  its  territories,  nor  had  between  subjects  of  that  country,  would  be  universally 
binding.  For  instance,  the  marriage  alleged  by  the  husband,  is  a  French  marriage ;  a 
French  judgment  on  that  marriage  would  have  been  of  considerable  weight ;  but  it  does 
not  follow  that  the  judgment  of  a  court  at  Brussels,  on  a  marriage  in  France,  would 
have  the  same  authority,  much  less  on  a  marriage  celebrated  here  in  England.  Had  there 
been  a  sentence  against  the  wife  for  adultery  in  Brabant,  it  might  have  prevented  her 
from  proceeding  with  any  effect  here ;  but  no  such  sentence  anywhere  appears.  Sinclair 
V.  Sinclair,  1  Sagg.  Cdnsist.  Rep.  297.  See,  also,  Scrimshire  v.  Scrimshire,  3  Id.  397,  410 ; 
Story's  Confl.  of  Laws,  498,  499.  (Contra,  19  Ala.  499 ;  14  N.  Hamp.  380 ;  Connelly  v. 
Connelly,  2  Eng.  Law  &  Eq.  570 ;  12  Barb.'  640.) 

Indeed  it  may  be  stated  as  the  general  result  of  the  English  cases,  that  the  courts  there 
are  not  disposed  to  regard  any  foreign  sentence,  dissolving  an  English  marriage,  as  valid. 
For  the  authorities  in  support  of  this  position,  and  the  reasoning  by  which  it  is  sustained, 
the  reader  is  referred  to  Story's  Conflict  of  Laws,  186,  et  seq. ;  Id.  499  ;  Lolly's  Case,  1  Buss. 
&  Ryan's  Cas.  336 ;  Tovey  v.  Lindsay,  1  Dow's  Rep.  117 ;  McCarty  v.  De  Caix,  3  Hagg. 
Eccles.  Rep.  642,  note ;  3  Kent's  Comm.  116,  117  (2d  ed.) 

It  is  otherVise,  however,  in  Scotland.  Story's  Conflict  of  Laws,  178,  et  seq. ;  Id.  499  ; 
Qril  V.  Dickenson,  30  Eng.  Law.  &  Eq.  1. 

In  this  country,  we  find  but  few  decisions  directly  pertinent  to  the  subject  under  con- 
sideration. The  Massachusetts  and  New  York  courts  furnish  us  with  some  cases,  from 
which  it  appears,  that  so  far  as  our  law  has  been  declared,  it  does  not  difler  much  from 
that  of  Scotland.  In  the  former  state,  where  a  marriage  celebrated  in  Massachusetts  had 
been  dissolved  in  Vermont,  upon  a  suit  by  the  husband  for  a  divorce,  for  the  cause  of 
extreme  cruelty  of  his  wife  (a  cause  inadmissible  by  the  laws  of  Massachusetts  to  dissolve 
a  marriage),  it  appearmg  that  the  parties  had  not,  at  the  time,  any  permanent  domicU  inVer- 
mdnt,  but  that  the  husband  had  gone  there  for  the  purpose  of  obtaining  a  divorce,  the 
divorce  was  held  a  mere  nullity,  on  the  ground  that  there  was  no  real  change  of  domicil. 
"  If,"  said  the  court.,  "  we  were  to  give  effect  to  this  decree,  we  should  permit  another 
state  to  govern  our  citizens  in  direct  contravention  of  our  own.  statutes  ;  and  this  can  be 
required  by  no  rule  of  comity."  Inhabitants  of  Hanover  v.  Turner,  14  Mass.  Rep.  337,  231. 
See  also.  Barber  v.  Root,  10  Id.  265,  266.  In  another  case,  the  question  was  brought 
before  the  court  whether  a  Massachusetts  marriage  could  be  dissolved  by  a  decree  of 
divorce  made  in  Vermont,  both  parties  being  at  the  time  bona  fide  domiciled  in  the  latter 
state,  and  the  cause  of  divorce  being  such  as  would  authorize  a  divorce  a  mnculo  in  Mas- 
sachusetts. The  court  decided  in  the  atfirmative,  holding  that  the  law  of  the  actual  dom- 
icil must  regulate  the  right.  The  reasoning  of  the  court  was  substantially  this;  regula- 
tions on  the  subject  of  marriage  and  divorce  are  rather  parts  of  the  criminal  than  the  civil 
code ;  and  apply  not  so  much  to  the  contract  between  the  individuals  as  to  the  personal 
relations  resulting  from  it,  and  the  relative  duties  of  the  parties,  their  conduct  and  stand- 
ing in  the  society  of  which  they  are  members ;  and  these  are  regulated  with  a  view  prin- 
cipally to  the  public  order  and  economy,  the  promotion  of  good  morals,  and  the  happiness 
of  community.  The  lex  loci,  therefore,  by  which  the  conduct  of  married  persons  is  to  be 
regulated,  and  their  relative  duties  are  to  \)e  determined,  and  by  which  the  relation  itself 
is  to  be,  in  certain  cases,  annulled,  must  always  be  referred  to  the  place  where  it  subsists 
for  the  time,  and  not  to  the  one  where  it  was  entered  into.  Barber  v.  Root,  supra.  For 
other  cases,  remotely  bearing  on  this  subjeC  in  Massachusetts,  see  Hopkins  v.  Hopkins,  3 
Mass  Rep.  158  ;  Carter  v.  Carter,  Id.  268  ;  Richardson  v.  "Richardson,  2  Id.  158  ;  Harteau 
V.  Harteau,  14  Pick.  Rep.  181. 

The  New  York  doctrine  coincides  in  effect  with  that  of  Massachusetts.  Accordingly, 
where  a  marriage  celebrated  in  tlie  former  state,  was  dissolved  by  a  Vermont  decree,  made 
on  the  application  of  the  wife,  for  a  cause  not  recognized  by  the  laws  of  New  York,  the 
husband  still  remaining  domiciled  in  New  York,  the  Supreme  Court  refused  to  carry 
the  decree  into  effect  asitregarded  alimony,  notwithstanding  the  husband  appeared  [in  the 
cause,  upon  the  ground  that  there  being  no  bona  fide  change  of  domicil  of  the  parties,  that 
it  was  an  attempt  fravidulently  to  evade  the  operation  of  the  laws  of  New  York.  Jackson 
V.  Jackson,  1  Johns.  Rep.  424.  The  court,  however,  abstained  from  any  opinion  as  to  the 
effect  of  the  divorce  so  obtained.  In  a  sulDsequent  case,  where  the  marriage  took  place  in 
Connecticut,  and  the  husband  afterwards  went  to  Vermont  and  obtained  a  divorce  against 
his  wife,  who  never  resided  there,  and  never  appeared  in  the  suit ;  held,  that  the  decree 
of  divorce  was  invalid,  being  infraudem  legis  of  the  state  where  the  parties  were  married 
and  had  their  domicil.  It  was  farther  held,  that  the  courts  of  Vermont  could  not  possess 
a  proper  jurisdiction  of  the  case,  both  parties  not  being  within  the  state,  and  the  wife  not 
having  had  personal  notice  of  the  suit.  Borden  v.  Fitch,  15  Johns.  Rep.  131,  13  Barb. 
640.  What  would  be  the  effect  of  a  marriage  in  Connecticut,  a  subsequent  bona  fide  change 
of  dornicil  to  New  York,  and  then  a  divorce  in  the  former  state.  Both  parties  appearing  in 
the  suit,  remains  undecided.  Pawling  v.  Bird's  Ex'rs,  13  Johns.  Rep.  193.  SeeBradshaw 
V.  Heath,  13  Wend.  407.  This  subject  in  respect  to  divorces,  as  among  the  neighboring 
states,  is  more  fully  considered,  areie,  note  391,  pp.  91,  96. 
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nounced  in  the  country  where  the  marriage  was  solemnized,  would,  at  least, 
carry  with  it  great  authority  in  this  country,  fl)  But  a  judgment  of  a  third 
country,  upon  the  validity  of  a  marriage  which  had  not  taken  place  within 
its  territory,  nor  between  the  subjects  of  that  country,  though  admissible, 
would  not  have  the  like  authority.  (2) 

The  weight  of  authority  in  our  courts  is  against  the  doctrine  which  gives 
validity  to  a  foreign  sentence  of  divorce,  in  the  case  of  an  English  marriage 
between  English  subjects.  (3)  A  foreign  sentence  of  divorce,  in  such  cdses, 
is  not  allowed  by  our  courts  to  be  valid  on  the  ground  that  it  is  not  just  that 
one  party  should  be  able  to  dissolve  a  contract  by  means  of  a  law  different 
from  that  under  which  it  was  formed,  and  by  which  the  other  party  under- 
stood it  to  be  governed. 

Sentences  in  criminal  cases.  On  a  criminal  charge  (as,  for  a  murder  com- 
mitted in  a  foreign  country,  but  indictable  here),  an  acquittal  in  that  country 
may  be  pleaded  here  in  bar  to  an  indictment  for  the  same  offense.  But 
if  the  foreign  court  had  no  jurisdiction  in  the  case,  or  if  the  proceedings 
were  instituted  for  the  purpose  of  defeating  justice,  and  m  fraud  •  of 
*181  the  rightful  sovereignty,  this  *matter  might  be  pleaded  in  reply,  and, 
if  proved,  would  make  acquittal  inoperative  and  void.  (4) 

Effect  of  foreign  judgment  when  sued  upon.  Some  difference  of  opinion 
appears  to  have  prevailed  in  the  English  courts  respecting  the  effect  of  a 
foreign  judgment  in  an  action  brought  directly  upon  it.    It  is  clearly 

(1)  Sinclair  v.  Sinclair,  l*Hagg.  Con.  397.  It  seems  tliat  it  would  be  conclusive,  from 
Cottington's  Case,  2  Swaost.  326,  n.;  S.  C,  cit^  by  Lord  Hardwicke,  C.  in  Boucher  v.  Law- 
son,  Ca.  temp.  Hard.  89. 

(2)  Sinclair  v.  Sinclair,  1  Hagg.  Con.  297  ;  Scrimsliire  v.  ScrimsMre,  3  Hagg.  Con.  397. 

(3)  By  the  twelve  judges,  in  LoUey's  Case,  E.  &  R.  Cr.  C.  237 ;  Tovey  v.  Lindsay,  1  Dow, 
124 ;  in  which  the  opinions  of  Lord  Eldon,  C.,  and  Lord  Redesdale,  M.  B.,  appear  to  have 
coincided  with  that  of  the  judges.  M'Carthy  v.  De  Caix,  cit.  3  Hagg.  Bcc.  R.  642,  n.  In 
the  case  of  Conway  v.  Beazley  (Id.  639),  the  opinion  of  the  Ecclesiastical  Court  was  inti- 
mated, that  an  English  marriage  might  be  avoided  by  a  Scotch  divorce,  if  the  parties 
were  Jjonafide  domiciled  in  Scotland.  The  Scottish  divorce  in  that  case  was  avoided,  on 
the  express  ground  that  there  was  no  Txma  fide  change  of  domicil.  In  Warreuder  v.  Wai> 
render  (9  Bligh,  89),  it  was  decided  that,  by  the  law  of  Scotland,  parties  married  in  Eng- 
land, but  domiciled  in  Scotland,  may  be  divorced  by  courts  of  that  country.  The  reader 
will  find  this  subject  very  fully  discussed  by  foreign  jurists.  2  Kent.  Comm.  92  ;  Story 
on  the  Conflict  of  Laws,  p.  499,  §8  200—230. 

(4)  Hutchinson's  Case,  cited  1  Show.  6 ;  also  in  2  Str.  733  ;  Roche's  Case,  1  Lea.  160 ;  B. 
N.  P.  345. 

Note  304.  —  So,  Huberus  lays  down  the  rule,  that  it  is  unlawful  for  the  magistrates  of 
another  commonwealth  to  prosecute,  or  suffer  to  be  prosecuted,  a  second  time,  one  who 
has  been  absolv^  or  pardoned,  although  without  a  sufficient  reason  ;  provided,  however, 
that  no  evident  danger  or  inconvenience  result  from  giving  effect  to  the  foreign  proceed- 
ings, to  the  government  where  the  second  prosecution  is  instituted.  2  Huberus,  b.  1.  tit. 
3,  p.  26.  In  order  to  illustrate  the  qualification  to  this  rule,  a  case  is  put  of  a  defendant 
acquitted  in  Transylvania  for  a  murder  committed  in  Friezeland,  it  distinctly  appearing 
that  the  acquittal  was  obtained  to  elude  the  jurisdiction  of  the  government  where  the 
crime  was  perpetrated.  If  the  illustration  given,  therefore,  is  to  be  understood  as  defining 
the  extent  to  which  the  rule  is  to  be  qualified,  it  would  appear  that  a  foreign  acquittal 
should  be  regarded  as  conclusive,  except  where  the  proceedings  were  without  jurisdiction, 
or  where  they  were  instituted  in  fraud  of  the  rightful  sovereignty,  or  with  a  view  of 
evading  j  ustice.  And  such  we  apprehend  to  be  the  true  doctrine.  S^e  Car.  Law  Journal, 
453 ;  3  Dall.  Rep.  372,  note.    The  same  rule,  it  is  said,  is  applicable  to' civil  cases.    Id. 

The  conviction  of  an  infamous  crime  in  a  foreign  country,  has  been  deemed,  in  Mary- 
land, to  render  the  person  convicted  incompetent  as  a  witness  there,  provided  it  be  shown 
that  the  offense  would  disqualify  at  common  law,  or  by  some  statute  of  the  country  where 
the  conviction  occurred.  State  v.  Ridgley,  3  Harris  &  M'Henry,  130 ;  Clarke's  Lessee  v. 
Hall,  Id.  378 ;  Cole's  Lessee  v.  Cole,  1  Har.  &  Johns.  572. 

Not  so,  however,  in  North  Carolina,  or  in  Massachusetts  ;  and  in  the  latter,  ev'en  a  con- 
viction in  a  neighboring  State  has  been  held  not  to  render  a  witness  incompetent.  Com- 
monwealth V.  Green,  17  Mass.  Rep.  515.  But  such  conviction  has  been  recei^'fed  to  affect 
the  witness's  credibility.  State  v.  Candler,  3  Hawks'  Rep.  393 ;  Commonwealth  v.  Knapp, 
9  Pick.  Rep.  496,  511,  512. 
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estaWished,  that  in  such  cases  a  foreign  judgment  is  prima  facie  evidence 
to  sustain  the  action.  (1)  It  is  settled  also,  that  the  sentence  or  judgment 
of  a  court  in  a  foreign  country,  will  be  assumed  to  he  in  accordance  with 
the  law  of  that  country,  at  least  until  the  contrary  is  distinctly  proved -,(2) 
but  there  has  been  a  question,  whether  it  is  to  be  deemed  conclusive,  or,- if 
not  coilclusive,  to  what  extent  and  in  what  manner  the  original  merits  can 
be  properly  inquired  into.  "  Great  doubts  have  formerly  existed,"  said 
Tindal,  C.  J.,(3)  "and  some 'degree  of  doubt  still  exists,  whether  a  judg- 
ment so  recovered  is  conclusive  between  ^  the  parties,  or  whether  the  matter 
may  be  opened  and  agitated  in  this  country."      ' 

Sow  far  considered  conclusive.  It  seems  to  have  been  the  opinion 
*182  of  Lord  Nottingham,  C.,(4)  Lord  *Hardwicke,  C.,(5)  Lord  Kenyon, 
C.  J.,(6)  and  Lord  Ellenborough,  C.  J., (7)  that  foreign  judgments  are 
conclusive  as  to  the  merits,  in  actions  brought  upon  them.  But  Lord 
Mansfield,  C.  J., (8)  Eyre,  C.  B.,(9)  and  BuUer,  J.,(10)  appears  to  have 
expressed  a  contrary  opinion.  In  the  cases  in  which  their  opinions  were 
delivered,  it  does  not  appear  to  have  been  necessary  to  decide  the  express 
point  under  consideration;  (11) 

The  modern  authorities  seem  to  be  divided. 

In  the  case  of  Martin  agt.  Moolls,(12)  in  eqnity,  Shadwell,  V.  C,  after  an 
examination  of  the  authorities,  held  that  a  bill  for  a  discovery  and  a  com- 
mission to  examine  witnesses  in  Antigua,  in  aid  of  the  plaintiff's'  defense  to 
an  action  brought  on  a  foreign  judgment  in  this  country,  was  demurrable, 
on  the  ground  that  a  foreign  judgment  is  not  examina,ble  by  the  courts  of 
Westminster  Hall.  •  » 

In  the  case  of  Houlditch  agt.  the  Marquis  of  Donegal,(13)  before  the 
House  of  Lords',  Lord  Brougham,  C,  referring  to  the  case  of  Martin  agt. 
Nicolls,  expressed  a  different  opinion  from  the  vice-chancellor,  and  said  he 

(I)  See  Philips  v.  Hunter,  3  H.  Bl.  410 ;  Sinclair  v.  Fraser,  Doug.  5,  n. ;  Hall  v.  Odber, 
11  East,  124. 

(3)  Becquet  v.  M'Carthy,  2  B.  &  Ad.  957 ;  Alivon  v.  Fumival,  1  C,  M.  &  R  293. 

(3)  In  Smith  v.  Nicolls,  5  N.  C.  221. 

(4)  In  Gold  V.  Canham,  cit.-in  Kennedy  v.  Oassilis  (Earl),  2  Swanst;  325. 

(5)  In  Boucher  v.  Lawson,  Ca.  temp.  Hard.  89.  See  also  Roach  v.  Qarvan,  1  Ves.  sen, 
157.  But  see  Isquierdo  v.  Forbes,  cit.  by  Lord  Mansfield,  C.  J.,  1  Doug.  6,  where  Lord 
Hardwicke,  C,  is  said  to  have  thought  himself  entitled,  upon  a  bill  in  chancery  founded 
upon  a  decree  of  one  Of  the  courts  of  great  sessions  in  WaleB  which  had  been  confirmed 
hy  the  House  of  Lords  on  appeal,  to  examine  into  the  justice  of  the  decision  of  the  Lords, 
because  the  original  decree  was  clearly  liable  to  be  examined. 

(6)  In  Galbraith  v.  Neville,  Doug.  5,  n.,  expressing  doubts  concerning  Jie  doctrine  laid 
down  in  Walker  V.  Witter,  Doug.  1.  The  court  refused  a  new  trial,  on  The  ground  that 
the  judgment  was,  at  all  events,  prima  facie  evidence.  See  also  Guinness  v.  Carroll,  1  B. 
&  Ad.  459. 

(7)  In  Tarleton  v.  Tarleton,  4  M.  &  S.  21. 

(8)  In  Walker  V.  Witter,  ut  supra;  and  Herbert  v.  Cook,  Wils.86,  n.  The  observations 
were  merely  incidental. 

(9)  In  Philips  v.  Hunter,  2  H.  Bl.  410.  The  opinion  of  the  lord  chief  baron  is  very  full 
upon  this  point,  and  on  such  a  question  is  of  great  weight. 

(10)  In  Qalbraith  v.  Neville,  Doug.  5,  n.,  relying  upon  the  decision  of  the  House  of  Lords 
in  Sinclair  v.  Fraser,  Id, ;  S.  C,  20  How.  St.  Tr.  468.  In  that  case  it  was  declared  by  the 
House  of  Lords,  "(SChat  the  judgment  of  the  Supreme  Court  of  Jamaica  ought  to  be 
received  as  evidence  prima  facie  of  the  debt,  and  that  it  lies  upon  the  defendant  to  im- 
peach the  justice  thereof,  or  to  show  the  same  to  have  been  irregularly  or  unduly 
obtained."  Perhaps  in  Arnott  v.  Redfern,  8  Bing.  353,  and  Guinness  v.  Carroll,  1 B.  &  Ad. 
463,  the  court  may  be  thought  to  have  considered  foreign  judgments  not  conclusive.  See 
also  the  opinion  of  Bayley,  J.,  in  Tarleton  v.  Tarleton.  4  M.  &  S.  23.  And  see  further  Hall 
V.  Odber,  11  East,  118 ;  Bayley  v.  Edwards,  3  Swanst.  703,  711. 

(II)  See  the  arguments  on  either  side  of  the  question  ably  compared  and  balanced  2 
Smith  Lead.  Ca.  449,  450.    See  also  Story  Conf.  Laws,  §  607. 

(12)  3  Sim.  458,  oit.  by  Parke.  J,,  in  Becquet  v.  M'Carthy,  2  B.  &  Ad.  954     See  Price  v 
Dewhurst,  8  Sim.  802. 
(18)  8  Bligh.  (N  .S.)  301,  342 ;  S.  C,  2  CI.  &  Fin.  478. 
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thought  that  case  ill  decided,  and  that  if  it  came  before  him  he  could  not 
affirm  that  judgment  on  the  ground  on  which  it  then  stood.  "  One  ques- 
tion," said  the  Lord  Chancellor,  "  which  arises  in  this  case  (Houlditch  agt. 
The  Marquis  of  Donegal),  and  which  has  been  made  a  point  on  both  sides, 
is  one  which  has  been  raised  in  some  of  our  courts,  in  which  there 
*183  *have  been  dicta,  with  some  authority  of  judicial  decision,  but  con- 
flicting dicta  upon  this  point,  namely,  whether  a  judgment  of  a 
foreign  court  is  only  prima  facie  evidence  or  ground  0f  an  action,  or 
whether  it  is  conclusive,  not  to  be  traversed  or  rebutted,  and  not  to  be 
averred  against.  It  is  the  general  sense  of  lawyers  in  Westminster  Hall, 
that  the  judgment  of  a  foreign  court  is,  in  courts  of  this  country,  only 
prima  facie  evidence,  liable  to  be  averred  against,  and  not  conclusive.  One 
argument  is  clear,  th%t  the  law  in  the  course  of  its  procedure  abroad, 
sometimes  differs  so  mainly  from  ours  in  the  principles  upon  which  it  is 
bottomed,  that  it  would  seem  a  strong  thing  to  hold,  that  our  courts  are 
bound  conclusively  to  give  execution  to  the  sentences  of  foreign  courts, 
when  possibly  there  may  not  be  any  one  of  those  things  which  are  reckoned 
the  elements  or  the  corner  stones  of  the  due  administration  of  justice,  pres- 
ent to  the  procedure  of  those  foreign  courts."  The  Lord  Chancellor  then 
pointed  out  instances  in  which  foreign  sentences  might  be  contrary  to  the 
first  principles  of  natural  justice,  with  a  view  to  show  the  danger  and 
injustice  which  would  follow,  if  they  were  to  be  held  conclusive  in  our 
courts.  And  no  doubt  for  this  reason,  to  guard  against  the  possibility  of 
injustice,  the  rule  of  law,  as  settled  generally  in  foreign  states,  is,  that  for- 
eign sentences  are  examinable,  and  not  conclusive.  (1)  In  the  American 
states  a  foreign  judgment,  when  used  as  the  foundation  of  an  action,  is 
never  more  than  mere  prima  facie  evidence,  and  the  defendant  may 
impeach  it  by  showing  that  it  was  irregularly  obtained,  or  indeed,  upon 
almost  any  ground  wTiich  would  have  constituted  a  defense  to  the  original 
suit.  But  in  American  courts,  if  a  foreign  judgment  come  incidehtally  in 
question,  it  is  conclusive,  (2) 

(1)  See  Story  on  the  Conflict  of  Laws,  §  207. 

(2)  Note,  305. —  Mr.  Starkie  (1  Starkie's  Ev.  828,6th  Amer.  ed.)  on  a  very  thorough 
and  perspicuous  review  of  the  cases  prior  to  the  publication  of  his  treatise,  states  the 
better  opinion  to  be,  that  when  an  action  is  brought  on  a  foreign  judgment  in  the  courts 
of  England,  such  judgment  is  conclusive.  The  opposite  notion,  he  says,  rests  chiefly 
upon  the  cases  of  Walker  v.  Witter  (cited  in  the  text,  ante) ;  Sinclair  v.  Eraser,  and  a 
dictum  of  Eyre,  Ch.  J.,  in  giving  judgment  in  Philips  v.  Hunter  (Id.  352).  He  proceeds 
to  remark  —  "  It  is  to  be  observed,  in  the  first  place,  that  these  authorities  are  all,  with  a 
view  to  this  question,  extra-judicial.  In  Walker  v.  Witter,  and  Sinclair  v.  Eraser,  the 
only  question  necessary  to  be  determined  was,  whether  on  proof  of  a  foreign  judgment 
in  his  favor,  the  plaintiff  was  entitled  to  recover  against  the  defendant,  without  entering 
into  the  original  consideration  on  which  the  judgment  was  founded ;  and  the  question 
how  far  such  evidence  was  controvertible,  did  not  arise ;  and  the  case  of  Philips  v.  Hunter, 
was  decided  against  the  opinion  of  Eyre,  Ch.  J.,  by  the  three  other  judges.  Secondly, 
the  position  in  Walker  v.  Witter,  and  the  observation  of  Buller,  J.,  in  support  of  it  in  a 
subsequent  case  (Galbraith  v.  Neville,  cited  anti  in  the  text),  proceed  upon  the  supposition 
that  no  judgments  are  conclusive,  except  those  of  record  in  this  country;  and  that  the 
judgment  of  a  foreign  court  could  not  be  entitled  to  greater  credit  than  the  judgment  of 
a  court  not  of  recorii  in  this  country."  Several  authorities  are  then  noticed,  going  to 
establish  that  the  decision  of  a  competent  tribunal  is  conclusive,  whether  it  be  a  court  Of 
record  or  not.  Thus,  the  judgment  of  commissioners  in  a  court  of  conscience  (Moses  v. 
Macfarland,  Burr.  Rep.  1005) ;  the  decision  of  commissioners  authorized  by  statute  to 
settle  accounts  between  certain  officers  and  agents  of  the  army  (Moody  v.  Thurston, 

Strange's  Rep.  481) ;  the  allowance  of  a  debt  by  the  commissioners  of  bankrupts  (1 
*184    Doug.  Rep.  407) ;  a  condemnation  by  commissioners  of  excise  (1  Hargr.  *Law  Tracts, 

446  ;  see  Henshaw  v.  Pleasance,  3  Bl:  Rep.  1173) ;  the  judgments  of  ecclesiastical 
courts,  and  admiralty  courts  (Da  Costa  v.  Villa  Real,  Strange's  Rep.  961 ;  see  ante,  of  the 
text  and  notes) ;  the  decision  of  private  arbitrators  (Doe  v.  Rosser,  3  East,  15  ;  16  East, 
308).  (V  These  are  instances,"  observes  the  learned  author,  "  in  which  the  adjudication, 
though  not  of  record,  is  final."  See  also,  ante,  note  262.  A  matter  is  not  less  re»  adjudi 
cata,  because  it  is  not  of  record,  that  is,  because  it  is  not  preserved  and  authenticated  in  9 
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particular  manner ;  and  when  it  has  been  established  as  a  legal  judgment  by  a  court  of 
competent  jurisdiction,  it  seems  to  be  equally  entitled  to  consideration.  The  principle  on 
which  the  conclusive  quality  of  judgments,  decrees  or  sentences  depends,  applies  just  as 
much  to  foreign  judgments  attempted  to  be  enforced  here  as  to  any  other.  Judgments 
ot  inferior  courts  in  this  country  do  not  differ,  in  that  respect,  from  recorded  judgments ; 
and  if  the  mere  circumstance  of  their  being  foreign  made  any  difference,  the  objection 
would  equally  apply  to  al*  foreign  judgments,  and  consequently  the  sentences  of  foreign 
courts  of  admiralty  would  not  be,  as  they  are,  conclusive  here.  The  principle  upon 
which  a  judgment  is  admissible  at  all  is,  that  the  point  has  already  been  decided  in  a 
suit  between  the  parties  or  their  privies,  by  a  competent  authority,  which  renders  future 
litigation  useless  and  vexatious.  If  this  principle  extends  to  foreign  as  well  as  domestic 
judgments,  as  it  plainly  does,  why  is  it  to  be  less  operative  in  the  former  than  in  the 
latter  case?  If  it  does  not  embrace  foreign  judgments,  how  can  they  be  evidence  at  all? 
By  admitting  tj^at  such  judgments  are  evidence  at  all,  the  application  of  the^rinciple  is 
conceded.  Why,  then,  is  its  operation  to  be  limited  as  if  the  foreign  tribunal  had  heard 
nothing  more  than  ex  parte  statements  and  proof?  Lord  CMef  Justice  Eyre  lays  stress 
on  the  circumstance,  that  the  judgment  is  voluntarily  submitted  by  the  party,  who  claims 
the  beneiit  of  it,  to  the  .jurisdiction  of  the  court  (see  ante,  of  the  text);  but  so  it  is  in 
every  case  .where  a  party  claims  the  benefit  of  such  a  judgment ;  for  no  one  is  compelled 
to  avail  himself  of  a  judgment,  and  it  can  make  no  difference  whether  he.  attempts  to 
enforce  it  as  plaintiff,  or  as  a  matter  of  defense  ;  for  it  could  scarcely  be  contended,  that  a 
judgment  was  merely  prima  facie  evidence  for  a  plaintiff  who  endeavo'red  to  recover  the 
debt,  but  that  it  was  conclusive  in  his  favor  when  he  used  it  by  way  of  set-off.  In  the  case 
of  Galbraith  v  Neville,  Lord  Kenyon  expressed  strong  doubts  as  to  the  doctrine  advanced 
in  Walker  v.  Witter ;  and  it  appears  that,  ultimately  (5  East,  475,  n.  6),  the  court  refused 
a  new  trial,  being  of  opinion  that  the  judgment  was,  at  all  events,  prvtna  facie  evidence 
of  the  debt,  without  entering  into  the  question  how  fa:?  it  was  impeachable."  1  Starkie's 
Ev.  228  to  231  (6th  American  ed.)  The  case  of  Tarleton  v.  Tarleton  (4  Maule  &  Sel.  20, 
cited  in  the  text,  ante,  p.  182),  is  then  briefly  noticed,  and  the  whole  is  concluded  by  a 
reference  to  Burrows  v.  Jeminio  (Strange's  Rep.  733,  cited  post  of  the  text),  as  most  direct 
to  show  that  foreign  judgments  are  not  to  be  regarded  as  mere  prima  facie  evidence,  but 
that  they  are  conclusive.    1  Starkie's  Ev.  231,  232  (6th  Amer.  ed.). 

As  sustaining  the  doctrine  above  advanced,  we  add  the  following :  In  a  somewhat  recent 
case  before  the  vice  chancellor,  the  question  was,  whether,  whpre  a  judgment  has  been 
recovered  in  a  foreign  country,  and  an  action  brought  upon  K  in  the  Common  Pleas  of 
England,  chancery  would  entertain  a  bill,  filed  by  the  defendant,  for  a  discovery  and  com- 
mission to  examine  witnesses  abroad,  with  a  view  to  an  investigation  of  the  merits  of 
.  the  foreign  judgment  in  the  suit  so  commenced.  The  leading  authorities  were  fully 
examined,  and  the  vice  chancellor,  on  demurrer,  decided  against  the  bill,  holding  the  true 
doctrine  to  be,  that  foreign  judgments  were  conclusive  evidence  and  not  re-examinable. 
He  regarded  the  ancient  decisions  as  distinctly  maintaining  this  view  (see  note  to  Ken- 
nedy V.  Cassilis,  2  Swanst.  Rep.  342,  344,  et  seq.,  per  Lord  Nottingham,  cited  <m<e,  note 
303),  and  after  referring  to  Lord  Kenyon's  0])inion  in  Galbraith  v.  Neville,  and  that  of 
Lord  EUenborough  in  Tarleton  v.  Tarleton,  he  observed :  "  The  old  authors  and  the 
opinions  of  Lords  EUenborough  and  Kenyon,  greatly  overweigh  the  proposition  to  be 
extracted  from  the  judgment  of  Lord  Mansfield  (in  Walker  v.  Witter),  and  the  expression 
'of  opinion  by  Mr.  Justice  BuUer  (in  Galbraith  v.  Neville).  If  I  were  to  allow  this'  bill  to 
stand,  I  should  be,  in  effect,  saying  that  the  judgment  obtained  in  Antigua,  may  be 
overruled  by  the  Court  of  Common  Pleas."  Martin  v.  Nicolls,  3  Simons'  Rep.  458 ;  S.  C, 
5  Cond.  Eng.  Ch.  Rep.  198.     See  also,  the  same  doctrine,  Gresley's  Eq.  Ev.  339. 

"  There  is  much  reason  to  contend,"  says  Mr.  Story,  in  his  Commentaries  upon  the  Con- 
flict of  Laws,  "  that  the  present  inclination  of  the  English  courts  of  common  law  is  to 
sustain  the  conclusiveness  of  such  judgments.  It  is  very  difiicult  to  perceive  what 
*185  could  be  done,  if  a  different  i*doctrine  were  maintainable  to  the  full  extent  of 
opening  all  the  evidence  and  merits  of  the  cause  anew,  on  a  suit  upon  the  foreign 
judgment.  Some  of  the  witnesses  may  be  since  dead  ;  some  of  the  vouchers  may  be  lost 
or  destroyed  ;  the  merits,  as  formerly  before  the  court  upon  the  whole  evidence,  may  have 
been  decidedly  in  favor  of  the  judgment ;  upon  a  partial  possession  of  the  evidence  they 
may  now  appear  otherwise.  Suppose  a  case  purely  sounding  in  damages,  as  an  action 
for  an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious  prosecution,  for 
criminal  conversation ;  is  the  defendant  to  be  at  liberty  to  re-try  the  whole  merits,  and  to 
make  out,  if  he  can,  a  new  case  u^on  new  evidence  ?  ■<)r  is  the  court  to  review  the  former 
decision,  like  a  court  of  appeal,  upon  the  old  evidence  ?  In  case  of  covenant,  or  debt,  or 
breach  of  contract,  are  all  the  circumstances  to  be  re-examined  anew  ?  And  if  they  are, 
by  which  laws  and  rules  of  evidence  and  principles  of  justice  is  the  validity  of  the  origi- 
nal judgment  to  be  tried?  Is  the  court  to  open  the  judgment  and  to  proceed  ex  mguo  et 
bono  f  Or  is  it  to  administer  strict  law,  and  stand  to  the  doolrines  of  the  local  adminis- 
tration of  justice?  These  and  ftiany  more  questions  might  be  put  to  show  the  intrinsic 
difiiculties  of  the  subject.  Indeed,  showing  the  judgment  to  be  prima  facie  evidence  for 
the  plaintiff  would  be  a  mere  delusion,  if  the  defendant  might  still  question  it  by  opening 
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any  of  tlie  original  merits  on  his  side ;  for,  under  sucli  circumstances,  it  would  be  equivar 
lent  to  granting  a  new  trial."  Story's  Confl.  of  Laws,  506,  507.  See  Guinness  v.  Carroll, 
1  Barn.  &  Adol.  459  ;  Becquet  v.  McCarthy,  2  Id.  951 ;  also,  8  Brown's  Pari.  Cas.  264. 

The  conclusiveness  of  foreign  judgments,  is  also  strongly  maintained  by  Vattel.  "  It  is 
the  province  of  every  sovfereign,"  says  that  distinguished  writer,  "  to  exercise  justice  in 
all  places  under  his  obedience,  to  take  cognizance  of  the  crimes  committed,  and  the  differ- 
ences that  arise  in  the  country.  Other  nations  ought  to  respect  this  right.  And  as  the 
administration  of  justice  necessarily  reSjuires  that  every  definitive  sentence,  regularly  pro- 
nounced, be  esteemed  just,  and  executed  as  such,  as  soon  as  a  cause  in  which  foreigners 
find  themselves  interested  has  been  decided  in  form,  the  sovereign  of  the  defendants  can- 
not hear  their  complaints.  To  undertake  to  examine  the  justice  of  a  definitive  sentence, 
is  to  attack  the  jurisdiction  of  him  who  has  passed  it."  Hence  he  deduces  the  general 
rule,  that  in  consequence  of  this  right  of  juris jjiction,  the  decision  made  by  the  judge  of 
the  place,  within  the  extent  of  his  authority,  ought  to  be  respected,  and  to  be  in  force 
even  in  foreign  counties.  Vattel,  b.  2,  ch.  7,  §  84.  See  Story's  Confl.  of  Laws,  491,  492  ; 
Pickard  v.  Bailey,  6  Foster  N.  H.  152 ;  Meeus  v.  Thellusou,  30  Eng.  Law  &  Eq.  465.) 

The  rule,  however,  if  it  prevail,  must  doubtless  be  understood  witn  the  proviso  that  the 
judgment  is  final  and  conclusive  where  it  was  rendered.  See  Eoscoe  on  Ev.  107  ;  Plum- 
mer  v.  Woodburn,  4  Barnw.  &  Cress.  637  ;  S.  C,  7  Dowl.  &  Ryl.  37.  See  also,  note  a  to 
Novelli  v.  Rq^si,  3  Barn.  &  Adol.  757. 

And  even  where  such  is  the  case,  if  sought  to  be  directly  used  by  way  of  discharge,  or 
as  the  foundation  of  an  action,  the  courts  in  England  still  hold  it  open  in  some  respects  to 
re-examination  and  impeachment.  Thus,  where  a  French  court  by  a  decree  discharged 
the  parties  from  the  obligation  of  a  contract  made  in  England,  specifically  alleging  as  a 
reason  for  the  decision,  that  which  plainly  showed  that  they  had  entirely  misunderstood 
the  law  which  ought  to  have  governed ;  held,  that  the  decree  was  no  bar  to  an  action 
on  the  contract  in  the  English  courts.  Novelli  v.  Rossi,  2  Barn.  &  Adol.  757 ;  Story's 
Confl.  of  Laws,  224,  225.  So,  where  assumpsit  was  brought  on  a  judgment  of  the  Admii^ 
alty  Court  of  Scotland,  which  gave  interest  on  an  English  contract,  contrary,  as  was  at 
first  supposed,  to  the  English  law,  held,  that  the  plaintiff  could  not  recover  such  interest ; 
and  the  jury  were  directed  to  find  their  verdict  for  the  principal  alone,  with  liberty  to 
the  plaintiff  to  move  for  the  addition  of  the  interest ;  such  motion  was  afterwards  made 
and  granted,  but  expressly  on  the  ground  thti,t  interest  was  allowable  by  the  English  law. 
Arnott  V.  Redfern,  2  Carr.  &  Payne,  88.  So,  it  seems,  if  the  judgment  was  rendered  con- 
trary to  the  law  of  the  country  under  which  the  court  derived  its  jurisdiction,  it  will  be 
regarded  as  void.  Story's  Confl.  of  Laws,  507 ;  Becquet  v.  McCarthy,  2  Barnwj  &  Adol. 
951.  But,  to  render  it  void  on  this  ground,  the  defect  must  be  clearly  and  unequivocally 
established.  Id.  So,  it  seems,  a  foreign  judgment  may  be  examined,  and  impeached,  on 
the  ground  that  the  judgment  was  unfairly  or  fraudulently  obtained.  2  Starkie's  Ev. 
214 ;  Story's  Confl.  of  Laws,  507. 

The  American  authorities,  although  professing  to  follow  the  course  of  English  adjudi- 
cation on  this  subject,  maintain  a  doctrine  diametrically  oppomte  to  them,  as  the  latter 
are  now  understood.  According  to  the  former,  a  foreign  judgment,  when  produced 
*186  as  the' foundation  of  an  action  in  the  *courts  of  this  country,  is  never  more  than 
mere  prima  facie  evidence,  and  the  defendant  may^impeach  it  by  showing  that  it 
was  irregularly  obtained,  or  indeed  upon  almost  any  ground  which  would  have  consti- 
tuted a  defense  to  the  original  suit.  See  Barney  v.  Patterson's  Lessee,  6  Har.  &  Johns. 
Rep.  182,  202,  203  ;  Taylor  v.  Phelps,  1  Har.  &  Gill,  493  ;  Croudson  v.  Leonard,  4  Cranch's 
Rep.  443 ;  Bissell  v.  Briggs,  9  Mass.  Rep.  463 ;  Bartlett  v.  Knight,  1  Id.  401 ;  Smith  v. 
Lewis,  3  Johns.  Rep.  157,  168,  169,  per  Kent,  C.  J. ;  Taylor  v.  Bryden,  8  Id.  178  ;  Hubbell 
V.  Coudrey,  5  Id.  132  ;  Smith  v.  Williams,  2  Cain.  Cas.  in  Err.  110  118,  119  ;  Hitchcock  v. 
Aicken,  1  Cain.  Rep.  460  ;  Betts  v.  Death,  Addison's  Rep.  265  ;  Stoddard  v.  Allen,  N.  Chip. 
Rep.  44 ;  Curtis  v.  Gibbs,  1  Penning.  Rep.  429 ;  Buttrick  v.  Allen,  8  Mass.  Rep.  273 ; 
Waddams  v.  Burnham,  1  Tyl.  Rep.  333.  237 ;  Hall  v.  Williams,  6  Pick.  Eep.  233,  236 ; 
Gulick  V.  Loder,  1  Green  Rep.  68,  70 ;  Warren  v.  Flagg,  2  Pick.  Rep.  448,  450 ;  Robinson 
V.  Prescott,  4  N.  Hamp.  450 ;  Benton  v.  Burgot,  10  Serg.  &  Rawle,  240  ;  Winchester  v. 
Evans,  Cooke's  Rep.  430 ;  Hoxie  v.  Wright,  2  Verm.  Rep.  367 ;  St.  Albans  v.  Bush,  4 
Id.  58. 

In  Vermont,  it  has  been  said  that,  if  the  defendant  in  an  action  on  a  foreign  judgment 
produces  evidence  to  raise  a  presumption  that  the  plaintiff's  original  claim  was  ground- 
less,  this  vrill  put  the  plaintiff  to  prove  his  demand  de  runo,  and,  the  trial  would  then  be 
had  as  though  no  judgment  had  ^een  previously  rendered.  Per  Chipman,  C.  J.,  King  v. 
Gilder,  1  D.  Chip.  Rep.  59,  61,  62. 

But  in  New  York,  where  an  action  was  brought  upon  a  foreign  judgment  (or  the  judg- 
ment of  a  neighboring  state,  which  the  court  treated  as  foreign),  Kent,  C.  J.,  delivering 
the  opinion,  said  :  "  'To  try  over  a^ain,  as  of  course,  every  matter  of  fact  which  had  been 
duly  decided  by  a  competent  tribunal,  would  be  disregarding  the  comity  wliich  we  justly 
owe  to  the  courts  of  other  states,  and  would  be  carrying  the  doctrine  of  re-examination  to 
an  oppressive  extent."  And  he  much  doubted  whether  the  rule  could  ever  operate 
to  this  extent.    Taylor  v.  Bryden,  8  John.  Rep.  173,  177.     See  also,  S.  P.,  Hitchcock  v. 
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Aicken,  1  Cain.  Eep.  460,  461,  per  Thompson,  J.  See  Winchester  v.  Evans,  1  Cooke's 
Rep.  421 .  (The  doctrine  thus  laid  down  by  Chief  Justice  Kent  has  been  reaffirmed  in  a 
recent  case  in  the  Court  of  Appeals  in  this  state ;  26  N.  Y.  146, 151.  Having  j  urisdiction, 
the  j  udginent  of  a  foreign  court  is  as  conclusive  as  a  domestic  j  udgment.  Cincinnati, 
&c.,  H.  R.  Co.  V.  Wynne,  14  Ind.  385  ;  so  is  a  judgment  rendered  in  a  sister  state ;  Sand- 
ford  V.  Sandford,  28  Conn..  6 ;  Bank  of  N.  A.  v.  Wheeler,  Id.  433.     See  post,  p.  195). 

In  Ohio  the  Supreme  Court  have  laid  down  the  doctrine  in  the  true  spirit  of  the  ,oId 
and  recent  English  cases.  There  an  action  was  brought  on  a  justice's  judgment  of  a 
neighboring  state,  and  Collet,  J.,  delivering  the  opinion,  said:  "  This  judgment, although 
noi  within  the  act  of  Congress,  is  within  the  provision  of  the  constitution.  It  is  a  judicial 
proceeding,  to  which  full  faith  and  credit  is  to  be  given.  A  state  or  nation  is  bound,  and 
has  the  exclusive  right  to  administer  j  ustice  within  its  territories  to  parties  there  con- 
tending. When  the  parties  have  had  an  opportunity  of  being  heard,  and  a  definitive 
decree  has  been  pronounced,  a  regard  to  this  right  and  duty  of  every  state  and  nation, 
and  to  justice,  requires  that  the  justice  of  the  sentence  should  not  be  re-examined  by  the 
tribunals  of  another  state  or  nation,  unless  it  is  shown  that  the  sentence  was  obtained  By 
fraud.  Vat.  b.  2,  c.  7,  §  84.  The  courts  in  England  had  not  uniformly  regarded  this 
principle  of  the  law  of  nations,  therefore  it  was,  it  is  probable,  that  this  was  intro^ 
duced  into  our  constitution."  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,  547.  It 
is  further  said,  that  whether  the  court  rendering  the  judgment  is  a  court  of  record  or 
not,  if  it  had  jurisdiction,  its  decision  is  conclusive,  and,  until  it  is  reverse's,  the  parties 
cannot  again  litigate  the  same  matter,  unless  there,  was  fraud  in  obtaining  it.  li  See 
also  Poorman  v.  Crane,  1  Wright's  Rep.  347  ;  Goodrich  v.  Jenkins,  Id.  348 ;  Silver  Lake 
Bank  v.  Harding,  Id.  430  ;  Kuhn  v.  Miller,  Id.  127. 

And  all  the  American  cases  agree,  that  where  a  foreign  judgment  comes  incidentally  in 
question,  it  is  conclusive.  Barney  v.  Patterson's  Lessee,  6  Har.  &  Johns.  Rep.  182,  202, 
203  ;  Smith  v.  Lewis,  3  Johns.  Rep.  168,  169,  per  Kent,  C.  J. ;  James  v.  Allen,  1  Dall.  Rep. 
188  ;  note  to  Andrews  v.  Herriot,  4  Cowen's,Rep.  520,  521 ;  3  Dall..  Rep.  372,  note.  As 
where  it  is  used  as  the  foundation  of  a  title  derived  under  it  (Barney  v.  Patterson's  Lessee, 
6  Har.  &  Johns.  Rep.  182,  202,  203 ;  Grant  v.  M'Laohlin,  34 ;  see  Thompson  v.  Tolmie,  2 
Peters'  Eep.  157) ;  or  to  show  that  the  subject  matter  of  the  action  has  once  passed  in  rem 
judicatem  (Smith  v.  Lewis,  3  Johns.  Rep.  157,  168,  169),  or  introduced  by  a  guarantor,  as  a 
defense,  in  order  to  show  that  his  principal  was  not  liable  (semhle,  Griswold  v.  Pitcairn,  2 
Conn.  Rep.  85,  93),  or  is  relied  upon  by  the  garnishee  in  a  foreign  attachment,  for  the 
purpose  of  protecting  himself  against  the  claims  of  his  original  creditors  (Taylor  v. 
Phelps,.!  Sar.  &  Gill.  492 ;  see  also  Holmes  Y.  Remsen,  4  Johns.  Ch.  Rep.  460  ;  S.  C,  20 
Johns.  Rep.  229 ;  Embree  v.  Hanua,  5  John.  Rep.  101 ;  Bissell  v.  Briggs,  9  Mass.  Rep. 
462,  468 ;  Flower  v.  Parker,  3  Mason's  Rep.  247,  251 ;  Wheeler  v.  Raymond,  8  Cowen's 
Rep.  311 ;  Perkins  v.  Parker,  1  Mass.  Rep.  117  ;  note  to  Andrews  v.  Herriot,  4  Cowen's  Rep. 
521 ;  Scott  V.  Coleman,  5  Litt.  Rep.  349,  350 ;  Moore  v.  Spackman,  12  Serg.  & 
*187  Rawle,  287 ;  *see  ante,  note  281) ;  or  by  the  underwriter,  in  a  policy  of  insurance, 
to  show  a  breach  of  warranty  on  the  part  of  the  insured,  in  action  upon  the  policy 
(Croudson  v.  Leonard,  4  Cranch's  Rep.  434,  441,  44%;  see  ante,  note  296,  as  to  the  states  in 
which  this  doctrine  has  been  recognized) ;  or  by  a  party  to  justify  himself  for  acts  done 
in  virtue  of  it  (Bissell  v.  Briggs.  9  Mass.  Rep.  462 ;  Rapelje  v.  Emery,  2  Dall.  Rep.  231 ; 
S.  C,  Id.  51 ;  Hoxie  v.  Wright,  2  Verm.  Rep.  269) ;  but  all  the  cases  agree  that  a  judgment 
rendered  without  jurisdiction  is  void,  and  to  be  treated  as  a  nullity,  whether  it  comes  in 
question  directly  or  collaterally.  See  Elliot  v.  Piersol,  1  Peters,  328,  340  j  Fisher  v.  Ham- 
den,  1  Paine's  Rep.  55 ;  Holmes  v.  Boughton,  10  Wend.  Rep.  75  ;  Walker  v.  Maxwell,  1 
Mass.  Rep.  103  ;  CoUett  v.  Keith,  3  East,  261 ;  Thompson  v.  Tolmie,  2  Id.  157.  See  the 
next  note,  and  the  cases  there  cited,  and  in  respect  to  judgments  of  inferior  courts,  see 
post,  p.  893; 

A  judgment  of  the  Supreme  or  a  Circuit  Court  of  the  United  States,  when  offered  in 
evidence  in  a  state  court,  is  not  to  be  treated  in  regard  to  its  effect  as  a  foreign,  but  as  a 
domestic  judgment.  See  Barney  v.  Patterson's  Lessee,  6  Harr.  &  Johns.  Rep.  182,203, 
203 ;  St.  Albans  v.  Bush,  4  Verm.  Rep.  58  ;  Rochelle's  Heirs  v.  Bowers,  9  Lou.  Rep.  (Curry) 
638.  See  also  Pepoon  v.  Jenkins,  3  Johns.  Cas.  119 ;  Reed  v.  Ross,  1  Baldw.  Rep.  36.  See 
ante,  p.  158. 

By  the  constitution  of  the  United  States,  it  is  declared  that  "  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings,  of  every  other 
state."  And  Congress  is  authorized  by  general  laws  to  prescribe  the  manner  in  which  such 
acts,  records  and  proceedings,  shall  be  proved,  and  the  effect  thereof.  Constitution  of  the 
United  States,  art  4.  In  pursuance  of  this  authority.  Congress,  by  act  of  May  26th,  1790, 
ch.  11  (2  L.  U.  States,  102),  after  providing  for  the  mode  of  proof,  has  declared  that  "  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  paid  records  are  or  shall  be  taken."  By 
the  second  section  of  a  supplementary  statute,  passed  March  27th,  1804,  the  provisions 
of  the  act  of  1790  are  extended  to  the  records  a,nd  judicial  proceedings  of  the  respective 
territories  of  the  United  States,  and  the  countries  subject  to  the  jurisdiction  of  the  United 
States.    8  L.  U.  States,  681. 
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With  respect  to  the  interpretation  of  the  above-mentioned  clause  of  the  constitution, 
there  has  been  some  diversity  of  opinion,  particularly  as  to  the  words  in  the  latter  branch 
of  the  section,  "and  the  effect  thereof."  Some  judges  have  thought  that  the  word 
"  thereof  "  has  reference  to  the  proof  or  authentication,  so  as  to  read  "  and  to  prescribe  the 
effect  of  such  proof,  or  authentication."  Others  have  thought  that  it  referred  to  the  ante- 
cedent words,  "  acts,  records  and  proceedings,"  so  as  to  read  "  and  to  prescribe  the 
effect  of  such  acts,  records  and  proceedings."  See  Bissell  v.  Briggs,  9  Mass.  Rep.  462, 
467 ;  Wincliester  v.  Evans,  Crooke's  Rep.  430 ;  Hitchcock  v.  Aicken,  1  Cain.  Rep.  460 ; 
Green  v.  Sarmiento,  1  Peters'  C.  C.  Rep.  74 ;  Field  v.  Gibbs,  Id.  155  ;  Commonwealth  v. 
Green,  17  Mass.  Rep.  515,  543,  544.  "  Those  who  were  of  opinion  that  the  preceding  sec- 
tion of  the  clause  made  judgments  in  one  state  conclusive  in  all  others,  naturally  adopted 
the  former  opinion ;  for  otherwise  the  power  to  declare  the  effect  would  be  either  wholly 
senseless,  or  Congress  would  possess  the  power  to  repeal,  or  vary  the  full  faith  and  credit 
given  by  that  section.  Those  who  were  of  opiniopi  that  such  judgments  were  not  conclu- 
sive, but  only  prima  fade  evidence,  as  naturajlJy  embraced  the  other  opinion  ;  and 
supposed,  that  until  Congress  should  by  law  declare  what  the  effect  of  such  j  udgment  should 
be,  they  remained  orAj  prima  fame  evidence."    3  Story's  Comm.  on  the  Const.  181,183. 

The  former  seems  the  interpretation  generally  adopted.  But  it  is  not  practically  of 
much  importance  which  construction  prevails ;  since  each  admits  of  the  competency 
of  Congress  to  declare  the  effect  of  judgments  when  duly  authenticated ;  which  has  been 
done,  as  we  have  before  noticed.  It  n^ay  be  stated,  as  a  principle  now  uniformly  received 
and  sanctioned  throughout  the  United  States,  that  the  judgment  of  one  of  the  state 
courts,  is  of  the  same  dignity  in  every  other  state  as  in  the  one  where  it  was  pronounced ; 
and  hence,  if  in  the  courts  of  the  state  where  the  judgment  was  pronounced,  it  is  conclu- 
sive in  its  operation  as  evidence,  or  otherwise,  it  must  be  equally  so,  and  to  the  same 
extent,  in  all  the  courts  throughout  the  Union.  Mills  v.  Duryee,  7  Cranch,  481 ;  Clark's 
Ex'rs  V.  Carrington,  7  Id.  308 ;  Hampton  v.  M'Connell,  3  Wheat.  Rep.  334 ;  Mayhew  v. 
Thatcher,  6  Id.  189  ;  Hoxie  v.  Wright,  3  Vermont  Rep.  263 ;  Buford  v.  Buford,  4  Munf. 
Rep.  241 ;  Borden  v.  Fitch,  15  Johns.  Rep.  121 ;  Andrews  v.  Montgomery,  19  Id.  162  ;  Field 
V.  Gibbs,  1  Peters'  C.  C.  Rep.  155  ;  Commonwealth  v.  Green,  14  Mass.  Rep.  515  ;  Gibbons 
V.  Livingston,  1  Halst.  Rep.  336,  375 ;  Newell  v.  Newton,  10  Pick.  Rep.  470,  472  ; 
*188  Hall  V.  *Williams,  6  Pick.  Rep.  232  ;  Spencer  v.  Brockway,  1  Hamm.  Rep.  259  ;  Ben- 
ton V.  Burgot,  10  Serg.  &  Rawle,  240 ;  Mitchell  v.  Osgood,  4  Greeul.  134 ;  Wheeler 
V.  Raymond,  8  Cowen's  Rep.  311 ;  Shunway  v.  StUwell,  6  Wend.  Rep.  447  ;  Starbuck  v. 
Murray,  5  id.  148  ;  Holbrook  v.  Murray,  5  Id.  161  ;  Rogers  v.  Coleman,  Hard.  Rep.  413  ; 
Scott  V.  Coleman,  5  Litt.  Rep.  349 ;  Evans  v.  Tatem,  9  Serg.  &  Rawle,  259,  360 ;  Kean  v. 
Rice,  12  Serg.  &  Rawle,  303  ;  Gilman  v.  Houseley,  5  Martin's  Lou.  Rep.  (N.  S.)  661 ;  Mac- 
kee  V.  Cairnes,  3  Id.  599  ;  Clark's  Adm'r  v.  Day,  3  Leigh's  Rep.  173  ;  Hayman's  Ex'r  v. 
Miller,  1  Bailey's  Rep.  243 ;  Holt  v.  Alloway,  3  Blackf.  Rep.  108 ;  Gulick  v.  Loder,  1 
Green's  Rep.  68  ;  Earthman's  Adm'r  v.  Jones,  3  Yerg.  Rep.  484.  See  also  Jacobs  v.  Hull, 
12  Mass.  Rep.  35 ;  Wade  v.  Wade,  Cam.  &  Norw.  486 ;  Betts  v.  Death,  Addison's  Rep.  365 ; 
Armstrong  v.  Carson's  Ex'rs,  1  Dall.  Rep.  302 ;  Ben's  Guardian,  2  Bay,  485 ;  Curtis  v. 
Gibbs,  1  Penn.  Rep.  399  ;  Kibbe,  Kirby's  Rep.  124 ;  Smith  v.  Rhoades,  1  Day's  Rep.  168 ; 
Wernwag  v.  Pawling,  5  Gill  &  John's  Rep.  500 ;  Bradshaw  v.  Heath,  13  Wend.  407 ; 
McRae  v.  Mattoon,  13  Pick.  Rep.  53 ;  Tipton  v.  Maryfield's  Ex'rs,  10  Lou.  Rep.  (Curry) 
189  ;  Hinton  v.  Townes,  1  Hill's  Rep.  439  ;  Adam's  v.  Rowe,  2  Fairf.  Rep.  89  ;  1  Baldw. 
Rep.  717  ;  Goodrich  v.  Jenkins,  1  Wright's  (Ohio)  Rep.  348  ;  Hunt  v.  Lyle,  8  Terg.  142 ;  6 
Id.  412  ;  Hall  v.  Williams,  1  Fairf.  Rep.  378  ;  (Dobson  v.  Pearce,  3  Keman  R.  156.) 

All  the  cases  above  cited  will  be  found  to  agree  that  the  judgment  of  a  neighboring 
state  may  be  wholly  impeached  by  showing  that  the  court  rendering  it  had  not  jurisdic- 
tion ;  and  it  makes  no  difference  whether  the  judgment  comes  in  question  directly  or 
incidentally.  See  Elliot  v.  Piersol,  1  Peters'  Rep.  388,  340 ;  Thompson  v.  Tolmie,  2  Id. 
157 ;  Holmes  v.  Boughton,  10  Wend.  Rep.  75 ;  Bradshaw  v.  Heath,  13  Id.  407  ;  Walker  v. 
Maxwell,  1  Mass.  Rep.  103 ;  Fisher  v.  Harnden,  1  Paine's  Rep.  55.  See  also  the  next 
succeeding  note,  and  cases  there  cited. 

And  if  the  judgment  is  inconclusive  in  the  state  where  it  was  rendered,  or  if  it  ifl 
inquirable  into  there  during  a  particular  period,  and  on  certaiij, conditions,  it  will  be  open 
to  investigation  to  the  same  extent  everywhere  else.  This  is  an  obvious  deduction  from 
the  foregoing  position  with  regard  to  the  effect  of  such  judgments  generally.  It  is,  more- 
over, directly  sanctioned  by  several  well  considered  cases.  See  Green  v.  Sarmiento,  1 
Peters'  C.  C.  Rep.  74 ;  Baugh  v.  Baugh,  4  Bibb,  556  ;  Curtis  v.  Gibbs,  1  Pennington's  Rep. 
399,  403,  404 ;  Rogers  v.  Coleman,  1  Hardin's  Rep.  420 ;  Armstrong's  Ex'rs  v.  Carson,  3 
Dall.  Rep.  302 ;  1  Story's  Comm.  on  the  Const.  183 ;  Wernwag  v.  Pawling,  5  Har.  &  Johna. 
Eep.  500  ;  Spencer  v.  Sloo,  8  Louisiana  Rep.  (Curry),  890. 

Some  of  the  authorities  speak  in  a  vague  way  of  impeaching  such  judgments  by  show- 
ing that  they  were  fraudulently  obtained.  See  Andrews  v.  Montgomery,  19  Johns.  Rep. 
163  ;  Borden  v.  Fitch,  15  Id.  131,  and  cases  there  cited  ;  Holt  v.  Alloway,  2  Blackf.  Rep. 
108  ;  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,  547.  Possibly  this  may  mean 
fraud  in  acquiring  jurisdiction ;  as  where  jurisdiction  has  professedly  been  obtained 
against  a  non-resident  by  attaching  his  property,  and  the  property  attached  was  merely 
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nominal,  as  a  chip  or  the  like,  or  did  not  belong  to  the  defendant ;  in  such  case  the  judg- 
ment might  be  void,  even  by  the  local  law  (Beech  v.  Abbott,  6  Venn.  Rep.  592,  per 
Williams,  C.  J. ;  Rogers  v.  Coleman,  Hardin's  Bep.  418) ;  or  it  may  relate  to  instances 
■where  jurisdiction  has  been  exercised  in  fraud  of  the  sovereignty  which  had  the  rightful 
and  exclusive  jurisdiction.  See  Borden  v.  Mtch,  15  John.  Rep.  131 ;  Jackson  v.  Jackson, 
1  Id.  424;  Harding  et  ux.  v.  Alden,  9  Greeul.  Hep.  140, 150,  151.  It  is  clear  that  wherever 
the  point  has  been  started,  courts,  in  examining  these  judgments,  have  generally  felt 
themselves  restricted  to  inquiries  respecting  the  effect  to  which  they  would  be  entitled  in  a 
collateral  suit,  in  the  state  where  they  were  pronounced.  In  Moren  v.  Killibrew  (2  Yerg. 
Rep.  379),  Whyte,  J.,  delivering  the  opinion  in  a  case  which  involved  the  extent  to  which 
such  inquiry  might  go,  said — "I  disclaim  aJl  power  over  that  court,  or  its  proceedings, 
whether  it  hath  rendered  a  correct,  a  regular,  or  an  erroneous  judgment,  upon  the  subject 
matter  before  it.  This  court  confines  itself  within  that  narrow  limit  of  inquiry,  incidental 
from  necessity  to  all  courts  which  are  called  on  to  enforce  and  carry  into  efiect  the  judgment 
of  some  other  court.  That  limit  is  an  inquiry  into  the  jurisdiction  of  the  court  render- 
ing the  judgment."  In  Massachusetts  it  has  been  directly  determined  that  in  an  action 
on  the  judgment  upon  another  estate,  the  defendant  cannot  be  allowed  to  show  that  it 
was  obtained  by  fraud  and  misrepresentation.  McRae  v.  Mattoon,  13  Pick.  Rep.  53.  See 
also  Smith  v.  Lewis,  3  Johns.  Rep.  517  ;  also  ante,  note  291. 

Some  discussion  has  arisen  as  to  what  kind  of  judgments  were  included  within  the 
constitution  and  the  law  of  Congress.  In  H|assachusetts  it  has  been  very  delib- 
*189  erately  settled  that  they  *embraced  only  civil  judgments  and  did  not  extend  to 
judgments  in  criminal  proceedings.  Hence,  a  conviction  of  an  individual  in  New 
York  of  an  infamous  offense  was  held,  in  the  former  state,  not  to  disqualify  him  from 
being  a  witness.  Commonwealth  v.  Green,  17  Mass.  Rep.  515.  But  In  North  Carolina 
different  doctrine  is  maintained.  There  it  has  been  held  that  a  judgment  of  conviction 
in  a  neighboring  state  of  an  infamous  crime  was  within  the  constitution  and  act  of  Con- 
gress, and  rendered  the  person  convicted  incompetent.  State  v.  Candler,  3  Hawks'  Rep. 
393.     See  ante,  note  14,  Vol.  I ;  also  ante,  note  304. 

In  New  Hampshire,  it  is  held  that  a  judgment  of  a  justice  of  the  peace  of  another  State 
cannot  be  authenticated  according  to  the  law  of  Congress,  and  it  is,  therefore,  regarded  as 
standing  upon  the  same  footing  with  a  foreign  judgment,  leaving  the  whole  merits  open 
to  re-investigation.  Robinson  v.  PrescOtt,  4  New  Hamp.  Rep.  450;  Mahurin  v.  Bickford, 
6  Id.  567. 

In  Massachusetts  the  courts  are  not  disposed  to  extend  the  constitution  and  law  of 
Congress  any  further  than  the  decisions  of  the  federal  court  necessarily  require,  and  have 
accordingly  held  with  Hew  Hampshire  in  respect  to  the  judgments  of  justices  of  the 
peace.  'Their  language  on  this  subject  is  as  follows :  "  Certainly  we  think  the  judicial 
proceedings  referred  to  in  the  constitution  were  supposed,  by  the  Congress  which  passed 
the  act  providing  the  manner  of  authenticatig  records,  to  have  related  to  proceedings  of 
courts  of  general  jurisdiction,  and  not  those  which  are  merely  of  municipal  authority ;  for 
it  is  required,  that  the  copy  of  the  record  shall  be  certified  by  the  clerk  of  the  court,  and  that 
there  shall  be  also  the  certificate  of  the  judge,  chief  justice,  or  the  presiding  magistrate, 
that  the  attestation  is  in  due  form.  This  is  founded'  upon  the  supposition,  that  the  court, 
whose  proceedings  are  to  be  thus  authenticated,  is  so  constituted  as  to  admit  of  such 
officers ;  and  the  act  has  wisely  left  the  records  of  magistrates  who  may  be  vested  with 
limited  judicial  authority,  varying  in  its  objects  and  extent  in  every  State,  to  be  governed 
by  the  laws  of  the  State  into  which  they  may  be  introduced  for  the  purpose  of  being 
carried  into  effect.  Being  left  unprovided  for  by  the  Constitution  or  laws  of  the  United 
States,  they  stand  upon  no  better  footing  than  foreign  judgments,  being  not  more  than 
prima  fade  evidence  of  debt,  and  liable  to  be  defeated  in  their  operation,  under  the  plea 
of  nil  d^et,  as  other  foreign  judgments  are."  Warren  v.  Flagg,  2  Pick.  Rep.  448. 
Whether  this  is  the  law  in  Indiana,  quere.    See  Cone  v.  Cotton,  3  Blackf.  Rep.  83. 

In  Connecticut,  a  justice's  judgment,  rendered  in  "those  States  where  justices  of  the 
peace  hold  courts  of  record,"  has  been  held  within  the  act  of  Congress,  and  not  re-examin- 
able  when  properly  authenticated.    Bissell  v.  Edwards,  5  Day's  Rep.  363. 

In  Vermont,  the  same  doctrine  prevailed  formerly  as  in  New  Hampshire  and  Massa- 
chusetts, viz.:  that  the  justice's  judgments  of  neighboring  States  generally,  were  not 
contemplated  by  the  act  of  Congress  and  the  constitution,  and  consequently  were  re-ex- 
aminable  upon  the  merits,  when  sued  upon,  like  foreign  judgments.  King  v.  Van  Gilder, 
1  D.  Chip.  Rep.  59.  But  more  recently  it  has  been  held  otherwise  in  regard  to  the  judg- 
ment of  a  justice,  "where  the  law  requires  him  to  keep  records."  Starkweather  v. 
Loomis,  3  Verm.  Rep.  573  ;  Blodget  v.  Jordan,  6  Id.  580.  In  Kentucky,  it  seems  that  a 
judgment  of  an  Indiana  justice  of  the  peace  is  within  both  the  constitution  and  the  act  of 
Congress.     Scott  v.  Cleveland,  3  Monroe's  Rep.  63. 

In  Ohio,  the  doctrine  is,  that  the  mode  of  certifying  the  judgments  of  justices  of  the 
peace  has  not  been  provided  for  by  the  act  of  Congress;  but  when  duly  proved  in 
the  common-law  modS,  they  are  witliin  the  provisions  of  the  constitution,  entitled  to 
"  full  faith  and  credit,"  and  not  subject  to  re  examination.  Silver  Lake  Bank  v.  Harding, 
6  Hamm.  Rep.  545,  546 ;  1  Wright's  Rep.  430  Kuhn  v.  Miller,  Id.  127.    So  also,  it  seems, 
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in  New  York.    Thomas  v.  Robinson,  3  Wend.  Rep.  263,  369.     See  Sheldon  v.  Hopkins,  7 
Id.  435 ;  and  Stockwell  v.  Coleman,  10  Ohio  N.  S.  33  ;  Grant  v.  Bledsoe,  30  Treas.  456. 

And  is  not  this  doctrine  of  the  Ohio  courts  more  consistent  with  the  leading  adjudica- 
tions of  the  federal  court,  than  that  of  New  Hampshire  and  Massachusetts,  which  seems 
to  make  the  effect  of  the  judgment  of  a  neighboring  State  dependent  altogether  upon  the 
ability  of  the  court  rendering  it,  to  comply  with  the  act  of  Congress  as  to  the  form  of 
authentication  ?  In  Mills  v.  Duryee  (7  Cranch,  481),  the  question  arose  upon  pleadings ; 
and  the  decision,  we  think,  should  be  viewed  as  proceeding  entirely  irrespective  of  the 
mode  of  proof;  for  how  could  the  court  say,  in  that  stage  of  the  proceedings,  that 
the  party  would  adopt  the  statute,  instead  of  the  common-law  mode  ?  The  same  remark 
applies  to  Hampton  v.  McConnell  (3  Wheat.  Rep.  234),  and  several  other  cases  decided  in 
a  similar  way. 

A  decree  of  the  Court  of  Chancery  has  been  held  within  the  constitution  and  act 
*190  of  Congress,  *in  Kentucky.  Barbour  v.  Watts,  1  Marsh.  Rep.  292,  293  ;  Tarlton  v. 
Briscoe,  1  Id.  67.  So  also,  in  Louisiana  (Scott  v.  Blanchard,  8  Mart.  Lou.  Rep.  (N. 
S.)  303) ;  in  Tennessee  (Hunt  v.  Lyle,  8  Yerg.  142 ;  6  Id.  412) ;  and  semble,  in  South  Carolina 
(Miller's  Ex'rs  v.  Miller,  1  Bailey's  Rep.  242).  In  New  York,  a  regular  decree  of  divorce, 
by  the  Superior  Court  of  Connecticut,  has  been  viewed  as  standing  upon  the  same 
footing.  Bradshaw  v.  Heath,  13  Wend.  407.  So,  also  in  Maine.  Harding  et  ux.  v. 
Alden,  9  Greenl.  Rep.  149,  et  seq. 

The  judgment  of  a  neighboring  state  being  dependent  for  its  effect  mainly  upon  the  law 
of  the  place  where  it  was  rendered,  a  question  of  much  practical  moment  arises  as  to  the 
mode  In  which  the  local  law  shall  be  ascertained.  In  Thomas  v.  Robinson  (3  Wend.  Rep. 
267),  the  action  was  on  a  justice's  judgment  of  Pennsylvania,  and  Sutherland,  J.,  deliver- 
ing the  opinion  of  the  court,  said ;  "It  appeared  affirmatively  in  this  case,  that  justices' 
courts  in  the  State  of  Pennsylvania  were  created  and  organized  by  statute.  The  superior 
courts  of  that  State  would  take  judicial  notice  of  the  authority  and  jurisdiction  conferred 
by  statute  upon  these  courts  ;  but  the  courts  of  another  state  have  no  judicial  knowledge 
of  the  statute  law  of  Pennsylvania.  It  was  essential,  therefore,  in  order  to  show  what 
faith  and  credit  would  be  given  to  the  j  udgment  of  these  courts  in  Pennsylvania,  to  pro- 
duce and  prove  the  authority  under  which  they  were  organized  and  proceeded  ;  this  could 
only  be  done  by  producing  and  proving  the  statute  by  which  they  were  created.  If  that 
showed  that  thfe  subject  matter  of  the  suit  was  within  the  jurisdiction  of  a  justice's  court, 
and  the  proceedings  appeared  from  the  record  to  have  been  in  conformity  with  the  direc- 
tions, then  it  would  be  entitled  here  (in  New  York),  to  full  faith  and  credit."  See  Shel- 
don V.  Hopkins,  7  Wend.  Rep.  435.  In  Indiana,  an  action  of  dsbt  was  brought  on  a  decree 
in  chancery  of  another  state,  and  the  coujt  said,  that  by  the  general  doctrine,  debt  could 
not  be  maintained  on  such  a  decree,  and  that  if  the  decree  was  entitled  to  that  effect  by 
the  law  where  it  was  rendered,  the  law  should  be  averred  and  proved.  Elliott  v.  Ray,  2 
Blackf.  Rep.  31.  If  a  peculiar  effect  is  given  to  the  proceeding  by  a  statute  of  the  state 
where  it  was  had,  such  statute  should  be  produced.  Id.  See  Cone  v.  Cotton,  2  Blackf. 
Eep.  82.  Other  cases  seem  to  stand  more  directly  upon  the  principles  of  presumptive  evi- 
dence. In  Kentucky,  the  general  rule  is  stated  to  be,  that  when  the  judgment  or  decree 
of  a  sister  state  is  produced,  the  court  wUl  presume  the  tribunal  rendering  it  was  possessed  of 
competent  j  urisdiction  and  authority,  and  that  the  act  done  in  pursuance  of  that  author- 
ity, concludes  and  binds  the  parties.  As  to  impairing  its  full  credit,  the  onus  lies  on  him 
who  resists  it,  to  show  that  by  the  local  law  it  is  not  conclusive.  Scott  v.  Coleman,  5  Litt. 
Kep.  349,  350.  See  the  next  note,  pi.  1  and  2,  and  cases  there  cited,  as  to  the  presumption 
of  jurisdiction.  In  New  Jersey,  where  it  appeared  by  the  record  produced,  that  the  judg- 
ment and  proceeding  on  which  the  action  was  founded,  were  on  a  foreign  attachment, 
Pennington,  J.,  said :  "  The  court  will  take  notice  of  the  record  itself,  and  examine  whether 
it  is  of  such  a  nature  as  to  be  entitled  to  full  credit  or  not ;  and  whether  it  would  be  con- 
clusive evidence  of  a  debt  in  the  courts  of  the  state  from  whence  it  is  brought  (viz.  Penn- 
sylvania). And  I  am  not  ready  to  say,  nor  do  I  believe,  that  a  judgment  founded  on  a 
foreign  attachment,  would  be  conclusive  evidence  of  a  debt  in  the  courts  of  Pennsylvania. 
Foreign  attachments  are,  from  their  nature,  ex  parte,  and  their  proceedings  in  rem.  The 
proceedings  are  not  of  a  common-law  nature,  but  special  remedies  given  the  creditors 
against  the  rights,  credits  and  effects  of  the  debtor  in  his  absence,  in  this  country  by  acts 
of  our  assemblies ;  in  Great  Britain  by  the  custom  of  particular  cities.  They  do  not,  there- 
,  fore,  constitute  such  records  as  full  faith  and  credit  ought  to  be  given  them,  and  against 
which  nothing  can  be  averred.  I  find  that  very  little  credit  is  given  to  judginents  on  for- 
eign attachments  in  the  courts  of  Westminster  Hall ;  the  original  debt  on  which  they  are 
founded  is  permitted  to  be  denied  ;  or,  in  more  technical  language,  traversed,  not  from 
disrespect  to  the  courts  where  the  proceedings  on  attachment  are  had,  but  from  the  nature 
of  the  proceedings,  their  liability  to  fraud  and  error,  and  to  collusion  between  the  plaintiff 
in  the  attachment  and  garnishee.  We,  therefore,  in  my  opinion,  have  a  right  to  presume 
that  the  courts  of  Pennsylvania  would  suffer  the  defendants  in  this  action  to  plead  nil 
debet."    Curtis  v.  Gibbs,  i  Pennington's  Eep.  399,  406. 

We  know  of  no  decisions  expressly  settling  that  the  court,  before  which  the  judgment 
of  a  neighboring  Btate_  is  brought,  may  take  judidal  notice  of  the  law  under  which  it  was 
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rendered  in  ascertaining  its  local  effect ;  but  there  are  some  which  manifest  no  ambignons 
inclination  to  that  doctrine.  In  Clarke's  Adm'r  v.  Day  (3  Leigh's  Bep.  173),  to  a  declara- 
tion on  two  Kentucky  judgments,  the  defendant  pleaded  nil  debet,  and  the  plaintiff 
*191  demurred.  Coulter,  J.,  delivering  *the  opinion  of  the  court,  said:  "As  the  judg- 
ments sued  on  in  this  case  are  to  have  the  same  effect  here  as  they  would  have  if 
sued  on  in  Kentucky,  it  follows  that  this  court  must  ascertain  what  would  be  the  effect 
of  them  there. 

But  then  the  question  occurs,  how  this  matter  of  law  and  usage  of  another  state  is  to  be 
ascertained  by  the  courts  of  this  state?  It  is  said  that  the  federal  courts,  as  well  supreme 
as  inferior,  may  adjudge  the  law  in  such  a  case,  because  considering  their  relation  to  the 
states,  they  may  be  supposed  to  have  judicial  knowledge  of  the  laws  and  usages  of  all 
the  states ;  but  that  in  the  state  courts,  notwithstanding  the  constitution  of  the  United 
States,  and  the  act  of  Congress  of  1790  on  this  subject,  the  laws  of  the  other  states,  in  this 
respect,  can  only  be  ascertained  as  any  other  matter  of  fact,  and  in  the  way  in  which 
foreign  laws  and  usages  are  usually  ascertained.  But  if  such  a  difference  does  exist 
between  the  two  sets  of  tribunals  in  deciding  in  cases  of  the  lex  loci  (concerning  which  I 
gave  no  opinion),  it  does  not  seem  to  me  to  have  any  important  bearing  on  the  question 
before  us.  It  will  he  conceded,  I  presume,  that  but  for  the  provision  in  the  constitution 
and  the  act  of  Congress  before  referred  to,  a  judgment  in  the  state  of  Kentucky,  when 
sued  on  in  a  federal  court  of  this  state,  would  no  more  be  in  the  nature  of  a  domestic  judg- 
ment in  that  court,  than  it  would  be  if  sued  on  in  a  state  court :  in  both  it  would  be  equally 
a  suit  on  a  foreign  judgment.  No  question  concerning  the  lex  loci  arises  in  the  case  ;  it  is 
merely  a  qxiestion  of  evidence ;  and  although  the  weight  to  which  it  may  be  entitled, 
depends  on  the  weight  or  effect  it  has  in  the  state  where  the  judgment  was  pronounced, 
according  to  the  laws  and  usages  of  that  state,  I  cannot  see  why  a  different  mode  of  decid- 
ing on  such  a  question  should  prevail  in  the  state  and  federal  courts.  The  constitution 
and  law  having  made  the  states,  as  it  were,  domestic  to  each  other,  in  this  respect,  as  to 
both  tribunals,  it  would  seem  to  follow  that  both  tribunals  should  take  cognizance  of  the 
case  as  though  founded  on  a  domestic  judgment."  Id.  175,  176.  "  The  constitution  and 
act  of  Congress,  then,  having  made  the  states  domestic  to  each  other,  in  regard  to  this 
matter,  the  court  of  the  state  must  try  this  issue  in  the  usual  way,  by  informing  itself  of 
the  law  of  the  state  of  Kentucky,  as  the  federal  courts  must  do,  should  there  be  any  doubt 
about  it.  In  this  case,  the  judgment  sued  on  was  aflBrmed  on  an  appeal  to  the  Supreme 
Court  of  that  state ;  and  I  presume,  we  can  safely  say,  as  the  federal  court  said  in  a  similar 
case,  that  such  judgment  must  be  conclusive  on  the  parties  in  that  state."  Id.  177.  In 
Curtis  v.  Gibbs  (1  Pennington's  Bep.  399),  the  same  point  arose  on  a  similar  state  of  plead- 
ings, with  respect  to  a  judgment  of  the  Common  Pleas  of  Pennsylvania,  it  was  contended 
by  counsel,  that  the  effect  of  a  judgment  of  a  neighboring  state  was  a  question  of  fact  to 
be  tried  by  a  jury,  and,  therefore,  that  the  plea  of  nil  debet  was  proper  to  put  that  fact  in 
issue.  But,  per  Pennington,  J.,  "I  think  differently.  It  must  be  an  intelligent  jury 
indeed  that  could  mark  the  precise  limits  between  conclusive  and  prima  facie  evidence. 
This  court  will  certainly  take  notice  of  the  constitution  of  the  states  forming  the  Union, 
if  not  of  their  statutes  ;  and  in  doing  this,  we  find  that  by  the  constitution  of  the  state  of 
Penneylvania,  the  courts  of  common  pleas  in  the  several  counties  of  that  state  are  common- 
law  courts,  having  important  jurisdiction,  possessing  an  authority,  in  one  particular  case, 
of  issuing  certioranes  to  inferior  jurisdictions :  no  doubt  can  be  entertained  hut  that  a 
judgment,  obtained  in  one  of  these  courts  in  a  regular  course  of  the  common  law,  on  both 
parties  being  in  court  and  a  defense  made  or  an  opportunity  to  make  it,  would  be  conclu- 
sive evidence  of  debt ;  and  that  nil  debet  to  a  declaration  founded  on  a  judgment  so 
obtained,  would  he  a  bad  plea."  Id.  405.  In  Hoxie  v.  Wright  (8  Verm.  Rep.  363,  367), 
the  action  was  on  a  judgment  of  the  Supreme  Court  of  Massacliusetts ;  no  proof  was  given 
(at  least  so  it  seems  from  the  report),  respecting  the  effect  to  which  the  judgment  would 
be  entitled  by  the  law  of  Massachusetts.  But  Prentiss,  J.,  delivering  the  opinion,  in  order 
to  ascertain  what  such  effect  would  be,  referred  directly  to  the  Massachusetts  reports.  See 
Wernwag  v.  Pawling,  5  Gill  and  John.  500,  508 ;  also,  Spencer  v.  Sloo,  8  Lou.  Rep.  (Curry), 
390,  398,  394.  In  connection  with  this  view,  the  case  of  Mills  v.  Duryee  (7  Cranch,  481), 
deserves  again  to  be  noticed.  The  plaintiff  there  declared  in  a  territorial  court  of  the 
District  of  Columbia,  on  a  judgment  of  the  Supreme  Court  of  the  state  of  New  York.  The 
plea  was  nil  debet,  to  which  there  was  a  demurrer,  and  judgment  passed  for  the  plaintiff. 
On  appeal,  the  judgment  was  sustained  on  the  ground  that  the  constitution  and  act  of 
Congress  having  placed  all  the  judgments  of  neighboring  states  on  the  footing  of  domestic 
judgments,  nul  tid  record  was  the  only  proper  plea.  Now,  it  is  observable  that  the 
federal  court  not  only,  but  the  court  below,  did  take  judicial  notice  of  tlio  law  of  New 
York,  for  they  overruled  the  plea  of  nil  debet,  simply  because  it  would  be  inadmissible 
in  New  York.  And  it  can  be  hardly  said,  that  there  is  any  room  for  a  distinction 
between  the  federal  and  state  courts  in  this  respect:  both,  according  to  the  doctrine 
■of  the  case  under  consideration,  are  equally  bound  ex  officio  to  inquire  into  and  take  j  udicial 
notice  of  the  lex  loci;  for  the  federal  court,  in  this  instance,  was  acting  as  an  appellate 
court ;  and  it  is  of  the  nature  of  an  appellate  court  that  it  must  deal  wiui  the  matter  sub- 
mitted to  it  precisely  as  the  court  a  quo  should  have  done.    Indeed,  all  the  decisions  which 
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*192  *In  the  case  of  Guinness  agt.  Carroll,(l)  which  was  an  action  brought 
upon  an  Irish  judgment,  the  Court  of  King's  Bench  expressed  doubts  as 
to  the  point,  whether  the  grounds  of  the  judgment  were  examinable.  Lord 
Tenterden,  C.  J.,  said :  "  Assuming  that  this  court,  as  has  been  contended, 
can  inquire  into  the  consideration  of  a  judgment  like  that  declared  on,  and 
that,  on  principles  of  general  justice,  we  ought  not  to  give  it  effect  if  it  has 
been  unduly  obtained,  still  I  am  of  opinion  that  this  has  not  been  made 
apparent."  The  argument  in  the  case  turned  on  the  point,  whether  a  judg- 
ment in  Ireland  has  the  same  effect  as  a  judgment  of  a  court  of  record  in 
England.  In  the  case  of  Ferguson  agt.  Mahon,(2)  however,  which  was  a 
similar  action,  the  court  seemed  to  take  it  for  granted  that  no  inquiry  was 
open  into  the  merits  of  the  action  or  the  propriety  of  the  decision. 

Colonial  judgment.  In  the  later  case  of  Henderson  agt.  Henderson,  (3) 
which  was  an  action  upon  a  decree  of  the  Court  of  Chancery  in  Newfound- 
land, it  was  held,  that  the  defendant  could  not  set  up  as  a  defense  matter 
that  could  have  been  relied  upon  in  the  colonial  court.  All  the  previous 
authorities  were  cited  and  discussed  in  this  case.  Lord  Denman,  C.  J.,  in 
giving  the  judgment  of  the  court  observed:  "Several  pleas  were  pleaded 
to  show  that  the  defendant  had  not  had  justice  done  him  in  the  Court  of 
Chancery  at  Newfoundland.  This  is  never  to  be  presumed ;  but  the  con- 
trary principle  holds,  unless  we  see  in  the  clearest  light  that  the  foreign  law, 
or  at  least  some  part  of  the  proceedings  of  the  foreign  court,  are 
*193  repugnant  to  *natural  justice;  and  this  has  been  often  made  the  sub- 
ject of  inquiry  in  our  courts.  But  it  steers  clear  of  an  inquiry  into 
the  merits  of  the  case  upon  the  facts  found ;  for  whatever  constituted  a 
defense  in  that  court  ought  to  have  been  pleaded  there.  "(4) 

In  considering  the  proceedings  of  a  colonial  court,  the  courts  of  this 
country  look  at  their  substance  and  not  at  their  form ;  it  has  been  said  that 
few  foreign  judgments  could  be  sustained,  if  the  same  accuracy  in  them 
were  required  as  in  our  own.  (5) 

Where  judgment  not  conclitsive  in  country  where  pronounced.  A  for- 
eign judgment  will  not  be  an  estoppel  in  this  country,  if  it  do  not  appear 
to  be  final  and  conclusive  as  an  estoppel  in  the  country  where  it  was  pro- 
nounced. (6) 

Where  a  foreign  judgment,  however,  proceeds  upon  an  error  in  law 
apparent  upon  the  face  of  it,  it  may  be  impeached ;  and  this,  even  where  it 

have  been  made,  overruling  the  plea  of  nil  debet,  when  pleaded  to  a  declaration  on  the 
judgment  of  a  neighboring  state,  seems  to  us  as  virtually  maintaining  the  domestic 
character  of  such  judgment,  to  the  extent  of  requiring  the  court  which  is  to  pass  upon  its 
effect,  to  take  judicial  notice  of  the  local  law  upon  which  that  effect  depends.  For  how 
else  can  it  be  determined,  upon  demurrer,  that  the  plea  of  nil  debet  is  improper  ?  See  Hall 
V.  Williams,  6  Pick.  Rep.  232,  287 ;  Field  v.  Gibbs,  1  Peters'  C.  C.  Rep.  155 ;  Evans  v. 
Tatem,  9  Serg.  &  Rawle,  259  ;  Earthman's  Adm'r  v.  Jones,  3  Terg.  Rep.  484 ;  Wade  v.  Wade, 
Cam.  &  Nor.  486 ;  Armstrong  v.  Carson's  Ex'rs,  2  Dall.  Rep.  302 ;  Phelps  v.  Holker,  1  Id, 
261 ;  Hampton  v.  McConnell,  2  Wheat.  284 ;  Mayhew  v.  Thatcher,  6  Id.  139.  See  ante, 
note  288. 

(When  a  foreign  judgment  is  proved,  its  validity  will  be  determined  according  to  the 
law  of  the  country  in  which  it  was  rendered  (Holton  v.  Qleason,  6  Poster  (N.  H.)  501)  ; 
which  law  must  be  proved  in  each  case  as  a  fact.  Peck  v.  Hibbard,  26  Vt.  698  ;  McCor- 
mick  V.  Garnett,  27  Eng.  Law  &  Eq.  339  ;  Monroe  v.  Douglass,  1  Selde«  N.  T.  447.  As  to 
the  mode  of  proving  a  foreign  judgment,  see  Spaulding  v.  Vincent,  24  Vt.  501 ;  Gaines  v. 
Relf,  12  How.  U.  S.  472 ;  of  a  sister  state,  see  Catlin  v.  Underbill,  4  McLean,  199  ;  Duvall 
v.  Ellis,  13  Mis.  203.) 

(1)  1  B.  &  Ad.  463. 

(2)  11  A.  &  E.  179,  183. 
(8)  6  Q.  B.  288. 

(4)  Id.  298.     See  also  Sims  v.  Thomas,  8  Law  Rep.  415. 

(5)  By  Lord  Tenterden,  C.  J.,  in  Henley  v.  Soper,  8  B.  &  C.  20. 

(6)  Plummer  v.  Woodburne,  4  B.  &  C.  636.  See  also  Obichini  v.  Bligh,  8  Bing.  351  • 
Smith  V.  Nicolls,  5  N.  C.  222. 
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is  set  Tip  in  answer  to  an  action,  and  the  action  is  not  brought  upon  it. 
Thus  in  the  case  of  Novelli  agt.  Rossi,(l)  -where  it  appeared  that  the  French 
court  had  mistaken  the  law  of  England  as  to  the  eflfect  of  the  cancellation  of 
a  hill  of  exchange,  and  that  its  decree  had  been  founded  upon  such  mistake, 
the  defendant  was  not  allowed  to  set  up  the  decree,  in  answer  to  the  plain- 
tiff's claim.  But  on  the  ground  that  the  foreign  courts  are  much  more 
competent  to  decide  questions  arising  upon  the  law  of  the  foreign  country, 
the  English  courts  will  not  set  aside  the  judgments  of  foreign  courts  for  a 
mistake  of  law,  unless  they  see  very  plainly  that  such  a  mistake  has  been 
committed.  (2) 

The  judgments  of  foreign  courts  may  of  course  be  avoided,  as  those  of 
our  own  courts,  if  founded  on  fraud,  or  pronounced  by  a  court  which  had 
not  competent  jurisdiction  over  the  subject  matter  of  the  cause.  In  all 
such  cases,  the  foreign  sentence  is  considered  to  be  a  nullity.  Not  is  a 
foreign  judgment  available  in  the  courts  of  this  country,  either  for  the 
plaintiff  or  defendant,  if  anything  appears  in  the  record  of  the  proceedings 
on  which  the  judgment  is  founded,  contrary  to  reason  and  natural  jus- 
tice. (3)  In  the  case  of  Price  agt.  Dewhurst,(4)  on  a  question  as  to 
*194  the  *validity  of  a  sentence  of  a  court  in  a  foreign  country,  giving 
effect  to  a  bequest  of  personal  property  by  a  British  subject  domiciled 
there,  the  sentence  was  considered  null  and  void,  the  persons  interested 
under  the  will,  and  claiming  the  property  bequeathed,  having  taken  part  in 
the  proceedings  of  the  foreign  court,  and  in  fact  having  constituted  the 
court  which  pronounced  the  sentence.  "Wherever  it  is  manifest,"  said 
the  vice-chancellor,  "that  justice  has  been  disregarded,  and  that  the  parties 
are  merely  making  use  of  the  legal  proceedings  as  a  matter  of  form,  for  the 
purpose  of  doing  that  which  is  contrary  to  all  notions  of  justice,  namely,  of 
deciding  for  themselves  and  in  their  own  favor,  the  court  is  bound  to  treat 
their  decision  as  a  matter  of  no  value  or  substance."  The  foreign  sentence, 
therefore,  in  that  case,  was  declared  to  be  fraudulent  and  void. 

Where  it  appears  defendant  has  not  been  summoned.  Again,  if  the 
judgment  should  have  passed  against  a  defendant  who,  it  appears,  has  not 
been  served  with  process,  nor  had  any  opportunity  of  defending  the  action, 
such  a  judgment  would  not  be  enforced  by  courts  of  justice  in  this  country. 
This  point  occurred  in  the  case  of  Buchanan  agt.  Rucker,  (5)  where  it 
appeared  from  the  proceedings,  that  the  summons  had  been  served  by  nail- 
ing up  a  copy  of  the  declaration  on  the  door  of  the  court  house ;  and  it 
was  adjudged,  that  although  such  might  be  the  practice  abroad,  it  was  a 
practice  inconsistent  with  all  principles  of  justice,  and  that  the  judgment 
therefore  could  not  be  made  the  ground  of  an  action  of  assumpsit.  It  will 
be  necessary  therefore  to  prove,  that  the  party  was  duly  summoned  ;  or,  if 
he  is  described  in  these  proceedings  as  an  absentee,  that  he  had 
*203     absented  himself  from  the  country ;  (6)  for  the  mere  absence  of  *a 

(1)  2  B.  &  Ad.  757  ;  S.  C.  (more  fully  stated),  9  L.  J.,  K.  B.  307.  In  Buchanan  v.  Rucker 
(1  Camp.  67),  Lord  EUenborough,  C.  J.,  says,  that  there  might  be  such  glaring  injustice 
on  the  face  of  a  foreign  judgment,  or  it  might  have  a  rice  rendering  it  so  ludicrous,  that 
it  could  not  raise  an  assumpsit,  and  if  submitted  to  the  jurisdiction  of  the  courts  of  this 
country  could  not  be  enforced. 

(3)  Becquet  v.  M'Carthy,  3  B.  &  Ad.  957  ;  Alivon  v.  Furnlval,  1  C,  M.  &  R.  293.  And 
see  Arnott  v.  Redfern,  3  Bing.  858  ;  S.  C,  2  C.  &  P.  88. 

•  (8)  See  by  Lord  EUenborough,  C.  J.,  1  Campf  63 ;  by  Lord  Denman,  C.  J.,  11  A  &  B 
181 ;  6  Q.  B.  298 ;  by  Maule,  J.,  1  M.  &  a.  895  ;  by  Brady,  C.  J.,  8  Ir.  Law  Rep.  417 

^4)  8  Sim.  279  ;  S.  C,  4  Myl.  &  Cr.  76.  ^ 

(5)  Camp.  63 ;  S.  C,  9  East,  192.     See  also  Mees  v.  Thelluson,  20  Eng.  Law  &  Eq.  465. 

(6)  Buchanan  v.  Rucker,  ut  supra.  See  also  Cavau  v.  Stewart,  1  Stark.  R.  525  ;  Frank- 
land  V.  MacGusty,  1  Knapp  Pr.  C.  274 ;  Obichini  v.  Bligh,  8  Bing.  351 ;  Ferguson  v  Mahon 
11  A.  &  E.  179  ;  Houlditch  v.  Donegal,  8  Bligh.  (N.  S.)  338.  .    ' 

NoTB  808.— Buchanan  v.  Rucker,  cited  in  the  text,  proceeds  expressly  upon  the  ground 
of  a  total  want  of  jurisdiction.    On  the  argument  it  was  attempted  to  maintain  the  judg- 
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ment  by  the  local  law  of  the  island  of  Tobago,  where  it  was  rendered,  which,  in  terms, 
authorized  proceedings  of  a  similar  nature  against  persons  absent  from  the  island.  Lord 
EUenborough,  who  delivered  the  opinion  (9  East,  192),  said :  "  Absent  from  the  island 
must  be  taken  only  to  apply  to  persons  who  had  been  present  there,  and  were  subject  to 
the  jurisdiction  of  the  court  out  of  which  the  process  issued  ;  and  as  nothing  of  that  sort 
was  in  proof  here  to  show  that  the  defendant  was  subject  to  the  jiirisdiction  at  the  time 
of  commencing  the  suit,  there  is  no  foundation  for  raising  an  assumpsit  upon  the  judg- 
ment so  obtained." 

The  proposition  that  a  judgment  pronounced  without  jurisdiction  is  void,  and  can  be  no 
evidence  whatever,  is  universally  acknowledged,  not  only  in  respect  to  foreign  judgments, 
but  to  judgments  as  among  the  neighboring  states,  as  well  as  to  domestic  judgments. 
See  note  263.  And  we  had  occasion  to  observe  in  the  next  preceding  note,  that  it  makes 
no  difference  whether  the  judgment  is  sought  to  be  enforced  directly  by  action,  or 
whether  it  comes  incidentally  in  question.  The  application  of  this  doctrine  to  foreign 
judgments,  and  to  judgments  as  among  the  several  states,  will  be  found  recognized  in 

nearly  all  the  cases  which  we  shall  have  occasion  to  cite  in  this  note.     So  far  as  the 
*195    general  principle  is  concerned,  there  is  no  difficulty ;  but  the  *point  of  embarass- 

ment  usually  lies  in  determining  whether  the  court  had  jurisdiction  in  fact,  and  in 
ascertaining  how  far  that  jurisdiction  extended  in  the  particular  instance. 

1.  This  will  lead  to  the  inquiry  among  others,  was  the  court  properly  constituted  ?  Such 
inquiry  is  always  allowable  when  a  foreign  judgment,  or  the  judgment  of  a  neighboring 
State  comes  in  question  (Rose  v.  Himely,  4  Cranch,  241 ;  269,  per  Marshall,  C.  J. ;  Cherriot 
V.  Foussat,  3  Binn.  Rep.  220  ;  Moren  v.  Killibrew,  2  Yerg.  Rep.  376,  379,  380  ;  TheNueva 
Anna  and  Llebre,  6  Wheat.  Rep.  193) ;  but  to  what  length  is  not  very  clearly  defined. 
In  the  Bank  of  North  America  v.  McCall  (4  Binn.  Rep.  371),  an  objection  was  started  as  to 
the  jurisdiction  of  a  court,  acting  at  St.  Domingo,  which  was  said  not  to  have  been 
derived  from  the  proper  authority  ;  and  it  was  held  sufficient  that  the  court  was  one  de 
facto,  deriving  its  authority  from  those  in  whom  the  power  of  the  country  was  for  the 
time  being  vested ;  and,  therefore,  it  was  deemed  to  have  the  j  urisdiction  of  a  legitimatf 
court.  S.  P.  Ingram's  Heirs  v.  Cocke,  1  Overton's  Tenn.  Rep.  22.  See  per  Best,  C.  J., 
Yrisarri  v.  Clement,  2  Carr.  &  Payne,  223.  If  the  origin  of  the  foreign  court  does  not 
appear,  it  seems  that  it  will  be  presumed  legitimate ;  but  where  the  source  of  its  authority 
is  stated,  the  tribunal  before  which  its  j  adgment  is  produced  will  examine  it ;  and  if  it  be 
contrary  to  the  usual  mode  of  constituting  courts,  it  shifts  the  onus  prohandi  upon  the 
party  who  would  sustain  the  judgment,  and  it  will  then  be  for  him  to  establish  that  the 
foreign  court  was  properly  organized.  See  per  Washington,  J.,  Suell  v.  Faussatt,  1  Wash. 
C.  C.  Rep,  271,  274 ;  S.  C,  3  Binn.  Rep.  239.  See  ante,  note  302,  as  to  this  doctrine  as 
applicable  to  admiralty  decrees. 

2.  Another  inquiry  will  be,  luia  the  foreign  court,  or  the  court  of  the  neighboring  State, 
as  the  case  may  be,  complied  with  the  local  law,  so  as  to  have  enabled  it  to  acquire  jurisdiction 
over  what  it  has  assumed  to  decide  f  That  this  inquiry  is  admissible,  results  necessarily 
from  the  legal  truism,  that  a  judgment  void  where  it  is  rendered,  is  void  everywhere.  It 
has  indeed,  been  said,  in  a  general  way,  in  reference  to  admiralty  proceedings,  that  a 
foreign  coftrt,  so  far  as  its  jurisdiction  depends  upon  municipal  rules,  must  judge  whether 
it  has  jurisdiction  or  not,  and  that  such  decision  must  be  respected.  Per  Marshall,  C.  J., 
Rose  V.  Himely,  4  Cranch,  276.  See  also  Cherriot  v.  Foussat,  3  Binn.  Rep.  355,  per  Tilgh- 
man,  C.  J.  But  if,  by  our  obligation  to  respect  decisions  of  this  character,  it  is  intended 
to  affirm  that  we  are  to  regard  them  as  conclusive,  the  doctrine  carried  out  and  applied  to 
foreign  courts  deriving  their  j  urisdiction  under  local  regulations,  which  obviously  lead  to 
an  absurdity  not  to  be  countenanced  ;  for  every  court  either  expressly  or  by  implication 
passes  upon  the  question  of  its  own  jurisdiction  whenever  it  renders  judgment;  and  to 
say  that  because  it  has  so  passed  upon  it,  there  shall  be  no  further  examination  into  the 
point,  would  be  paying  to  foreign  judgments  a  more  deferential  regard  than  is  allowed 
even  to  domestic  j  udgments.  See  note  262.  In  Earthman  v.  Jones,  the  Supreme  Court 
of  Tennessee  held  a  Missouri  judgment,  rendered  upon  attachment,  void,  because,  among 
other  things,  the  return  of  the  officer  to  the  attachment  did  not  comply  with  the  local 
statute.  JEarthman's  Adm'r  v.  Jones,  2  Yerg.  Rep.  484,  per  Whyte,  J.,  Peck,  J.,  concur- 
ring. See  also.  Cone  v.  Cotton,  3  Blackf.  Rep.  83  ;  Buchanan  v.  Rucker,  9  East,  192,  194 ; 
Moren  v.  Killibrew,  2  Yerg.  Rep.  376  ;  Elliot  v.  Piersol,  1  Pet.  Rep.  340,  341 ;  Thompson 
V.  Tolmie,  3  Pet.  Rep.  157 ;  Fisher  v.  Harnden,  1  Paine's  Rep.  155. 

(A  foreign  judgment  is  conclusive,  so  far  as  to  preclude  a  retrial  upon  the  merits. 
Lozier  v.  Westcott,  26  N.  Y.  146.  The  defendant  may  show  that  the  foreign  court  had  not 
jurisdiction  of  the  subject  nwtter  of  the  suit,  or  that  the  defendant  was  not  served  with 
process,  or  that  the  j  udgment  was  fraudulently  obtained.  Henderson  v.  Henderson,  6  C. 
B.  288  ;  Ferguson  v.  Mahen,  Jl  Ad.  &  Ellis,  179  and  authorities  cited  by  Judge  Davxes  in 
Lozier  v.  Westcott.  As  to  tlie  mode  of  obtaining  jurisdiction  of  the  person,  see  also  cases 
cited  in  the  text.  It  may  also  be  shown  that  the  judgment  was  afterwards  reversed  or 
vacated  by  the  court  rendering  it.  even  where  that  was  done  after  issue  joined  upon  it  in 
this  Slate.  Kinsey  v.  Ford,  38  Barb.  195.  In  Jarvis  v.  Sewall  (40  Barb.  449),  the  mode 
of  proving  a  judgment  or  decree  of  the  privy  council  in  England,  which  is  not  a  court  of 
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record,  and  has  neither  clerk  nor  seal,  is  considered  and  passed  upon,  in  an  action  upon  a 
bond  for  costs  given  on  appeal  from  a  Canada  judgment.) 

A  question  somewhat  perplexing  not  imfrequently  arises  under  this  branch  of  the 
inqiiiiy — viz :  what  is  the  presumption  where  a  foreign  judgment,  or  the  judgment  of  a 
neighboring  State,  is  introduced,  respecting  its  jurisdiction,  as  depending  upon  its  com- 
pliance or  non-compliance  with  the  local  law  ?  In  Umbragio  v.  BBgh  (8  Bing.  Rep.  335), 
a  suit  was  instituted  in  England  to  recover  damages  awarded  by  the  vice-admiralty  of  the 
island  of  Malta ;  and  it  was  held,  that  the  decree,  in  order  to  be  evidence  of  indebtedness, 
must  show  expressly,  and  not  by  mere  inference,  that  the  defendant  was  brought  within 
the  jurisdiction  of  the  Vice-Admiralty  Court,  and  that  the  court  where  the  suit  was  pend- 
ing would  not  presume  it.  So  also,  in  Thurber  v.  Blackburne  (1  New  Hamp.  Eep.  242, 
246),  where  debt  was  brought,  in  New  Hampshire,  upon  a  judgment  of  the  Common 
Pleas  of  Rhode  Island,  held,  that  inasmuch  as  it  did  not  appear  by  the  record  that  the 
defendant  had  personal  notice  of  the  suit,  or  appeared  to  the  action  fa  the  court  where  the 
judgment  was  pronounced,  the  judgment  must  be  regarded  as  obtained  without  jurisdic- 
tion ;  for  these  facts  would  not  be  presumed.  In  Bradshaw  v.  Heath  (IH  Wend.  Eep.  407), 
the  plaintiff,  Mary  Bradshaw,  brought  ejectment,  in  New  York,  for  dower,  and  in  answer 
to  proof  on  the  part  of  the  defendant,  that  the  plaintiff  previous  to  the  marriage  in  virtue 
of  which  she  claimed  dower,  was  a  married  woman,  and  that  her  first  husband  was 
*196  still  alive — the  plaintiff  ^produced  a  record  of  the  Superior  Court  of  Connecticut, 
containing  a  sentence  of  divorce,  on  her  petition,  from  her  first  husband.  The 
petition,  as  stated  in  the  record,  alleged  that  the  first  husband  had  deserted  the  petitioner, 
and  had  ever  since  been  to  parts  unknown.  No  appearance  on  the  part  of  the  husband 
was  shown  by  the  record,  nor  did  it  state  that  he  was  served  vrith  process,  or  had  notice  of 
the  proceeding  ;  but,  on  the  contrary,  the  adjudication  was  alleged  to  have  been  made  on 
hearing  "  the  plea  and  evidence  produced  by  the  plaintiff."  The  defendant  proved  that 
the  first  husband,  at  the  time  of  the  presentation  of  the  petition,  and  of  the  granting  of 
the  divorce,  was  an  inhabitant  of  the  State  of  New  York  ;  and  the  court  held,  that  although 
the  record  of  a  court  of  competent  jurisdiction  of  another  State,  granting  a  divorce,  is 
conclusive,  and  entitled  to  full  faith  and  credit,  yet  it  is  so,  only  as  to  matters  clearly  and 
distinctly  stated  in  it,  and  not  as  to  those  which  are  merely  inferrable  by  argument  from 
the  judgment ;  that,  in  the  particular  case,  the  record  of  divorce  was  no  evidence  of  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant  in  those  proceedings,  because  no 
fact  was  stated  giving  jurisdiction ;  and  if  jurisdiction  was  inferrable  at  all,  it  was  only 
so  by  argument  from  the  judgment ;  and  consequently  that  the  presumption  under  the 
circumstances,  was  against  the.  validity  of  the  decree.  See  Harding  et  ux  v.  Alden,  9 
Greenl.  Rep.  140,  et  seq. ;  Harrison  v.  Harrison,  19  Ala.  499  ;  Hull  v.  Hull,  2  Strobh.  Eq. 
174.  In  Scott  V.  Coleman  (5  Litt.  Rep.  350),  the  rule  on  this  subject  with  regard  to  the 
ordinary  judgments  of  neighboring  States,  is  laid  down  as  follows:  "that  when  the 
judgment  or  decree  of  a  sister  State  is  produced,  rendered  by  one  of  its  tribunals,  we  must 
presume  that  tribunal  had  jurisdiction  and  authority,"  and  the  onus  of  impeaching  it  is 
thus  thrown  on  him  against  whom  it  is  urged.  ' 

A  distinction,  however,  is  taken  in  this  particular  in  several  cases  between  J  udgments 
of  courts  of  limited  and  special  jurisdietion,  and  those  of  general  jurisdiction.  But  what 
is  a  court  of  limited  and  special  jurisdiction,  as  contradistinguished  from  a  court  of  general 
jurisdiction?  and  in  what  way  is  the  tribunal  before  which  a  judgment  of  a  foreign  court 
is  produced  to  determine  whether  such  court  belongs  to  the  one  or  the  other  of  these 
classes  ?  These  and  other  points  suggest  themselves,  when  the  mind  is  brought  to  bear 
upon  the  subject,  and  without  attempting  anything  like  a  solution  of  them,  we  shall  con- 
tent ourselves  with  using  the  terms  mentioned  as  they  are  used  in  the  books.  In  respect 
to  courts  of  general  jurisdiction,  then,  the  rule  is,  that  they  are  presumed  to  have  had 
jurisdiction  until  the  contrary  clearly  appears.  See  Mills  v.  Martin,  19  Johns.  Rep.  33,  per 
Spencer,  J.  See,  also,  Thomas  v.  Robinson,  3  Wend.  Rep.  367 ;  Peacock  v.  Bell,  1  Sa'und. 
73,  74,  75  ;  2  Kernan  Rep.  156.  This  rule  has  been  applied,  in  New  York,  to  the  judgments 
of  courts  of  common  pleas  and  county  courts  of  neighboring  states.  Thus,  in  Shumway 
V.  Stillman  (4  Cowen's  Rep.  292  ;  S.  C,  6  Wend.  447),  debt  was  brought  ou  a  common 
pleas  judgment  of  Massachusetts  ;  the  defendant  plead,  that  at  the  time  of  the  commence- 
ment of  the  suit  in  which  the  judgment  was  obtained,  and  ever  since,  he  had  been,  and 
still  was,  a  resident  in  Schenectady,  in  the  state  of  New  York.  To  this  there  was  a'gen- 
eral  demurrer,  which  the  court  sustained,  on  the  ground  that  the  defendant  had  not 
expressly  negatived  the  idea,  that  heappearedto  the  suit,  and  thus  conferred  j  urisdictfcn. 
"Every  presumption,"  says  Sutherland,  J.,  delivering  the  opinion  (4  Cowen's  Rep.  294 
296),  "  is  in  favor  of  the  jurisdiction  of  the  court.  The  record  is  prima  facie  evidence  of  it  '■ 
and  will  beheld  conclusive,  until  clearly  and  explicitly  disproved."  See  S.  P.,  Harrod  v' 
Barretto,  1  Hall's  Rep.  N.  Y.  S.  C.  155.  In  Wheeler  v.  Rayniond  (8  Cowen's  Rep.  311),  the 
court  seem  to  have  held  similarly  in  respect  to  proceedings  of  a  county  court  of  Vermont 
commenced  under  a  statute  of  that  state  relating  to  foreign  attachments.  The  same  doc- 
trine has  been  acted  on  in  Connecticut.    Smith  v.  Rhoades,  1  Day's  R.  168. 

But  in  respect  to  courts  of  limited  and  special  jurisdiction,  the  rule  is  different ;  nothing 
is  presumed  in  their  favor  so  far  as  it  respects  jurisdiction ;  and  the  party  seeking  to  avail 
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himself  of  their  judgments,  must  show  that  they  had  jurisdiction  affirmatively.  See 
Mills  V.  Martin,  19  Johns.  Rep.  33  ;  also  9  Mod.  95  ;  2  Wils.  16  ;  Peacock  v.  Bell,  1  Saund. 
Rep.  73,  74  ;  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  178  ;  S.  C,  1  Peters'  C.  C.  Rep.  30 ; 
Wheeler  v.  Raymond,  8  Cowen's  Rep.  311.  Accordingly,  in  New  York,  where  an  action 
was  brought  on  a  justice's  judgment  of  «  neigliboring  state,  held  that  it  could  not  be 
sustained  until  the  statute  creating  and  organizing  the  court  was  produced  and  proved, 
that  it  might  be  seen  whether  the  justice  had  jurisdiction  or  not ;  for  the  courts  of  one 
state  will  not  take  judicial  notice  of  the  statutes  of  another.    Thomas  v.  Robinson,  3 

Wend.  Rep.  367  ;  Sheldon  v.  Hopkins,  7  Id.  435.  See  the  next  preceding  note. 
*197  *Now,  by  statute  of  New  York,  a  transcript  from  the  docket  of  a  justice  of  an  adjoin- 
ing state  is  made  presumptive  evidence  of  the  facts  stated  in  such  transcript,  when 
authenticated  in  the  mode  prescribed  in  the  act.  Laws  of  1836,  p.  658,  59th  sess.  chap. 
439.  See  post,  as  to  proof  of  records  and  judicial  proceedings.  The  transcript,  however, 
is  liable  to  be  controverted  by  evidence  in  all  its  parts  relative  to  the  validity  of  the  judg- 
ment. Id.  §  4.  In  Indiana,  a  scire  facias,  it  appeared,  had  been  issued  by  a  justice  of  the 
peace  of  OMo,  and  on  a  return  of  the  writ  "not  found,"  judgment  passed  for  the  plaintiff, 
upon  which  action  was  brought  in  the  former  state  ;  and  held,  that  the  judgment  having 
been  rendered  without  service  of  the  writ  or  the  return  of  two  nihils,  would  not,  on  com- 
mon-law principles,  support  the  action;  and  that  if  the  j udgment  was  authorized  by  a 
statute  of  Ohio  on  the  return  of  "  not  found,"  such  statute  must  be  shown  by  the  party 
setting  up  the  judgment.  Cone  v.  Cotton,  2  Blackf.  Rep.  82.  And  in  regard  to  this  class 
of  jurisdictions  it  is  observable  generally,  that  where  a  statute  prescribes  a  new  proceeding, 
either  unknown  to  the  common  law  or  contrary  thereto,  the  statute,  so  far  at  least  as  those 
parts  of  it  essential  to  jurisdiction  are  concerned,  must  be  not  only  proved,  but  shown  to 
have  been  strictly  pursued,  or  the  proceeding  will  be  held  a  nullity.  Per  Whyte,  J., 
Earthman  v.  Jones,  2  Yerg.  493.  The  same  has  been  said  with  regard  to  summary  pro- 
ceedings and  extraordinary  powers,  exercised  by  any  court  under  a  special  statute. 
Thatcher  v.  Powell,  5  Wheat.  Rep.  119,  127.  See  Holmes  v.  Broughton,  10  Wend.  Rep. 
75 ;  Cx)llet  v.  Keith,  3  East,  221 ;  Walker  v.  Maxwell,  1  Mass.  Rep.  103. 

3.  A  still  further  inquiry  may  arise,  when  a  foreign  judgment,  or  the  judgment  of  a 
neighboring  state,  is  produced,  viz :  what  measure  of  jurisdiction  could  the  sovereign  power 
of  the  place  where  the  judgment  was  rendered,  confer  upon  its  courts  ?  Considered  in  an 
international  point  of  view,  jurisdiction,  to  be  rightfully  obtained,  must  be  founded  either 
upon  the  person  of  the  defendant  being  within  the  territory  of  the  sovereign  where  the 
court  sits,  or  his  property  being  within  such  territory ;  for  otherwise,  there  can  be  no 
sovereignty  exerted,  upon  the  known  maxim,  extra  territorium  jus  dicenti  impune  nan 
paretur.  Story's  Confl.  of  Laws,  450 ;  3  Dig.  Lib.  2,  tit.  1  ch.  20 ;  1  BouUenois'  Pr.  Gen. 
1,  2,  pp.  2,  3  ;  Vattel,  b.  3,  ch.  8,  §  84.  Even,  therefore,  should  the  legislature  of  a  nation 
or  of  a  neighboring  state  expressly  grant  jurisdiction  to  its  courts  over  persons  or  prop- 
erty not  within  its  territory,  such  grant  would  be  treated  elsewhere  as  a  mere  attempt  at 
usurpation,  and  all  judicial  proceedings  in  virtue  of  it,  held  utterly  void  for  every  purpose. 
See  Buchanan  v.  Rucker,  cited  in  the  text ;  also,  Picquet  v.  Swan,  5  Mason's  Rep.  3!>,  43, 
43,  per  Story,  J. ;  Story's  Confl.  of  Laws,  450,  451 ;  Kilbum  v.  Woodworth,  5  Johns.  Rep. 
37 ;  Robinson  v.  Ward's  Ex'rs,  8  Id.  86 ;  Borden  v.  Fitch,  15  Id.  121 ;  Hall  v.  Williams,  6 
Pick.  Rep.  333,  340,  et  seq. ;  Flower  v.  Parker,  3  Mason's  Rep.  351,  per  Story,  J. ;  Bartlett 
v.  Knight,  1  Mass.  Rep.  401 ;  Miller's  Ex'rs  v.  Miller,  1  Bailey's  Rep.  242 ;  Earthman's 
Adm'r  v.  Jones,  3  Yerg.  Rep.  484;  Moren  v.  Killibrew,  Id.  376;  Rogers  v.  Coleman,  Har- 
din's Rep.  413 ;  St.  Albans  v.  Bush,  4  Vermont  Rep.  58,  67.  Whether  the  doctrine  applies 
to  decrees  of  divorce  obtained  in  one  state  strictly  according  to  the  local  law,  and 
sought  to  be  used  in  another,  quere.  See  Harding  et  ux.  v.  Alden,  9  Qreenl.  Rep.  140 ; 
Bradshaw  v.  Heath,  13  Wendell,  407.  In  Harding  et  ux.  v.  Alden  {supr^,  the  Supreme 
Court  of  Maine  seemed  to  think  that  it  did  not,  so  far  as  the  mere  question  of  conjugal 
rights  was  concerned,  they  being  the  subject  of  a  suit  in  the  nature  of  a  proceeding  in 
rem;  but  otherwise,  if  the  decree  was  sought  to  be  enforced  as  to  alimony.  See  this  case 
stated  and  commented  on  ante,  note  291. 

A  person,  however,  though  a  citizen  of  another  state  or  country,  when  he  comes  within 
the  territory  of  a  particular  sovereignty,  contracts  a  sort  of  temporary  allegiance  to  it, 
and  may  justly  be  subjected  to  its  process,  and  bound  personally  by  the  judgment  of 
its  courts.  And  whether  jurisdiction  be  founded  upon  the  person  being  within  the  terri- 
tory, or  the  property  being  there,  the  judgment  will  be  deemed  valid,  so  far  as  that 
jurisdiction  could  legitimately  extend;  but  no  farther.  Thus,  a  very  common  course,  in 
many  of  the  United  States,  and  in  many  other  countries,  is  to  proceed  against  non-resi- 
dents, by  an  arrest  or  attachment  of  their  property,  within  the  territory.  Judgment 
obtained  upon  process  of  this  kind,  will  generally  bind  the  property  so  arrested  or 
attached ;  for  to  that  extent 'the  court  has  or  can  have  jurisdiction.  But  such  judgment 
will  not  be  regarded  by  neighboring  states  or  other  nations  as  evidence  of  indebtedness  or  as 
operative  in  any  measure  in  personam;  and  for  this  very  obvious  reason,  viz :  that  except 
so  far  as  the  property  attached  is  concerned,  there  is  and  can  be  no  jurisdiction,  no  power  of 
adjudication.  Picquet  v.  Swan,  supra;  Story's  Confl.  of  Laws,  461 ;  Kilbum  v.  Wood- 
»198    worth,  5  Johns.  *Rep.  37 ;  Pawling  v.  Bird's  Ex'rs,  13  Id.  193 ;  Sargeant  on  Attach- 
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ments,  113,  113,  114,  el  aeq. ;  M'Clenachan  v.  M'Carty,  1  Dall.  Bep.  375 ;  Phelps  v.  Holker, 
Id.  364 ;  Eobinson  v.  Ward's  Ex'rs,  8  Johns.  Rep.  86 ;  Borden  v.  Pitch,  15  Id.  131 ;  Hall  v. 
Williams,  6  Pick.  Rep.  333 ;  Betts  v.  Death,  Addison's  Rep.  365 ;  Penton  v.  Garlick,  8 
Johns.  Bep.  194,  197  Plower  v.  P^ker,.3  Mason's  Bep.  351 ;  per  Story,  J. ;  Wilson  v. 
Graham,  4  Wash.  C,  C.  Rep.  53,  57,  per  Washington,  J. ;  Biasell  v.  Briggs,  9  Mass.  Bep. 
463 ;  Kibbe  v.  Kibbe,  Kirby's  Bep.  119  ;  Dennison  v.  Hyde,  6  Conn.  Rep.  508 ;  Aldrich  v. 
Kinney,  4  Id.  380,  387 ;  Barthman's  Adm'r  v.  Jones,  3  Yerg.  Bep.  484 ;  Hoxie  v.  Wright, 
3  Verm.  Rep.  363 ;  Bogers  v.  Coleman,  Hardin's  Bep.  413 ;  Newton  v.  Newell,  10  Pick. 
Bep.  470,  473 ;  Starbuck  v.  Murray,  5  Wend,  Bep.  148 ;  Holbrook  v.  Murray,  Id.  161 ; 
Bradshaw  v.  Heath,  Id.  407,  416  ;  Bates  v.  Delavan,  5  Paige's  Kep.  399,  805  :  Armstrong 
V.  Harshaw,  1  Dev.  Bep.  188. 

(Where  the  summons  is  served  upon  a  non-resident  by  publication,  as  it  may  be  under 
the  code  if  the  defendant  has  property  in  the  state,  the  judgment  is  limited  in  its  effect  to 
such  property  in  this  state.  Force  v.  Gower,  33  How.  Pr.  394.  Without  service  of  process 
the  judgment  is  of  no  validity  out  of  the  state.  Cases  cited  \r\  Oakley  v.  Aspinwall,  4 
Comst.  531 ;  33  Wend.  393.  It  is  to  be  observed  that  the  code  authorizes  service  upon  a 
non-resident  by  publication  only  in  certain  specified  cases ;  §§  134, 135,  337,  337 ;  and  it 
does  not  give  jurisdiction  under  such  a  service  unless  the  defendant  has  property  in  the 
state,  or  some  right  to  or  interest  in  the  property  which  is  the  subject  of  the  action. 
Kske  V.  Anderson,  33  Barb.  71.  Where  a  debtor  secretly  departs  from  the  state  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  civil  process,  or  keeps  himself 
concealed  within  the  state  with  like  intent,  his  creditor  resident  in  the  state  may  have  an 
attachment  against  the  property  of  such  fraudulent  debtor ;  bat  the  application,  d«ly 
verified  by  affidavit,  must  state  the  facts  specially  required  by  the  statute  in  order  to  con- 
fer j  arisdiction.  Costellanos  v.  Jones,  5  N.  Y.  164 ;  Van  Alstyne  v.  Ervrine,  11  N.  Y.  831 : 
13  N.  Y.  359  ;  8  N.  Y.  41 ;  8  N.  Y.  158 ;  5  N.  Y.  433.  See  also  proceedings  by  attachment 
under  code  of  N.  Y.,  §§  337-343.  See  also  Hall  v.  Stryker,  37  N.  Y.  596,  and  Binchey  v. 
Stryker,  38  N,  Y.  45  post,  p.  366). 

So  as  to  j  udgments  or  decrees  in  other  cases,  obtained  against  persons  resident  abroad 
without  notice  to  them,  and  an  opportunity  afforded  of  defending.  See  the  above  cases ; 
also.  Bellows  v.  Ingham,  3  Verm.  Rep.  576,  577  ;  Woodward  y.  Tremere,  6  Pick.  Rep.  354 ; 
Newell  V.  Newton,  10  Id.  473 ;  Bartlett  v.  Knight,  1  Maps.  Bep.  401 ;  Cone  v.  Cotton,  2 
Blackf.  Rep.  83  ;  Moren  v  Killibrew,  3  Yerg.  Rep.  376 ;  Thurber  v.  Blackbourne,  1  N. 
Hamp.  Rep.  343 ;  Bradshaw  v.  Heath,  18  Wend.  407 ;  Hart  v.  Lodwick^  8  Lou.  Bep.  (Curry) 
164 :  Spencer  v.  Sloo,  Id.  390.  And  in  order  that  the  judgment  under  these  circumstances 
may  be  rendered  binding  upon  the  defendant  in  personam,  the  notice  must  be  personally 
served  upon  him.  This  will  be  found  sustained  by  all  the  cases  :  and  where  notice  was 
given  by  publication  in  the  newspapers,  as  is  frequently  done  in  certain  chancery  proceed- 
ings in  several  of  the  states,  to  bring  in  some  of  the  parties  who  were  absent,  held,  that 
a  decree,  pursuant  to  notice  of  that  character,  as  against  such  absent  defendants,  was  no 
evidence  of  indebtedness.  Miller's  Ex'rs  v.  Miller,  1  Bailey's  Bep.  342.  See  Moren  v. 
Killibrew.  3  Yerg.  Bep.  376 ;  Cone  v.  Cotton,  3  Blackf.  Bep.  83 ;  Bogers  v.  Coleman,  Har- 
din's Bep.  413;  Warren  v.  Hall's  Ex'r,  10  Lou.  Rep.  (Curry)  337.  The  notice  must, 
moreover,  be  served  upon  the  defendant,  while  he  is  vrithin  the  jurisdiction  of  the  sov- 
ereignty under  which  the  court  acts  ;  for  no  sovereign  has  a  just  right  to  issue  such  notice 
to  the  citizen  of  another  state  or  country,  and  thereby  draw  the  party  from  his  own  proper 
forum  ad  aUwn  examen.  Picquet  v.  Swan,  supra;  Dunn  v.  Dunn,  4  Paige's  Rep.  435; 
Penton  v.  Garlick,  8  Johns.  Rep.  194,197;  Plower  v.  Pai-ker,3  Mason's  Rep.  351,  per  Story, 
J. ;  Wilson  v.  Graham,  4  Wash.  C.  C.  Rep.  53,  56,  57,  per. Washington,  J. ;  Woodward  v. 
Tremere,  6  Pick.  Rep.  354 ;  Harrod  v.  Barretto,  1  Hall's  Rep.  N.  Y.  S.  C.  155  ;  Kilburn 
V.  Woodworth.  5  Johns.  Rep.  161 ;  Arnold  v.  Toutelott,  13  Pick.  Bep.  173  :  Adam  v.  Bowe, 
3  Fairf.  Bep.  98.  But  if  the  party,  in  any  of  these  instances,  chooses  to  appear  and  con- 
test the  meritsf  thereby  waiving  his  personal  immunity,  and  submitting  to  the  jurisdiction 
of  the  court,  the  judgment  would  then  doubtless  bind  him  personally,  and  be  entitled  to 
the  same  measure  of  respect  with  the  judgment  of  a  neighboring  state  or  a  foreign 
country,  as  the  case  may  be,  obtained  in  the  ordinary  mode.  Picquet  v.  Swan,  5  Mason's 
Bep.  43  ;  Flower  v.  Parker,  3  Id.  251 ;  Hall  v.  Williams,  6  Pick.  Bep.  337  ;  Shumway  v. 
Stillman,  6  Wend.  Rep.  447 ;  S.  C,  4  Cowen's  Bep.  393 ;  Starbuck  v.  Murray,  5  Id.  148 ; 
Hoxie  V.  Wright,  2  Verm.  Bep.  363  ;  Bellows  v.  Ingham,  Id.  575  ;  Mayhew  v.  Thatcher,  6 
Wheat.  Rep.  139  ;  Wheeler  v.  Raymond,  8  Cowen's  Rep.  311  ;  Price  v.  Higgins,  1  Litt. 
Rep.  876 ;  Moore  v.  Spackman,  12  Serg.  &  Rawle,  287.  See  also  Bradshaw  v.  Heath,  13 
Wend.  Rep.  407.  Otherwise,  however,  it  has  been  said  in  cases  of  foreign  attachments, 
where  the  defendant  has  merely  appeared  to  protect  his  property.  Senible,  Bissell  v. 
Briggs,  9  Mass.  Rep.  469,  per  Parsons,  C.  J. ;  Pawling  v.  Bird's  Ex'rs,  13  Johns.  Rep.  207. 
But,  in  Starbuck  v.  Murray,  (5  Wend.  Rep.  159),  Marcy,  J. ;  delivering  the  opinion,  after 
referring  to  the  above  case  of  Bissell  v.  Briggs,  lays  down  the  law  as  follows :  "  The  court 
would  not,  in  such  a  case,  I  concede,  have  jurisdiction  over  the  defendant's  person  for  any 
other  but  the  direct  objects  of  the  proceedings ;  and  so  far  as  those  were  concerned,  ha 
would  be  subjected  to  the  authority  of  the  court.  If  a  citizen  of  one  state  should  go  into 
another  to  claim  property  seized  on  attachment,  and  subject  the  attaching  creditors  to 
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costs  and  expenses,  which  in  the  due  course  of  the  proceedings,  should  be  adjudged  to 
them  by  a  court  of  competent  authority,  will  it  be  pretended  that  he  could  resist  the  pay- 
ment of  these  costs  on  the  ground  that  he  was  not  subject  to  the  jurisdiction  of  the  court? 
For  all  the  fair  and  direct  objects  of  the  suit,  he  was  within  its  jurisdiction.  So  if  the 
proceedings  were  not  in  rem,  but  the  property  of  the  defendant  was  attached  to 
compel  him  to  appear  and  answer  to  proceedings  in  peraoTiain,  and  he  did  in  fact 
*199  appear  *and  litigate  the  cause  with  the  plaintiff,  he  could  not  be  heard  to  question 
the  jurisdiction  of  the  court  over  his  person.  I  do  not  think  Chief  Justice  Parsons 
intended  to  say  more  than  this,  that  when  a  court  had  the  jurisdiction  of  a  defendant  for 
one  purpose,  it  could  not  legally  bind  him  by  a  judgment  or  sentence  in  a  distinct  and 
different  manner."     See  Moore  v.  Spackman,  12  Serg.  &  Rawle,  387. 

If  the  party,  by  an  act  of  lawless  violence  on  the  part  of  a  few  citizens  of  a  particular 
state,  is  seized  and  brought  within  its  jurisdiction  from  another  state,  he  may,  neverthe- 
less, be  subjected  to  the  jurisdiction  of  the  courts  of  the  state  into  which  he  is  so  brought. 
State  V.  Smith,  1  Bailey's  Rep.  283.    See  S.  C,  before  the  chancellor.  Id.  290,  note  a. 

Where  the  record  of  a  foreign  judgment  states  that  the  defendant  appeared  by  attorney, 
this  will  be  prima  faMe  evidence  of  the  fact,  and  the  attorney  will  be  presumed  to  have 
been  regularly  constituted.  Maloney  v.  Gibbons,  2  Camp.  Rep.  502.  See  Robinson  v. 
Eaton,  1  T.  R.  &  E.  62 ;  Tipton  v.  Mayfield's  Bx'rs,  10  Lou.  Rep.  (Curry)  189.  So,  with 
respect  to  judgments  as  among  the  neighboring  states.  Field  v.  Gibbs,  1  Peters'  C.  C. 
Rep.  155 ;  HaU  v.  WUUams,  6  Pick.  Rep.  232 ;  Aldrich  v.  Kinney,  4  Conn.  Rep.  380 ;  Star- 
buck  v.  Murray,  5  Wend.  Rep.  148 ;  Hoxie  v.  Wright,  2  Verm.  Rep.  263 ;  Shumway  v. 
StUlman,  6  Wend.  Rep.  447.  But  as  we  have  already  seen,  some  diversity  of  opinion 
exists,  whether  this  statement  of  appearance  in  the  record  of  a  neighboring  state  may  be 
contradicted.  In  Field  v.  Gibbs  (1  Peters'  C.  C.  Rep.  155),  it  was  held  it  could  not,  on  the 
general  principle  forbidding  the  impeachment  of  records.  So,  also,  in  Vermont  (Hoxie  v. 
Wright,  2  Verm.  Rep.  268,  268) ;  and  in  Massachusetts,  to  a  qualified  extent  only,  how- 
ever. Hall  V.  Williams,  0  Pick.  Rep.  232.  See  posi  in  the  notes  to  Chap.  5.  But  in  New 
York  and  Connecticut,  the  direct  contrary  has  been  held ;  and  in  the  former  state  the 
broad  ground  is  taken,  that  every  fact  stated  in  the  record  upon  which  jurisdiction 
depends,  may  be  controverted.  See  the  note  above  referred  to  ;  also,  Starbuck  v.  Murray, 
5  Wend.  R.  148 ;  Aldrich  v.  Kinney,  4  Conn.  Rep.  380  ;  Barber  v.  Wiuslow,  12  Wend.  Kep. 
102,  and  the  cases  there  cited ;  Shumway  v.  Stillman,  6  Id.  447 ;  Bradshaw  v.  Heath,  13 
Wend.  Rep.  407,  418.  If  the  defendant  appear  and  plead,  though  his  appearance  be 
entered  informally  on  the  record,  the  judgment  will  bind  him ;  Bank  of  Middletown  v. 
Huntington,  13  Abbott  Pr.  402,  ante  pai58. 

In  a  somewhat  recent  case,  the  validity  of  judgments  rendered  against  persons,  who 
were  non-residents,  and  had  no  actual  notice  of  the  suit,  and  did  not  appear  and  answer 
the  same,  came  before  the  Court  of  Common  Pleas  of  England,  upon  a  Scottish  judgment 
rendered  against  a  Scottish  absentee,  upon  due  attachment  of  his  heritable  property  in 
Scotland,  and  due  proclamation  by  what  is  there  technically  called  homing,  and  a  judg- 
ment by  default  for  non-appearance.  An  action  of  debt  was  brought  on  the  judgment, 
and  the  question  was,  whether  it  was  void  or  not.  It  was  held,  that  it  was  valid.  This 
was  partly  the  result  of  the  articles  of  union  between  Scotland  and  England,  and  partly 
of  the  recognition  of  such  practice,  as  valid,  by  a  British  act  of  Parliament;  and 
partly  also  of  the  fact  that  the  judgment  was  against  a  Scottish  subject.  Best,  J.,  who 
delivered  the  opinion  of  the  court,  said :  "  A  natural  born  subject  of  any  country,  quitting 
that  country,  but  leaving  property  under  the  protection  of  its  laws,  even  during  his 
absence,  owes  obedience  to  those  laws,  particularly  when  those  laws  enforce  a  moral  obli 
gation.  The  deceased,  before  he  left  his  native  country,  acknowledged  under  his  hand, 
that  he  owed  the  debts ;  he  was  under  a  moral  obligation  to  discharge  those  debts  as  soon 
as  he  could."  After  adverting  to  the  case  of  Buchanan  v.  Rucker,  and  some  others,  he 
added :  "  To  be  sure,  if  attachments,  issued  against  persons  who  were  never  within  the 
jurisdiction  of  the  court  issuing  them,  could  be  supported  and  confirmed  in  the  country  in 
which  the  person  attached  resided,  the  legislature  of  any  country  might  authorize  their 
courts  to  decide  on  the  right  of  parties  who  owed  no  allegiance  to  the  government  of 
such  country,  and  were  under  no  obligation  to  attend  its  courts,  or  obey  its  laws.  We  con- 
fine our  j  udgment  to  a  case  where  the  party  owed  allegiance  to  the  country  in  which  the 
judgment  was  so  given  against  him,  from  being  born  in  it,  and  by  the  laws  of  which 
country  his  property  was,  at  the  time  those  judgments  were  given,  protected.  The  debts 
were  contracted  in  the  country  in  which  the  judgments  were  given,  whilst  the  debtor  resi- 
ded in  it."  Douglas  v.  Forrest,  4  Bing.  Rep.  686.  (See  also  Meeus  v.  Thelluson,  20  Eng. 
Law  &  Eq.  465 ;  Gould  v.  Webb,  82  Eng.  Com.  Law  R.  932  ;  76  Id.  787.) 

Thus  far,  to  avoid  unnecessary  prolixity,  we  have  treated  of  foreign  judgments  and 
j  udgments  as  among  the  neighboring  states  of  the  Union,  without  discriminating  very 
particularly,  except  in  a  few  instances,  between  the  two  classes ;  for,  in  regard  to  the 
matters  relating  to  jurisdiction  which  we  have  noticed,  there  is  seldom  a  discefnable  shade 
of  difference  between  them.  The  latter  class,  however,  owing  to  the  provisions 
*200  of  the  act  of  Congress  and  the  constitution,  *mentioned  in  the  next  preceding  note, 
may,  perhaps,  with  respect  to  some  other  particulars  under  this  head,  claim  a 
distinct  and  separate  consideration. 
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Where  the  legislature  of  a  state  has  undertaken  to  confer  upon  its  courts  the  power  of 
exercising  jurisdiction  over  the  persons  of  the  citizens  of  other  states,  who  have  in  no 
sense  subjected  themselves  to  its  authority,  nor  been  within  its  territory,  we  have  seen 
{mpra  of  this  note,  pi.  3)  that  all  judgments  rendered  in  pursuance  of  such  regulations 
will  be  held  utterly  void.  The  legislature,  the  principal,  having  no  jurisdiction,  can  con- 
fer none  upon  its  agents,  the  courts.  Per  Catron,  J.,  Earthman  v.  Jones,  2  Yerg.  Eep. 
484.  But,  in  respect  to  its  own  resident  citizens,  it  is  undoubtedly  competent  for  the 
legislature  to  prescribe  such  mode  of  judicial  proceeding  as  it  may  deem  proper ;  to  direct 
the  manner  of  serving  process,  the  notice  which  shall  be  given  to  defendants,  and  to 
declare  the  effect  of  a  judgment  rendered  in  pursuance  of  such  notice.  Per  Williams,  J., 
Beech  v.  Abbott,  6  Verm.  Rep.  591.  See  also,  Douglas  v.  Forrest,  4  Bing.  686,  per  Best, 
C.  J.  Should  a  state,  then,  adopt  absurd  or  unjust  provisions  in  this  respect,  and  give  full 
jurisdiction  to  its  courts  over  resident  citizens,  without  requiring  anything  more  than  a 
constructive  notice  to  them ;  should  it  allow,  for  instance,  the  rendition  of  a  j  udgment, 
after  service  of  process  upon  the  property  of  the  defendant,  or  by  publication  of  notice  in 
the  newspapers,  or  by  affixing  the  same  against  the  door  of  a  court-house  or  church,  and 
declare  such  judgment  final  and  conclusive,  what  would  be  its  effect  in  a  neighboring 
state?  If  it  were  a  strictly /orej^ftjadfirwieji*,  it  might,  perhaps,  be  treated  as  a  nuUity, 
provided  there  was  clearly  no  appearance,  and  no  opportunity  of  defending ;  but  such  is 
not  the  case.  It  is  now  settled,  by  as  strong  and  unbroken  a  current  of  authority  as  can 
be  brought  to  bear  in  favor  of  any  position,  that  the  several  states  in  this  respect  are  not 
foreign  to  each  other ;  that  the  effect  to  which  the  "acts,  records,  and  judicial  proceed- 
ings" of  one  state  are  entitled  in  the  courts  of  a  neighboring  state,  does  not  depend  upon 
volition  or  comity  as  among  the  respective  members  of  the  Union,  but  is  defined  and 
peremptoril  y  enforced  by  the  paramount  sovereignty  of  the  federal  government.  See 
the  next  preceding  note,  and  the  cases  there  cited.  Many  of  the  decisions  seem  at  a  first 
glance  to  maintain  the  doctrine,  that  judgments  obtained  without  personal  notice  to  the 
defendant,  and  without  any  opportunity  afforded  him  of  contesting  the  plaintiff's  claim, 
would  not  come  within  the  general  rule,  but  constitute  an  exception  to  the  provisions  of 
the  constitution  and  the  act  of  Congress.  See  Aldrich  v.  Kinney,  4  Conn.  Rep.  380  ; 
Kibbe  v.  Kibbe,  Kirby's  Rep.  119  •  Robinson  v.  Ward's  Ex'rs,  8  Johns.  Rep.  86  ;  Fenton 
V.  Garlick,  Id.  194 ;  Kilburn  v.  Woodworth,  5  Id.  37  ;  Borden  v.  Fitch,  15  Id.  121 ;  Paw- 
ling V.  Bird's  Ex'rs,  18  Id.  192 ;  Starbuck  v.  Murray,  5  Wend.  Eep.  148 ;  Holbrook  v. 
Murray,  Id,  161:  Shumway  v.  Stillman,  6  Id.  447  ;  S.  C,  4  Cowen's  Rep.  292;  Wheeler  v. 
Raymond,  8  Cowen's  Rep.  311 ;  Andrews  v.  Montgomery,  19  Johns.  Rep.  162 ;  Bartlett  v. 
Knight,  1  Mass.  Rep.  401 ;  Jacobs  v.  Hull,  12  Id.  aSi;  Bissell  v.  Briggs,  9  Id.  462 ;  Hall  v. 
Williams,  6  Pick.  Rep.  232 ;  Woodward  v.  Tremere,  Id.  354 ;  Dennison  v.  Hyde,  6  Conn. 
Rep.  508 ;  Rogers  v.  Coleman,  Hardin's  Rep.  413  ;  Hitchcock  v.  Aicken,  2  Cain.  Rep.  460. 
(See  §§  229, 135,  Code  of  New  York.)  But  on  examination  it  will  be  seen  that  these 
authorities  all  relate  to  cases  where  the  person  against  whom  the  judgment  was  pro- 
nounced, was  a  resident  citizen  of  another  state  when  the  suit  was  commenced,  and  had 
contracted  no  allegiance  to  the  sovereignty  where  the  court  sat,  nor  given  it  any  power 
over  him.  They  proceeded  upon  the  total  absence  of  jurisdiction  in  the  court  not  only, 
but  the  sovereignty  under  which  the  court  acted,  and  the  absolute  impossibility  of  acquir- 
ing jurisdiction  without  the  party's  consent  in  such  cases.  See  SMjjra  of  this  note,  pi.  3, 
and  the  cases  there  cited.  The  question,  therefore,-  as  to  judgments  rendered  in  accor- 
dance with  the  local  law  by  a  state  court  against  its  resident  citizens,  over  whom  it  has 
exclusive  sovereignty,  did  not  arise  and  was  not  discussed.  In  Thur  ber  v.  Blackbourne 
(1  N.  Hamp.  Rep.  242,  245),  Bell,  J.,  delivering  the  opinion  of  the  court,  lays  down  a 
position  which,  if  correct,  would  indiscriminately  exempt  ail  judgments  of  other  states 
from  the  operation  of  the  act  of  Congress  and  the  Constitution,  provided  they  were 
obtained  without  personal  notice  to  the  defendant,  and  an  opportunity  afforded  him  of 
defending.  "  The  words  records  andjvMcial  proceedings,"  he  says,  "  are  words  of  definite 
meaning  at  common  law,  and  by  settled  legal  rules  in  the  construction  of  statutes,  they 
are  to  have  the  same  meaning  attached  to  them  when  used  in  this  statute.  The  common 
law  never  recognized  judicial  proceedings  as  foxeiga  judgments,  unless  rendered  by  a 
court  of  record  upon  personal  notice  given  to  the  defendant,  or  his  appearance  to  the 

action.  Without  these  requisites,  such  foreign  judgment  is  a  mere  nullity,  and 
*201    does  not  afford  even  prima  *facie  evidence  of  a  debt.    Fisher  v.  Lane,  3  Wilson, 

303 ;  Buchanan  v.  Rucker,  9  East,  193.  The  judicial  proceedings  or  judgments 
contemplated  by  the  act  of- 1790,  were  therefore  not  judgments  rendered  without  notice  to 
the  defendant  or  appearance  to  the  action,  but  judgments  which  were  recognized  and 
enforced  at  common  law  as  foreign  judgments.  Judgments  of  the  courts  of  record  of 
one  state,  rendered  without  notice  or  appearance  of  the  defendant,  when  sued  in  the  courts 
of  another  state,  are  therefore  not  affected  by  the  statute  of  1790,  but  remain,  as  at  com- 
mon law,  mere  nullities,  unless  within  the  jurisdiction  where  they  were  rendered."  And 
see  Hall  v.  Williams,  1  Pairf.  Rep.  278,  286.  A  similar  doctrine  has  been  acted  upon  in 
Indiana.  Thus,  in  Holt  v.  AUoway  (2  Blackf.  Rep.  108),  in  an  action  on  a  Kentucky  judg- 
ment, the  defendant  pleaded  that  the  judgment  was  obtained  against  him  on  a  recogni- 
zance of  special  bail  without  any  notice  having  been  served  on  him ;  and  without  any  ca. 
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sa.  having  been  issued  against  his  principal.  To  this  plea  there  was  a  general  demurrer, 
which  was  overruled  and  judgment  given  for  the  defendant,  because  no  ca.  sa.  had  gone. 
The  court,  after  observing  that  the  judgment  of  a  neighboring  state  may  be  impeached 
for  fraud,  or  for  want  of  j  urisdiction,  say  :  "  The  cause  under  consideration  does  not  belong 
to  either  of  those  classes  of  cases.  On  the  one  hand,  it  is  a  case  to  which,  for  thei  want 
of  personal  notice,  the  act  of  Congress  giving  to  the  judgment  of  one  state  when  sued 
upon  in  another,  the  same  conclusive  effect  as  it  has  where  rendered,  does  not  properly 
apply-  4 

That  act  is  based  upon  the  principle  that  the  merits  of  a  cause  once  fairly  and  fully 
tried  and  determined  in  one  state,  should  not  be  subject  to  the  subsequent  investigations 
and  decisions  of  the  courts  of  other  states :  but  a  judgment  rendered,  like  the  one  in 
question,  in  the  absence  of  the  defendant,  and  without  any  personal  notice  to  him  of  the 
suit,  cannot  be  said  to  have  been  thus  fairly  obtained,  and  consequently  does  not  come 
within  the  principle  of  the  act  of  Congress.  On  the  other  hand,  although  the  defendant 
had  no  personal  notice  of  the  original  suit,  yet  it  does  not  appear  but  that  he  was  a  resi- 
dent of  the  state  of  Kentucky  when  the  action  was  commenced,  and  that  the  judgment 
was  recovered  in  conformity  with  the  laws  of  that  state,  we  would  not,  it  is  conceived,  be 
warranted  in  determining  that  the  cpurt  had  no  jurisdiction.  We  are,  therefore,  of 
opinion,  tha.t  according  to  the  facts  on  record,  the  judgment  in  this  case  must  be  viewed 
not  as  conclusive,  for  the  want  of  personal  notice ;  not  as  absolutely  void,  since  the 
defendant  must  be  presumed  a  resident  of  Kentucky  when  the  suit  was  commenced,  and 
amenable  to  its  laws  ;  but  we  must  consider  it  as  a  foreign  judgment  and  prima  fade 
evidence  of  the  debt.  It  is  per  se  a  cause  of  action,  and  may  be  declared  on  as  in  the 
present  case  without  setting  forth  the  original  demand.  Its  justice,  however,  is  subject 
to  be  impeached ;  and  it  may  be  shown  to  have  been  unduly  or  irregularly  obtained." 
See  Cone  v.  Cotton,  3  Blackf.  Rep.  83 ;  Elliott  v.  Ray,  Id.  31.  So  also  in  New  York. 
Robinson  v.  Ward's  Ex'rs,  8  Johns.  Rep.  86,  91.  But  as  it  respects  the  latter,  the  adjudi- 
cation referred  to  was  made  at  a  period  when  the  j  udgment  of  another  state  was  regarded 
as  standing  upon  the  same  footing  with  judgments  strictly  foreign  in  their  character. 
Since  the  decision  of  the  federal  court  in  Mills  v.  Duryee  (7  Cranch,  481),  and  the  solemn 
recognition  of  its  doctrines  in  New  York,  which  followed  soon  after,  the  subject  has  not 
been  there  presented  ;  and  if  it  should  be,  there  is  great  reason  for  doubting  whether  the 
case  of  Robinson  v.  Ward's  Ex'rs  (mpra),  would  standh  as  a  true  exposition  of  the  law. 
In  Louisiana,  a  Tennessee  judgment,  obtained  under  a  statute  requiring  no  notice  or 
citation,  was  held  of  no  validity  whatever.  Patterson  v.  Mavfield's  Ex'rs,  10  Lou.  Rep. 
(Curry)  230.  See  Warren  v.  Hall's  Ex'rs,  Id.  377.  But  see  Pool  v.  Brooks,  Id.  14,  18.  In 
Massachusetts,  in  a  suit  on  a  judgment  against  the  defendant  as  bail,  recovered  in  North 
Carolina  by  scire  facias  on  a  return  of  two  nihila,  the  defendant  showed  that  he  had  no 
actual  notice  of  the  judgment  against  his  principal,  and  no  notice  that  any  process  had 
been  instituted  against  himself  as  bail.  It  was  proved,  however,  on  the  trial,  that  by  the 
laws  of  North  Carolina  and  the  usage  there,  the  bail  was  so  far  a  party  to  the  record 
against  his  principal,  as  to  be  bound  to  take  notice  of  the  proceedings  against  the  princi- 
pal, and  the  subsequent  proceedings  against  the  bail.  And  the  court  held,  that  the  want 
of  actual  notice  under  such  circumstances  did  not  prevent  the  judgment  from  operating 
conclusively.  "  The  defendant,"  say  they,  "must  be  considered  as  affected  by, that  con- 
structive notice,  which  would  avail  the  plaintiff  just  as  effectually  as  if  an  actusil  notice 
were  given ;  so  far,  at  least,  as  we  are  to  consider  the  nmtter."  M'Rae  v.  Mattoon,  13 
Pick.  Kep.  53.  A  simUar  doctrine  seems  to  prevail  in  Ohio.  Poorman  v.  Crane,  1 
Wright's  Rep.  347.    See  Spencer  v.  Brockway,  1  Hamm.  Rep.  359. 

Indeed,  notwithstanding  some  respectable  opinions  to  the  contrary,  we  venture  to 
*303    affirm  that  *in  order  to  give  the,  constitution  and  act  of  Congress  their  legitimate 

effect,  both  principal  and  authority  require  that  the  judgment  of  a  neighboring 
state  should  be  treated  in  all  respects  as  though  the  court  before  which  it  is  brought  were 
sitting  and  acting  under  the  laws  of  the  state  where  it  was  rendered.  Hinton  v.  Townes, 
1  Hill's  Rep.  439,  per  O'Neall,  J.,  delivering  the  opinion  of  the  court.  See,  also,  per  Cat- 
ron, J.,  Hunt  V.  Lyle,  8  Yerg.  143,  144.  If  it  would  be  conclusive  there,  it  should  be  held 
equally  so  in  every  other  state.  An  exception  to  the  generality  of  this  proposition  might 
very  properly  be  allowed  where  the  local  law,  in  virtue  ot  which  the  court  rendering  the 
judgment  proceeded,  infringed  upon  the  sovereignty  of  other  states  with  regard  to  their 
own  citizens  ;  but  thus  qualified,  it  will  be  found  sustained  not  only  by  McRae  v.  Mat- 
toon^Sttpra),  but  by  a  majority  of  the  cases  cited  in  the  next  preceding  note.  We  think 
it  strongly  sanctioned,  moreover,  by  the  opinion  of  Washington,  J.,  in  Green  v.  Sarmi- 
en to  (1  Peters' C.  C.  Rep.  74).  "In  some  of  the  states,"  he  says,  "perhaps  judgment 
upon  an  attachment  may  be  conclusive  only  as  to  the  thing  attached ;  in  others  it  may  be 
80  as  to  the  matter  decided,  and  to  operate  against  the  person  and  estate  of  the  defendant 
generally.  In  others  again,  the  j  udgment  may  be  so  far  inconclusive  that  it  may  be  opened 
and  examined  upon  the  performance  of  certain  conditions,  within  a  hmited  period.  The 
present  case  affords  a  strong  illustration.  The  judgment  is  against  Sarmiento  and 
Mahoney,  although  process  was  not  served  on  the  latter,  nor  did  he  appear  or  make 
defense.    Is  the  judgment,  by  the  law  of  New  York,  conclusive  as  to  Mahoney?    Possi- 
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Wy  it  migHt  be  so,  upon  the  ground  that  it  was  a  partnership  transaction ;  and  that  as 
one  partner  may  hind,  so  may  he  defend  his  associate.  But  a  different  course  of  reason- 
ing might  prevail  in  other  states,  and  the  law  might  consider  it  only  prvma  fade,  evidence 
or  no  evidence  at  all,  against  the  defendant,  who  was  not  served  with  process. 

These,  and  a  variety  of  other  cases  which  might  be  put,  show  the  wisdom  of  the  legis- 
lature in  giving  to  such  judgments  only  such  credit  as  they  possess  in  the  state  where 
they  were  rendered.  Now  let  me  ask  this  question  of  those  who  deny  the  conclusiveness 
of  the  judgment :  If  a  court  in  Pennsylvania  should  declare  that  a  judgment  of  a^fourt  of 
New  Tork  is  evidence  only  that  such  a  judgment  was  rendered,  and  that  the  same  is  only 
fyrima  facie  evidence  that  a  debt  is  due  or  not  due ;  does  that  court  give  such  faith  and 
credit  to  such  judgment  as  is  given  to  it  by  the  laws  and  usages  of  the  state  of  New  York, 
which  pronounce  it  to  be  evidence,  and  conclusive  evidence,  not  only  of  the  existence  of 
the  judgment,  but  of  the  right  which  it  has  decided  ?  If,  then,  you  deny  to  such  judgment 
the  force  and  effect  given  to  it  by  the  laws  of  New  Tork,  you  deprive  it  of  the  aams  faith 
and  credit  which  the  laws  attribute  to  it ;  and  in  truth,  the  latter  expressions,  as  used  in 
the  act  of  Congress,  are  synonymous  wi*h  the  former."  The  same  learned  judge  further 
remarks — "  It  is  said  that  the  judgment  which  thus  claims  an  exemption  from  re-examin- 
ation may  have  been  ex  parte ;  the  defendant  having  had  no  opportunity  to  make  his 
defense.  If  the  law  of  the  state  does  not  prohibit  such  an  outrage  upon  the  immutable 
dictates  of  justice,  then  the  court  which  inadvertently  gaye  the  judgment,  or  a  superior 
court,  would  provide  the  redress.  If  the  law  or  the  courts  should  leave  the  injured  party 
without  remedy  I  will  not  say  (because  in  this  case  it  is  unnecessary)  whether  the  courts 
of  another  state  would  be  bound  to  consider  snch  judgment  conclusive.  But  if  tDiey  should 
be  so  bound,  then  I  can  only  say  that  the  act  of  Congress  was  not  passed  vrith  sufficient 
consideration  ;  and  that  it  may  and  ought  to  be  so  amended  as  to  give  a  conclusive  effect 
to  judgments  only  in  cases  where  the  trial  was  perfectly  fair,  and  where  both  parties  were, 
or  might  have  been  heard."  Id.  81,  82,  83.  The  editors  of  the  American  edition  of  Mr. 
Starkie's  Treatise  on  Evidence  observe  on  this  subject  that  "  it  follows,  perhaps,  from  the 
construction  given  by  the  Supreme  Court  of  the  United  States  to  the  constitution  and  to 
the  statute  of  1790,  that  a  judgment  upon  an  attachment  merely,  without  actual  notice 
to  the  defendant,  must  have  the  same  effect  when  put  in  suit  in  another  state  as  it  has  in 
the  state  where  it  was  rendered.  If  in  such  case,  therefore,  a  judgment  thus  rendered  is, 
in  any  state,  conclusive  only  as  to  the  property  attached,  it  can  have  no  greater  effect 
when  sued  in  another  state.  Whereas,  if  in  any  state  such  judgment  is  conclusive  as  to 
the  matter  decided,  and  will  operate  against  the  person  and  estate  of  the  defendant  gen- 
erally,  or  is  so  far  inconclusive  that  it  may,  within  a  limited  time,  be  opened  and  examined 
upon  the  performance  of  certain  conditions,  the  same  effect  is  to  be  given  to  it  in  the  courts 
of  other  states."  And  they  add  that  this  is  the  view  taken  of  the  subject  by  Washington, 
J.,  in  Green  v.  Sarmiento  {m,pra),  2  Starkie's  Ev.  233,  note  (6th  Amer.  ed.)  The  same 
doctrine  seems  to  be  supported  by  Pennington,  J.,  in  Curtis  v.  Gibbs  (1  Pennington's  Rep. 
399,  et  seg.)  The"  latter  part  of  his  opinion,  in  which  the  whole  court  seems  to  have  con- 
curred, is  as  follows :  "  It  appears  by  the  record  produced  that  the  judgment  and  proceed- 
ings on  which  this  action  is  founded  is  a  proceeding  on  a  foreign  attachment. 

The  court  will  take  notice  of  the  record  itself,  and  examine  whether  it  is  of  such  a 
nature  as  to  be  entitled  to  full  credit  or  not ;  and  whether  it  would  be  conclusive  evidence 
of  a  debt  in  the  courts  of  the  state  whence  it  is  brought.  And  I  am  not  ready  to  say, 
nor  do  I  believe,  that  a  j  udgihent  founded  on  a  foreign  attachment,  would  be  conclusive 
evidence  of  a  debt  in  the  courts  of  Pennsylvania."  He  then  proceeds  to  show  that  such 
proceedings  are  from  their  nature  ex  parte  and  in  rem — that  they  are  not  of  a  common- 
law  character,  but  special  remedies,  depending  in  this  country  upon  our  acts  of  the  legis- 
lature; and  in  England  upon  the  custom  of  particular  cities — that  very  little  credit  is 
given  to  judgments  thus  obtained  in  the  courts  of  Westminster  Hall,  the  original  debt 
being  there  liable  to  be  controverted,  not  from  any  disrespect  to  the  court  which  rendered 
the  judgment,  but  from  the  facilities  which  such  proceedings  afford  for  fraud  and  error, 
and  for  collusion  between  the  plaintiff  in  the  attachment  and  the  garnishee.  He  con- 
eludes  thus  — "  We,  therefore,  in  my  opinion,  have  a  right  to  presume  that  the  courts  of 
Pennsylvania  would  suffer  the  defendants  in  this  action  to  plead  nil  debet.  For  this  reason 
I  am  of  the  opinion  that  the  plea  of  nil  debet  is  good,  and  that  of  course  the  defendant 
must  have  judgment."  Id.  406.  The  decisions  in  South  Carolina  also  are  in  favor  of 
affording  a  complete  domestic  operation  to  the  judgments  of  neighboring  States.  Per 
O'Neall,  J. ;  "  After  reading  the  constitution  of  the  United  States,  and  this  proviston  of 
the  act  of  Congress,  it  would  seem  too  plain  to  admit  of  doubt  that  recovery  in  another 
state  must,  when  authenticated  as  directed  by  the  act,  be  regarded  for  all  the  purposes  of 
evidence  in  this  state,  to  have  precisely  the  same  effect  as  if  the  case  was  trying  in  the 
state  where  the  judgment  was  recovered."  Hinton  v.  Townes,  1  Hill's  Rep.  439,  444.) 
"  Would  such  a  plea  be  good  in  the  courts  of  the  state  whence  the  judgment  ist  The 
question  concedes  to  the  judgment  the  faith  and  credit  which  it  would  have  at  home,  and 
this  is  giving  effect  to  the  act  of  Congress.  It  is  not  pretended  that  the  plea  would  be 
good  in  the  state  from  which  the  judgment  comes,  and  therefore  it  cannot  be  good  here." 
Id.  445.  Further,  see  Beech  v.  Abbott,  6  Verm.  R.  591,  592,  per  Williams,  J.,  and  the 
cases  cited  ante,  note  288. 
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party  is  not  of  itself  sufficient  to  invalidate  the  proceedings.  (1)  With 
respect  to  the  proof  of  his  absence,  that  fact  might  perhaps  be  inferred 
from  a  return  of  non  est  inventus  to  the  process  issued  against  him,  if  it 
be  proved  that  he  had  been  in  the  country.  (2) 

Plea  of  non-service  of  summons  insufficient.  But  it  is  no  answer  to  an 
action  on  a  foreign  judgment  to  plead,  merely,  that  the  defendant  was  not 
at  any  time  served  with  any  process  out  of  the  foreign  court,  nor  had  any 
notice  of  any  such  process,  nor  appeared  in  the  court  to  answer  the  plain- 
tiffs; (3)  for  such  a  plea  does  not  show  that  the  proceedings  in  the  foreign 
court  were  so  conducted  as  to  deprive  the  defendant  of  the  opportunity  to 
defend  himself  therein,  or  that  the  defendant  had  no  knowledge  of  the 

proceedings, (4)  which  might  have  commenced  by  verbal  summons.  (5) 
*204    In  Ferguson  agt.  Mahon,  which,  as  before  *stated,(6)  was  an  action 

upon  an  Irish  judgment,  and  where  a  similar  plea  was  successfully 
pleaded,  it  seems  that  the  Court  of  Queen's  Bench  could  take  judicial 
notice,  that  the  law  of  Ireland  is  the  same  as  the  law  of  this  country  with 
regard  to  the  commencement  of  the  suit  by  process.  (7) 

Absence  of  the  party  from  the  country,  when  sued.  It  has  been  held  to 
be  no  objection  to  a  colonial  judgment,  that  the  party  against  whom  it  was 
obtained  was  absent  from  the  colony,  where  by  the  law  of  the  colony,  in  the 
case  of  a  person  formerly  resident  in  it,  absenting  himself  and  not  leaving 
any  attorney,  the  procurator  fiscal  was  bound  to  take  care  of  the  inter- 
ests of  such  absent  party.  (8)  An  action  lay  on  a.  Scotch  judgment  of 
horning  (now  abolished  by  6  Geo.  IV,  c.  120,  §  51),  notwithstanding  it  was 
obtained  in  the  absence  of  the  party  affected  by  it,  the  party  having  pro- 
perty within  Scotland,  and  public  proclamation  having  been  given  according 
to  the  Scotch  law.  (9)  And  it  is  now  no  defense  to  an  action  on  a  Scotch 
judgment  to  plead  that  the  defendant  was  not  at  the  commencement  of  the 
suit,  or  at  any  time  during  the  proceedings  in  Scotland,  nor  was,  according 
to  the  practice  of  the  court,  in  any  manner  notified  nor  knew  of  the  pro- 
ceedings, so  that  he  could  appear  or  defend  himself,  nor  did  he  appear  to 
any  of  them; (10)  as  it  does  not  appear  by  such  a  plea  that  the  defendant 
was  born  or  domiciled,  or  resident  in  Scotland,  or  was  not  subject  to  the 
laws  of  that  country,  or  that  he  had  no  property  there,  or  that  he  had  not 
due  notice  of  the  proceedings,  or  sufficient  to  enable  him  to  apply  to  the 
court ;  and  such  a  plea  to  be  a  sufficient  answer  to  the  action  must  be  good 
in  omnihus.{l\) 

Within  the  principles  allowing  the  judgment  of  another  state  to  be  impeached  for  lack 
of  jurisdiction,  it  has  been  held  in  Tennessee  that  no  action  could  be  maintained  on  a 
Mississippi  decree  rendered  against  one  who  died  during  the  pendency  of  the  suit.  Kelly 
v.  Hooper's  Ex'rs.  3  Yerg.  Rep.  394.  s  " 

(1)  By  Maule,  J.,  in  Cowan  v.  BraidwoiH,  1  M.  &  G.  895. 

(2)  By  Lord  Ellenborough,  C.  J.,  in  Cavan  v.  Stewart,  ut  swpra. 

(3)  Reynolds  v.  Fenton,  8  C.  B.  187. 

(4)  By  Creswell,  J.,  Id.  191. 

(5)  By  Maule,  J.,  Id. 

Note  807. — The  officer's  return  to  an  attachment,  in  which  he  described  the  defendant 
as  late  of  a  particular  place,  has  been  deemed  evidence  that  he  was  a  non-resident  of  such 
a  place.    Robinson  v.  Ward's  Ex'rs.  8  John.  R.  86,  90,  91 ;  5  N.  Y.  164. 

(6)  11  A.  &B.  179. 

(7)  By  Maule,  J.,  in  Reynolds  v.  Fenton,  3  C.  B.  187. 

(8)  Becquet  v.  M'Carthy,  2  B.  &  Ad.  958. 

(9)  Douglas  V.  Forrest,  4  Bing.  698.  It  was  noticed  that  Lord  Ellenborough,  C.  J.,  in 
Buchanan  v.  Eucker  (1  Camp.  67),  appeared  to  have  considered  that  a  person  having 
property  in  the  island  was  virtually  present,  and  that,  in  Cavan  v.  Stewart  (1  Stark.  R. 
625),  he  said,  "  You  must  prove  him  summoned,  or  at  least,  that  he  was  once  in  the  island 
of  Jamaica,  where  the  attachment  issued." 

(10)  Cowan  v.  Braidwood,  1  M.  &  G.  882. 

(11)  By  Tindal,  C.  J.,  1  M.  &  G.  893. 
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*205     *An  action  maybe  maintained  on  a  foreign  judgment  obtained  by 
default,  which  states  that  the  defendant  appeared  by  attorney,  with- 
out proving  that  the  attorney  mentioned  had  authority  to  appear ;  for  the 
judgment  must  have  credit  for  the  facts  which  it  specifically  alleges.  (1) 

An  action  will  not  lie  upon  a  decree  of  a  foreign  court  of  equity,  where 
the  sum  due  on  the  decree  is  left  indefinite.  (2)  But  if  the  decree  be  per- 
fected, as  by  stating  a  balance  due  upon  partnership  accounts,  an  action 
may  be  maintained  on  the  decree.  (3) 

How  far  defendant^  sued  on  a  judgment,  may  enter  into  the  original 
merits.  It  may  reasonably  be  doubted,  whether  the  courts  would  feel  justi- 
fied in  allowing  greater  latitude  in  the  examination  of  foreign  judgments, 
upon  which  actions  are  brought,  than  in  the  instances  before  mentioned.  It 
would  apparently  be  attended  with  inconvenience  (in  all  cases  at  least  in 
which  it  is  competent  to  a  party  to  appeal  to  the  queen  in  council),  if  the 
defendant  not  appealing,  and  resisting  an  action  on  the  judgment,  were  to 
be  at  liberty  to  exercise  all  the  privileges  of  a  new  trial,  and  to  do  this 
under  a  difierent  law  and  different  rules  of  evidence.  Besides,  it  may  fre- 
quently, perhaps  generally,  be  difficult  to  bring  forward  a  second  time  the 
merits  as  formerly  laid  before  the  foreign  court,  in  consequence  of  the  dis- 
tance of  places  and  the  loss  of  witnesses  and  vouchers.  And  though  a  jury, 
under  proper  direction,  might  possibly  make  all  due  allowances  on  account 
of  these  circumstances,  it  would  be  a  great  hardship  to  the  people  of  our 
colonies  to  be  subjected  to  such  a  risk,  and  to  the  expense  necessarily  occa- 
sioned by  such  an  investigation. 

Although  it  should  be  held,  that  a  foreign  judgment,  sued  upon  here,  is 
open  to  review  in  the  same  manner  as  if  a  new  trial  were  granted,  it  would 
not  follow  that,  in  all  cases,  the  judgment  should  be  open  to  examination 
on  other  grounds  than  that  of  palpable  error  on  the  face  of  it,  want  of  juris- 
diction, or  fraud.  It  may  be  said,  that  no  sovereign  is,  by  the  law  of 
nations,  bound  to  execute  within  his  dominions  a  sentence  pronounced  out 
of  it.  He  may,  therefore,  impose  terms  upon  the  execution  of  the  sentence, 
and  reserve  a  right  to  examine  into  its  merits.  But  if  a  foreign  judgment  has 
been  pronounced  by  a  court  of  competent  jurisdiction,  and  the  losing 
*206  party  institutes  a  new  suit  upon  the  same  matter,  it  seems  *contrary 
'  to  the  principles  of  general  jurisprudence,  that  the  merits  should  be 

subjected  to  a  second  inquiry. 

The  inconvenience  of  the  doctrine,  that  a  defendant  should  be  at  liberty 
to  go  at  large  into  the  original  merits,  and  to  show,  if  he  can,  that  the  judg- 

The  New  York  Code  of  Procedure  specifies  particularly  in  what  cases  the  service  of 
summons  may  be  made  hy  publication,  and  upon  what  terms  the  defendant  may  be 
allowed  to  come  in  afterwards  and  defend  the  action  (§  135) ;  and  allows  an  action  against 
a  ftireign  corporation :  1.  By  a  resident  of  this  state,  for  any  cause  of  action :  2.  By  a 
plaintiff  not  a  resident  of  this  state,  when  the  c»use  of  action  shall  have  arisen,  or  the 
subject  of  the  action  shall  be  situated,  within  this  state.  (§427.)  Under  these  provisions 
the  property  of  the  defendant,  situated  or  being  in  this  state,  may  be  attached  as  security 
for  the  satisfaction  of  such  judgment  as  the  plaintiff  may  obtain.  (§  237.)  But  the  C!ode 
does  not  undertake  to  make  judgments  recovered  in  this  manner  conclusive  between  the 
parties  in  respect  to  the  facts  alleged  and  proved  by  the  plaintiff,  unless  the  defendant 
has  appeared  and  litigated  the  suit.  4  llow.  Pr.  R.  275,  415  ;  5  Id.  183  ;  10  Id.  7  ;  2  Duer, 
540;  23  How.  Pr.  294;  38  Barb.  71.  See  also  §  136  of  the  Code.  The  statute  of  1855 
requires  foreign  corporations  to  designate  the  person  upon  whom  service  of  process  may 
be  made.     Laws  of  1855,  p.  470. 

(1)  Molony  v.  Gibbons,  2  Camp.  502.  It  is  presumed,  that  the  judgment  would  only 
furnish  'prima,  facie  evidence  of  the  fact  of  appearance  by  attorney.  Lord  EUenborough, 
C.  J.,  said,  in  this  case,  that  he  would  look  to  foreign  judgments  with  great  jealousy. 

(3)  Sadler  v.  Robins,  1  Camp.  253. 

(3)  Henley  v.  Soper,  8  B.  &  C.  19.  With  respect  to  discharges  by  foreign  bankruptcy, 
see  Potter  v.  Brown,  5  East.  125 ;  Smith  v.  Buchanan,  1  East,  6 ;  Edwards  v.  Ronald,  1 
Knapp  Pr.  C.  259 ;  Odwin  v.  Forbes,  Buck,  57  ;  Philpots  v.  Read,  1  B.  &  B.  294 ;  Orr  v. 
Brown,  5  C.  &  P.  414 ;  Sidaway  v.  Hay,  3  B.  &  C.  14 ;  Phillips  v.  Allan,  8  Id.  477. 
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ment  ought  to  have  been  different,  although  obtained  bona  fide,  and  not 
erroneous  or  bad  on  its  face,  is  forcibly  pointed  out  by  the  learned  Ameri- 
can commentator  on  the  Conflict  of  Laws.  (1 )  "  It  is  very  difficult,"  he  says, 
"  to  perceive  what  could  be  done,  if  a  different  doctrine  were  maintainable 
to  the  full  extent  of  opening  all  the  evidence  and  the  merits  of  the  cause 
anew,  on  a  suit  upon  the  foreign  judgment.  Some  of  the  witnesses  may  be 
since  dead :  some  of  the  vouchers  may  be  lost  or  destroyed.  The  merits  of 
the  case,  as  formerly  before  the  court  upon  the  whole  evidence,  may  have 
been  decidedly  in  favor  of  the  judgment :  upon  a  partial  production  of  the 
original  evidence,  they  may  now  appear  otherwise.  Suppose  a  case  purely 
sounding  in  damages — such  as  an  action  for  an  assault,  for  slander,  for  con- 
version of  property,  for  malicious  prosecution,  or  for  a  criminal  conversation — 
is  the  defendant  to  be  at  liberty  to  re-try  the  whole  merits,  and  to  make  out, 
if  he  can,  a  new  case  upon  new  evidence  ?  or  is  the  court  to  rescind  the 
former  decision,  like  a  court  of  appeal,  upon  the  old  evidence  ?  In  a  case  of 
covenant,  or  of  debt,  or  of  a  breach  of  contract,  are  all  the  circumstances  to 
be  re-examined  anew  ?  If  they  are,  by  what  laws  and  rules  of  evidence  and 
principles  of  justice  is  the  validity  of  the  original  judgment  to  be  tried?  Is 
the  court  to  open  the  judgment,  and  to  proceed  ex  cequo  et  bono  ?  or  is  it  to 
administer  strict  law,  and  stand  to  the  doctrines  of  the  local  administration 
of  justice?  Is  it  to  act  upon  the  rules  of  evidence  acknowledged  in  its  own 
jurisprudence,  or  of  those  of  the  foreign  jurisprudence?  .These  and  many 
more  questions  might  be  put  to  show  the  intrinsic  difficulties  of  the  subject. 
Indeed  the  rule  that  the  judgment  is  to  be  prima  facie  evidence  for  the 
plaintiff  would  be  a  mere  delusion,  if  the  defendant  might  still  question  it,  by 
opening  all  or  any  of  the  original  merits  on  his  side :  for,  under  such  circum- 
stances, it  would  be  equivalent  to  granting  a  new  trial.  It  is  easy  to 
understand,  that  the  defendant  may  be  at  liberty  to  impeach  the  original 
justice  of  the  judgment,  by  showing  that  the  court  had  no  jurisdiction  ;  or 
that  the  party  never  had  any  notice  of  the  suit;  or  that  the  judgment  was 
procured  by  fraud ;  or  that  on  its  face  it  is  founded  in  mistake;  or  that  it  is 
irregular  and  bad  by  the  local  law,  fori  rei  judicatm.  To  such  an  extent  the 
doctrine  is  intelligible  and  practicable.  Beyond  this,  the  right  to  impugn 
the  judgment  is,  in  legal  effect,  the  right  to  re-try  the  merits  of  the  original 
cause  at  large,  and  to  put  the  other  party  upon  proving  those  merits." 

*207  Foreign,  judgment  when  collaterally  in  question  cannot  be  disputed. 
Whatever  may  be  the  extent  to  which  a  foreign  or  colonial  judgment 
may  be  questioned,  when  the  action  in  this  country  is  founded  upon  it,  it 
seems  clear  that  such  a  judgment  cannot  be  disputed  where  it  comes  inci- 
dentally or  collaterally  in  question. 

Where  a  covenant  had  been  made  by  the  defendant  to  indemnify  the 
plaintiff  from  all  debts  due  from  a  late  partnership  subsisting  between 
the  plaintiff,  the  defendant,  and  a  third  person,  and  from  all  suits  on  account 
of  non-payment,  proof  was  given  on  the  part  of  Irhe  plaintiff,  that  proceedings 
had  been  instituted  in  a  foreign  court  against  the  late  partners  for  the  re- 
covery of  a  partnership  debt,  and  that  a  decree  passed  against  them  for 
want  of  an  answer  fin  consequence  of  which  a  sequestration  issued  against 
the  estate  of  the  plamtiff,  and  he  was  obliged  to  pay  the  debt) ;  the  decree 
was  held  to  be  conclusive,  in  an  action  on  the  covenant  against  the  defend- 
ant, who  was  a  party  to  the  foreign  suit,  and  who,  having  notice,  ought  to 
have  appeared  and  made  his  defense  ;  and  the  defendant  was  not  allowed 
to  show  that  the  proceedings  were  erroneous.  (2) 

(1)  Story,  §  607. 

(3)  Tarleton  v.  Tarleton,  4  M.  &  S.  21,  recognized  by  Brougham,  C,  8  Bligh  (N.  S.)  341; 
S.  C.,3  CI.  &  Fin.  47?.  See  Novelli  v.  Rossi,  3  B.  &  Ad.  757  supra,  p.  193  ;  and  Buchanan 
v.  Bucker,  9  East,  193,  mpra,  p.  194. 
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Acceptor  of  hill,  discharged  by  foreign  sentence,  sued  on  same  bill  here. 
In  the  case  of  Burrows  agt.  Jemino,(l)  the  acceptor  of  a  bill  residing  at 
Leghorn,  having  been  discharged  of  his  acceptance  according  to  the  laws 
established  there,  by  the  failure  of  the  drawer,  instituted  a  suit  there,  and 
had  his  acceptance  vacated  by  a  decree  of  the  court ;  being  afterwards 
sued  in  England  upon  the  same  bill,  he  applied  to  the  Court  of  Chancery  for 
an  injunction,  which  was  granted  by  King,  C,  on  the  broad  ground,  that 
the  sentence  of  a  court  of  competent  jurisdiction  is  conclusive.  (2)  What- 
ever might  be  the  decision  of  a  court  of  equity  at  the  present  time,  as  to  the 
propriety  of  granting  an  injunction  under  such  circumstances,  this  case 
shows  at  least  the  opinion  of  Lord  Chancellor  King  as  to  the  effect  of  a 
foreign  judgment,  and  as  a  ground  of  defense  in  an  action  in  this  country.  (3) 

*208  *  Practice  of  nations,  as  to  the  effect  of  foreign  judgments.  The  gen- 
eral doctrine,  maintained  in  the  American  courts,  is,  that  foreign 
judgments  are  prima  facie  evidence,  but  that  they  are  impeachable.  But 
to  what  extent  this  doctrine  is  to  be  carried  does  not  seem  to  be  definitely 
settled.  It  has  been  declared,  that  the  jurisdiction  of  the  court  may  be 
inquired  into,  as  also  its  power  over  parties  and  things,  and  that  the  judg- 
ment may  be  impeached  for  fraud.  (4) 

According  to  the  law  of  France,  it  is  said  by  the  commentator  on  the 
Conflict  of  Laws, (5)  the  merits  of  the  judgment  are  examinable;  and  no 
distinction  seems  to  be  made  whether  the  judgment  is  in  a  suit  between 
foreigners  or  between  Frenchmen,  or  between  a  foreigner  and  a  Frenchman ; 
or  whether  it  is  in  favor  of  one  party  or  of  the  other ;  or  whether  it  is  ren- 
dered upon  default,  or  upon  confession,  or  upon  a  full  trial  and  contestation 
of  the  merits.  And  foreign  judgments  are  said  to  be  re-examinable  upon 
the  merits  in  the  courts  of  France,  whether  they  are  the  ground  of  the  plain- 

(1)  2  Stra.  733. 

(8)  See  also  Bluet  v.  Campfield,  1  Chanc.  Ca.  237 ;  Newland  v.  Horseman,  1  Vern.  31 ;  S. 
C,  3  Chanc.  Ca.  74 ;  Ex  parte  Burton,  1  Atk.  355. 

(3)  His  LordsMp  said  that  if  he  was  to  try  the  cause  at  law,  he  would  allow  the  plaintiflF 
the  benefit  of  this  matter  upon  the  trial ;  but  as  other  judges  might  be  of  a  different 
opinion,  he  would  not  put  the  plaintiff  upon  the  difficulty  and  hazard  of  a  trial. 

In  the  late  case  of  Meeus  v.  Thelluson  (30  Eng.  Law  &  Eq.  465),  which  was  an  action  on 
a  judgment  of  the  Tribunal  of  Commerce,  at  Brussels,  in  Belgium,  the  plea  was  that  the 
action  in  which  the  judgment  was  recovered  was  commenced  by  process  or  summons  as 
required  by  law,  and  that  the  defendant  had  never  been  served  with  process  or  summons, 
or  appeared  in  the  action,  and  was  not  a  native  of  that  country  or  domiciled  within  the 
jurisdiction  of  the  court,  nor  had  he  any  property  there ;  and  the  replication  alleged  that 
the  judgment  was  on  a  bill  of  exchange  accepted  by  defendant,  payable  at  Bruges,  in 
Belgium  ;  and  that  by  the  law  of  Belgium, "  where  a  bill  is  accepted  payable  at  a  particu- 
lar place,  such  place  may,  for  all  purposes,  and  in  all  actions  relating  to  such  bill,  be 
deemed  the  elected  domicil  of  the  acceptor,"  and  that  the  summons  in  the  action  was 
served  upon  the  defendant,  in  the  manner  prescribed  by  law,  at  such  domicil.  And  the 
replication  was  held  bad  because  it  did  not  show  what  was  the  law  of  the  place  at  the  time 
of  the  acceptance.  In  another  cjse,  where  an  action  was  brought  in  England,  upon  a 
judgment  recovered  in  Ireland,  a  plea  that  the  defendants  were  not  served  with  summons 
or  procssB,  and  that  plaintiffs  irregularly,  and  behind  the  backs  of  the  defendants,  caused  an 
appearance  to  be  entered  for  them,  was  held  bad  because  it  di4  not  distinctly  allege  that 
they  did  not  know  of  the  summons,  or  that  they  did  not  appear  thereto.  Sheeky  v.  The 
Prof.  Life  Ins.  Co.,  76  Eng.  Com.  Law  R.  787.  And  in  a  still  later  case,  that  of  Gould  v. 
James  Watson  Webb  (83  Id.  932),  a  plea  that  one  D.  brought  an  action  against  the  plaintiff 
in  the  Supreme  Court  of  New  York,  for  over  fifty  pounds,  and  that  the  fifty  pounds  owing 
from  defendant  to  plaintiff  were  attached,  and  paid  on  the  attachment  in  New  York, 
thereby  discharging  the  debt,  was  held  good  on  demurrer. 

Where  the  suit  is  really  a  proceeding  in  rem,  though  in  the  ordinary  form  of  a  personal 
action,  the  court  may  acquire  j  urisdiction  by  publication  ia  the  manner  prescribed  by  law  ; 
but  in  all  other  cases,  it  is  a  sound  principle  of  law,  as  well  as  of  natural  justice,  that  no 
person  should  be  bound  by  a  judgment  without  an  opportunity  to  be  heard.  Vlscher  v, 
Vischer,  12  Barb.  640,  and  cases  there  cited.    Force  v.  Qower,  33  How.  Pr.  394  ;  33  Barb.  71. 

(4)  See  Story  on  the  Conflict  of  Laws,  §  584,  et  seq. ;  1  Greenl.  Evid.  §  540,  et  seq. 

(5)  Conflict  of  Laws,  ut  supra. 
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tiff's  suit,  or  whether  set  up  by  the  defendant  hy  way  of  bar  to  a  new 
action ;  and  that  in  either  case  all  the  original  grounds  of  the  action  may  be 
debated  and  considered  anew. 

The  same  writer  states,  that  Hollana  seems  at  all  times,  upon  the  general 
principles  of  reciprocity,  to  have  given  great  weight  to  foreign  judgments ; 
and  in  most  cases,  to  have  given  to  them  a  weight  equal  to  that  given  to 
domestic  judgments,  wherever  the  like  rule  of  reciprocity  with  regard 
to  Dutch  judgments  has  been  adopted  by  the  foreign  country  whose  judg- 
ment is  brought  imder  review. 


*209  *SECTION  VII. 

Of  the  Admissibility  of  Depositions  and  Examinations. 

JPrinciple  of  adm,ission.  Depositions,  as  generally  used,  are  a  species  of 
evidence  of  a  secondary  character,  where  the  viva  voce  examination  of  the 
deponent  is  not  attainable.  They  generally  differ  from  ordinary  hearsay  in 
these  particulars — that  they  are  taken  in  a  judicial  proceeding,(l) — upon 
oath — and  that  the  party  against  whom  they  are  used,  or  some  person  stand- 
ing in  relation  of  privity  with  him,  has  cross-examined  the  deponent,  or  at 
least  has  had  an  opportunity  of  doing  so,  with  reference  to  the  same  subject 
matter :  (2)  there  is  a  presumption  also,  from  the  course  of  official  duty,  that 
depositions  are  faithftdly  recorded.  (3) 

(1)  See  Stork  v.  Denew,  13  Vin.  Abr.  A,  b.  31,  pi.  16 ;  B.  N.  P.  241.  By  Lord  Ellen 
borough,  C.  J.,  in  R.  v.  Eriswell,  3  T.  R.  731. 

(2)  See  by  HuUock,  B.  in  Att.  Gen.  v.  Davison,  M'Clel.  &  Y.  160.  As  to  depositions  taken 
before  coroners,  see  infra. 

(3)  Note  308. — *  *  This  note  condenses  several  of  the  separate  notes  to  the  last  Ameri- 
can edition  of  the  text,  which  has  been  so  much  modified  as  not  to  admit  the  same 
arrangement  of  notes.  The  matter  of  the  note  (embracing  a  variety  of  points  in  respect 
of  depositions  in  chancery),  will  sufficiently  appear  by  the  successive  paragraphs,  without 
being  specifically  pointed  out.  *  *  The  answer  of  a  party  to  a  bill  filed  either  for  relief  and 
discovery,  or  more  commonly  for  the  latter  only,  forms  a  much  less  considerable  head  of 
evidence  in  those  courts  which  possess  a  summary  power  to  coerce  discovery.  The  great 
expense  and  delay  of  resorting  to  a  court  of  chancery  for  that  purpose,  induced  the  courts 
of  common  law,  some  years  ago,  to  grant  rules  on  motion  for  the  discovery  and  produc- 
tion of  material  documents,  in  certain  cases.  In  New  York,  this  power  was  finally  confirmed, 
not  to  say  enlarged,  by  statute ;  and  pursuant-to  the  same  statute,  the  practice  was  rend- 
ered more  systematic  than  formerly  by  general  rules  of  the  court.  See  the  whole  subject 
treated  of  in  Graham's  N.  Y.  Pr.  (2d  ed.)  ch.  5,  pp.  524—531.  We  there  learn,  that  unless 
otherwise  directed  by  rule,  the  cases  proper  for  such  discovery  are  to  be  taken  as  prescribed 
by  the  principles  and  practice  in  chancery  on  bills  of  discovery.  2  R.  S.  119,  §  22.  Doubt- 
less various  other  parts  of  the  practice  in  this  particular  may  be  improved  by  conforming 
it  as  near  as  may  be  to  that  of  chancery ;  and  both  will  derive  much  aid  from  an  English 
tract  of  Wigram,  entitled  "  Points  in  the  Law  of  Discovery,"  recently  published  here  in 
the  38th  number  of  Littell's  Law  Library,  Philadelphia. 

As  to  sufficiency  of  proof  of  death,  see  ante,  notes  116  and  185,  Vol.  I.  Further  see  Doe 
d.  Knight  v.  Nepean,  5  Barnw.  &  Aid.  42. 

Goodwin  v.  Mussey,  4  Greenl.  Rep.  88. 

In  ejectment,  the  chancery  deposition  of  Martha  Mills  being  offered  at  the  trial,  a  wit- 
ness proved  that  he  saw  her  a  few  days  before  the  trial,  and  that  she  appeared  to  be  nearly 
one  hundred  years  of  age,  and  was  bed-ridden  and  quite  unable  to  attend  the  trial.  Taun- 
ton relied  on  Kinsman  v.  Crooke,  cited  in  the  text,  note  (3),  from  2  Ld.  Raym.  1166.  But 
per  Vaughan,  B. :  "  These  things  are,  in  cases  of  issue  out  of  chancery,  regulated  by  an 
order  of  that  court,  that  the  depositions  of  particular  witnesses  may  be  read ;  but  I  think 
that  the  mere  circumstance  of  the  witness  being  unable  to  attend  here,  by  reason  of  sick- 
ness, is  no  sufficient  ground  for  admitting  a  deposition.  This  is  generally  a  ground  for 
postponing  a  trial."  Doe  ex  dem.  Lloyd  v.  Evans,  3  Carr.  &  Payne,  219.  See  Rex  v. 
Savage,  5  Id.  143 ;  also.  Bond  v.  Dimes,  3  Moore  &  Scott,  161.  (A  deposition  taken  in  an 
ejectment  suit  between  other  parties  is  not  admissible  in  an  equity  suit ;  Roberts  v.  Ander- 
son, 3  Johns.  Ch.  371 ;  S.  C.  18  Johns.  515 ;  but  the  answers  of  a  party  to  interrogatories  may 
be  used  against  him  in  another  case  as  admissions ;  Whitlock  v.  Crew,  28  Geo.  289 ;  Alford 
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v.  Hughes,  14  La.  An.  737 ;  so  may  the  party's  admissions  made  in  an  answer  in  equity ;  Bob- 
bins V.  Butler,  24  111.  387 ;  see  post,  317.  Depositions  taken  in  another  action,  where  the 
same  property  and  questions  were  in  dispute,  are  admissible  between  the  same  parties  in 
another  suit ;  McConnel  v.  Smith,  33  111.  61^  ;  the  deposition  of  a  deceased  person,  taken 
in  the  same  action,  may  be  used  by  or  against  his  representative,  under  §  399  of  the  Code 
of  N.  T. ;  not  so  under  the  Code  of  Ohio.    Hoover  y.  Jennings,  11  Ohio  N.  S.  634.) 

As  to  the  mode  of  perpetuating  testimony  in  New  York,  and  in  the  Supreme  Court  of 
the  United  States,  see  post,  in  these  notes,  on  the  attendance  of  witnesses. 
*310  *In  those  notes,  we  speak  of  the  officers  in  New  York  who  are  authorized  to  take 
depositions  in  pevpetua/m  rei  msmoria/m,  &c. ;  and  we  there  show  that,  among  others. 
Supreme  Court  commissioners  are  authorized  to  take  such  depositions.  A  commisffloner, 
however,  cannot  act  in  this  capacity  out  of  the  county  for  which  he  was  appointed ;  and 
where  he  had  done  so,  held;  that  the  depositions  could  not  be  used  as  evidence.  Jackson 
V.  Leek,  13  Wend.  105.  It  seems,  however,  that  such  depositions  may  be  taken  out  of 
the  county  in  which  the  witness  resides,  if  he  voluntarily  appear  and  submit  to  an  exam- 
ination. Id.  **The  office  of  Supreme  Court  commissioner  has  since  been  abolished,  and 
its  duties  devolved  on  other  officers.** 

The  general  positions  of  our  author  as  to  the  necessity  of  showing  a  case  of  disability 
in  the  witness  to  attend,  or  of  the  party  to  procure  his  attendance,  were  recognized  by 
Cabell,  J.,  in  delivering  the  opinion  of  the  Virginia  Court  of  Appeals.  Pleasants  v. 
Clements,  3'Leigh,  483.  The  depositions  were  offered  without  any  attempt  to  show  the 
disability.  Id.  476.  See  also  Trimmer  v.  Larrison,  3  Halst.  56  ;  Thompkins  v.  Wiley,  6 
Rand.  Kep.  243 ;  Carpenter  v.  Groff,  5  Serg.  &  Eawle,  162 ;  Mifflin  v.  Bingham.  1  Dall. 
276 ;  Gordon  v.  Little,  8  Id.  583 ;  Wallace  v.  Mease,  4  Teates,  520 ;  Parker  v.  Parr,  1 
Browne,  252  ;  Rankin  v.  Cooper,  2  Id.  18 ;  Collins  v.  Lowrie,  3  Wash.  Rep.  75  ;  Minnis  v. 
Echols,  3  Hen.  &  Muuf.  41 ;  Lawrence  v.  Swan,  5  Munf  333  ;  Butts  v.  Blunt,  1  Rand.  Rep. 
355.  To  authorize  the  production  of  a  deposition  in  evidence,  taken  under  the  act  to 
perpetuate  testimony,  the  party  mustprOTe  his  inability  to  attend  court,  and  not  rely  on 
presumption  merely,  arising  from  his  advanced  age.  Jackson  ex  dem.  Montressor  v.  Bice. 
3  Wend.  180. 

As  to  obtaining  leave  of  the  court  to  read  depositions,  see  Gresley's  Eq.  Ev.  185  ;  Good- 
enough  V.  Alway,  3  Sim.  &  Stu.  483. 

In  chancery,  upon  awarding  an  issue  to  try  the  validity  of  a  will,  the  defendant  moved 
the  court  to  order  that  depositions  taken  in  the  cause  might  be  read  on  the  trial.  Curia, 
per  Hitchcock,  J. :  They  may  be  read,  "  provided  the  deponents  are  not  within  the  jurisdic- 
tion of  the  court  at  the  time  of  trial.  They  will  be  subject,  however,  to  every  exception 
which  might  be  made  to  them  if  offered  in  chancery."  See  the  order  in  fuU  (5  Hamm. 
Rep.  279).  It  contained  this  clause  :  "  It  is  further  ordered,  that  either  party  may  use  on 
the  trial  of  said  issue,  any  of  the  depositions  properly  taken,  and  now  on  file  in  this  cause, 
which  contain  relevant  and  competent  evidence,  provided  the  witnesses,  whose  deposi- 
tions are  offered  at  the  trial,  are  deceased,  aged,  infirm  or  without  the  jurisdiction  of  the 
court,  as  depositions  de  bene  ease  are  allowed  to  be  read  in  cases  at  law."  Green  v  Green 
5  Hamm.  Rep.  378. 

As  to  the  competency  of  the  deponent,  see  Chess  v.  Chess,  17  Serg.  &  Rawle  408  412  • 
per  Parker,  C.  J.,  in  Le  Baron  v.  Cromhie,  14  Mass.  236.  '        ' 

But  see  Gold  v.  Eddy,  1  Mass.  Rep.  1.  There,  a  deposition  made  by  one  in  a  court  of 
law,  while  he  was  disinterested,  was  received  for  him  in  a  review  of  the  same  suit,  though 
he  had  become  administrator  to  the 'party  in  whose  behalf  he  was  sworn.  The  court, 
however,  rely  somewhat  on  the  statute  declaring  what  evidence  shall  be  received  on 
reviews.    See  Id.  3,  4.     See  farther  on  this  question,  ante,  note  114,  Vol.  I 

As  to  the  competency  of  the  proof,  see  Gresley's  Eq.  Ev.  185,  186 ;  and  Roberts  v 
Anderson,  3  Johns.  Ch.  Rep.  371  ;  Walker  v.  Walker,  16  Serg.  &  Rawle,  879,  380.  This 
case  is  cited  ante,  note  111,  Vol.  I. 

Some  of  the  cases  cited  ante  (note  111,  Vol.  I),  are  also  applicable  as  to  identity  of  par- 
ties.    See  farther,  Jones  v.  WiUiams,  1  Wash.  Virg.  Rep.  230 ;  Bowe  v  Smith   1  Call 
487,  488  ;  Carrington  v.  Carnock,  2  Simons'  Sep.  568.  ' 

Depositions,  however,  are  sometimes  introduced  between  other  parties  for  the  purpose  of 
showing  that  a  witness  sworn  has,  ou  a  former  occasion,  given  a  different  account  of  the 
same  matter,  and  in  order  to  discredit  his  testimony.  See  post,  in  these  notes.  And  in 
such  case,  if  one  party  read  part  of  the  deposition,  in  order  to  show  that  the  witness 
swore  differently  from  what  he  now  swears,  the  other  may  read  the  whole  to  show  his 
consistency.  Harrison  v.  Bowan,  3  Wash.  C.  C.  Bep.  580.  See  Temperly  v  Scott  5 
Oarr.  &  Payne,  841. 

Gresley's  Eq.  Ev.  185,  186 ;  Wells  v.  Fish,  3  Pick.  Bep.  74  ;  Hovey  v.  Hovey  9  Mass 
Bep.  316  ;  Bordereau  V.  Montgomery,  4  Wash.  C.  C.  Bep.  186.        v  ' 

See  ante,  note  111,  Vol.  I,  as  to  the  exactness  with  which  the  law  demands  identity  of 
parties,  in  order  to  let  in  the  former  deposition.  But  a  qualification  of  that  rule  was  held 
where  a  joint  action  by  A.  &  B.  was  tried  by  consent  with  a  several  action  by  A.  against 
the  same  defendant  on  several  accounts.  Adeposition,  takenin  the  latter  suit  wasreceivod 
as  evidence  in  both.  Smith  v.  Lane,  13  Serg.  &  Eawle,  80.  See,  also  Austin  v  Slade's 
Adm'rs,  8  Verm.  Bep.  68. 
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*211     A  voluntary  affidavit,  though  made  before  an  officer  of  the  superior 
courts,  not  being  made  in  the  course  of  a  judicial  proceeding,  is  not 
receivable  in  evidence,(l)  unless  by  way  of  admission  agamst  the  party  who 
made  it. 

S.  P.,  Barnett's  Lessee  v.  Day,  3  Wash.  C.  C.  Rep.  343,  where  pedigree  was  held  within 
the  rule.     See,  also,  Gresley's  Bq.  Ev.  186, 187  ;  Colvert  v.  Millstead's  Adm'r,  5  Leigh,  88. 

In  Pennsylvania  the  same  was  held  of  a  question  of  boundary.  Montgomery's  Lessee 
V.  Dickey,  3  Yeates,  313.  As  to  hearsay  and  reputation  on  subjects  of  boundary,  see  anU, 
note  87,  Vol.  I,  et  seq.,  where  several  cases,  in  which  depositions  and  voluntary  affidavits 
were  held  a.dmissible,  are  noticed. 

And  see  ante,  note  97,  Vol  I,  ante  litem  motam. 

See  Baxter  v.  Moore,  5  Leigh,  319,  and  ante.  Vol.  I,  note  48. 

But  the  relevancy  of  the  deposition  is  a  question  on  the  trial.  The  particular  part 
which  is  irrelevant,  must,  however,  be  specified  in  the  objection  raised  against  it.  If  the 
whole  be  objected  to,  though  a  part  be  inadmissible,  the  objection  is  defective,  and  the 
receipt  of  the  whole  cannot  be  objected  to  on  appeal  or  error  brought.  Buster's  Ex'r  v. 
Wallace,  4  Hen.  &  Munf.  88,  88.  See  the  form  of  the  objection  in  that  case.  Id.  pp.  83  and 
89 ;  and  see  post  in  these  notes  on  bills  of  exceptions,  and  the  cases  there  cited ;  also, 
Atchison  v.  M'Culloch,  5  Watts'  Rep.  13. 

S.  P.  Gresley's  Eq.  Ev.  187.  And  see  Hopkins  v.  Stump,  3  Har.  &  Johns.  301,  where 
the  depositions  in  a  former  cause,  in  which  the  plaintiff  dismissed  his  own  bill,  were 
received  for  the  defendant  on  a  new  bill  filed  against  him. 

(1)  Bac  Ab,  tit.  Evidence,  638 ;  B.  N.  P.  348.  As  to  ex  parte  examinations  of  pauper 
before  the  late  Poor  Law  Act,  see  R.  v.  Nuneham  Courtenay,  1  East,  373  ;  R.  v.  Ferry  Prys 
stone,  2  Id.  54 ;  R.  v.  Abergwilly,  Id.  63  ;  R.  v.  Eriswell,  3  T.  R.  785.  Depositions  taken 
before  commissioners  of  bankrupts,  being  ex  parte,  were  not  evidence  before  the  statutes 
5  Geo.  I,  0.  30,  §  41 ;  49  Geo.  Ill,  c.  131,  §  10 ;  6  Geo.  IV,  c.  16.  See  B.  N.  P.  842 ;  1  Lev. 
180  ;  Ld.  Raym.  220  ;  3  Jones,  53  ;  Janson  v.  Wilson,  Doug.  344 ;  Bowles  v.  Langworthy, 
1  T.  R.  366  ;  3  Roll.  Ab.  679 ;  B.  N.  P.  242.  Ex  pan-te  depositions  taken  before  barrack 
commissioners,  under  47  Geo.  HI,  c  1,  were  held  inadmissible  in  Att.  Gen.  v.  Davison,  1 
M'Cl.  &  Y.  160.  Ex  parte  depositions  before  commissioners  of  inquiry  not  allowed  as 
evidence  to  expunge  a  creditor's  proof.  Ex  parte  Coles,  Buck.  343 ;  Cook's  B.  L.  553  (8tji 
ed.) ;  Ex  parte  Campbell,  3  Rose,  51. 

Note  309. — A  mere  voluntary  ex  parte  affidavit  of  a  third  person,  neither  a  party  nor 
a.  witness  in  the  cause,  is  not  admissible  as  evidence  of  what  it  states.  It  ranks  in  equal 
grade  only  with  hearsay  testimony.  It  differs  from  a  deposition,  properly  so  called,  in  two 
essential  particulars ;  for  first,  depositions  are  taken  by  some  court,  or  by  an  express 
authority  derived  therefrom,  or  under  some  statute ;  and  secondly,  they  are  always  taken 
upon  actual  notice  to  the  adverse  party,  if  practicable.  Per  Earl,  J.,  Patterson  v.  Mary- 
land Ins.  Co.,  3  Har.  &  Johns.  71,  74,  75.  See  also  Finlay  v.  Kirkland,  9  Mart.  Lou.  Rep. 
463 ;  Farmers'  Bank  of  Lancaster  v.  Whitehill.  16  Serg.  &  Rawle,  89  ;  Stiles  v.  Bradford, 
4  Rawle,  394 ;  1  Stark.  Ev.  868  (6th  Am.  ed.) 

(The  party  claiming  under  an  attachment  cannot  use  the  affidavit  on  which  such  attach- 
ment was  obtained  for  any  purpose  except  to  show  jurisdiction,  or  that  the  process  was 
regularly  is8u,ed  ;  it  will  not  be  received  as  evidence  that  the  attaching  creditor  was  in 
feet  a  creditor  of  the  defendant  therein ;  Clute  v.  Sitch,  25  Barb.  428.  Where  a  proceed- 
ing has  been  taken,  founded  upon  an  affidavit,  the  party  making  it  will  not  be  permitted 
to  impeach  the  facts  therein  stated.  Harmer  v.  Davis,  7  Taunt.  577 ;  Watson  v.  Way e,  5 
Bam.  &  Cres.  150 ;  1  Greenl'f  Ev.  §  207.  But  it  will  not  conclude  the  party  making  it 
where  no  proceeding  is  in  fact  taken  upon  it.    Maybee  v.  Snifien,  3  E.  D.  Smith,  1,  17!) 

But  a  voluntary  affidavit  or  deposition,  is  sometimes  admissible  as  a  declaration  in 
a/rticvZo  mortis.  See  ante,  notes  99,  100,  et  seq.  In  the  State  v.  Ferguson  (3  Hill's  Rep., 
619),  the  prisoner  being  indicted  for  murder,  the  deposition  of  the  deceased,  made  under 
the  following  circumstances,  was  offered :  On  the  day  previous  to  his  death,  when,  as  it 
appeared,  he  manifested  no  apprehensions  of  dying  of  the  wound,  he  deposed  to.  the 
occurrence  when  the  mortal  blow  was  given ;  on  the  next  day,  being  fully  conscious  that 
he  was  in  extremis,  the  deposition  was  read  over  to  him  and  he  said,  "  it  was  as  nigh  right 
as  he  could  recollect."  Held,  that  the  deposition  was  admissible  as  containing  the  dying 
declarations  of  the  deceased.  "  The  contents  of  the  deposition,"  says  Johnson,  J.,  deliv- 
ering the  opinion  of  the  court,  "  was  as  much  a  part  of  the  declarations  of  the  deceased, 
as  the  words  which  he  uttered.  The  reading  of  the  deposition  was  admissible,  as  con- 
taining better  evidence  of  the  contents  than  could  be  supplied  by  parol."  Id.  634.  See 
post,  note  315. 

(The  affidavit  of  a  party  made  in  a  former  suit  relating  to  the  value  of  certain  premises, 
may  be  used  against  him  in  a  second  suit ;  Shafter  v.  Richards,  14  Cal.  135 ;  where  the 
same  questions  are  involved  ;  McConnel  v.  Smith,  33  HI.  611.) 

Note  310.  —  See  additional  EnglUh  statutes,  8  Har,  Dig.  pp.  1061, 1063,  1063. 

In  the  notes  to  the  text,  on  the  attendance  of  the  witnesses,  post,  we  shall  have  occaeion 
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*212  *  Where  party  has  had  no  opportunity  to  cross-examine.  If  the  party 
against  whom  the  depositions  are  sought  tO'  be  used,  has  not  had  an 
opportunity  of  cross-examining  the  witnesses  —  as,  for  example,  if  depositions 
have  been  taken  upon  interrogatories  without  notice  to  the  opposite  party, 
the  depositions  will  not  be  receivable.  (1) 

Upon  this  ground  it  has  been  held,  with  respect  to  depositions  in  chan- 
cery, that  if  a  witness,  after  being  examined  de  bene  esse,  should  die  before 
the  defendant  puts  in  his  answer,  the  deposition  cannot  be  read ;  for  the 
opposite  party  would  not,  in  that  case,  have  an  opportunity  of  cross-. 
*213  *examination.  (2)  And  although  an  answer  be  put  in,  yet  if  the 
witness,  examined  de  bene  esse,  die  before  he  can  be  examined  again, 
having  been  sick  from  the  time  of  putting  in  his  answer  until  his  death, 
and  thereby  prevented  from  going  to  be  examined,  the  witness's  deposition 
will  not  be  admissible.  (3) 

to  notice  some  of  the  various  principles,  and  modes  of  obtainin^oral  testimony*,  by  depo- 
sition, in  the  American  common-law  courts.  In  addition  to  what  is  there  said,  the  reader 
is  referred  to  the  American  cases  we  have  cited  in  the  notes  to  the  preceding  heads  of 
depositions  in  chancery,  most  of  which  relate  to  common-law  depositions.  They  will  be 
found  obviously  pertinent  there,  however,  and  the  two  systems  may  in  many  instances 
be  relied  on  as  reflecting  light  on  each  other. 

In  New  York,  the  course  of  securing  the  testimony  of  witnesses  residing  out  of  the 
state,  was  by  obtaining  a  commission,  or  dedimus  potestatum.  Where  testimony  has  been 
thus  taken,  the  party  is  never  bound  to  call  the  witness,  even  though  he  be  in  court  at 
the  trial,  but  may  read  his  deposition  ;  the  opposite  party,  however,  may  have  the  witness 
sworn  if  he  will,  on  his  side,  notwithstanding  he  omitted  to  join  in  the  commission. 
Phenix  v.  Baldwin,  14  Wend.  62. 

In  the  same  notes,  post,  a  general  reference  will  be  made  to  many  of  the  local  cases. 
For  reasons  there  assigned,  we  shall  here  superadd  in  the  same  way,  a  few  others  of  the 
like  character.  Connecticut,  8  Conn.  Bep.  169 ;  Maryland,  1  Har.  &  John.  249  :  Id.  268 ;  1 
Gill  &  Johns.  54,  60 ;  5  Am.  Dig.  447,  448 ;  Ohio,  1  Wright's  Eep.  651 ;  Id.  156 ;  Id.  673  ; 
Id.  632  ;  Id.  637  ;  Id.  380  ;  Id.  746  ;  Id.  747 ;  Id.  755  ;  Id.  513 ;  5  Hamm.  Rep.  330 ;  New  Jer- 
sey, 1  Green.  5  ;  5  Am.  Dig.  447  ;  Illinois,  1  Breese,  255  ;  Pennsylvania,  1  Pennsylvania  Rep. 
297 ;  Id.  306  ;  Id.  454,  485  ;  2  Id.  149  ;  Id.  200 ;  3  Id.  41 ;  4  Eawle,  394  ;  3  Watts,  288 ;  3 
Id.  56,  60,  250  ;  4  Id.  165  ;  1  Dall.  2;  12  Serg.  &  Eawle,  80;  Whart.  Dig.  tit.  Practice,  N; 
Kentucky,  1  Dana,  180 ;  3  Litt.  Rep.  250 ;  3  Monroe,  56,  57, 413, 181  ;  5  Id.  370 ;  7  Id.  577  ; 
2  J.  J.  Marsh.  55  ;  3  Id.  261 ;  Virginia,  3  Leigh,  682  ;  Hall's  Dig.  tit.  Practice ;  New  Hamp. 
shire,  6  New  Hamp.  587  ;  Maine,  8  Greenl.  326  ;  Id.  27 ;  Louisiana,  7  Lou.  Bep.  (by  Currv), 
583 ;  10  Id.  534 ;  3  Miller's  Lou.  Bep.  96,  294  ;  4  Id.  158',  118,  218,  228 ;  5  Id.  264,  294,  453, 
488  ;  1  Id.  315,  320,  331,  435,  169,  173, 174  ;  3  Martin's  Lou.  Rep.  (N.  S.)  367 ;  Id.  617 ;  11 
Id.  333  ;  8  Mart.  Rep.  308 ;  7  Id.  71 ;  Massachusetts',  1  Mass.  1 ;  16  Id.  392  ;  1  Pick.  395  ;  3 
Id.  74 ;  Vermont,  4  Vermont,  Rep.  405  ;  5  Id.  309,  422  ;  7  Id.  147  ;  South  Carolina,  3  Bay, 
313  ;  England,  6  Carr.  &  Payne,  289 ;  5  Id.  841 ;  2  Harr.  Dig.  1062,  1063,  1064,  and  the 
casese  there  cited  ;  1  Bing.  N.  C.  731 ;  1  Moore  &  S.  384  ;  8  Bing.  374. 

(l)'The -judge  at  Nisi  Prius  will  notf  however,  entertain  such  an  objection  to  the  depo 
sitions ;  but  if  a  verdict  is  obtained  against  the  party  against  whom  they  are  used,  the 
court  will  afterwards,  upon  affidavit,  set  it  aside,  and  grant  a  new  trial.  Steinkeller  v. 
Newton,  9  C.  &  P.  313  ;  S.  C,  1  Scott  N.  B.  148  ;  6  M.  &  G.  30,  n. 

The  opposite  party  has  a  right  to  demand  an  opportunity  of  cross-examining  the  wit- 
nesses. The  State  v.  Hill,  3  Hill's  B.  607 ;  Porter  v.  Pillsbury,  36  Maine,  278  ;  and  Bow- 
man V.  Sanborn,  5  Foster  (N.  H.)  87 ;  Parker  v.  Sedwick,  5  Md.  281  ;  Young  v.  Mackall,  8 
Md.  Ch.  Deois.  398  ;  S.  C,  4  Md.  363  ;  Bell  v.  Nimmon,  4  M'Lean,  589.  Both  parties  being 
present,  the  omission  to  make  objections  in  regard  to  form,  notice,  and  the  like,  is  a  waiver 
of  them.  Foye  v.  Leighton,  4  Foster  (N.  H.)  29 ;  Ragan  v.  Cargill,  24  Miss.  540  ;  Gray  v. 
Brown,  22  Ala.  262 ;  Ward  v.  Whitney,' 4  Selden  (N.  Y.),  442  ;  Williams  v.  Banks,  5  Md. 
198 ;  County  of  Greene  v.  Bledsoe,  12  111.  267.  If,  both  parties  being  present,  leading 
questions  or  interrogatories  are  put  to  the  witness  without  objection,  the  objectiott  will  be 
deemed  waived.  Whipple  v.  Stevens,  3  Foster  (N.  H.)  319.  So  where  the  interrogatories 
are  Settled  by  stipulation.  Cope  v.  Sibley,  13  Barb.  (N.  Y.)  531  ;  Chambers  v.  Hunt,  2  New 
Jer.  553  ;  Morse  v.  Cloyes,  11  Barb.  100. 

(2)  Dutton  V.  Colt,  Sir  T.  Baym.  485,  n ;  Ford  v.  Gay,  cit.  in  Howard  v.  Tremaine,  1 

Show.  363  ;  Piorcey  v. ,  3  Jones,  165 ;  B.  N.  P.  843 ;  Vin.  Ab.  tit.  Evidence,  A,  b. 

31,  pi.  13,  22.  See,  also,  by  Le  Blanc,  J.,  in  Cazenove  v.  Vaughan,  1  M.  &  S.  8.  With 
respect  to  the  practice  of  courts  of  equity,  in  allowing  such  depositions  to  be  read  in 
certain  cases,  see  Gilb.  Bv.  57,  58;  2  Jones,  164.  It  is  said  that  an  order  in  chancery, 
requiring  such  evidence  to  be  admitted,  does  not  bind  the  common-law  courts.  2  Jones. 
164 ;  B.  N.  P.  340 ;  Gilb.  Ev.  57. 

(3)  Brown's  Case,  Hardr.  815 ;  Arundel  v.  Arundel,  Chan.  B.  90. 
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Depositions  of  deceased  -witnesses,  taken  before  commissioners  of  bankrupt 
as  to  the  petitioning  creditor's  debt,  the  trading,  or  the  act  of  bankruptcy,  are 
now  by  statute(l)  in  all  cases  receivable  as  evidence  of  the  matters  therein 
contained.  Before  the  statute  they  were  held  not  to  be  admissible  in  an 
action  by  the  bankrupt  against  the  assignees,(2)  as  they  had  no  oppoitunity 
to  cross-examine  the  witnesses. 

Opportunity  of  cross-examining  neglected.  Where  a  party  has  had  an 
opportunity  of  cross-examining  a  witness,  and  has  neglected  {o  do  so,  the 
case  is  the  same  in  effect  as  if  he  had  cross-examined :  for,  otherwise,  as 
observed  by  Lord  Ellenborough,  C.  J., (3)  the  admissibility  of  the  evidence 
would  be  made  to  depend  upon  his  pleasure,  whether  he  will  cross-examine 
or  not — which  would  be  a  most  uncertain  and  unjust  rule.  Thus,  where, 
upon  a  bill,  to  perpetuate  testimony,(4)  the  defendant  stood  in  contempt, 
and  would  not  answer,  and  thereupon  the  plaintiff  had  a  commission  and 
examined  witnesses  de  bene  esse,  and  the  defendant  joined  in  the  commission, 
and  cross-examinea  some  of  the  witnesses  produced  for  the  plaintiff,  and 
before  the  answer  came  in,  the  witnesses  died,  their  depositions  were  held 
receivable  upon  the  trial  of  an  ejectment. (5)  Upon  the  same  prin- 
*214  ciple  also,  where  a  person  filed  a  *bill  in  chancery  for  the  examination 
of  a  witness  de  bene  esse,  to  which  the  defendant  did  not  put  in  an 
answer,  and  an  order  of  the  Court  of  Chancery  was  afterwards  obtained 
for  the  examination  of  the  witness,  and  notice ,  of  the  order,  and  of  the 
interrogatories  which  it  was  intended  to  put,  was  given  to  the  defendant; 
but  no  cross  interrogatories  were  filed,  and  an  order  for  the  publication  of ' 
the  deposition  was  afterwards  obtained ;  the  Court  of  King's  Bench  decided 
that  the  deposition  of  the  witness,  who  was  proved  to  be  abroad,  had  been 
properly  admitted  at  the  trial. (6)  "The  rule  is,"  said  Le  Blanc,  J.,  "that 
depositions  are  not  allowed  to  be  read  before  answer  put  in,  or  before  the  • 
party  is  in  contempt,  unless  he  has  had  an  opportunity  of  cross-examining ; 
for  if  he  has,  and  has  omitted  to  avail  himself  of  it,  then  it  is  his  fault,  and 
he  cannot  make  that  a  ground  for  objection  to  the  depositions.  In  this  case 
there  was  no  evidence  given  at  the  trial  to  show  that  the  defendant  had  not 
liberty  granted  to  him  to  cross-examine,  or  that  he  might  not  have  .exercised 
it ;  on  the  contrary,  it  appears  that  when  the  order  for  examination  was 
made,  there  was  no  objection  interposed,  nor  further  time  prayed  for.  It 
must  be  presumed,  therefore,  that  he  had  an  opportunity  to  cross-examine,, 
and  chose  to  forego  it." 

(1)  5  &  6  Vict.  c.  132,  §  25.    See,  also,  6  Geo.  IV,  u.  16,  §§  90  and  93 ;  2  &  3  William  IV, 
c.  114,  §  7.     As  to  the  effect  of  certain  statutes,  see  post,  note  324. 
(3)  Chambers  v.  Bernasconi,  1  C,  M.  &  H.  353. 

(3)  In  Cazenove  v.  Vauglian,  1  M.  &  S.  6. 

Note  311  — In'  New  York,  it  has  been  occasionally  intimated  that  the  rule  demanding 
an  opportunity  of  cross-examination,  was  not  without  its  exceptions.  See  per  Thompson, 
J.,  Jackson  v.  Bailey,  2  Johns.  Rep.  20. 

A  deposition  taken  before  trustees  appointed  under  the  act  for  relief  against  absent  and 
absconding  debtors,  was  held  evidence  in  the  same  matter  before  referees  nominated  pur- 
suant to  the  act,  the  witness  being  dead ;  and  this,  even  though  it  was  taken  in  the 
absence  of  creditors,  or  ex  parte ;  for,  say  the  court :  "  The  trustees  act  as  the  official 
agents  of  both  parties,  and  under  obligations  official  and  religious,  to  act  impartially." 
Cox  v.  The  Trustees  of  Pearce,  7  Johns.  Rep.  298. 

(4)  As  to  which  see  Mitford  Eq.  Plead.  63. 

(5)  Howard  v.  Tremaine,  1  Show.  364  ;  S.  C,  Carth.  365 ;  1  Salk.  278.  See  also  Roscom- 
mon Peerage  Case,  6  CI.  &  Fin.  104. 

(6)  Cazenove  v.  Vauglian,  1  M.  &  S.  6.  Depositions  of  witnesses  examined,  without 
service  of  the  order  for  liberty  to  do  so,  cannot  be  read.  Mulvany  v.  Dillon,  1  Ball.  & 
Be.  413. 

The  same  rule  prevails  in  this  country,  in  relation  to  depositions  taken  under  a  com- 
mission or  order  of  court.  Bowman  v.  Sanborn,  5  Foster  (N.  H.)  87 ;  Porter  v.  Pillsbury, 
36  Maine,  378,  350 ;  Gibson  v.  Gibson,  30  Penn.  (8  Harris),  9  ;  Young  v.  Mackall,  3  Md. 
Ch  Decis.  398 ;  S.  C,  4  Md.  363  ;  Eagan  v.  Cargill,  34  Miss.  540 ;  Lindauer  v.  Del.  Ins., 
Co   8  Bng.  (13  Ark.)  461 ;  Helfinch  vj  Stem,  17  Penn.  State  R.  143. 
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It  is  laid  down  by  Chief  Baron  Gilbert,  that  if  the  adverse  party  is  in 
contempt,  the  depositions  of  the  witnesses  shall  be  admitted,  for  then  it  is 
the  fault  of  the  objector  that  he  did  not  cross-examine  the  witnesses,  since 
he  would  not  join  in  the  examination. (1) 

In  the  case  of  M'Combie  agt.  Anton, (2)  the  plaintiff  had  obtained  a 
judge's  order  for  a  commission  to  examine  witnesses: (3)  the  parties  having 
agreed  upon  A.  and  B.  as  commissioners,  the  plaintiff  obtained  another  order 
to  examine  witnesses  upon  interrogatories  before  A.  and  B.,  without  des- 
cribing them  as  commissioners,  and  without  referring  to  any  commission : 
the  defendant  afterwards  withdrew  the  name  of  B.,  his  commissioner,  and 
declined  to  proceed  with  the  examination,  upon  the  ground  that  the  second 
order  was  informal :  the  plaintiff  then  obtained  a  further  order  to  examine 
witnesses  before  A.  on  interrogatories,  ex  parte :  and  it  was  held, 
*215  that  the  *examinations  taken  under  the  last  order  were  admissible  in 
evidence,  although  the  defendant  had  received  no  notice  of  the  time 
and  place  of  taking  them,  as  by  his  own  voluntary  act.  he  had  renounced 
the  power  of  examination. 

It  has  been  laid  down  as  a  general  rule,  that  depositions,  taken  in  the 
Court  of  Chancery,  under  a  bill  to  perpetuate  testimony,  will  not  be  received 
in  evidence  in  a  court  of  law,  in  any  cause  in  which  the  parties  were  not  the 
same  as  in  the  cause  in  the  Court  of  Chancery,  or  did  not  claim  under  some 
or  one  of  such  parties.  (4) 

Depositions  not  admissible  against  strangers.  As  a  corollary  to  the  rule, 
that  the  party  to  be  affected  by  the  evidence  of  depositions,  or  some  person 
in  privity  with  him,  should  have  had  an  opportunity  of  cross-examining  the 
witnesses  with  reference  to  the  same  subject  matter,  it  follows  that  no  evi- 
dence shall  be  admitted",  but  what  is  or  might  be,  under  the  examination  of 
both  parties.  (5)  A.,  being  seized  of  two  closes,  which  he  claimed  as  heir  at 
law,  conveyed  one  to  B.,  and  both  A.  and  B.  were  afterwards  ousted  by  C.j^ 
they  afterwards  brought  actions  of  ejectment  against  him  for  the  premises 
respectively,  which  they  recovered.  B.  was  again  dispossessed  by  C,  and 
again  brought  ejectment  against  him,  claiming  the  same  premises  as  in  the 
former  action,  and  by  the  same  title.  On  the  trial,  B.  offered  to  prove 
the  deposition  made  by, a  witness  since  deceased,  upon  the  trial  of  the  for- 
mer ejectment  between  A.  and  C. ;  but  it  was  held  that  the  evidence  was 
inadmissible.  (6)  And  it  has  been  held,  on  an  issue  from  chancery  between 
A.  and  B.,  that  depositions  produced  by  B.  in  chancery,  in  a  suit  of  C.  against 
B.,  were  inadmissible  on  behalf  of  A.,  for  want  of  reciprocity,  although  the 
question  in  both  suits  was  precisely  the  same.  (7) 

(1)  Gilb.  Ev.  56,  63,  64;  4  Mod.  146 ;  Com.  Dig.  tit.  Evidence,  C.  4.  And  see  by  Le 
Blanc,  J.,  ut  supra.  And  see  dictum  in  Brown's  Case,  Hardr.  315  ;  13  Vin.  Ab.  109,  pi. 
23  ;  B.  N.  P.  340.  See  also  Howard  v.  Tremaine,  Show.  363,  864 ;  Carth.  365 ;  4  Mod. 
il47 ;  Salk.  378 ;  Hammond  v. ,  1  Dick.  50. 

(3)  6  M.  &  G.  37. 

(3)  Under  1  William  IV,  c.  32,  8  4. 

(4)  Banbury  Peerage.  3  Selw.  N.  P.  756  (10th  ed.),  cited  by  Coleridge,  J.,  in  the  Baron  de 
.Bode's  Case,  S.  Q.  B.  346. 

(5)  See  by  Lord  BUenborougli,  C.  J.,  in  Cazenove  v.  Vaughan,  1  M.  &  S.  6.  See  also  by 
De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  30  How.  St.  Tr.  538.  And  see  Hardr. 
215,  472  ;  3  Jones,  164 ;  Wils.  214,  315  ;  Hob.  155  ;  3  Roll.  Ab.  679  ;  1  Vern.  413  ;  B.  N.  P. 
243 ;  Earl  of  Roscommon's  Claim,  6  CI.  &  Fin.  108. 

(6)  Doe  d.  Foster  v.  Derby  (Earl),  1  A.  &  E.  788.  It  was  there  said  by  Lord  Denman,  C. 
J.,  that  the  case  of  The  Earl  of  Bath  v.  Bathersea  (5  Mod.  9),  was  not  reported  clearly 
■enough  to  be  acted  on. 

(7)  Atkins  v.  Humphreys,  1  M.  &  Ro.  638.  See  also  Rushworth  v.  Pembroke  (Countess), 
Hardr.  473.  The  depositions  would  not  be  receivable  in  the  nature  of  admissions,  as  hav- 
ing been  made  use  of  by  the  party  (see  Gardner  v.  Merett,  10  A.  &  E,  464  ;  Brickell  v. 
liulse,  7  A.  &  E.  454,  ante  Vol.  I),  because  a  party  in  -equity,  who  uses  depositions,  does 
not  know  beforehand  what  they  are.  See  by  Lord  Denman,  C.  J.,  In  Brickell  v.  Hiilse,  7 
A.  &  E.  456. 
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Miidence  admissible  where  parties  virtually  the  same.  But  if  the  parties 
are  virtually  and  substantially  the  same,  and  the  same  subject  matter  is  in 

dispute  in  two  different  suits,  the  deposition  of  a  witness  in  the  for- 
*216     mer  suit  will  be  admissible  in  the  latter.    Thus,  in  the  case  *of  Wright 

agt.  Doe  on  the  demise  of  Tatham,(l)  where,  in  a  suit  in  chancery,  an 
issue  of  devisavit  vel  nan  was  ordered  (in  which  the  defendants  in  chancery 
were  plaintiffs,  and  the  plaintiff  in  chancery  was  defendant),  respecting  the 
execution  of  a  will,  the  issue  was  found  in  the  affirmative :  at  the  trial  of 
the  issue  one  of  the  three  attesting  witnesses  to  the  will  swore  to  its  execu- 
tion ;  the  plaintiff  in  chancery  afterwards  brought  an  action  of  ejectment 
on  his  own  demise,  as  heir  at  law  of  the  testator,  against  one  of  the  defend- 
ants as  devisee  under  the  will ;  it  was  held,  that  the  evidence  of  the  witness 
given  on  a  former  occasion  was,  after  his  death,  admissible  at  the  second 
trial.  It  was  noticed  by  the  court,  that  the  defendant  at  the  second  trial 
was  on  the  first  occasion  joined  with  other  plaintiffs,  and  that  the  defendant 
on  the  first  occasion  was  on  the  second  the  only  lessor  of  the  plaintiff.  But 
it  was  said  that  the  lessor  of  the  plaintiff  was  the  real  party  in  an  action  of 
ejectment,  and  that  in  the  former  action  the  present  lessor  of  the  plaintiff 
had  precisely  the  same  power  of  objecting  to  the  competency  of  the  witness', 
and  the  same  right  of  cross-examination,  or  of  calling  witnesses  to  discredit 
or  contradict  his  testimony  on  both  occasions.  So  where  a  second  action 
of  ejectment  is  brought  between  the  same  parties  or  their  privies  upon  the 
same  question  (as,  e.  g.,  who  was  the  heir  at  law  of  A.),  the  evidence  of  a 
deceased  witness  given  on  the  first  trial  will  be  admissible,  though  it  relate 
to  other  lands — both,  however,  being  the  property  of  A.  (2) 

Upon  the  same  principle,  the  deposition  of  a  person  since  deceased  has 
been  held  admissible(3)  upon  a  charge  of  murder,  although  it  was  taken 
upon  the  occasion  of  the  prisoner  being  charged  before  the  magistrate  with 
an  assault  on  the  deceased  and  with  a  robbery,  the  two  charges  relating  ta 
the  same  transaction.  (4)  This  case  was  decided  principally  on  the  authority 
of  a  former  decision,(5)  where  the  deposition  of  a  deceased  person  was  read 
in  evidence  on  a  trial  for  his  murder.     Indeed,  if  it  were  necessary  that 

the  charge  should  be  identical,  it  would  exclude  the  depositions 
*217     *of  the  deceased  in  all  cases  of  homicide.     In  such  cases  it  may  be 

reasonably  inferred,  that  the  witness's  deposition  would  not  have 
been  varied  by  the  cross-examination  of  the  prisoner,  if  he  had  been  charged 
before  the  magistrate  with  the  precise  offense  for  which  he  is  afterwards 
tried. 

Matter  in  issue  must  he  the  same.  Although  the  parties  are  the  same,  yet 
if  the  same  matters  were  not  in  issue  in  the  former  cause,  the  depositions 
are  not  evidence;  the  general  rule  being,  as  laid  down  by  De  Grey,  C.  J., 
in  the  judgment  often  referred  to,  and  in  other  authorities,  that  depositions, 

(1)  1  A  &  E.  3  (in  error.) 

(2)  Doe  d.  Derby  (Earl)  v.  Foster,  1  A.  &  B.  791,  n.  And  see  Clayes  v.  Sherwin,  12  Mod. 
343 ;  B.  N.  P.  332. 

(3)  As  to  the  admissibility  of  depositions,  see  posi.  Sect.  7. 

(4)  R.  V.  Smith,  E.  &  R.  Cr.  C.  340 ;  S.  C,  2  Stark.  R.  208.  And  see  R.  v.  Edmunds,  6 
C.  &  P.  164. 

(5)  R.  V.  Radburne,  1  Lea.  512  (3d  ed.) 

Note  313. —  In  Connecticut  in  a  prosecution  for  maintenance  of  a  bastard  child,  by  the 
selectmen,  the  deposition  of  the  mother,  taken  before  any  suit  was  commenced,  and  with- 
out notifying  the  defendant,  was  held  inadmissible,  though  the  mother  had  since  died. 
M'Donald  v.  Hobby,  1  Root's  Rep.  154.  See,  as  to  the  law  on  this  subject  in  Tennessee, 
Goddard  v.  The  State,  3  Yerg.  Rep.  96. 

(In  Regina  v.  Beeston  (39  Eng.  Law  &  Eq.  537),  the  deposition  of  a  wounded  man  taken 
before  a  magistrate,  charging  the  prisoner  with  the  assault  with  intent  to  do  him  grievous 
bodily  harm,  was  allowed  to  be  read  on  the  trial  of  the  prisoner  for  murder,  the  wounded 
man  having  died  of  the  injury  received,  and  the^prisoner  having  had  an  opportunity  to 
cross-examine  him.) 

Vol.  n.  24 
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to  be  admissible,  must  have  been  made  between  the  same  parties,  and  upon 
the  same  matter  in  issue.  In  one  case,  and  one  case  only,  it  is  an  objection 
to  their  admissibility  that  they  relate  to  the  same  matter ;  that  case  is, 
where  depositions  are  offered  as  evidence  of  reputation — in  which  case,  the 
very  circumstance  that  the  same  matter  was  litigated  is  (as  before  shown) 
an  objection  to  such  evidence,  and  renders  them  inadmissible,  as  being  post 
litem  motam,. 

These  authorities  illustrate  the  rule  above  referred  to,  as  to  the  admissi- 
bility of  depositions  and  examinations  in  general.  It  is  to  be  remarked, 
however,  that  all  such  evidence  is  open  to  great  objection.  For  the  demea- 
nor of  the  deponent,  which  is  a  principal  criterion  of  the  truth  of  his  state- 
ment, is  not  subject  to  the  observation  of  the  jury ;  the  powers  of  cross-j^ 
examination  are  often  restricted  ;  and  where  the  inquiry  has  been  private, 
as  is  often  the  case,  the  best  safeguard  against  falsehood  and  equivocation 
is  thus  entirely  lost.  Such  evidence  is,  therefore,  never  admissible  in  the 
courts  of  common  law  (unless  where  it  is  used  as  an  admission  against  a 
party),  when  viva  voce  evidence  is  attainable. (1) 

•  Where  witness  dead.  Jf  it  be  shown  that  a  witness  is  dead,  the  matter  that 
he  deposed  at  a  former  trial  (always  assuming  the  second  trial  to  be  between 
the  same  parties  as  the  first  was,  or  their  privies,  and  upon  the  same  sub- 
ject) ;  and  where  the  former  evidence  was  given  orally,  it  may  be  proved 
by  any  person  who  heard  what  the  witness  swore  at  the  former  trial.  (2) 
But  some  evidence  of  the  death  of  the  witness  will  be  required,  and  the 
mere  lapse  of  time,  if  consistent  with  the  ordinary  duration  of  life,  wUl  not 
be  sufficient  to  let  in  the  secondary  evidence.     Thus,  the  deposition  of  a. 

witness  who  had  been  examined  fifty  years  before,  was  held  inadmis- 
*218     sible  only  upon  the  presumption  of  his  death  *arising  from  length  of 

time,(3)  though  Reynolds  C.  B.,  said,  if  proper  searches  or  inquiry 
"had  been  made,  and  no  account  could  be  given  of  the  witness,  he  would 
have  admitted  the  deposition  at  such  a  distance  of  time. 

The  effect  of  giving  a  deposition  in  evidence  is  a  complete  substitution 
for  the  evidence  of  the  witness  whose  deposition  is  used.  Therefore  the 
deposition  of  an  attesting  witness  to  a  will,  who  is  deceased,  dispenses  with 
the  necessity  of  calling  a  surviving  witness  to  prove  the  execution  of  the 
will.  (4) 

Directions  may  be  taken  to  adm,issihility  of  deposition.  A  deposition, 
when  produced,  is  open  to  any  objections  that  might  have  been  taken 
against  the  evidence  of  the  deponent,  if  he  had  been  called  as  a  witness ; 
thus,  if  a  party  professes  to  set  forth  in  his  deposition  the  contents  of  a 
letter,  which  is  not  produced,  that  part  of  the  deposition  cannot  be  read,  (5) 

(1)  Note  313. — Where  a  defendant,  in  the  progress  of  a  cause,  serves  copies  of  affida- 
vits on  the  plaintiff's  attorney,  as  the  foundation  of  an  order  obtained  by  him,  he  cannot 
object  to  the  plaintiff  reading  the  copies  in  evidence  on  the  trial  on  the  ground  of  a  want 
of  authentication,  even  though  the  originals  are  on  file  ;  such  copies  are  equivalent  to 
office  copies.  Jackson  ex  dem.  Wood  v.  Harrow,  11  Johns.  Rep.  484.  See  Urtetiqui  v. 
D'Arcy  et  al.,  9  Peters'  Eep.  692  ;  ante,  p.  209. 

(3)  Pyke  v.  Crouch,  1  Ld.  Eaym.  780,  5th  resolution.  See  also  R.  v.  Joliffe,  4  T.  R.  290  ; 
Strutt  V.  Bovingdon,  5  Bsp.  56  ;  Doncaster  (Mayor)  v.  Day,  3  Taunt.  262. 

(3)  Benson  v.  Olive,  3  Stra.  920. 

Though  the  witness  be  shown  to  be  of  a  very  advanced  age,  the  court  will  not  presume 
him  unable  to  attend,  so  as  to  let  in  his  deposition.    Jackson  v.  Rice,  8  Wend.  180 

(4)  Wright  v.  Doe  d.  Tatham,  1  A.  &  E.  3. 

See  also  Ward  v.  Whitney,  4  Selden's  N.  Y.  Rep.  443. 

(5)  Steinkeller  v.  Newton,  9  C.  &  P.  319  ;  S.  C,  3  Mo.  &  R.  373 ;  Tufton  v.  Whitmore, 
12  A.  &  B.  370. 

Neither  will  a  deposition  which  contains  a  description  of  a  paper  annexed  to  it,  but 
objected  to  and  not  put  in  evidence,  be  submitted  to  the  jury  with  the  paper  disannexed. 
Smith  V.  Nashua  &  Lowell  Railroad  Co.,  7  Foster  (N.  H.)  86.  On  the  other  hand,  if  the 
paper  be  presented  and  proved,  it  is  proper  to  annex  a  copy  of  it  by  way  of  identifying 
the  original.    Com.  Bank  of  Penn.  v.  Union  Bank  of  New  York,  19  Barb.  N.  Y.  392. 
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but  there  is  no  objection  to  the  deponent  stating  the  fact  that  he  did  write 
a  letter  to  a  particular  person.  (1)  And  where  it  appeared  from  a  deposition 
that  the  deponent  had  refreshed  his  memory  as  to  certain  facts  from  memo- 
randa that  were  not  wholly  in  his  own  handwriting,  the  deposition  was 
admitted,  as  it  was  a  matter  for  the  discretion  of  the  commissioners  before 
whom  the  deponent  had  been  examined,  whether  they  would  permit  him 
to  refer  to  such  memoranda.  (2) 

It  is  proposed  to  consider,  in  this  section,  the  judicial  character  of  various 
kinds  of  depositions,  their  character  as  affecting  particular  individuals,  and 
their  admissibility  as  primary  or  secondary  evidence.  The  written  exami- 
nations also  of  prisoners  before  magistrates  will  be  here  considered. 

Depositions  in  Equity.  Depositions  in  courts  of  equity  are  written 
examinations  of  witnesses,  taken  by  the  officers  of  the  respective  courts  of 
equity,  or  by  commissioners  appointed  for  the  purpose.  In  order  that  the 
depositions  may  be  considered  as  regularly  taken  under  the  authority  of  a 

court  of  equity,  it  must  appear  that  they  were  obtained  in  a  suit 
*219    which  was  regularly  before  the  *court,  and  within  its  jurisdiction. 

But  if  a  bill  in  equity  be  dismissed,  merely  because  ^he  court  consid- 
ered the  matter  unfit  for  equity  to  decree,  the  depositions  may  still  be  given 
in  evidence.  Thus,  where  a  bill  of  revivor  is  brought,  in  a  case  where  a 
bill  of  revivor  does  not  lie,  there  cannot  regularly  be  any  depositions.  (3) 
But  where,  upon  a  bill  to  perpetuate  testimony,  the  cause  is  set  down  for 
hearing,  and  the  bill  is  dismissed,  on  the  ground  that  it  ought  not  to  have 
been  so  set  down,  the  plaintiff  will,  at  law,  have  the  benefit  of  the  depo- 
sitions which  have  been  obtained.  (4) 

Depositions  in  ecclesiastical  courts.  Depositions  in  the  ecclesiastical 
courts,  when  taken  in  a  cause  over  which  those  courts  have  jurisdiction,  appear 
to  be  admissible,  on  the  same  principle  as  other  depositions  taken  in  the 
course  of  a  judicial  proceeding.  Chief  Baron  Gilbert  says:  "Depositions 
in  the  spiritual  courts  may  be  read,  when  taken  in  a  cause  in  which  those 
courts  have  authority,  as  far  as  relates  to  that  cause,  inasmuch  as  they  are 
lawful  oaths,  and  a  man  may  be  indicted  for  the  violation  of  them,  though 
they  be  not  oaths  in  a  court  of  record."(5)  There  are  some  old  authorities 
against  the  admissibility  of  depositions  taken  in  the  ecclesiastical  courts,  as 
evidence  in  trials  before  courts  of  common  law; (6)  but  they  appear,  for  the 

(1)  Tuftou  V.  Whitmore,  ut  svpra. 

(2)  Steinkeller  v.  Newton,  ut  supra. 

See  also  Commercial  Bank  of  Penn.  v.  Union  Bank  of  New  York,  1  Kernan  N.  Y.  203. 

(3)  Backhouse  v.  Middleton,  Ch.  Ca.  175  :  Gilb.  Ev.  56. 

(4)  Hall  V.  Hoddesden,  2  P.  Wms.  162 ;  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lef.  316 ;  Moyser 
V.  Peacock,  12  Vin.  Ab.  tit.  Evidence,  31,  pi.  15 ;  Smith  v.  Veale,  Id.  A,  b.  31,  pi.  41 ;  Ld. 
Raym.  735.  And  see  further  as  to  the  admissibility  of  depositions,  Copeland  v.  Stanton.  1 
P.  Wms.  414 ;  Jones  v.  Dunthorpe,  1  Dick.  50 ;  Mulvany  v.  Dillon,  1  B.  &  B.  411 ;  Chol- 
mondeley  (Lord)  v.  Clinton,  2  Mer.  81. 

To  render  a  deposition  admissible,  it  must  be  shown  to  have  been  taken  in  a  suit,  or 
under  the  authority  of  law,  so  that  the  witness  may  appear  to  have  given  his  testimony  under 
thfcsanctions  and  responsibility  of  an  oath.  The  People  v.  Chrystal,  8  Barb.  545 ;  McCand- 
lass  V.  Polk,  10  Humph.  417 ;  Bowen  v.  Hall,  22  Vt.  612 ;  Shepherd  v.  Willis,  1 9  Ohio, 
142, 460 ;  Bolin  v.  Mellidew,  5  Eng.  Law  &  Eq.  387 ;  Bachelder  v.  Merriman,  34  Maine,  69  ; 
Brighton  v.  Walker,  35  Maine,  132 ;  Lewin  v.  Dille,  17  Mis.  (2  Bennett)  64.  Where  a 
commission  issued  from  this  country  in  the  English  language  to  Bremen,  is  returned 
with  the  answers  of  the  witness  written  in  Oerman,  the  same  may  be  translated,  and  the 
translation  given  in  evidence.    Kuhtman  v.  Brown,  4  Rich.  479. 

(5)  Gilb.  Ev.  p.  60.  He  further  observes:  "Depositions  taken  in  the  spiritual  courts, 
in  a  cause  relating  to  lands,  cannot  be  read;  because  they  are  no  oaths  at  all ;" — that  must 
be  because  in  such  a  cause  the  spiritual  courts  would  not  have  jurisdiction. 

(6)  Sarum  (Earl)  v.  Spencer,  2  Roll.  Ab.  679,  pi.  5  ;  Litt.  Rep.  167 ;  March.  Rep.  120  ;  B. 
N.  P.  242  ;  Bac.  Ab.  tit.  Evidence,  628 ;  Gilb.  Ev.  60 ;  Vin.  Ab.  tit.  Evidence,  A,  b.  31 ;  1 
Hawk.  c.  42.  See  2  Hale,  285,  Welsh's  Case,  where  the  objection  appears  to  have  been 
against  proceedings  by  the  civil  law,  and  also  that  the  deponent  was  interested. 
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most  part,  to  be  founded  on  the  doctrine,  that  depositions  are  only  admissi- 
ble in  evidence  when  taken  in  courts  of  record,  a  doctrine  which  does  not 
seem  to  be  supported  by  satisfactory  reasons,  and  does  not  by  any  means 
universally  hold.(l) 

*220  *  Informations  and  examinations,  on  criminal  charges.  Informa- 
tions of  witnessses  and  examinations  of  prisoners  before  justices  of 
the  peace,  on  the  bailment  or  commitment  of  prisoners  charged  with  an 
indictable  offense,  used  formerly  to  be  taken  under  the  statutes  1  &  2  P.  & 
M.,  c.  13,  and  2  &  3  P.  &  M.,  c.  10  (which  were  limited,  however,  to  cases 
of  felony), (2)  and  7  Geo.  IV,  c.  64;  they  are  now  taken  under  the  statute 
11  &  12  Vict.,  c.  42  (commonly  called  Jervis's  Act). (3) 

(1)  Depositions  in  cliancery  are  not  of  record.  In  Breedon  v.  Gill  (1  Ld.  Raym.  219, 
222 ;  'Salk.  555),  Holt,  C.  J.,  expressed  an  opinion,  that  depositions  before  commissioners 
of  excise  might  be  read  before  the  commissioners  of  appeals. 

(2)  The  power  of  taking  informations  in  cases  of  misdemeanor  was  first  given  by  the 
7  Geo.  rv,  c.  64,  §  3. 

(3)  By  §  84,  the  provisions  of  various  former  statutes  are  repealed ;  and  amongst  others, 
80  much  of  the  7  G«o.  IV,  c.  64,  "  as  relates  to  the  taking  of  bail  in  cases  of  felony,  and 
to  the  taking  of  the  examinations  and  informations  against  persons  charged  with  felonies 
and  misdemeanors,  and  binding  persons  by  recognizance  to  prosecute  and  give  evidence." 

Note  314. — In  New  York,  the  examination  of  the  complainant,  the  prisoner,  the  wit- 
nesses on  the  part  of  the  prosecution  and  of  those  of  thS  prisoner,  is  regulated  by  2  R.  S. 
708,  709,  §§  13  to  19. 

By  section  13,  the  magistrate  before  whom  a  person  charged  with  any  offense  is  brought, 
shall  proceed  as  soon  as  may  be,  to  examine  the  complainant  and  the  witnesses  produced 
in  support  of  the  prosecution,  on  oath,  in  the  presence  of  the  prisoner,  in  regard  to  the 
offense  charged,  and  in  regard  to  any  other  matters  connected  with  such  charge  which 
Bueh  magistrate  may  deem  pertinent. 

The  next  section  (§  14)  relates  to  the  examination  of  the  prisoner,  as  do  also  §§  15  and 
16.  On  this  subject  see  ante.  Vol.  I,  note  151,  and  the  notes  preceding  and  following  the 
one  cited,  relating  to  the  same  matter.     See  also  Son  v.  The  People,  13  Wend.  Rep.  344. 

Section  17  provides,  that  after  the  examination  of  the  prisoner  is  completed,  his  vrit- 
nesses,  if  he  have  any,  shall  be  sworn  and  examined,  and  he  may  have  the  assistance  of 
counsel  on  such  examination.    See  12  Wend.  346,  347. 

Section  18  prohibits  the  witnesses  on  either  side,  being  present  at  the  examination 
of  the  prisoner,  and  gives  to  the  magistrate  a  discretionary  power  of  causing  the  witnesses 
to  be  kept  separate,  and  prevented  from  conversing  with  each  other,  until  they  shall  have 
been  examined.  It  also  gives  him  power,  when  any  witness  is  under  examination,  to 
exclude  from  the  place  of  examination,  all  witnesses  who  have  been  examined. 

§  19.  "  The  evidence  given  by  the  several  witnesses  examined,  shall  be  reduced  to 
writing  by  the  magistrate,'  or  under  his  direction,  and  shall  be  signed  by  the  witnesses 
respectively." 

By  section  26,  all  examinations,  &c.,  taken  pursuant  to  the  foregoing  provisions,  shall 
be  certified  by  the  magistrate  taking  the  same,  to  the  court  at  which  the  witnesses  are 
bound  to  appear,  on  the  first  day  of  the  sitting  thereof. 

The  magistrates  authorized  to  take  examinations,  pursuant  to  the  above  provisions, 
are  the  chancellor ;  justices  of  the  Supreme  Court ;  judges  of  the  Superior  Court  of  Law 
in  the  city  and  county  of  New  York;  circuit  judges;  judges  of  county  courts;  mayors, 
recoriJers,  and  aldermen  of  cities ;  Supreme  Court  commissioners ;  the  special  justices 
and  the  assistant  justices  in  the  city  of  New  York,  and  justices  of  the  peace  appointed 
for  any  city,  or  elected  in  any  town ;  and  no  other  magistrate  can  exercise  this  power. 
2  R.  S.  706,  §  1. 

Nor  does  the  statute  confine  this  duty  of  taking  examination,  to  cases  of  felony  merely, 
but  extends  it  to  all  cases  coming  under  the  general  definition  of  an  "  offense  "  (see  §  13, 
stated  above),  which  includes  misdemeanors  of  every  kind,  no  less  than  crimes  of  a  higher 
grade.    2  R.  S.  702,  §  32.    See  amte,  Vol.  I,  note  151. 

The  rules  in  respect  to  these  depositions  or  examinations,  as  evidence,  are  not  materially 
different  from  those  which  prevailed  under  the  English  statutes  of  Philip  &  Mary.  Bell- 
inger V.  The  People,  8  Wend.  595,  599. 

(The  prisoner  charged  with  a  felony  must  be  taken  to  the  county  whence  the  warrant 
issued,  for  examination  (Clark  v.  Cleveland,  6  Hill  R.  844) ;  must  be  allowed  time  to 
employ  counsel,  before  the  charge  is  examined ;  the  witnesses  must  be  first  sworn ;  and 
the  defendant  must  be  allowed  a  full  opportunity  to  cross-examine  them.  The  People  v. 
iSestell,  3  Hill  R.  289.  But  the  prisoner  may  waive  the  charge  on  oath,  and  give  bail  at 
once.    Champlain  v.  The  People,  2  Comst.  83.) 
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*221  *The  17th  section  of  the  latter  statute  enacts,  "  that  in  all  cases  where 
any  person  shall  appear,  or  be  brought  before  any  justice  or  iustices  of 
thepeace  charged  with  any  indictable  offense,  whether  committed  in  England 
or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such 
person  appear  voluntarily  upon  summons,(l)  or  have  been  apprehended 
with  or  without  warrant,  or  be  in  custody  for  the  same  or  any  other  offense, 
such  justice  or  justices,  before  he  or  they  shall  commit  such  accused  person 
to  prison  for  trial,  or  before  he  or  they  shall  admit  him  to  bail,  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at  liberty  to  put  questions  to 
any  witness  produced  against  him,  take  the  statement  on  oath  or  affirmation 
of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall 
put  the  same  into  writing ;  (2)  and  such  depositions  shall  be  read  over  to  and 
signed  respectively  by  the  witnesses  who  shall  have  been  «o  examined,  and 
shall  be  signed  also  by  the  justice  or  justices  taking  the  same ;  and  the 
justice  or  justices  before  whom  any  such  witness  shall  appear  to  be  examined 
as  aforesaid,  shall,  before  such  witness  is  examined,  administer  to  such 
*222  *witness  the  usual  oath  or  aifirmation,  which  such  justice  or  justices 
shall  have  full  power  and  authority  to  do ;  and  if  upon  the  trial  of  the 
person  so  accused  as  first  aforesaid,  it  shall  be  proved  by  the  oath  or  affirm- 
ation of  any  credible  witness,  that  any  person,  whose  deposition  shall  have 
been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if 
also  it  be  proved  that  such  deposition  was  taken  in  the  presence  of  the 
person  so.  accused,  and  that  he,  or  his  counsel  or  attorney,  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  then,  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or  before  whom  the  same  puj-ports  to  have 
been  taken,  it  shall  be  lawful  to  read  such  deposition  as  evidence  in  such 
prosecution,  without  further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice  purporting  to  sign 
the  same."(3) 

(1)  By  section  1,  a  justice  may  issue  his  warrant  for  the  apprehension  of  any  person 
charged  with  having  committed  "  any  treason,  felony,  or  indictable  misdemeanor;"  or  if 
he  think  fit,  he  may  issue  a  summons  in  the  first  instance. 

(3)  The  form  in  which  the  statement  is  to  be  taken  down,  is  given  in  the  schedule  (M) 
to  the  act. 

Note  315.— S.  C,  2  Stark.  N.  P.  Rep.  208.    And  see  Id.  note  a,  at  p.  211. 

In  North  Carolina,  on  an  indictment  for  murder,  the  examination  of  the  deceased,  taken 
on  oath,  and  subscribed  by  him  before  a  justice  of  the  peace,  was  offered  in  evidence  on 
the,  part  of  the  prosecution  ;  held,  not  admissible.  State  v.  Moody,  2  Hayw.  Rep.  31. 
Haywood,  J.,  at  first  thought  it  might  be  admissible  as  an  examination  under  the  act  of 
assembly  of  that  state,  more  especially  as  the  prisoner  was  present  when  it  was  taken. 
The  prisoner's  counsel  objected,  because  it  appeared  that  the  deceased  was  examined  and 
the  examination  taken  down,  before  he  was  sworn,  whereas,  he  should  first  have  been 
sworn,  and  then  afterward  what  he  said  taken  down.  Whereupon  Haywood,  J.,  thinking 
there  might  be  something  in  the  objection,  did  not  insist  upon  receiving  the  evidence ;  and 
it  was  excluded.  It  seems  to  have  been  offered  as  a  dying  declaration,  and  rejected  upon 
the  principles  applying  to  such  cases.  See  S.  C,  ante,  note  100 ;  and  see  that  note  gener- 
ally, as  to  the  doctrine  of  declarations  in  ariictdo  mortis,  also  note  99  and  The  State  v. 
Ferguson,  2  Hill's  Rep.  619,  stated  post,  in  these  notes. 

In  South  Carolina,  on  an  indictment  for  a  rape,  the  deposition  of  the  injured  party  (who 
had  died  in  the  meantime),  made  before  a  justice  on  applying  for  a  warrant  for  the  de- 
fense, and  in  the  absence  of  the  prisoner,  has  been  held  inadmissible.  The  State  v. 
Ferguson,  2  Hill's  Rep.  608.  Otherwise,  however,  it  seems,  if  the  deposition  had  been 
made  under  circumstances  which  gave  the  prisoner  the  power  of  cross-examining.  Id. 
(The  statute  must  be  complied  with.    See  2  R.  S.  of  New  York,  889—895  (4th  ed.) 

Where  an  injured  man  made  an  affidavit,  that  another  person  had  assaulted  and  woimded 
him,  on  the  same  day  made  his  deposition  to  the  same  effect,  and  afterwards  died  of  the 
wounds,  the  accused  being  absent  when  the  deposition  was  made,  it  was  held  not  admis- 
sible on  an  indictment  for  murder.    Collier  v.  The  State,  8  Eng.  (13  Ark.)  676.) 

(3)  By  the  6  &  7  Wm.  IV,  c.  114  (which  will  be  afterwards  noticed),  prisoners  are 
allowed  to  have  copies  of  the  examinations  of  the  witnesses  on  whose  depositions  they 
have  been  bailed  or  committed,  and  to  inspect  all  depositions  on  their  trisd.  Upon  this 
subject,  see  infra.  Inspection  of  Public  Writings. 
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By  the  18tli  section  it  is  enacted,  "that  after  the  examinations  of  all  the 
witnesses  on  the  part  of  the  prosecution  as  aforesaid  shall  have  been  com- 
pleted, the  justice  of  the  peace,  or  one  of  the  justices  by  or  before  whom 
such  examination  shall  have  been  so  completed  as  aforesaid,  shall,  without 
requiring  the  attendance  of  witnesses,  read,  or  cause  to  be  read  to  the 
accused,  the  depositions  taken  against  him,  and  shall  say  to  him  these 
words,  or  words  to  the  like  eifeet ;  '  Having  heard  the  evidence,  do  you 
wish  to  say  anything  in  answer  to  the  charge  ?  You  are  not  obliged  to 
say  anything  unless  you  desire  to  do  so,  but  whatever  you  say  will  be 
taken  down  in  writing,  and  may  be  given  in  evidence  against  you  upon 
your  trial;'  and  whatever  the  prisoner  shall  then  say  in  answer  thereto 
shall  be  taken  down  in  writing,  (1)  and  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or  justices,  and  kept  with  the  depositions  of  the 
witnesses,  and  shall  be  transmitted  with  them  as  hereinafter  mentioned  ;(2) 
and  afterwards,  upon  the  trial  of  the  said  accused  person,  the  same  may,  if 
necessary,  be  given  in  evidence  against  him,  without  further  proof  thereof, 
unless  it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the 
same  did  not  in  fact  sign  the  same  :  provided  always,  that  the  said  justice 
or  justices,  before  such  accused  person  shall  make  any  statement,  shall  state 
to  him,  and  give  him  clearly  to  understand,  that  he  has  nothing  to  hope 
from  any  promise  of  favor,  and  nothing  to  fear  from  any  threat  which  may 
have  been  holden  out  to  him  to  induce  him  to  make  any  admission  or  con- 
fession of  his  guilt,  but  that  whatever  he  shall  then  say  may  be  given  in 
evidence  against  him  upon  his  trial,  notwithstanding  such  promise 
*223  or  threat:  provided  nevertheless,  that  nothing  herein  enacted  *or 
contained  shall  prevent  the  prosecutor  in  any  case  from  giving  in 
evidence  any  admission  or  confession,  or  other  statement,  of  the  person 
accused  or  charged,  made  at  any  time,  which  by  law  would  be  admissible 
against  such  person." 

Section  20  gives  power  to  justices  to  bind  over  the  prosecutors  and  wit- 
nesses by  recognizance;  and  provides  that  the  recognizance,  depositions, 
&c.,  are  to  be  transmitted  to  the  court  in  which  the  trial  is  to  be  had ;  and 
that  witnesses  refusing  to  enter  into  recognizances  may  be  committed. 

Section  25  enacts  that  when  all  the  evidence  offered  upon  the  part  of  the 
prosecution  against  the  accused  party  shall  have  been  heard,  if  the  justices 
shall  be  of  opinion  that  it  is  not  sufficient  to  put  such  accused  party  upon 
his  trial,  they  sball  forthwith  order  him,  if  in  custody,  to  be  discharged  as 
to  the  information  under  inquiry ;  but  if,  in  their  opinion,  such  evidence 
is  sufficient  to  put  the  accused  party  upon  his  trial,  or  if  the  evidence  given 
raise  a  strong  or  probable  presumption  of  the  guilt  of  the  accused  party, 
the  justices  are  to  commit  hun  to  trial  or  admit  him  to  bail.(3) 

(1)  The  form  In  which  the  prisoner's  statement  is  to  be  taken  down,  is  given  in  the 
appendix  (N)  to  the  act. 

(3)  86.  to  the  officer  of  the  court  in  which  the  trial  is  to  be  had.     See  §  20. 

(3)  It  may  be  expedient  to  refer  to  the  enactments  of  the  statute  7  Geo.  IV,  c.  64,  §  1, 
upon  this  point,  which  are  materially  different ;  they  are  as  follows :  "  Where  any  per- 
son shall  be  taken  on  a  charge  of  felony,  or  suspicion  of  felony,"  before  justices,  "and  the 
charge  shall  be  supported  by  positive  and  credible  evidence  of  the  fact,  or  by  such  evi- 
dence as,  if  not  explmmM  or  contradicted,  shall,  in  the  opinions  of  the  justices,  raise  a 
strong  presumption  of  the  guilt  of  the  person  charged,"  he  is  to  be  committed  for  trial : 
"  and  if  the  evidence  shall  not  be  such  as  to  raise  a  strong  presumption  of  the  guilt  of  tlie 
person  charged,  and  to  require  his  committal,  or  such  endence  shall  be  adduced  on  helialf 
of  the  person  cha/rged  as  shall,  in  their  opinion,  weaken  the  presumption  of  his  guilt,  but 
there  riiall,  notwithstanding,  appear  to  them  to  be  suflBcient  ground  for  judiciw  inquiry 
into  his  guilt,  the  person  charged  shall  be  admitted  to  bail."  Then  follows  this  proviso  — 
"  that  nothing  herein  contained  shall  be  construed  to  require  any  justices  to  hear  evidence 
on  behalf  of  any  person  so  charged,  unless  it  shall  appear  to  them  to  be  meet  and  condu- 
cive to  the  ends  of  justice." 
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Depositions  before  coroners.     The  4th  section  of  the  *!  Geo.  IV,  c.  64, 

respecting  depositions  taken  before  a  coroner,  enacts,(l)  "  that  every 

*224     coroner,  upon  any  inquisition  *before  him  taken,  whereby  any  per- 

(1)  This  paxt  of  the  statute  is  not  repealed  by  the  11  &  13  Vict.  c.  43.  See  swpra,  p- 
220,  n.  3. 

Note  316.  —  In  New  York,  it  is  provided  by  statute,  that  "  the  testimony  of  all  witnes- 
ses examined  before  a  coroner's  jury  shall  be  reduced  to  writing  by  the  coroner,  and  shall 
be  returned  by  him,  together  with  the  inquisition  of  the  jury,  and  all  recognizances  and 
examinations  taken  by  such  coroner,  to  the  next  criminal  court  of  record  that  shall  be 
held  in  the  county.  3'R.  S.  743,  §  8.  The  statute,  like  that  of  Philip  and  Mary,  does  not 
seem  to  contemplate  the  presence  of  the  prisoner  at  the  time  of  taking  the  testimony 
before  the  jury. 

With  regard  to  these  ex  pa/rte  depositions  taken  before  coroners,  there  would  seem  to 
be  good  ground  for  denying  their  competency  altogether  as  evidence  against  the  accused 
on  his  trial.  Mr.  Starkie,  on  a  review  of  the  cases  dted  in  the  text  and  others  of  a  kin- 
dred character,  has  shown,  we  think,  that  they  proceed  upon  reasonings  so  clearly  artifi- 
cial, and  assumptions  so  glaringly  unwarrantable,  as  hardly  to  justify  the  invasion  of 
that  great  protective  principle  of  cross-examination,  which  the  common  law  in  almost 
every  other  instance,  and  especially  in  criminal  matters,  has  so  carefully  maintained.  He 
comes  to  the  conclusion  that  the  distinction  between  depositions  taken  before  coroners 
and  those  taken  before  justices.is  not  sanctioned  by  the  legislature  nor  founded  in  princi- 
ple ;  and  that  when  the  question  arises,  it  may  deserve  very  grave  and  serious  considera- 
tion whether  it  ought  to  be  supported.  See  2  Stark.  Ev.  377,  278,  279  (6th  Am.  ed.). 
And  this  opinion  has  been  concurred  in  by  two  other  eminent  text  writers.  See  3  Russ. 
on  Cr.  661 ;    Roscoe's  Cr.  Ev.  53,  54. 

(Under  the  above  section  of  the  statute  of  New  York,  the  coroner  is  required  to  return 
the  written  testimony  taken  by  him,  and  must  also  certify  that  the  witnesses  were  in  fact 
sworn,  and  that  his  statement  of  the  testimony  is  correct.  People  v.  White,  23  Wend. 
167 ;  S.  C.  34,  Id.  530.  Such  testimony  is  not  supposed  to  be  taken  in  the  presence  of  a 
prisoner ;  it  is  only  a  preliminary  examination  with  a  view  to  ascertain  the  cause  of 
death,  and  it  is  held  that  the  prisoner  arrested  on  the  coroner's  warrant  has  no  right  to 
re-examine  the  witnesses  sworn  on  the  inquest  or  to  call  witnesses  on  his  own  behalf. 
People  V.  Collins,  20  How.  Pr.  Ill :  a, second  inquest  cannot  be  held  until  the  first  has 
been  vacated  or  set  aside,  or  unless  it  is  absolutely  void.  People  v.  Budge,  4  Parker  C. 
R.  519.  If  the  person,  afterwards  arrested  for  the  crime  of  murder,  attend  voluntarily 
before  the  coroner  and  is  sworn  and  examined  as  a  witness,  no  charge  having  been  made 
against  him,  his  testimony  is  admissible  against  him  on  his  subsequent  trial  for  murder. 
People  V.  Hendrickson,  10  N.  Y.  13  ;  not  so  where  he  gives  his  testimony  on  the  coroner's 
inquest  after  his  arrest,  though  his  arrest  be  unknown  to  the  coroner  at  the  time.  Peo- 
ple v.  McMahon,  15  N,  Y.  384.     See  post  Tp.  242. 

The  testimony  of  a  witness  taken  before  the  coroner  may  be  read  on  the  trial  of  the 
prisoner  for  murder,  by  way  of  impeaching  the  credibility  of  the  witness.  Stevens  v. 
People,  19  N.  Y.  549 ;  but  it  is  not  admissible  as  independent  evidence,  in  the  absence  of 
the  witness  from  the  state.    Dupree  v.  State,  33  Ala.  380.) 

We  find  no  authoritative  American  adjudications  on  this  point.  In  South  Carolina  a 
learned  judge,  in  speaking  of  depositions  of  another  sort,  viz :  those  taken  before  justices 
in  the  absence  of  the  party,  has  expressed  himself  very  decidedly  on  the  point  under  con- 
sideration. After  a  review  of  several  cases  going  to  establish  the  principle  that  the  party 
must  have  the  privilege  of  cross-examining,  he  says :  "  Depositions  taken  upon  a  coroner's 
inquest,  in  pursuance  of  the  statutes  of  1  &  3  Philip  and  Mary,  c.  13.  seem  generally  to 
have  been  admitted  as  an  exception  to  this  rule,  on  the  ground  of  the  publicity  and 
importance  of  the  proceeding ;  but  1  incline  to  think  with  Mr.  Starkie,  that  even  this  is 
not  warranted,  and  that  it  will  deserve  grave  consideration  whether  it  ought  to  be  sup- 
ported. The  rules  of  evidence,  as  Lord  Kenyon  observes,  do  not  depend  on  technical 
refinement,  but  on  good  sense,  and  in  their  application  we  must  constantly  keep  in  view 
their  practical  effect  and  operation,  and  I  venture  to  affirm,  that  no  rule  would  be  more 
productive  of  mischief,  than  that  which  would  allow  the  ex  pa/rte  depositions  of  witnesses, 
and  especially  in  criminal  cases,  to  be  given  in  evidence.  Charges  for  criminal  offenses 
are  most  generally  made  by  the  party  injured,  and  under  the  infiuence  of  the  excitement 
incident  to  the  wrong  done,  and  however  much  inclined  the  witness  may  be  to  speak  the 
truth,  and  the  magistrate  to  do  his  duty  in  taking  the  examination,  his  evidence  will 
receive  a  coloring  in  proportion  to  the  degree  of  excitement  under  which  he  labors, 
which  the  judgment  may  detect,  but  which  it  is  impossible  exactly  to  describe ;  and  we 
know,  too,  how  necessary  a  cross-examination  is  to  elicit  the  whole  truth  from  even  a 
willing  witness  ;  and  to  admit  such  evidence  without  the  means  of  applying  the  ordinary 
tests,  would  put  in  jeopardy  the  dearest  interests  of  the  community."  Per  Johnson,  J., 
The  State  v.  Hill,  2  Hill's  Rep.  607,  610,  611.  See  Cox  v.  Pearce's  Trustees,  7  John.  Eep. 
298,  299 ;  Jackson  v.  Bailey,  3  Id.  17,  30,  per  Thompson,  J. 
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son  shall  be  indicted  for  manslaughter  or  murder,  or  as  an  accessory  to 
murder  before  the  fact,  shall  put  in  writing  the  evidence  given  to  the  jury- 
before  him,  or  as  much  thereof  as  shall  be  material ;  and  shall  have  authority 
to  bind  by  recognizance  all  such  persons  as  shall  know  or  declare  anything 
material  touching  the  said  manslaughter  or  murder,  &c.,  to  appear  at  the 
next  court,  &c.,  at  which  the  trial  is  to  be,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  charged ;  and  shall  certify  and  subscribe 
the  same  evidence,  and  all  such  recognizances,  and  also  the  inquisition 
before  him  taken,  and  deliver  the  same  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court." 

This  statute  contains  no  provisions  as  to  the  statement  of  any  accused 
person  made  before  a  coroner ;  because,  in  point  of  fact,  there  is  no  person 
directly  accused  before  him.  In  the  cases  mentioned  in  the  statute  it  is  the 
business  of  the  coroner  to  inquire,  with  the  aid  of  a  jury,  in  what  manner 
the  deceased  came  by  his  death,  and  if  they  are  of  opinion,  upon  the  evi- 
dence, that  he  was  unlawfully  killed  by  any  person,  they  return  a  verdict  of 
murder  or  manslaughter  accordingly  against  that  person ;  he  then  becomes 
"  the  party  charged,"  and  the  coroner  will  issue  a  warrant  for  his  apprehen- 
sion, if  he  is  not  previously  in  custody,  and  he  will  be  put  upon  his  trial  for 
the  offense  with  which  he  is  charged  in  the  inquisition ;  but  there  is 
*225  in  fact  no  charge  against  him  till  such  inquisition  is  found ;  *nor  is  it 
even  necessary  that  he  should  be  present  when  the  witnesses  are 
examined  before  the  coroner. 

The  case  is  very  different  when  the  proceedings  are  before  a  justice  of 
the  peace.  Unless  for  the  purpose  of  issuing  a  warrant  for  the  apprehen- 
sion of  a  party,  no  evidence  is  heard  against  him  in  his  absence :  he  is 
brought  before  the  .justice  charged  with  some  particular  offense ;  and  the 
witnesses  to  the  facts  in  the  case  make  their  statements  in  the  presence  of 
the  accused,  who  has  every  opportunity  to  cross-examine  them,  or  to  make 
any  statement  explanatory  of  their  evidence. 

It  is  proposed  now  to  consider  the  admissibility,  first,  of  the  depositions 
of  witnesses  before  justices,  and,  secondly,  of  the  statement  of  the  accused. 

1.  Of  the  depositions  of  witnesses. 

Requisites  of  deposition  hef  ore  justices.  The  statute  11  &  12  Vict.  c.  42, 
expressly  enjoins  the  magistrate  to  take  the  statement  upon  oath  or  affirm- 
ation of  the  persons  who  know  the  facts  and  circumstances  of  the  case,  and 
to  put  the  same  into  writing.  The  previous  statute  (9  Geo.  IV,  c.  64,  §  1), 
contained  similar  directions  to  the  magistrate,  requiring  him  to  put  the 
information  of  the  persons  who  knew  the  facts  and  circumstances  of  the 
case,  "  or  as  much  thereof  as  shall  be  material,"  into  writing.  These  words 
are  not  in  the  later  statute;  but  they  have  been  probably  omitted  from 
inadvertence,  as  it  cannot  have  been  intended  that  the  magistrate  should 
take  down  all  that  a  witness  may  state,  whether  material  or  immaterial  to 
the  charge.  It  is  his  duty,  however,  to  take  in  writing  at  least  all  that  is 
material  in  the  statements  of  the  witnesses  relative  to  the  facts  and  circum- 
stances of  the  case,  and  to  the  charge  brought  against  the  prisoner.  (1) 
Unless  this  is  done,  the  whole  truth  may  not  be  known ;  the  judge  is  kept 
in  the  dark ;  the  prisoner  may  be  seriously  prejudiced  in  his  defense,  and 
the  object  of  the  legislature,  in  allowing  the  prisoner  to  inspect  the  deposi- 
tion, that  he  may  know  what  he  has  to  answer,  is  defeated  ;(2)  and  it  is  bet- 
ter that  the  magistrate  in  the  exercise  of  his  discretion  should  put  down 
too  much  rather  than  too  little,  as  in  the  event  of  the  depositions  being 
admitted  in  evidence,  their  contents  cannot  be  added  to  by  proof  that  the 
witness  said  more  than  was  put  down.  (3) 

(1)  See  R.v.  Weller,  2  C.  &  K.  233. 

(21  See  R.  v.  Simons,  6  C.  &  P.  540 ;  R.  v.  Grady,  7  Id.  650  ;  R.  v.  Coveney,  Id.  668. 

(3)  See  infra,  p  233.    As  to  putting  down  preliminary  questions  as  to  tlie  witness's 
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To  he  taken  down  fully.  In  a  case(l)  which  occurred  before  the 
*226  11  &  12  Vict.  c.  42,  in  which  *several  of  the  witnesses  were  cross- 
examined  as  to  contrary  statements  before  the  magistrate,  Parke,  B., 
in  Slimming  up  the  case,  said :  "  Magistrates  are  required  by  law  to  put 
down  the  evidence  of  witnesses,  or  so  much  thereof  as  shall  be  material. 
They  have  hitherto  in  many  cases  confined  themselves  to  what  they  deemed 
material ;  but  in  future  it  will  be  desirable  that  they  should  be  extremely 
careful  in  preparing  depositions,  and  should  make  a  full  statement  of  all 
the  witnesses  say  upon  the  matter  in  question — as  the  experience  we  have 
already  had  of  the  operation  of  the  Prisoners'  Counsel  Act  (2)  has  shown 
us  how  much  time  is  occupied  in  endeavoring  to  establish  contradictions 
between  the  testimony  of  the  witnesses  and  their  depositions,  in  the  omis- 
sion of  minute  circumstances  in  their  statements  made  before  the  magis- 
trates, as  well  as  other  particulars. "(3) 

Depositions  to  be  made  in  presence  of  prisoner.  The  statement  of  the 
witnesses  must  be  made  in  the  presence  of  the  prisoner.  There  are  author- 
ities before  the  stat.  7  Geo.  IV,  which  establish  this  principle,  (4)  and  the 
language  of  that  statute  in  the  first  two  sections,  which  regulate  the  pro- 
ceedings before  the  justices,  appeared  clearly  to  indicate  the  intention  of 
the  legislature,  that  the  prisoner  should  be  present  when  the  witnesses  give 
their  evidence.  This  is  now  expressly  required  by  11  &  12  Vict.,  e.  42,  § 
17.(5) 

Before  that  statute  there  appears  to  have  been  some  difiFerence  of  opinion 
as  to  whether  or  not  it  was  sufficient  that  the  statements  of  the  witnesses 
should  be  taken  down  by  the  magistrate's  clerk  in  the  absence  of  the  pris- 
oner, and  afterwards  read  over  to  him  in  the  presence  of  the  witnesses  and 
the  magistrate. 

In  one  case,  (6)  a  constable,  who  produced  a  deposition,  stated  that  the 
prisoner  was  not*  present  during  the  time  that  a  part  of  the  deposition 
(standing  before  a  part  distinguished  by  a  cross)  was  taken  down ;  but  that 
he  was  afterwards  introduced,  and  was  present  during  the  time  when  the 
remaining  part  of  the  deposition  was  taken  down,  and  that  the  whole  was 
then  read  over  to  him;  Chambre,  J.,  refused  to  receive  that  part  of  the 
deposition  which  stood  before  the  mark.  In  another  ca8e,(7)  the  greater 
part  of  a  deposition  was  reduced  into  writing  during  the  prisoner's  absence, 
but  it^appeared  that  the  witness  was  afterwards  resworn  in  the  pris- 
*227  oner's  *presence,  and  the  deposition  was  then  read  over  to  the  witness, 
who  declared  it  to  be  correct,  and  the  prisoner  was  then  asked  if  he 
had  any  question  to  put ;  this  deposition  was  held  to  be  admissible.  There 
is  some  little  diiference  between  this  case  and  the  former,  but  whether  suffi- 
cient to  warrant  a  different  decision  seems  questionable.  In  a  still  later 
case,(8)  it  appeared  that  the  depositions  were  not  written  in  the  presence 

knowledge  of  the  nature  of  an  oath,  where  he  is  of  weak  intellect,  see  R.  v.  Painter,  3  C. 
&  K.  319,  ante.  Vol.  I. 

(1)  R.  V.  Thomas,  7  C.  &  P.  817. 

(2)  6  &  7  Wm.  IV,  c.  114. 

(3)  See  also,  R.  y.  Grady,  7  C.  &  P.  650  ;  R.  v.  Coveney,  lb.  667;  R.  v.  Smith,  2  C.  &  K. 
207,  by  Lord  Denman,  C.  J. ;  R.  v.  Weller,  Id.  333. 

.     (4)  See  R.  v.  Woodcock,  1  Lea.  500 ;  R.  v.  Dingier,  2  Id.  561.    The  rule  does  not  apply 
o  dying  dedarations. 

(5)  Supra,  p.  231. 

(6)  R.  V  Forbes,  Holt  N.  P.  C.  599. 

(7)  R.  V.  Smith,  R.  &  R.  Cr.  C.  339 ;  S.  C,  2  Stark.  R.  308 ;  Holt  N,  P.  C.  614.  See  R.  v. 
Crowther,  1  T.  R.  135 ;  R.  v.  Russell,  K.  &  M.  Cr.  C.  356. 

(8)  R.  V.  Johnson,  3  C.  &  K.  394.  See  also  Errington's  Case,  2  Lew.  143,  before  Pat- 
teson,  J. 

Note  317. — In  New  York,  the  statute  expressly  requires,  that  the  witnesses  should  be' 
exa  mined  in  the  presence  of  t7ie  prisoner.  3  R.  S.  708,  §  13.  If  desired  by  the  prisoner 
his  counsel  may  be  present.     Id.  §§  14,  17. 
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either  of  the  magistrates  or  of  the  prisoner,  but  that  the  clerk  of  the  magis- 
trates examined  all  the  witnesses  for  the  prosecution  and  took  down  what 
they  said ;  and  when  the  magistrates  and  the  prisoner  arrived,  the  deposi- 
tions were  read  over  to  the  witnesses  in  the  presence  of  the  magistrates  and 
of  the  prisoner,  and  the  prisoner  was  then  asked  whether  he  had  any  ques- 
tions to  put  to  any  of  the  witnesses.  Piatt,  B.,  said,  this  was  a  very  irreg- 
ular and  improper  mode  of  taking  depositions,  and  very  unfair  to  the  party 
accused.  "  The  prisoner,"  he  said,  "  ought  to  hear  all  the  questions  put 
and  answered,  for  then  he  may  very  possibly  explain  the  circumstances ; 
but  it  is  monstrous  that  he  should  have  a  long  bead-roll  of  statements  read 
over  to  him,  and  then  be  asked  on  the  sudden  if  he  has  any  question  to  put, 
and  then,  probably,  unable  on  the  instant  to  extract  from  his  accuser  or  the 
witnesses  an  explanation  of  every  apparently  criminating  circumstance,  be 
told  that  he  is  committed." 

The  11  &  12  Vict.  c.  42,  §17,  requires  that  the  magistrate  "  shall,  in  the 
presence  of  such  accused  person,  take  the  statement  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same  into 
writing."  The  proper  course,  therefore,  now  appears  to  be,  that  the  state- 
ments of  the  witnesses  shall  be  put  into  writing  in  the  presence  both  of  the 
accused  and  of  the  magistrate.  (1) 

Prisoner  may  put  questions  to  witnesses.  The  statute  also  enacts,  that 
the  accused  "  shall  be  at  liberty  to  put  questions  to  any  witness  produced 
against  him."  This  was  always  considered  to  be  his  right  before  the 
*228  passing  of  the  act ;  one  of  the  principal  objects  *in  having  the  wit- 
nesses examined  in  his  presence  being,  that  he  should  have  an  oppor- 
tunity of  cross-examining  them.  It  has  been  laid  down  as  a  rule,  previously 
to  the  statute,  that  nothing  should  be  returned  as  a  deposition  against  the 
prisoner,  unless  he  has  had  an  opportunity  of  knowing  what  was  said,  and 
an  opportunity  of  cross-examining  the  pgrson  making  the  deposition.  (2) 
The  answers  given  by  a  witness  to  such  questions  became  part  of  his  state- 
ment, and  whether  favorable  or  adverse  to  the  accused,  it  was  ruled,  before 
the  Statute,  that  they  should  be  reduced  to  writing,  as  part  of  the  deposi- 
tion, (3)  if  material  to  the  case;  but  in  this  respect  the  magistrate  must 
necessarily  be  allowed  a  somewhat  greater  latitude  of  discretion  in  taking 
down  the  answers,  as  the  questions  put  to  the  witness  by  the  accused  or  his 
professional  adviser,  have  very  frequently  no  bearing  upon  the^ charge. 

Depositions  to  be  read  over  to  wittiesses  and  signed.  The  statute  also 
requires  that  the  depositions  "  shall  be  read  over  to  and  signed  respectively 
by  the  witnesses  who  shall  have  been  examined."  This  was  not  required  by 
the  former  statute  of  V  Geo.  IV,  (4)  although  in  practice  it  was  usual  to 
obtain  the  signature  of  the  deponent.  (5) 

The  opportunity  of  cross-examining,  Is  strongly  insisted  upon  by  Johnson,  J.,  in  The 
State  y.  Hill,  2  Hill's  Eep.  607.  See  ante,  note  315  ;  (The  People  v."ResteIl,  3  Hill  (N.  T.) 
289.)  He  held  that  circumstance  indispensable  to  the  admissibility  of  depositions  in  all 
instances,  not  even  excepting  those  which  are  taken  before  coroners.  See  note  816.  There 
seems,  indeed,  to  be  little  or  no  conflict  among  the  cases,  on  this  subject ;  on  the  contrary, 
they  are  very  uniform  in  regard  to  depositions  taken  before  justices.  The  prisoner  must 
have  had  the  opportunity  of  cross-examining,  or  the  deposition  will  be  rejected.  See  The 
State  V.  Webb,  1  Hayw.  Rep.  103,  104 ;  Johnston  v.  The  State,  2  Yerg.  58,  59  ;  Attorney- 
General  V.  Davison,  1  M'Clell.  &  Y.  160.  See  post,  of  the  text ;  2  Stark.  Ev.  276,  277  (6th 
Am.  ed.) 

(1)  It  is  necessary  that  a  summary  conviction  should  show  that  the  evidence  was  given 
in  the  presence  of  the  party  charged.  R.  v.  Tordoft,  5  Q.  B.  983.  And  see  the  cases 
there  cited. 

(2)  R.  V.  Arnold,  8  C.  &  P.  621. 
(8)  R.  V.  Potter,  7  0.  &  P.  650,  n. 

(4)  See  R.  v.  Flemming,  2  Lea.  854;  R.  v.  Russell,  R.  &  M.  Cr.  C.  856 ;  R.  v.  London 
(Lord  Mayor),  5  Q.  B.  555  ;  by  Parke,  B.,  in  Leach  v.  Simpson,  5  M.  &  W.  813. 

(5)  In  New  York  the  witnesses  must  subscribe  the  depositions.  2  R.  S.  709  ;  see  ante, 
note  814. 
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To  he  signed  hy  justice.  It  is  further  required  that  the  depositions  "  shall 
be  signed  also  by  the  justice  or  justices  taking  the  same."  A  similar  provision 
■was  contained  m  the  stat.  7  Geo.  IV.(l)  Before  the  statute  11  &  12  Vict., 
questions  had  been  raised  from  time  to  time,  as  to  whether  or  not  deposi- 
tions were  properly  signed  by  the  justice,  where  there  were  several  depositions 
on  one  sheet  of  paper,  (2)  or  on  several  sheets,  (3)  but  only  one  signature  by 
the  justice,  without  any  particular  reference  to  the  different  depositions. (4) 
Questions  of  this  kind  are  now  set  at  rest  by  the  form  given  in  the  appendix 
to  the  act,  (5)  which  regulates  the  manner  in  which  depositions  are  to  be 
headed  and  signed.  The  caption  or  heading  of  the  deposition  states 
*229  *the  names  of  the  different  witnesses  who  have  been  examined,(6)  and 
at  the  foot  of  the  depositions  the  names  of  the  witnesses  are  again 
referred  to  before  the  signature  of  the  justice.  (7) 

The  statute  1  Geo.  IV  made  no  provisions  for  the  admissibility  of  the 
depositions  of  the  trial ;  but  rules  had  been  established  as  to  their  admissi- 
bility, both  before  and  after  that  statute.  The  statute  11  &  12  Vict,  now 
enacts,  (8)  that  if  upon  the  trial  it  shall  be  proved  upon  oath  or  affirmation 
"that  any  person  whose  deposition  shall  have  been  taken  as  aforesaid,  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  it  also  be  proved  that  such 
depositions  was  taken  in  the  presence  of  the  person  accused,  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining  the  wit- 
ness, then  if  such  deposition  purports  to  be  signed  by  the  justice  by  or 
before  whom  it  purports  to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without  further  proof  thereof^ 
unless  it  shall  be  proved  that  such  deposition  was  not,  in  fact,  signed  by 
the  justice  purporting  to  sign  the  same." 

These,  therefore,-  may  be  considered  as  statutory  conditions  precedent  to 
the  admissibility  of  the  depositions  in  evidence.  They  consist  in  proving 
that  the  witness  is  dead,  or  so  ill  as  not  to  be  able  to  travel; (9)  that  the 
deposition  was  taken  in  the  presence  of  the  accused,  and  that  the  accused, 
or  his  counsel  or  attorney,  had  an  opportunity  of  cross-examining  the  wit- 
ness ;  the  deposition  must  also  purport  to  be  signed  by  the  examining 
justice.     Most  of  these  rules  had  been  previously  established  by  the  deci- 

(1)  The  statutes  of  Philip  and  Mary  did  not  require  the  magistrate  to  Hgn  the  examina^ 
tion  and  informations ;  nor  did  it  require  him  to  reduce  them  into  writing  before  the 
commitment.  The  magistrate  was  allowed  two  days  after  the  exwminaMan  for  taking  them 
in  writing.  One  other  difference  may  be  remarked ;  by  the  old  statutes  the  magistrate 
was  required  to  take  down  in  writing  as  much  as  was  material  to  prove  the  felony;  he 
might  have  admitted  only  such  part  of  the  statement  as  bore  against  the  prisoner,  omit- 
ting all  that  was  in  his  favor. 

(2)  See  R.  v.  Osborne,  8  C.  &  P.  113. 

(3)  See  R.  v.  France,  3  Mo.  &  R.  207. 

(4)  See  E.  v.  Johnson,  2  C.  &  K.  355  ;  R.  v.  London  (Lord  Mayor),  5  Q.  B.  555,  564. 

(5)  11  &  12  Vict.  c.  42,  Appendix  (M). 

(6)  "  The  examination  of  C.  D.,  of  [fm-merl,  and  E.  F.,  of  Uc^orerX  taken  on 
[oatA]  this  day  of  in  the  year  of  our  Lord  at  in  the  \county\  aforesaid, 
before  the  undersigned,  [one]  of  Her  Majesty's  justices  of  the  peace  for  the  said  [county], 
in  the  presence  and  hearing  of  A.  B.,  who  is  charged  this  day  before  [ot«],  for  that  he  the 
said  A.  B.,  on        at        [<£c.,  describing  the  offense  as  in  a  warrant  of  commitment}." 

(7)  "  The  above  depositions  of  C.  D.  and  E.  P.,  were  taken  and  [sworn']  before  me  at 
on  the  day  and  year  first  above  mentioned.    J.  S." 

Note  318. — As  to  the  mode  of  taking  depositions,  with  respect  to  the  time  of  adminis- 
tering the  oath  to  the  witness,  see  State  v.  Moody,  2  Hayw.  31,  stated  in  note  315. 

In  New  York,  it  wUl  be  presumed  that  the  deposition  was  read  over  to  the  witness 
before  signing ;  indeed,  upon  the  general  presninption  which  prevails  in  favor  of  the  acts 
of  public  officers  (see  ante,  note  177,  233,  vol.  I),  it  seems,  that  a  deposition,  regular  on 
its  face,  will  be  presumed  to  have  been  taken  in  exact  accordance  vrith  the  requirements 
of  law,  until  the  contrary  be  clearly  shown.     The  People  v.  Moore,  15  Wend.  419,  421. 

(8)  Section  17,  supra,  p.  221. 

(9)  The  deposition  of  a  witness  who  is  so  ill  as  not  to  be  able  to  travel  may  be  laid 
before  the  grand  jury,  as  well  as  the  petty  jury.  R.  v.  Clements,  Ct.  of  Grim.  App.,  3d 
May,  1851,  15  Just.  Pea.  338. 
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sions  of  the  judges ;  but  the  statute,  though  it  seems  to  have  been  framed 
with  a  view  of  incorporating,  and  even  Enlarging  these  decisions,  does  not 
appear  to  be  quite  co-extensive  with  the  judicial  rules.  Thus,  before  a 
deposition  conld  be  admitted,  it  must  formerly  have  been  proved  to  have 

been  taken  regularly  and  conformably,  in  every  respect,  to  the  pro- 
*230     visions  *of  the  statute  of  7  Geo.  IV;(.l)  but  although,  as  has  been 

seen,  the  earlier  part  of  the  ITth  section  of  the  stat.  11  &  12  Vict.  c. 
42  requires,  among  other  things,  that  the  statement  of  the  witness  should 
be  made  on  oath  or  affirmation,  and  that  it  should  be  read  over  to  and 
signed  by  him,  the  latter  part  of  the  section  does  not  require  these  facts 
to  be  proved ;  though  such  proof  seems  to  be  as  important,  to  establish  the 
admissibility  of  the  deposition,  as  the  other  particulars  that  are  required. 

In  former  times,  the  rule  of  law,  as  to  the  admissibility  of  depositions, 
was  the  same  as  it  is  now  under  the  statute  11  &  12  Vict.,  where  a  witness 
was  dead,  (2)  or  was  permanently  disabled  by  illness  from  attending  at  the 
trial  ;(3)  but  where  the  disability  was  only  of  a  temporary  nature, 'the  judges 
held  that  the  deposition  could  not  be  received  in  evidence,  but  that 
the  trial  might  be  postponed  till  the  witness  should  recover ;  (4)  although 
even  in  such  a  case,  there  were  some  older  authorities  in  favor  of  its  admis- 
sibility. (6) 

'Whether  illness  of  witness  must  be  perm,anent.  The  language  of  the 
recent  statute  is  somewhat  ambiguous  in  this  respect.  It  provide  that  the 
deposition  of  a  witness  shall  be  admissible,  if  upon  the  trial  it  is  proved 
that  he  is  "  so  ill  as  not  to  be  able  to  travel."  If  by  this  expression  is  meant 
that  he  must  be  permanently  disabled  by  illness  from  traveling,  the  rule  re- 
mains conformable  to  the  recent  decisions  on  the  subject.  If  on  the  other 
hand,  it  is  only  meant  that  the  witness  is  not  able  to  travel  at  the  time  of 
the  trial,  which,  perhaps,  would  be  the  strict  interpretation  of  the  sentence, 
in  that  case  the  older  rule  would  appear  to  be  in  effect  adopted. 

It  may  be  observed,  that  if  the  latter  construction  is  the  correct  one,  and 
if  it  is  intended  to  revive  the  old  rule  (namely,  that  tempora,ry  disability  of 
attendance  is  enough  to  render  a  deposition  admissible),  which  judges  of 
later  times  had  considered  to  be  unsatifactory ;  the  course  adopted  by  the 
legislature  appears  to  be  not  quite  free  from  objection  in  point  of  principle. 
It  seems  reasonable  to  admit  a  deposition,  where  the  presence  of  the  witness 

can  never  be  obtained — because  it  is  the  best  evidence  that  can  be 
*231     *obtained  of  what  the  witness  has  already  stated  upon  oath,  in  the 

presence  of  the  accused,  who  has  had  an  opportunity  of  cross-exam- 
ining him.  But  these  are  not  the  only  guaranties  of  truth.  It  is  of  great 
importance,  that  the  deilieanor  and  conduct  of  a  witness  should  be  seen  by 
the  jury  who  are  to  judge  of  the  credibility  of  his  evidence.  In  his  original 
statement  before  the  magistrate,  there  may  have  been  hesitations  and  self- 
corrections,  and  even  slight  discrepancies,  which  it  would  be  impossible  to" 
transfer  to  paper,  or  to  represent  in  written  words  ;  and  which  can  only  be 
appreciated  in  a  viva  voce  examination.     It  may  be  remarked  also,  that  the 


(1)  See  R.  V.  Smith,  3  Stark.  R.  211,  n.;  S.  C,  R.  &  E.  Cr.  R.  339 ;  Holt  N.  P.  C.  614  See 
also  R.  V.  Woodcock,  1  Lea.  500 ;  R.  v.  Dingier,  2  Id.  561 ;  R.  v.  Russell,  Ry.  &  M  C 
C.  R.  356. 

(2)  1  Hale,  P.  C.  305  ;  B.  N.  P.  242 ;  R.  v.  Westbear,  1  Lea.  12,  where  the  deceased  was 
an  accomplice.     See  also  by  Tindal,  C.  J.,  in  R.  v.  Edmunds,  6  C.  &  P.  165. 

Notes  319. — Johnson  v.  The  State,  2  Yerg.  58  ;  State  v.  Moody,  1  Hayw.  31,  per  Hay- 
wood, J. ;  Regina  v.  Beeston,  29  Bug.  Law  &  Eq.  527.  As  to  depositions  of  non-resident 
witness  taken  undwr  a  statute,  see  The  People  v.  Chrystal,  8  Barb.  545. 

(3)  See  by  Lord  Kenyon,  C.  J.,  in  R.  v.  Eriswell,  3  T.  R.  711 ;  by  Tindal,  C.  J.,  ut  mvra  ; 
R.  V.  Hogg,  6  C.  &  P.  176  ;  R.  v.  Wilshaw,  Car.  &  M.  145. 

(4)  See  the  authorities  in  the  last  note.  And  see  1  Hale  P.  C.  586 ;  Lord  Morley's  Case 
Kel.  55  ;  R.  v.  Savage,  5  C.  &P.  143 ;  R.  v.  Hagan,  8  Id.  169. 

(5)  See  1  Hale  P.  C.  305  ;  3  Id.  3  T.  R.  721. 
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accused,  -when  before  a  magistrate,  rarely  cross-examines  a  witness,  and, 
perhaps,  does  not  know  how  to  do  so  ;(1)  or,  he  may  elicit  answers  which 
may  make  matters  appear  worse  than  they  are  in  truth  ;  and  the  magistrate 
himself  rarely  does  or  can  cross-examine  the  witnesses.  It  is  not  difficult 
to  imagine  cases  in  which  a  witness  may  find  it  convenient  to  feign  a  tem- 
porary illness,  so  as  to  excuse  his  absence  from  one  assizes,  and  thereby  to 
avoid  being  subjected  to  a  cross-examination.  It  seems,  therefore,  more 
consonant  with  the  general  principles  of  our  law,  that  the  attendance  of  the 
witness  should  be  secured,  whenever  it  is  possible ;  and  that  it  is  better  to 
postpone  a  trial  where  such  attendance  can  be  obtained  at  .a  future  time, 
than  to  proceed  with  it  in  the  absence  of  the  witness. 

Witness  insane.  Before  the  statute  11  &  12  Vict.,  it  had  been  decided 
that  if  a  witness  was  permanently  insane,  he  was  to  be  considered  the  same 
as  dead,  and  his  deposition  would  be  admissible; (2^  and  the  rule  had  lat- 
terly been  extended  to  a  witness  who  was  actually  msane  at  the  time  of  the 
trial,  thoilgh  he  might  possibly  recover.  (3)  It  is  presumed  these  decisions 
are  not  superseded  by  the  new  act. 

Witness  kept  away.  If  a  witness  for  the  prosecution  be  proved  to  be 
kept  out  of  the  way  through  the  contrivance  of  the  prisoner,  his  deposition 
will  be  admissible  in  evidence  ;(4)  this  was  the  old  rule,  and  would  of  course 
be  acted  upon  at  the  present  time,  as  the  keeping  away  a  witness  under 
such  circumstances  is  a  fraud  against  justjice.  Mere  proof,  however, 
*232  that  a  witness  is  *not  to  be  found  after  diligent  inquiry,(5)  or,  as  it 
seems,  that  he  is  beyond  sea  at  the  time  of  the  trial,  (6)  is  not  suf- 
ficient to  let  in  his  deposition. 

By  the  11  <&  12  Vict.  (7)  it  is  not  necessary  to  give  any  proof  of  the  sig- 
nature of  the  justice ;  it  is  sufficient  if  the  deposition  purport  to  be  signed 
by  him;  but  it  is  competent  to  the  accused  to  show  that  the  depoisition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the  same ;  in  which  case 
it  will  not  be  admissible  in  evidence. 

The  18th  section  of  that  statute,(8)  requires  the  justice,  after  the  deposi- 
tions are  completed,  to  read  them,  or  cause  them  to  be  read  over  to  the 
prisoner ;  but  the  presence  of  the  witnesses  on  this  occasion  is  not  required. 
It  does  not  appear,  however,  that  proof  of  this  having  been  done  is  a  condi- 
tion precedent  to  the  admissibility  of  the  depositions. 

The'  20th  section  (8)  requires,  that  the  depositions,  together  with  the 
statement  of  the  accused,  and  the  recognizances,  &c.,  shall  be  delivered  to 
the  proper  officer  of  the  court  in  which  the  trial  is  to  be  had. 

It  had  been  ruled,  (9)  before  the  passing  of  the  statute,  that  if  there  have 
been  several  examinations  of  the  same  witness  before  the  magistrate,  on 
separate  occasions,  relative  to  the  ofiense  which  is  the  subject  of  trial,  every 
one  of  them  ought  to  be  transmitted  to  the  officer  of  the  court,  that  it  may 
be  seen  at  the  trial  whether  the  witness  has  varied  in  his  statements,  and,  if 
, f ^ _^ 

(1)  Every  one  who  has  attended  the  criminal  courts  must  have  noticed,  that  when  an 
uneducated  prisoner  is  asked  whether  he  wishes  to  put  any  question  to  a  witness,  he 
almost  invaribly  begins  to  make  his  statement. 

(2)  See  K.  v.  Erisweli,  3  T.  K.  707. 

(3)  R.  V.  Marshall,  Car.  &  M.  147. 

(4)  Harrison's  Case,  4  St.  Tr.  493 ;  5th  Resolution  in  Lord  Morley's  Case,  Kel.  55 ;  6 
How.  St.  Tr.  776 ;  Fost.  Disc.  837 ;  K.  v.  Gutteridge,  9  C.  &  P.  471. 

(5)  See  the  authorities  in  note  2  supra,  p.  230,  and  the  6th  Resolution  in  Lord  Morley'e 
Case,  vt  supra.  There  was  some  tiicto  however  to  the  contrary.  See  B.  N.  P.  239 ;  Hawk. 
P.  C,  bk.  3,  ch.  46,  §  18 ;  Gilb.  Ev.  138. 

(6)  R.  V.  Hagan,  8  C.  &  P.  167.    See  B.  N.  P.  242 ;  Sills  v.  Brown,  9  C.  &  P.  601,  contra. 

(7)  Cap.  43,  g  17,  supra,  p.  221. 

(8)  Supra,  p.  222. 

(9)  R.  v.  Simons,  6  0.  &  P.  540,  by  Alderson,  B.    See  Jeans  v.  Wheedon,  2  Mo.  &  R,  486. 
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he  has  varied,  to  what  extent ;  and  this  would  still  seem  to  be  the  proper 
course. 

Cross-examination  of  witnesses  for  the  proseoution.  It  has  been  seen 
that  if  the  witnesses  for  the  prosecution  have  been  cross-examined  by  the 
prisoner,  or  on  his  behalf,  their  answers  on  cross-examination  ought  to  be 
taken  down  as  a  part  of  the  deposition ;( I)  and  in  one  case  where  this  had 
not  been  done,  the  deposition  was  rejected.  (2)  It  would  be  manifestly 
unjust  that  the  statement  of  a  witness  against  the  accused  should  be 
received,  and  that  what  he  has  said  in  his  favor  should  be  suppressed.  But 
it  seems  that  in  such  a  case,  parol  evidence  of  the  cross-examination  might 
be  given.  (3) 

It  is  also  the  duty  of  the  justices  to  return  the  depositions  of  any  witnes- 
ses who  may  have  been  examined,  though  not  bound  over  to  prosecute.  (4) 

*233  *  Whether  depositions  of  witnesses  called  bi/  the  accused  should  be  return- 
ed. There  appears  to  be  some  doubt  whether  it  is  the  duty  of  the  justices 
to  return  the  depositions  of  witnesses  who  may  have  been  called  on  the  pa,rt  of 
the  accused ;  or  whether,  in  fact,  they  have  power  to  do  so.  The  language 
of  the  1  Geo.  IV,  c.  64,  §  1,(5)  which  gave  the  power  of  bailing  prisoners, 
obviously  contemplated  that  the  evidence  on  the  part  of  the'  prosecution 
might  be  "  explained  or  contradicted  "  by  evidence  on  behalf  of  the  accused ; 
although  the  justices  are  not  required  to  hear  evidence  on  behalf  of  the 
accused,  unless  they  shall  consider  it  "  meet  and  conducive  to  the  ends  of 
justice  to  hear  the  same."  The  corresponding  section  of  the  11  &  12  Vict, 
c.  42,(6)  is  entirely  silent  in  respect  to  evidence  before  the  justices  on  behalf 
of  the  accused. 

It  will  be  observed,  that  nothing  is  said  in  the  7  Geo.  IV,  about  returning 
the  depositions  of  the  witnesses  who  may  have  been  examined  for  the  accused ; 
but  it  seems  to  have  been  considered  that  it  would  be  highly  expedient,  if 
not  the  duty  of  magistrates  to  do  so.  (V) 

This  opinion  has  been  enforced  since  the  passing  of  the  11  &  12  Vict.,  by 
Lord  Denman,  C.  J.,  who,  in  his  charge  to  the  grand  jury  at  the  Taunton 
spring  assizes,  1849,(8)  observed,  that  he  would  recommend  a  magistrate, 
in  all  cases  in  which  a  party  charged  with  felony  had  witnesses,  and  those 
witnesses  were  in  attendance  at  the  time  of  the  examination  before  the 
magistrate,  that  he  should  hear  the  evidence  of  such  witnesses  as  the  accused, 
on  being  asked,  wished  to  be  examined  in  his  defense ;  suggesting  that,  if 
the  witnesses  for  the  accused  should  explain  the  facts  that  were  proved 
against  him,  so  as  to  remove  all  suspicions  of  his  guilt,  and  were  believed, 
they  would  actually  have  made  out  a  defense  on  behalf  of  the  accused,  and 
there  would  be  no  necessity  for  any  further  proceedings ;  but  if  the  wit- 
nesses so  called  contradicted  those  for  the  prosecution  in  material  points, 
then  the  case  would  be  properly  sent  to  a  jury  to  ascertain  the  truth  of  the 
statement  of  each  party;  and  that  the  depositions  of  the  witnesses  for 
the  accused  being  taken  and  signed  by  them,  should  be  transmitted  to  the 
judge,  together  with  the  depositions  in  support  of  the  charge.  (9) 

It  seems,  therefore,  to  be  the  better  opinion,  that  witnesses  for  the  accused 
present  before  the  magistrate,  should  be  heard,  if  he  wish  it,  and  that  their 


(1)  R.  v.  Potter,  7  C.  &  P.  650,  n.,  sitpra,  p.  228. 

(3)  K.  V.  France,  2  Mo.  &  R.  207.    People  v.  Kestell,  3  Hill,  389. 

(3)  See  R.  v.  Curtis,  3  C.  &  K.  673  ;  R.  v.  Edwards,  8  C.  &  P.  26. 

(4)  See  R.  v.  Simons,  6  C.  &  P,  540 ;  R.  v.  Smith,  2  C.  &  K.  207.     See  also  R.  v.  Fuller  7 
C.  &  P.  369. 

(5)  See  tlie  section  set  out,  supra,  p.  323,  n.  1. 
(0)  Section  35.  supra,  p.  233. 

(7)  See  R.  v.  Fuller,  7  C.  &  P.  269.     See  also  2  Russ.,  Cr.  &  M.,  by  Greaves,  900. 

(8)  The  11  &  12  Vict.  c.  12  came  into  operation  on  the  2d  of  October,  1848.  See  section  33 

(9)  2  C.  &  K.,845. 
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depositions  should  be  returned  with  those  of  the  witnesses  for  the  prose- 
*234     cution,  although  such  a  course  is  not  sequired  by  the  statute. (1)     *It 

has  the  appearance  of  harshness  to  reject  witnesses  who  are  present 
and  ready  to  be  examined  for  the  accused :  it  is  in  some  respects  also  for  the 
interests  of  justice  that  their  depositions  should  be  returned ;  for  it  is  of 
some  consequence  that  the  judge  at  the  trial  should  see  whether  the  wit- 
nesses are  consistent  in  their  statements,  with  the  view  to  prevent  a  defense 
being  set  up  at  the  trial  entirely  different,  perhaps,  from  what  may  have 
been  relied  upon  before  the  magistrate,  and  also  to  give  those  who  have  the 
charge  of  the  prosecution  an  opportunity  of  inquiring  into  the  credit  of 
the  witnesses  for  the  defense,  and  into  the  truth  of  their  evidence.  (2) 

Wliether  depositions  of  witnesses  for  the  accused  admissible.  If  the 
deposition  of  a  witness  for  the  prisoner  is  taken  and  returned,  it  is  a  ques- 
tion whether  it  is  admissible  in  his  favor,  in  the  event  of  the  witness's 
death  or  permanent  disability.  It  may  be  said  in  favor  of  its  admissibility, 
that  having  been  taken  upon  oath,  and  reduced  into  writing  by  a  compe- 
tent authority,  it  has  acquired  the  character  of  a  judicial  proceeding.  But 
on  the  other  hand  the  statute  gives  no  directions  for  taking  depositions  on 
behalf  of  a  prisoner ;  witnesses  for  the  prisoner  are  not  subject  to  cross- 
examination,  where  there  is  no  representative  of  the  crown  present  before 
the  magistrate,  as  is  generally  the  case — the  so-called  prosecutor,  or  party 
aggrieved,  having  no  more  right,  in  strictness,  than  other  witnesses  for  the 
crown,  to  cross-examine  the  prisoner's  witnesses ;  the  evidence  for  the  pris- 
oner need  not  even  be  given  in  the  presence  of  the  party  aggrieved ;  and, 
finally,  the  examination  of  the  witnesses  is  not  necessarily  conducted  in 
open  court,  as  the  justices  may,  in  their  discretion,  take  the  depositions 
with  closed  doors.  (3)  It  appears,  therefore,  that  such  depositions  are  not 
admissible.  (4) 

When  secondary  evidence  of  deposition  admissible.     If  the  depositions 

have  been  regularly  transmitted  to  the  proper  officer,  and  it  is  proved 

*235     that  they  have  been  lost  or  mislaid,  and  cannot  be  found  *after  a 

diligent  search,  a  copy  of  Any  deposition  will  be  admissible  where 

the  deposition  itself  would  have  been  admissible,  provided  the  copy  is 

proved  to  be  correct  by  the  magistrate's  clerk.  (5) 

If  the  magistrate  has  not  taken  in  writing  the  information  of  a  witness, 
as  directed  by  the  statute,  it  is  clear,  that  after  his  death,  parol  proof  cannot 
be  admitted  of  what  he  said  before  the  magistrate ;  or,  if  the  magistrate 
took  the  information  in  writing,  but  irregularly,  as  for  instance,  if  the  wit- 
ness was  not  sworn,  or  if  the  magistrate  did  not  subscribe,  it  is  equally 

(1)  It  has  been  contended,  that  as  there  are  no  provisions  in  the  1 1  &  12  Vict,  to  authorize 
the  magistrates  to  hear  witnesses  for  the  accused,  they  have  no  power  to  do  so  (see  15 
Just.  Pea.  219,  385) ;  it  being  assumed,  that  the  provisions  of  the  7  Geo.  IV  on  that  subject 
are  repealed  by  the  later  statute.  This,  however,  may  perhaps,  be  open  to  some  doubt ;: 
the  repeal  of  those  parts  of  the  7  Geo.  IV,  which  relate  "  to  the  taking  of  the  examinations 
and  informations  against  persons  charged,"  (11  &  12  Vict.  c.  42,  g  34,  supra,  p.  220,  n.(2),) 
would  not  seem  to  affect  those  provisions  of  the  7  Geo.  IV,  c.  64,  §  1,  which  relate  to  the- 
hearing  of  evidence  "  adduced  on  behalf  of  the  person  charged."  Those  provisions,  it  is 
true,  are  contained  in  the  section  which  "  relates  to  the  taking  of  bail  in  cases  of  felony ;" 
and  so  much  of  the  7  Geo.  IV,  as  relates  to  that  subject  is  repealed  by  the  11  &  12  Vict. ; 
but,  perhaps  it  does  not  of  necessity  follow  that  the  whole  of  section  1  of  the  7  Geo.  IV,  ia 
repealed.    Ante,  p.  224. 

(3)  See  a  striking  instance  referred  to  by  Mr.  Greaves  in  a  note  to  2  Russ.,  Cr.  &  M.901,. 
where  witnesses  had  attended  before  a  magistrate  to  prove  an  alibi,  but  the  magistrate 
would  not  hear  them :  they  gave  their  evidence  at  the  trial,  and  the  prisoner  was  acquit- 
ted: it  afterwards  was  ascertained  that  their  whole  story  was  a  fabrication,  and  might 
have  been  shown  to  be  so,  if  it  had  been  previously  known  to  the  prosecutiort. 

(8)  See  11  &  12  Vict.  c.  42,  §  19. 

(4)  See  as  to  the  admissibility  of  depositions  taken  before  a  coroner,  infra. 

(5)  R.  V.  Shellard,  9  C.  &  P.  277.    gee  as  to  the  admissibility  of  copies,  infra. 
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clear  that,  after  the  witness's  death,  parol  evidence  of  his  information  will 
not  be  admissible ;  for  such  evidence  would  not  have  been  admissible  on 
■the  principles  of  the  common  law,  and  it  is  not  admissible  under  the  statute, 
the  statutory  regulations  not  having  been  complied  with.  This  seems  to 
have  been  the  correct  rule  with  reference  to  the  statute  1  Geo.  IV,  c.  64, 
and  the  rule  is  the  same  now  under  the  statute  11  &  12  Vict.  c.  42. 

jEkidence  to  add  to  or  vary  deposition,-  not  admissible.  It  may  be  laid 
down,  generally,  that  parol  evidence  is  not  receivable,  either  to  add  to,  or 
vary  the  deposition,  when  such  evidence  is  offered  to  prove  the  fact  deposed 
to  against  the  prisoner.  (1) 

If  the  magistrate  took  the  information  on  oath,  in  the  presence  of  the  pris- 
oner, and  subscribed  it,  but  instead  of  taking  all  that  was  material,  omitted 
some  material  parts  of  the  witness's  statement,  parol  proof  of  the  parts 
omitted  cannot  be  received  after  the  witness's  death,  (2)  as  evidence  against 
the  prisoner  to  prove  the  fact  deposed  to  :  for  the  statement  which  has  been 
omitted,  though  upon  oath,  and  open  to  cross-examination,  cannot  be 
received  as  part  of  a  judicial  proceeding,  the  magistrate  not  having  pro- 
ceeded in  conformity  with  the  statute :  nor  can  such  supplementary  evidence 

be  received  against  the  prisoner  upon  general  principles.(3) 
*236  *It  is  considered  that  the  principle  upon  which  a  deposition  is  admit- 
ted is,  that  if  there  has  been  a  judicial  proceeding,  in  which  the 
issue  has  been  between  the  same  parties  and  upon  the  same  point,  what  a 
witness  swore  against  the  prisoner  in  his  hearing,  and  whom  he  had  a  power 
to  cross-examine,  is  =  evidence  against  him  on  the  trial  (after  proof  of  the 
death)  of  the  truth  of  the  facts  deposed  to  against  the  prisoner;  but 
the  proceeding  in  which  the  evidence  is  given  must  be  judicial,  in  order 
to  make  the  witness's  statement  evidence.  Now,  under  the  statute  of 
Philip  and  Mary  in  former  times,  and  afterwards  under  statute  7  Geo.  IV, 
c.  64,  §  2,  and  under  the  recent  act  11  &  12  Vict.  c.  42,  §  17,  a  justice,  to 
have  jurisdiction,  must  examine  in  the  presence  of  the  prisoner,  and  must 

(1)  By  Holroyd,  J.,  in  R.  v.  Thornton,  Warw.  Sum.  Ass.  1817,  on  a  trial  for  murder. 
Tliere  is  no  doubt  that  either  the  same  witness  or  others  may  add  material  evidence  at 
the  trial,  to  that  which  was  given  in  the  depositions  before  the  magistrate.  See  R.  v. 
Ward,  3  C.  &  K.  759.    As  to  omissions  in  examination  of  prisoner,  see  infra. 

See  note  151,  former  volume. 

(2)  A  fortiori,  it  is  not  receivable  where  the  vritness  is  not  dead,  biU  unable  to  travel. 
Note  320. — See  ante,  note  151.    Mr.  Roscoe  seems  to  think  that,  \j  analogy  to  the 

case  of  Rex  v.  Harris  (1  Mood.  C.  C.  338),  where  a  part  of  the  prisoner's  confession,  not 
heard  by  the  magistrate,  was  consequently  not  taken  down,  and  yet  allowed  to  be 
proved,  the  deposition  of  a  witness  may  be  added  to,  under  similar  circumstances.  But 
he  appears  to  be  altogether  unsuported  by  authority.  Roscoe's  Cr.  Ev.  52.  See  3  Russ. 
on  Cr.  662. 

(3)  The  rule  here  laid  down  (which  was  in  the  last  and  in  some  former  editions),  has 
been  questioned  in  the  last  edition  of  Russell  on  Crimes ;  but  there  seems  to  be  no  suf 
ficient  reason  for  making  any  alteration.  The  rule  and  the  principle  of  the  rule  are  now 
more  fully  considered. 

Note  321. — In  New  York,  the  provisions  of  the  statute  cited  ante  (note  814),  apply  as 
well  when  the  examination  is  taken  out  of  the  county  in  which  the  offense  was  commit- 
ted, as  where  it  is  taken  in  such  county.  But  in  all  cases,  except  where  it  is  expressly 
otherwise  provided,  the  examination  is  to  be  taken  before  the  magistrate  who  issued  the 
warrant,  or  if  he  be  absent,  before  the  next  nearest  magistrate  of  the  same  county.  2  R. 
S.  707,  §  12  ;  Id.  §  4,  et  seq. 

Note  332. —  See  State  v.  McLeod,  1  Hawks,  344,  cited  ante  Vol.  I,  note  164 ;. 3  Russ.  on 
Cr.  663 ;  1  Chitty's  Cr.  Law,  81,  83 ;  Rose.  Cr.  Ev.  53.  See  post,  in  these  notes,  on  the 
examination  of  witnesses. 

The  same  doctrine  prevails  in  New  York.  Bellinger  v.  The  People,  8  Wend.  Rep.  595. 
And  where  a  magistrate  had  been  sworn,  and  (by  consent  as  it  seems),  gave  parol  evi- 
dence of  the  deposition  of  one  of  the  prisoner's  witnesses,  with  a  view  of  contradicting 
him  ;  held,-  that  the  prisoner  might  produce  the  deposition  itself,  in  order  to  sustain  the 
witness  by  showing  that  he  had  been  uniform  in  his  statements,  and  also  to  show  that 
the  magistrate  was  mistaken.  The  People  v.  Moore,  15  Wend.  419.  Stephens  v.  People, 
19  N.  Y.  54fl. 
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commit  the  examination,  or  at  least  so  much  of  it  as  is  material,(l)  into 
Avriting,  and  must  suhscribe  the  examinations  and  deliver  them  into  court. 
Therefore,  to  make  such  examinations  evidence  in  the  sense  above  men- 
tioned, written  depositions  subscribed  by  the  magistrate  are  necessary.  It 
may  be  said,  perhaps,  that  examination  on  oath,  and  in  the  presence  of  the 
accused,  is  the  thing  essentially  necessary  for  giving  jurisdiction,  and  that 
■without  those  two  requisites  the  magistrate  has  none ;  but  that  the  reduc- 
tion into  writing  and  the  subscription  are  merely  discretionary ;  but  it  is 
conceived,  the  statute  requires  that  formal  mode  of  authentication  by  writ- 
ing, and  that  it  is  the  only  mode,  and  is  necessary  to  give  the  examination 
legal  effect ;  — just  as  in  judicial  proceeding  in  the  Court  of  Chancery  on 
the  same  point,  the  depositions  taken  before  the  examiner,  would  alone  be 
allowed  to  be  produced  as  evidence  on  a  subsequent  trial,  in  which  the 
same  question  should  arise  between  the  same  parties,  or  those  in  privity 
with  the  same  parties.  It  would  not  be  permitted  to  the  person  against 
whom  the  depositions  were  read,  to  prove  that  the  witnesses  gave  evidence 
before  the  examiner  different  from,  or  in  addition  to  that  which  the  exam- 
iner has  written  down. 

It  may  be  iurther  remarked,  that  at  common  law  a  parol  examination 
on  a  criminal  charge,  such  as  those  which  are  the  subject  of  the  statutes 
before  mentioned,  could  not  have  been  regularly  taken.     The  whole  pro- 
ceeding would  have  been  extra-judicial.      The  judicial  character  is 
*237     given  *solely  by  the  statute,  and  the  statute  prescribes  the  mode  of 
authenticating  the  evidence  of  the  witness,  namely,  by  writing.  (2) 

It  has  been  supposed  that  statements  made  by  the  witness  during  his 
examination  by  the  justice,  but  omitted  by  him  in  taking  it  down,  may 
be  admitted  as  evidence,  on  the  principle  that  what  a  witness  deposes  in 
the  presence  of  an  accused  person,  would  be  good  evidence  at  common  law 
against  him,  as  statements  or  conversations  made  in  his  presence  and  hear- 
ing, which  he  does  not  contradict.  Now,  that  principle  is  founded  on  the 
supposition  that  he  may  be  taken  to  admit  what  he  does  not  contradict, 
when  he  has  an  opportunity  of  so  doing ;  and  then  his  own  conduct  is  evi- 
dence of  an  admission,  and  the  conversation  or  statement  is  used  only  to 
explain  what  he  has  admitted.  But  this  reasoning  does  not  apply  to  state- 
ments of  witnesses  on  oath,  which,  according  to  the  regular  course  of 
proceeding,  the  accused  cannot  contradict ;  for  he  would  not  be  permitted 
to  interrupt  a  witness  as  stating  an  untruth,  and  consequently  his  abstaining 
to  do  so  cannot  justly  be  used  as  anything  in  the  nature  of  an  admission. 

The  result  seems  to  be  that  the  deposition,  which  is  to  be  evidence  per  se, 
against  the  accused,  of  the  fact  deposed  to,  must  be  a  deposition  in  writing, 
taken  according  to  the  directions  of  the  statute ;  and  that  it  cannot  be 
added  to,  contradicted  or  explained  by  parol  evidence  of  what  passed. 
There  is  no  hardship  on  the  prisoner  in  acting  upon  this  rule;  for  the 
deposition  is  always  read  over  to  him,  and  he  has  the  opportunity  of  insist- 
ing that  any  material  omission  should  be  supplied  and  taken  down  in 
writing. 

If  the  question  be,  what  is  receivable  as  evidence  against  the  witness 
himself,  to  show  that  he  had  formerly  given  a  different  account  of  the  same 
transaction :  as  where  he  is  a  witness  in  or  a  party  to  another  suit,  civil  or 
criminal,  and  the  opposite  party  wishes  to  use  his  former  evidence  against 
him,  as  a  declaration  or  admission ;  there  (it  is  conceived)  parol  evidence  is 


(1)  See  supra,  p.  225. 

(2)  The  Stat.  7  Geo.  IV  contained  no  provisions  as  to  the  admissibility  of  the  depositions ; 
the  Stat.  11  &  12  Vict.  (§  17,  mpra,  p.  221),  expressly  enacts  that,  in  the  cases  mentioned, 
"  it  shall  be  lawful  to  read  such  deposition  in  evidence."  This  seems  to  be  a  statutory 
recognition  of  the  rule  that  the  eTidence  of  what  the  witness  said  is  to  be  confined  to  the 
deposition. 
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admissible  to  show  what  he  said,  which  is  not  stated  in  the  written  deposi- 
tion. In  the  first  instance,  that  written  evidence  ought  to  be  produced,  as 
the  correct  account  of  what  he  said ;  and  that  being  produced,  it  is  compe- 
tent for  the  opposite  party  to  show  that  he  said  something  else  which  the 
magistrate  has  omitted  to  take  down,  or  something  different  from  what  he 
took  down.  (1) 

*238  ^Deposition  used  for  contradicting.  The  deposition  of  a  witness  may 
be  used  for  the  purpose  of  contradicting  the  testimony  given  by  him 
at  the  trial  of  the  accused.  (2) 

One  of  the  objects  of  the  legislature,  in  requiring  the  committing  magisr 
trate  to  take  informations  in  writing,  was  to  enable  the  judge,  before  whom 
the  prisoner  is  tried,  to  see  whether  the  account,  given  by  the  witnesses  at 
the  trial,  is  consistent  with  that  first  given  by  them ;  and  one  of  the  objects, 
in  allowing  prisoners  to  have  copies  of  depositions,(3)  was  to  enable  the 
prisoner,  also,  to  see  whether  their  several  accounts  are  consistent.  (4)  It 
was  admitted,  in  Lord  Stafford's  Case  (5)  that  the  deposition  of  a  witness, 
taken  before  a  justice  of  the  peace,  might  be  read  at  the  desire  of  the  pris- 
oner, in  order  to  take  off  the  credit  of  the  witness,  by  showing  a  variance 
between  the  deposition  and  the  evidence  given  in  court  viva  voce. 

Before  the  statute  6  &  V  William  IV,  c.  114,  which  allowed  prisoners  to 
make  defense  by  counsel,  a  prisoner  had  no  means  of  confrontmg  the  evi- 
dence of  a  witness  at  the  trial  with  that  given  by  him  before  the  magistrate, 
or  of  exposing  the  inconsistencies  of  his  two  statements :  he  had  no  right 
either  to  a  copy  or  to  an  inspection  of  the  depositions.  Sometimes  a  judge, 
struck  with  the  contradictions  of  a  witness,  would  question  him  as  to  his 
former  statement,  or  hand  down,  his  deposition  to  counsel — if  the  prisoner 
had  counsel — as  materials  for  cross-examination.  But  no  power  was  given 
for  enforcing  the  production  of  depositions,  and  laying  their  contents  before 
the  jury.  But  now,  according  to  the  new  law  and  the  new  practice,  (6)  if 
there  should  be  any  contradiction  or  variance  between  the  testimony  given 
in  court  by  a  witness,  on  whose  information  before  a  magistrate  the  prisoner 
was  committed,  and  his  former  deposition,  the  deposition  itself  may  be 
read  for  the  purpose  of  showing  the  variance  ;  the  deposition  is  to  be  read 
as  part  of  the  evidence  of  the  cross-examining  council ;  when  it  is  read,  but 
not  before,  the  counsel  may  cross-examine  the  witness  as  to  the  variance  or 
contradiction  between  his  statements ;  and  the  witness  will  not  be  permitted 
to  answer,  in  cross-examination,  whether  he  did  or  did  not  make  such  a 
statement  before  the  magistrate,  till  it  appear  from  the  reading  of  his  depo- 
sition, that  it  contains  no  mention  of  such  statement.  After  the  deposition 
has  been  read,  the  prisoner's  counsel  may  cross-examine  the  witness 
'•'239  as  to  any  statement  made  by  him  to  the  *magistrate  in  giving  his 
information,  but  which  statement  has  been  omitted  in  the  deposition ; 
the  statement  omitted  may  be  inconsistent  with  his  evidence  in  court,  or 

(1)  The  decision  in  Leach  v.  Simpson  (5  M.  &  W.  309),  was  that,  against  the  defendant, 
the  deposition  of  what  he  said  must  be  first  produced  :  and  there  Parke,  B.,  expressed  his 
opinion,  that  after  the  deposition  was  produced,  parol  evidence  might  Ije  given  to  add  to 
it.  This  is  the  point  in  Venafra  v.  Johnson  (1  Mo.  &  R.  816).  Jeans  v.  Wheedon  (2  Id. 
486),  is  a  case  upon  the  point  decided  in  Leach  v.  Simpson,  viz :  that  the  depositions  need 
not  in  the  first  instance  be  produced,  if  they  were  not  signed  by  the  magistrate,  nor  by 
the  defendant  against  whom  the  evidence  was  offered,  but  that  pai-ol  evidence  might  in  the 
first  instance  be  given.  That  case  went  on  the  ground  that  there  was  no  such  authentic 
record  as  the  statute  requires,  in  that  instance. 

(2)  See  per  Chace,  Ch.  J.,  Patterson  v.  Maryland  Ins.  Co.,  8  Harr.  &  Johns.  75,  76. 

(3)  By  8  &  7  Wm.  IV,  c.  114,  §  3. 

(4)  See  R.  v.  Grady,  7  0.  &  P.  650 ;  R.  v.  Coveney,  Id.  668  j  R.  v.  Ward,  2  C.  &  K.  759. 

(5)  3  St.  Tr.  131.     See  also  Hawk.  P.  C,  bk.  2,  ch.  46,  §  22. 

(6)  See  the  rules  of  practice  settled  by  the  judges,  to  be  observed  on  trials  for  felony, 
where  the  prisoner  has  counsel.    7  C.  &  P.  676.    See  also  R.  v.  Coveney,  Id.  667. 
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may  have  been  favorable  to  the  prisoner ;  and,  in  either  way,  it  may  be  the 
subject  matter  of  cross-examination. 

This  subject  will  be  more  fully  treated  of  in  that  portion  of  the  work 
which  relates  to  the  cross-examination  of  witnesses,  and  of  the  means  of 
impeaching  their  credit ;  where  also  will  be  examined  the  question  as  to  the 
right  of  a  prosecuting  counsel  to  use  a  deposition  for  the  purpose  of  showing 
a  variance  or  discrepancy  between  the  statement  in  court  and  the  statement 
before  the  magistrate,  when  a  witness  for  the  crown  varies  his  testimony 
from  favor  to  the  prisoner. 

Depositions  taken  before  Coroner.  With  regard  to  the  depositions 
taken  before  a  cproner,  under  the  statute  7  Geo.  I v,  c.  64,  §  4,(1)  it  is  to  be 
remarked,  that  they  stand  upon  a  very  diiferent  footing  from  those  taken 
before  a  justice  of  the  peace.  The  difference  in  the  proceedings  in  the  two 
cases  has  been  already  pointed  out  ;(2)  the  principle  point  to  be  observed  is, 
that  before  the  justice  the  witnesses  must  be  examined  in  the  presence  of 
the  accused,  who  has  the  power  of  cross-examining  them;  whereas  be- 
fore the  coroner  it  is  not  necessary  that  the  party  who  m^y  be  ultimately 
charged  should  be  present  at  the  examination  of  the  witnesses ;  nor,  even 
if  he  is  present,  does  it  appear  that  he  has  any  right  to  cross-examine  them. 
It  is  further  to  be  remarked,  that  in  the  proceedings  before  the  coroner,  where 
the  object  is  merely  to  inquire,  a  much  greater  latitude  as  to  the  admissi- 
bility of  evidence  must  necessarily  be  allowed  than  in  the  examination 
before  a  magistrate.  In  the  latter  case,  for  example,  all  hearsay  evidence 
ought  to  be  excluded,  and  statements  made  by  third  parties  would  only  be 
admissible  if  made  in  the  presence  of  the  accused.  But  before  the  coroner, 
such  a  rigid  adherence  to  the  rules  of  evidence  would  often  defeat  the  very 
object  of  the  inquiry,  and  if  strictly  carried  out,  would  exclude  all  state- 
ments of  every  kind,  as  at  most  there  can  only  be  a  party  suspected  of  hav- 
ing committed  the  offense,  and  the  result  of  the  inquiry  may  show  that 
another  party  was  in  fact  guilty. 

There  are,  however,  authorities  which  hold  that  depositions  taken  on  an 
inquest  before  a   coroner,{3)    and  even  if  taken  in  the  absence  of  the 

accused,  (4)  may  be  admitted,  on  the  ground  that  the  coroner  is  a 
*240     public  *officer  appointed  to  make  inquisitions  in  matters  relating  to 

public  interests,  and  thftt  the  depositions  of  the  witnesses  are  taken 
in  a  court  to  which  the  public  have  access.  It  is  unquestionably  regular  for 
ttfe  coroner  to  take  depositions  in  the  absence  of  the  party  who  may  be 
afterwards  charged  with  murder  on  the  inquest, — as  regular  as  it  is  for  a 
justice  to  take  depositions  in  the  presence  of  a  prisoner.  But  although  an 
inquiry  by  the  coroner,  in  the  r.bsence  of  the  person  afterwards  charged 
with  murder,  is  a  regular  judicial  proceeding,  and  required  by  the  duty  of 
his  office,  there  appears  to  be  no  satisfactory  reason  why  such  a  deposition 
should  at  the  trial  be  received  in  evidence,  under  circumstances  which 
would  render  every  other  kind  of  judicial  depositions  inadmiissible.  And  it 
seems  an  unreasonable  and  anomalous  proposition  to  hold  that  on  a  trial  for 
murder,  upon  the  coroner's  inquest,  a  deposition,  taken  before  him  in  the 
absence  of  the  prisoner,  is  receivable  in  evidence ;  but  that,  if  the  trial  take 
place  on  a  bill  of  indictment,  a  deposition,  so  taken  before  a  magistrate,  is 

(1)  Supra,  p.  323.  ' 

(2)  Supra,  p.  333. 

See  3  E.  S.  of  N.  Y..  827,  838  (3d  ed.) 

(3)  K.  V.  Morley,  Kel.  55 ;  S.  C,  6  How.  St.  Tr.  776 ;  Bromwich'a  Case,  1  Lev.  180 ; 
Thatcher  v.  Waller,  T.  Jones,  53 ;  R.  v.  Harrison,  12  How.  St.  Tr.  852. 

(4)  B.  N.  P.  242  ;  B.  v.  Purefoy,  before  Hotham,  B.,  Peake  Ev.  68,  a. ;  Sills  v.  Brown,  9 
C.  &  P.  601.  See,  also  the  remarks  of  Lord  Kenyon,  C.  J.,  and  BuUer,  J.,  in  R.  v.  Eriswell 
3  T.  B.  713. 
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not  receivable.  The  same  principle  which  excludes  in  the  one  case,  ought, 
if  it  is  just  and  sound,  to  exclude  also  in  the  other.  (1) 

In  the  recent  case  of  The  Queen  agt.  Roche,  (2)  a  female  witness,  on  a 
coroner's  inquest,  at  which  the  prisoner  was  present,  made  a  deposition,  in 
which  she  stated  a  conversation  between  herself  and  the  prisoner,  on  their 
peeing  a  placard  relating  to  the  murder  of  the  deceased,  and  that  she  called 
the  prisoner  a  murderer ;  and  that  he  slept  with  her  and  gave  her  two  black 
eyes.  The  prisoner  also  made  a  statement  which  was  taken  down  in  the 
following  form :  "  Prisoner  admits  sleeping  with  witness,  blacking  her  eyes, 
seeing  the  placard  and  his  beating  her,  and  her  calling  him  murderer."  It 
was  proposed  on  the  part  of  the  prosecution  to  put  in  the  deposition  of  the 
witness  who  was  absent,  and  also  the  statement  made  by  the  prisoner.  This 
was  objected  to  on  behalf  of  the  prisoner,  as  the  absence  of  the  witness  was 
not  accounted  for,  and  the  statement  of  the  prisoner,  besides  being  informally 
taken,  did  not  expressly  refer  to  the  deposition  of  the  witness.  (3)  Lord 
Denman,  C.  J.,  said  the  examination  of  the  prisoner  had  been  taken  in  a 
very  improper  way,  but  thought  he  could  not  exclude  the  evidence,  but 
would  reserve  the  point  if  necessary ;  the  prisoner,  however,  was  acquitted. 
It  would  seem  that  this  decision,  if  it  can  be  supported  at  all,  can  only  be 
so  upon  the  supposition  that  the  statement,  made  by  the  prisoner  before  the 
coroner,  was  to  be  considered  as  a  voluntary  statement  on  his  part,  and  that 
it  was  also  considered  as  referring  to  the  deposition  of  the  witness, 
*241  though  in  fact  it  does  not  appear  to  *have  done  so;  but  in  that  case, 
the  statement  would  perhaps,  have  been  more  regularly  proved  by  a 
person  who  had  heard  it  made,  and  not  by  means  of  such  an  informal  and 
unauthorized  memorandum. 

2.  Of  the  examination  or  statement  of  the  accused. 

The  general  subject  of  the  admissibility  of  confessions  of  persons  not 
under  examination  before  a  magistrate,  has  already  been  fully  treated  of 
in  a  former  portion  of  this  work.  (4)  It  is  now  proposed  to  consider  the 
examination  of  an  accused  person  before  a  magistrate,  which,  as  well  as  the 
informations  of  witnesses,  is  required  by  the  statute  to  be  taken  by  the 
magistrate  in  writing,  and  to  be  subscribed  by  him.  (5) 

Mcamination  of  prisoner  to  be  taken  in  writing.  The  language  of  the 
1  Geo.  IV.,  c.  64,  §  2  (which  is  repealed  by  the  11  &  12  Vict.  c.  42,  §  34), 
that  the  justices  "  shall  take  the  examination  of  the  person  "  who  is  charged 
before  them,  would  seem  to  imply  an  authority  to  put  questions  to  the 
prisoner  as  to  the  facts  proved  against  him,  for  without  questions  no  examin- 
ation can  be  carried  on. 

The  language  used  in  the  1  Geo.  IV  was  taken  from  the  old  statutes  of 
Philip  and  Mary, (6)  which  were  thereby  amended  and  extended;  and  there 
seems  to  be  no  doubt  that  when  this  provision  was  first  introduced,  it  was 
generally  understood  that  a  power  was  given  to  subject  the  prisoner  to  a 
regular  examination.  (7) 

(1)  As  to  how  depositions  before  a  coroner  are  to  be  taken,  see  R.  v.  Plummer,  1  C.  &  K. 
600.  As  to  his  duty  in  returning  them  when  a  prisoner  is  indicted  for  murder,  even  though 
the  inquest  have  found  an  open  verdict,  see  R.  v.  Greenacre,  8  C.  &  P.  82  ;  ante,  pp.  233, 224. 

See  supra,  note  816. 

(2)  C.  &  Marsh.  341.  The  particulars  of  what  passed  between  the  witness  and  the 
prisoner  are  noticed  in  the  text  to  make  the  case  intelligible. 

(3)  R.  V.  John,  7  C.  &  P.  324. 

(4)  Ante,  Vol.  I,  Chap.  7,  Sect.  11. 

(5)  11  &  12  Vict.  c.  42,  §  18,  svpra,  p.  221. 

(6)  1  &  2  P.  &  M.  c.  13  ;  2  &  3  P.  &  M.  c.  10. 

(7)  Lambard,  a  writer  in  the  reign  of  Elizabeth,  in  noticing  the  statute  2  &  3  P.  &  M.  c. 
10,  writes  thus :  "  Here  you  may  see  (if  I  be  not  deceived)  when  the  examination  of  si 
felon  began  first  to  be  warranted  amongst  us.  M>r  at  the  common  law,  nemo  tenebatur 
prodere  aeipsmn  ;  and  then  hUfavM  was  not  to  be  wrung  out  of  himself,  but  rather  to  be 
discovered  by  other  means  and  men."    Eirenarcha,  bk.  2,  ch.  7.    This  passage  shows  how 
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In  later  times,  however,  it  has  always  been  understood,  that  a  prisoner  is 
not  to  be  cross-examined  as  a  witness  against  himself;  but  questions,  for 
explanation,  have  been  allowed  to  be  put.  It  has  been  held,  therefore,  that 
an  examination  is  not  to  bcrejected,  on  the  ground  that  the  prisoner  had 
been  questioned  by  the  magistrate  in  the  course  of  his  statement.  (1) 

Examination  not  to  he  on  oath.  But  it  has  always  been  understood  that  the 
prisoner's  examination  is  not  to  be  taken  on  oath,  and  that  the  examination  of 
witnesses  cannot  be  regularly  taken  without  oath.  If,  therefore, 
*242  the  prisoner's  examination  has  *been  taken  on  oath,  it  cannot  be 
received  ;(2)  a  statement,  made  by  him  under  an  oath  so  imposed,  is 
supposed  not  to  be  completely  free  and  voluntary.  And  as  the  examination 
itself  cannot  in  such  case  be  received,  so  neither  can  any  other  evidence  be 
admitted  of  his  statement  during  such  sworn  examination  ;(3)  for  the  same 
objection  still  applies,  namely,  the  supposed  constraint  of  the  oath. 

K  the  examination  purport  on  its  face  to  have  been  taken  on  the  oath  of 
the  prisoner,  it  has  been  held  that  proof  is  not  admissible  to  show  that  in 
point  of  fact  the  prisoner  was  not  sworn,  (4)  and  that  parol  evidence  of 
what  the  prisoner  said  could  not  be  received.  (5)  The  decisions  upon  this 
point  are  certainly  numerous,  but  they  do  not  appear  to  be  founded  upon 
any  sound  principle ;  for  if  there  was  in  fact  no  oath  imposed,  and  if  the 
prisoner  had  his  choice  to  speak  or  not  as  he  might  think  right,  his  state- 
ment was  voluntary ;  (6)  and  there  seems  no  good  reason  why  the  mistake 
and  carelessness  of  the  magistrate  or  his  clerk,  in  making  a  misstatement  as 
to  the  fact  of  swearing,  should  be  an  estoppel  to  the  reception  of  evidence, 
which  in  all  other  respects  is  unobjectionable. 

Caution  to  prisoner.  There  may  be  a  question  how  far  the  provisions  of 
the  Stat.  11  &  12  Vict.  c.  42,  §  18,(7)  will  be  construed  to  have  abrogated 
the  effect  of  the  decisions  upon  the  previous  statute  of  7  Geo.  IV,  that  ques- 
tions might  be  put  by  a  magistrate  to  an  accused  party,  and  that  his 
answers  would  be  admissible  in  evidence  against  him.  The  provisions  of  the 
statute  of  Victoria  are,  as  has  been  seen,  extreemely  precise,  and  require  the 
justice,  after  all  the  evidence  has  been  read  through  in  the  presence  of 

the  law  was  then  understood,  though  it  also  proves  that  the  power,  given  by  the  statute, 
was  exercised  with  great  harshness.  See,  in  particular,  the  Duke  of  Norfolk's  trial  for 
high  treason,  15  Eliz.  A.  D.  1573,  1  St.  Tr.  957,  referred  to  in  Lord  Campbell's  Lives  of  the 
Chancellors,  Vol.  2,  ch.  44,  p.  117  (3d  edit.)  'This  statute  did  not  expressly  require  the 
information  of  the  witnesses  to  be  on  oath.     See  Lamb,  ut  awpra. 

(1)  R.  V.  Ellis,  before  Littledale,  J.,  1.  R.  &  M.  N.  P.  R.  433  ;  and  a  case  there-  cited, 
before  Holroyd,  J.  Ace.  R.  v.  Bartlett,  7  C.  &  P.  833  (R.  v.  Wilson,  before  Richards,  C.  B., 
Holt,  597,  contra,  overruled).  See  also  R.  v.  Rees,  7  C.  &  P.  569  ;  R.  v.  Jones,  Carr.  Supp. 
13,  ante,  p.  324. 

(2)  See  ante.  Vol.  I,  p.  560.  See  also  R.  Sandys,  Car.  &  M.  345.  And  see  Cromp.  fo. 
128  (ed.  1583.) 

(3)  See  amte.  Vol.  I,  p.  561. 

The  statement  in  the  text  is  to  be  understood  as  applicable  only  to  an  examination  of 
the  prisoner  on  oath  after  he  has  been  accused  of  the  crime ;  for  where  he  voluntarily 
appears,  e.  g.,  before  a  coroner's  jury,  and  gives  testimony  in  regard  to  the  facts  under 
examination  before  any  accusation  has  been  made  against  him,  such  statement,  though 
made  on  oath,  may  be  proved  on  the  trial  of  an  indictment  subsequently  found  against 
him.  The  People  v.  Hendrickson,  1  Parker  C.  R.  406,  and  the  cases  there  cited  in  the 
Supreme  Court  and  Court  of  Appeals.  Not  so  where  a  man  is  arrested  on  suspiciqn, 
taken  before  the  coroner  and  compelled  to  give  testimony.  The  People  v.  McMahon,  15 
New  York  Rep.  384,  and  cases  there  cited. 

(4)  R.  Smith,  1  Stark.  R.  243 ;  R.  v.  Bentley,  6  C.  &  P.  148 ;  R.  v.  Wheeley,  8  Id.  350 ; 
R.  V.  Owen,  9  Id.  83 ;  R.  v.  Pikesley,  Id.  124 ;  R.  v.  Shellswell,  3  Rubs.  Cr.  &  M.,  by 
Greaves,  855. 

(5)  R.  V.  Rivers,  7  C.  &  P.  177,  by  Park,  J.;  and  he  said,  he  remembered  a  case  in  which 
the  same  point  had  been  ruled. 

(6)  The  State  v.  Parish,  Busbee  Law  (N.  C),  239. 

(7)  Si^pra,  p.  221. 
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the  accused,  to  address  him  in  a  set  form  of  words,  which  is  given  in  the 
act,  or  in  words  to  the  like  effect,  asking  him  if  he  wishes  to  say  anything 

in  answer  to  the  charge,  and  informing  him  that  he  need  not  say  any- 
*243     thing  unless  he  *thinks  proper,  but  that  whatever  he  does  say  will  be 

taken  down  in  writing,  and  way  be  given  in  evidence  against  him 
upon  his  trial. 

It  seems  to  have  been  the  intention  of  the  framer  of  that  statute  to 
embody  the  language  of  the  judges  in  several  cases,  as  to  the  propriety 
of  cautioning  a  prisoner  before  he  is  called  upon  to  make  any  statement ; 
but  few  of  these  decisions  could  be  taken  as  laying  down  a  general  rule, 
and  indeed,  before  that  statute,  it  might  be  considered  as  established,  that 
a  confession  made  before  a  magistrate  was  admissible,  although  he  had  not 
been  cautioned,  except  in  cases  where  some  previous  inducement  had  been 
held  out  to  the  prisoner,  which  might  be  supposed  still  to  influence  his 
mind.(l)  Since  that  statute,  however,  it  is  clear  that  in  every  case  the 
magistrate  must  caution  the  accused,  before  he  asks  him  whether  he  wishes 
to  say  anything  in  answer  to  the  charge. 

The  object  of  this  section  clearly  was  to  prevent  the  possibility  of  accused 
parties  supposing  that  they  were  bound  to  make  a  statement  or  enter  into 
their  defense  before  a  magistrate  ;  but  it  may  perhaps  be  doubted  whether 
the  means  en>ployed  are  likely  to  effectuate  that  object.  Considering  that 
by  far  the  greater  number  of  criminals  are  from  the  uneducated  classes,  it 
may  be  questionable  how  far  a  formal  and  somewhat  lengthy  address  from 
a  magistrate,  however  clearly  enunciated  (which  often  may  not  be  the 
case),  will  be  correctly  understood,  and  whether  it  may  not  have  a  ten- 
dency to  confuse  rather  than  instruct  the  accused,  as  to  what  is  required 
of  him.  (2) 

TFAo*  extent  of  caution  to  be  used.  The  same  section  of  the  statute 
provides,  that  the  magistrate  shall  state  to  the  accused  person,  and  give 
him  clearly  to  understand,  that  he  has  nothing  to  hope  from  any  promise 
of  favor,  and  nothing  to  fear  from  any  threat,  which  may  have  been  held 
out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his  guilt, 
but  that  whatever  he  shall  then  say  may  be  given  in  evidence  against  him 
upon  his  trial,  notwithstanding  such  promise  or  threat.  (3) 

Doubts  have  been  entertained  whether  it  is  necessary,  in  every  case, 
*244     *for  a  magistrate  to  give  this  second  caution,  as  well  as  the  first,  to 

an  accused  party,  even  where  there  was  nothing  to  show  that  any 
previous  inducement  had  been  held  out  to  him; (4)  but  it  has  since  been 

(1)  See  R.  V.  Magill,  cit.  Macn.  Ev.  38 ;  K.  v.  Fagg,  4  C.  &  P.  5G6  ;  E.  v.  Green,  5  Id. 
312  ;  R.  V.  Long,  6  Id.  179  ;  R.  v.  Arnold,  8  Id.  631. 

If  it  appear  that  the  prisoner's  hopes  or  fears  have  been  practiced  upon  to  induce  a 
confession,  it  must  also  appear  that  he  was  duly  warned  of  its  consequences  before  mak- 
ing the  confession,  or  it  will  not  be  received  in  evidence  against  him.  "Stephen  v.  The 
State,  11  Geo.  225 ;  The  State  v.  Vaigneur,  5  Rich.  891  ;  Van  Bureu  v.  The  State,  24  Miss. 
613.  But  the  threats  or  hopes  held  out  to  the  prisoner  must  be  such  that  the  court  can 
determine,  as  a  question  of  law,  whether  they  are  sufficient  to  exclude  the  confession. 
Whaley  v.  The  State,  11  Geo.  123 ;  Regina  v.  Sleeman,  22  Eng.  Law  &  Eq.  606.  The 
examination  of  the  prisoner  showing  merely  his  silence  or  refusal  to  answer  is  admissi- 
ble ;  People  v.  Banker,  3  Parker  C.  R.  26. 

(2J  See  mpra,  p.  331,  n.  1. 

(3)  The  language  here  required  to  be  used  by  the  committing  magistrate  is  nearly  the 
same  as  that  which  was  pointed  out  as  proper  to  be  used  by  Lord  Denman,  C.  J.,  in  R.  v. 
Arnold,  8  C.  &  P.  632. 

(4)  See  R.  v.  Kimber,  3  Cox  Cr.  Law,  223,  where  Coleridge  and  Creswell,  J's,  were  both 
inclined  to  think  that  the  whole  of  the  caution  should  be  used.  The  Schedule  N  to  the 
act,  which  gives  the  form  in  which  the  "  statement  of  the  accused"  is  to  be  returned, 
contains  only  the  first  caution ;  but  perhaps  not  much  reliance  is  to  be  placed  on  that 
circumstance,  as  the  schedules  in  several  instances  contain  matter,  in  the  form  of  directions, 
which  is  not  to  be  found  in  the  body  of  the  statute. 
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decided,  that  where  there  has  been  no  previous  promise  or  threat  held  out, 
the  magistrate  is  not  required  to  give  the  second  caution  contained  in  the 
proviso.  (1) 

Doubts  have  also  been  entertained  whether  a  statement  made  by  a  pris- 
oner before  the  magistrate  can  be  received  in  evidence  against  him,  without 
actual  proof  that  he  was  cautioned  by  the  magistrate,  independently  of  the 
declaration  to  that  effect  contained  in  the  heading  of  the  statement  itself, 
pursuant  to  the  form  given  in  the  schedule  to  the  act.  (2) 

Prisoner'' s  statement  to  be  read  over  to  him  and  signed  by  magistrate.  It 
is  expressly  required  that  the  prisoner's  statement,  after  it  has  been  taken 
down  in  writing,  shall  be  read  over  to  him,  and  signed  by  the  magistrate.  (3) 

The  signature  of  the  prisoner  is  not  expressly  required  by  the  11  &  12 
Vict., (4)  nor  was  it  by  the  previous  statute  1  Geo.  IV,  c.  64  ;  it  was,  how- 
ever, always  considered  desirable  and  proper  to  obtain  his  signature,  if  he 
was  willing  to  affix  it,  as  authenticating  the  statement,  and  for  facility  of 
further  proof 

In  Lambe's  Case,(5)  the  question  for  the  opinion  of  the  judges  was, 
whether  the  written  examination,  taken  by  the  committing  magistrate, 
which  was  not  signed  by  the  magistrate,  nor  by  the  prisoner,  but  which 
*245  *the  prisoner,  on  its  being  read  over  to  him,  admitted  to  be  true, 
ought  to  have  been  received  in  evidence;  and  a  m'ajority  of  the 
judges  held,  that  such  a  statement,  containing  a  confession,  would  have 
been  evidence  at  common  law,  and  that  it  was  not  rendered  inadmissible  by 
the  provisions  of  the  statute.  In  this  case  the  examination  was  rendered 
admissible  by  the  prisoner's  acknowledging  the  truth  of  its  contents,  and 
the  correctness  of  the  manner  in  which  it  was  taken ;  if  he  had  not  made 
such  an  admission,  and  had  refused  to  ^ign  it,  even  after  it  had  been  read 
over,  it  could  not  have  been  received  in  evidence. 

There  is  a  difference  between  a  prisoner's  examination  and  the  information 
of  a  witness,  with  respect  to  their  admissibility,  and  with  respect  also  to  the 
consequences  of  inadmissibility.  If  an  information  has  not  been  taken  in 
conformity  with  the  statute,  —  as,  for  instance,  if  it  was  not  subscribed  by 
the  magistrate, — it  cannot  be  received  as  evidence,  nor  can  any  other  proof 
be  allowed  of  what  the  witness  said.  But  if  a  prisoner's  examination  has 
not  been  subscribed  by  the  magistrate,  though  his  signature  is  required  by 
the  statute  in  this  case,  no  less  than  in  the  other,  it  may  still  be  received  in 
evidence  as  an  admission  made  by  the  prisoner,  if  he  signed  the  examination, 
or,  in  case  he  refused  to  sign,  if  he  acknowledged  it  to  be  true.  (6) 

(1)  R.  v.  Sansome,  before  the  fifteen  judges,  E.  T.  1850. 

The  court  will  not  presume  that  any  inducement  to  confess  has  been  held  out  to  the 
prisoner ;  it  must  be  shown  affirmatively  (Regina  v.  Garner,  61  Eng.  Com.  Law  Rep.  920) ; 
but  a  slight  inducement,  such  as  a  request  by  a  husband  in  presence  of  a  constable  to  tell 
the  truth,  will  exclude  the  confession.  Regina  v.  Laugher,  61  Eng.  Com.  Law  R.  234 ; 
Same  v.  Garbett,  Id.  473. 

(2)  R.  v.  Higson,  3  C.  &  K.  769.  Alderson,  B.,  after  consulting  Coleridge  J.,  expressed 
a  very  strong  opinion,  that  such  independent  proof  was  required.  In  that  case  it  appeared 
that  both  the  cautions  had  been  given. 

The  confession  should  appear  to  have  been  made  freely  and  voluntarily,  uninfluenced 
by  threats  or  promises.  Commonwealth  v.  Taylor,  5  Cush.  605  ;  Conlay  v.  The  State,  12 
Mis.  463  ;  The  Commonwealth  v.  Morey,  1  Gray  (Mass.),  461.  Proof  that  the  confession 
of  the  prisoner  was  made  in  consequence  of  inducements  held  out  to  him,  must  be  given 
in  order  to  exclude  it.  Smith  v.  The  Commonwealth,  10  Gratt.  (Va.)  784 ;  Spears  v.  Ohio, 
2  Ohio  (N.  S.)  583. 

(3)  11  &  12  Vict.  c.  4%§  18,  mpra,  p.  222.  The  signature  of  the  magistrate  was  also 
required  by  the  7  Geo.  IT,  c.  64  §§  2,  3. 

(4)  The  schedule  (N)  to  the  act,  however,  contains  the  following  direction :  "  Get  him 
(t.  6.  the  prisoner)  to  sign  it  if  he  will." 

(5)  2  Lea.  625.     See  also  R.  v.  Thomas,  Id.  637. 

(6)  Lambe's  case,  supra,  p.  244.  The  decision  in  this  case  was  with  reference  to  the 
statute  of  Philip  and  Mary ;  but  it  is  quite  as  applicable  now,  under  the  11  &  12  Vict.,  as 
it  was  under  the  former  statutes. 
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This  difference  between  examinations  and  informations  is  to  be  explained 
by  the  principle  on  -which  they  are  respectively  admitted  as  evidence.  The 
information  must  be  received  under  the  statute,  or  not  at  all ;  ■without  some 
statutory  enactment  it  would  not  be  receivable  as  evidence  against  a  prisoner 
on  a  criminal  charge ;  and  it  cannot  be  received  under  the  statute,  unless  its 
requisitions  have  been  duly  observed.  But  by  the  common  law,  and  upon 
the  principles  of  common  sense,  the  voluntary  statement  of  a  person  might 
always  be  brought  forward  against  him  in  proof, — with  greater  or  less  effect, 
secundum  suhjectum,  m,ateriem :  it  is  evidence  against  him,  from  its  nature 
(as  an  admission  made  by  him),  without  reference  to  any  statute ;  it  became 
evidential  as  soon  as  it  was  made  by  him,  and  before  it  was  reduced  into 
writing ;  it  owes  nothing  of  its  admissibility  to  the  provisions  of  the  legisla- 
ture, and  if  the  magistrate  has  not  subscribed  the  examination,  it  does  not 
on  that  account  lose  its  nature  or  quality  as  evidence.  A  voluntary  exami- 
nation, therefore,  signed  by  the  prisoner,  though  not  signed  by  the  magis- 
trate, is  evidence  against  him :  or  if  the  prisoner  refused  to  sign  it,  but,  after 
hearing  it  read  over,  admitted  it  to  be  true,  it  is  in  that  case  also  good  evi- 
dence against  him,  as  appears  from  Lambe's  Case,  above  cited.  (1)  But  if 
he  refused  to  sign  it,  and  did  not  admit  its  truth  or  correctness,  then 
*246  it  is  manifest,  the  written  *paper  cann6t  be  received; (2)  still,  how- 
ever, the  statement  made  by  him  may  be  pi-oved  by  a  witness  who 
heard  it ;  for  this  proof  is  independent  of  the  written  paper,  and  it  is  not 
proposed  as  secondary  evidence,  but  as  competent  primary  proof,  —  which 
would  have  been  admissible  if  there  had  been  no  written  examination,  and  is 
not  the  less  admissible  because  the  examination  has  not  been  sighed  either  by. 
the  magistrate  or  by  himself  (3)  This  last  instance,  in  which  the  prisoner 
is  supposed  neither  to  have  signed,  nor  to  admit  the  correctness  of  the  writ- 
ten examination,  differs  from  the  former  case,  where  there  was  such  an 
admission,  merely  with  respect  to  the  mode  of  proving  what  the  prisoner 
stSited ;  but  not  all  with  respect  to  the  principle  on  which  his  statement  is 
receivable. 

Statetnent  of  accused  not  taken  down.  If  at  the  close  of  the  informations 
of  the  witnesses,  the  prisoner  has  made  a  statement  relative  to  the  charge, 
it  is  the  duty  of  the  magistrate  to  take  it  in  writing ;  parol  evidence,  there- 
fore, of  the  prisoner's  statement,  cannot  be  admitted  against  him,  until  it  is 
clearly  proved  that  it  was  not  reduced  into  writing  by  the  magistrate,  (4) 
and  the  proper  proof  that  the  statement  was  not  reduced  into  writing  is  by 
calling  the  magistrate's  clerk,  or,  if  there  were  none  present,  the  magistrate 
himself.  (5)  But  if  it  clearly  appears  that  the  prisoner  made  a  statement 
before  the  magistrate  which  was  not  taken  down  in  writing,  proof  of  what 
the  prisoner  said  will  be  admissible: (6)  and  such  statement  may  be  proved 
by  any  one  who  heard  it  made.  (V) 

(1)  Supra,  p.  244. 

(2)  R.  Bennet,  2  Lea.  553,  note  a;  E.  v.  Telicote,  3  Stark.  R.  488  ;  Foster's  Case,  1  Lew. 
46  ;  Hirst's  Case,  Id. ;  R.  v.  Sykes,  2  Russ.,  Cr.  &  M.,  by  Greaves,  882 ;  E.  v.  Wilson,  Id. ;  R. 
V.  Pressly,  6  C.  &  P.  183. 

(3)  See  Dewhurst's  Case,  1  Lew.  47  ;  R.  v.  Reed,  1  M.  &  M.  103  ;  E.  v.  Jones.  7  C.  &  P. 
239 ;  R.  V.  Thomas,  2  Lea.  637 ;  R.  v.  Daniel,  2  Kuss.,  Cr.  &  M.,  ut  supra,  See  also  ante, 
Vol.  I,  p.  560. 

(4)  R.  V.  Jacobs,  1  Lea.  309 ;  R.  v.  Hinxman,  Id.  310  n. ;  R.  v.  Fisher,  Id.  311,  n. ;  R.  v.  Hol- 
lingshead,  4  C.  &  P.  242.  See  also  Phillips  v.  Wimburn,  Id.  272 ;  R.  v.  Packer,  2  Russ., 
Cr.  &  M.,  by  Greaves,  876 ;  R.  v.  Phillips,  Id. 

(5)  See  R.  v.  Harris,  R.  &  M.  Cr.  C.  R,,  where  the  latter  course  was  adopted. 

(6)  Decided  by  all  the  judges,  except  one,  in  R.  v.  Hall,  cited  in  R.  v.  Lambe,  2  Lea. 
635.  See  also  R.  v.  Huet,  2  Id.  821  ;  16  How.  St.  Tr.  85  ;  R.  v.  Shillcook,  2  Russ.,  Cr.  &  M., 
by  Greaves,  876,  where  the  magistrate  was  very  deaf,  and  had  not  heard  the  prisoner's 
statement. 

(7)  R.  V.  Jacobs,  1  Lea.  809  ;  R.  v.  Fearshire,  Id.  202  ;  R.  v.  Hinxman,  Id.  810,  n. ;  R.  v. 
Fisher,  Id.  811,  n. ;  B,  HoUingshead,  4  C.  &  P.  235. 
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It  has  been  before  shown,(l)  that  parol  evidence  is  not  admissible  to  add 
to  depositions  of  witnesses,  which  have  been  taken  by  magistrates  under 
the  statute ;  so  that  if  a  magistrate,  in  taking  an  information  of  a  witness, 
has  omitted  to  insert  a  material  statement,  the  omission  cannot  afterwards 
at  the  trial,  and  after  the  death  of  the  witness,  be  supplied  by  parol  evi- 
dence of  what  the  witness  said.  But  with  regard  to  omissions  made  by  a 
magistrate  in  the  examination  of  a  prisoner,  taken  by  him  under  the 
*247  *statute,  it  seems  that  a  different  rule  ought  to  prevail.  The  two 
cases  seem  to  differ  essentially,  and  the-  prmciples  on  which  the 
respective  written  proofs  (the  depositions  of  witnesses  and  the  examinations 
of  prisoners)  are  admitted,  are  also  different.  The  statements  of  witnesses, 
if  not  taken  in  writing  according  to  the  provisions  of  the  statute,  would  not 
be  legitimate  evidence  against  a  third  person ;  they  wonld  not  be  evidence 
per  se :  but  the  statement  of  a  prisoner  is  evidence  against  himself,  whether 
taken  in  writing  or  not:  as  soon  as  the  statement  was  made  byiim  it  par- 
took of  the  nature  of  evidence,  and  became  available  as  such  against  himself; 
whether  the  magistrate  took  down  the  whole  of  it  in  writing,  or  omitted  a 
part,  does  not  affect  its  nature  as  evidence.  The  whole  of  what  the  prisoner 
said,  if  no  part  of  his  statement  was  taken  down  in  writing,  or,  if  only  part 
was  taken  down,  the  part  that  was  omitted  may  be  given  in  evidence,  and 
proved  by  witnesses  who  heard  the  prisoner  make  the  statement.  What 
the  prisoner  said  derived  no  probatory  force  from  the  statute  as  evidence 
against  himself,  whereas  the  statement  of  a  witness  derives  all  its  probatory 
force  from  the  statute. 

Upon  this  principle,  it  is  conceived  that  parol  evidence  is  admissible  to 
prove  additional  statements  made  by  a  prisoner,  which  have  been  omitted 
by  the  magistrate,  and  that  such  evidence  may  be  admitted  whether  offered 
on  the  part  of  the  prosecution,  or  on  the  part  of  the  prisoner. 

The  rule  above  laid  down  with  regard  to  depositions  of  witnesses,  against; 
the  admission  of  parol  proof  of  additional  statements,  may  be  said  to  be  of 
^  technical  nature.  But  the  rulfe  just  mentioned  with  respect  to  examina- 
tions of  prisoners,  is  not  open  to  the  same  technical  considerations.  There 
seems  to  be  also  a  strong  principle  of  justice  upon  which  such  evidence 
ought  to  be  admitted.  For,  it  is  to  be  remembered,  the  examination  of  a 
prisoner  is  evidence  against  him  only  as  an  admission,  and  admissions  must 
be  taken  as  they  were  made,  the  whole  together,  not  in  pieces,  nor  with 
partial  omissions.  If  the  truth  is  that  omissions  were  made  to  his  preju- 
dice, the  fact  should  be  proved,  and  the  prejudice  be  no  longer  suffered  to 
exist.  On  the  part  of  the  prisoner,  therefore,  such  parol  proof  is  mianifestly 
admissible.  On  the  part  of  the  prosecutor  also  it  ought  to  be  admitted, 
for  it  is  the  duty  of  the  prosecutor  to  take  care,  so  far  as  he  can,  that  the 
prisoper  is  not  prejudiced  by  proof  of  partial  and  imperfect  state- 
ments. (2) 

(1)  Supra,  p.  104, 

(2)  In  E.  V.  Malvey  (Lane.  Spr.  Ass.  1831 ;  Mathew's  Cr.  Law,  157 ;  S.  C,  cit.  aa  Moloney's 
Case,  Rose.  Cr.  Law,  by  Grainger,  p.  56),  it  is  said,  Littledale,  J.,  ruled  that,  if  the  state- 
ment of  a  prisoner  ought  to  have  been  taken  down  in  writing,  that  if  it  was  not,  parol 
evidence  of  it  was  inadmissible.    This  note  of  the  case  is  very  slight,  and  not  satisfactory. 

In  Rowland  v.  Ashby,(l  Ry.  &  M.  281),  there  is  an  extra-judicial  dictum  by  Best,  C.  J., 
to  this  effect,  that  it  would  be  admissible  to  prove  something  said  by  a  prisoner  beyond 
what  was  taken  down  by  the  committing  magistrate. 

The  Case  of  R.  v.  Harris  (Moo.  C.  C.  338),  has  been  supposed  to  be  an  express  authority 
for  the  reception  of  such  evidence,  but  it  does  not  seem  to  go  to  such  an  extent.  The 
facts  of  the  case  were  as  follows: — Three  prisoners  were  jointly  indicted  for  stealing  a 
sheep  belonging  to  A.  It  appeared  that  they  had  been  brought  before  a  magistrate, 
charged  with  being  jointly  concerned  in  three  different  offenses  of  stealing  sheep,  the 
property  of  A.,  B.,  aud  C,  respectively.  The  committing  magistrate  was  called  as  a  wit- 
ness at  the  trial,  and  explained  the  manner  of  his  taking  the  written  examinations  of  tvm 
of  the  prisoners.    It  appeared  that  although  he  supi)osed  he  had  taken  in  writing  all  that 

Vol.  n.  27 
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*248  *  Statements  hy  prisoner  when  not  under  examination.  It  can  scarcely 
be  necessary  to  remark,  that  an  examination  taken  in  writing  before 
a  magistrate,  whether  taken  formally  or  informally,  cannot  have  the  effect 
of  excluding  mMerial  and  voluntary  statements  made  by  the  prisoner  at  any 
other  time,  either  before  the  commencement  or  after  the  close  of  the  Exam- 
ination. The  general  rule  respecting  this  species  of  evidence  is,  that  a  free 
and  voluntary  confession  made  by  a  person  accused  of  an  offense  at  any 
time — while  those  who  have  him  in  custody  are  conducting  him  to  the 
magistrate's,  or  after  he  ha's  entered  the  house  of  the  magistrate  for  the  pur- 
pose of  undergoing  his  examination,  or  after  he  quits  it — is  receivable  in 
evidence  against  him.(l) 

*249  Statements  by  prisoner  while  under  examination.  In  like  manner 
remarks  or  statements  by  the  prisoner,  made  by  him  even  after  the 
inquiry  by  the  magistrate  has  begun,  and  while  the  witnesses  are  giving 
their  informations,  have  been  received  in  evidence,  although  afterwards  his 
examination  was  taken  in  writing.  If,  for  instance,  the  prisoner  should 
make  a  remark  upon  a  witness's  statement  while  he  is  giving  his  informa- 
tion, or  answer  some  question  addressed  to  the  witness  by  the  magistrate, 
proof  of  such  an  incidental  remark  in  the>30urse  of  the  hearing,  which  was 
not  at  all  connected  with  the  prisoner's  defense,  has  been  held  to  be  admis- 
sible. (2) 

was  said  by  the  prisoners,  he  did  not  take  down  their  statement  as  to  the  offense /or  which, 
tliey  were  then  on  their  trial,  —  namely,  the  stealing  of  the  sheep  of  A. ;  —  the  examinationB 
which  he  took,  and  wliich  were  produced  at  the  trial,  related  to  the  stealing  of  the  sheep 
of  B.  It  was  proposed  to  prove  by  two  witnesses,  who  were  present  during  the  whole 
time,  that  the  two  prisoners  admitted,  while  nnder  examination,  that  they  were  concerned 
also  in  stealing  the  sheep  of  A. ;  this  confession  was  altogether  omitted  in  the  written 
examination  taken  by  the  magistrate.  The  evidence  tendered  was  received  at  the  trial 
.by  Littledale,  J.,  subject  to  the  opinion  of  the  judges ;  and  the  question  reserved  for  the 
judges  was,  whether,  as  the  magistrate  had  taken  down  in  writing  all  that  he  had  heajd, 
and  he  believed  he  did  [take  down  all],  parol  evidence  could  be  given  of  anything  else 
that  was  addressed  to  the  magistrate.  The  judges  afterwards  decided  (eleven  in  numbS', 
and  all  who  were  present),  that  "  the  evidence,  being  precise  and  distinct,  was  properly 
received,  and  that  the  conviction  was  right."  The  evidence  offered,  it  will  be  perceived, 
was  quite  distinct  from  the  examination  produced,  and  distinct  from  the  offense  therein 
mentioned  :  it  was  not  therefore  in  addition  to  that  examination.  The  examination  pro- 
duced related  to  another  offense,  and  was  not  admissible  as  evidence  in  the  prosecution 
then  before  the  court ;  the  only  reason  of  its  being  produced  seems  to  have  been  to  show 
that  the  statement,  which  it  was  proposed  to  prove  by  the  evidence  of  the  two  witnesses, 
was  not  included  in  the  examination,  but  altogether  omitted  ;  for  that  purpose,  and  for 
that  only,'  it  was  proper  to  produce  the  written  examination.  So  that  upon  the  whole,  the 
point  decided  seems  to  have  been  no  more  than  this,  that  parol  evidence  might  be  given 
of  a  confession  made  by  a  prisoner  before  the  committing  magistrate,  who  took  a  written 
examination  relating  to  other  distinct  charges  (see  R.  v.  Wilkihson,  8  C.  &  P.  249,  infra.p. 
249),  bat  which  did  not  in  any  respect  relate  to  the  offense  for  which  he  was  afterwards 
tried.  If  this  is  so,  the  case  would  not  warrant  a  reference  to  it  as  a  direct  authority  in 
support  of  the  rule  laid  down  in  the  text. 

In  Venafra  v.  Johnson  (1  M.  &  R.  316),  an  action  for  maliciously  charging  the  plaintiff 
before  a  magistrate,  the  information  of  the  defendant,  taken  in  writing  by  the  magistrate's 
clerk,  having  been  given  in  evidence  on  the  part  of  the  plaintiff,  the  defendant's  counsel 
proposed  to  ask  the  clerk,  in  his  cross-examination,  whether  the  defendant  had  not,  in 
addition  to  what  appeai-ed  in  the  information,  stated  that  the  plaintiff  on  the  occasion 
deposed  to,  used  a  threat :  this  was  objected  to,  on  the  ground  that  it  would  be  adding  to 
the  information.  The  judge  (Gaselee,  J.),  consulted  on  this  point  the  judges  who  were 
then  sitting  in  the  Court  of  Common  Pleas ;  and  they  were  of  opinion,  that  the  evidence 
was  admissible.  The  information  was  used  against  the  defendant  to  show  malus  animns: 
it  is  clear  that  he  should  be  allowed  to  prove  the  whole  of  what  he  said,  that  the  whole 
of  the  animus  might  be  fully  known. 

(1)  By  Grose,  J.,  in  delivering  his  Judgment,  in  R.  v.  Lambe,  2  Lea.  628,  635.  And  see 
ante.  Vol.  I,  Chap.  8,  Sect.  11. 

Austin  V.  The  State,  14  Ark.  (1  Barb.)  566 ;  The  State  v.  Vaigneur,  5  Rich.  391.  It  is 
otherwise  if  made  by  a  slave  to  his  master.  Wyatt  v.  The  State,  25  Ala.  9 ;  Spence  v 
The  State,  17  Id.  192. 

(2)  R.  V.  Spilsbury,  7  C.  &  P.  188  ;  R.  v.  Moore,  Matth.  Dig,  Cr.  L.  157.  See  also  E.  v. 
Johnson,  2  Russ.,  Cr.  &  M.,  by  Greaves,  879 ;  R.  v.  Hooper,  Id. 
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It  is  always,  however,  expedient  that  any  material  observation  which  the 
prisoner  may  interpose  in  the  course  of  the  examination  of  the  witnesses, 
shoiUd  he  written  down  and  returned  with  the  depositions.  In  a  recent 
case,(l)  where  such  a  course  had  not  been  adopted,  Piatt,  B.,  refused  to  allow 
parol  evidence  to  be  given  of  what  the  prisoner  had  said.  (2)  This  decision, 
however,  is  not  consistent  with  the  preceding  authorities ;  and  it  may  be 
doubted  if  it  was  sufficiently  considered ;  a  magistrate  is  not  bound  by  law 
to  take  down  such  interlocutory  observations,  though  it  is  his  duty  to  take 
down  what  the  prisoner  says  in  answer  to  the  charge. 

If  the  prisoner,  when  under  examination  before  the  magistrate,  should 
make  a  statement  amounting  to  a  confession  of  guilt,  but  at  the  end  of  the 
examination  should  state,  notwithstanding  what  he  has  already  said,  that  he 
declines  saying  anything,  and  the  magistrate  should  afterwards  return  on 
the  depositions  that  the  prisoner  stated  that  he  declined  saying  anything  in 
answer  to  the  charge — there  seems  to  be  nothing  in  this  return  of  the  magis- 
trate which  ought  to  exclude  proof  of  the  confession.  (3) 

In  the  case  of  the  Queen  agt.  Wilkinson, (4)  there  had  been  two  inquiries 
before  the  magistrate,  at  the  first  of  which  a  statement  was  made  by  the 
prisoner,  and  taken  down  in  writing,  but  it  was  not  read  over  to  him,  nor 
was  he  asked  to  sign  it ;  on  the  second  inquiry  the  depositions  of  the  wit- 
nesses who  had  been  before  examined,  were  taken  formally,  and  were  returned 
by  the  magistrate,  but  he  did  not  return  with  them  the  prisoner's 
*250  statement,  which  had  been  taken  down  in  writing ;  on  the  *contrary, 
he  made  a  return'that  the  prisoner,  advised  by  his  attorney,  declined 
to  say  anything :  it  was  proposed  by  the  counsel  for  the  crown,  to  give  evi- 
dence of  the  prisoner's  statement ;  this  was  objected  to ;  but  it  was  held, 
that  the  proposed  evidence  was  clearly  admissible. 

It  has  been  decided  that  a  prisoner's  examination,  though  taken  so  infor- 
mally as  not  to  be  admissible  in  evidenee,  may  yet  be  used  as  a  memorandum 
by  the  magistrate's  clerk,  or  by  other  witnesses  who  were  present  during 
the  examination,  to  assist  them,  when  necessary,  in  proving  the  prisoner's 
statement, — provided  the  examination  itself,  if  regularly  taken,  would  have 
been  admissible.  (5) 

Prisoner's  exam,iiiation  not  evidence  against  another.  The  examination 
of  a  prisoner,  containing  a  confession,  is  evidence  only  against  the  person 
confessing ;  and  if  a  prisoner,  in  his  examination  before  the  magistrate, 
implicate  another  who  is  present,  and  who,  being  charged  with  the  same 
offense,  does  not  deny  it,  yet  this  is  not  to  be  used  against  him  as  an  admis- 
sion, for  a  prisoner  is  called  upon  to  answer  only  the  informations  of  the 
witnesses  given  upon  oath,  and  not  what  any  other  prisoner  may  have  said 
in  his  examination.  (6) 

3.  Of  certain  other  depositions,  with  reference  to  the  party  by  or  against 
whom  they  may  be  used,  and  to  the  subject  matter  to  which  they  may  be 
applied. 

(1)  B.  V.  Weller,  2  C.  &  K.  233. 

(2)  K.  V.  Spilsbury,  ut  supra,  was  not  brought  before  ihe  notice  of  fhe  court. 

(8)  R.  V.  Walter,  7  C.  &  P.  267,  before  Lord  Abinger,  0.  B.,  if  fuUy  reported,  is,  liowever, 
contra.    But  this  case  must  be  considered  as  overruled  by  R.  v.  Wilkinson,  infra. 

(4)  8  0.  &  P.  663,  before  Littledale,  J.,  and  Parke,  B. ;  R.  v.  Walter,  ut  supra,  was  cited 
in  this  case. 

(5)  See  R.  v.  Layer,  10  How.  St.  Tr,  214 ;  R.  v.  Tarrant,  and  other  cases  referred  to,  ante. 
Vol.  L 

(6)  R."v.  Appleby,  3  Stark.  R.  33,  by  Holroyd,  J.,  who  said  that  several  judges  had  so 
decided  the  point.     R.  v.  Swinnerton,  Car.  &  M.  593. 

(Hunter  v.  Commonwealth,  7  Gratt,  641.  See  Berry  v.  The  State,  10  Geo.  511,  as  to  the 
effect  of  a  confession  made  with  the  consent  of  the  prisoner  ;  and  as  proof  of  the  guilt  of 
the  principal,  on  a  trial  of  the  prisoner  on  an  indictment  in  the  second  degree.  See  Stud- 
still  V.  Georgia,  7  Geo.  2,) 
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Depositions  before  commissioners  of  excise.-  Holt,  C.  J.,  was  of  opin- 
ion(l)  that  depositions  before  commissioners  of  excise  (who,  by  statute  12 
Car.  II,  c.  24,(2)  had  power  to  administer  oaths  on  inquiry  into  forfeiture), 
taten  in  the  presence  of  the  other  party,  and  signed  by  the  witness,  would 
be  admissible  on  an  appeal  from  the  sentence  of  the  commissioners,  in  case 
the  witness  should  be  dead  at  the  time  of  hearing  the  appeal 

Depositions  under  commissions.  Depositions  may  be  taken  under  the 
authority  of  several  acts  of  Parliament,  enacted  principally  with  a  view  of 
providing  against  the  deficiencies  of  evidence  in  civil  suits,  where  the  wit- 
nesses are  abroad,  or  about  to  leave  the  kingdom,  or  are  infirm  and 
*251  unablei  to  attend  at  a  trial. (3)  Depositions  *are  also  frequently 
taken  by  consent  in  civil  suits,  and  occasionally  upon  prosecutions 
for  misdemeanors.  (4) 

Depositions,  which  have  been  taken  under  a  commission  on  the  ground  of 
a  witness  being  about  to  go  abroad,  cannot  be  read,  if  the  witness  be  in  this 
country  at  the  time  of  the  trial ;  and  some  evidence  of  the  witness  having 
actually  gone  abroad  should  be  given.  (5)  Where  a  witness  had  actually  • 
sailed  from  this  country,  but  the  vessel  was  in  port,  having  been  driven 
back  by  contrary  winds,  it  was  held  that  his  deposition  might  be  received. (6) 

Deposition  containing  hearsay.  Though  a  deposition  ma^  be  admissible 
as  secondary  evidence,  in  case  of  the  death  of  the  deponent,  or  for  other 
sufficient  cause,  it  will  not  follow  that  all  statements  contained  in  the  deposi- 
tion can,  therefore,  be  received  as  evidence.  If  a  deposition  contain  mere 
hearsay  of  a  fact  upon  which  hearsay  is  not  evidence,  it  cannot  be  received 
as  proof  of  that  fact.  (7)  Or  if  a  deposition  set  out  the  contents  of  a  letter, 
which  letter  is  not  produced,  this  part  of  the  deposition,  if  objected  to,  is 
not  to  be  received, — although  the  deponent  may  be  abroad,  and  so  out  of 
the  reach  of  process  for  compelling  him  to  produce  the  original  letter.  (8) 
"  We  have  no  power,"  said  Tindal,  C.  J.,  "  to  compel  the  witness  to  give  any 

(1)  In  Breedon  v.  Gill,  1  Lord  Eaym.  219. 

(2)  Amended  and  partially  repealed  by  7  &  8,  Geo.  IV,  c.  53,  and  4  &  5  Wm.  IV,  o.  51. 
(8)  See  statutes  13  Geo.  HI,  c.  63  ;  43  Geo.  Ill,  c.  85  ;  1  Wm.  IV.  c.  23  ;  5  &  6  Wm.  IV, 

c,  19,  §  40,  infra.  And  see  Duckett  v.  Williams,  1  C.  &  J.  510 ;  Pond  v.  Dimes,  3  Mo.  &  S. 
161 ;  Abraham  v.  Newton,  8  Bing.  374. 

Note  333. — (The  statutes  of  New  York  permit  the  examination  of  witnesses,  condition- 
ally, who  are  about  to  depart  from  the  state,  or  are  so  sick  or  infirm  as  to  afford  reasonable 
grounds  for  apprehension  that  they  may  not  be  able  to  attend  the  trial  of  the  cause.  To 
justify  suchexamination,  there  must  be  an  appearance  in  the  action  by  the  defendant,  or 
the  action  must  have  been  commenced  by  the  actual  service  of  process  ;  and  before  the  de- 
position so  taken  can  be  read  in  evidence,  it  must  be  shown  that  the  witness  is  unable  to 
attend  the  trial  personally,  or  that  he  has  continued  absent  from  the  state,  so  that  his 
attendance  at  the  trial  cannot  be  compelled  by  the  ordinary  process.  Being  received,  the 
deposition  has  the  same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would 
have  had  if  given  on  the  trial,  subject  to  the  usual  objections  to  the  competency  and 
credibility  of  the  witness,  or  to  the  competency  and  relevancy  of  any  question  put  to  him. 
2  R.  S.  636,  638  (4th  ed.)  As  to  the  mode  of  taking  such  testimony,  see  Gibson  v.  Pearsall. 
1  E.  D.  Smith's  K.  90;  Ward  v.  Whitney,  4  Selden,  445.  The  deposition  should  be  read 
over  to  witness  and  signed  by  him.  Burdell  v.  Burdell,  11  N.  Y.  Leg.  Obs.  189.  As  to 
proof  of  non-residence  or  absend^  of  the  witness  from  the  state,  see  Nixon  v.  Palmer,  10 
Barb.  175 ;  Fry  v.  Bennett,  4  Duer,  247  ;  3  Wend.  180 ;  7  Cowen  R.  59,  69.) 

As  to  certain  tribunals  which  have  been  recognized  as  competent  to  take  depositions,  see 
ante.    Many  of  the  cases  cited  ante,  notes  110  and  314,  will  throw  light  on  this  point. 

See  M'Mahon  v.  Spangler,  4  Rand.  Rep.  51  S.  P. 

(4)  E.  V.  Morphew,  2  M.  &  S.  608,  Information  for  a  misdemeanor,  for  illegally  transact- 
ing the  Bale  of  military  commissions. 

(5)  Ward  v.  Wells,  1  Taunt.  461  ;  Fonsick  v.  Agar,  6  Esp.  93  ;  Falconer  v.  Hanson,  1 
Camp.  171 ;  Procter  v.  Lainson,  7  C.  &  P.  629  ;  Robinson  v.  Markis,  2  Mo.  &  R.  875. 

(6)  Highfield  v.  Peake,  M.  &  M.  110. 

(7)  See  Roe  d.  Pellatt  v.  Ferrars,  2  B.  &  P.  548,  ante,  Vol.  I,  p.  406. 

(8)  Steinkeller  v.  Newton,  9  C.  &  P.  315.    See  also  Tufton  v.  Whitmore,  12  A.  &  B.  370. 
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*252    evidence  at  all ;  but  *if  he  does  give  an  answer,  that  answer  must  be 
taken  in  relation  to  the  rules  of  our  law  on  the  subject  of  evidence." 

Effect  of  depositions  under  statutes.     In   some  particular   cases  a 
*262    peculiar  eflfect  is  given  to  depositions(l)  by  '*statute.     Thus,  under 

(1)  Note  324  —  In  this  note  will  be  found  a  variety  of  instances  In  whicli  entries,  certifi- 
cates, &c.,  are  made  competent,  and  sometimes  conclusive,  evidence  of  certain  facts  by 
statute,  &c. 

In  New  York  it  is  provided  by  statute  that  whenever  a  judgment  upon  any  conviction 
shall  be  rendered  in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter  such  judg- 
ment fully  in  his  mimites,  stating  briefly  the  offense  for  which  such  conviction  shall  have 
been  had ;  and  the  court  shall  inspect  such  entries  and  conform  them  to  the  facts.  2  R. 
S.  738,  §  5. 

Another  section  ma;kes  it  the  duty  of  the  district  attorney,  upon  the  requisition  of  the 
clerk,  to  prepare  for  him  a  statement  of  the  offense  of  which  any  person  shall  be  convicted, 
as  the  same  is  charged  in  the  indictment,  to  be  entered  in  the  minutes  of  such  clerk  ;  but 
the  court  is  enjoined  to  inspect  that  also.     Id.  §  6. 

Within  ten  days  after  the  adjournment  of  any  court  at  which  any  convictions  for  offenses 
shall  have  been  had,  the  clerk  is  required  to  make  out  and  certify  a  transcript  of  the  entry 
in  his  minutes  of  all  such  convictions,  and  the  sentences  thereon  ;  and  to  transmit  the 
same  by  mail  to  the  secretary  of  state.    Id.  §  7. 

The  secretary  of  state  is  to  file  such  transcripts,  and  on  being  required  by  the  attorney- 
general  or  district  attorney  of  any  county,  he  is  to  furnish  exemplifications  of  a  part  or 
the  whole  thereof,  under  his  seal  of  office ;  which  exemplifications  are  declared  sufficient 
evidence  on  the  trial  of  any  person  for  a  second  or  subsequent  offeSse,  of  the  conviction 
stated  in  the  transcript.  Id.  §  8.  But  neither  such  transcript,  nor  the  exemplification 
thereof,  is  evidence  of  such  conviction  in  any  other  case.    Id.  §  9. 

A  copy  of  the  minutes  of  any  conviction,  with  the  sentence  of  the  court  thereon,  entered 
by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  whose  custody  such  minutes  shall 
be,  under  his  official  seal,  together  with  a  copy  of  the  indictment  on  which  such  conviction 
shall  have  been  had,  certified  in  the  same  manner,  is  also  declared  evidence  in  all  courts 
and  places  of  such  conviction  in  all  cases  in  which  it  shall  appear,  by  the  certificate  of  the 
clerk,  or  otherwise,  that  no  record  of  the  judgment  on  such  conviction  has  been  signed 
and  filed.    Id.  §  10. 

•  It  is  also  provided,  in  respect  to  courts  of  special  sessions,  that  the  magistrates  holding 
them,  except  in  the  county  of  New  York,  shall,  when  any  conviction  is  had  before  them, 
make  a  certificate  of  such  conviction  under  their  hands,  or  under  the  hands  of  any  two  of 
them,  in  which  it  shall  be  sufficient  to  state  briefiy  the  offence  charged,  and  the  conviction 
and  judgment  thereon,  and  if  any  fine  has  been  collected,  the  amount  thereof,  and  to 
whom  paid.    2  R.  S.  717,  §  38. 

Within  twenty  days  after-such  conviction  the  said  magistrate  shall  cause  such  certifi- 
cate to  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  such  convictiob  shaJl  be 
had.  Id.  §  39.  And  every  such  conviction,  made  and  filed  under  these  provisions,  or  a 
duly  certified  copy  thereof,  is  declared  evidence  in  all  courts  and  places  of  the  facts  stated 
therein.    Id.  §  41 ;  (The  People  v.  Powers,  7  Barb.  462  ;  2  Seld.  50.) 

As  to  courts  of  special  sessions  in  the  city  and  county  of  New  York,  it  is  provided 
that  the  magistrates  holding  them  shall  not  be  required  to  certify  transcripts  of  convic- 
tions had  therein  ;  nor  need  such  transcripts  be  filed  ;  but  a  duly  certified  copy  of  any  such 
conviction,  made  by  the  clerk  of  such  court,  is  rendered  evidence  in  all  courts  and  places. 
2  R.  S.  598,  §  53  (ed.  of  1836.)  A  certificate  of  the  clerk  is  not  evidence  of  what  a  witness 
testified  to :    People  v.  Harris,  21  How.  Pr.  83. 

Certain  certificates  in  New  York  are  made  prima  fade  evidence  of  marriage.  It  is 
there  provided  that  a  magistrate  or  minister,  by  whom  a  marriage  shall  have  been  solemn- 
ized, shall  furnish  on  request,  to  either  party,  a  certificate  specifying:  1.  The  names  and 
places  of  residence  of  the  parties  married,  and  that  they  were  known  to  him,  or  were 
satisfactorily  proved,  by  the  oath  of  a  person  known  to  him,  to  be  the  persons  described 
in  such  certificate,  and  that  he  had  ascertained  that  they  were  of  sufficient  age  to  contract ; 
2.  The  name  and  place  of  residence  of  the  attesting  witness  or  witnesses ;  and  8. 
*353  The  time  and  place  of  such  marriage.  The  certificate  *shal]  also  state,  that  after 
due  inquiry  made,  there  appeared  no  lawful  impediment  to  such  marriage  ;  and  it 
must  be  signed  by  the  person  making  it.  2  R.  S.  140  §  13.  Provision  is  made  by  which 
the  certificate,  when  signed  by  a  magistrate,  may  be  fided  in  the  office  of  the  clerk  of  the 
city  or  town  where  the  marriage  was  solemnized,  or  where  either  of  the  parties  reside,  if 
the  same  is  presented  to  the  clerk  within  six  months  after  the  marriage ;  and  the  clerk  ie 
to  enter  the  same  in  a  book  to  be  provided  by  him,  in  the  alphabetical  order  of  the  names 
of  the  parties,  and  in  the  order  of  time  in  which  such  certificates  shall  be  filed.  Id.  §  14. 
The  certificate,  when  signed  by  a  minister,  may  be  filed  and  recorded  in  like  manner,  if 
there  be  indorsed  thereon,  or  annexed  thereto,  a  certificate  of  any  magistrate  residing  in 
the  same  county,  setting  forth  that  the  minister,  by  whom  the  marriage  certificate  ie 
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signed,  is  known  personally  to  the  magiatisate,  and  has  acknowledged  the  execution  of 
the  certificate  in  his  presence ;  or  that  the  execution  of  such  certificate,  by  a  minister ^r 
priest  of  some  religious  denomination,  was  proved  to  such  magistrate  by  the  oath  of  a 
person  known  to  him,  and  who  saw  the  certificate  executed.  W.  §  16,  The  entry  of  the 
certificate  to  be  made  by  the  clerk  shall  specify  :  1.  The  names  and  places  of  residence  of 
the  parties  married ;  3.  The  time  and  place  of  marriage  ;  3.  The  name  and  ofl&cial  statioa 
of  the  person  signing  the  certificate ;  and  4.  The  time  of  filing  the  same.  Id.  §  16. 
"  Every  such  original  certificate,  the  original  entry  thereof,  made  as  above  directed,  and  a 
copy  of  such  certificate,  or  of  such  entry  duly  certified,  shall  be  received  in  all  courts  and 
places,  as  presumptive  evidence  of  the  fact  of  such  marriage."  Id.  §  17.  (The  certificate 
is  admissible  in  evidence  of  marriage,  only  where  the  statute  makes  it  evidence.  Gaines 
V.  Eelf,  12  How.  U.  S.  473.  On  the  other  hand  marriage  registerrtare  admissible,  inde- 
pendent of  any  statute.    Maxwell  v.  Chapman,  8  Barb.  579.) 

In  Massachusetts  they  have  a  statutory  provision  on  this  subject ;  but  the  certificate  of 
the  clergyman,  it  seems,  is  not  admissible  in  favor  of  the  libelant,  for  the  purpose 
of  proving  a  second  marriage  of  the  husband  during  the  life  of  the  first  wife,  on  a  libel 
filed  for  divorce  because  of  adultery.  Ellis  v.  Ellis,  11  Mass.  Eep.  92.  The  certificate,  it 
is  said  in  the  report,  was  "  such  as  is  usiuMy  received  as  evidence  of  a  lawful  marriage  in 
prosecution  of  this  kind;"..aud  hence,  we  infer  that  such  certificate  would  be  evidence 
in  an  ordinary  case,  to  prove  a  lawful  marriage.  If  so,  our  position,  incidentally  intro- 
duced, ante.  Vol.  I,  note  169,  and  for  which  EUis  v.  Ellis  was  cited,  is  to  be  received  with 
the  qualification  above  shown.  It  is  settled  that  the  record  of  the  certificate,  kept  by  the 
magistrate  or  minister  solemnizing  a  marriage  there,  and  founded  upon  the  certificate 
merely,  is  evidence  of  the  fact  of  marriage.  Inhabitants  of  Milford  v.  The  Inhabitants 
of  Worcester,  7  Mass.  Rep.  48.  See  also.  Commonwealth  v.  Littlejohn,  15  Id,  163 ;  Com- 
monwealth V.  Norcross,  9  Id.  492. 

See  post  of  the  text  and  notes,  as  to  registers  of  marriages,  &c. 

The  certificate  of  the  secretary  of  state  of  the  general  government,  under  his  seal  of 
office,  that  a  particular  person  had  been  recognized  by  the  department  of  state  as  a 
foreign  minister,  has  been  received  as  full  evidence  of  his  official  standing.  United  States 
V.  Banner,  1  Baldw.  Rep.  284.  This  was  on  an  indictment  for  arresting  the  person  so 
accredited  contrary  to  an  act  of  Congress.  Likewise  on  an  indictment  for  an  assault  and 
battery  upon  an  attache  and  secretary  to  the  legation  of  Spain,  the  certificate  of  the 
secretary  of  state  was  held  the  highest  and  the  best  evidence  of  the  official  character  of 
the  complainant.  United  States  v.  Idddle,  3  Wash.  C.  C.  Rep.  205.  In  the  latter  case  the 
certificate  was  dated  after  the  assault,  and  stated  that  Mr.  Feronda,  charge  d'afl'aires  of 
Spain,  had  introduced  the  complainant  as  a  gentleman  attached  to  the  legation,  and  per- 
forming the  duties  of  secretary  of  legation.  See  further.  United  States  v.  Ortega,  4 
Wash.  C.  C.  Eep.  581.  , 

The  certificate  of  an  American  consul,  residing  in  a  foreign  country,  attesting  the 
official  character  of  a  person  there,  is  not  evidence ;  because,  as  it  seems,  it  is  not  within 
the  range  of  consular  duties.  Stein  v  Stein's  Curator,  9  Lou.  Rep.  (by  Curry)  277,  280, 
281.  See  4lso  Las  Caggas  v.  Larionda's  Syndics,  4  Mart.  Lou.  Rep.  283,  284,  285,  et  seq. ; 
Church  V.  Hubbart,  2  Cranch,  286,  237,  238,  S.  P.  (Under  the  statute  of  New  York,  the 
acknowledgment  of  a  power  of  attorney  purporting  to  have  been  taken  before  a  consul 
of  the  United  States,  resident  ia  a  foreign  country,  certified  by  him  in  the  proper  form 
and  authenticated  by  his  official  seal,  is  sufficient  proof  of  the  execution  of  the  power, 
without  any  evidence  aliunde  of  the  genuineness  of  the  signature  or  seal.  St.  John  v. 
Creel,  5  Hill,  573.     See  the  statute  of  1863,  as  amended  in  1865.) 

Where  the  official  character  of  a  notary  ibroad  is  sought  to  be  proved,  a  certificate 
under  the  national  seal  of  the  foreign  country,  attesting  that  the  person  certifying  the 
instrument  is  a  notary  by  regular  appointment,  would  be  evidence.  Si^tnble.  Las  Caggas 
V.  Larionda's  Syndics,  supra.  The  notary's  certificate  under  seal  proves  itself ;  Bank  of 
R.  V.  Gray,  2  Hill,  337. 

In  New  Hampshire  it  has  been  held  that  the  certificate  of  the  county  clerk  in  New 
*254  York,  *uuder  the  seal  of  the  county,  is  competent  evidence  to  show  that  an 
individual,  who  had  acted  as  magistrate  in  taking  a  deposition  in  the  latter  state, 
was,  in  fact,  a  justice  of  the  peace.  The  decision  goes  upon  the  ground  that  the  evidence 
of  the  due  api)ointment  of  justices  in  New  York  is  found  in  the  clerk's  office  of  the 
respcjctive  counties,  and  that  the  clerk  of  the  county  in  which  the  justice  resides,  is 
the  proper  certifying  officer  to  these  facts.    Duulap  v.  Waldo,  6  Now  Hampshire  Rep.  450. 

The  certificate  of  an  officer,  by  way  of  attesting  an  independent  fact,  and.  not  to  authen- 
ticate copies,  &o.,  is  hardly  ever  admissible,  unless  rendered  so  by  positive  statutory 
enactment.  Accordingly,  the  certificate  of  the  secretary  of  North  Carolina,  that  a  grant 
liad  not  been  recorded  in  his  office,  was  held  in  Tennessee  to  be  no  evidence.  The  busi- 
ness of  a  keoper  of  records,  say  the  court,  is  not  to  certify  the  official  order  of  papers  from 
which  official  facts  are  inferred.  Tho  general  scope  and  substance  of  the  certificate  might 
more  properly  furnish  matter  for  a  deposition.  Ayers  v.  Stewart,  1  Overton's  Tenn.  Rep. 
321.  On  the  same  principle,  the  certificate  of  a  clerk,  containing  a  historical  account  of 
the  proceedings  of  a  court,  has  been  held  inadmissible  ;  he  should  certify  a  copy.    Barry's 
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Lessee  v.  Rhea.  1  Id.  345  ;  Wilcox  v.  Ray,  I  Hayw.  Rep.  410.  So  too  of  the  like  certificates 
to  prove  the  loss  of  papers,  which,  it  is  said,  must  be  shown  in  the  ordinary  way  of  prov- 
ing other  facts.  Robinson  v.  Clifford,  1  Wash.  C.  C  Rep.  1,  3 ;  Wilcox  v.  Ray,  1  Hayw. 
Rep.  410.  Though  this  is  otherwise  in  Pennsylvania.  See  Ruggles  v.  Alexander,  3 
Rawle.  232. 

In  New  York,  it  is  provided  by  statute  that  when  any  officer,  to  whom  the  legal  custody 
of  any  document  or  paper  shall  belong,  shall  certify  under  his  official  seal  that  he  has 
made  diligent  examination  in  his  office  for  such  paper,  and  that  it  cannot  be  found,  such 
certificate  shall  be  presumptive  evidence  of  the  facts  so  certified  in  all  causes,  matters  and 
proceedings,  in  the  same  manner,  and  with  the  like  effect,  as  if  such  officer  had  personally 
testified  to  the  same.    S  R.  S.  553,  §  13. 

(Copies  of  all  papers  filed  vnth  the  county  clerk  are  by  statute  rendered  evidence  in  all 
courts,  when  certified  by  liim,  in  like  manner  as  if  the  originals  were  produced  ;  and  under 
the  statute  a  certified  copy  of  an  oath  of  office  so  filed  is  admissible  in  evidence  in  a  suit 
by  the  officer  for  his  services.  1  R.  S.  5th  ed.  868,  §  121  ;  Devoy  v.  Mayor&c.  of  New  York, 
85  Barb.  864.  In  relation  to  chattel  mortgages,  the  clerk's  certificate  is  rendered  evidence 
of  the  filing ;  but  the  mortgage  must  be  produced  and  proved  by  common  law  evi- 
dence ;  the  certificate  of  the  town  clerk  is  not  even  evidence  that  the  paper  certified  as 
such  is  a  copy.  Bissell  v.  Pearce,  38  N.  Y.  353.  See  also  Fellows  v.  Hyring,  33  How.  Pr. 
230.  The  agent  selling  under  does  not  require  an  exact  copy.  Dane  v.  Mallory,  16  Barb. 
46.  The  act  of  1846  (Session  Laws  of  that  year,  p.  303)  provides  that  "  A  copy  of  any  act, 
proceeding,  record,  document,  roll,  warrant,  order  or  other  paper  or  writing,  now  or  here- 
after remaining  in  any  of  the  departments  of  the  government  of  the  United  States,  may, 
when  certified  by  the  head  or  acting  chief  officer  at  the  time  being  of  such  department,  to 
have  been  compared  by  him  with  the  original,  and  to  be  a  correct  transcript  therefrom 
and  of  the  whole  of  such  original,  and  attested  by  the  seal  of  his  department,  be  given  in 
evidence  in  all  courts  of  this  state  with  the  like  effect  as  the  original."  And  under  this 
statute  a  copy  of  an  account  vrith  a  postmaster,  duly  certified,  will  be  received  in  evidence 
with  like  effect  as  the  original.  Haddock  v.  Kelsey,  3  Barb.  100.  So  will  a  certified  copy 
of  a  register,  attested  by  the  Secretary  of  the  Treasury.  Pacific  Ins.  Co.  v.  Catlet,  4 
Wend.  75). 

The  general  principle  as  to  certificates  of  an  independent  fact  seems  to  have  been  acted 
on  in  Vermont  in  the  following  case ;  The  defendant,  in  ejectment,  in  establishing  a  ven- 
due title  arising  out  of  the  collection  of  special  taxes,  produced  a  certificate  from  the  clerk 
stating  at  what  sum  the  committee's  account  of  their  expenditure  of  tax,  prior  to  the  sale, 
was  allowed.  Held  inadmissible,  and  that  a  certified  transcript  of  the  record  of  the  account 
kept  by  the  clerk,  and  of  the  allowance  upon  the  same,  was  the  only  legitimate  evidence. 
Coit  V.  Wells,  2  Verm.  Rep.  318. 

So,  in  North  Carolina,  where  the  clerk  was  authorized,  by  statute,  to  certify  the  record 
of  certain  bonds,  and  he  certified  that  "  the  foUovring,  and  none  other,  were  the  bonds," 
&c. ;  held,  that  what  the  clerk  had  attested  as  a  record  was  admissible,  but  that  which  he 
certified,  not  as  a  record,  but  a  fact,  viz :  that  no  other  bonds  were  given,  was  not  evidence, 
because  he  did  not  do  it  officially.  Governor  v.  McAffee,.2  Dev.  15,  18.  This  doctrine 
prevails  in  Massachusetts  (Oakes  vs.  HUl,  14  Pick.  Rep.  443) ;  and,  s^'mbU,  in  New  York. 
Wolfe  V.  Washburn,  6  Cowen's  Rep.  361,  365. 

In  Ohio,  where,  in  making  title  under  a  judgment  and  execution,  the  execution,  as  cer- 
tified by  the  clerk,  varied  from  the  j  udgment :  held,  that  though  the  fact  of  such  execution 
having  issued  on  the  judgment  produced,  might  bo  shown,  notwithstanding  the  variance, 
yet  i  t  could  not  be  established  by  the  clerk's  certificate.  His  certificate  is  good  so  far  as 
it  relates  to  matter  of  record,  or  copies  of  papers  filed  in  his  office.  But  he  cannot  certify 
independent  facts  within  his  knowledge ;  to  prove  such  things  he  should  be  sworn.  Bank 
of  the  United  States  v.  White,  1  Wright's  Rep.  51,  53. 

In  respect  to  the  power  of  authenticating  copies  of  record,  it  has  been  said  to  be  a  gen- 
eral principle  that  a  public  officer,  whose  duty  it  is  to  keep  the  originals,  may  certify  copies, 
and  these  shall  be  admitted.  See  per  Marshall,  C.  J.,  United  States  v.  Percheman,  7 
Peters'  Hop.  53,  85.  Quere.  These  certificates  we  shall  have  occasion  to  speak  of  here- 
after, under  subsequent  heads,  and  we  shall  not  notice  them  particularly  here. 

In  general,  where  an  officer  is  not  required  by  law  to  certify  his  doings,  and  he  does  so, 
his  certificate  is  not  evidence.  Hathaway  v.  Goodrich,  5  Verm.  Rep.  65 ;  Stephen  v.  Cle- 
ments, 2  New  Hamp.  Rep.  390.  Both  of  these  cases  were  instances  of  certificates  upon 
process  by  way  of  return,  when  jio  such  return  was  authorized.  In  those  cases  where  the 
law  has  made  it  the  duty  of  an  officer  to  make  a  return,  and  holds  him  responsible 
*355  for  its  truth,  it  is  generally  evidence.  *This  doctrine  and  the  distinction  adverted 
to  will  be  found  recognized  and  illustrated  by  various  cases  occurring  hereafter, 
when  wo  come  to  speak  of  the  returns  of  sheriffs  and  other  officers. 

It  is  moreover  another  rule,  that  even  where  an  officer  is  authorized  by  statute  to  certify, 
and  his  certificate  is  rendered  evidence,  the  statute  is  not  to  be  so  construed  as  to  author- 
ize him  to  certify  to  what  he  must  necessarily  derive  from  mere  hearsay,  unless  the  legis- 
lature have  so  expressly  enacted.  See  Johnson  v.  Hocker,  1  Dall.  406,  stated  infra;  also 
per  Gibson,  J.,  Stewart  v.  Allison,  6  Serg.  &  Rawle,  324,  339,  et  seq.    Accordingly,  in 


216  Of  the  Admissibility  and  I^ect.  [ch.  i. 

Nortli  Carolina,  where  the  certificate  of  an  adjutant  general  is  made  evidence  by  statute 
of  certain  delinquencies  in  not  making  returns ;  held,  that  it  was  not  evidence  of  such 
delinquencies  as  consisted  in  neglecting  to  make  returns  to  other  oflBcers,  but  only  of 
such  as  related  to  returns  to  be  made  to  himself ;  for,  in  respect  to  the  former,  he  could 
have  no  official  knowledge,  and  must  rely  entirely  upon  hearsay.  Governor  v.  Jeflfreys, 
1  Hawks'  Rep.  307.     See  Governor  v.  BeU,  3  Murph.  331. 

Upon  the  same  principle,  a  law  of  Congress,  auth&rizing  transcripts  of  treasury  accounts 
to  be  received  as  evidence,  was  held  to  extend  to  such  accounts  only  as  arose  through  the 
direct  official  dealings  of  the  department ;  and  an  account  for  moneys  received  by  a  deputy 
commissary,  from  a  deputy  quartermaster,  to  the  use  of  the  TJnite4  States,  is  not  within 
the  provision.  "  An  account  stated  at  the  treasury  department,"  say  the  court,  "  which 
does  not  arise  in  the  ordinary  mode  of  doing  business  in  that  department,  can  derive  no 
additional  validity  from  being  certified  under  the  act  of  Congress.  Such  a  statement  can 
only  be  regarded  as  establishing  items  for  moneys  disbursed  through  the  ordinary  chan- 
nels of  the  department,  where  the  transactions  are  shown  by  the  books.  In  these  "cases, 
the  officers  may  well  certify,  for  they  must  have  oflicial  knowledge  of  the  facts  certified. 
But  where  moneys  come  into  the  hands  of  an  individual,  as  is  the  case  under  considerar 
tion,  the  books  of  the  treasury  do  not  exhibit  the  facts,  nor  can  they  be  officially  known 
to  the  officers  of  the  department.  In  this  case,  therefore,  the  claim  must  be  established, 
not  by  the  treasury  statement,  but  by  the  evidence  on  which  that  statement  was  made." 
United  States  v.  .Buford,  8  Peters'  Rep.  13,  39. 

And  where  an  officer's  certificate  is  made  evidence,  by  statute,  of  certain  facts,  he  can- 
not extend  its  effects  to  others,  by  incorporating  them  with  those  to  which  he  is  author- 
ized to  certify.  Accordingly,  in  North  Caroliha,  under  the  statute  above  referred  to,  in 
an  action  brought  to  recover  a  penalty  imposed  upon  a  militia  officer  for  delinquency  in 
not  making  a  return  :  held,  that  the  adjutant  general's  certificate  could  not  reach  beyond 
the  fact  of  the  delinquency,  and  though  he  had  also  certified  that  the  defendant  was  an 
officer,  yet  the  court  decided  that  the  certificate  was  no  evidence  of  this,  but  that  it  must 
be  proved  independently.  Governor  v.  Bell,  3  Murph.  Rep.  331.  So,  though  the  certifi- 
cate of  the  inspector  of  ashes,  in  the  city  of  New  York,  is  made  presumptive  evidence  by 
statute  (1  R.  S.  548,  §§  66,  67),  of  the  facts  contained  in  it.  yet  this  must  be  understood  in 
reference  to  those  facts  to  which  the  statute  has  authorized  him  to  certify,  viz  :  the  fact  of 
inspection,  the  quality,  weight,  tare,  crustings,  scrapings,  &c.  These  he  may  certify ;  but 
not  as  to  the  title.  In  respect  to  the  latter,  he  has  no  power  to  certify,  and  his  certificate 
will  not  be  regarded  as  evidence  on  questions  relating  to  it.  Williams  v.  Merle,  11  Wend. 
80,  83.  See  Go'^emor  v.  McAffee,  2  Dev.  15,  1 8,  stated  supra.  In  such  cases,  the  certifi- 
cate is  not  to  be  rejected  altogether,  but  such  parts  as  are  pertinent  and  official  may  be 
read.  Thus,  in  an  action  on  a  bond  in  Pennsylvania,  a  certificale  of  an  officer  was  intro- 
duced, which  by  the  local  law,  was  competent  evidence  of  payment,  but  which  also  stated 
that  a  tender  had  been  made  to  the  plaintiff  in  the  suit,  in  the  presence  of  H.  and  B., 
and  that  he  had  refused  to  receive  it ;  M'Kean,  C.  J.,  delivering  the  opinion,  said :  "  We 
certainly  should  not  permit  Mr.  S.  (the  certifying  officer),  if  he  were  here  present,  to 
swear  that  he  was  told  that  such  persons  were  present  at  the  tender :  but  the  question  is, 
whether,  having  certified  what  he  ought  not  to  certify,  the  whole  ought  to  be  rejected. 
We  think  it  ought  not.  The  paper  should  be  admitted  to  prove  that  payment  was  made 
agreeably  to  the  act  of  assembly,  at  the  time  mentioned.  All  the  rest  may  be  struck  out ; 
or  indeed,  only  so  much  as  goes  to  that  point  be  read  and  admitted  to  be  proved."  He 
accordingly  read  to  the  jury  so  much  as  related  to  the'receipt,  and  suppressed  the  rest. 
Johnson  v.  Hocker,  1  Dall.  406.     See  Wolfe  v.  Washburn,  6  Cowen's  Rep.  365. 

Certificates  are  to  be  confined,  in  their  operation  and  effect,  to  the  special  purposes  con- 
templated by  the  law  authorizing  them.  Accordingly,  in  New  Jersey,  a  certificate  of 
surveyors  of  highways,  or  in  the  New  York  phrase,  "fence  viewers,"  adjudging  where 
the  parties  therein  mentioned  should  set  their  partition  fence,  is  not  admissible 
*356  evidence  on  the  question  of  title.  The  order  of  the  *surveyor8  is  intended  by 
statute  for  fixing  the  place  of  a  temporary  partition  fence,  until  the  place  shall  be 
legally  settled,  and  to  enable  the  party  making  the  fence  to  recover  from  the  other  his 
just  proportion  of  the  expense.     Corlis  v.  Little,  1  Green's  Rep.  329. 

The  certificate  must  be  by  the  proper  officer.  The  certificate  of  Mr.  Nourse,  register 
of  the  treasury  department  of  the  general  government,  under  his  hand,  was  offered  to 
show  that  certain  receipts,  copies  whereof  were  annexed,  were  on  file  in  his  office.  This 
was  accompanied  by  the  certificate  of  the  secretary  of  th*  treasury,  under  the  seal  of  the 
department,  that  Mr.  N.  was  register ;  yet  held,  not  evidence ;  for  though  the  register 
might  have  the  custody  of  the  papers,  yet  he  is  not  authorized  by  law  to  certify  them. 
Bleecker  v.  Bond,  3  Wash.  C.  C  Rep.  539.  The  certificate  should,  in  general,  be  by  the 
officer  who  has,  at  the  time,  the  legal  custody  of  the  evidence.  Thus,  to  prove  certain 
passengers,  imported  by  the  defendants  into  Pennsylvania,  to  be  convicts,  and  to  have 
undergone  punishment  in  the  Spiel-House  of  Hamburgh,  in  Germany,  a  written  report 
was  returned  with  a  commission  issued  in  the  cause,  containing  a  list  of  the  convicts  in 
the  Spiel-House,  which  report  appeared  to  have  been  signed  by  the  late  directors  of  the 
Spiel-House.    The  court  considered  the  paper  as  not  competent  evidence.    "  It  is  not," 
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Baid  they,  "  an  official  paper  certified  by  the  proper  ofBcers,  who  at  the  time  had  the  cus- 
tody of  the  Spiel-House  or  of  the  books.  They  style  themselves  late  directors."  Jones 
q.  t.  V.  Ross,  2  Dall.  R.  143. 

We  had  occasion  to  observe  {fl/nte,  note  107,  Vol.  I),  that  all  certificates,  receipts,  accounts 
stated,  or  other  papers,  framed  by  private  persons,  stood  upon  the  footing  of  mere  naked 
hearsay,  and  that  they  were  never  allowed  to  possess  any  intrinsic  force  as  evidence 
against  third  persons.  This  principle  was  directly  held  in  two  recent  cases  in  Pennsyl- 
vania, in  one  of  which  it  was  decided,  that  a  certificate  of  a  third  person,  of  the  amount 
of  a  debt  due  by  him  to  the  defendant,  could  not  be  received  to  affect  the  rights  of  the 
plaintiff  (Paull  v.  Mackey,  3  Watts'  Rep.  110, 124) ;  and  in  the  other,  that  a  schoolmaster's 
receipt  was  no  evidence  of  payment  against  any  one  but  himself  English  v.  Hannah,  4 
Id.  434.  See  also  S.  P.,  Cutbush  v.  Gilbert,  4  Serg.  &  Rawle,  551,  555,  556.  So  the  cer- 
tificate  of  an  attorney,  to  prove  that  a  judgment  had  been  obtained  on  certain  notes,  was 
held  inadmissible.  Tuthill  v.  Davis,  20  John.  Rep.  285.  A  number  of  cases  standing  on 
the  same  principle,  will  be  found  ante  note  78. 

Certain  receipts  of  public  officers  have  made  an  exception.  In  Louisiana,  the  receipt 
of  the  receiver  of  public  moneys,  for  government  lands,  has  often  been  held  sufficient  to 
show  that  the  title  is  out  of  the  government.  Newport  v.  Cooper,  10  Lou.  Rep.  (Curry) 
155.  Similar  receipts  are  admitted  in  Pennsylvania,  but  their  extent  and  force  in  evidence 
we  are  unable  precisely  to  ascertain.  See  Goddard  v.  Glodinger,  5  Watts'  Rep.  209,  219, 
and  the  cases  cited  at  the  latter  page ;  also  Cluggage's  Lessee  v.  Swan,  4  Binn.  Rep. 
150.  Where  land  has  been  sold  for  taxes,  a  receipt  of  the  treasurer  for  the  surplus  bond 
required  of  the  purchaser  by  the  act  of  assembly,  is  evidence,  in  favor  of  the  purchaser, 
of  the  fact  that  such  bond  had  been  executed  and  delivered.  Fager  v.  Campbell,  5 
Watts'  Rep.  287.  Payment  for  land,  made  to  the  officers  of  the  land  office,  may  be  proved 
in  that  state  By  the  officer's  receipt.  On  the  same  principle,  it  has  been  usual  to  admit 
the  receipts  or  certificates  of  deputy  surveyors  for  their  fees  and  expenses  of  survey.  But 
a  certificate  of  the  latter  kind,  given  after  the  deputy  had  ceased  to  hold  the  office,  attest- 
ing the  fact  of  his  having  received  the  fees,  &c.,  at  a  premous  time,  and  not  at  the  time 
the  money  was  paid,  is  not  evidence  to  affect  third  persons.  Cluggage's  Lessee  v.  Swan, 
4  Binn.  Rep.  150.    See  omte,  note  102. 

In  respect  to  foreign  certificates,  they  have  occasionally  been  admitted,  as  well  as 
rejected,  upon  grounds  from  which  it  is  difficult  to  deduce  any  rules  of  a  very  general 
nature.  Where  it  is  probable  that  the  officer  of  another  country  would  not  make  a  depo- 
sition, his  certificate  has  b§en  received.  Thus,  to  prove  that  the  governor  of  the  island 
of  St.  Thomas  refused  a  captain's  petition  for  leave  to  take  away  the  cargo  of  a  vessel, 
the  governor's  certificate,  given  at  the  time  of  the  petition,  was  offered  ;  it  was  not  under 
seal,  but  was  proved  to  be  in  his  handwriting,  and  the  court  admitted  it,  saying :  "  The 
certificate  is  of  an  official  act,  given  at  the  time,  by  which  it  appears  the  captain  peti- 
tioned for  leave  to  take  away  the  cargo,  which  the  governor  refused.  We  know  no  way 
by  which  tliat  fact  could  be  better  proved  than  by  this  certificate,  unless  the  deposition  of 
the  governor  had  been  taken,  which  it  is  not  to  be  supposed  he  would  have  consented  to 
give.  This  is  very  different  from  evidence  of  matters  not  official,  in  which  latter  case 
such  certificate  could  not  be  admitted."  United  States  v.  Mitchell,  3  Wash.  C.  C.  Rep. 
95,  96.  In  another  cose,  the  certificate  of  the  collector  of  Havana  was  offered  ;  it 
*357  was  under  his  official  *Beal,  and  stated  the  arrival  of  a  certain  ship  at  that  place 
for  the  purpose  of  watering ;  that,  to  effect  this  object,  the  captain  was  obliged  to 
present  himself  to  the  intendent-general  of  the  royal  armies  and  treasury,  by  whom  the 
ship's  cargo  was  decreed  to  be  sold,  on  account  of  the  scarcity,  at  that  place,  of  the  articles 
of  which  it  consisted.  It  appeared  that  the  collector  was  authorized  to  grant  such  a  cer- 
tificate, by  a  local  law  of  Cuba,  and  indeed  that  he  alone  could  do  so ;  but  the  court 
denied  that  it  was  evidence.  "  We  admit,"  say  they,  "  it  is  an  authentic  instrument ; 
but  still  it  is  only  an  ex  pa/He  certificate  of  a  fact,  which  the  officer  was  authorized  to 
certify.  But  is  not  the  best  evidence  which  the  case  admits  of,  because  the  deposition 
of  the  officer  might  have  been  taken ;  and  it  was  important  for  the  defendant  to  have 
had  the  privilege  of  cross-examining,  particularly  for  the  purpose  of  eliciting  the  true 
cause  of  the  order  of  sale."  Wood  v.  Pleasants,  3  Wash.  C.  C.  Rep.  201,  203.  Washing- 
ton, J.,  added,  that  although  it  appeared  that  the  Spanish  verb,  which  in  this  certificate 
was  translated  '•  decreed,  means  also  "  ordered,  resolved,  determined,"  and  does  not 
necessarily  imply  that  it  was  in  writing ;  yet  that  the  decrees  of  every  civilized  country, 
in  respect  to  the  sale  or  disposition  of  property,  ought  to  be  presumed  written  until  the 
contrary  appears.  If,  he  said,  it  had  appeared  that  the  decree  was  not  in  writing,  evi- 
dence of  its  purport,  taken  in  a  proper  manner,  might  be  received  ;  or  if  it  had  appeared 
that  the  officer  who  gave  the  certificate  would  not  be  permitted,  by  the  government  of 
Havana,  to  give  a  deposition,  inferior  evidence,  in  that  case,  might  be  received.  Id,  p. 
203.  Peters,  J.,  gave  no  opinion  on  the  last  point,  and  doubted  whether  the  decree  should 
bo  presumed  in  writing. 

(Where  the  statute  allows  certain  facts  to  be  proved  by  the  certificate  of  an  officer,  the 
certificate  must  comply  with  the  requirements  of  the  statute  in  form  and  substance ; 
Rogers  v.  Jackson,  19  Wend.  383.    When  the  certificate  is  made  actoiding  to  law,  as 
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required  in  the  organization  of  banking  associations,  and  acknowledged  and  recorded,  it 
becomes  evidence  of  tlie  organization  ;  Burrows  v.  Smitb,  10  N.  T.  550 ;  so  the  certificate 
of  the  organization  of  a  transportation  company  is  conclusive  evidence  of  the  matters 
therein  stated  pursuant  to  the  requirements  of  the  statute ;  Western  Trans.  Co.  v.  Scheu, 
19  N.  Y.  408.  No  greater  effect,  however,  will  be  given  to  the  certificate  than  what  the 
statute  evidently  contemplated ;  thus  the  inspector's  certificate  under  §  34  of  the  plank 
road  act  showing  the  completion  of  the  road,  does  not  estop  the  State  from  inquiring 
into  the  manner  in  which  the  road  has  been  constructed ;  People  v.  FishkUl  &  B.  Plank 
Eoad  Co.,  37  Barb.  445.  Such  companies  were  orgajiized  by  the  filing  of  articles  of 
association  and  were  allowed  to  erect  toll  gates  and  collect  tolls  when  they  had  com- 
pleted a  certain  number  of  consecutive  miles  of  the  road,  as  shown  by  the  inspector's 
certificate  duly  filed ;  this  certificate  properly  drawn  was  made  the  evidence  of  the  fact 
certified  and  conclusive  between  the  road  and  individuals ;  the  Hammondsport  &  Bath 
Plank  Eoad  Co.  v.  Brundage,  13  How.  Pr.  448.  In  like  manner  where  a  vOlage  corpora- 
tion was  authorized  to  issue  its  bonds  and  negotiate  them  for  a  railroad  corporation  after 
a  certain  amount  of  its  capital  stock  $500,000  should  be  subscribed ;  such  subscription  to 
be  certified  by  commissioners  and  their  certificate  filed ;  it  was  held  in  favor  of  a  hona  fide 
holder  of  one  of  the  bonds  thus  negotiated,  that  the  certificate  thus  made  was  conclusive 
of  the  fact  certified ;  Bank  of  Home  v.  Village  of  Eome,  19  N.  Y.  20 ;  so  the  appointment  of 
trustees  of  a  concealed,  absconding  or  non-resident  debtor  is  held  conclusive  evidence 
under  the  statute  of  the  regularity  of  previous  proceedings;  Wood  v.  Chapin,  13  N. 
Y.  509.) 

The  following  miscellaneous  cases  relate  to  certificates  under  various  local  regulations, 
with  some  of  which  we  are  unacquainted.  They  are  introduced  here,  because  they  do 
not  seem  to  range  very  properly  under  any  subsequent  head  of  thi|i  volume. 

Sheriff's  certif^iate  of  sale. — In  New  York,  the  sherifl^  or  ofiBcer  making  sale  of  real 
estate  by  virtue  of  an  execution,  is  required  by  statute  to  make  out  and  subscribe  dupli- 
cate certificates  of  such  sale,  containing — 1.  A  particular  description  of  the  premises  sold. 
3.  The  price  bid  for  each  distinct  lot  or  parcel.  8.  The  whole  consideration  money  paid. 
And,  4.  The  time  when  such  sale  will  become  absolute,  and  the  purchaser  be  entitled  to 
a  conveyance  pursuant  to  law.  3  E.  S.  370,  §  43.  One  of  such  certificates,  within  ten 
days  after  such  sale,  is  to  be  filed  in  the  office  of  the  clerk  of  the  county,  and  the  other  is 
to  be  delivered  to  the  purchaser.  If  there  be  two  or  more  purchasers,  a  certificate  is  to 
be  delivered  to  each  (Id.  §  43),  and  the  original  certificate,  on  being  proved  or  acknow- 
ledged in  the  way  required  by  law  to  entitle  deeds  to  be  recorded,  or  a  copy  of  such 
original,  duly  certified  by  ihe  clerk  in  whose  office  such  ori^nal  is  filed,  is  declared  pre- 
sumptive evidence  of  the  facts  therein  contained.  Id.  §  44.  The  force  of  this  certificate, 
as  evidence,  came  under  consideration  in  a  recent  case  before  the  chancellor.  A  question 
was  raised,  whether  the  farm  was  put  up  for  sale  on  condition  that  the  prior  incum- 
brancers were  to  be  paid  out  of  the  purchase  money.  The  deputy  who  sold  the  property, 
swore  he  thought  J.  Gale  (the  purchaser  and  one  of  the  defendants)  supposed,  jt  the  time 
of  the  purchase,  that  prior  incumbrances  were  to  be  deducted  from  the  amount  bid.  The 
certificate,  filed  pursuant  to  the  statute,  was  made  a  part  of  the  proofs  in  the  case  ;  and 
the  chancellor  said,  that,  under  the  circumstances,  it  amounted  to  conclusive  evidence  to 
show  that,  at  the  time  of  the  sale,  the  property  was  not  put  up  and  sold  on  the  condition 
pretended,  inasmuch  as  the  certificate  was  given  for  the  entire  amount  bid,  leaving  prior 
incumbrances  a  lien  upon  the  premises,  to  be  paid  by  any  creditor  who  might  wish  to 
redeem  in  addition  to  the  amount  of  the  purchase  money.  "  The  giving  such  certificate," 
he  justly  said,  "would  be  a  fraud  upon  creditors  having  a  right  to  redeem,  if  the  sheriff 
did  in  fact  sell  the  property  upon  the  condition  of  having  prior  incumbrances  paid  out  of 
the  purchase  money.  The  certificate  is  the  only  legal  evidence  which  has  been  given 
in  the  present  case,  as  to  the  terms  of  the  sale  or  the  amount  of  the  bid ;  and  the  sheriff's 
present  supposition,  as  to  what  the  purchaser  then  thought,  cannot  now  be  received  to 
falsify  his  official  certificate,  given  at  the  time  of  the  sale.  Bartlett  v.  Gale,  4  Paige  508 
508,  509.  *  *  The  New  York  Eevised  Statutes  (1  E.  S.  397,  §  83,  2d  ed.)  make  certain 
official  conveyances  conclusive  evidence  of  the  regularity  of  the  tax  sales  in  pursuance  of 
which  they  are  executed.  In  Varrick  v.  Talmau  (3  Barb.  Oh.  E.  113),  it  was  held,  that 
such  a  conveyance  was  not  evidence  that  the  preliminary  steps  required  by  law,  to  give 
the  comptroller  of  the  State  power  to  sell,  had  been  complied  with.  And  see  the  authori- 
ties there  cited.  See  also,  Doughty  v.  Hope,  3  Denio,  598 ;  and  the  same  case,  in 
*2o8  the  Court  of  Appeals,  1  Comstock's  E.  79.  *  *  *(Where  the  statute  makes  the 
comptroller's  deed  presumptive  evidence  of  the  regularity  of  previous  proceedings, 
the  court  is  bound  to  give  it  that  effect.    Hand  v.  Ballou,  2  Kernan,  541 ;  1  Seld.  306.) 

In  Illinois,  a  sheriff's  certificate  of  the  sale  of  real  estate  is  no  evidence  of  title  in  the 
purchaser  without  producing  the  judgment.    Curtis  v.  Swearingen,  Breese,  160. 

Certificate  of  sale  of  a  vessel. — In  Louisiana,  the  certificate  of  a  parish  judge,  who,  in  his 
capacity  of  auctioneer,  had  sold  a  vessel  wliich  had  been  stranded  and  protested,  was  held 
good  evidence  of  the  mere  fact  of  sale,  but  not  of  the  circumstances  which  authorized  the 
sale.    Peck  v.  Gale,  8  Mill.  Lou.  Bep.  830,  835. 

Certificates  of  register  of  the  land  ofike.—la  Illinois,  the  certificate  of  the  registers  of  the 
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respective  land  offices  are  not  evidence  'pe/r  se;  they  have  no  puUic  seal  to  authenticate 
their  signatures,  and  their  handwriting  must  be  proved  ;  for  the  court  will  not  officially 
recognize  such  signatures.    Tail  v.  Goodtitlei,  Bx^eae.t^t. 

Certificate  of  commissioners  of  fvrf&iiii»<m. — InT!^ew  York,  the  certificate  of  the  commis- 
sioners of  forfeitures,  made  pursuant  to  the  26th  section  of  the  act  of  May  13,  1784  (Laws 
N.  T.  fiseenl.  «d.  139),  is  not  evidence  of  title  ;  nor  is  it  evidence  from  which  the  delivery 
of  a  deed  by  the  commissioners  can  be  presumed.    Jackson  v.  Miller,  6  Cow.  E^p.  751. 

Certificate  of  a  deed  having  been  recorded. — In  Massachusetts,  the  certificate  of  a  record- 
ing officer,  on  the  back  of  a  deed,  attesting  the  fact  of  its  having  been  recorded,  is  only 
prima  facie  evidence,  and  may  be  contradicted.  Hastings  v.  The  Blue  HUl  Turnpike  Cor- 
poration, 9  Pick.  80.     See  post,  as  to  "  proof  of  deeds,  agreements,  &c." 

Certificate  of  eaneeUatio^  of  a  mortgage. — In  Louisiana,  the  certificate  of  the  recorder  of 
mortgages  is  prima  fade  evidence  of  the  facts  expressed  in  it  respecting  the  canceling 
of  a  mortgage.  It  may  fee  contradicted,  but  it  is  not  sufficient  to  destroy  its  effect  to  show 
that  it  was  granted  on  irregular  testimony  ;  it  must  be  shown  positively  false  in  point  of 
fact.    Lafarge  v.  Morgan,  11  Mart.  Lou.  Rep.  463,  535,  526,  527. 

Certificate  of  surveyor  of  highways. — In  New  Hampshire,  the  certificate  of  a  surveyor  of 
highways,  of  his  doings  upon  his  warrant,  are  not  evidence  in  his  favor.  The  reason  given 
is,  that  his  warrant  is  not  returnable  process.  The  law  has  npt  made  it  his  duty  to  certify 
his  proceedings  upon  it,  nor  is  he  in  any  wise  rendered  responsible  for  the  truth  of  any 
return  he  may  make.    Davis  v.  Clements,  2  New  Hampshire  Rep.  390. 

Certificate  of  election  of  the  trtiMees  of  a  religiow  society. — In  New  York,  the  act  in  rela^ 
tion  to  the  incorporation  of  religious  societies,  directs  that  the  inspectors,  or  presiding 
officers,  "  shall  immediately "  after  the  election  of  trustees,  "  certify  under  their  hands 
and  seals,  the  names  of  the  persons  elected,"  &c.  3  R.  S.  207  (ed.  of  1836),  §  8.  A  certificate 
under  this  section  has  been  held  evidence  of  the  validity  of  the  election  of  trustees,  though 
the  same  was  made  some  months  after  the  election,  and  though  two  others  like  it,  respect- 
ing the  same  election,  had  been  made  by  the  inspectors  before.  "  The  statute,"  say  the 
court,  "  is  directory  to  the  presiding  officers,  to  certify  the  result  immediately ;  but  should 
they  refuse  or  neglect  to  do  so,  the  church  is  not  to  be  without  officers ;  the  votes  of  the 
members  cannot  thus  be  rendered  ineffectual."    The  People  v.  Peck,  11  Wend.  604,  611. 

Certificate  of  a  collector  of  taxes. — In  Vermont,  a  collector  of  taxes  cannot  make  his  cer- 
tificate on  the  rate-bill  or  warrant,  evidence  in  his  favor.  He  is  not  a  certifying  officer  in 
this  respect,  nor  is  his  rate-bill  returnable  process.    Hathaway  v.  Goodrich,  5  Verm.  Kep.  65. 

Certificate  under  inspection  laws. — In  New  York,  an  inspector's  mark,  or  certificate,  under 
3  E.  L.  340,  providing  for  the  Inspection  of  sole  leather,  is  not  conclusfve  evidence  as  to 
the  quality  of  the  leather ;  but  it  may  be  shown,  by  witnesses,  to  be  of  a  quality  different 
from  that  denoted  by  the  stamp.  So  held,  in  an  action  on  a  contract  to  deliver  sole  leather, 
where  the  defendant  relied  upon  a  tender,  and  the  question  was  as  to  the  quality  of  the 
leather  tendered.  Clintsman  v.  Northrop,  8  Cow.  Rep.  45.  As  to  a  certificate  of  inspector 
of  ashes,  in  New  York,  when  evidence,  and  of  what  facts,  see  Williams  v.  Merle,  11  Wend. 
80,  82,  stated  supra. 

Certificate  as  to  completion  of  d/raidng  lottery  tickets. — In  Pennsylvania,  the  certificate  of 
the  cominissioners  superintending  the  drawing  of  lottery  tickets,  under  the  act  of  4th 
April,  1798,  has  been  held  evidence  of  the  lime  when  the  drawing  was  finished,  but  not 
conclusive.    Neilson  v.  Mott,  2  Binn.  Rep.  301,  306,  307. 

Certificate  of  a  justice  of  the  peace. — In  Louisiana,  the  courts  recognize  the  capacity  of 

justices  of  the  different  parishes,  appointed  by  the  governor  with  the  approbation 

*259    of  the  senate.    And  an  *authorized  certificate  of  one  of  them  will  not  be  rejected, 

because  in  the  date  of  it  he  omitted  to  state  of  what  particular  parish  he  was  a 

justice.    Despeau  v.  Swindler,  3  Mart.  Lou.  Rep.  (N.  S.)  705.    So  held  as  to  justice's  jurat 

to  an  affidavit.    Id. 

(The  certificate  of  the  inspectors  of  election,  duly  made  and  filed,  showing  the  number 
of  votes  received  by  a  candidate,  is  prvma  facie  evidence  on  quo  warranto  of  the  fact  so 
certified  ;  and  the  relator  is  not  bound  to  explain  an  erasure  overwritten  so  as  to  alter  its 
effect.  The  People  v.  Minck,  21  N.  Y.  539.  But  as  the  inspectors  do  not  act  judicially, 
their  certificate  is  not  conclusive,  and  it  may  be  shown  that  votes  received  and  counted 
for  either  of  the  parties,  were  ^ven  by  persons  who  were  not  qualified  electors.  People 
V.  I'ease,  27  N.  Y.  45  ;  11  John.  114 ;  30  Wend.  13 ;  33  Wend.  338 ;  3  Hill,  47 ;  5  Denio, 
411 ;  4  Sold.  67. 

It  being  the  official  duty  of  the  town  clerk  to  keep  minutes  of  the  prBceedlngs  of  every 
town  meeting,  such  minutes,  duly  authenticated,  are  the  best  evidence  of  what  was  done 
at  the  meeting ;  and  in  an  action,  in  the  nature  of  a  quo  warranto,  to  try  the  title  to  an 
office,  parol  evidence  cannot  be  given  to  show  an  adjournment  of  the  town  meeting  to  a 
place  different  from  that  stated  in  the  minutes  kept  by  the  clerk ;  so  held  on  the  ground 
that  where  the  law  requires  the  evidence  of  a  transaction  to  be  in  writing,  oral  evidence 
cannot  be  substituted  for  that,  so  long  as  the  writing  exists  and  can  be  produced.  The 
People  V.  Deyst,  23  N.  Y.  140 ;  Taylor  v.  Henry,  2  Pick.  397.) 

In  New  York,  in  an  action  under  the  old  law  for  regulating  highways  (3  R.  L.  277), 
brought  to  recover  the  penalty  imposed  for  an  encroachment,  the  certificate  of  the  jury 
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finding  the  encroachment  under  the  36th  section,  was  held  conclusive  evidence  of  the  fact 
that  such  encroachment  existed.  Bronsoa  v.  Mann,  13  Johns.  Rep.  460.  See.  Fleet  v. 
Youngs.  7  Wend.  291,  300 ;  Pugsley  v.  Anderson,  3  Wend.  468,  470.  So  alBo,  doubtless, 
with  regard  to  the  like  certificates  under  1  R.  S.  533,  §  107. 

These,  and  the  like  certificates,  it  will  be  seen  at  once,  partake  of  a  judicial  character, 
and  their  effect,  as  well  as  admissibility,  are  frequently  determined  by  refereuce  to  pro- 
ceedings of  that  nature.  The  following  cases  belonging  to  this  class  may  as  well  be 
noticed  here.  ^ 

In  Swan's  Lessee  v.  Hughes  (1  Wash.  C.  C.  Rep.  216),  it  was  held,  in  the  United  States 
Circuit  Court  in  Pennsylvania,  that  the  certificate  of  the  commissionejs  of  Virginia, 
appointed  under  a  law  of  that  state  to  adjust  the  claims  for  settlement  and  pre-emption 
rights  to  lands,  having  been  obtained  by  S.,  ex  pa/rte,  without  jjptice  to  M.,  was  not  evi- 
dence in  favor  of  the  former  against  the  latter,  to  establish  S.'s  prior  settlement.  "  If  M. 
had  been  before  the  commissioners,"  say  the  court,  "  it  would  hav»  been  otherwise." 

An  pfiicer  authorized  to  ascertain  and  certify  certain  facts,  is  confined  to  the  power  given 
him,  and  if  he  certifies  to  such  facts,  and  others  beyond  the  power  conferred  upon  him, 
his  certificate,  so  far  as  the  excess  is  concerned,  will  be  regarded  as  null  and  void.  See 
the  cases  cited  ante,  in  this  note,  particularly  Williams  v.  Merle,  11  Wend.  80,  83. 

In  Massachusetts,  the  certificates  of  the  two  justices  of  the  peace  under  the  Poor  Debtor 
Act,  that  the  return  of  the  notification  to  creditors  was  according  to  law,  is  conclusive  as 
to  that  fact,  if  the  justices  had  power  to  act.  The  statute  renders  it  the  duty  of  the 
justices  to  examine  the  return,  and  their  certificate  is  treated  as  an  adjudication,  which 
may  not  be  controverted,  save  for  lack  of  jurisdiction.    Haskell  v.  Haven,  3  Pick.  Rep.  404. 

The  principle  was  applied  to  a  certificate  of  a  justice  and  two  freeholders,  under  the 
North  Carolina  statutes  relating  to  damages  done  by  cattle,  the  duties  of  which  officers 
seem  analogous  to  those  of  the  New  York  fence  viewers.  Nelson  v.  Stewart,  2  Murph. 
Rep.  398. 

The  certificate  of  a  magistrate  under  the  United  States  constitution  and  law  of  Con- 
gress, that  a  black  man  is  the  slave  of  the  one  claiming  him,  is  conclusive,  in  de  homine 
replegicmdo,  that  he  is  such  slave  according  to  the  laws  of  the  state  where  his  alleged 
owner  resides.  Jackson  v.  Martin,  13  Wend.  311,  328,  329.  See  Fanny  v.  Montgopieiy, 
Breese's  Rep.  188. 

The  certificate  of  a  judge  and  justice,  that  the  principal  ought  to  be  discharged  from 
the  jail  limits,  no  defect  of  jurisdiction  appearing  on  its  face,  is  a  conclusive  defense  in  an 
action  against  the  sheriff,  or  on  the  jail  bond,  for  an  escape.  Thornton  v.  Robinson, 
Brayt.  199,  200.      ■ 

In  an  actiop  for  an  escape  in  granting  the  jail  liberties,  on  taking  sureties  certified  to 
be  competent  by  two  justices,  their  certificate  is^a  conclusive  protection  to  the  jailor, 
being  a  judicial  act.    Fullerton  v.  Harris,  8  Greenl.  393,  397. 

The  same  principle  was  applied  to  proceedings  under  the  United  States  statute  for 
naturalizing  a  foreigner.  Spratt  v.  Spratt,  4  Pet.  393.  The  certificate  of  naturalization 
was  held  conclusive,  in  ejectment,  as  to  title  depending  on  the  fact  of  naturalization.  Id. 
See  the  certificate  at  len^h.  Id.  397,  398.  But  see  Vaux  v.  Nesbit,  1  M'Cord's  Ch.  Rep. 
370,  371. 

A  certificate  of  adjudication  founded  upon  legal  evidence,  which  is  set  out,  is  entitled 
to  more  credit,  it  would  Seem,  than  one  gl-anted  without  such  means  of  ascertaining  the 
truth.  And,  independent  of  any  statute  declaration  on  the  subject,  a  certificate  of  mere 
matter  of  opinion,  would  not  be  evidence.  See  per  Ford,  J.,  in  Corlis  v.  Little,  1  Green's 
Bep.  233. 

In  Louisiana,  it  is  said,  that  with  regard  to  "  cases  of  protested  bills  of  exchange,  the 
certificate  of  a  foreign  notary  public,  authenticated  by  his  seal  of  office,  is  received  ui 
the  courts  of  the  United  States  as  full  proof  of  the  drawer's  refusal  to  accept  or  pay  the 
bill ;  and  according  to  the  commercial  law  of  England,  when  a  notary  public  resides  in 
the  place  to  which  it  is  sent,  no  other  evidence  will  be  received  of  that  fact,  in  a  contest 
relating  to  a  foreign  bill.  This  is,  perhaps,  allowed  for  the  benefit  of  commerce  ;  as  delays 
necessary  to  obtain  authenticity  to  the  protest,  under  the  great  seal  of  the  nation,  may  be 
considered  as  incompatible  with  the  dispatch  required  in  aid  of  fair  and  profitable 
*260  commerce.  It  might  be  further  remarked,  that  this  evidence  is  never  *offered  to 
prove  the  main  fact  in  the  case,  which  is  always  the  signature  of  the  drawer  and 
indorsers.  Whatever  may  be  the  reason  for  it,  it  is  in  such  case  an  established  rule  of 
evidence ;  but  we  believe  it  does  not  extend  further."  Las  Caggas  v.  Larionda's  Syndics, 
4  Mart.  Lou.  Rep.  283,  385,  286.  These  notarial  acts,  done  in  a  foreign  state,  are  admitted 
as  evidence  in  aid  of  commerce,  and  their  authenticity  rests  solely  on  commercial  law. 
Phillips  V.  Flint,  3  Mill.  Lou.  Rep.  146,  per  Matthews,  J. 

So,  also,  it  has  been  said  in  Maryland,  that  "  a  notary  public,  except  in  those  cases  where 
a  protest  by  the  lex  mercatoria,  as  in  cases  of  foreign  bills,  or  by  statute,  has  no  authority 
to  take  a  protest.  The  point  of  view  in  which  the  authority  of  this  officer  is  to  be  con- 
sidered generally,  relates  to  those  commercial  transactions  occurring  in  one  country, 
which  are  to  be  proved  in  another,  or  in  which  foreigners  are  interested ;  and  the  office 
derives  its  existence  from  the  courtesy  of  one  nation  to  another ;  and  where  he  ia  to  do 
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certain  acts  by  statute,  tlie  authority  is  limited  to  its  designated  object.  Per  Earle,  J., 
Patterson  v.  Maryland  Ins.  Co.,  3  Har.  &  John.  71,  74.  But  with  respect  to  bills  of 
exchange,  a  foreign  protest  is  evidence  in  that  state.  And  held,  there,  "  that  the  minutes 
of  the  proceedings  of  a  foreign  notary  public,  are  to  be  considered  as  records  under  the 
courtesy  of  nations ;  and  that  a  copy,  under  the  hand  and  notarial  seal  of  the  notary, 
is  suffloient  evidence  of  the  protest  of  a  foreign  bill  of  exchange  for  non-acceptance." 
Bryden  v.  Taylor,  2  Harr.  &  John.  396,  399,  402.  (But  not  of  a  promissory  note.  Kiitland 
V.  Wanzer  et  al,  2  Duer  K.  278.) 

(By  a  statuta  passed  in  1865,  bills,  promissory  notes,  and  bank  checks,  payable  in  any 
other  state  or  territory,  or  foreign  country,  may  be  presented  for  acceptance  or  payment, 
protested  for  refusal  and  notice  thereof  given  according  to  the  lavps  (^  such  state  or 
country ;  and  in  an  action  thereon  here,  such  proof  of  presentment,  demand,  refusal  to 
accept  or  pay,  protest  and  notice  ipay  be  made  as  authorized  and  required  by  such  laws ; 
such  proof  to  be  deemed  sufficient  in  our  courts.    Laws  of  N.  T.,  chap.  309  p.  516). 

But  in  Virginia,  held  that  a  copy  of  a  protest,  certified  by  a  notary,  of  Liverpool,  to  be  a 
true  copy  of  a  London  notary's  protest,  was  not  evidence.  Fitzhugh  v.  Love's  Ex'r,  6 
Call,  5,  9,  10, 11. 

A  foreign  protest  of  a  bill  of  exchange  is  evidence,  without  proof  of  the  signature  of 
the  notary  or  other  officer  who  signed  it  (Canue  T.  Sagory,  4  Mart.  Lou.  Rep.  81),  or  of  his 
capacity  as  such.  Those  notarial  acts  may  be  considered  as  an  exception  to  the  general 
rule,  that  the  acts  of  a  person  assuming  power  as  an  officer  of  a  foreign  state,  when  con- 
tested in  a  court  of  justice,  can  have  no  weight  until  his  capacity  be  proven.  Phillips  v. 
Flint,  3  Mill.  Lou  Rep.  146,  149,  per  Matthews,  J.  «• 

(In  New  York  the  statute  renders  the  certificate  of  the  notary  showing  presentment 
protest  and  notice  to  the  parties  to  a  biU  or  note,  presumptive  evidence  of  the  facts  so  cer- 
tified, unless  the  defendant  annexes  to  his  plea  (or  answer)  an  affidavit  denying  the  fact  of 
having  received  notice  of  non-acceptance  or  non-payment ;  a  verified  answer  containing  a 
denial  of  notice,  will  not  exclude  the  certificate ;  Lansing  v.  Coley,  13  Abbott's  Pr.  272. 
The  affidavit  is  sufficient  if  it  deny  according  to  knowledge,  information,  recollection  and 
belief  of  the  receipt  of  any  notice.    Barker  v.  Cassidy,  16  Barb.  177.) 

That  a  notary's  certificate  is,  in  general,  only  evidence  of  such  acts  as  he  does  under  the 
lex  Tnercatoria,  has  been  recognized  in  several  cases.  Accordingly,  a  deed  of  partition, 
made  and  acknowledged  in  Alabama  before  a  notary,  was  held,  not  proved,  in  Louisiana, 
by  such  acknowledgment.  Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146, 148, 149.  And  see  Id. 
151,  S.  P.  In  England,  the  certificate  of  an  American  notary,  under  his  seal,  of  the  fact 
of  a  power  of  attorney  having  been  executed  in  his  presence,  wlmjh  certificate  was  veri- 
fied by  the  British  consul,  has  been  held  no  evidence  of  the  due  <&ecution  of  the  power. 
There  was  a  subscribing  witness  to  the  power,  and  the  c(furt  say,  "  Probably,  in  a  court  of 
civil  law,  the  notarial  certificate  would  be  sufficient ;  but  in  a  court  of  common  law,  we 
can  only  act  upon  the  affidavit  of  the  subscribing  witness.  We  know  of  no  instance  in 
which  the  court  have  dispensed  with  such  evidence  of  the  execution  of  such  an  instru- 
ment." Ex  parte  Church  et  al.,  1  Dowl.  &  Ryl.  324.  See  also,  S.  P.,  Las  Caggas  v.  Lari- 
onda's  Syndics,  4  Mart.  Lou.  Rep.  283,  284,  et  seq. 

In  Maryland,  it  has  been  held  also,  that  the  protest  of  the  master  of  a  vessel,  made 
before  a  notary  is  not  evidence.  Patterson  v.  Maryland  Ins.  Co.,  3  Harr.  &.  John.  71.  See 
the  dissenting  opinion  of  Chase,  C.  J.,  Id.  75,  76.  As  to  protests  of  captains  of  vessels, 
see  post,  Vol.  Ill,  of  the  text,  and  notes. 

We  spoke,  arde,  note  107  to  Vol.  I,  et  seq.,  of  the  admissibility  of  the  entries  of  notaries, 
in  order  to  prove  their  acts  in  demanding  payment,  and  giving  notice  of  non-payment, 
upon  promissory  notes.  It  was  there  mentioned  that  several  of  the  states  had  passed 
statutes  regulating  domestic  notarial  evidence.  Pennsylvania  may  be  named  as  one  of 
them,  in  addition  to  those  there  alluded  to.  See  Stewart  v.  Allison,  6  Serg.  &  Eawle,  324. 
But  the  protest  of  a  notary,  »  stockholder  in  the  bank  which  is  a  party  to  the  suit,  is 
there  held  incompetent  evidence  to  charge  an  indorser.  Bank  v.  Porter,  2  Watts'  Rep. 
141.  The  court  go  upon  the  ground,  that  the  protest  of  a  notary  is  his  deposition  to  the 
truth  of  the  facts  contained  in  it ;  and  his  position  in  the  cause  is  that  of  a  witness  depo- 
sing under  the  sanction  of  an  official  oath,  to  which  no  temporal  penalty  is  annexed. 
And  they  say :  "  Can  it  be  supposed  that  the  legislature  intended  to  make  him  competent, 
when  he  would  not  be  heard  under  the  sanction  of  a  judicial  oath,  for  the  violation  of 
which  he  would  be  exposed  to  the  pains  and  penalties  of  peijury  ?  The  danger  to 
*261  be  *apprehended  from  such  competency  would  be  imminent,  as  the  defendant,  being 
seldom  able,  from  the  nature  and  circumstances  of  the  case,  to  disprove  the  protest 
but  by  the  notary  himself,  would  have  no  other  resource  than  the  testimony  of  a  witness 
not  only  interested  against  him,  but  substantially  a  party  to  the  cause."  Id.  The  statute 
of  New  York  on  this  subject  is  stated  aiUe,  note  170.  Louisiana,  it  seems  has  a  statute  rela- 
ting to  protests  as  evidence.  See  Gale  v.  Kemper's  Heirs,  10  Lou,  Rep.  (Curry)  205,  206, 
et  seq. 

The  reader  will  find  the  mode  of  proving  an  insolvent  discharge  in  England  adverted 
to,  ante,  of  the  text.  It  is  there  seen  that  a  discharge  is  not  provable  by  parol,  nor  by  the 
acknowledgement  of  the  party  against  whom  it  is  sought  to  be  used ;  the  proceedings 
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the  bankrupt  acts,(l)  depositions  are  made  evidence  ,in  certain  cases, 
where  the  witnesses  are  dead.  By  the  Mutiny  Act,  (2)  the  ex  parte  exami- 
nation of  a  soldier  or  marine,  as  to  his  parochial  settlement  is  made  evidence 
in  case  of  his  death  or  absence  from  the  kingdom.  By  the  statute  59  Geo. 
Ill,  c.  12,  a  similar  provision  is  made  in  regard  to  the  examinations  of 
prisoners  as  to  their  settlements.  The  decisions  with  regard  to  these 
statutes  are  not  here  adverted  to,  as  they  are  not  grounded  on  the  general 
rules  of  evidence,  but  relate  to  the  construction  of  clauses  in  acts  of  Parliar 
ment,  whiclj^are  limited  in  their  application  to  particular  subjects. 

Depositions  as  secondary  evidence.  Several  questions  have  arisen  as  to 
depositions  being  primary  or  secondary  evid'ence,  and  as  to  the  circum- 
stances under  which,  upon  the  principles  relating  to  secondary  evidence, 
depositions  are  allowed  to  be  produced.  It  has  been  held  that  a  deposition 
taken  in  chancery  cannot,  without  a  special  order,  be  read,  on  the  ground 
that  the  deponent  is  unable  to  attend  by  reason  of  sickness.  (3) 

ought  to  be  produced.  See  also  the  case  of  Summersett  v.  Adamson,  1  Bing.  73,  and  S. 
C,  ante,  note  168  Vol.  I. 

Under  the  Insolvent  Act  (53  Geo.  Ill,  c.  103,  §  10),  it  has  been  held  that  an  order  made 
by  the  Insolvent  Court  for  the  dischaTge,  and  delivered  to  the  jailor  in  vrhose  custody  the 
prisoner  vpas,  was  evidence  of  the  discharge.  Neale  v.  Isaacs,  4  Barn.  &  Cress.  335 ;  S.  C, 
Bowl.  &  Ryl.  484. 

By  the  General  Insolvent  Act  (7  Geo.  IV,  c.  57,  §  76),  a  copy  of  the  petition,  schedule, 
order,  and  other  orders  and  proceedings  under  the  act,  purporting  to  be  signed  by  the 
oflScer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true 
copy  of  such  petition,  schedule,  order,  or  other  proceeding,  and  sealed  with  the  seal  of  the 
Insolvent  Court,  shall  at  all  times  be  admitted  in  all  courts  whatever,  and  before  commis- 
sioners of  bankrupts  and  justices  of  the  peace,  as  sufficient  evidence  of  the  same,  without 
any  proof  whatever  given  of  the  same,  further  than  that  the  same  is  sealed  with  the  seal 
of  the  said  court  as  aforesaid.  Roscoe's  Ev.  244.  The  power  given  by  this  clause  of  offer- 
ing a  certified  copy  in  evidence,  does  not  preclude  the  right  of  giving  the  original  order  of 
adjudication  in  evidence.    Northam  v.  Latouche,  4  Carr.  &  Payne,  143. 

Where  the  defendant  pleaded  that  he  was  "  duly  discharged,"  and  the  plaintiff,  in  his 
replication,  denied  that  such  discharge  took  place,  held,  that  the  defendant  need  not  prove 
the  filing  of  the  petition,  although  that  fact  was  essential  to  give  jurisdiction.  Andrews 
V.  Pledger,  4  Carr.  &  Payne,  271.  The  only  evidence,  says  Mr.  Roscoe,  which  appears  to 
be  necessary  under  the  plea  of  discharge,  is  the  copy  of  schedule  to  show  that  the  defend- 
ant is  discharged  from  the  debt  in  question,  and  the  copy  of  the  adjudication  to  prove  the 
actual  discharge.     Rose.  Ev.  244. 

In  New  York,  insolvent  discharges  are  provided  for  by  several  statutes.  Thus,  "  volun- 
tary assignments,  pursuant  to  the  application  of  an  insolvent  and  his  creditors."  2  E.  S. 
16,  et  seq.  So,  "  proceedings  by  creditors  to  compel  assignments  by  debtors  imprisoned  on 
execution  in  civil  causes."  Id.  24,  et  seq.  likewise,  "  voluntary  assignments  by  an  insol- 
vent, for  the  purpose  of  exonerating  his  person  from  impeachment."  Id.  28,  et  seq.  And 
also,  "  voluntary  assignments  by  a  debtor  imprisoned  in  execution  on  civil  cases."  Id. 
31,  et  seq. 

In  respect  to  all  discharges  granted  under  these  several  New  York  statutes,  save  the 
one  last  cited,  it  is  provided  that  they  shall  be  recorded  by  the  clerk  of  the  county  in 
which  they  are  respectively  granted  ;  "  and  the  original  discharge,  the  record  thereof,  and 
a  transcript  of  such  record  duly  authenticated,  shall  be  conclusive  evidence  of  the  pro- 
ceedings and  facts  therein  contained."    2  R.  S.  38,  §  19. 

A  discharge  reciting  the  facts  necessary  to  give  jurisdiction,  is  evidence  of  those  facts ; 
but  it  is  still  competent  to  show  tliat  there  was  a  want  of  jurisdiction.  Barber  v.  Winslow, 
12  Wend.  103,  and  cases  there  cited  ;  Betts  v.  Bagley,  13  Pick.  573. 

(Though  a  deed  purport  to  have  been  acknowledged,  it  may  nevertheless  be  proved  by 
calling  the  subscribing  witness,  or  by  proving  that  he  is  dead.  The  certificate  of 
acknowledgment  indorsed  on  the  deed,  does  not  shut  up  the  party  claiming  under  it  to 
that  evidence  of  its  execution.  Borst  v.  Empie,  1  Selden  R.  33.  Such  a  certificate  cannot 
be  used  in  another  county,  unless  it  is  accompanied  by  the  certificate  of  the  county  clerk, 
shovidng  that  the  person  taking  the  acknowledgment  was  a  commissioner  of  deeds  or  a 
justice  authorized  to  take  the  same.  Campbell  v,  Hoyt,  33  Barb.  555.  Thus  accom- 
panied it  is  admissible  in  evidence ;  Shelden  v.  Stryker,  &  Barb.  284.  As  to  the  nature 
and  effect  of  a  certificate  of  the  appointment  of  inspectors  of  an  election,  filed  in  the 
town  clerk's  office,  see  The  People  v.  Cook,  14  Barb.  259.) 

(1)  Vide  supra,  p.  213. 

(3)  See  13  Vict.  c.  5,  8  98,  and  o.  6,  §  89. 

(3)  Doe  V.  Evans,  C.  &  P.  331.    As  to  reading  chancery  depositions,  where  the  witness 
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SECTION  vm. 

Of  the  Admissibility  and  Effect  of  Inquisitions. 

Naiure  of  inquisition.  The  last  species  of  judicial  writings,  upon  the 
admissibility  and  effect  of  which  it  is  necessary  to  advert  with  any  particu- 
larity, are  inquisitions.  These  contain  the  results  of  inquiries  made  under 
competent  public  authority,  concerning  matters  in  which  the  public  are  con- 
cerned. In  some  cases,  indeed,  such  inquisitions  relate  to  private  affairs,  as 
for  example,  the  particulars  of  the  estate  of  a  deceased  individual,  or  of  his 
pedigree ;  still,  if  the  inquiry  has  been  made  with  a  view  to  ascertain  the 
rights  of  the  crown  in  regard  to  such  private  matters,  the  inquisition  is  to 
be  considered  as  of  a  public  nature  for  the  purposes  of  evidence. 

The  inquisitions  here  treated  of  are,  in  general,  clearly  of  a  judicial  char- 
acter, and  are  in  many  instances  the  conclusions  of  juries  upon  their  oaths, 
or  the  conclusions  drawn  by  commissioners  from  evidence  token  upon  oath. 
For  convenience,  other  inquisitions  also,  not  so  clearly  of  a  judicial  charac- 
ter, are  treated  of  in  the  present  section,  the  principle  of  their  admissibility 
appearing  to  be  the  same. 

*263  *  Domesday-book.  The  most  ancient  inquisition  among  the  records 
of  the  country  is  that  of  Domesday-book.  It  contains  a  general 
survey  of  all  the  counties  in  England,  excepting  the  four  northern,  and  was 
compiled  soon  after  the  conquest,  for  the  purpose  of  ascertaining  the  ancient 
demesne  lands,  which  were  the  socage  tenures,  first  in  the  hands  of  Edward 
the  Confessor,  and  afterwards  of  William  the  Conqueror ;  it  has  been  said 
to  have  been  made  with  a  view  to  the  establishment  of  tenures.  The 
inquiry  was  made  upon  oath  before  the  king's  justices  appointed  to  conduct 
it.(l) 

Domesday-book  is  the  ultimate  criterion  for  determining  what  lands  are 
ancient  demesne  of  the  croWn ;  a  question  of  practical  importance  even  in 
the  present  day,  especially  in  regard  to  the  validity  of  fines  which  had 
been  levied  of  those  lands.  (2)  Owing  to  the  changes  of  names  since  the 
time  when  Domesday-book  was  compiled,  such  an  inquiry  is  often  attended 
with  much  difficulty.  (3)  This  inquisition  is  also  occasionally  of  importance 
in  determining  the  parcels  of  manors,  (4)  the  pedigrees  of  families,  (5)  the 
sites  of  ancient  mills,  (6)  the  abbey  lands  belonging  to  religious  houses,  and 

is  kept  away  by  contrivance,  B.  N.  P.  243 ;  where  lie  cannot  be  found,  Benson  v.  Olive,  3 
Str.  920  ;  where  he  is  not  amenable  to  process,  1  Atk.  445. 

(t)  First  report  of  the  House  of  Commons  on  Public  Records,  App.  Sir  H.  Ellis's  Pre- 
face to  Domesday-book  furnishes  a  most  interesting  guide  to  its  contents  and  their  legal 
use.  See  also  Spelman's  Gloss,  wee  Domeday ;  1  Reeve  Hist.  Eng.  Law,  p.  219  ;  Kelham's 
Domesday;  Grimaldi's  Origines  Qenealogicise.  Connected  with  Domesday-book,  are 
four  records,  called  the  Exom  Domesday,  the  Inquisitio  Eliensis,  the  Winton  Domesday, 
and  the  Boldest-book.    See  Cooper  on  the  Public  Records,  oh.  7. 

(2)  Hob.  188 ;  Gilb.  Ev.  69,  76.  The  trial  is  said  to  be  by  the  inspection  of  Domesday. 
But  it  is  usual  to  produce  an  examined  copy  from  Domesday  in  evidence,  except  in  pro- 
ceedings before  the  House  of  Lords,  where  the  originals  are  required,  if  they  are  in 
England. 

(3)  In  a  trial  before  Holroyd,  J.,  upon  the  point,  whether  the  manor  of  Great  Bowden, 
in  Leicestershire,  was  ancient  demesne,  it  was  successfully  identified,  by  means  of  old 
deeds,  with  a  manor  called  in  Domesday  Bugedine,  and  which  was  in  a  different  hundred. 
See  Sir  H.  Ellis's  Preface,  as  to  changes  in  the  counties  and  in  the  hundreds  of  Domesday. 

(4)  In  Alcock  V.  Cooke  (5  Bing.  340),  one,  question  depended  on  the  point,  whether  Sut- 
ton, in  Lincolnshire,  was  part  of  the  manor  of  Greetham.    At  the  trial  Domesday-book 

I  was  produced,  and  the  effect  of  the  evidence  turned  on  what,  according  to  the  correct 
mode  of  reading  Domesday,  was  parcel  of  the  manor  of  Qreefham,  and  whether  the  effect 
of  a  red  line,  made  through  the  word  Hythe  Wapentake,  denoted  an  error,  or  was  for  the 
purpose  of  drawing  attention. 

(5)  See  Grimaldi  on  the  Genealogical  Uses  of  Domesday,  Origines,  p.  6. 

(6)  See  Sir  H.  Ellis's  Preface  as  to  the  mills  in  Domesday.    As  to  the  churches  in 
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a  variety  of  other  circumstances  incident  to  the  proof  of  immemorial  rights 
and  obligations.  (1) 

Inquisitions  post  mortem,  nature  of.  Inquisitions  post  mortem,  form  an 
extensive  and  valuable  source  of  evidence  respecting  the  early  pedigree  of 
the  most  ancient  families  in  the  kingdom.  They  also  furnish  a 
*264  variety  of  particulars,  frequently  material  *in  the  proof  of  immemo- 
rial rights  and  of  titles  to  estates.  These  inquisitions  appear  to  have 
been  first  taken  by  the  justices  in  Eyre,  but  the  duty  of  taking  them  was 
afterwards  transferred  to  the  escheators.  By  the  statute  1  Hen.  VIII,  c.  8, 
it  is  enacted,  that  they  are  to  be  taken  on  the  oaths  of  twelve  men,  and  in 
open  places.  They  afterwards  fell  within  the  jurisdiction  of  the  Court  of 
Wards  and  Liveries,  which  was  errected  in  the  .S2  and  S3d  years  of  Henry 
VIII.  This  court  was  abolished,  together  with  the  military  tenures  to 
which  it  owed  its  origin,  soon  after  the  Restoration ;  at  which  time  the 
practice  of  taking  inquisitions  post  mortem  ceased.  It  seems  that  they 
were  taken  only  upon  the  deaths  of  tenants  in  capite.{2) 

In  treating  of  the  exception  to  hearsay  evidence,  which  has  been  estab- 
lished in  matters  of  pedigree,  particular  mention  has  not  been  made  of 
inquisitions  post  m,ortem,,  because  their  admissibility  and  affect  do  not  depend 
on  their  relation  to  questions  of  pedigree.  But  such  is  the  use  of  them  in 
proving  ancient  pedigrees,  that  it  has  been  observed,  it  is  easier  to  estab- 
lish a  pedigree  for  five  hundred  years  before  the  time  of  Charles  II,  than 
for  one  hundred  years  since  his  reign.  (3) 

Irregular  inquisitions,  not  admissible.  Where  there  appears  to  have 
been  any  irregularity  in  the  proceedings,  the  evidence  of  inquisitions  post 
m,ortem  will  be  rejected.  Thus,  in  the  case  of  Barony  of  Powis,  A.  D.  1V31, 
three  inquisitions  post  mortem  were  produced,  but  as  the  finding  of  the 
jury  in  two  of  them  had  exceeded  the  au.thority  conferred  by  the  writ,  and 
a  supersedeas  had  issued  and  vacated  a  third,  and  it  appeared  that  the 
Court  of  Wards  had  declared  them  insufficient,  they  were  rejected.(4) 

There  are  several  instances  of  a  number  of  inquisitions  having  been  taken 
at  intervals  after  the  death  of  the  same  tenant,  in  consequence  of  the  issuing 
of  writs  de  m,elius  inquirendo ;  so  that  sometimes,  especially  in  cases  of 
disputed  legitimacy,  they  are  found  alternately  establishing  or  controvert- 
ing the  same  fact.  In  the  case  of  the  Banbury  Peerage,  an  inquisition  had 
been  taken  after  the  death  of  the  Earl  of  Banbury,  A.  I).  1632  ;  and  it  was 
thereby  found,  that  he  died  without  heirs  male  of  his  body ;  but  by  anoth-er 
inquisition  taken  seven  years  afterwards,  it  was  found  that  Edward, 
then  Earl  of  Banbury,  was  his  son  and  next  heir,  and  that  he  left 
*265  *another  son  named  Nicholas.  The  House  of  Lords  admitted  both 
these  inquisitions  in  evidence,  but  do  not  appear  to  have  attached 
much  weight  to  either  of  them.  (5) 

Domesday,  see  Selden  on  Tithes,  ch.  6,  p.  72.     See  also  Second  Report  on  'Public  Records, 
App.  sec.  7,  p.  456. 

(1)  Extracts  were  read  from  Pomesday  in  Rowe  v.  Brenton,  8  B.  &  C.  738 ;  S.  C,  3  M. 
&  R,  164,  and  on  various  other  recent  occasions. 

(2)  2  Bl.  Com.  68 ;  St  29  Edw.  I,  De  Escheatoribus.  The  statutes  14  Edw,  III.,  st.  1,  c. 
13,  and  18  Hen.  VI,  c.  7,  relate  to  Escheators  :  Stat.  32  Hen.  VIII,  c.  46,  and  38  Hen.  VIII, 
c.  22,  to  wards  and  liveries :  Stat.  12  Car.  II,  c.  24,  to  the  abolition  of  feudel  tenures.  The 
inquisitions  between  the  reign  of  Hen.  Ill,  and  that  of  Charles  I,  are  preserved  in  the  Tower 
and  the  Rolls  Chapel ;  those  in  the  chapel  begin  with  the  first  of  Hen.  VIII,  and  are  con- 
tinued down  to  the  20th  Charles  I.  There  Is  a  series  of  Iranscripts  kept  in  the  King's 
Remembrancer's  Office,  from  Edw.  I  to  Charles  I ;  and  another  series  in  the  Chapter  House 
at  Westminster,  from  the  erection  of  the  Court  of  Wards,  82  Hen.  VIII,  to  the  abolition 
of  that  court  at  the  restoration. 

(3)  By  Lord  Mansfield,  C.  J.,  in  Birt  v.  Barlow,  Doug.  171.  And  see,  by  Lord  Erskine, 
C,  13  Ves.  143. 

(4^  Cruise  on  Dignities,  c.  6,  §  60. 

(5)  See  App.  to  Le  Merchants'  Report  of  the  claim  to  the  Gardiner  peerage,  and  note  to 
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Inquisitions  post  mortem  not  conclusive.  Inquisitions  post  m,ortem  are 
not  conclusive  of  the  facts  wjiich  they  state.  Thus,  in  the  case  of  the  Earl 
of  Thanet  agt.  Forster,(l)  an  inquisition,  or,  as  it  was  there  called,  an  oflGice, 
taken  after  the  death  of  George,  Earl  of  Cumberland,  in  the  time  of  King 
James  I,  which  recited  a  grant  of  lands  from  King  Henry  VI,  to  the  ancestor 
of  the  plaintiff,  and  the  subsequent  seizin  of  his  descendant,  was  held  not  to 
be  conclusive  of  such  seizin,  but  was  considered  to  be  repelled  by  the  opera- 
tion of  an  act  of  resumption,  .33  Hen.  11,  vesting  the  reversion  in  the  crown. 
Lord  Hardwicke,  C,  notices  that  such  inquisitions  are  not  conclusive  evi- 
dence. (2)  And  Bayley,  B.,(3)  speaking  with  reference  to  certain  inquisitions 
post  Tnortem,  which  were  produced  in  evidence,  observes,  that  they  put  the 
value  of  the  property  so  low,  he  was  not  surprised  that  a  jury  should  con- 
sider them  as  not  furnishing  safe  and  solid  grounds  on  which  they  could 
act.  (4) 

Herald's  visitation.  The  visitation-books  in  the  Herald's  office  contain 
likewise  the  result  of  inquiries  upon  public  matters  under  public  authority. 
They  contain  the  pedigrees  and  arms  of  the  nobility  and  gentry  of  the  king- 
dom, from  the  21  Henry  VIII,  to  the  2  Jac.  I.  The  inquiries  were  made  by 
the  heralds,  by  viitue  of  a  commission  under  the  great  seal.  (5)  Entries  of  the 
visitations  were  made  in  books  kept  at  the  Herald's  College,  which  have  fre- 
quently been  received  in  evidence.  (6) 

*266  *  Inquisition  of  lunacy.  An  inquisition  of  lunacy  is  evidence  on  the 
trial  of  an  indictment,  to  show  that  the  prisoner  was  insane  when  he 
committed  the  offense.  (7)  Such  inquisitions  are  evidence  even  against  third 
persons,  who  were  strangers  to  the  proceeding.  Thus,  in  a  case  where  an 
inquisition  of  lunacy  was  offered  as  evidence  to  affect  the  rights  of  third 
persons,  and  objected  to  as  res  inter  alios  acta.  Lord  Hardwicke  overruled 
the  objection,  and  said,  that  inquisitions  of  lunacy,  and  likewise  other  inqui- 
sitions, as  post  mortem,  Sua.,  are  always  admitted  to  be  read,  but  are  not 
conclusive.  (8)  And  in  an  action  upon  a  bond  against  the  executors  of  the 
obligor,  (9)  an  inquisition  of  lunacy  has  been  admitted,  under  the  plea  of 

the  report,  p.  409,  where  cases  of  conflicting  inquisitions  are  collected.    In  the  Lisle  Peer- 
age Case,  two  inquisitions  expresslj[  contradicted  each  other.     Report,  p.  123. 
(1)  T.  Jones,  224. 

(3)  In  Sergeson  v.  Sealey,  2  Atk.  412. 
(8)  In  Bree  v.  Beck,  1  C.  &  J.  257. 

(4)  See  also  the  Irish  Society  v.  Derry,  (Bishop),  12  Ca.  &  Fin.  666. 

(5)  See  an  account  of  these  hooks  in  the  App.  to  the  first  report  of  the  commissioners  of 
public  records,  c.  8,  p.  82. 

(6)  See  Matthews  v.  Port,  Comb.  63 ;  Pitton  v.  Walter,  1  Str.  162 ;  Vin.  Ab.  tit.  Evi- 
dence, A,  b.  39.  In  the  Huntingdon  Peerage  Case,  two  visitation-books  were  given  in 
evidence  ;  Bell's  Huntingdon  Peerage,  p.  350.  See  also  the  Slane  Peerage  Case,  5  CI.  & 
Fin.  23.  At  the  Herald's  College  are  to  be  found  books  of  entries  of  pedigrees,  concern- 
ing the  admissibility  of  which  some  doubt  exists.  In  an  action  of  ejectment  before 
Fortescue  Aland,  3',  cited  12  Vin.  Ab.  119,  they  were  rejected:  but  they  have  been 
admitted  in  some  older  cases.  See  Thanet  (Earl)  v.  Porster,  T.  Jones,  234 ;  2  Plowd.  425. 
Pedigrees  of  persons  claiming  dignities,  made  out  by  the  heralds,  have  been  admitted 
on  their  authority,  by  the  House  of  Lords ;  as  in  the  claim  to  the  barony  of  Clifford,  A. 
D.  1691,  Journ.  Vol.  14,  p.  613  ;  Vol.  15,  p.  303.  And  see  a  standing  order  of  the  House 
of  Lords  upon  the  subject,  Journ.  Vol.  31,  p.  583.  The  books  of  entries  of  funeral  certifi- 
cates are  described  in  App.  to  First  Report  of  Record  Commission,  c.  8,  p.  82.  This  species 
of  evidence  was  tendered  in  the  Banbury  Peerage  Case.  See  Le  Merchant's  report  of 
that  case,  p.  415,  and  in  the  Huntingdon  Peerage  Case,  in  order  to  prove  who  was  the  chief 
mourner  at  a  particular  funeral.  In  the  same  case,  evidence  was  given  of  a  funeral 
achievement.    See  minutes  of  the  De  Lisle  Case,  p.  12,  as  to  the  Earl  Marshal's  book. 

(7)  Rex.  v.  Bowler,  O.  B.  June,  1813,  before  Gibbs,  C.  J.,  and  Le  Blanc,  J.  See  5  &  6 
Vict.  c.  84 ;  8  &  9  Vict.  c.  100,  §  2. 

(8)  Sergeson  v.  Sealey,  2  Atk.  413.  See  also  Dane  v.  Kirkwall,  6  C.  &  P.  683 ;  Frank  v. 
Frank,  3  M.  &  K.  315, 

(9)  Faulder  v.  Silk,  3  Camb.  126. 

Note  325. — In  Pennsylvania,  held,  that  an  inquisition  taken  under  a  commission  de 
Vol.  n.  29 
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non  est  factum,  for  the  purpose  of  showing  that  the  obligor  had  been  a 
lunatic  from  a  certain  time,  a,s  found  by  the  inquisition. 

*267  *  Inquisition  by  warrant  of  Court  of  Exchequer.  An  inquisition 
taken  by  virtue  of  a  commission  which  issued  in  the  reign  of  Queen 
Elizabeth,  under  the  seal  of  the  Court  of  Exchequer,  to  commissioners  to 
inquire  whether  a  prior  was  seized  of  certain  lands  as  parcel  of  a  manor,  or 
whether  the  crown  was  seized  of  them  after  the  dissolution  of  the  priory, 
was  adjudged  to  be  good  evidence  of  those  facts.  (1)  And  an  inquisition 
taken  under  an  order  of  the  House  of  Commons,  is  evidence  respecting  the 
fees  of  certain  offices.  (2) 

lunatico  inquirendo,  finding  that  a  person  is  of  unsound  mind,  and  has  been  so  for  a  cer- 
tain time  prior  to  the  finding,  is  prima  fade  evidence  to  show  that  a  deed  purporting  to 
have  been  executed  by  such  person,  during  that  period,  is  invalid  because  of  mental  incom- 
petency in  the  grantor.  Hutchinson  v.  Sandt  et  al ,  4  Rawle,  234.  And  this,  though  it 
was  entirely  an  ex  pa/rte  proceeding  as  it  respected  the  claimants  under  the  deed.  Id.  239. 
So  in  New  Jersey  (Den  v.  Clark,  5  Halst.  317) ;  New  York  (Hart  v.  Deamer.  6  Wend.  497 ; 
Matter  of  Christie,  5  Paige,  342) ;  and  Kentucky  (seTnhle,  Craig  v.  Feland,  4  Monroe,  228, 
232).  See  Pearl  v.  McDowell,  3  J.  J.  Marsh,  658.  It  is,  however,  liable  to  be  rebutted  by 
testimony  showing  the  sanity  of  the  grantor,  or  that  he  executed  a  deed  during  the  lucid 
interval.  Hutchinson  v.  Sandt,  supra.  Bat  it  cannot  be  invalidated  by  the  testimony  of 
members  of  the  inquest,  that  they  did  not  intend  to  find  the  persons  insane  for  the  whole 
time  specified  in  the  inquisition,  or  that  they  did  not  know  until  after  the  report,  that  it 
was  retrospective  in  its  operation.  Id.  The  doctrine  that  an  inquisition  of  lunacy  is  but 
primd'facie  evidence  against  persons  not  parties  nor  privies,  has  been  recognized  in  the 
following  cases :  Armstrong  v.  Short,  1  Hawks'  Rep.  11  ;  Den  v.  Clark,  5  Halst.  217.  If 
it  merely  find  him  "  incapable  of  managing  his  affairs,"  it  is  not  evidence  of  lunacy.  Arm- 
strong V.  Short,  supra.  As  to  the  effect  of  these  inquisitions  in  Massachusetts,  see  Stone 
V.  Damon,  12  Mass.  Rep.  488  ;  Chase  v.  Hathaway,  14  Id.  322 ;  Wait  v.  Maxwell,  5  Pick. 
217.  As  in  favor  of  the  lunatic  himself,  the  inquest  in  North  Carolina,  has  been  held  con- 
clusive.   Arrington  v.  Short,  3  Hawks'  Rep.  71. 

(Where  the  insanity  of  a  person  is  once  established  on  an  inquisition,  its  continuance 
will  be  presumed  j  and  the  burden  of  proving  his  sanity  is  thereby  thrown  upon  the  party 
who  asserts  the  validity  of  his  contract,  deed  or  will.  Terry  v.  BulBngton,  11  Geo.  387. 
The  inquisition  is  admissible  against  a  stranger  to  the  proceedings  who  had  no  opportu- 
nity to  offer  or  cross-examine  witnesses ;  but  is  not  exclusive  against  him.  Osterhout  v. 
Shoemaker,  3  Hill  R.  513  ;  Matter  of  Giles,  11  Paige  Ch.  R.  243,  Demilt  v.  Leonard,  19 
How.  Pr.  140 ;  Wadsworth  v.  Sharpsteen  &  Moffatt,  4  Seld.  388.  In  respect  to  acts  of  the 
alleged  lunatic  or  habitual  drunkard,  performed  after  the  taking  of  the  inquisition  finding 
his  lunacy  or  habitual  drunkenness,  the  finding  of  the  jury  is  conclusive  against  all  per- 
sons having  knowledge  of  the  proceedings.  Wadsworth  v.  Sherman,  14  Barb.  R.  169 ; 
Pitzhugh  V.  Wilcox,  13  Id.  335.  But  his  estate  is  chargeable  on  a  contract  for  necessaries. 
Richardson  v.  Strong,  13  Ired.  106.)  • 

(1)  Tooker  v.  Beaufort  (Duke),  1  Burr.  146 ;  S.  C.  Sayer,  297. 

(3)  Green  v.  Hewett,  Peake  N.  P.  C.  184. 

Note  330.— The  following  miscellaneous  cases  of  inquisitions  had  in  virtue  of  certain 
local  statutes,  may  perhaps  be  worthy  of  notice.  In  Pennsylvania,  the  inquisition  of  a 
jury  under  the  landlord  and  tenant  law,  to  obtain  possession  by  the  landlord,  is  not 
conclusive  as  to  title.  Galbraith  v.  Black,  4  Serg.  &  Rawle,  207.  The  proceeding  is  a 
summary  «ne.  "  The  jury,"  say  the  court,  "  are  to  appear  within  four  days  after  issuing 
the  summons,  ani  although  the  tenant  is  also  summoned,  and  has  an  opportunity  of 
being  heard,  yet  it  cannot  be  supposed  that  the  matter  in  dispute  can  be  decided  in  a  man- 
ner as  satisfactory  as  in  a  court  of  justice.  If  the  landlord  obtain  his  possession,  the 
object  of  the  law  is  answered,  and  it  does  not  appear  that  justice  would  be  promoted  by 
extending  the  efficacy  of  the  proceeding  any  further.  Should  an  action  afterwards  be 
brought  by  the  tenant,  to  try  the  title,  the  truth  might  be  better  ascertained  by  the  evi- 
dence produced  on  the  trial,  without  considering  the  tenant  as  estopped  by  the  proceed- 
ings before  tlie  justices.     Id.  pp.  211,  212. 

In  New  York,  an  inquisition  of  damages  by  appraisers,  pursuant  to  the  act  relative  to 
turnpike  companies  (1  R.  L.  228,  g  3  ;  see  1  R.  S.  583,  g  36),  is  conclusive  as  to  the  facts 
stated  in  it  touching  their  own  proceedings  ;  and  if  enough  appears  to  show  jurisdiction 
of  the  subject  matter,  the  court  will  not  collaterally,  in  an  action  of  trespass  wherein  it  is 
alleged  that  the  proceedings  of  the  appraisers  have  been  irregular,  inquire  into  the  regu- 
larity of  such  proceedings ;  nor  in  such  action  will  they  allow  It  to  be  proved  that  one  of 
the  appraisers  had  not  the  qualifications  required  by  the  act ;  as,  that  he  was  not  a  free- 
holder. These  defects  must  be  corrected  by  certiorari.  Van  Steenberirh  v  Bia-elow  3 
Wend.  Rep.  42.  s       •      B         , 
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Sheriff ''s  inquisition  as  to  property  not  evidence.  Inquisitions  which  are 
extra-judicial,  are  not  admissible  in  evidence.  Thus,  an  inquisition  made 
by  a  sheriff's  jury,  for  the  purpose  of  ascertaining  who  was  entitled  to  the 
property  of  goods  taken  under  an  execution,  seems  not  to  be  admissible 
evidence  against  the  sheriff,  in  an  action  of  trover  brought  by  the  party  in 
whose  favor  the  inquisition  was  found. (l)  This  evidence  was  received  at 
the  trial  by  BuUer,  J.,  but  held  by  him  not  to  be  conclusive;  and  a  verdict 
having  been  found  for  the  defendants,  a  motion  was  afterwards  made  for  a 
new  trial,  on  the  ground  that  the  inquisition  was  conclusive  evidence  in 
favor  of  the  plaintiff,  as  against  the  person  who  contested  the  property  with 
the  plaintiff,  and  who  was  present  at  the  tim6  of  taking  the  inquisition. 
But  the  court  refused  the  application.   Eyre,  C.  J.,  said,  he  doubted  whether 

a  sheriff  could,  strictly  speaking,  hold  any  inquisition  as  to  property, 
*268     except  under  a  writ  de  proprietate  *probanda  in  replevin.     And  Bul- 

ler,  J.,  said,  he  ought  not  to  have  admitted  the  evidence  at  the  trial, 
as  the  inquisition  was  not  under  the  king's  writ,  but  merely  a  proceeding 
by  the  sheriff  on  his  own  authority.  Such  an  inquisition  is  not  evidence 
for  the  sheriff,  unless,  perhaps,  if  the  question  were  whether  the  sheriff  had 
acted  maliciously.  (2) 

Ooroner's  inquisition  not  conclusive.  An  inquisition  of  felo  de  se,  taken 
by  the  coroner  super  visum  corporis,  is  considered  by  Lord  Coke  to  be  con- 
clusive evidence  of  the  fact  against  the  executors  or  administrators  of  the 
deceased.(8)  But  Lord  Hale,  in  his  Pleas  of  the  Crown,(4)  is  of  a  different 
opinion,  justly  conceiving  it  unreasonable  that  they  should  be  concluded, 
and  lose  the  goods  of  the  deceased  without  an  answer,  by  an  inquisition 
which  may  be  taken  by  the  coroner  behind  their  backs.     And  it  is  now 

See,  as  to  an  inquisition  of  a  riot  in  Virginia,  Maokaboy  et  al.  v.  The  Commonwealth,  2 
Virg.  Gas.  268. 

(1)  Latkow  V.  Earner,  2  H.  Bl.  437  ;  Glossop  v.  Pole,  3  M.  &  S.  175. 

(2)  By  Lord  BUenborough,  C.  J.,  in  Glossop  v.  Pole,  8  M.  &  S.  175,  177. 

Note  327.  —  In  New  York,  this  proceeding  of  the  sheriff  to  ascertain  the  title  of  pro- 
perty, has  long  been  recognized  and  sanctioned.  If  he  has  doubts  whether  property 
actually  levied  on,  or  about  to  be,  belongs  to  tl^  defendant  in  execution,  he  may  summon 
a  jury  and  try  the  title;  and  should  the  jury  find  the  property  out  of  the  defendant, 
although  it  will  not  be  conclusive  upon  the  question  of  property,  yet  the  sheriff  cannnot 
be  compelled  to  paiceed  further  witliout  a  full  indemnity ;  and  if  the  plaintiff  refuses  such 
indemnity,  the  inquisition  will  operate  as  a  complete  defense  to  the  sheriff,  in  an  action 
against  him  for  a  false  reture  of  mdla  bona.  Center  v.  Patterson,  8  Cowen's  Eep.  65  ; 
Bayley  v.  Bates,  7  John.  Rep.  186 ;  Van  Cleef  v.  Fleet,  15  Id.  147 ;  Williams  v.  Lowndes,  1 
Hall's  N.  Y.  S.  C.  579  ;  Townsend  v.  Phillips,  10  Johns.  Rep.  98  ;  Graham's  Pr.  371  ;  Piatt 
v.  Sherry,  7  Wend.  Rep.  236.  See  also  Hart  v.  Deamer,  6  Id.  499  ;  Magne  v.  Seymour,  5 
Id.  309.  But  if  an  adequate  indemnity  is  tendered  to  the  sheriff,  and  he  should  unreason- 
ably refuse  it.  and  return  nulla  bona,  he  will  do  so  at  the  peril  of  being  made  liable  for  a 
false  return.  Bayley  v.  Bates,  8  Johns.  Rep.  186 ;  Van  Cleef  v.  Fleet,  15  Id.  147.  The 
plaintiff,  however,  is  not  bound  to  tender  an  indemnity,  till  the  jury  shall  have  passed  on 
the  question  of  property.  Center  v.  Patterson,  8  Cowen's  Rep.  65  ;  Piatt  v.  Sherry,  7 
Wend.  Rep.  236  ;  The  People  v.  Schuyler,  4  N.  Y.  173  ;  3  Hill,  386.  The  sheriff  may 
require  a  bond  of  indemnity  before  seizing  goods  in  the  hands  of  a  third  person  claiming 
title  to  them  ;  Chamberlain  v.  Seller,  18  N".  Y.  115. 

The  inquisition  finding  property  in  the  defendant  in  execution  will  not  be  evidence  for 
the  sheriif  in  an  action  against  him  for  taking  the  property,  brought  by  a  stranger,  except 
for  the  mere  purpose  oMhowing  that  he  has  not  acted  maliciously  and  to  mitigate  the 
damages.  Townsend  v/Phillips,  10  Johns.  Rep.  98.  See  also  Gilbert  on  Executions,  31 ; 
Graham's  Pr.  371. 

It  seems  that  Q.  constable  has  the  same  power,  in  this  respect  as  a  sheriff.  See  Town- 
send  V.  Phillips,  10  Johns.  Rep.  98  ;  Piatt  v.  Sherry,  7  Wend.  Eep.  236.  For  the  doctrine 
on  this  subjedt  in  Indiana,  see  Chinn  v.  Russell,  2  Blackf.  Rep.  172,  173,  and  note  1,  at  p. 
174  ;  Bosley  v.iFarquar,  Id.  61,  and  note  3,  at  p.  70. 

(3)  3  InsK  55,  citing  Stanf.  P.  C.  183,  d. 

(4)  1  Pi.  Cr.  416. 
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settled  that  such  an  inquisition  may  be  removed  into  the  Queen's  Bench, 
and  traversed  by  the  executors  and  administrators  of  the  deceased.  (1) 

Judgment  on  quo  warranto.  Upon  the  same  principle  on  which  inquisi- 
tions are  receivable  in  evidence,  it  has  been  held,  in  an  action  by  the 
*269  lord  of  the  manor  against  a  *copyholder,  for  trespassing  on  the  free 
warren  of  the  plaintiff,(2)  that  a  judgment  on  a  quo  warranto  brought 
against  a  former  owner  of  the  manor  —  whereon  the  defendant  pleaded,  and 
the  attorney-general  confessed  a  prescriptive  title  to  the  franchise  of  free 
warren,  as  •  appurtenant  to  the  manor  —  was  evidence  for  the  plaintiff  in 
support  of  the  right  of  free  warren  by  prescription ;  it  being  the  judgment 
of  a  competent  court  upon  a  matter  of  a  public  nature,  which  concerned  the 
crown  and  the  subject.  (3) 

A  variety  of  other  inquisitions,  some  upon  oath  and  others  not  on  oath, 
might  be  added  to  those  already  enumerated.  (4)  In  order  to  exhaust  the 
subject,  it  would  be  necessary  to  pursue  inquiries  concerning  the  records 
of  the  country,  which  would  extend  to  a  most  inconvenient  length.  (5)  It 
appears  sufficient  to  refer,  in  conclusion,  to  the  different  ecclesiastical  inqui- 
sitions or  surveys. 

Surveys  of  ecolesiastical  benefices.  The  Valor  JBeneficiorum,  or  Pope 
Nicholas's  Taxation,  is  another  document  of  a  public  nature.  In  the  year 
1288,  Pope  Nicholas  the  Fourth,  to  whose  predecessors  in  the  see  of  Rome 
the  first  fruits  and  tenths  of  all  ecclesiastical  benefices  had  for  a  long  time 
beed  paid,  granted  the  tenths  to  King  Edward  the  First  for  six  years, 
towards  defraying  the  expenses  of  an  expedition  to  the  Holy  Land ;  and 
that  they  might  be  collected  to  their  full  value,  a  taxation  by  the  king's 
precept  was  begun  in  that  year,  and  finished  in  the  province  of  Canterbury, 
in  the  year  1291,  or  the  twentieth  year  of  the  reign  of  Edward  the  First, 
and  for  that  of  York  in  the  following  year,  the  whole  being  under  the 
direction  of  the  Bishops  of  Winchester  and  Lincoln.  (6)  This  taxation  of 
Pope  Nicholas  is  an  important  document,  because  all  the  taxes,  as  well  those 
paid  to  our  kings  as  those  to  the  pope,  were  regulated  by  it,  till  the  survey 
made  in  the  twenty-sixth  year  of  Henry  the  Eighth,  and  because  the  statutes 
of  colleges  founded  before  the  Reformation  are  interpreted  by  this  criterion ; 
according  to  which  their  benefices  Under  a  certain  value  are  exempted  from 
the  restriction  in  the  statute  of  the  twenty-first  of  Henry  the  Eighth  con- 
cerning pluralities.  (7)  The  taxation  is  evidence  of  the  raj;e  and  value  at 
which  the  persons  employed  in  that  taxation  thought  fit  at  that  time 
*2'70  to  estimate  the  *living.  (8)  The  original  is  kept  in  the  office  of  the 
king's  remembrancer  in  the  Exchequer. 

A  new  Valor  Beneficiorum  was  instituted  in  the  twenty-sixth  year  of 
Henry  the  Eighth,  when  the  first  fruits  and  tenths  of  every  ecclesiastical 
promotion  were  annexed  to  the  revenue  of  the  crown.  (9)  To  ascertain  their 
value,  ecclesiastical  surveys  were  taken,  by   virtue  of  commissions  in  the 

(1)  See  1  Saund.  862,  note  1  by  the  editoT,  who  has  there  collected  the  cases  on  this 
subject.    As  to  the  duty  of  the  coroner  in  taking  an  inquest,  see  stat.  1,  H.  VIII  c  8 

(2)  Carnarvon  (Earl)  v.  Villebois,  13  M.  &  W.  313. 

(3)  See  by  Parke,  B.,  Id.  331. 

(4)  See  infra,  note  408. 

(5)  An  account  of  inquisitions  post  mortem  may  be  seen  in  the  Report  of  the  proceedings 
of  Commissioners  of  Public  Records,  App.  F  1.,  p  63.  An  account  also  of  inquisitions  ad 
quod  damnum  may  be  seen  in  the  same  report,  App.  F  2.  An  extent  taken  pursuant  to  a 
Stat,  of  4  Edw.  I,  was  admitted  in  Rowe  v.  Brenton  (8  B.  &  C.  747  ;  S.  C,  3  M.  &  R.  164), 
though  the  commission  could  not  be  found.  Survey  of  a  nunnery  from  the  First-Fruits 
Office,  in  Kellington  v.  Trin.  Col.,  1  Wils.  170:  Underbill  v,  Durham,  3  Gwill.  543. 

(6)  See  first  Report  of  House  of  Commons  on  Public  Records,  p.  15.        , 

(7)  Humphrey  v.  Knight,  Cro.  Car.  455  ;  3  Lutw.  1305  ;  Stump  v.  Ayliffe,  3  Gwill.  536. 

(8)  By  Lord  Redesdale,  in  Bullen  v.  Michel,  2  Pri.  477. 

(9)  St.  36  Hen.  VIII,  c.  3. 


SEC.  vni.]  Of  Inquisitions.  229 

king's  name  issuing  under  the  great  seal.(l)  It  is  to  observed,  that  the 
Vaior  Heneficiorum  of  the  reign  of  Henry  the  Eighth  in  no  instance  men- 
tions the  existence  of  a  modus.  The  commissioners  appear  not  to  have 
taken  notice  of  any  existing  modus,  or  immemorial  agreement  between  the 
parson  and  the  occupiers ;  but  to  have  calculated  the  value  of  the  first 
fruits  and  tenths,  without  considering  the  question  of  modus,  or  any  other 
legal  exemption.  (2) 

JEjff'ect  of  ecclesiastical  inquisitions.  The  ecclesiastical  inquisitions  are 
used,  generally,  as  affording  an  inference,  and  not  for  the  simple  purpose 
of  proving  a  fact ;  as,  for  example,  whether,  consistently  with  the  value  of 
a  benefice,  as  stated  in  such  surveys,  it  is  probable  that  a  modus  of  a  par- 
ticular amount  should  have  existed  in  the  parish  from  time  immemorial. 
Consequently  if  can  rarely  happen,  that  these  surveys  are  conclusive  for  the 
purpose  for  which  they  are  produced.  (3)  Great  difference  of  opinion  as  to 
their  effect  for  such  purposes,  and  as  to  their  actual  and  comparative  credit, 
has  been  expressed  by  judges  on  various  occasions. (4) 

*27l  *  Parliamentary  surveys.  Surveys  of  the  church  and  crown  lands 
were  taken  by  commissioners  in  the  time  of  the  Commonwealth, 
undet  the  authority  of  acts  or  ordinances  of  the  Parliament ;  and  copies  of 
these  surveys  were  deposited  in  many  of  the  cathedrals.  The  originals 
would  have  been  good  evidence  of  the  particulars  of  the  surveyed  estateSj 
upon  the  same  principle  as  the  other  public  surveys  which  have  been  before 
mentioned ;  but  as  they  were  destroyed  at  the  time  of  the  great  fire  in 
London,  the  copies  have  been  admitted  as  evidence  in  the  place  of  the 
original  surveys,  provided  they  have  been  kept  in  unsuspected  repositories.  (5) 

(1)  Id.  §8  3, 10.  ~ 

(2)  The  Inquisitiones  Nonarum  form  another  ecclesiastical  survey.  A  grant  having  been 
made  by  Parliament  to  Edward  III,  in  the  14th  year  of  his  reign,  of  the  ninth  lamb,  ninth 
fleece  and  ninth  sheaf,  assessors  and  venditors  vrere  thereupon  appointed,  by  three  com- 
missions under  the  great  seal,  for  every  county  in  England,  and  directed  to  assess  and  sell 
these  ninths.  The  Inquisitiones  Nona/rum  were  taken  under  the  third  commission ,  whereby 
the  commissioners  were  directed  to  levy  the  ninth  of  corn,  wool  and  lambs  in  every 
parish,  according  to  a  certain  value  ;  and  in  order  to  gain  correct  information  upon  this 
point  they  were  directed  to  take  inquisitions,  upon  the  oath  of  the  parishioners,  in  every 
parish.    See  Rep.  of  Com.  of  Pub.  Rec.  App.  L  2,  p.  146. 

(3)  See  Robinson  v.  Williamson,  9  Pri.  136  ;  O'Connor  v.  Cook,  6  Ves.  665  ;  8  Ves.  535  ; 
Permer  v.  Loraine,  cited  1  C.  &  J.  268,  and  the  cases  collected  in  Short  v.  Lee,  3  Jac.  &  W. 
464  ;  Ashby  v.  Power,  3  E.  &  Y.  1311. 

(4)  See  Bree  v.  Beck;  1  C.  &  T.  267.  In  Drake  v.  Smith  (5  Pri.  377),  Richards,  C.  B.,  says 
that  he  had  sufficient  experience  in  these  subjects  to  say  that  these  documents  could  not 
be  implicity  relied  on.  In  Jee  v.  Hockley  (4  Pri.  88),  where  there  was  merely  evidence  of 
the  payment  of  the  modus  on  the  one  side,  and  the  amount  of  the  modus  was  inconsistent 
with  all  the  ancient  documents,  the  chief  baron  said  that  these  documents  were  never  con- 
clusive, and  did  not  make  the  case  so  clear  as  to  prevent  him  from  directing  an  issue.  In 
Armstrong  v.  Hewitt  (4  Pri.  221),  it  was  said  by  the  court  that  the  ecclesiastical  survey,  or 
any  other  ancient  document,  was  not  equivalent,  in  point  of  evidence,  to  usage.  To  the 
same  effect,  see  Tamberlain  v.  Humphreys,  Gwill.  1845.  In  a  case  of  Weston  v.  Vaughton, 
tried  at  Warwick,  Lord  Tenterden,  C.  J.,  said  that  it  had  been  generally  supposed 
that  Pope  Nicholas's  valuation  was  too  low,  but  as  the  value  of  the  living  for  the 
purpose  of  the  inquiry  was  to  be  taken  one  hundred  years  previous  to  the  survey  it 
might  be  adopted  as  a  safe  guide.  In  Chapman  v.  Smith,  (2  Ves.  sen.  506),  the  chancellor 
treated  the  survey  of  Henry  VIII  as  too  low.  See  also  6  Pri.  483  ;  2  E.  &  Y.  141 ;  3  E.  & 
Y.  951.  See  further,  as  to  the  ecclesiastical  survey,  and  its  effect  in  proving  endowments 
and  parcels  of  an  abbey,  and  the  circumstance  of  a  religious  house  being  a  greater  or 
smaller  monastery  ;  2  Pri.  329  ;  4  Id.  216  ;  9  Id.  136  ;  3  E.  S  Y.  748,  837,  1022.  1867 ;  2  Jac. 
&  W.  464. 

(5)  Underbill  v.  Durham,  2  Gwill.  542 ;  Green  v.  Proude,  1  Mod.  117 ;  Bullen  v.  Michel, 
4  Dow,  325 ;  S.  C,  2  Pri.  399.  Lord  EUenborough,  C.  J.,  in  Roe  v.  Ireland  (11  East,  283), 
speaks  of  the  extreme  accuracy  of  the  parliamentary  stirvey  ;  and  in  Blundell  v.  Howard 
(1  M.  &  S.  294),  he  said  that  this  document  being  silent  as  to  a  modus  afforded  strong  evi- 
dence against  its  existence.  But  in  Driffield  v.  Orrel  (6  Pri.  324),  the  chief  baron  observed : 
"  As  to  the  fact  of  the  parliamentary  survey  not  referring  to  the  moduses,  there  is  nothing 
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CHAPTER  II. 

OF  THE  ADMISSIBILITY  AND  EFFECT  OF  PUBLIC  WEITINGS  NOT  JUDICIAL. 

The  ordinary  purpose  for  which  public  writin.gs,  not  judicial,  are  pro- 
duced in  evidence,  is  to  prove  facts  by  means  of  an  official  statement.  The 
cases  upon  the  subject  constitute  important  exceptions  to  the  rule  discussed 
in  the  first  part  of  this  work,  which  excludes  hearsay  and  secondary  evi- 
dence. Writings  of  the  nature  in  question  will  be  found  defective,  in 
regard  to  those  securities  which  are  required  for  the  admission  of  evidence 
in  ordinary  cases.  But  they  are  recommended  by  other  securities  which 
are  not  found  in  ordinary  cases,  arising  from  the  public  station  of  the 
authors  of  such  writings,  and  from  the  course  of  public  duty  under  which 
they  have  been  collected  or  issued. 

*272  *  Statements  in  records.  In  some  instances,  thiskind  of  evidence  is  sup- 
posed to  derive  superior  weight  from  the  circumstances  of  its  being 
a  record.  The  evidence,  however,  is  not  on  that  account  incontrovertible.  A 
record  is  conclusive  as  to  all  matters  passing  under  the  inspection  of  the 
proper  officers,  whose  duty  it  is  to  draw  up  the  record,  but  it  is  not  conclusive, 
except  upon  the  principle  of  being  res  judicata,  as  to  other  matters  recited 
or  alleged  in  the  record  to  be  true.(l)  • 

Act  of  Parliament.  The  most  authoritative  species  of  evidence  of  the 
nature  under  consideration,  are  acts  of  Parliament;  though  it  may  be 
doubted  whether  the  facts  recited  in  them  are  always  inquired  into  with 
the  same  care  that  has  been  used  in  several  other  species  of  public  investi- 
gations. It  has  been  held,  that  the  preamble  of  an  act  of  Parliament,  reciting 
that  certain  outrages  had  been  committed  in  parts  of  the  kingdom,  was 
admissible  evidence  for  the  purpose  of  proving  an  introductory  averment  in 
an  information  for  a  libel,  that  outrages  of  that  description  had  existed.  (2) 
Public  acts  of  Parliament,  it  was  said,  are  binding  upon  every  subject ;  the 
judges  are  bound  to  take  judicial  notice  of  their  contents;  every  subject  is, 
in  judgment  of  law,  privy  to  the  making  of  them,  and  supposed  to  know 
them ;  the  passing  of  an  act  of  Parliament  is  a  public  proceeding  in  all  its 
stages,  and  when  the  act  is  passed,  it  is,  in  the  contemplation  of  law,  the  act 
of  the  whole  body  of  the  kingdom. 

But  recitals,  even  in  a  public  act,  are  not  conclusive  evidence  of  the  facts 
therein  stated.  Thus,  where  a  place  was  mentioned  in  the  schedule  to  the 
Municipal  Corporation  Act(3)  as  being  a  borough,  evidence  was  admitted 
to  show  that  this  description  was  incorrect.  (4) 

A  private  act  of  Parliament,  and  private  in  its  nature,  is  not  admissible 
in  evidence  as  against  strangers,  though  it  contain  a  clause  declaring  that  it 
shall  be  deemed  and  taken  to  be  a  public  act,  and  judicially  taken  notice  of 
without  being  specially  pleaded.  Such  a  clause  relates  to  the'  forms 
of  pleading,  and  does  not  vary  the  nature  and  operation  of  the  act.  (5)  A 
preamble,  therefore,  in  a  private  act,  reciting  certain  facts,  is  not  proof  of 

in  that  when  opposed  to  the  proof  of  actual  payment."  He  continued,  "  Had  that  docu- 
ment even  stated  that  there  was  no  modus,  though  it  is  entitled  to  great  respect  on  some 
questions,  yet,  as  being,  on  that  subject,  res  inter  alios  acta,  it  would  not  be  strong  enough 
to  overpower  the  positive  evidence  of  actual  payment."  See  further  as  to  this  survey, 
Doe  v.  Harcourt,  Peake's  Ev.  App.  28  ;  1  E.  &  Y.  581 ;  Atkins  v.  Dake,  1  M'Cl.  &  Y,  221, 
833,  231  ;  Travis  v.  Oxter,  3  E.  &.  Y.  1252. 

(1)  See  Holt  v.  Miers,  9  C.  &  P.  191. 

(3)  R.  V.  Sutton,  4  M.  &  S.  532.  See  R.  v.  De  Berenger,  3  M.  &  L.  67,  as  to  the  recital 
of  the  existence  of  a  war. 

(3)  5  &  6  Wm.  IV,  c.  76. 

(4)  R.  V.  Greene,  6  A.  &  E.  548. 

.   (5)  Brett  y.  Beales,  1  M.  &  M.  241.     See  also  Taylor  v.  Parry,  1  M.  &  G.  604. 
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those  facts  as  against  %.  stranger  or  third  party.  Nor  are  the  public  gene- 
rally considered  as  affected  by  the  contents  of  such  an  act.(l) 

Private  acts,  however,  and  the  fecitals  therein,  may  be  received  as 
*273     *evidence  of  reputation  in  cases  of  pedigree, , and  generally  in  cases 

where  evidence  of  reputation  is  admissible.  (2) 

(1)  By  Lord  Abinger,  C.  B.,  in  Ballard  v.  Way,  1  M.  &  W.  539. 

(2)  See  Wharton  Peerage  Case,  12  CI.  &  Fin.  303 ;  Carnarvon  (Earl)  v.  Villebois,  13 
M.  &W.813,331.  / 

Note  328. — For  a  very  full  collection  of  the  English  authorities,  showing  what  are  public 
and  what  are  private  statutes,  the  reader  is  referred  to  9  Petersd.  Abr.  190,  note. 

Though  a  statute  contains  provisions  of  a  private  nature,  as  to  incorporate  a  bank, 
&c.,  yet  if  it  also  contain  provisions  for  the  forfeiture  of  penalties  to  the  state,  or  for  the 
punishment  of  public  offenses  in  relation  to  such  bank,  it  is  a  public  statute.  Rogers' 
Case,  2  Qreenl.  Rep.  303  ;  Rex  v.  Bagg,  Skinn.  429.  It  seems,  however,  that  all  laws  incor- 
porating banks  £w:e  public  statutes,  which  need  not  be  specially  pleade*;  for  these 
institutions  are  public  in  their  nature  and  character,  and  their  operations  affect  the  entire 
community.  Bank  of  Utica  v.  Smedes,  3  Cowen's  Rep.  662,  684,  per  Sanford,  Chancellor. 
See  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384,  388.  The  act  incorporating  the 
United  States  Bank  is  so  (Rogers'  Case,  2  Greenl.  Rep.  303 ;  M'Culloch  v.  The  State  of 
Maryland,  4  Wheat.  Rep.  31 6) ;  and  whether  it  be  public  or  not,  there  is  no  necessity 
of  setting  it  forth  in  an  action  brought  by  the  bank.  President,  &c.,  of  the  United  States 
Bank  v.  Haskins,  1  John.  Cas.  182.  (Where  the  plaintiff  sues  as  a  corporation,  and  the 
defendant's  answer  does  not  deny  plaintiff's  corporate  capacity,  it  need  not  be  proved. 
Bank  of  Genesee  v.  Patchin  Bank,  3  Kernan  R.  314 ;  1  Duer  R.  708  ;  Voorhies'  N.  Y.  Code, 
139  (5th  ed.).)  See  Farmers  &  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5.  So  also  an 
act  incorporating  a  turnpike  company,  with  a  clause  vesting  the-road  in  the  people  on  a 
certain  event,  is,  it  seems,  a  public  act ;  for  "  all  highways,  as  contradistinguished  from 
private  ways,  are  common  to  all  the  people  of  the  state,  and  concern  them  generally.  A 
new  creation  of  a  highway,  or  a  new  modification  of  an  ancient  way,  does  not  affect  the 
mode  of  using  it  generally.  It  is  still  a  highway,  in  the  pr^ervation  of  which  all  citizens 
are  interested.  It  contributes  essentially  to  their  convenience.  The  toll  is  merely  exact- 
able  for  its  construction,  maintenance,  and  repair."  Per  Lansing,  Chancellor,  in  Jenkins 
v.  Union  Turnpike  Co.,  1  Cain.  Cas.  in  Err.  86,  93.  Laws  regulating  the  taking  of  fiish  are 
made  for  the  public  benefit  to  jireserve  the  fish,  and  are  public  statutes  of  which  j  udges 
will  ex  officio  take  notice  (Burnham  v.  Webster,  5  Mass.  Rep.  266) ;  especially  those  impos- 
ing penalties  on  all  persons  offending  against  them.    Commonwealth  v.  M'Curdy,  Id.  824. 

S.  P.,  Bogardus  v.  Trinity  Church,  4  Paige,  178,  197 ;  Legraud  v.  Hamp.  Sid.  College,  5 
Munf.  Rep.  324;  Pearl  v.  Allen,  3  Tyl.  Rep.  311 ;  Whetcroft  v.  Dorsey,  3  Har.  &  M'Hen. 
357 ;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass.  Rep.  91 ;  Duncan  v.  Dubois,  3  John.  Cas. 
125.    And  see  the  cases  cited  in  note  324. 

(The  court  will  take  j  udicial  notice  of  a  public  statute ;  Methodist  E.  U.  Church  v.  Pickett, 
19  N.  Y.  482 ;  of  tlte  civil  divisions  of  the  state  ;  Chapman  v.  Wilber,  6  Hill,  475  ;  7  Cowen, 
429  ;  7  Barb.  472  j'W.  Lake  Co.  v.  Young,  40  N.  H.  420  ;  that  a  town  named  in  apleading 
lies  in  a  certain  county ;  People  v.  Breese,  7  Cowen,  429  ;  6  Hill,  475  ;  that  certain  rivers 
in  the  state  are  navigable  highways  at  common  law ;  Browne  v.  Scofield,  8  Barb.  239  ; 
that  an  election  was  held  on  a  given  day ;  Rice  y.  Mead,  22  How.  Pr.  445  ;  that  the  third 
day  of  grace  on  a  note  fell  on  a  Sunday  ;  Mechanics'  &  Farmers'  Bank  v.  Gibson,  7  Wend. 
400  ;  that  a  pound  sterling  is  worth  $4.84,  the  amount  for  which  it  is  received  under  the 
act  of  Congress  ;  McButt  v.  Hoge,  2  Hilt.  81.  Courts  will  also  take  notice  of  Government 
surveys  of  the  public  lands ;  Atwater  v.  Schenck,  9  Wis.  160  ;  of  the  terms  of  court ;  Pugh 
V.  State,  2  Head  (Tenn.),  227;  Morgan  v.  State,  12  Ind.  448;  of  the  accession  of  anew 
governor  to  office  ;  Hizer  v.  State,  12  Ind.  330  ;  of  its  own  officers  and  attorneys  ;  Dyer  v. 
Flint,  21  111.  80 ;  Thompson  v.  Haskell,  Id.  315 ;  People  v.  Nivens,  1  Hill,  154 ;'  of  the 
ordinary  modes  of  transacting  commercial  business  within  the  state ;  Bronson  v.  Wiman, 
8  N.  Y.  182  ;  and  of  notorious  facts,  such  as  the  time  it  takes  a  steamer  to  cross  the  Atlantic. 
Oppenheim  v.  Wolf,  3  Sand.  Ch.  571.) 

In  ETentucky,  however,  the  courts  judicially  notice  private  as  well  as  public  acts,  without 
their  being  formally  pleaded.  Halbert  v.  Skyles,  1  Marsh.  Ken.  Rep.  368 ;  Farmers  & 
Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5. 

In  Virginia,  private  statutes  need  not  be  specially  pleaded ;  yet  they  must  be  exhibited 
to  the  court  as  documents,  and  are  not  noticed  judicially  like  public  statutes.  Legrand  v. 
Hamp.  Sid.  College,  5  Munf.  Rep.  324. 

The  courts  will  j  udicially  notice  all  statutes  prescribing  the  limits  of  counties  and  towns. 
Commonwealth  v.  Springfield,  7  Mass.  Rep.  9.  And  they  will  notice  not  only  the  tenor 
of  a  public  statute,  but  the  time  of  its  passage  also,  when  such  time  becomes  material. 
The  People  v.  Herkimer,  4  Cowen's  Rep.  345. 

The  public  statutes  of  one  state,  however,  will  not  be  taken  notice  of  judicially  in  the 
courts  of  another ;  but  are  to  be  shown  in  the  same  manner  as  private  statutes.    Peaisoll 
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t274  *  Parliamentary  resolutions.  A  resolution  of  either  House  of  Parlia- 
ment has  been  considered  not  to  be  evidence  of  the  truth  of  the  facts 
there  affirmed.  In  the  case  of  Titus  Gates,  who  was  charged  with  having 
committed  perjury  on- the  trial  of  persons  suspected  of  the  Popish  Plot,  a 
resolution  in  the  journals  of  the  House  of  Commons,  asserting  the  exist- 
ence of  the  plot,  was  not  allqp«red  to  be  evidence  of  that  fact.(l)  But  an 
address  of  the  lords  to  the  king,  and  the  king's  answer,  being  acts  of  state, 
h^e  been  admitted  as  evidence  of  an  averment  in  an  information,  that  eer- 
taiii  differences  had  existed  between  the  King  of  England  and  the  King  of 
Spain.  (2) 

Journals  of  parliament.     The  proceedings  of  the  Lords  and  Commons, 

which  are  not  acts  of  Parliament,  are  properly  evidenced  by  their 

*275    joxi(rnals(3)     These  are  the  *documents  peculiarly  appropriated  to 

V.  Dwight,  3  Mass.  Bep.  84 ;  Legg  v.  Legg,  8  Id.  99  ;  Walker  v.  Maxwell,  1  Id.  104 ;  Beau- 
champ  V.  Mudd,  Hardin's  Rep.  165 ;  Herring  v.  Selden,  2  Aik.  12 ;  Elliott  v.  Ray,  2  Blackf. 
iteep.  31 ;  Cone  v.  Cotton,  Id.  82  ;  Stout  v.  Wood,  1  Id.  71 ;  Canal  Company  v.  Railroad 
Cbmpany,  4  Gill  &  John.  1,  63,  per  Bland,  Chancellor ;  Haven  v.  Foster,  9  Pick.  112, 130 ; 
Talbot  V.  David,  2  Marsh.  Ken.  Rep.  603,  609 ;  Tarlton  v.  Briscoe,  4  Bibb,  78,  75;  Thomas 
V,  Robinson,  3  Wend.  Rep.  267 ;  Sheldon  v.  Hopkins,  7  Id.  435. 

And  as  it  respects  the'Union  at  large,  the  act  of  Congress  relative  to  insolvent  debtor/ 
within  the  Distriet  of  Columbia  is  a  private  act,  of  which  the  courts  in  the  several  states 
are  not  bound  to  take  notice,  unless  it  is  specially  shown  to  them  in  pleading.  Wright  v. 
Paton,  10  John.  Rep.  300.  See  Canal  Company  v.  Railroad  Company,  1  Gill  &  John.  1 
63,  per  Bland,  Chancellor. 

"  The  facts  recited  in  the  preamble  of  a  private  statute  may  be  evidence  between  the 
commonwealth  and  the  applicant  or  party  for  whose  benefit  the  act  passed.  But  as 
between  the  applicant  and  another  individual,  whose  rights  are  affected,  the  facts  recited 
ought  not  to  be  evidence."  Elmendorf  v.  Carmichael,  3  Litt.  Rep.  472,  480.  The  court, 
in  their  opinion  in  this  case,  observe :  "  We  well  know  that  such  applications  are  fre- 
quently made  ex  pa/He  ;  and  if  they  are  not  entirely  so,  but  the  party  affected  appears  and 
resists  the  statute,  it  is  very  questionable  whether  the  facts  recited  ought  to  be  evidence 
in  a  future  contest.  The'  legislature,  in  all  its  inquiring  forms  by  committees,  make  no 
issue,  and  in  their  discretion  may  or  may  not  coerce  the  attendance  of  witnesses  or  the 
production  of  records,  and.  are  frequently  not  bound  by  the  rules  of  evidence  applicable  to 
an  issue  properly  formed,  the  trial  of  which  is  an  exercise  of  judicial  power.  Once  adopt 
the  principle,  that  such  facts  are  conclusive  or  even  prvma  fade  evidence  against  private 
rights,  and  many  individual  controversies  may  be  prejudged  and  drawn  from  the  func- 
tions of  the  judiciary  into  the  vortex  of  legislative  usurpation.  The  appropriate  functions 
of  the  legislature  are,  to  make  laws  to  operate  on  future  .incidents,  an^|not  the  decision  of 
or  forestalling  rights  accrued  or  vested  under  previous  laws.  Hence  such  a  preamble  as 
the  present  ought,  in  such  a  controversy,  to  be  taken  to  answer  the  purpose  for  which  it 
was  intended ;  that  is,  an  apology  for  the  passage  of  the  act,  and  the  reason  why  the  leg- 
islature so  acted.  Such  a  preamble  is  evidence  that  the  facts  were  so  represented  to  the 
legislature,  and  not  that  they  rt;)ally  existed."  Id.  Nor  will  an  act,  private  in  its  nature, 
be  admissible  in  evidence  as  against  strangers,  though  it  contain  a  clause  declaring  "  that 
it  shall  be  deemecl  and  taken  to  be  a  public  act,  and  shall  be  judmiaJly  taken  notice  of 
without  being  specially  pleaded."  Such  a  clause  relates  merely  to  the  forms  of  pleading, 
aid  does  not  vary  the  nature  and  operation  of  the  act.  Brett  v.  Beales,  1  Mood.  &  Malk. 
421,  435.  (In  Parmelee  v.  Thompson,  (7  fiill,  77,)  the  court  held  that  a  statute  passed  to 
confirm  certain  official  acts  of  a  justice  of  the  peace,  stating  that  he  became  a  tavern 
keeper  on  a  particular  day,  was  not  evidence  of  that  fact  as  against  a  stranger.  "  The 
legislature  has  no  jurisdiction  to  determine  facts  touching  the  rights  of  individuals." 
Per  Bronson,  J.) 

So  of  various  other  defenses,  founded  upon  statutes  —  as,  for  instance,  the  statute  of  lim- 
itations, which  the  defendant  cannot  avail  himself  of  under  the  general  issue.  See  3 
Starkie's  Bv.  162,  note  r ;  Graham's  N.  Y.  Pr.  195.  S.  P.,  Levy  v.  Gadsbury,  8  Cranoh, 
180;  Graham's  N.  T.  Pr.  195. 

(1)  10  How.  St.  Tr.  1165. 1167. 

ra)  See  R.  V.  Franklin,  17  How.  St.  Tr.  636,  cited  by  BuUer  J.,  in  R.  v.  Holt,  5  T.  R.  445. 

(3)  Note  829.  — The  printed  journals  of  Congress  have  been  allowed  to  be  read,  in 
Pennsylvania;,  without  other  proof  of  their  autlienticity.  Commonwealth  v.  De  Long- 
cl)9.mps.  Oyer  and  Term.  Phil.  1784,  MS. ;  Whart.  Dig.  280,  pi.  113  (2d  ed.) 
■  The  votes  of  Assembly  in  that  state  have  been  admitted  to  prove  the  time  of  the  notifi- 
cation  of  the  repeal  of  an  act  of  Assembly  by  the  king  and  council ;  but  not  answering 
the  purpose  fully,  the  minutes  of  the  council  were  sent  for,  and  read  without  opposition. 
Albertson's  Lessee  v.  Robeson,  1  Dall.  Eep.  9. 
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the  purpose  of  preserving  the  memory  of  such  proceedings,  which  do 
not  appear  capable  of  other  authentic  or  satisfactory  proof  The  jour- 
nals of  the  House  of  Lords,  indeed,  are  sometimes  in  the  nature  of  a  record 
of  judicial  proceedings.  Thus,  an  entry  in  the  journals  of  the  House  of 
Lords,  stating  that  a  judgment  below  had  been  reversed,  is  the  proper 
record  of  the  judicial  fact  of  reversal.  (1)  And  an  entry  reciting  limitations 
in  a  peerage  has  been  admitted  by  the  committee  of  privileges,  without  the 
production  of  the  patent  itself.  (2)  But  the  journals  of  the  House  of  Lords, 
without  reference  to  their  judicial  character,  as  well  as  those  of  the  House 
of  Commons,  are  evidence  of  public  transactions  which  have  taken  place  in 
either  house,  and  of  which  it  is  the  duty  of  the  officers  of  the  house  to  pre- 
serve a  faithful  memorial.  Thus,  the  journals  have  been  admitted  to  prove 
an  address  from  the  House  of  Lords  to  the  king,  and  the  answer  of  the 
king.  (3) 

Proclamation.  .Statements  of  facts  in  acts  of  state,  emanating  from  the 
crown,  have  credit  attached  to  them  in  courts  of  justice.  Thus,  it  has  been 
determined  that  the  king's  proclamation  (reciting  that  it  had  been  repre- 
sented that  certain  outrages  had  been  committed  in  different  parts  of  cer- 
tain counties,  and  offering  a  reward  for  the  discovery  and  apprehension  of 
offenders)  was  admissible  in  evidence,  as  proof  of  an  introductory  averment 
in  an  information  for  a  libel,  that  acts  of  outrage  of  that  particular  descrip- 
tion had  been  committed  in  those  parts  of  the  country.  (4) 

JEvidence  of  acts  of  state.  The  public  acts  of  government,  and  acts  by 
the  king  in  his  political  capacity,  are  commonly  announced  in  the  Gazette 
published  by  the  authority  of  the  crown ;  and  the  Gazette  is  admitted  in 
courts  of  justice  as  evidence  of  such  acts.  It  has  been  held,  that  proclama- 
tions for  reprisals,  for  a  public  peace,  or  for  the  performance  of  quarantine, 

may  be  proved  by  the  Gazette.  (5)  A  Gazette  in  which  it  was  stated 
•*2'76     that  certain  addresses  *had  been  presented  to  the  king,  has  been 

judged  to  be  proper  evidence  to  prove  an  averment  of  that  fact  in 
an  information  for  a  libel  ;(f>)  "  for  they  are  addresses,"  said  Lord  Kenyon,  _ 

In  New  York,  the  Senate  journals,  proved  by  the  clerfc  to  have  heen  printed  by  the 
printer  to  the  Senate,  and  laid  upon  the  tables  of  members,  have  been  received  as 
prima  fade  evidence.    Root  v.  King,  7  Cowen's  Rep.  613,  636. 

(In  a  recent  proceeding  before  the  New  York  State  Senate  on  the  recommendation  of  the 
governor,  against  Judge  Smith,  the  defense  were  allowed  to  show,  by  parol  evidence,  that 
the  message  of  the  governor,  entered  on  the  journal,  had  been  altered  after  it  was  received 
in  the  Senate  and  referred  to  a  committee ;  and  the  Senate,  acting  judicially,  rejected  the 
alterations  and  ordered  the  prosecution  to  proceed  to  the  trial  on  the  message  as  it  was 
first  delivered,  which  in  terms  recommended  the  removal  of  the  judge  unless  he  showed 
himself  innocent  of  the  charges  preferred  against  him,  1866.) 

And  a  printed  copy  of  public  documents,  proVed  to  have  been  transmitted  to  Congress 
by  the  President  of  the  United  States,  and  printed  by  the  printer  to  Congress,  has  been 
holden  admissible,  without  other  authentication.  Badclifie  v.  The  United  Ins.  Co.,  7 
Johns.  Rep.  38,  50. 

(1)  Jones  V.  Randall,  Cowp.  17. 

(2)  Lord  Dufferin's  Case,  4  CI.  &  Fin,  468. 

(3)  R.  V.  Franklin,  17  How.  St.  Tr.  636. 

(4)  R.  V.  Sutton,  4  M.  &  S.  538. 

(5)  R.  V.  Holt,  5  T.  R.  443 ;  Att.  Gen.  v.  Theakstone,  8  Pri.  89  ;  Quelch's  Case,  8  St.  Tr. 
212 ;  Dupays  v.  Shepherd,  Rep.  temp.  Holt,  296.  Gen.  Picton's  Case  (30  How.  St.  Tr.  493), 
in  which  case  the  articles  of  capitulation  for  the  surrender  of  an  island  were  proved  by 
the  Gazette.  To  ascertain  the  date  of  a  declaration  of  war,  the  declaration  from  the 
ambassador  of  the  court  abroad,  transmitted  by  him  to  the  secretary  of  state's  office,  is 
evidence  (Tlielluson  v.  Gosling,  4  Bsp.  266) ;  and  public  notoriety  has  been  held  sufficient 
evidence  of  a  war.  Foster's  Disc.  c.  2,  §  12  ;  11  Ves.  292  ;  Case  of  Eliza  Ann,  1  Dods.  Ad. 
Rep.  244.  Knowledge  of  the  blockade  of  a  port  is  not  to  be  necessarily  presumed  from 
the  notification  of  such  blockade  in  the  Gazette,  but  is  a  question  of  fact  for  the  jury. 
Harratt  v.  Wise,  9  B.  &  C.  712. 

(6)  R.  V.  Holt,  5  T.  E.  442. 
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C.  J.,  "  of  different  bodies  of  the  king's  subjects,  received  by  the  king  in 
his  public  capacity,  and  they  thus  become  acts  of  state." 

In  some  instances  in  which  Gazettes  are  evidence  of  public  transactions, 
it  may  be  thought  that  the  announcement  in  the  Gazette  was  the  fact  itself 
to  be  proved ;  and  generally  proof,  by  primary  evidence,  of  the  facts 
announced  in  the  Gazette  would  be  attended  with  much  inconvenience, 
whilst  the  danger  arising  from  accidental  errors  in  the  Gazette  is  not  very 
considerable.  It  may  be  remarked,  that  intentionally  to  publish,  especially 
in  the  Royal  Gazette,  anything  as  emanating  from  royal  authority,  with 
knowledge  that  it  did  not  so  emanate,  would  be  a  misdemeanor. (l) 

Gazettes  are  not  evidence  of  private  titles  or  private  interests,  which  have 
no  reference  to  the  affairs  of  government — as  a  presentation  or  a  grant  by 
the  king  to  an  individual  ;(2)  nor  is  a  Gazette  evidence  to  prove  an  appoint- 
ment to  a  commission  in  the  army; (3)  nor,  in  general,  to  prove  acts  by 
public  functionaries,  which  have  no  relation  to  the  affairs  of  government ; 
as  for  instance,  an  order  in  council  for  the  division  of  a  parish.  (4) 

Notices  relating  to  bankruptcies,  dissolutions  of  partnership,  and  the 
like,  are  frequently  inserted  in  the  Gazette,  and  are  admissible  in  evi- 
dence ;(5)   but  unless  the  party  who  is  to  be  affected  by  the  notice  be 

(1)  See  5  T.  R.  443. 

(3)  See  K.  v.  Holt,  5  T.  R.443. 

(3)  Kirwan  v.  Cockburn,  5  Esp.  333  ;  R.  v.  Gardner,  2  Camp.  513. 

(4)  Under  58  Geo.  Ill,  c.  45 ;  Greenwood  v.  Woodham,  8  Mo.  &  R.  863.  The  Gazette  is 
made  evidence  by  several  statutes.  See  7  &  8  Vict.  c.  32,  §  15,  as  to  certificates  of  the 
commissioners  of  stamps  and  taxes ;  9  &  10  Vict.  c.  38,  §  16,  as  to  minutes  of  meeting 
Convened  for  dissolution  of  certain  railway  companies ;  10  &  11  Vict.  i;.  85.  §  19,  as  tb 
treasury  warrants  issued  under  the  Post  Office  Acts. 

(5)  See  Graham  v.  Hope,  Peake,  154 ;  Godfrey  v.  TurnbuU,  1  Esp.  371 ;  Newsome  v. 
Coles,  2  Camp.  617;  Gorham  v.  Thompson,  Peake,  42;  Leesou  v.  Holt,  1  Stark.  R.  186; 
Munn  v.  Baker,  3  Stark.  R.  355  ;  Wright  v.  Pulham,  2  Chit.  R.  121  ;  Hart  v.  Alexander,  7 
C.  &  P.  753.  By  the  5  &  6  Vict.  c.  132,  §  34„  the  Gazette,  containing  an  adjudication  in 
bankruptcy,  is  made  conclusive  evidence  of  the  bankruptcy,  and  the  date  of  the  fiat 
against  the  bankrupt  and  all  persons  whom,  but  for  the  bankruptcy,  he  might  have  sued  ; 
unless  the  bankrupt  has  disputed  the  bankruptcy  within  the  period  prescribed  by  the  act. 

■  See  Edwards  v.  Sharen,  11  M.  &  W.  595. 

Note  330.— In  New  York,  the  newspaper  notice,  to  be  effectual,  must  be  given,  it  seems, 
in  a  newspaper  printed  in  the  jity  or  county  where  the  partnership  business  is  carried  on  ; 
or  in  some  other  way  public  notice  is  to  be  given.  The  reasonableness  of  it,  may,  per- 
haps, become  a  question  of  fact  in  the  particular  case.  Per  Van  Ness,  J.,  in  Ketchum  v. 
Clark,  6  John.  Rep.  144,  147,  148.  But  where  the  facts  constituting  notice  are  ascertained, 
it  is  a  question  of  law  whether  the  notice  be  reasonable  or  not.  Mowatt  v.  Howland  3 
Day's  Rep.  353. 

Notice  by  advertisement  in  the  newspaper  has  very  generally  been  held  to  serve,  in 
respect  to  all  persons  who  had  no  previous  dealings  with  the  firm.  Id. ;  Lansing  v.  Gale 
&  Ten  Eyck,  3  Id.  300  ;  Nott  v.  Douming,  6  Lou.  Rep.  (Curry),  680,  683  ;  Graves  v.  Merry, 
6  Cowen's  Rep.  701 ;  Martin  v.  Walton,  1  M'Cord's  Rep.  .16 ;  Mowatt  v.  Howland,  swpra  ; 
Shaffer  v.  Snyder,  7  Serg.  &  Rawle,  503,  504.  Others,  however,  must  have  special  notice. 
See  the  above  cases ;  also  Kelly  v.  Hurlburt,  5  Cowen's  Rep.  534,  536.  But  in  South 
Carolina,  where  the  plaintiff  (a  banking  company),  had  had  previous  dealings  with  the 
defendants  (a  firm),  and  it  was  proved  that  notice  of  dissolution  had  been  given  by 
the  defendants  in  a  newspaper  taken  by  the  bank ;  held,  that  this  was  equivalent  to 
express  notice.  -Bank  of  South  Carolina  v.  Humphreys,  1  M'Cord,  388.  In  another  case, 
in  the  same  state,  it  was  proved  that  notice  was  given  of  dissolution  by  advertisement  in 
a  newspBiper  under  date  of  April  13th,  1813  ;  the  note  upon  which  the  plaintiffb  prosecuted 
was  dated  May  15th,  1815,  and  was  signed  "  Wm.  Walton  &  Co.,  per  John  Walton  "  (one 
of  the  firm) ;  it  also  appeared  that  the  defendants,  as  a  firm,  were  indebted  to  the  plaintiffs, 
at  the  time  the  note  was  given,  in  a  large  amoimt ;  and  although  the  plaintiffs  showed 
that  they  had  had  previous  dealing  with  the  defendants,  in  their  partnership  character, 
yet  held,  that  the  jury,  under  these  circumstances,  might  well  find  that  the  plaintiff  knew 
of  the  dissolution.  Martin  v.  Walton,  1  M'Cord,  16.  In  respect  to  the  general  proposi- 
tion that  mere  newspaper  notice  is  enough  as  to  those  who  have  had  no  previous  dealings 
with  the  firm,  but  that  others  must  have  special  notice,  Mr.  Justice  Colcock,  delivering 
the  opinion  of  the  court,  in  the  case  last  cited,  says :  "  All  that  is  meant  in  laying  down  the 
rule  is  this,  that  public  notice  in  the  Gazette  shall  be  conclusive  on  those  who  have  had 
no  dealings  with  the  copartnership.    But  as  to  such  as  have  had  dealings,  it  shall  not  be 
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*2'77     *proved  to  be  in  the  habit  of  reading  the  Gazette,  such  evidence  will 

be  of  little  avail. 

Upon  the  same  principle  on  which  Gazettes  are  receivable  in  evidence, 

copies  of  written  acts   of  state,  purporting  to  be  printed  by  the  king's 

printer,  are  evidence  of  those  acts.     Thus,  articles  of  war,  purporting  to  be 

printed  by  the  king's  printer,  are  allowed  to  be  evidence  of  such  articles.  (1) 

All  public  acts  done  by  the  crown,  affecting  the  revenues  and 
*278    *possessions  of  the  crown,  are  considered  as  public  evidence.     The 

same  rule  applies  to  the  acts  of  the  king  when  there  is  no  Duke  of 
Cornwall,  or  of  the  Duke  of  Cornwall  when  there  is  one,  affecting  the 
revenues  or  possessions  of  the  duchy ;  as,  for  example,  an  ancient  caption  or 
seizin  to  the  use  of  the  Duke  of  Cornwall,  or  the  enrollment  of  the  counter- 
part of  a  lease  granted  by  the  Duke.  (2)  In  like  manner,  an  enrollment  of  a 
lease  of  lands  belonging  to  the  crown,  in  right  of  the  duchy  of  Lancaster,  is 
admissible,  on  account  of  the  interest  of  the  crown  in  the  duchy.  (3) 

Sign  manual.      The  king's  sign  manual,  authorizing  the  release  of  a 

Erisoner,  is  evidence  to  prove  the  legality  of  his  being  at  large.  (4)  A 
cense  from  the  Pope,  granted  in  the  reign  of  Edward  II,  has  been 
adjudged  to  be  evidence  of  an  impropriation,  the  Pope  being  formerly 
the  supreme  head  of  the  church,  and  having  the  disposition  of  all  spiritual 
benefices. (5)  For  the  same  reason,  a  pope's  bull  has  been  admitted  in 
evidence  to  show  that  monastery  lands  had  a  special  exemption  from  the 
payment  of  tithes.  (6)  I, 

■  Official  registers.  The  next  species  of  public  writings  to  be  considered 
are  those  in  which  official  persons  are  required  to  make  a  memorandum  of 
particular  transactions  occurring  in  their  presence.  The  obligation  to  make 
such  a  memorandum  is  sometimes  imposed  by  statute,  and  sometimes  is 
incident  to  the  course  of  public  business. 

Parish  registers  began  to  be  kept  in  the  thirtieth  year  of  Henry  VIII. 
The  practice  is  said  to  have  been  adopted  at  the  instigation  of  Lord  Crom- 

so  considered,  unless,  under  circumstances,  it  appear  satisfactory  to  tlie  jury,  that  it  oper- 
ates as  notice  to  tlie  party.  The  rule  cannot  mean  anything  so  absurd  as  that  one  who 
had  had  dealings  with  a  copartnership  may  not  read  their  notice  in  a  newspaper,  as  well 
as  one  who  never  had  such  dealings.  Reason  would  seem  to  say  in  such  a  case,  that  after 
the  long  established  practice  of  advertising  the  dissolution  of  copartnerships,  those  who 
would  be  most  affected  by  such  dissolutions,  would  be  most  apt  to  look  to  the  usual 
source  of  information."    Id.  p.  18. 

(As  to  persons  who  havQ  had  no  previous  dealings  with  the  firm,  notice  published  in  the 
newspapers  is  sufficient ;  while  as  to  customers,  it  must  be  shown  affirmatively  that  they 
were  notified  of  the  dissolution — ^that  knowledge  of  the  dissolution  was  in  some  way  com- 
municated to  them.  Edwards  on  Bills  and  Notes,  115,  117 ;  Coddington  v.  Hunt,'6  Hill 
R.  595) ;  33  Barb.  458 ;  6  Bosw.  299  ;  Martin  v.  Searls,  38  Conn.  43  ;  City  Bank  of  B.  v. 
McChesney,  20  N.  Y.  240.) 

With  respect  to  a  dormant  partner,  he  is  protected  by  an  actual  dissolution,  without  any 
jiotice  being  given.  Kelly  v.  Hurlburt,  5  Cowen's  Rep.  568  ;  Carter  v.  Whalley,  1  Barn. 
&  Adol.  11 ;  Armstrong  v.  Hussey,  12  Serg.  &  Rawle,  815 ;  Little  v.  Clark,  86  Penn.  State, 
114,325. 

As  to  notices  in  the  newspapers  of  the  formation  and  dissolution  of  special  and  limited 
partnerships  in  New  York,  see  1  R.  S.  764,  et  seq.,  and  particularly  §§  9  a^d  24,  at  pp. 
765  and  767. 

(1)  R.  V.  Withers,  cited  5  T.  R.  446.  As  to  the  court  taking  judicial  notice  of  articles  of 
war,  see  Bradley  v.  Arthur,  4  B.  &  G.  304.  As  to  the  certificate  of  the  secretary  at  war, 
see  Lloyd  v.  Wooddall,  1  W.  Bl.  29. 

(2)  Kowe  v.  Brenton,  8  B.  &  C.  765 ;  S.  C,  3  M.  &  R.  164.  See  also  the  Huntley  Peerage 
Case,  4  CI.  &  Fin.  849. 

(3)  Kinnersly  v.  Orpe,  Doug.  56.    See  also  Jewison  v.  Dyson,  9  M.  &  W.  540. 

(4)  Miller's  Case,  Lea.  69. 

(5)  Cope  V.  Bedford,  Palm.  427. 

(6)  Lord  Clanrickard's  Case,  Palm.  87.  See  Brett  v.  Ward,  Winch,  70,  as  to  copy  of  a 
bull. 
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■well,  who  was  at  that  time  vicar-general,  and  in  whose  court  all  wills  of 
property,  exceeding  the  amount  of  £200,  were  required  to  be  proved.  It 
served  his  purpose,  therefore,  to  set  on  foot  a  registry.  The  keeping  of 
parish  registers  was  enforced  by  injunctions  of  Edward  VI  and  Queen 
Elizabeth,  and  also  by  one  of  the  ecclesiastical  canons,  A.  D.  1 603.  The 
practice  first  received  the  sanction  of  an  act  of  Parliament,  by  the  statute 
6  &  7  Wm.  Ill,  c.  6.  Particular  provisions  were  afterwards  made  respect- 
ing parish  registers,  by  the  Marriage  Act,  and  other  statutes. (l) 
*279  *Parochial  registers  are  considered  evidence  that  the  transactions 
required  to  be  recorded. in  them  occurred  on  the  d'ays  specified  in 
the  register.  Thus,  a  register  has  been  received  as  evidence  between 
strangers,  of  the  time  of  marriage.  (2) 

(1)  See  the  Attorney-General's  Report,  Bell's  Huntington  Peerage,  332 ;  Burn's  Ece. 
Law,  390.  See  the  Marriage  Act,  36  Geo.  II,  c.  33 ;  and  the  recent  statute,  6  &  7  Wm. 
IV,  c.  86,  some  of  the  provisions  of  which  are  stated  infra.  By  this  act  the  st.  52  Geo. 
Ill,  c.  146,  is  repealed. 

Note  831. —  It  seems  that  an  examined  copy  of  the  returns  made  annually  of  parish 
registers,  under  the  70th  canon  of  1603,  is  not  receivable  unless  the  original  regfister  is 
proved  to  be  lost.  Otherwise,  however,  if  the  returns  were  made  under  the  statute,  52 
Geo.  Ill,  c.  146,  §§  6,  7.  Walker  v.  The  Countess  of  Beauehamp,  6  Carr.  &  Payne,  552. 
Proof  that  the  proper  officer,  on  being  applied  to  for  a  copy  or  extract  from  the  original 
register,  told  the  applicant  there  was  none,  is  not  sufficient  to  let  in  secondary  evidence. 
The  fact  should  be  proved  by  the  oath  of  the  officer.    Id. 

(2)  Doe  d.  WoUaston  v.  Barnes,  1  Mo.  &  R.  386.  A  minister's  entry  of  a  baptism,  which 
took  place  before  he  became  minister,  and  of  which  he  received  information  from  the 
parish  clerk,  is  not  admissible ;  nor  is  the  private  memorandum  made  by  the  clerk  who 
was  present  at  the  baptism.    Doe  d.  Warren  v.  Bray,  8  B.  &  C.  813. 

Note  332. — See  ^osi,  note  335. 

There  is  a  distinction  as  to  the  proof  of  marriage  between  criminal  cases,  such  as 
bigamy,  &c.,  and  mere  civil  cases.  In  Massachusetts,  in  a  civil  action  (e.  g.,  assumpsit  to 
recover  for  necessaries  furnished  to  the  wife  of  the  defendant,  or  on  questions  as  to  the 
wife's  settlement),  a  record  of  marriage  solemnized  by  a  minister  or  justice,  founded  on  a 
certificate  duly  made,  is  legal  evidence  of  the  marriage.  Milford  v.  Worcester,  7  Mass. 
Eep.  48.  But  except  in  prosecutious  of  a  criminal  nature,  as  bigamy,  &c.,  marriage  gene- 
rally is  provable  by  cohabitation,  reputation,  acknowledgment  of  the  parties,  reception 
in  the  family,  and  other  circumstances  from  which  a  marriage  may  be  inferred.  Fenton 
v.  Read,  4  John.  Rep.  52,  54 ;  Kibby  v.  Rucker,  1  Marsh.  Ken.  Rep.  331.  (Where  the  legii^ 
imacy  of  a  child  is  in  question,  a  former  marriage  is  not  sufficiently  proved  by  showing 
that  the  father  and  such  former  wife  had  cohabited  together  as  man  and  wife,  and  were 
generally  reputed  and  received  as  such ;  Clayton  v.  Wardell,  4  N.  Y.  230 ;  26  Barb.  177.) 

The  marriage  may  be  proved  in  all  cases  by  persons  present  at  the  ceremony.  Indeed 
this  species  of  evidence  is  considered  better  proof  of  the  marriage  than  the  record.  And 
on  an  indictment  for  adultery,  the  record  is  not  'pe/r  se,  enough,  without  proving  the  iden- 
tity of  the  parties  by  witnesses  who  were  present.  Commonwealth  v.  Norcross,  9  Mass. 
Rep.  492.  So,  also,  semble,  on  libels  for  divorce  where  a  second  marriage  of  the  defendant, 
during  the  life  of  hia  first  wife,  is  sought  to  be  proved.  Ellis  v.  Ellis,  11  Id,  92.  The 
same  general  doctrine  as  to  the  necessity  of  calling  witnesses  who  were  present  at  the 
ceremony,  in  order  to  identify  the  parties  in  cases  of  indictment  for  adultery,  seems  to 
prevail  in  Maine.  Wedgwood's  Case,  8  Greenl.  Rep.  75.  Further,  as  to  proof  of  marriage 
in  New  York  and  Massachusetts,  see  ante,  note  824 ;  also  ante,  note  169,  vol.  I. 

In  prosecutions  for  bigamy,  the  confession  of  the  party  has  been  held  not  enough,  per 
se,  to  prove  the  first  marriage.  The  People  v.  Humphrey,  7  John.  Rep.  314.  In  such 
cases,  a  marriagfe  in  fact  must  be  proved.  Id.  The  same  doctrinei  has  been  laid  down  as 
to  proving  the  marriage  of  the  plaintifi'  in  actions  of  crim.  con.  Id. ;  Morris  v.  Miller,  4 
Burr.  2057,  2059  ;  Kibby  v.  Rucker,  1  Marsh.  Ken.  Rep.  331.  But  this  has  been  said  to 
be  the  only  ciml  action,  in  which  proof  of  an  actual  marriage,  as  contradistinguished 
from  acknowledgments  of  the  parties,  cohabitation,  &c.,  is  requisite.  See  Morris  v.  Miller, 
siipra  ;  Birt  v.  Barlow,  Doug.  171, 172 ;  2  Stark.  Ev.  251  (6th  Am.  ed.)  These  confessions, 
however,  in  Pennsylvania,  are  not  excluded  as  incompetent;  but  there  the  defendant's 
positive  and  unequivocal  acknowleagment,  made  after  the  fact  of  the  seduction,  and  con- 
sequently against  his  own  interest,  may  be  given  in  evidence  to  prove  the  marriage. 
Forney  v.  Hallacher,  8  Serg.  &  Rawle,  159.  See,  also.  Bull.  N.  P.  27 ;  2  Stark.  Ev.  (6th 
Am.  ed.),  251,  252,  note  e.  The  same  doctrine  has  been  laid  down  in  that  state,  as  to  the 
proof  of  marriage  in  prosecutions  for  bigamy.  Commonwealth  v.  Murtagh,  Ashm.  Rep. 
272.  In  this  case,  the  relaxation  of  the  English  rule  intended  to  be  allowed,  was  thus 
pointed  out  by  King,  President,  delivering  the  opinion ;  "  I  consider  that  confesBions  and 
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*280  *  "When  evidence  and  when  not.  Such  registers  are  not,  in  general, 
evidence  of  any  fact  not  required  to  be  recorded  in  them,  and  which 
did  not  occur  in  the  presence  of  the  registering  oiBcer.(l)  Thus,  an  entry 
in  a  baptismal  register,  stating  the  year  of  the  birth,  is  not  evidence  of  that 
fact,  although  it  is  evidence  of  the  time  of  the  baptism.  (2) 

But  the  register,  used  for  its  proper  purpose,  namely,  to  prove  the  time 
and  place  of  baptism,  may  constitute  part  of  a  chain  of  evidence,  to  prove 
another  fact,  as  birth  within  a  particular  parish — where,  for  example,  it  is 
shown  by  evidence  dehors,  that  the  child  was  extremely  young  when  bap- 
tized ;  though  the  register  of  itself,  as  above  mentioned,  does  not  prove 
the  fact  of  birth  in  the  parish.  (3)  It  is  obvious  that  evidence  dehors  the 
*281  *register  must  in  every  case  be  necessary,  in  order  to  identify  the 
parties.  (4) 

Upon  an  issue  out  of  chancery  to  try  whether  W.  C.  was  a  legitimate 
child,(5)  Alderson,  J.,  admitted  a  baptismal  register,  in  which  W.  C.  was 

acknowledgments  of  a  prior  marriage  are  only  evidence  of  the  fact ;  that  these  confes- 
sions and  acknowledgments  derive  their  force  from  the  time,  manner  and  circumstances 
under  which  they  are  made,,  and  that  connected  with  these,  they  may  exhibit  the  most 
conclusive  or  the  weakest  testimony  which  can  be  offered  of  the  fact.  It  is  for  intelligent 
jurors,  aided  by  experienced  courts,  to  weigh  and  discriminate  their  relative  forces."  Id. 
275.  So,  also,  serrible,  in  Maine.  See  Cayford's  Case,  7  Greenl.  57.  In  Connecticut,  the 
rule  is  the  reverse  ;  and  neither  cohabitation,  reputation,  confessions,  nor  all  combined, 
are  suflBcient  to  convict ;  nor  are  they  even  admissible  ;  a  marriage  in  fact  must  be  proved; 
This  was  directly  held,  on  an  indictment  of  the  defendant  for  incest  with  his  legitimate 
daughter,  where  the  prosecution  is  bound  to  make  out  a  marriage  between  the  prisoner, 
and  such  alleged  daughter's  mother.  The  State  v.  Eoswell,  6  Conn.  Hbp.  446.  Such 
testimony  has  been  rejected  in  that  state  in  many  instances,  upon  indictments  for  bigamy, 
adultery,  and  in  actions  of  crim.  con.  See  Id.  449  ;  Swift's  Ev.  140 ;  Swift's  Dig.  501.  In 
vindication  of  the  rule  as  held  there,  Daggett,  J.,  delivering  the  prevailing  opinion,  says : 
"  The  cohabitation  of  persons  as  husband  and  wife,  without  any  marriage,  is  too  frequent 
to  need  comment ;  and  confessions  of  marriage,  ip  all  such  cases,  whether  a  marriage  in 
fact  has  taken  place  or  not,  may  be  expected,  to  justify  the  conduct  and  screen  the  offend- 
ers from  censure  and  punishment.  Unlike  confessions  in  ordinary  cases,  made  against 
one's  interest,  these  are  not  unfrequently  prompted  from  the  most  sdlfish  motives. 
Besides,  a  man  or  woman  may  verily  suppose  a  marriage  to  have  been  consummated, 
when  no  lawful  marriage  ever  took  place.  Ignorance  of  the  law  on  this  subject  may  be 
presumed  in  many  cases,  and  confessions  of  a  marriage  made  without  a  knowledge  to 
constitute  it  such."  The  State  v.  Roswell,  supra,  p.  451.  But  see  the  dissenting  opinion 
of  Peters,  J.,  Id.  451,  452,  453,  and  the  several  English  cases  cited  and  reviewed  by  him. 
In  Massachusetts,  upon  an  indictment  against  two  for  lascivious  cohabitation,  one  being 
married,  confessions  as  to  the  fact  of  their  marriage  is  not  sufficient  to  convict.  Com- 
monwealth V.  Littlejohn,  15  Mass.  Eep.  163. 

Such  is  the  doctrine  as  held  by  several  courts  in  respect  to  domestic  marriages.  From 
the  very  nature  of  the  case,  it  should  seem  that  when  applied  to  foreign,  marriages,  it 
ought  to  admit  of  some  relaxation.  Accordingly  in  Maine,  a  foreign  marriage  is  held 
sufficiently  proved  in  prosecutions  for  lewd  cohabitation,  adultery,  or  bigamy,  by  the 
prisoner's  confession.  Cayford's  Case,  7  Greenl.  57.  So,  also,  in  Virginia.  Warner  v.  The 
Commonwealth,  8  Virg.  Cas.  95.  As  to  the  English  rule  on  this  subject,  see  Roscoe's 
Crim.  Ev.  236,  et  aeq. 

(1)  Note  833. — See  Birt  v.  Barlow,  Doug.  171,  et  seq.,  and  Commonwealth  v.  NorcrosB, 
Ellis  V.  Ellis,  and  Wedgwood's  Case,  cited  in  the  next  preceding  note. 

(2)  Wihen  v.  Law,  3  Stark.  R.  63  ;  Burghart  v.  Angerstein,  6  C.  &  P.  690 ;  R.  v.  Clapham, 
4  Id.  29  ;  R.  v.  North  Petherton,  5  B.  &  C.  508  ;  Duins  v.  Donovan,  3  Hagg.  Ecc.  301. 

Note  334. — In  England,  a  register  of  baptisms,  stating  also  the  day  of  birth,  cannot  be 
used  to  prove  the  latter.  See  Rex  v.  Clapham,  4  Carr  &  Payne,  29  stated  ante,  note  95. 
See,  also,  S.  P.,  Burghart  v.  Angerstein,  6  Id.  690,  per  Alderson,  B.  An  entry  of  baptism 
in  1820  (the  marriage  having  taken  place  in  1813),  reciting  that  the  party  was  "  said  to  be 
bom  in  1795,"  is  not  admissible  either  as  evidence  of  non-age,  or  in  order  to  prevent  the 
suspicion  of  the  suppression  of  evidence.    Duins  v.  Donovan,  3  Hagg.  Eccl.  Rep.  301. 

(3)  R.  V.  North  Petherton,  5  B.  &  C.  508 ;  R.  v.  Lubbenham,  5  B.  &  Ad.  968 ;  R.  v.  St. 
Katherine,  Id.  970,  n. 

(4)  See  Birt  v.  Barlow,  Doug.  170,  as  to  the  various  ways  in  which  the  identity  of  the 
parties  to  the  register  may  be  proved.  Draycott  v.  Draycott,  12  Vin.  Ab.  89,  pi.  11 ; 
Martin's  Introduction  to  conveyancing,  p.  192  ;  Bain  v.  Mason,  1  C.  &  P.  202. 

(5)  Cope  V.  Cope,  1  Mo.  &  R.  269  ;  S.  C,  5  C.  &  P.  604 ;  AnU,  Vol.  I,  p.  275.  See,  also, 
Morris  v.  Da  vies,  cit.  1  Mo.  &  R.  271. 
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described  as  illegitimate,  as  some  evidence  of  the  fact ;  though  his  Lordship 
told  the  jury  it  was  of  very  little  weight,  and  could  only  be  treated  as  evi- 
dence of  the  reputation  in  the  village.  (1)  He  added,  that  it  was  not  proved 
on  what  ground,  or  by  whose  procurement  the  entry  was  made ;  and  that 
if  the  entry  had  been  made  by  the  procurement  of  the  mother,  it  would  not 
be  admissible  evidence  at  all,  any  more  than  her  declaration. 

Various  questions  have  arisen  as  to  what  can  be  properly  read  as  a  regis- 
ter, so  as  to  afford  evidence  of  the  truth  of  facts  therein  stated.  It  is 
settled,  that  the  books  of  Fleet  marriages  cannot  be  read  as  registers, 
because  they  were  not  compiled  under  public  authority.  (2)  A  copy_  of  a 
register  of  baptism,  kept  in  the  island  of  Guernsey,  is  not  admissible  in  our 
courts  of  law; (3)  nor  is  the  copy  of  a  register  of  a  foreign  chapel  admit- 
ted here  as  a  proof  of  marriage  abroad.  (4)     The  copy  of  a  register  of  a 

(1)  1  Mo.  &  B.  271,  276.  As  to  the  admissibility  of  evidence  of  general  reputation  in 
matters  of  pedigree,  see  ante,  Vol.  I,  Chap.  8,  Sect.  4. 

(2)  Morris  v.  Miller,  4  Burr.  2057  ;  Read  v.  Passer,  1  Esp.  213 ;  S.  C,  1  Peake,  308 ; 
Doe  d.  Davies  v.  Catacre,  8  C.  &  P.  578.  In  Lloyd  v.  Passingham  (16  Ves.  59),  Lord 
Eldon,  C,  intimated  an  opinion  that  the  Fleet  register  might  be  received  as  evidence  of 
reputation.  Most  of  the  Fleet  books  were  purchased  by  the  government  in  1821 ;  they 
are  nove-  deposited  in  the  office  of  the  registrar-general,  pursuant  to  the  3  &  4  Vict.  c.  92, 

f§  6,  20  ;  they  contain  original  entries  of  marriages  in  the  Fleet  prison  from  1686  to  1754. 
ee  particulars  respecting  Fleet  marriages  and  Guernsey  marriages,  in  Burn's  Tleet  Reg. 
See,  also,  8  C.  &  P.  579,  n.  The  books  have,  in  one  or  tv\-o  cases,  been  received  in  evi- 
dence.   Lawrence  v.  Dixon,  Peake.  136 ;  Doe  d.  Orzel  v.  Madox,  1  Esp.  197. 

(3)  Huet  V.  Le  Mesurier,  1  Cox.  Ca.  275.  See  this  case  commented  on  and  explained  by 
Dr.  Lushingtofl  in  Coode  v.  Coode,  1  Curt.  Be.  R.  766. 

(4)  Leader  v.  Barry,  1  Esp.  353.  See,  also,  Athlone  Peerage,  8  CI.  &  Fin.  262.  But  see 
Coode  V.  Coode,  ut  supra. 

Note  335. — In  respect  to  registers  of  marriage,  birth  and  death,  as  evidence,  several 
case  were  introduced,  ante,  note  95.  See,  also,  ante,  note  92.  A  bishop's  register  is,  in 
England,  evidence  of  facts  stated  in  it.  t;  Arnold  v.  'The  Bishop  of  Bath,  5  Bing.  316  ;  S. 
C,  3  Moore  &  Payne,  559.  But  a  register  of  burials  kept  by  the  Wesleyan  Chapel  has 
been  there  repudiated  as  incompetent.  Whittuck  v.  Waters,  4  Carr.  &  Payne,  375.  See 
S.  C,  stated  ante,  note  98,  Vol.  I.  See,  also,  as  to  registers  of  dissenting  chapels,  ante, 
note  95.  A  register  of  the  births  of  dissenter's  children,  kept  at  a  public  library,  is  not 
evidence.    Ex  parte  Taylor,  1  Jac.  &  Walk.  463. 

A  sworn  copy,  from  the  register-book,  of  the  burials  in  Christ  Church  (Philadelphia), 
has  been  received  in  evidence  to  show  the  fact  of  the  death  of  a  person  and  the  time. 
Lewis  V.  Marshall,  5  Peters'  Rep.  470,  475,  476. 

In  Louisiana,  the  register  of  baptisms  and  births  is  evidence,  aud,  it  seems,  when  shown 
to  exist,  precludes  parol  testimony.  Duplessis  v.  Kennedy,  6  Lou.  Rep.  (Curry)  231,  243 ; 
Fletcher  v.  Cavalier,  4  Mill.  Lou.  Rep.  267.  An  alteration  in  such  baptismal  register,  by 
erasing  the  word  "  natural,"  and  writing  over  it  the  word  "  legitimate"  has  no  effect  in 
preventing  the  registry  from  being  used  to  establish  the  period  of  birth,  though  the  alter- 
ation be  not  accounted  for.  Otherwise,  however,  if  the  document  were  offered  to  establish 
the  legitimacy  of  the  person  named.  Fletcher  v.  Cavalier,  supra.  A  register  of  buriaJs 
is  also  evidence  there  ;  and  where  a  register  of  baptisms  proved  that  a  child  was  christ- 
ened by  the  name  of  "  Francisco  Antonio,"  and  a  register  of  burials  attested  the  interment 
of  a  person  named  "  Francisco,"  and  no  question  was  raised  in  the  inferior  court  on  the 
point  of  variance ;  held,  that  on  appeal  the  appellate  court  must  consider  the  one  whose 
death  was  attempted  to  be  proved,  to  be  the  person  whose  death,  according  to  the  plead- 
ings, it  was  important  to  establish.    Celis  v.  Oriol,  6  Lou.  Rep.  (Curry)  403. 

In  Pennsylvania,  a  copy  of  the  register  of  marriages,  baptisms,  and  burials,  kept  in  a 
parish  in  the  island  of  Barbadoes,  certified  to  be  a  true  copy  by  tlie  rector  of  the  parish, 
and  proved  by  the  oath  of  a  witness,  taken  before  the  deputy  secretary  of  the  island  and 
notary  public  (his  handwriting  and  office  being  proved))  has  been  received  as  good  evi- 
dence of  pedigree.  Kingston  v.  Lesley,  iO  Serg.  &  Rawle,  383.  And  a  copy  of  a  register 
of  births  and  deaths  of  the  people  called  quakers,  kept  in  England,  proved  to  be  a  true 
one  before  the  Lord  Mayor  of  London,  has  also  been  allowed  as  evidence  in  Pennsylvania, 
to  prove  the  death  of  a  person.  Hyam  v.  Edwards,  1  Dall.  Rep.  2.  By  a  statute  in  that 
state,  the  register  kept  by  any  religious  society  of  births,  marriages  and  deaths,  is  declared 
good  evidence.  The  act  is  silent  as  to  the  mode  of  proof ;  and  therefore  the  common-law 
mode,  which  is  by  a  sworn  copy,  or  the  production  of  tlie  original,  must  be  resorted  to. 
A  certified  copy  under  the  seal  of  the  corporation  or  religious  society,  is  not  admissible. 
Stoever  v.  Whitman's  Lessee,  6  Binn.  416.     See  S.  C,  ante,  note  95. 

In  Maine,  a  book  was  produced  by  a  town  clerk,  which  had  been  received  by  him  from 
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*282     dissenting  *chapel  will  not  be  admissible  as  evidence  of  a  marriage, 
(l)  unless  the  register  has  been  deposited  in  the  office  of  the  regis- 
trar-general, pursuant  to  the  statute  3  &  4  Vic.  c.  92. 

In  the  case,  where  it  appeared  that  the  practice  was  to  make  entries 
*283  in  *the  general  parish  register  once  in  three  months,  out  of  a  day- 
book, in  which  the  entries  were  made  immediately  after  the  christen- 
ing, or  on  the  same  morning ;  and  in  the  day-book,  after  a  particular  entry, 
the  letters  B.  B.  (signifying  base  born)  were  inserted,  which  were  omitted 
in  the  register;  it  was  held,  that  evidence  of  the  day-book  could  not  be 
received,  as  there  could  not  regularly  be  two  parish  registers.  (2) 

It  may  be  observed  that  the  entry  in  the  register  is  not  essential  to  the 
validity  of  a  marriage,  so  fflat  if  it  has  not  beerf  expressed  in  the  regular 
form,  the  only  consequence  will  be,  that  it  cannot  be  admitted  as  evidence 
of  the  marriage,  which  must,  therefore,  be  established  by  some  other  medium 
of  proof.  Even  upon  an  indictment  for  bigamy,  where  it  is  necessary  to 
give  evidence  of  an  actual  marriage,  it  is  sufficient  to  prove  the  fact  by  a 
person  present  at  the  time,  without  giving  any  evidence  of  the  registration.  (3) 
In  order  to  prove  that  the  parties  described  in  the  register  are  the  same 
parties  whose  marriage  is  in  question,  it  is  unnecessary  to  call  either  of  the 
subscribing  witnesses  to  the  register.  (4) 

The  acknowledged  insufficiency  of  parochial  registers  for  the  purpose  of 
ptoving  pedigrees  and  other  national  objects  of  importance,  combined  with 
the  fact  that  they  had  been  often  falsified,  stolen,  burnt,  inaccurately  trans- 
cribed, or  carelessly  preserved,  rendered  it  highly  expedient  that  a  national 

his  predecessor  in  office  as  an  official  record  ;  it  purported  to  contain  a  record  of  births  and 
marriages  in  such  town,  but  contained  no  title  or  attestation  of  its  character,  nor  any  cer- 
tificate showing  by  whom  tlie  entries  in  it  were  made ;  and  held,  that  it  was  proper  prima 
facie  evidence  to  prove  the  age  of  a  person  named  in  it.  The  Inhabitants  of  Summer  v. 
The  Inhabitants  of  Sebec,  8  Greenl.  233.  See  Martin  v.  Gunby,  3  Harr.  &  John.  248.  A 
copy  from  the  records  of  the  town,  is  there  admissible.    Wedgwood's  Case,  8  Greenl.  75. 

In  New  York,  sworn  copies  of  such  registers,  when  the  original  is  of  a  public  nature, 
have  been  held  admissible.  See  Jackson  ex  dem.  Bogert  v.  King,  5  Cowen's  Rep.  387, 
stated  ante,  note  95.  See  also  Jackson  ex  dem.  Miner  v.  Boneham,  15  John.  Rep.  326,  stated 
'in  the  same  note.     See,  as  to  records  of  marriages,  in  New  York,  a7ite,  note  334. 

In  North  Carolina,  a  registry  of  births,  marriages  and  burials,  kept  pursuant  to  the 
statute,  is  legal  evidence  of  marriages,  births,  &c.,  especially  on  questions  of  pedigree. 
And  the  court  lay  it  down  as  a  general  rule,  that  a  book  kept  by  public  authority  is  neces- 
sarily evidence  of  the  facts  recorded  in  it.  Jacock's  Lessee  v.  Gilliam,  3  Murph.  Rep. 
47,  53. 

As  to  records  of  marriages  in  Massachusetts,  see  ante,  note  169  ;  also  note  334,  and  the 
cases  cited. 

In  the  case  of  Jackson  ex  dem.  Miner  v.  Boneham  (sii^ra),  a  sworn  copy  of  the  records 
of  the  town  of  Stonington,  Connecticut,  was  held  admissible  in  New  York,  on  a  question 
of  pedigree.  In  Ohio,  where  the  defendant,  on  a  trial  in  ejectment,  offered  the  deposition 
of  the  town  clerk  of  New  Milford  (Connecticut),  to  prove  the  correctness  of  a  copy  of  the 
records  of  that  town,  showing  the  time  of  the  defendant's  birth,  the  court  held,  that  it 
must  be  further  shown  that  the  record  copied  was  kept  under  the  authority  of  law  ;  that 
a  sworn  cojjy  of  a  private  paper  is  nothing  without  proof  of  the  original  being  executed ; 
and  until  it  was  proven  that  the  paper  copied  by  the  clerk  in  this  case  as  a  record,  was 
legally  entitled  to  that  character,  it  was  inadmissible.  Richmond  v.  Patterson,  8  Hamm. 
Rep.  868. 

(1)  Newham  v.  Raithby,  1  Phillimore,  315  ;  Ex  parte  Taylor,  IJ.  &  W.  483 ;  Whittuck 
V.  Waters,  4  C.  &  P.  375.  An  arrangement  was  made  by  Lord  Stowell  and  the  Bishop  of 
London,  that  persons  residing  abroad  might  transmit  to  this  country  certificates  of  bap- 
tisms, marriages  and  burials,  for  the  purpose  of  being  deposited  in  the  registry  of  the 
diocese  of  London.  See  Paroch.  Rep.  p.  46,  Mr.  Shephard's  Evidence.  On  the  registers 
of  Dissenters,  see  Paroch.  Reg.  Rep.  p.  79,  112.  As  to  Quakers'  registers,  and  their  birth 
notes  and  burial  notes,  see  Id.  p.  73.  As  to  Jewish  registers,  see  Id.  pp.  23,  24  ;  and  Davis 
V.  Lloyd,  1  C.  &  K.  275. 

(3)  May  v.  May,  2  Str.  1073.    And  see  Lee  v.  Meecock,  5  Esp.  177 ;  Walker  v.  Wingfield, 
18  Ves.  443. 
,    (3)  R.  v  Allison,  R.  &  R.  Cr.  Ca.  109. 

(4  B.  N.  P.  27 ;  Birt  v.  Barlow,  Doug.  172. 
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registration  of  births,  marriages  and  deaths  should  be  established;  and 
accordingly,  the  statute  of  6  &  7  Wm.  IV,  c.  86,  (1)  was  passed  for  this 
purpose,  entitled  "  An  Act  for  Registering  Births,  Deaths  and  Marriages  in 
England." 

General  provisions  of  statute.  The  statutte  directs,  that  an  office  shall  be 
provided  for  the  general  registry  of  births,  deaths  and  marriages  in  England, 
to  be  under  the  superintendence  of  the  registrar-general  ;(2)  districts  are  to 
be  formed,  and  registrars  and  superintendent  registrars  to  be  appointed.  (3) 
The  registrars  are  directed  to  register  all  births  and  deaths  that  may  happen 
in  their  district,  (4)  and  to  make  out  a  quarterly  account  of  such  births 
*284  and  deaths. (5)  *Marriage  registers  are  to  be  kept  in  duplicate. (6) 
'  Certified  copies  of  the  registers  of  births  and  deaths,('7)  and  dupli- 
cates of  the  marriage  regi^ers(8)  are  to  be  sent  quarterly  to  the 
superintendent  of  registrars,  and  are  by  them  to  be  transmitted  to  the  gen- 
eral register  office.  (9) 

The  35th  section  directs  the  registrars,  or  other  persons  who  have  the 
keeping  of  any  register-book  of  births,  deaths,  or  marriages,  to  allow 
searches  to  be  made  in  the  registers,  and  to  give  a  copy  certified  under  his 
hand  oF  any  entries. 

The  SVth  section  directs  the  registrar^general  to  cause  indexes  of  all  cer- 
tified copies  of  the  registers  to  be  kept  in  the  general  register  office,  and  to 
give  a  certified  copy  of  any  entries  in  such  certified  copies  of  the  registers. 

The  38th  section  directs  the  registrar-general  to  have  an  office  seal  made, 
and  to  cause  all  certified  copies  of  entries  given  in  the  office  to  be  sealed 
with  it ;  and  then  it  enacts,  that  "  all  certified  copies  of  entries,  purporting 
to  be  sealed  or  stamped  with  the  seal  of  the  said  register  office,  shall  be 
received  as  evidence  of  the  birth,  death,  or  marriage,  to  which  the  same 
relates,  without  any  further  or  other  proof  of  such  entry ;  and  no  certified 
copy,  purporting  to  be  given  in  the  said  office,  shall  be  of  any  force  or 
effect  which  is  not  sealed  or  stamped  as  aforesaid." (10) 

A  later  statute  (7  Wm.  IV  &  1  Vict.  c.  22)  has  enacted,(ll)  that  the  reg- 
istrar-general may,  if  he  may  think  'fit,  direct  the  place  of  birth  or  death  to 
be  added  to  the  entry  in  the  register,  and  that  such  addition,  when  so  made, 
shall  be  taken,  to  all  intents,  to  be  part  of  the  entry  in  the  register. 

A  still  later  act  has  been  passed  (3  &  4  Vict.  c.  92),  for  enabling  courts 
of  justice  to  admit  non-parochial  registers  as  evidence  of  births  or  bap- 
tisms, marriages,  and  deaths  or  burials.  The  act  provides  that  certain 
registers  deposited  in  the  office  of  the  registrar-general — or  extracts  of 
entries  in  these  registers,  duly  certified  and  described  by  the  registrar- 
general,  shall  be  receivable  in  evidence  on  the  trial  of  any  cause,  reasonable 
notice  having  been  previously  given  to  the  opposite  party  of  the  intention 
to  use  such  evidence.  In  all  criminal  cases,  the  original  registers  are 
required  to  be  produced,  and  extracts  of  entries  are  not  receivable.  The 
act  also  authorizes  the  judges  of  the  courts  of  common  law  and  equity,  to 
make  rules  for  regulating  the  mode  of  reception  of  the  registers  in  evidence, 
and  as  to  some  other  particulars ;  which  regulations  are  to  be  laid  before 


(1)  This  act  repeals  53  Geo.  Ill,  c.  146 ;  and  4  Geo.  IV,  c.  76.       . 

(2)  Sect.  3. 

(3)  Sect.  7. 

(4)  Sect.  18. 

(5)  Sect.  39. 

(6)  Sect.  31. 

(7)  Sect.  32. 

(8)  Sect.  33. 

(9)  Sect.  84. 

(10)  There  is  a  provision  in  the  act.  (sect.  49)  that  nothing  therein  contained  shall  affect 
the  registrations  of  baptisms  or  burials  as  now  by  law  established. 

(11)  Sect.  8. 
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Parliament,  and  to  take  effect  at  an  appointed  time  afterwards ;  but  the 
making  of  such  regulations  is  not  a  condition  precedent  to  the  recep- 

*285  tion  of  *the  registers  as  evidence,  as  the  clauses  relative  to  their 
reception  would  come  into  force  immediately  on  the  passing  of  the 

act.(l) 

Ship  Registers. — The  effect  of  the  registers  of  ships  is  of  a  different 
nature  from  that  of  parish  registers.  To  give  them  the, effect  of  proving 
the  fe.cts  stated  in  them,  would  enable  parties  to  make  evidence  for  them- 
selves ;  the  entry  not  being  of  any  transaction,  of  which  the  public  officer 
who  makes  the  entry,  is  conusant.  The  entry,  therefore,  or  the  absence  of 
it,  is  a  fact  to  be  proved,  and  does  not  furnish  evidence  of  any  other  fact. 
Thus,  the  register  or  certificate  is  not  prima  facie  evidence  of  title  in  favor 
of  the  owner ;  (2)  nor  against  him,  unless  proved  to  have  been  rnade  with 
his  consent,  or  to  have  been  recognized  by  him.  (3)  But  the  register  and 
certificate  of  register,  are  conclusive  evidence  of  want  of  title  against  tliose 
who  are  not  named  in  the  register.  (4)  A  British  register  describing  a  ves- 
sel to  be  British  built,  is  not  evidence  of  that  fact. (5). 

(1)  See  9  C.  &.  P.  793,  for  a  list  of  the  registers  that  have  been  made  evidence  under 
this  statute. 

(2)  Flower  v.  Young,  3  Camp.  341 ;  Pirie  v.  Anderson,  4  Taunt.  652. 

(3)  Tinkler  v.  Walpole,  14  East,  226.  See  also  Eraser  v.  Hopkins,  2  Taunt.  5  ;  Cooper 
V.  South.  4  Id.  802 ;  Curling  v.  Robertson,  7  M.  &  G.  336  ;  Young  v.  Brander,  8  Bast,  10 ; 
Jennings  v.  Griffiths,  Ry.  &  M.  42 ;  Cox  v.  Reid,  Id.  199  ;  M'lver  v.  Humble,  16  East,  169. 

(4)  Camden  v.  Anderson,  5  T.  R.  709  ;  explained  in  Tinkler  v.  Walpole,  14  East,  226 ; 
Marsh  v.  Robinson,  4  Esp.  98.  And  see  Teed  v.  Martin,  4  Camp.  90  ;  Robertson  v.  French, 
4  East,  186 ;  Hubbard  v.  Johnstone,  8  Taunt.  177  ;  Thomas  v.  Foyle,  5  Esp.  88.  See  also 
8  &  9  Vict.  0.  89,  the  Registry  Act,  which  does  not,  however,  render  the  register  evidence 
of  the  facts  which  it  contains. 

(5)  Reusse  v.  Myers,  3  Camp.  475. 

NoTB  336. — A  succinct  statement  of  the  law  of  Congress,  relative  to  the  registry  of 
vessels,  will  be  seen  by  reference  to  3  Kent's  Comm.  141,  et  seq.,  together  with  an  able 
commentary  upon  it. 

(The  States  severally  have  no  right  to  require  the  owners  of  steamers  navigating  their 
internal  waters  to  file  at  a  seaport  tlie  name  of  the  boat  and  owners,  their  residences  and 
respective  interests,  under  oath,  under  penalty  of  a  forfeiture  ;  Sinnot  v.  Davenport,  32 
How.  U.  S.  227.  The  same  principle  applies  to  steam  lighters  and  tow-boats  employed  in 
the  lower  and  inner  bay  of  Mobile.  Foster  v.  Davenport,  Id.  244.  But  the  statute  of  the 
State  requiring  the  mortgage  of  a  vessel  to  be  acknowledged  and  recorded  in  a  particular 
manner  is  valid,  so  that  a  failure  to  record  the  mortgage  renders  it  void  as  against 
creditors.     The  JEtna  Ins.  Co.  v.  Aldrich,  26  N.  Y.  92.) 

The  register  is  not  a  document  required  by  the  law  of  nations  as  expressive  of  a  ship's 
national  character  (Cheminant  v.  Pearson,  4  Taunt.  Rep.  367),  but  is  of  local  or  municipal 
regulation,  and  the  object  of  it  has  been  said  to  be  to  show  the  character  of  the  vessel, 
and  entitle  her  to  the  advantages  secured  by  law  to  the  vessels  of  our  own  country. 
Sharp  V.  The  United  Ins.  Co.,  14  John.  Rep.  204,  per  Spencer,  J.  Transfers  of  ships,  it 
seems,  in  England,  are  declared  void  unless  certain  formalities  prescribed  by  the  registry 
acts  are  pursued.  But  there  is  no  corresponding  provision  in  the  act  of  Congress.  Col- 
son  V.  Bonzey,  6  Greenl.  474,  477.  See  also  Bixby  v.  the  Franklin  Ins.  Co.,  8  Pick.  86,  88, 
89  ;  Birbeck  v.  Tucker,  2  Hall's  Rep.  N.  Y.  S.  C.  121 ;  Ring  v.  Franklin,  Id.  1 ;  Wendover 
V.  Hogeboom,  7  John.  Rep.  308. 

The  effect  and  competency  of  the  register  of  a  vessel  as  evidence,  has  been  considered 
in  several  cases  in  the  courts  of  this  country.  Our  laws  recognize  the  possibility  of  the 
register's  existing  in  one  name  while  the  ownership  is  in  another.  The  ownership  and 
character  of  a  vessel  are  matters  inp6u.  The  register  is  not  an  exclusive  test  of  either. 
Hence  on  an  indictment  for  piracy,  the  character  of  the  vessel  plundered  may  be  shown 
without  any  effort  to  produce  her  certificate  of  registry.  United  States  v.  Furlong,  5  Wheat. 
184,  199.  In  an  action  to  recover  back  a  premium  of  insurance  on  the  ground  that  the  plain- 
tiff had  no  interest  in  the  vessel  at  the  time  of  insurance,  the  register,  which  was  in  the  name 
of  other  persons,  was  held  not  even  prima  facie  evidence  to  prove  that  the  plaintiff  was  not 
owner.  Sharp  v.  The  United  Ins.  Co.,  14  John,  Rep.  201.  So  where  a  person  pur- 
*286  chased  a  vessel,  and  took  immediate  possession,  but  it  *was  agreed  that  no  bill  of  sale 
was  to  be  executed  till  the  purchase  money  was  all  paid,  held  that  the  vendor  was 
not  liable  for  repairs  made  to  the  vessel  by  direction  of  the  master  on  the  credit  of  the 
purchaser ;  and  this  though  the  register  still  stood  in  the  name  of  the  vendor.    That  cir 
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cumstance  the  court  say,  did  not  in  any  manner  determine  the  owndrsbip.  Leonard  v. 
Huntington,  15  John.  Eep.  398.  And  so,  in  Massachusetts,  where  the  register  was  relied 
on  by  underwriters  in  an  action  on  a  policy  of  insurance  for  the  purpose  of  showing  tha^ 
two  of  the  insured  had  no  legal  or  insurable  interest  in  the  vessel-  Bixby  v.  The  Frank- 
lin Ins.  Co.,  8  Pick.  Bep.  86.  In  Connecticut,  however,  though  the  register  of  a  vessel  is 
not  conclusive  of  ownership,  yet  where  a  person  by  such  a  register  made  on  his  own  oath 
appears  to  be  the  unconditional  owner,  held,  by  four  judges  against  three,  that  it  must  be 
considered  as  a  declaration  to  the  world  that  he  is  owner,  and  he  becomes  liable,  of  course, 
for  necessary  disbursements  in  repairs  and  supplies,  procured  by  the  master  during  the 
voyage.  Starr  v.  Bftiox,  3  Conn.  Rep.  315.  The  register  cannot  be  rendered  evidence  of 
Ownership  in  favor  of  the  person  who  procured  it  to  be  made,  though  it  may  be  against 
him.  Ligon  v.  Orleans  Navigation  Company,  7  Mart.  Lou.  Rep.  (N.  S.)  683.  In  an  action 
against  owners  of  a  vesselfor  a  violation  of  a  contract  made  by  the  plaintifls  for  the 
transportation  and,  delivery  of  goods  with  the  master,  a  copy  of  the  register,  which  pur- 
ported to  have  been  made  on  the  oath  of  all  the  defendants  that  they  were  the  owners, 
was  held  good  evidence  of  their  being  such,  and  this  on  proof  merely  that  the  copy  was  a 
copy  of  the  record  in  the  custom-house,  though  the  witness  could  not  say  whether  the 
record  was  the  original  or  a  copy.  Hacker  v.  Young,  6  N.  Hamp.  Rep.  95.  It  is  prima 
facie  evidence  in  these  and  siiuilar  cases,  but  is  not  conclusive.  Colson  v.  Bonzey,  6 
Greenl.  Kep.  474 ;  Cox  v.  Reid,  1  Carr.  &  Payne,  003 ;  Hussey  v.  Allen,  6  Mass.  Rep.  163. 
The  register  is  used  as  evidence  in  showing  a  fulfillment  of  warranty  as  to  the  character 
of  property  in  actions  upon  policies  of  insurance.  Catlett  v.  The  Pacific  Ins.  Co.,  1  Wend. 
661.  And  in  such  cases  it  has  been  said  that  proof  that  there  was  aregister  is  prima  fade 
evidence  of  its  being  on  board  during  the  voyage.  Id.  578.  See  Ludlow  v.  The  Union 
Ins.  Co.,  3  Serg.  &  Rawle,  133. 

The  register  may  be  proved  by  a  sworn  copy.  Coolidge  v.  The  New  York  Firemen  Ins. 
Co.,  14  John.  Bep.  308,  315 ;  United  States  v.  Johns,  4  Dall.  Rep.  415 ;  Hacker  v.  Young,  6 
N.  Hamp.  Rep.  95.  A  copy  certified  by' the  collector  in  whose  ofiice  it  is  recorded,  is  not 
evidence.  He  is  not  authorized  to  certify,  nor  intrusted  to  give  out  copies.  Coolidge  v. 
The  New  York  Firemen  Ins.  Co.,  14  Johns.  Rep.  308.  See  United  States  v.  Johns.  4  Dall. 
415 ;  Woods  V.  Courier,  1  Id.  141.  A  copy  produced  from  the  treasury  department  of  the 
United  States  (where  the  original  is  required  to  be  filed  after  a  vessel  is  condemned), 
certified  by  the  register  of  the  department,  whose  oflicial  character  was  attested  by  the 
secretary,  under  the  seal  of  the  department,  has  been  held  competent  evidence  in  the  case 
of  a  condemned  vessel.  Catlett  v.  The  Pacific  Ins.  Co.,  1  Wend.  561.  (It  seems  that  a 
deputy  collector's  certificate  of  enrollment  is  conclusive  of  the  facts  certified  :  Hinckley  v. 
Bridgham,  46  Maine,  450.) 

The  commission  of  a  vessel  or  person  granted  by  a  foreign  government  may  be  proved 
by  the  commission  itself  under  the  seal  of  such  government.  See  The  Estrella,  4  Wheat. 
898.  The  seal  in  general  proves  itself,  but  otherwise  as  to  the  seal  of  a  new  government 
unacknowledged  by  the  United  States.  Id.  The  fact  that  the  person  or  vessel  was  in  the 
employ  of  such  unacknowledged  government  may  be  shown  without  proving  the  seal. 
Id. ;  The  United  States  v.  Palmer,  3  Id.  634,  635.  Where  the  commission  has  been  lost, 
its  previous  existence  on  board  may  be  shown  by  parol  evidence.  The  Estrella,  4 
Wheat.  398. 

See  Rundle  v.  Beaumont,  4  Bing.  537  ;  S.  C,  1  Moore  &  Payne,  396. 

The  log-book  of  certain  vessels  is,  in  the  United  States,  made  evidence  by  net  of  Con- 
gress of  the  fact  of  desertion  by  a  seaman.  See  Ing.  Abr.  613,  §  3.  It  is,  however,  never 
conclusive,  but  only  prima  fade  evidence,  and  may  be  rebutted.  Jones  v.  The  Brig  Phoe- 
nix, 1  Puters'  Adm.  Dec.  301  ;  Malone  v.  The  Mary,  Id.  140;  Thompson  v.  The  Ship  Phila- 
delphia, Id.  310 ;  Douglas  v.  Eyre,  1  Gilpin's  Rep.  147,  153,  153,  154  ;  Orne  v.  Townsend,  4 
Mason's,  541.  The  log-book,  in  general,  ought  not  to  be  admitted  to  establish  any  facts 
save  such  as  are  contemplated  by  the  act  of  Congress.  Jones  v.  The  Brig  Phoenix,  supra. 
It  is  in  no  sense,  per  se,  evidence,  except  in  certain  cases  provided  by  statute.  It  does  not 
import  legal  verity  ;  and  in  every  other  case  is  mere  hearsay  not  under  oath.  It  may  be 
used  against  persons,  however,  to  whom  it  should  be  brought  home  as  having  a  concern 
in  writing  or  directing  what  should  be  contained  therein,  to  contradict  their  statements  or 
their  defence.  But  it  cannot  be  received  as  evidence  for  such  persons,  or  others,  except 
by  force  of  a  statute  rendering  it  so.  Per  Story,  J.,  in  United  States  v.  Gilbert,  3  Sumn. 
Eep.  77,  78. 

On  an  indictment  of  several  seaman  for  a  revolt,  and  confining  the  master,  they  defended 
on  the  ground  (among  others)  that  the  master  was  insane.  To  rebut  this,  the  prosecutor 
offered  the  log-book,  kept  by  the  master  during  the  period  of  his  alleged  derangement,  in 
which,  as  he  said,  he  made  entries  every  night ;  held,  that  it  was  inadmissible.  United 
States  v.  Sharp,  1  Peters'  C.  C.  Rep.  118,  119. 

An  entry  in  the  log-book  is  indispensable  evidence  of  the  fact  of  desertion,  when  u, 
forfeiture  of  wages  is  insisted  on  ;  it  is  necessary,  in  order  to  show  that  no  consent  was 
given,  and  no  release  was  intended  by  receiving  the  delinquent  again  on  board,  as  well 
as  to  ascertain  the  fact  of  desertion  generally  with  greater  accuracy.  Malone  v.  The 
Mary,  1  Peters'  Adm.  Decis.  140 ;  Phoebe  v.  Diguum,  1  Wash.  C.  C.  Rep.  48  ;  Douglass  v. 
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*287  Stage-coaoh  lieenses.  Upon  the  same  principle,  an  entry  kept  in  the 
office  for  licensing  stage-coaches,  was  held  not  to  he  proof  that  per- 
sons named  in  a  license  were  owners  of  a  coach  ;(1)  hut  it  is  now  enacted, 
by  the  statute  5  &  6  Vict.  o.  79,(2)  that  a  certified  copy  of  the  filed  copy 
CI  any  such  license  shall  be  received  against  every  such  person  appearing 
by  such  copy  to  be  named  in  such  license,  as  evidence  of  the  same  having 
been  duly  granted,  and  of  its  contents,  including  the  names  and  residences 
of  the  proprietors,(3)  and  of  every  indorsement  thereon.  (4) 

Public  boohs.  Another  species  of  public  documentary  evidence  consists 
of  books,  kept  under  the  authority  of  particular  statutes,  or  in  public 
offices,  in  the  course  of  official  duty.     The  bank  books  are  admissible,  to 

prove  the  transfer  of  stock.  (5)  It  has  been  held,  that  the  register 
*288     of  the  navy  office,  with  proof  *of  the  usage  to  return  all  deaths 

happening  at  sea,  is  evidence  of  the  death  of  a  sailor.  (6)  A  list  of 
passengers  on  board  a  vessel,  made  by  the  captain  in  pursuance  of  an  act 
of  Parliament,  and  deposited  at  the  India  House,  has  been  admitted  to 
prove  the  number  and  description  of  persons  as  sta,ted.(7)     The  book  at 

Eyre,  1  Gilpin's  Rep.  147.  Whetlier  the  entry  in  the  log-book,  in  order  to  be  evidence, 
must  have  been  made  (according  to  the  letter  of  the  act  of  Congress)  on  the  very  day  on 
■which  the  alleged  desertion  took  place,  does  not  appear  to  be  as  yet  authoritatively 
settled.  la  Phoebe  v.  Dignum  (supra),  the  court  seem  strongly  to  favor  the  notion  that 
it  must.  But  Hopkinson,  J.,  in  Douglass  v.  Eyre  {supra),  contends  that  it  need  not  under 
all  circumstances,  for  in  some  cases  it  would  be  impossible.  At  any  rate,  the  entry  pur- 
porting to  have  beeu  made  on  the  day  is  prima  fade  evidence  that  it  was  so  made,  and 
it  lies  on  the  opposite  party  to  show  the  contrary.  Id.  152, 153.  The  entry  in  the  log- 
book is  prima  fade  evidence  only  of  the  absence  of  n,  seaman  without  leave ;  such 
evidence  may  be  rebutted ;  Worth  v.  Mumford,  1  Hilt.  1. 

Where  the  log-book  is  ofifered,  it  must  be  identified,  and  where  the  party  offering  it 
called  a  sailor  belonging  to  the  vessel,  who  deposed  to  the  handwriting  of  the  mate  in 
several  parts  of  it,  and  that  during  the  voyage  he,  saw  him  markingthe  words  "Log- 
book," &c.,  on  the  cover ;  held,  notwithstanding  this  testimony,  that  as  the  book  may  not 
have  been  kept  on  the  voyage,  but  might  afterwards  have  been  made  up  by  the  mate  to 
suit  the  purposes  of  the  cause,  it  was  not  sufficiently  identified.  And  this,  though  the 
opposite  party  had  given  notice  to  produce  the  logbook.  United  States  v.  Mitchell,  3 
Wash.  C.  C.  Rep.  478,  479.  See  further  as  to  a  log-book  as  evidence,  Bixby  v.  The  Frank- 
lin Ins.,  8  Pick.  Rep.  89  ;  Smallwood  v.  Mitchell,  3  Hayw.  Rep.  145,  146. 

(1)  Stother  v.  Willan,  4  Camp.  34.    See  also  Ellis  v.  Watson,  3  Stark.  R.  438,  478. 

(2)  Sect.  10. 

(3)  See  3  &  3  Wm.  IV,  c.  130,  §  11. 

(4)  See  6  &  7  Vict.  c.  86,  §  16,  as  to  registers  of  licenses  of  metropolitan  stage  carriages ; 
5  &  S  Vict.  c.  45,  §  11,  and  7  &  8  Vict.  c.  13,  §  8,  as  to  registers  of  copyright. 

(5)  Breton  v.  Cope,  Peake,  80  ;  Mortimer  v.  M'Callan,  6  M.  &  W.  58 ;  Marsh  v.  Colnett, 

2  Esp.  665.     See  also  3  Doug.  598,  n.  8. 

Note  337. —  In  the  case  of  Purness  v.  Cope  (8  Moore  and  Payne,  197),  a  banker's  book 
was  received  to  show  that  a  customer  had  no  funds  there.  It  was  authenticated  by  one 
clerk,  though  the  entries  in  it  were  made  by  several.  See  S.  C,  5  Bing.  114.  The  banker, 
however,  was  not  a  party  ;  it  was  the  bank  ledger  of  a  house  which  stood  indifferent 
between  the  parties,  and  its  admissibility  was  put  on  the  great  inconvenience  of  calling 
all  the  clerks.  Per  Cowen,  J.,  in  Merrill  v.  The  Ithaca  &  Owego  Rail  Road  Ca,  16 
Wend.  594. 

See  post,  note  343  ;  also  post,  in  these  notes. 

(6)  Wallace  v.  Cook,  5  Esp.  117 ;  R.  v.  Fitzgerald,  1  Lea.  20 ;  R.  v.  Rhodes,  Id.  34. 

(7)  Richardson  v.  Mellish,  3  Bing.  339.    And  see  Lacon  v.  Hooper,  1  Esp.  346.     See  also 

3  &  4  Wm.  IV,  c.  93,  §  3. 

Note  338. — The  return  of  a  freeholder,  in  Massachusetts,  upon  a  warrant  directing  him 
to  warn  a  meeting  of  the  inhabitants  of  a  school  district,  or  tovra,  is  conclusive  as  in  favor 
of  assesors,  that  the  inhabitants  were  warned  according  to  the  return.  Saxton  v.  Nimms, 
14  Mass.  Rep.  315  ;  Thayer  v.  Stearns,  1  Pick.  Rep.  109  ;  Briggs  v.  Murdock,  13  Id.  805  ; 
Wells  V,  Battelle,  11  Mass.  Rep.  481.  See  Coombs  v.  Coether,  1  Mood.  &  Malk.  398.  See 
Rush  worth  V.  Craven,  1  M'Clel.  &  Younge,  417. 

(The  return  of  a  ministerial  officer,  upon  returnable  process,  stating  his  official  doings 
in  the  execution  of  that  process,  is  prima  facie  evidence  of  the  facts  stated  therein,  even 
in  an  action  between  third  persons  and  where  those  facts  come  collaterally  in  question. 
Russell  V.  Guy,  11    Barb.  541  ;  Baker  v.  McDuffie,  33  Wend.  389.    Thus  the  sheriff's 
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Lloyd's  has  been  received  as  evidence  of  the  capture  of  a  ship;  but 
*289     not  of  notice  of  a  loss  to  any  person  in  particular  ;(l)  *it  has  also 

been  received  to  show  that  a  certain  coast  was  in  a  state  of  blockade 
at  a  particular  time; (2)  but  it  has  been  rejected  as  evidence  to  show  that  a 
certain  ship  was  copper  fastened;  (3)  As  against  an  underwriter,  however, 
the  book  is  always  prima  Jucie  evidence  as  to  what  it  contains,  because  an 
underwriter  will  be  presumed  to  have  a  knowledge  of  its  contents,  from 
having  access  to  it  in  the  course  of  his  business.  (4) 

The  book  from  the  masters'  oiBce,  with  the  production  of  Jhe  roll  of 

return  oti  execution  that  he  had  collected  and  paid  to  the  plaintiff  a  part  of  the  debt,  and 
could  pot  collect  the  residue,  is  proof  between  the  parties  of  the  facts  so  stated.  Hender- 
son V.  Cairns,  14  Barb.  15.  So  of  the  constable's  return  of  non  est  inventus.  Boomer  v. 
Laine,  10  Wend.  535.  The  return  concludes  the  officer  making  it,  Baker  v.  McDuffie, 
Sypra ;  whether  made  by  himself  or  his  deputy.  Shelden  v.  Payne,  7  N.  T.  453  ;  though 
it  does  not  conclude  a  stranger.  The  return  is  prima  fade  evidence  only  in  favor  of  the 
officer  making  it,  of  such  acts  as  he  is  required  by  law  to  perform,  but  not  of  matters 
which  excuse  their  performance.  Browning  v.  Hanford,  5  Denio,  586.  The  officer's 
memorandum  on  process  of  the  time  of  its  receipt,  will  bind  him.  Williams  v.  Lowndes, 
1  Hall,  579 ;  but  such  memorandum  is  not  evidence  of  the  time  of  its  receipt,  so  as  to  take 
the  case  out  of  the  statute  of  limitations.  Wardwell  v.  Patrick,  1  Bosw.  406.  See  post, 
note  383.) 

The  minute-book  of  the  Court  of  Sessions  in  granting  licenses,  kept  by  the  clerk,  is,  in 
Massachusetts,  evidence  of  the  fact  of  a  license  granted.  Commonwealth  v.  Bolkom,  3 
Pick.  281. 

In  South  Carolina,  a  sheriff  sued  to  recover  for  maintaining  one  B.  in  prison,  who  was 
committed  on  a  ca.  sa.  in  the  defendant's  favor.  To  prove  the  length  of  B.'s  confinement, 
the  sheriff  offered  in  evidence  an  old  sheet  of  paper,  on  which  the  jailor,  who  is  dead,  had 
entered  a  memorandum  of  the  commitment  and  imprisonment  of  B.  And  held,  that  it 
was  not  evidence ;  even  a  book  of  original  entries  with  every  appearance  of  regularity, 
could  not  be  made  evidence  of  such  a  charge.  Walker  v.  M'Mahan,  1  Const.  Rep.  So. 
Car.  129. 

As  to  a  sheriff's  book,  in  that  state,  to  prove  an  official  return  made  by  him  on  a  writ, 
see  Reid  v.  Colcock,  1  Nott  &  M'Cord,,592.  The  original  entry  on  the  writ  is  the  best  evi- 
dence.   Id. 

As  to  the  manner,  the  time  when,  and  the  person  by  whom  the  entries  in  registers 
should  be  made,  in  order  to  be  receivable  as  evidence  in  England,  see  Doe  dem.  Warren  v. 
Bray,  8  Barn.  &  Cress.  813.  See  S.  C,  3  Mann.  &  Ryl.  428.  Also  Walker  v.  Wingfield,  18 
Ves.  jr.  443.  Duins  v.  Donovan,  3  Hagg.  Ecc.  Rep.  301.  A  parish  register  is  admissible, 
notwithstanding  the  loss  of  a  leaf,  not  destroying  the  series  of  entries.  Walker  v.  Wing- 
field,  supra. 

As  to  the  authenticity  of  registers  of  births,  &c.,  in  the  United  States,  see  ante, 
note  335. 

For  the  later  English  cases  on  the  subject  of  rolls  of  manor  courts  as  evidence,  see  2 
Harr.  Dig.  1089. 

(1)  Abel  V.  Potts,  3  Esp.  242.  For  a  description  of  this  book,  see  Ker  v.  Shedden,  4  C. 
&  P.  531,  n.  a. 

Note  339.— See  Elton  v.  Larkins,  5  Carr.  &  Payne,  225  ;  S.  C,  Id.  373. 

In  an  action  for  a  false  representation,  on  the  sale  of  a  vessel,  that  she  was  copper 
fastened  ;  the  defendant  offered  a  book,  called  Lloyd's  Register  of  Shipping,  in  which  she 
was  described  as  copper  fastened.  The  witness  who  produced  it,  said  it  was  made  up  from 
information  furnished  by  surveyors.  On  the  trial,  there  was  a  conflict  of  testimony  as  to 
the  proportion  of  iron  fastenings  in  the  vessel  to  those  of  copper,  and  the  book  was  pro- 
posed, in  order  to  show  that,  among  shipowners  and  underwriters,  the  vessel  was  consid- 
ered as  copper  fastened.  Denman,  C.  J.,  held  it  inadmissible,  saying  :  "  I  think  we  do 
not  know  enough  of  the  mode  in  which  the  book  is  kept  to  justify  its  admission  in  evi- 
dence." Freeman  v.  Baker,  5  Carr.  and  Payne,  475.  For  a  description  of  this  book,  see 
Kerr.  v.  Shedden,  4  Carr.  &  Payne,  531,  note  a.  Whether  underwriters  at  Lloyd's  must 
be  taken,  with  reference  to  insurances,  to  be  cognizant,  under  all  circumstances,  of  the 
lists  filed  at  Lloyd's  reading  room,  so  as  to  render  them  evidence  of  their  knowledge  of 
facts  withheld  by  the  insurers.  Quere.  Elton  v.  Larkins,  5  Carr.  &  Payne,  325  ;  S.  C,  Id. 
373.  Seje  Bain  v.  Case,  3  Id.  406.  These  lists  have  been  aJlowed  as  evidence  agahist  the 
insured,  to  prove  his  knowledge  of  facts  not  communicated  to  the  underwriters,  it  being 
shown  tfiat  the  broker  of  the  former,  who  effected  the  policy,  had  read  the  lists  before  the 
insurance  was  effected.    Bain  v.  Case,  supra. 

(2)  Bain  v.  Case,  3  C.  &  P.  496. 

(3)  Freeman  v.  Baker,  5  C.  &  A.  475. 

(4)  Mackintosh  v.  Marshall,  11  M.  &  W.  116, 
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attorneys,  is  evidence  to  prove  a  person  an  attorney  of  the  court.  (1)  The 
books  of  the  Queen's  Bench  and  Fleet  Prisons  are  admissible  to  prove 
the  dates  of  the  commitment  and  discharge  the  prisoners ;  but  they  are  not 
admissible  to  prove  the  cause  of  the  commitment.  (2)  Entries,  in  the  books 
of  a  clerk  of  the  peace,  of  deputations,  many  years  since  granted  to  game- 
keepers by  the  lord  of  the  manor,  are  evidence,  without  the  production  of 
the  deputations  themselves,  to  show  that  the  party  mentioned  exercised  the 
right  of  appointing  gamekeepers,  by  applying  to  the  clerk  of  the  peace  to 
get  certificates.  (3)  The  searchers'  report  of  a  cargo  entered  in  a  book  kept 
at  the  custom-house  is  admissible  in  evidence.  (4)  The  poll-books  at  an 
election  for  members  of  Parliament,  are  evidence  in  a  penal   action  for 

bribery.  (5) 
*290    *  Where,  however,  entries  are  made  in  books  not  strictly  in  the  course 
of  official  duty,  such  entries  will  not  be  evidence,  even  though  the 
public  may  have  access  to  them. 

Thus  it  has  been  held,  (6)  that  in  order  to  prove  the  allowance  of  a  bank- 
rupts' certificate  by  the  Lord  Chancellor,  (7)  the  book  kept  in  the  ojSSce  of 
the  secretary  of  bankrupts,  in  which  entries  were  made  by  the  clerks  of  the 
allowance  oi  certificates,  is  not  evidence ;  although  the  book  was  commonly 
consulted  by  persons  wishing  for  information  respecting  the  allowance  of 
bankrupts'  certificates ;  as  the  book  was  not  kept  by  the  order  of  the  Lord 
Chancellor,  nor  were  the  entries  made  in  the  course  of  ofiicial  duty.  So  a 
register  of  attendances,  &c.,  kept  by  the  medical  officer  of  a  poor-law  union, 
and  laid  before  the  board  of  guardians  weekly  for  inspection,  in  obedience 
to  rules  made  by  the  commissioners,  (8)  has  been  held  not  to  be  receivable 
in  evidence  for  the  officer  making  it; (9)  the  register  not  being  a  public 
official  book,  and  the  entries  being  merely  a  check  upon  the  officer. 

The  legislature  has  provided  in  several  instances  that  copies  of  parochial 
books  and  registers  shall  be  duly  made  and  preserved.  ( 1 0) 

(1)  See  Jones  v.  Stevens,  11  Pri.  235  ;  R.  v.  Crossley,  2  Esp.  526. 

(2)  Salte  V.  Thomas,  8  B.  &  P,  188  ;  R.  v.  Aides,  1  Lea,  391. 

Note  340. — See  Fuxuess  v.  Cope,  2  Moore  &  Payne,  200,  201,  per  Park,  J.  See  post,  in 
these  notes. 

(3)  Hunt  v.  Andrews,  2  B.  &  A.  341.  See  Rushworth  v.  Craven,  M'Cl.  &  Y.  417,  as  to 
the  effect  of  deputation. 

(4)  Johnson  v.  Ward,  6  Esp.  48.  See,  as  to  custom-house  books,  Tomkins  v.  Att.  Gen., 
1  Dow,  404.     The  custom  house  and  excise  books  are  frequently  used  as  affording  prima 

faeie  evidence  against  parties  by  way  of  admission.  Ellis  v.  Watson,  3  Stark.  R.  453 ;  R. 
V.  Grimwodd,  1  Pri.  369. 

(5)  Mead  v.  Robinson,  Willes,432  ;  R.  v.  Hughes,  cited  Id. ;  R.  v.  Davis,  2  Str.  1048.  See 
6  &  7  Vict.  c.  18,  §§  93-96.  See,  also,  as  to  corporation  elections,  R.  v.  Ledgard,  8  A.  &  E. 
535.  As  to  bankruptcy  books,  see  D'lsraeli  v.  Jowet,  1  Esq.  437 : — Log-book  of  man-of-war 
and  official  letter,  to  prove  the  parting  of  a  vessel  from  convoy,  Watson  v.  King,  4  Camp. 
272  ;  Rundle  v.  Beaumont,  4  Bing.  537 : — Entries  by  commissioners  of  paving  in  books 
directed  to  be  kept  by  act  of  Parliament,  Trustees  of  British  Museum  v.  Finnis,  5  C.  &  P. 
460 : — Rules  of  benefit  societies,  R.  v.  Christian,  Car.  &  M.  388 ;  R.  v.  Boynes,  1  C.  &  K.  65. 

Note  341. — In  New  York,  the  poll-books  or  lists  are  to  be  destroyed  on  ^e  completing 
of  the  canvass  in  each  town.  So,  also,  the  ballots,  save  such  as  have  been  rejected  as 
imperfect,  which,  together  with  a  true  copy,  are  to  be  filed  with  the  town  clerk.  1  R.  S. 
138,  §§51,53. 

Parol  evidence  is  admissibft  as  to  the  number  of  persons  entitled  to  vote  at  the  election 
of  trustees  of  religious  societies,  although  a  register  of  the  names  of  the  stated  hearers 
in  such  church  is  required  t^  statute  to  be  kept.  The  register  is  to  be  used  for  no  other 
purpose  than  that  contemplated  by  the  statute,  which  is  to  test  the  right  of  voting,  when 
elections  are  held.    The  People  v.  Peck,  11  Wend.  604,  611  ;  ante,  p.  259. 

(6)  Henry  v.  Leigh,  3  Camp.  499. 

(7)  Under  5  Geo.  II,  c.  30. 

(8)  Under  4  &  5  Wm.  IV,  c.  76,  §  15. 

(9)  Merrick  v.  Wakley,  8  A.  &  E.  170. 

(10)  See  17  Geo.  II,  t.  38,  §  14,  as  to  poor  rates  ;  and  6  &  7  Wm.  IV,  c.  96,  §  5,  as  to  the 
power  to  take  copies  of  the  rate ;  2  Geo.  Ill,  c.  22,  as  to  registers  of  pauper  children  ; 
and  42  Geo.  Ill,  c.  46,  as  to  registers  of  parish  apprentices. 
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Vestry-books.  An  entry  in'  a  vestry-book,  stating  that  a  certain  individ- 
ual was  duly  elected  treasurer  of  a  parish,  at  a  vestry  duly  held  in 
pursuance  of  notice,  is  evidence  of  such  election.  (1)  In  an  action  for  dis- 
turbing the  plaintiff  in  the  enjoyment  of  a  pew  claimed  in  right  of  his 
messuage,  an  old  entry  in  a  vestry-book  signed  by  the  churchwardens, 
stating  repairs  of  the  pew  by  a  former  owner  of  the  messuage  under  whom 
the  plaintiff  claimed,  is  evidence  to  prove  the  plaintiff's  title,  as  being  made 
by  the  churchwardens  within  scope  of  their  official  authority.  (2)  In 
*291  one  case,  old  entries  in  *the  vestry-books  of  a  parish  were  held  not  to 
!■  be  evidenpe,(3)  for  the  purpose  of  showing  the  right  of  election  to  a 
parish  office  to  be  in  the  parishioners  concurrently  with  the  rector  and  not 
with  the  rector  alone ;  on  the  ground  that  it  did  not  appear  that  the  incumbent 
was  present  at  the  meeting  they  related  to.  But  extracts  from  the  register  of 
the  bishop  of  the  diocese  were  received  in  evidence  to  prove  similar  appoint- 
ments, as  were  also  several  entries  of  vestry  meetings  at  which  the  rector  was 
present.  Entries  made  by  a  churchwarden  in  a  book  in  which  he  did  not  charge 
himself,  and  which  apparently  were  not  made  in  the  discharge  of  his  official 
duty,  have  been  rejected.  (4) 

Rate-boohs.  Books  of  parish  rates  have  occasionally  been  used  in  evi- 
dence for  the  purpose  of  proving  the  existence  and  residence  of  parishioners 
at  particular  periods.  Thus,  in  the  case  of  the  Zouch  Peerage,  (5)  the  book 
of  rates  and  loans  of  the  parish  of  Hanbury  was  produced  in  order  to  prove 
the  existence  of  a  person,  a  widow,  and  her  residence  there  in  the  year 
1649,  which  was  done  by  the  entry  of  the  payment  of  her  subscription  to  a 
parish  loan  in  that  year. 

Land  tax  assessments.  It  seems  that  land  tax  assessments  are  evidence  to 
prove  seizin,  on  the  ground  that  it  is  the  duty  of  a  public  officer  to  ascer- 
tain the  occupier,  and  to  charge  him.  Connected  with  other  evidence  (as 
receipts  in  a  steward's  book),  such  assessments  have  been  considered  to  be 
entitled  to  weight.  (6)  But  they  were  held  to  be  no  evidence  of  seizin,  in  a 
case  where  the  name  of  a  former  occupier  had  been  incorrectly  inserted, 
and  no  alteration  had  been  made  subsequently,  and  where  it  was  the  custom 
to  continue  the  name  of  an  ancestor  on  the  assessment-books,  so  long  as  the 
property  continued  in  the  same  family.  (V) 

(1)  R.  V.  Martin,  3  Camp.  100. 

Note  342. — Old  entries  in  the  vestry-books  of  a  parish  were  held  not  evidence  to  show 
the  rightof  election  to  a  parish  office  to  he  in  the  parishioners  and  rector,  as  it  did  not 
appear  whether  the  incumhent  was  present  at  the  meeting  they  related  to :  but  extracts 
from  the  register  of  the  bishop  of  the  diocese  were  received  in  evidence  to  prove  the 
same  appointments,  as  were  also  several  entries  of  vestry  meetings  at  which  the  rector 
was  present.    Hartley  v.  Cook,  5  Carr.  &  Payne,  441. 

(3)  Price  V.  Littlewood,  3  Camp.  288. 

(3)  Hartley  v.  Cook,  5  C.  &  P.  441.  Papers  handed  over  to  the  present  incumbent  by 
the  representative  of  the  deceased  incumbent  were  received  as  parish  papers,  in  Earl  v. 
Lewis,  4  Bsp-.l'. 

(4)  Cooke  ^.  Banks,  3  C.  &  P.  478.  An  entry  in  a  book  kept  in  a  parish  chest  is  not 
evidence,  for  the  parish,  'of  a  certificate.  R.  v.  Debenham,  3  B.  &  A.  185.  See.further,  as 
to  parish  books.  Gobs  v.  Watlington,  3  B.  &  B.  133  ;  R.  v.  Pembridge  (Inhabs.),  Car.  &  M. 
157  ;  Taylor  v.  Dovey,  7  A.  &  E.  409.  * 

(5)  Printed  Evidence,  163.  Such  books  are  more  clearly  admissible  where  they  contain 
an  entry  in  which  a  person  charges  himself  with  the  receipt  of  a  rate  or  other  money  ; 
as  in  the  Chandos  Peerage  Case  (p.  97),  where  the  churchwardens'  account-books  con- 
tained an  entry  of  money  received  at  a  burial  by  the  parisli  clerk,  to  be  accounted  for  to 
the  churchwardens. 

(6)  Doe  d.  Strode  v.  Seaton,  3  A.  &  E.  182.  Where  the  receiver  charged  himself  with 
the  receipt  the  land  tax  assessment  is  evidence,  upon  a  principle  before  considered  in 
treating  of  hearsay  evidence.  Doe  d.  Smith  v.  Cartwright,  R.  &  M.  63.  See  R.  >•.  Com- 
missioners of  Land  Tax,  3  T.  R.  284. 

(7)  Doe  d  Stansbury  v.  Arkwright,  2  A.  &  B.  182,  n.  See  this  case  explained  by  Patteson, 
J.,  in  Doe  d.  Strode  v.  Seaton,  Id.  183. 
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*292  '"Bishop's  books.  A  bishop's  register  is  evidence  of  business  transac- 
tions at  a  visitation ;  he  then  inquires  how  parishes  are  served,  and 
hovr  clergymen  are  appointed.  Where  the  visitation  was  in  the  year,  1606, 
and  the  entry  related  to  the  admission  of  a  curate  of  a  particular  church  in  the 
year  1591,  according  to  a  particular  customj  the  register  was  held  to  be 
evidence  of  such  custom.  (1)  On  a  question,  whether  a  particular  district 
was  part  of  a  parish,  it  was  held,- that  a  book  produced  from  the  chapter-house 
of  the  Dean  and  Chapter  of  Sarum,  purporting  to  contain  copies  of  leases 
granted  by  the  dean  and  chapter,  and  which  book  was  open  to  the  tenants 
of  manors  within  which  the  lands  were  situate,  was  evidence  as  a  public 
book,  on  a  question  of  reputation,  without  any  proof  that  possession  accom- 
panied the  particular  leases.  (2) 

3Imisfers'  accounts.  Ministers'  accounts  of  monasteries  which  exhibit  a 
detailed  description,  made  out  from  year  to  year,  of  the  parcels  and  value 
of  property  that  had  belonged  to  the  monasteries,  and  were  afterwards  vested 
in  the  crown,  furnish  important  evidence  in  suits  for  tithes,  and  upon  questions 
concerning  endowments.  These  accounts  have  been  relied  upon,  even  in 
preference  to  the  ecclesiastical  surveys.  The  ministers  derived  their  autho- 
rity under  the  statute  27  Hen.  VIII,  c.  21,  for  the  creation  of  the  Court  of 
Augmentations.  A  commission  and  instructions  were  prepared  in  obedience 
to  this  statute,  but  no  official  report  of  the  commissioners  appears  to  be 
extant.  The  accounts  for  different  years  are  frequently  mere  transcripts  of 
each  other,  and  occasionally  they  will  be  found  to  make  returns  of  property 
belonging  to  the  monasteries,  long  after  it  had  been  parted  with  by  the 
crown. 

J'erriers.  Another  species, of  public  documentary  evidence  is  that  of 
terriers.  By  the  ecclesiastical  canons,  an  inquiry  is  directed  to  be  made 
from  time  to  time  of  the  temporal  rights  of  the  clergyman  in  every  parish, 
and  to  be  returned  into  the  registry  of  the  bishop.  This  return  is  denomi- 
nated a  terrier. 

The  principle  on  which  terriers  appear  to  be  receivable  in  evidence,  has 
been  considered  not  so  much  with  reference  to  the  official  character  of  the 
statements  which  they  contain,  as  to  the  fact  that  they  are  admis- 
*293  sions  by  *persons  who  stood  in  a  degree  of  privity  with  the  parties, 
between  whom  they  are  sought  to  be  used.  Accordingly,  a  terrier 
is  never  admitted  for  a  parson  unless  it  be  signed  by  a  churchwarden,  or,  if 
the  churchwardens  are  nominated  by  him,  by  some  substantial  inhabitants 
of  the  parish.  (3)  This  is  not  altogether  on  the  ground  of  the  terrier  being 
imperfect ;  for  it  is  not  necessary,  in  order  to  make  a  terrier  admissible  in 
evidence  for  the  parson,  that  it  should  have  been  made  a  perfectly  formal 
instrument  by  the  authentication  of  his  predecessor's  signature ;  indeed  it 
has  been  said,  that  the  absence  of  such  signature  makes  the  terrier  stronger 
evidence  in  favor  of  a  successor.  (4)     It  seems  that  a  modus  cannot  be  estab- 

(1)  Arnold  v.  Bath  and  Wells  (Bishop),  5  Bing.  316.  And  see  Bullen  v.  Michel,  3  Pri. 
399  ;  Meath  (Bishop)  v.  Belfield  (Lord),  1  Wils.  315. 

(2)  Coombs  V.  Coether,  M.  &  M.  398.  The  same  kind  of  evidence  was  received  from  the 
office  of  the  Bishop  of  Durham,  in  Humble  v.  Hunt,  Holt  N.  P.  C.  601.  A  bishop's  endow- 
ment under  his  seal  is  evidence.  Potts  v.  Duiant,  4  Qwill.  1453.  Further,  as  to.bishop's 
books,  Leonard  v.  Franklin,  4  Pri.  364 ;  Halse  v.  Eyston,  Id.  417 ;  Hebden  v.  Freeman,  Id. 
420.  Bishop  Wells'  Liber  de  Ordinationibus  Vicariorum  has  been  received  to  prove  an 
endowment.    Tucker  v.  Wilkins,  4  Sim.  263. 

(3)  B.  N.  P.  248 ;  Earl  v.  Lewis,  4  Esp.  3.  A  terrier  not  signed  by  the  owner  of  a  par- 
ticular farm  is  evidence  against  a  succeeding  owner,  on  the  subject  of  a  modus  clairned  fop 
the  farm.    Mytton  v.  Harris,  3  Pri.  19. 

(4)  niingworth  v.  Leigh,  4  Gwil.  1615  ;  Potts  v.  Durant,  3  Anstr.  796,  An  imperfect  ter- 
rier may  sometimes  be  used  by  way  of  admission.  Maddison  v.  Nuttal,  6  Bing.  336.  As 
to  imperfect  and  irregular  terriers,  see  Atkins  v.  Drake,  M'Clel.  &  Y.  214 ;  Bertie  v.  Beau- 
mont, 2  Pri.  310. 
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lished  by  evidence  of  terriers  alone,  without  some  evidence  of  payments, 
unless,  perhaps,  when  the  terriers  have  been  made  in  the  time  of  the  existing 
parson.  (1)  Terriers  have  not  always  been  confined,  as  to  their  effect,  to 
controversies  affecting  the  landowners  on  the  one  side  and  the  parson  on  the 
other.     They  are  admissible  in  suits  between  a  vicar  and  impropriator.  (2) 

Ancient  surveys.  On  a  question  as  to  the  boundary  of  a  manor,  an 
ancient  document  produced  from  the  ofiice  of  the  duchy  of  Lancaster, 
bearing  date  at  a  time  when  the  manor  belonged  to  the  duchy,  and  pur- 
porting to  be  a  survey  of  the  manor,  as  taken  by  a  person  thereiu  named, 
under  authority  of  letters  of  deputation  to  him  as  deputy  of  the  surveyor- 
general  of  the  duchy,  is  not  admissible  in  evidence,  as  an  ancient  document 
of  a  public  office  with  which  the  manor  was  formerly  connected,  nor  is  it 
admissible  as  furnishing  evidence  of  reputation ;  the  document  not  being 
proved,  nor  appearing  on  its  face  to  have  been  made  by  any  competent 
authority  for  ascertaining  the  boundaries  of  the  manor.  (3)  In  support  of 
the  admissibility  of  this  dociunent,  the  case  of  Rowe  agt.  Brenton(4) 
*294  was  much  pressed,  *in  which  an  ancient  document,  purporting  to  be 
an  extent  of  a  manor  by  the  steward  of  the  king's  land,  had  been 
held  to  be  admissible,  on  a  question  as  to  the  right  of  minerals  claimed  by 
certain  tenants  of  manorial  lands  of  the  duchy.  But  the  court  determined 
that  this  survey  of  boundaries  was  not  within  the  scope  and  authority  of 
the  statute,  extanta  manerii  (4  Edward  I,  stat.  1),  under  which  statute  the 
extent,  produced  in  the  case  of  Rowe  agt.  Brenton,  might  properly  and 
regularly  have  been  made,  and  such  was  admissible. 

An  ancient  extent  of  crown  lands,  found  in  the  office  of  Land  Revenue 
Records,  and  purporting  to  be  made  by  thfe  steward  of  the  crown  lands,  has 
been  held  to  be  evidence  of  the  title  of  the  crown  to  lands  therein  men- 
tioned, and  stated  to  have  been  purchased  by  the  crown  of  a  subject.  (5) 

Pos«  mark.  Post-office  marks,  in  town  or  country,  proved  to  be  such, 
are  evidence  that  the  letters,  on  which  they  are  impressed,  were  in  the  office 
to  which  those  marks  apply,  at  the  dates  which  the  marks  specify; (6)  but 
they  are  not  conclusive  evidence  to  that  effect.  (7)  An  almanac  has  been 
admitted  good  evidence  to  prove  that  a  particular  day  was  Sunday.  (8) 

Manor  books.  The  rolls  of  manor  courts  may  be  considered  as  the  title 
deeds  of  copyhold  property,  and,  for  the  purpose  of  proving  title  to  copy- 
hold estates,  are  receivable  against  all  persons  upon  the  same  principle  as 
actual  conveyances.  The  rolls  sometimes  also  afford  evidence  of  copyhold 
customs,  either  by  way  of  general  statement  of  a  custom,  or  as  containing 


(1)  Lake  v.  Skinner,  IJ.  &  W.  9.  See  further,  on  the  effect  of  terriers,  Atkins  v.  Drake, 
M'Clel.  &  Y.  214 ;  Stuart  v.  Greenhall,  9  Pri.  113,  where  the  two  earliest  terriers  negatived 
a  rnodus,  which  the  subsequent  terriers  confirmed.  Great  weight  was  given  to  the  evi- 
dence of  terriers  in  Drake  v.  Smith  (5  Pri.  369). 

(2)  lUingworth  v.  Leigh,  4  Gwil.  1615  ;  Potts  v.  Durant,  3  Anst.  796.  The  terrier  was 
imperfect,  as  not  being  signed  by  the  vicar.  It  seems  to  have  been  treated  as  evidence  of 
reputation. 

(3)  Evans  v.  Taylor,  7  A.  &  E.  617.  The  persons  who  signed  were  described  as  "jurors 
at  the  Court  of  Survey,"  and  it  was  stated,  that  they  were  examined  and  did  present  &c. 
The  boundaries  of  the  manor  were  set  out  in  the  survey,  together  with  other  particulars! 
as  tenants,  rents,  &o.    See  also  Jervison  v.  Dyson,  2  M.  &  R  377 

(4)  8  B.  &  C.  847 ;  S.  C,  3  M.  &  R.  164. 

(5)  Doe  d.  Willan  v.  Roberts,  13  M.  &  W.  520. 

(6)  R.  V.  Plumer,  R.  &  R.  Cr.  C.  264.  See  also  Fletcher  v.  Braddyll,  8  Stark  R  54  ■ 
Arcangelo  v.  Thompson,  2  Camp.  623 ;  Cotton  v.  James,  M.  &  M.  276  •  R.  v  Johnson  7 
East,  65 ;  R.  v.  Watson,  1  Camp.  215.  (The  same  rule  is  held  in  this  country  •  New 
Haven  Co,  Bank  v.  Mitchell,  15  Conn.  206 ;  Bussard  v.  Levering,  6  Wheat.  102.  Delivery 
of  the  letter  is  presumed  by  due  course  of  mail ;  so  of  a  teleffram  •  1  Greenlf  Ev  S  40 1 

(7)  Stocken  v.  Collin,  7  M.  &  W.  515.  '  ^      ■• 

(8)  Page  V.  Faucet,  Cro.  Eliz.  227. 
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entries  of  acts  done  in  the  copyhold  court,  from  which  the  existence  of  the 
custom  may  be  inferred ;  they  also  sometimes  afford  evidence  of  the  houn- 
daries  of  the  manor,  and  of  the  boundaries  of  particular  estates  situate 
within  in.  To  prove  facts  of  this  description,  the  manor  rolls  are  evidence 
between  the  lord  and  his  copyholders,  or  between  different  copyholders. 
As  regards  strangers  to  the  manor,  it  seems  that  entries  in  the  rolls  can 
only  be  received  on  the  footing  of  admissions,  or  as  hearsay  evidence  upon 
matters  of  general  right.  (1) 

To  prove  a  surrender  of  a  copyhold  to  the  use  of  a  will,  the  steward  of  a 

manor  produced  a  book  of  the  records  of  the  manor,  in  which  was 
*295     a  record  *of  an  admittance,  reciting  a  surrender  of  the  copyhold;  he 

Stated  that  he  had  not  been  able  to  find  the  surrender  itself,  except 
as  there  recited ;  that  the  old  surrenders  were  kept  in  an  irregular  manner, 
and  that  the  originals  were  very  often  not  to  be  found ;  but  that  he  had  not 
been  able  to  discover  any  other  instance  in  which  there  was  not  either 
the  original  surrender,  or  a  record  of  the  surrender  in  the  court  rolls. 
This  entry  in  the  manor  books  was  adjudged  to  be  good  evidence  of  a  sur- 
render. (2) 

Corporation-hooks.  Corporation-books  are  evidence,  by  way  of  admis- 
sions, between  members  of  the  corporation.  They  are  receivable  also  to 
prove  entries  of  a  public  nature.  (3)  They  sometimes  contain  the  only 
memorial  of  acts  of  the  corporation  —  in  which  case  the  entry  is  the  thing 
itself  to  be  proved.  They  occasionally  contain  hearsay  evidence  relative 
to  matters  concerning  which  evidence  of  reputation  is  admissible.  They 
cannot,  in  general,  be  adduced  by  a  corporation,  in  support  of  its  own 
rights  or  privileges,  against  strangers.  (4) 

(1)  B.  N.  P.  247  ;  Denn  v.  Spray,  1  T.  R.  466 ;  Roe  v.  Parker,  5  T.  R.  36 ;  Doe  v.  Askew, 
10  East,  520  ;  Chapman  v.  Cowlau,  13  Id.  10 ;  Roe  v.  Jeffrey,  2  M.  &  S.  92 ;  Richards  v. 
Basset,  10  B.  &  C.  657 ;  Doe  d.  Burrows  v.  Freeman,  1  C.  &  K.  386  ;  S.  C,  12  M.  &  W.  844. 
See  also  Dawson  v.  Gregory,  7  Q.  B.  756. 

(2)  R.  V.  Thrucross,  1  A.  &  E.  126.     See  also  Doe  d.  Garrod  v.  OUey,  12  A.  &  E.  481. 

(3)  Marriage  v.  Lawrence,  3  B.  &  A.  144  ;  case  of  Gibbon  upon  a  quo  warranto,  17  How. 
St.  Tr.  810,  854  ;  Thettbrd's  Case,  12  Vin.  Abr.  90  pi.  16  ;  Warriner  v.  Giles,  2  Str.  954, 
1223,  n.  1.     See  also  in  2  Camp.  101,  n. 

(4)  London  (Lord  Mayor)  v.  Lynn  (Mayor),  1  H.  Bl.  214,  n.  ;  R.  v.  Motheraell,  1  Str.  92 ; 
Brett  V.  Beales,  M.  &  M.  429.     The  books  of  a  corporation  aggregate  are  admissible  on  a 

''  question  of  tithes,  in  the  same  manner  as  those  of  a  corporation  sole.  •  Short  v.  Lee,  2  J. 
&  W.  470. 

Note  343. — The  general  rule  is,  that  corporation-books  are  evidence  in  disputes  between 
members,  but  not  against  strangers.  Commonwealth  v.  Woelper,  3  Serg.  &  Rawle,  29  ; 
Fleming  v.  Wallace.  3  Yates'  Rep.  154  ;  Highland  Turnpike  Co.  v.  M'Kean,  10  John.  Rep. 
154,  And  when  evidence,  if  there  is  nothisg  on  their  face  to  raise  a  suspicion  that  the 
corporate  proceedings  have  been  irregular,  they  will  be  treated  and  referred  to  as  evidence 
of  the  legality  of  the  proceedings.  In  a  contest  among  the  members  of  a  church  as  to 
the  validity  of  a  by-law,  which  required  two-thirds  of  the  members  to  pass  it,  where  it 
was  stated  in  the  minutes  of  the  corporation  that  on  Aiu  invitation  the  corporators  met, 
held  that  this  amounted  to  evidence  of  two-thirds  being  present.  Commonwealth  v. 
Woelper,  3  Serg.  &  Rawle,  29.  See  Grays  v.  Turnp.  Co.,  4  Rand.  578 ;  Wood  v.  The 
Jefferson  Co.  Bank,  9  Cow.  194,  205. 

The  books  of  a  corporation  are  not  evidence  to  prove  a  usage,  by  entries  of  acts  of  sub- 
mission by  particular  persons  to  the  exercise  of  rights  insisted  on,  without  proof  aliunde 
of  the  situation  of  those  persons,  and  th^  relative  position  in  reference  to  the  corpora^ 
tion.  Davies  v.  Morgan,  1  Price's  P.  C.  77,  cited  2  Harr.  Dig.  1081.  See  S.  C,  1  Tyr. 
457,  1  Crom.  &  Jer.  587.  Where  the  plaintiff  claimed  land  under  a  lease  from  a  corpora- 
tion, and  the  defendant  set  up  that  the  corporation  had  re-entered  for  rent  and  then 
demised  to  him ;  held,  that  the  books  of  the  trustees  of  the  corporation  could  not  be  used 
to  prove  such  re-entry.    Jackson  d.  Donally  v.  Walsh,  3  John.  226. 

But  in  an  action  by  a  turnpike  company  to  recover  the  amount  of  stock  subscribed  by  a 
person,  the  books  of  the  company  are  admissible  evidence  to  show  that  they  have  pursued 
the  course  pointed  out  by  their  charter.  Grays  v.  Turnpike  Company,  4  Rand.  Rep.  578  ; 
The  Highland  Bank  v.  M'Kean,  10  John.  Rep.  154.  Stewart  v.  Trustees  of  Hamilton 
College,  3  Denio,403;  N.  Y.  Exchange  Co.  v.  DeWolf,  31  N.  Y.,  273,  380. 

The  books  of  a  banking  corporation  have  been  held  evidence  in  a  suit  on  a  note  brought 
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by  tlie  bank  against  the  indorser,  a  stranger,  to  prove  the  election  of  its  oflScers ;  and  this 
was  adjudged  sufficient,  pri/ma  fade,  to  sbow  that  the  bank  had  complied  with  the  pre- 
vious requisitions  of  their  charter,  and  that  it  had  a  legal  existence.  Wood  v.  The 
Jefferson  Co.  Bank,  9  Cow.  Rep.  194,  205.     See  The  State  v.  Buchanan,   1  Wright's 

Kep.  233. 
296*  *The  books  of  a  corporation,  a  bank  for  instance,  have  been  allowed  as  evidence  for 
them,  in  suits  againss  strangers,  in  aid  of  the  testimony  of  a  witness  who  l)ad  made 
an  entry  therein,  the  truth  of  which  was  in  question.  Farmers  &  Mechanics'  Bank  v. 
Boraef,  1  Bawle,  152.  This  seems,  however,  to  have  been  upon  the  principle  which  allows 
memorandums,  made  of  a  transaction  at  the  time,  to  go  to  the  jury,  under  certain  cir- 
cumstances, along  with  the  testimony  of  the  person  who  made  it.  The  court  slightly 
advert  alsojin  support  of  their  decision,  to  the  doctrine  allowing  previous  consistent 
declarations  of  a  witness  to  be  given  in  evidence  jn  corroboration  of  his  oath.  In  this 
respect  the  entries  in  the  books  of  a  corporation  would  obviously  stand  upon  the  same 
footing  as  a  similar  entry  in  a  tradesman's  book.  And  there  are  many  cases  where  the 
entries  in  the  books  of  banks,  have  been  both  admitted  and  rejected,  upon  grounds  which 
are  well  applicable  to  books  of  individuals.  See  several  cases  a/nte,  note  128.  Also,  ante, 
note  107,  and  108. 

And  it  may  be  well  to  observe  here,  that  these  books  of  incorporated  banks,  &c.,  stand 
upon  a  different  footing,  generally,  in  this  country  from  the  books  of  the  Bank  of  Eng- 
land. The  former  are  not  public  books,  in  the  sense  in  which  that  term  is  understood  by 
the  courts,  except  as  among  the  members  of  the  corporation.  In  other  cases,  the  rules  of 
admissibility  in  regard  to  them,  as  well  as  the  mode  of  authenticating  entries  in  them, 
are  not  essentially  variant  from  those  which  relate  to  books  of  a  mere  private  nature. 
See  Eidgway  v.  Farmers'  Bank  of  Bucks  County,  13  Serg.  &  Rfcwle,  356,  363 ;  The  Phila- 
delphia Bank  v.  Officer,  13  Serg.  &  Eawle,  49  ;  Courtney  v.  The  Commonwealth,  5  Band. 
66  ;  Angell  &  Ames  on  Corp.  406,  407,  408,  409. 

'The  corporation  of  a  city,  and  municipal  corporations  generally,  differ  from  a  private 
corporation,  in  respect  to  the  matters  we  are  considering.  An  agent  of  the  corporation 
of  the  city  of  New  York-  for  instance,  sued  for  acts  done  by  order  of  the  corporation,  in 
removing  obstructions  in  a  street,  may,  in  his  indinclMal  cwpaeity,  avail  himself  of  the 
minutes  and  books  of  the  corporation  in  his  defense.  "It" .(the  corporation  of  the  city) 
"  more  nearly  resembles,"  say  the  court,  adverting  to  the  distinction  noticed,  "  the  legis- 
lature of  an  independent  state,  acting  under  a  constitution  prescribing  its  powers.  "The 
acts  of  this  coporation  concern  the  rights  of  the  inhabitants  of  the  city ;  it  exercises  a 
delegated  power,  not  for  its  own  emolument,  but  for  the  interests  of  its  constituents  ;  and 
while  it  keepg  within  the  limits  of  its  authority,  the  constituents  are  bound  by  the  acts  of 
the  corporation.  When  the  citizen  wishes  to  show  those  acts,  he  must  resort  to  the 
authentic  record  of  them,  which  is  the  original  minutes  of  the  corporation."  This,  it 
seems,  is  the  best  evidence.    Denning  v.  Roome,  6  Wend.  651. 

The  official  tax  books  of  the  corporation  of  the  city  of  Washington,  made  up  by  the 
register,  from  the  original  returns  of  the  assessors  laid  before  the  board  of  appeals,  are 
evidence  to  show  the  tax  assessed  upon  an  individual ;  the  assessor's  original  returns 
need  not  be  produced.  Rcinkendorf  v.  Taylor's  Lessee,  4  Peters'  Rep.  349.  "  The  book 
was  made  out  by  an  officer,  in  pursuance  of  a  duty  expressly  enjoined  by  law.  This  not 
only  makes  the  tax-book  evidence,  but  the  best  evidence  vi;hich  can  be  given  of  the  facts 
it  contains."  Id.  In  Kentucky,  the  minutes  of  the  Trustees  of  Louisville,  and  other 
towns  in  the  Commonwealth,  are  competent  evidence  on  trials  as  to  town  property.  But 
there  is  no  provision  authorizing  their  verification  by  the  clerk's  certificate.  It  would 
seem  to  follow  then,  say  the  court,  that  they  ought  to  be  verified  by  oath,  and  proved  to 
be  true  copies  from  the  real  book  of  the  trustees  kept  by  the  proper  officer  and  recognized 
by  the  board  as  such.  Dudley  v.  Grayson,  6  Monroe,  259.  But  on  writ  of  error,  unless 
the  objection  to  the  admissibility  in  the  court  below  was  distinctly  on  the  ground  that  the 
paper  was  not  sufficiently  authenticated,  the  court  will  not  notice  it,  but  will  only  regard 
the  objection  as  one  of  relevancy  or  competence.    Id. 

The  Virginia  Legislature,  by  statute,  vested  certain  trustees  with  one  hundred  acres  of 
land  to  be  appropriated  partly  as  a  present  to  settlers  and  partly  for  the  benefit  of  the 
proprietors ;  held,  that  the  books  and  other  records  of  the  trustees  (called  in  the  case  a 
corporation),  being  first  shown  to  be  in  the  handwriting  of  the  proper  officers  of  the 
board,  were  admissible  in  evidence.  The  court  said  the  trustees  were  established  for 
public  purposes ;  and  their  books  were  the  best  evidence  of  their  acts  and  proceedings. 
Owings  v.  Speed,  5  Wheat.  420.  And  in  Massachusetts,  a  proprietary  book  of  ancient 
date  has  been  held  admissible,  without  proving  the  entries  by  the  clerk  of  the  proprietors 
who  made  them.  The  Proprietors  of  Monumoi  v.  Rogers,  1  Mass.  Rep.  159.  See  Pitta 
V.  Temple,  3  Id.  538.  The  sales  book  of  the  proprietors  of  Cincinnati,  has  been  admitted 
as  to  early  sales.  Williams'  Lessee  v.  Burnet,  1  Wright's  Rep.  53.  An  ancient 
*397  book  *of  records  of  the  town  of  Boston,  entitled  the  Book  of  Possessions,  which, 
although  not  regularly  authenticated,  had  been  preserved  among  the  records  of  the 
town,  was  held  competent  and  sufficient  evidence  to  establish  ancient  titles  under  allot- 
ments from  the  town.    Rust  v.  The  Boston  Mill  Corporation,  6  Pick.  158.    A  book  of  the 
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proprietors  of  common  lands,  was  allowed  in  evidence  in  tracing  title,  on  a  witness  stat- 
ing that  it  had  been  formerly  in  the  posseBsion  of  his  grandfather,  whose  executor  had  it 
thirty  years,  and  then  delivered  it  to  the  witness  ;  the  presumption  from  lapse  of  time 
being,  say  the  court,  that  the  witness  had  the  lawful  custody  of  it,  and  there  being  no 
evidence  of  the  present  existence  of  the  proprietary  with  a  clerk  to  keep  the  books  and 
records  ;  and  there  being  no  place  appointed  by  law  for  the  deposit  of  such  books  when  a 
proprietary  becomes  extinct.    Tolman  v.  Emerson,  4  Pick.  160,  163. 

The  town  record  books,  in  New  Hampshire,  may  be  used  by  selectmen  in  justilying 
their  doings  as  such,  to  show  their  appointment  by  a  meetingof  the  inhabitants ;  and 
also  to  show  a  tax  voted  at  such  meeting.  Bishop  v.  Cone,  S  N.  H.  R.  513.  See  M'Fadden 
V.  Blingsbury,  11  Wend.  669.  The  record  of  the  appointment,  and  proof  that  the  select- 
men had  acted  under  it,  was  held  in  this  case  proper  evidence  to  be  submitted  to  the  jury, 
as  in  favor  of  the  selectmen,  from  which  to  infer  that  the  meeting,  at  which  the  selectmen 
were  appointed,  was  a  legal  one  in  all  respects.  Bishop  v.  Cone,  mma.  It  seems  that  a 
record  like  the  above,  when  erroneous  may  be  amended  by  the  clerk  so  ssfo  conform  to 
the  truth,  by  motion  to  the  court  on  hehalf  of  the  selectmen.  Id.  See  Well  v.  Battelle, 
11  Mass.  Rep.  477  ;  Taylor  v.  Henry,  2  Pick.  397. 

The  chest  of  an  incorporated  company,  kept  by  their  clerk  for  the  time  being,  is  the 
proper  custody  lor  old  documents  relative  to  the  admission  of  freemen  and  other  acts  of 
the  company ;  but  the  private  house  of  a  former  deceased  clerk,  is  not  the  proper  custody 
for  a  convention  dated  in  the  reign  of  Edward  IV,  between  the  then  Prince  of  Wales  and 
the  corporation.    Shrewsbury  v.  Hart,  1  Carr.  &  Payne,  114.  ' 

Several  cases  relating  to  the  mode  of  authenticating  these  books  were  introduced  ante. 
The  book  of  a  corporation  must  in  general  be  identified  ;  and  it  must  be  shown  that  the 
book  was  kept  and  the  entries  were  made  by  the  proper  officer,  or  some  other  person  in 
his  necessary  absence.  Highland  Turnpike  Company  v.  M'Keah,  10  John.  Eep.  154; 
Gaines  v.  The  Tombeckbee  Bank,  1  Alab.  Eep.  50.  It  is  not  enough  that  the  book  is  in 
the  handwriting  of  a  person  stated  therein  to  be  secretary,  and  that  the  witness  producing 
it  received  it  Irom  such' person.  Highland  Tumgike  Co.  v  M'Kean,  swpra.  Nor  is  it 
sufficient  merely  that  the  book  is  proved  by  a  former  secretary  or  clerk  to  have  been 
handed  down  to  him  as  the  corporation  book.    Martin  v.  Gunby,  3  Harr.  &  John.  248. 

As  to  wie  admissibility  of  bank-books,  see  ante.  In  England,  mere  sworn  copies  of  the 
books  of  the  Bank  of  England  are  evidence.  It  is  otherwise  as  a  general  rule  in  respect 
to  the  books  of  banks  in  the  United  States.  In  assumpsit  against  a  bank  on  a  bill  drawn 
by  its  president,  his  authority  to  draw  was  denied.  To  prove  one  item  in  his  case,  the 
plaintiff  offered  examined  copies  from  the  discount-book  of  the  Bank  of  Pennsylvania,  a 
third  person.  Held,  inadmissible ;  as  the  original  should  be  produced.  The  court  denied 
that  this  came  within  the  rule,  that  where  an  original  is  of  a  public  nature  and  admissible 
in  evidence,  an  examined  copy  is  evidence,  per  ae.  To  make  it  admissible,  if  so  at  all, 
there  must  be  proof  that  the  original  was  made  by  an  officer  of  the  bank  ;  the  officer  him- 
self to  prove  this,  if  to  be  found ;  and  if  not,  his  handwriting  to  be  proved.  The  court 
admitted  the  contrary  rule  as  to  the  Bank  of  England ;  but  said  that  their  books  are  truly 
of  a  public  nature.  But  to  give  that  name  to  the  books  of  the  Bank  of  Pennsylvania, 
and  on  the  same  principle  to  those  of  incorporated  insurance  companies,  &c.,  with  which 
the  country  has  been  inundated,  might  produce  serious  consequences.  "  We  know," 
say  the  court,  "  that  these  books  are  often  badly  kept ;  and  it  would  be  dangerous  to 
admit  copies  in  evidence  when  the  originals  may  be  easily  had ;  nor  should  the  originals 
be  admitted  without  proi|f  by  whom  the  entries  were  made."  Ridgway  v.  Farmers'  Bank 
of  Bucks  County,  13  Serg.  &  Rawle,  256,  368.  In  Philadelphia  Bank  v.  Officer  (12  Serg. 
&  Rawle,  49),  it  was  held  that  the  entries  in  a  book  of  an  incorporated  bank,  were  not 
admissible,  as  between  third  pereons,  to  show  a  deposit  of  money,  unless  it  be  first  proved 
that  the  clerk  who  made  the  entries  was  dead,  or  beyond  the  reach  of  the  process ;  and 
this,  though  it  was  admitted  that  the  entries  in  question  were  made  by  J.  M.,  who  was 
clerk  at  the  time.  The  rule  has  subsequently  been  laid  down  thus :  "  I  take  it  to  be  a 
general  and  established  principle,  that  neither  copies  of  the  books  of  an  incorporated 
bank,  nor  the  books  themselves,  are  admissible  against  any  other  than  the  bank,  or  with- 
out proof  being  first  made  by  whom  the  entries  in,  the  book  were  made;  and  that  the 
proper  witnesses  to  make  such  proof  are  the  clerks  by  whom  the  entries  were  made,  if  to 
be  found  within  the  jurisdiction  of  the  court,  but  if  dead  or  out  of  the  jurisdiction  of  the 
court,  proof  may  be  made  of  their  handviriting."  Goehenauer  v.  Good,  3  Pennsyl.  Rep. 
274,  380,  by  the  court,  Kennedy,  J.,  delivering  the  opinion.  It  seems,  however,  that 
where  a  bank  is  located  at  a  great  distance  from  the  place  of  trial,  or  where  the  books 
are  required  to  be  in  different  places  at  the  same  time,  an  examined  copy  from  the 
books,  with  proof  that  the  original  entries  were  made  by  an  officer  of  the  bank  (proved 
by  himself  if  to  be  found,  and  if  not,  with  proof  of  his  handwriting),  would  be  competent 
evidence.    Id.  380,  281. 

Mere  certified  copies  would  not  be  admissible  unless  rendered  so  by  statute.  Hul- 
lowell  &  Augusta  Bank  V.  Hamlin,  14  Mass.  Rep.  178. 

In  Massachusetts,  it  has  been  said  tliat  clerks  of  religious  and  other  corporations,  and 
other  recording  officers,  may  certify  copies  of  their  records ;  and  in  doing  so,  act  under 
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*298     ^Histories.     Chronicles.     "A  general  history  may  be  admitted," -says 

Mr.  Justice  Buller,  "  to  prove  a  matter  relating  to  the  kingdom  at 

large."(l)     Thus,-in  the  case  of  St.  Katharine's  Hospital,  Lord  Hale  allowed 

Speed's  Chronicles  to  be  evidence  of  the  death  of  Isabel,  Queen  Dowager  of 

Edward  11.(2)     And  the  same  book  was  admitted  as  evidence  for  the  same 

purpose,  in  the  case  of  Lord  Brounker  agt.  Sir  R.  Atkyns,(3)  where 

*299     Pemberton,  C.  J.,  said,  he  *knew  not  what  better  proof  they  could 

have.     So,  chronicles  have  been  admitted  to  prove  that,  at  a  certain 

period.  King  Philip  had  not  assumed  the  style  given  him  in  a  particular 

deed.  (4) 

Histories,  however,  it  is  admitted,  cannot  be  received  as  proof  of  a  pri- 
vate right  or  particular  custom.  (5)  Camden's  Britannia  was  therefore 
rejected  on  an  issue,  whether,  by  the  custom  of  Droit wich,  salt-pits  could 
be  sunk  in  any  part  of  the  town,  or  only  in  a  certain  place.  (6)  And  in 
another  case,  where  the  question  was,  whether  a  particular  abbey  was  of 
the  inferior  order,  Dugdale's  Monasticon  was  rejected,  because  the  original 
records  might  be  had  in  the  augmentation  office.  (V)  So,  it  has  been  deter- 
mined, that  Dugdale's  Baronage  is  not  evidence  to  prove  a  descent.  (8) 

the  obligation  of  an  oath  of  office,  and  their  certificates  are  evidence.  Oakes  v.  Hill,  14 
Pick.  Rep.  443.  See  Sawyer  v.  Baldwin,  11  Pick.  Rep.  494 ;  Stebbins  v.  Jennings,  10  Id. 
188.  The  general  rule,  however,  is  otherwise,  and,  unless  through  the  intervention  of  a 
statute,  mere  certified  copies  of  corporation  records  and  minutes  are  inadmissible.  See 
Dudley  v.  Grayson,  6  Monroe,  359,  stated  supra.  Also  the  Hallowell  &  Augusta  Bank  v. 
Hamlin,  14  Mass.  Rep,  178,  supra.  Aad  note ;  the  proceedings  of  churches  and  ecclesi- 
astical bodies  generally  may  be  proved  by  parol,  though  minutes  be  kept  of  them  by  their 
clerks.  Charleston  v.  Allen,  6  Verm.  Rep.  633,  639  ;  Dow  v.  Hinesman,  3  Aik.  ftep.  18. 
See  Riddle  v.  Stevens,  2  Serg.  &  Rawle,  537,  where  the  minutes  of  a  presbytery  were 
held  evidence  to  prove  certain  facts  ;  e.  g.,  the  suspension  of  a  minister,  on  due  complaint 
made,  but  not  to  show  the  facts  upon  which  it  was  founded. 

Tho^  record  of  a  certificate  of  incorporation  of  a  reli^ous  society  is  not  evidence  of  the 
fact  of  incorporation.  The  certificate  itself  must  })e  produced.  Jackson  ex  dem.  Walton 
V.  Leggett,  7  Wend.  377.  (Entries  in  the  books  of  a  corporation  are  admissible  in  evi- 
dence against  the  corporation  ;  Conover  v.  Ins.  Co.  of  Albany,  1  N.  Y.  390  ;  3  Denio,  354 ; 
of  acts  done,  payments  made  and  credits  give ;  Pratt  v.  Foot,  9  N.  Y.,  463 ;  Jermaine  v. 
Denniston,  6  N.  Y.  376.) 

Where  it  was  referred  to  the  court  to  determine  whether  a  book  produced  was  the 
record  of  a  church,  it  appearing  that  during  the  whole  time  it  was  kept,  the  ministers  of 
the  parish  and  pastor  of  the  church  kept  it  wholly  or  principally,  he  being  the  proper 
officer  to  keep  such  a  record ;  and  being  kept  in  the  form  of  a  record,  and  containing  a 
regular  statement  of  the  admission  of  members,  the  choice  of  officers,  and  the  transaction 
of  the  regular  business  of  the  church ;  held  that  such  book  was  to  be  considered  the 
record-book  of  the  church.     Sawyer  v.  Baldwin,  11  Pick.  Rep.  493. 

As  to  the  effect  of  lapse  of  time  in  dispensing  with  proof  of  the  handwriting  of  the 
entries  in  corporation-books,  see  Davies  v.  Morgan,  1  Price's  P.  C.  77,  cited  2  Harr.  Dig. 
1081 ;  S.  C,  1  Tyr.  457  ;  1  Crom.  &  Jer.  587.  See  also  ante,  where  some  cases  were  intro^ 
duced  bearing  on  this  subject.  In  an  action  for  tolls  claimed  by  the  lessee  of  a  corpora- 
ation,  an  ancient  schedule,  produced  from  among  the  muniments  of  the  corporation,  copies 
of  which  had  been  delivered  to  the  lessee  and  acted  upon  by  him,  were  held  admissible 
evidence  for  the  lessee.    Brett  v.  Bealps,  1  Mood.  &  Malk.  419. 

As  to  the  necesity  and  mode  of  proving  the  seals  of  private  corporations,  see  post,  note 
373.  See  also  that  note  in  respect  to  the  distinction  between  public  and  private  corpora^ 
tions  in  this  particular,  and  likewise  between  foreign  and  domestic  ones. 

(1)  B.  N.  P.  248. 

(2)  1  Vent.  149.    See  also  Staiuer  v.  Droitwich  (Burgesses),  1  Skin.  633 ;  S.  C,  1  Salk.  281. 

(3)  Skin.  14. 

(4)  Neale  v.  Fry,  cit.  1  Salk.  383  ;  B.  N.  P.  249. 

(5)  B.  N.  P.  248. 

(6)  Cockman  v.  Mather,  1  Barnard,  14. 

(7)  1  Salk.  283  ;  Skin.  633. 

(8)  Piercey's  Case,  T.  Jon.  164. 

Note  844.— We  have  seen  that  in  determining  what  mode  of  authentication  should  be 
required  in  reference  to  judicial  proceedings  of  a  foreign  country,  the  political  situation 
of  such  country  will  be  taken  into  consideration,  and  for  the  purpose  of  ascertaining  that 
resort  has  been  had  to  matters  of  general  history.     Accordingly,  in  Hadfield  v.  Jameson 
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*300  *Upoh  a  question  as  to  the  boundaries  of  two  parishes,  where  it  was 
admitted,  on  both  sides,  that  the  boundaries  of  the  parishes  and  of 
the  counties  of  Brecon  and  Glamorgan  were  coterminous,  Nicholl's  History 
of  Breconshire  was  rejected.  It  was  said,  that  the  writer  of  that  his- 
tory probably  had  the  same  interest  in  enlarging  the  boundaries  of  the 

(3  Munf.  Rep.  71),  Tucker  J.,  in  a  case  of  this  kind,  regarded  Edwards'  History  6f  the 
West  Indies,  produced  by  Mr.  Win,  as  evidence  of  the  condition  of  St.  Domingo. 

The  reason  why  public  history  is  admitted  as  evidence,  seems  to  be,  that  the  facts 
necessary  to  be  established  are  properly  subjects  of  history,  and  because  of  the  extreme 
difficulty,  or  utter  impossibility  of  establishing  the  facts  by  other  testimony.  But  facts 
which  have  recently  transpired,  and  must  be  in  the  knowledge  of  persons  living  at 
the  time,  cannot  be  thus  proved.  Per  Hitchcock,  J.,  in  Morris  v.  Edwards,  1  Hamm.  Rep. 
209.  A  particular  custom  cannot  be  thus  proved.  Id.  And  semUe,  that  public  history, 
not  of  the  country  at  large,  but  of  a  particular  town  or  city,  is  not  evidence.  Id.  The 
book  should  be  a  general  history ;  and  Nichol's  History  of  Brecknockshire,  in  England, 
was  held  inadmissible  on  a  question  of  boundary,  upon  this  ground.  Evans  v.  Getting, 
6  Carr.  &  Payne,  586. 

In  Commonwealth  v.  Alburger  (1  Whart.  Hep.  469),  on  a  question  of  title  to  land  in  the 
city  of  Philadelphia,  general  histories,  long  treated  as  authentic,  were  held  admissible  as 
furnishing  evidence  -of  the  concessions  and  agreements  made  by  William  Penn  with  the 
first  purchasers  of  land  in  the  city.     Id.  475.  , 

In  Jack  V.  Martin  (13  Wend.  328),  Nelson  J.,  inclined  to  think  that  the  Supreme  Court 
of  New  York  were  warranted  in  taking  judicial  notice  of  the  fact  of  the  existence  of  slav- 
ery in  Louisiana,  as  a  part  of  the  public  history  of  the  country. 

A  j  ury,  however,  it  has  been  said,  are  not  to  be  left  entirely  to  their  own  information  * 
as  to  matters  of  history.  Some  proof  must  be  adduced  to  them ;  for  they  should  all  have 
the  same  proof  to  act  upon,  and  not  be  left,  each  to  his  own  stock  of  information,  whether 
scanty  or  abundant,  correct  or  erroneous.  Gregory  v.  Baugh,  4  Rand.  611.  In  Mima 
Queen  v.  Hepburn  (7  Cranch,  296),  Marshall,  C.  J.,  adverting  incidentally  to  this  subject, 
remarked  that  matters  of  general  and  public  history  may  be  received  without  that  fuU 
proof  which  is  necessary  for  the  establishment  of  a  private  fact.  See  McKinnon  v.  Bliss, 
21  N.  Y.  306,  214^316. 

The  ciise  of  Morris  v.  Lessee  of  Harmer's  Heirs  (7  Peters'  Rep.  554),  is  an  instructive 
one  on  several  points  relating  to  this  subject.  There  the  plaintiflFs  offered  to  read  from 
Dr.  Drake's  work,  called  a  "  Picture  of  Cincinnati,"  the  date  of  surveying  and  laying  out 
lots  in  that  part  of  Cincinnati  which  lies  east  of  a  particular  reservation.  The  author 
was  living,  and  had  already  been  used  by  the  defendants  as  a  witness  in  respect  to  the 
location  and  boundary  of  the  lots,  they  having  taken  his  deffosition.  The  Circuit  Court 
received  the  evidence,  and  the  defendants  excepted ;  and  the  Supreme  Court,  on  error, 
held  the  following  language:  "If  this  exception  were  to  be  considered  solely  upon  the 

feneral  principles  of  the  law  of  evidence;  we  should  think  it  was  well  taken.  All  evi- 
snce  of  this  sort  must  be  considered  as  mere  hearsay ;  and  certainly,  as  hearsay,  it  is  of 
no  very  satisfactory  character.  Historical  facts,  of  general  and  public  notoriety,  may 
indeed  be'proved  by  reputation  ;  and  reputation  may  be  established  by  historical  works 
5f  known  character  and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great  meas- 
ure to  ancient  facts,  which  do  not  presuppose  better  evidence  in  existence ;  and  where, 
from  the  nature  of  the  transactions,  or  the  remoteness  of  the%eriod,  or  the  public  and 
general  reception  of  the  facts,  a  just  foundation  is  laid  for  general  confidence.  But  the 
work  of  a  living  author,  who  is  within  reach  of  the  process  of  court,  can  hardly  be  deemed 
of  this  nature.  He  may  be  called  as  a  witness.  He  may  be  examined  as  to  the  sources 
and  accuracy  of  his  information ;  and  especially  if  the  facts  which  he  relates  are  of  a 
recent  date,  and  may  be  fairly  presumed  within  the  knowledge  of  many  living  persons 
from  whom  he  has  derived  his  materiSffls ;  there  would  seem  to  be  cogent  reasons  to  say 
that  his  book  was  not,  under  such  circumstances,  the  best  evidence  within  reach  of  the 
parties."  Id  pp.  558,  559.  Dr.  Drake's  testimony,  however,  in  the  depositions  on  the  part 
of  ihe  defendants,  having  already  been  used  by  them,  and  he  having  stated  therein, 
among  other  things,  that  he  was  present  when  the  city  surveyor  made  the  survey  of  a 
part  of  the  city  called  the  foundation  of  Fort  W. ;  that  afterwards,  in  preparing  a  plat  of 
the  town,  for  the  "  Picture  of  Cincinnati,"  he  took  great  pains  to  lay  down  the  site  of  the 
fort  correctly;  and  having  also  testified  to  various  things,  on  inquiries  made  by  the 
defendants  respecting  the  sui-veying  and  laying  out  of  the  lots;  held,  that  his  book  was 
proper  evidence  for  the  plaintiffs.  His  remarks  in  it  as  to  the  date  of  the  surveying,  &c. 
(comprehended  in  the  scope  of  his  testimony),  might  be  serviceable  in  explaining,  quali- 
fying and  controlling  his  testimony.  At  all  events,  the  plaintiffs  might  properly  refer  to 
the  book  to  show  statements  which  might  affect  the  results  of  his  testimony.  Id.  pp. 
559,  560. 
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county  as  any  other  inhabitant  of  it,  and  that  it  was  not  like  a  general 
history  of  Wales.  (1) 

General  histories  admissible  to  prove  general  customs.  A  question  arose 
on  the  impeachment  of  Warren  Hasting,  as  to  the  competency  of  proving 
a  national  custom  by  a  general  history.  The  managers  for  the  Commons 
wished  to  prove  the  customs  in  Hindostan,  respecting  the  treatment  of 
women  of  rank;  and,  for  this  purpose,  proposed  to  read  extracts  from  the 
History  of  the  Growth  and  Decay  of  the  Ottoman  Empire,  by  Prince 
Demetrius  Cantemir  :(2)  the  counsel  for  the  defendant  objected  that  it  would 

be  first  necessary  to  lay  some  ground  for  the  production  of  this  evi- 
*301     dence ;  at  least,  it  should  be  shown,  that  the  laws  and  *custonis  of 

Constantinople  were  the  same  as  those  of  Hindostan ;  and  even  then, 
they  said,  it  might  admit  of  considerable  doubt,  whether  such  a  history 
could  be  admitted  in  evidence.  After  argument  on  the  part  of  the  managers 
of  the  Commons,  the  House  of  Lords  informed  them,  that  if  the  passage, 
which  it  was  proposed  to  produce  from  Cantemir's  history,  went  to  prove  an 
universal  custom  of  the  Mahomedan  religion,  the  managers  might  read  it. 
Two  extracts  from  the  book  were  accordingly  read.  (3) 

(1)  Evans  v.  Getting,  6  C.  &  P.  586.  See  further,  on  the  subject  of  histories  as  evidence, 
the  observations  of  Lord  Bllenborough,  C.  J.,  in  Picton's  Case,  30  How.  St.  Tr.  493. 
Jefferies,  C.  J.,  in  Lady  Ivy's  Case,  refused  to  admit  a  printed  history  to  show  the  date  of 

y  the  resignation  of  the  Emperor  Charles  V,  10  How.  St.  Tr.  625. 

(2)  Extract  from  a  report  of  the  proceedings  on  the  impeachment,  in  the  possession  of 
T.  Jones  Howell,  Esq.  The  question  occurred  on  the  33d  of  April,  1788.  The  point  was 
referred  to  by  Lord  Ellenborough,  C.  J.,  on  the  trial  of  General  Picton,  30  How.  St.  Tr. 
493.  , 

(3)  Note  345  —  Besides  the  documents  adverted  to  in  our  preceding  notes  under  this 
head,  many,  others,  partaking  more  or  less  of  a  public  character,  are  evidence,  in  virtue 
of  various  statutes  and  local  usages  in  the  United  States.  We  shall  not  attempt  anything 
like  a  general  enumeration  of  them,  but  merely  set  down  here  some  few  of  such  as  have 
occurred  in  the  course  of  our  previous  researches,  noting  the  cases  relating  to  them  in  a 
very  general' way. 

Surveys,  maps,  plats,  and  other  papers,  filed  or  on  record  in  the  laud  office,  are  fre- 
quently resorted  to  in  tracing  title.  The  following  authorities  will  exhibit  much  of  the 
doctrine  on  this  subject,  particularly  as  it  prevails  in  Pennsylvania,  where  questions 
respecting  the  admissibility  and  competency  of  surveys,  &c.,  seem  often  to  have  arisen. 
Fathergill's  Lessee  v.  Stover,  1  Dall.  7 ;  Shield's  Lessee  v.  Stover,  2  Yeates'  Rep.  319 ; 
Hewes'  Lessee  v.  M'Dowall,  1  Ball.  Rep.  5  ;  Master's  Lessee  v.  Shute,  3  Id.  81 ;  Biddle's 
Lessee  v.  Shippeu,  1  Id.  19  ;  Hurst  v.  Dippo,  1  Dall.  Rep.  30  ;  Penn's  Lessee  v.  Inham,  3 
Wash.  C.  C.  Rep,  90  ;  Salmon  v.  Ranee,  3  Serg.  &  Rawle,  315  ;  GrifFeth's  Lessee  v.  Evans, 
1  Peters'  C.  C.  Rep.  166  ;  M'Clemens  v.  Graham,  2  Serg.  &  Rawle,  460  ;  Griffith's  Lessee  v. 
Tunckhouser,  1  Peters'  C.  C.  Rep.  418  ;  Todd's  Lessee  v.  Ockerman,  1  Yeates'  Rep.  295  ? 
Jones  V.  Bache,  3  Wash.  C.  C.  Rep.  199  :  Morris'  Lessee  v.  Vanderen,  1  Dall.  64  ;  Penn's 
Lessee  v.  Hartman,  2  Id.JjBO ;  Burd  v.  Seabold,  6  Serg.  &  Rawle,  137  ;  Motz  v.  Bolard,  Id. 
210  ;  Eddy's  Lessee  v.  FaSlkner,  3  Yeates'  Rep.  580 ;  S.  C,  1  Binn.  188  ;  Torry's  Lessee  v. 
Beardsly,  4  Wash.  C.  C.  Rep.  243 ;  M'Kelry  v.  Gileland,  1  Watts'  Rep.  313 ;  Burchfield 
V.  M'Cauley,  Id.  9  ;  Snyder  v.  Bowman,  4  Id.  132  ;  Zerbe  v.  Schall,  Id.  138 ;  M'Gormick  v. 
M'Murtrie,  Id.  193  ;  Martz  v.  Hartley,  Id.  361 ;  Bellas  v.  Levan,  Id.  204  ;  M'Call  v.  Sybert, 
Id.  431 ;  Beeson  v.  Hutchinson,  Id.  442 ;  Keene  v.  Lownsbury,  5  Id.  348 ;  Freytag  v. 
Powell,  1  Whart.  536 ;  Goddard  v.  Glonninger,  ^.  209 ;  Gardeneir  v.  Marcy,  5  Watts' 
Rep.  337 ;  Ross  v.  Barker,  Id.  391 ;  Steinmets  v.  Logan,  Id.  518  ;  Smith  v.  Collins,  Id.  505  ; 
Lindsay  v.  Scroggs,  2  Rawle,  141  ;  Wilson  v.  Stener,  9  Serg.  &  Rawle,  39  ;  Gait  v.  Gallo- 
way, 4  Peters'  Rep.  332.     See  Cox's  Dig.  p.  683,  et  seq.  ;  Chirac  v.  Reinicker,  3  Pet.  613. 

Articles  of  agreement  between  Lord  Baltimore,  proprietary  of  Maryland,  and  Thomas 
and  Richard  Penn,  proprietaries  of  Pennsylvania,  settling  the  boundaries  between  the 
two  provinces,  were  admitted  in  evidence  in  Pennsylvania,  being  regarded  in  the  light  of 
a  state  paper  well  known  by  the  courts  of  justice.  Ross's  Lessee  v.  Cuthshall  1  Binn 
Rep.  899. 

A.  certified  copy  of  the  list  of  first  purchasers  under  William  Penn,  is  good  evidence  in 
that  state,  the  original  being  on  file  in  the  surveyor-general's  office.  Commonwealth  v. 
Alburger,  1  Whart.  Rep.  469  ;  Hurst  v.  Dippo,  1  Dall.  30  ;  Kingston  v.  Lesley,  10  Serg.  & 
Rawle,  387.  Indeed,  by  statute  (9th  April,  1781),  copies  of  all  records  and  papers  of  the 
land  office,  are  as  good  evidence  as  the  originals.  Commonwealth  v.  Alburger  1  Whart 
473,474. 
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The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  recorded,  and  on  which 
the  streets  and  alleys  were  designated,  and  which  had  been  generally  recognized  and  used 
in  the  surveys  of  lots  laid  down  in  the  same,  has  been  received  in  evidence,  Morris  v. 
Lessee  of  Harmer's  Heirs,  7  Peters,  554.     See  Chirac  v.  Reiniclcer,  3  Id.  613. 

Exemplifications  of  public  grants  of  lands  by  the  state,  are  evidence.  And  in  New 
York  it  is  no  objection  to  such  exemplification  of  a  patent  granted  ia  1787,  that  the  name 
of  the  governor  of  the  state  pro  tern,  does  not  appear  subBcribed  to  it,  nor  that  the  letters 
L.  S.  designating  the  place  of  the  great  seal,  do  not  appear  upon  it ;  it  being  judicially 
known,  that  at  that  period,  and  long  after,  the  seal  was  appended  to  patents,  instead  of 
being  impressed  upon  them ;  and  the  legal  presumption  being  that  no  patent  would  be 
issued  or  recorded  unless  executed  in  due  form  of  law.  Williams  v.  Sheldon,  10  Wend. 
654.  See  Hedden  v.  Overton,  4  Bibb's  Rep.  406.  The  great  seal  authenticates  the  patent, 
and,  it  seems,  is,  per  se.  to  be  regarded  as  prima  facie  evidence  that  the  patent  has  been 
approved  by  the  commissioners  of  the  land  office,  and  was  issued  by  their  direction.  Wil- 
liams v.  Sheldon,  supra.  See  Jackson  ex  dem.  Norton  v.  Sheldon,  5  Cowen's  Rep.  460. 
Public  grants  under  the  great  seal  are  evidence  upon  common-law  principles,  and  inde- 
pendent of  any  statute.    Patterson  v.  Winn,  5  Peters'  Rep.  241. 

(A  patent  for  lands  granted  by  the  State  is  prima  facie  evidence  that  it  was  regularly 
issued,  that  all  things  preliminary  had  been  performed  and  complied  with  ;  valid  on  its 
face,  it  cannot  .be  assailed  in  a  collateral  action ;  People  v.  Mauran,  o  Denio,  389 ;  so  of 
letters  patent  for  military  bounty  lands,  they  are  presumptive  evidence  of  military  service 
rendered ;  Jackson  v.  Boneham,  15  John.  236  ;  7  Barb.  599  ;  8  Barb.  258.  The  public  seal 
of  a  State  proves  itself ;  6  Wend.  475 ;  and  the  statutes  of  the  State  which  appear  to  have 
been  printed  by  the  State  printer,  may  be  read  without  further  proof;  9  Cowen,  194  ;  but 
the  court  may  examine  the  engrossed  bill  in  the  secretary  of  state's  office,  or  consult  the 
journals  of  the  two  houses  of  the  legislature ;  Purdy  v.  People,  4  Hill,  384 ;  De  Bow  v. 
People,  1  Denio,  9.) 

As  to  the  mode  of  authenticating  grants  or  patents  from  the  United  States,  see  act  of 
Congress  of  January  33,  1833,  Ing.  Abr.  876. 

A  book  purporting  to  contain  the  proceedings  of  the  commissioners  of  forfeitures  in 
New  York,  but  not  proved  ever  to  have  been  in  their  possession,  though  found  in  the 
clerk's  office,  in  1806,  and  having  been  there  seventeen  years,  is  not  admissible  in  evidence 
to  show  a  sale  by  the  commissioners ;  nor  will  a  conveyance  be  presumed,  even  where 
such  a  book  is  shown  to  be  genuine,  unless  the  requisites  of  the  statute  creating  the  com- 
missioners and  defining  their  duty,  appear  to  have  been  complied  vpith  by  the  purchaser, 
and  the  certificate  state  that  a  conveyance  was  given.  Jackson  ex  dem.  Williams  v.  Miller, 
6  Cowen's  Rep.  751. 

In  New  Jersey,  Sharp's  Book  of  Surveys,  containing  maps,  surveys,  &c.,  has  always 
been  deemed  admissible  in  deducing  titles  under  the  West  Jersey  proprietors.  Denn  v. 
Pond,  1  Coxe's  Rep.  879.  And  sworn  copies  of  surveys  from  public  officers  are  evidence 
in  that  State.    Id. 

Blunt's  Coast  Pilot  and  Bowditch's  Navigator  have  been  allowed  as  evidence  to  show 
the  situation  of  the  tide  at  a  •  given  time  and  place,  without  proving  their  correctness. 
Green  v.  Aspinwall,  1  C.  H.  Rec.  11,  14. 

And  the  Directory  of  the  city  of  New  York  has  been  used,  no  objection  being  made,  in 
identifying  the  grantor  in  a  deed.  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep., 
140,  144. 

An  orderly  book  of  a  company  of  militia,  is  evidence,  in  Massachusetts,  of  the  time  and 
place  at  which  a  company  were  ordered  to  assemble,  and  of  the  non-appearance  of  mem- 
bers. Cobb  V.  Lucas,  15  Pick.  7.  The  neglect  of  the  clerk  to  record  the  order  will  not  be 
an  excuse  for  non-appearance.     Id. 

A  paper  purporting  to  be  a  pardon  of  a  person  granted  by  the  governor  of  a  state, 
under  his  signature  and  the  great  seal,  has  been  held  admissible  without  other  proof 
authenticating  it.    United  States  v.  Wilson,  1  Baldw.  Rep.  91. 

As  to  transcripts  of  accounts,  &c.,  from  the  treasury  department  of  the  general  govern- 
ment, in  certain  cases,  and  of  bonds,  &c.,  on  file  and  connected  with  such  accounts,  see  act 
of  Congress,  3d  March,  1797,  §  3,  Ing.  Abr.  559  ;  in  connection  with  State  v.  Jones,  8 
Peters'  Rep.  875  ;  United  States  v.  Buford,  8  Id.  13  ;  Cox  v.  The  United  States,  6  Id.  173  ; 
Bleecker  v.  Bond,  3  Wash.  C.  C.  Rep.  529  ;  United  States  v.  Patterson,  1  Gilpin  Rep.  44. 
In  Kentucky,  a  paper  purporting  to  be  a  copy  from  the  treasury  department  of  the  United 
States,  of  an  ajudication  of  a  claim  for  a  horse  lost  in  the  late  war.  by  the  commissioner 
of  claims,  certified  by  the  auditor  of  the  department,  but  not  under  seal,  was  held  inad- 
missible. The  court  concede  that  no  evidence  should  be  required  in  a  state  court,  as  to 
documents  from  apublic  office  of  the  United  States,  save  such  as  would  be  required  in  the 
United  States  courts;  "but  we  are  aware,"  say  they,  "of  no  decision  which  admitted 
vouchers  when  not  authenticated  by  the  seal."    Wickliffe  v.  Hill,  1  Litt.  Rep.  330. 

The  act  of  Congress  of  February  31,  1799,  provides,  that  the  description  or  specification 
of  a  patent  of  an  invention  shall  be  filed  in  the  office  of  the  secretary  of  state,  and  that 
certified  copies  thereof  shall  be  evidence.  Ing.  Abr.  480,  §4.  The  law  being  silent  as  to 
the  letters  patent  themselves,  they  stand  upon  the  common-law  ground  and  an  exempli- 
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*302  *  Notarial  protest,  how  far  evidence.  A  notarial  protest  under  seal 
is  not  evidence  that  a  foreign  bill  of  exchange  has  been  presented 
for  payment  in  England.  (1)      A  protest,  as  to  the  presentment  and 

*303  non-acceptance  in  a  foreign  country,  of  a  foreign  bill  *of  exchange, 
attested  by  a  notary  public,  is  evidence  of  those  facts,  in  an  action 

upon  the  bill :    this  is  a  relaxation  of  the  strict  rule,  from  a  principle  of 

general  convenience.  (2) 

Ship  protest.  Bound  list.  Diploma.  A  ship  protest  is  of  itself  only 
evidence  to  contradict  the  captain's  testimony,  and  not  to  show  a  variance 
between  it  and  the  condemnation.  (3)  The  sound  list,  containing  the  account 
of  the  arrival  of  ships,  is  not  evidence  of  that  fact.  (4)  The  mere  produc- 
tion of  a  diploma  of  a  doctor  of  physic,  under  seal  of  one  of  the  universities, 
is  not  sufficient  evidence  to  show  that  the  party  named  in  the  diploma  is 
entitled  to  that  degree.  (5) 

Certificates.  Certificates  are  made  evidence  by  statute  in  several  cases, 
as,  for  example,  to  prove  a  previous  conviction  for  felony,  (6)  or  for  uttering 
counterfeit  money.  (7)  Certificates,  upon  matters  of  law  mixed  with  fact, 
have  sometimes  been  made  the  appropriate  medium  of  proof,  and  conclusive 
evidence  upon  certain  questions.  (8)  But,  in  general,  a  certificate  of  a  mere 
matter  of  fact  not  coupled  with  any  matter  of  law,  is  not  receivable  in  evi- 
dence. (9) 
*304  *A  certificate  of  the  king,  under  his  sign  manual,  was  admitted  in 
an  old  case  as  evidence  of  a  fact,  in  a  suit  on  a  promise  of  mar- 
riage ;(10)  the  report  states,  that  the  certificate  was  allowed  for  proof,  without 
exception.     But  it  is  laid  down  in  Rolle's  Abridgment,(ll)  "  that  the  king, 

fication  of  them  by  the  secretary,  under  the  seal  of  his  department,  is  competent  evidence. 
Peck  V.  Farrington,  9  Wend,  44.  So  the  letters  patent  may  be  proved  by  a  sworn 
copy.    Id.  1/ 

(1)  Cheamer  v.  Noyes,  4  Camp.  129. 

(2)  Willes,  550  ;  Anon.,  13  Mod.  345.  As  to  foreign  notarial  copies,  see  Brown  v.  Thor- 
ton,  1  N.  &  P.  339. 

The  rule  stated  in  the  text  prevails  in  this  country.  Edwards  on  Bills  and  Notes 
463—467. 

(3)  Christian  v.  Coombe,  2  Esp.  490.     See  2  Evans'  Pothier,  288. 

(4)  Moises  v.  Thornton,  8  T.  R.  307.  Documents  transmitted  by  British  consuls,  stating 
the  arrival  of  vessels  at  particular  ports,  are  not  evidence.  Id.  And  see  Waldron  v. 
Coombe,  3  Taunt.  162.  Entry  of  contracts  for  coals,  under  47  Geo.  Ill,  u.  68,  not  evidence 
against  buyer.  Brown  v.  Capel,  M.  &  M.  374.  As  to  the  effect  of  a  shipping  entry  at  the 
custom-house,  see  Hughes  v.  Wilson,  1  Stark  R.  179.  Books  of  receiver  of  duties  on  coals. 
Weaver  v.  Prentice,  1  Esp.  369.  Entry  in  office  for  licensing  stage  coaches,  Strother  v. 
Willan,  4  Camp.  24.  Returns  of  sales  of  corn,  under  1  &  2  Geo.  IV,  c.  87,  not  conclusive, 
Woodley  v.  Brown,  2  Bing.  537. 

(5)  Roberts  v.  Eddington,  4  Esp.  88. 

The  diploma  itself  is  sufficiently  proved  by  a  witness  who  identifies  the  corporate  seal 
and  testifies  to  the  genuineness  of  the  signatures  of  the  officers  attached  to  it.  Finch  v. 
Gridley,  25  Wend.  462. 

(6)  See  7  &  8  Geo.  IV,  c.  28,  §  11 ;  K.  v.  Watson,  R.  &  R.  408 ;  5  Geo.  TV,  c.  64,  §  44 ;  R. 
V.  Jones,  2  C.  &  K.  524 ;  R.  v.  Finney,  Id.  774. 

(7)  See  2  Wm.  IV,  c.  34,  8  9.  See  further,  as  to  the  certificates  of  the  chargeability  of 
paupers,  7  &  8  Vict.  c.  101,  §  69  ;  of  the  settlements  of  paupers,  8  &  9  Wm.  Ill,  o.  30,  §  1 ; 
3  Geo.  II,  0.  29,  §  8:  as  to  certificates  in  bankruptcy,  2  &  3  Wm.  IV.  c.  114,  §^  3,  9  ;  of 
acknowledgments  of  deeds  by  married  women,  3  &  4  Wm.  IV,  c.  74,  g  88.  And  see  the 
Documentary  Evidence  Act,  8  &  9  Vict.  o.  113,  §  1. 

(8)  As  to  the  certificates  of  bishops,  see  Omichund  v.  Barker,  Willes,  549.  By  De  Grey, 
C.  J.,  in  the  Duchess  of  Kingston's  Case,  20  How.  St.  Tr,  889. 

(9)  By  Willes,  C.  J.,  in  Omichund  v.  Barker,  ut  supra.  Certificate  of  British  consul,  Ex 
parte  Church,  1  D.  &  B.  334  :  of  vice-consul,  Waldron  v.  Coombe,  3  Taunt.  162  ;  lioberls 
v.  Eddington,  4  Esp.  88 :  of  British  merchants,  B.  v.  Vyse,  and  R.  v.  Spearpoint,  Forrest, 
35  ;  certificates  in  coal  trade,  Aldred  v.  Halliwell,  1  Stark.  R.  117  ;  of  Veterinary  College, 
Sewell  V.  Corp,  1  C.  &  P.  392 :  of  agent  at  Lloyd's,  Drake  v.  Marryat,  1  B.  &  C.  473. 

(10)  Abignye  v.  Clifton,  Hob.  Rep.  213.     See  3  Woodeson,  Lect.  275. 

(11)  2  Roll.  Ab  688  H,  pi.  1,  citing  the  case  of  Abignye  v.  Clifton,  contra. 
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as  it  seems,  cannot  be  witness  in  a  cause,  by  letters  under  Ms  sign  manual." 
And  Willes,  C.  J.,  says:(l)  "Even  the  certificate  of  the  king,  under  his 
sign  manual,  of  a  matter  of  fact,  has  been  always  refused,  except  in  one  old 
case  in  chancery." 

A  certificate  under  the  seal  of  a  minister  abroad,  as  to  the  fact  of  a  mar- 
riage having  been  solemnized  before  him,  was  admitted  in  an  old  case  ;(2) 
but  the  admissibility  of  such  evidence  has  been  questioned,(3)  and  it  cannot 
be  doubted  but  that  the  evidence  would  now  be  rejected.  A  certificate 
from  the  secretary  at  war,  as  to  the  nature  of  the  station  of  a  sergeant  in  the 
army  is  said  to  have  been  admitted,  though  opposed,  (4)  but  for  what  reason 
it  was  admitted,  or  upon  what  principle,  is  not  stated. 

A  certificate  of  justices,  certifying  that  a  highway,  which  is  the  subject 
of  an  indictment,  is  in  a  state  of  repair,  is  admitted,  in  common  practice,  as 
an  adjudication  of  the  state  of  repair,  after  a  plea  of  guilty  pleaded  by  the 
parish.  (5) 


CHAPTER  III. 

OP  THE  INSPECTION  OF  PUBLIC  WRITINGS. 

Bbfoee  entering  upon  the  consideration  of  the  method  of  proving 
wi'itings,  whether  of  a  public  or  private  character,  it  is  important  to  con- 
sider the  manner  in  which  an  inspection  of  such  writings  may  be  obtained, 
where  they  are  not  in  the  custody  of  the  party  who  wishes  to  adduce  them 
in  evidence.  And  it  is  proposed,  to  treat  first  of  the  inspection  of  public 
writings. 

Records.  The  judicial  records  of  the  king's  courts  are  safely  kept  for 
the  public  convenience,  that  any  subject  may  have  access  to  them  for  his 
necessary  use  and  benefit,  which  was  the  ancient  law  of  England,  and 
is  so  declared  by  an  act  of  Parliament  in  the  forty-sixth  year  of  Edward 

IIL(6) 
*305     *1.  Of  the  right  of  a  party  to  have  a  copy  of  proceedings  against 
him. 

Some  restriction  of  the  general  right  of  inspexsting  records  has  been 
thought  necessary  in  the  case  of  an  acquittal  on  a  prosecution  for  felony ; 
in  which  case,  if  the  trial  is  at  the  Central  Criminal  Court,  a  copy  of  the 
indictment  cannot  regularly  be  obtained  without  an  order  from  the  court ; 
and  it  is  a  common  practice,  on  the  circuits,  to  apply  to  the  court  for  a 
copy  at  the  time  of  the  trial  This  practice  appears  to  have  been  first 
adopted  at  the  Old  Bailey,  in  pursuance  of  an  order  made  by  some  of  the 
judges,(7)  for  the  regulation  of  those  sessions,  in  the  twenty-sixth  year  of 
Charles  IL(S)  It  was  then  ordered  "that  no  copies  of  any  indictment  for 
felony  be  given  without  special  order,  upon  motion  made  in  open  court, 
at  the  general  jail  delivery ;  for  the  late  frequency  of  actions  against  prose- 
cutors, which  cannot  be  without  copies  of  the  indictment,  deterreth  people 

(J)  In  Omiclmnd  v.  Barker,  ut  »upra. 
(3)  Alsop  V.  Bowtrell,  Cro.  Jac.  541. 

(3)  WUles,  549. 

(4)  Lloyd  V.  Woodall,  1  W.  Bl.  39. 

(5)  6  T.  R.  630,  635. 

(6)  3  Inst.  71 ;  Pref.  to  3d.  Rep.  pp.  3.  5  ;  Stat,  at  Large,  Vol.  9,  .4pp.  p.  45  (4to  ed.)  See 
tlie  statute  cited,  10  B.  &  C.  73  n.  a.  See  the  trial  of  Algernon  Sidney,  9  How.  St.  Tr. 
887,  and  of  Lord  Preston,  12  Id.  658. 

(7)  Hyde,  C.  J.,  K.  B.  Bridgman.  C.  J..  C.  P.,  Twisden,  J.,  Tyril,  J.,  and  Kelyng,  J. 
(8)^  Directions  for  jxistices  at  the  Old  Bailey,  prefixed  to  Kelyng's  Rep,  p.  3,  order  7. 
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from  prosecuting  for  the  king  upon  just  occasions. 'J  And  Holt,  C.  J.,  is 
reported  to  have  laid  it  down  as  a  general  rule  of  law,  that  if  a  person  he 
indicted  for  felony  and  acquitted,  and  mean  to  bring  an  action,  the  judge 
will  not  permit  him  to  have  a  copy  of  the  record  if  there  was  probable 
cause  of  the  indictment ;  and  he  cannot  have  a  copy  without  leave.  (1) 

It  seems  very  doubtful,  however,  if  the  judge  had  any  authority  to 
*306     *alter  the  law,  (2)  as  the  granting  the  copy  of  an  indictment  cannot 

be  considered  a  mere  matter  of  practice.  In  Branagan's  Case,  (3) 
the  prisoner  having  been  acquitted,  apj)lied  for  a  copy  of  the  indictment, 
but  Willes,  J.,  who  tried  the  prisoner,  is  reported  to  have  said  that  the 
application  was  not  necessary,  because  by  the  laws  of  the  realm,  every 
prisoner  upon  his  acquittal  has  an  undoubted  right  and  title_  to  a  copy  of 
the  record,  for  any  use  which  he  may  think  fit  to  make  of  it ;  and  that, 
after  a  demand,  the  proper  officer  might  be  punished  for  refusing  to  make 
out  a  copy.  (4)  In  the  case  of  The  King  agt.  Vandercomb,(5)  the  prisoners 
after  their  acquittal,  applied  for  copies  of  the  indictment,  for  the  purpose 
of  assisting  them  in  their  plea  of  autrefois  acquits ;  the  court,  however, 
refused  to  grant  them  copies,  but  ordered  the  officer  to  read  over  the  indict- 
ments slowly  and  distinctly,  which  was  accordingly  done.  In  a  later  case, 
(6)  a  prisoner  had  been  tried  and  convicted  at  a  quarter  sessions  which  had 
been  irregularly  holden,('7)  and  being  afterwards  indicted  for  the  same 
offense,  he  proposed  to  plead  autrefois  convict,  and  the  trial  was  adjourned 
to  give  time  for  an  application  for  a  copy  of  the  record ;  an  application  was 
subsequently  made  to  the  Court  of  King's  Bench  for  a  mandamus  to  the 
justices  to  make  up  the  record  of  his  conviction,  and  to  give  him  a  copy 
thereof;  and  Lord  Denman,  C.  J.,  said,  "the  prisoner  has  a  right  to  have 
the  record  of  the  proceedings  which  passed  at  sessions,  correctly  made  up, 
and  to  make  any  use  of  it  that  he  can.  The  rule  must  be  so  altered  as  to 
require  the  justices  to  make  up  a  record,  not  of  the  conviction,  but  of  the 
proceedings  had  and  taken  against  the  prisoner."    And  the  rule  was  made 

(1)  In  Groenvelt  v.  Buirell,  1  Ld.  Raym.  253;  S.  C,  Carth.  431.  And  see  Browne  v. 
Gumming,  10  B.  &  C.  70. 

'  NoTB  346. —  In  a  note  to  Browne  v.  Gumming  (10  Bam.  &  Gress.  70,  n.  6),  the  reporter 
says :  "  Holt,  C.  .1.,  was  present  at  the  trial  of  Lord  Preston ;  but  lie  there  does  not  deny 
that  a  party  acqjiitted .  of  felony  has  a  right  to  a  copy  of  an  indictment  for  the  purpose  of 
using  it  in  evidence,  although  he  refused  it  to  a  prisoner  about  to  take  his  trial  for  the 
offense  charged  in  the  indictment."  It  is  further  said,  that  the  distinction  between  cases 
of  indictment  fpr  felony,  and  those  of  indictments  for  misdemeanors,  seems  to  rest  entirely 
upon  the  order  of  the  judges  made  at  the  Old  Bailey  as  reported  by  Kelyng  ;  and  a  guere 
is  added  as  to  the  power  of  the  judges  thus  to  alter  the  law.     Id. 

The  doctrine  of  the  text  appears  to  liave  been  acted  on  in  an  early  case  in  New  York  ; 
and  a  motion  to  the  Supreme  Gourt  was  there  made  for  a  copy  of  the  indictment  in  order 
to  ground  an  action  for  a  ^lalicious  prosecution.  The  People  v.  PoUyon,  2  Gain.  Rep.  202. 
We  are  aware  of  no  subsequent  case  in  which  such  a  motion  was  either  made  or  deemed 
necessary. 

How  far  the  doctrine  has  been  recognised  in  Pennsylvania,  will  be  seen  by  Gray  v. 
Pentland  (2  Serg.  &  Rawle,  23),  where  the  court  acted  on  a  principle  which  was  consid 
ered  a,nalogou8  to  that  on  which  the  English  rule  proceeds.     See  Id.  32,  per  Tilghman,  G.  J. 

(The  indictment  being  lost  or  destroyed  cannot  be  replaced  by  a  copy.  Qanaway  v. 
The  State,  22  Ala.  772.  But  where  a  criminal  case  is  sent  to  another  county  for  trial,  it 
is  suiiicient  to  send  a  transcript  of  the  record  to  the  court  to  which  the  cause  is  removed. 
Price  V.  The  State,  8  Gill,  295. 

Wliere  a  copy  of  the  indictment  is  furnished  to  the  defendant  on  trial,  which  omits  the 
words  "  foreman  of  the  grand  jury"  attached  to  the  signature  of  that  officer,  and  the  trial 
proceeds  without  any  objection  being  made  to  the  sufficiency  of  the  copy,  the  objection  is 
thereby  waived.    Gommonwealth  v.  Betton,  5  Gush.  427.) 

(2)  See  Browne  v.  Gumming,  ut  s^ipra. 

(3)  1  Lea.  Gr.  G.  27. 

(4)  See  also  Ir.  Gir.  Rep.  375,  n. 

(5)  2  Lea.  Gr.  G.  711.    See  also  R.  v.  Parry,  7  C.  &  P.  838 ;  R.  v.  Gruise,  Ir.  Qrc.  Rep.  674. 

(6)  R.  V.  Middlesex  (Justices);  In  re  Bowman,  5  B.  &  Ad.  1113. 

(7)  See6G.  &P.  90  — 96, 101. 
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absolute  in  these  terms.  It  does  not  appear  from  the  report  whether  a 
copy  was  ordered  to  be  given  to  the  prisoner.  In  the  report  of  what  took 
place  at  the  second  trial,  (l|  it  is  stated  that  the  record  was  produced  and 
read. 

It  has  been  held,  also,  that  an  or8er  from  the  court  is  not  necessary 
for  the  introduction  of  a  copy  in  evidence,  and  that  if  a  copy  be  offered 
to  be  produced  without  an  order,  it  cannot  on  that  account  be  properly 
rejected.  (2) 

The  restrictive  rule  before  mentioned,  has,  however,  always  been  confined 
to  cases  of  felony.  In  prosecutions  for  misdemeanors,  the  defendant 
*307  *is  considered  to  be  entitled  to  a  copy  of  the  record,  as  a  matter  of 
right,  without  a  previous  application  to  the  court.  (3)  In  the  case 
of  a  conviction  by  a  magistrate,  the  defendant  is  entitled  to  a  copy  of  the 
conviction,  in  order  to  defend  himself  against  an  action  for  the  same 
offense; (4)  and  if  it  should  be  refused,  and  the  defendant  inconsequence 
sue  out  a  writ  of  certiorari,  merely  for  the  purpose  of  procuring  a  copy 
and  making,  his  defense,  the  magistrate  will  be  compelled  to  pay  his  own 
costs  of  returning  the  conviction.  (4)  The  conviction  may  be  drawn  up  at 
any  time  before  the  return  to  the  certiorari,  (5)  or  to  the  sessions,  though 
after  a  commitment,  (6)  or  after  the  levying  of  the  penalty.  (7)  And  the 
conviction  returned  to  the  sessions,  or  to  the  Court  of  King's  Bench,  is 
the  only  one  of  which  those  courts  take  judicial  notice.  (8) 

Depositions  under  excise  laws.  When  informations  are  filed  by  the  attor- 
ney-general, on  depositions  taken  under  the  excise  laws,  the  defendant  is  not 
allowed  to  inspect  those  depositions.  And  in  a  case  where  an  information 
was  filed  against  an  officer  of  the  East  India  Company,  upon  charges  of 
delinquency,  founded  upon  the  report  of  a  board  of  inquiry  in  India,  the 
Court  of  King's  Bench  were  of  opinion,  that  the  defendant  had  no  right  to 
have  an  inspection  of  that  report,  and  that  the  court  had  no  discretionary 
power  to  grant  it.  (9)  "  The  practice  on  indictments  at  common  law,  and 
on  informations  upon  particular  statutes,"  said  BuUer,  J.,  on  that  occasion, 
"  shows  it  to  be  clear,  that  the  defendant  is  not  entitled  to  inspect  the 
evidence  on  which  the  prosecution  is  founded,  till  the  hour  of  trial." 

Proceedings  in  courts.  It  seems  doubtful,  where  writs  and  other  pro- 
ceedings in  a  cause  are  officially  in  the  custody  of  an  officer  of  the  supreme 
courts,  whether  he  may  be  compelled  by  a  rule  of  court  to  allow  an  inspec- 
tion of  them,  though  it  be  for  the  purpose  of  affording  evidence  in  an  action 
against  that  officer  for  negligence.  Where  an  action  was  brought  against 
the  marshal  of  the  King's  Bench  Prison  for  the  escape  of  a  prisoner  m  his 
custody  on  mesne  process,  the  Court  of  King's  Bench  made  a  rule  absolute, 
calling  upon  the  defendant  to  allow  the  plaintiff's  attorney  to  inspect  and 
take  a  copy  of  the   writ  of  habeas  corpus,  and  of  the  return  annexed.  (10) 

(1)  K.  V.  Bowman,  6  C.  &  P.  387,  339. 

(2)  Legatt  v.  ToUervey,  14  East,  303 ;  Jordan  v.  Lewis,  Id.  305,  n. ;  S.  C,  2  Stra.  1132. 
Note  347.—  See  Qresley'a  Eq.  Ev.  115. 

In  Browne  v.  Gumming  (10  Barn.  &  Cress.  70),  a  rule  had  been  obtained  by  the  attor- 
ney-general to  restrain  the  plaintiflf  from  using  a  copy  of  an  indictment  for  felony  as 
evidence,  which  it  was  alleged  had  been  obtained  through  mistake  or  misrepresentation  ; 
upon  showing  cause,  however,  the  rule  was  discharged,  on  the  ground  that  there  had  nol 
been  such  mistake  or  misrepresentation  as  to  call  for  the  court's  interference. 

(3)  Morrison  v.  KeUy,  1  W.  Bl.  385  ;  Evans  v.  Phillips,  2  Selw.  N.  P.  1072. 

(4)  R.  V.  Midlam,  3  Burr.  1721. 

(5)  See  Chaney  v.  Payne,  1  Q.  B.  712. 

(6)  Massey  v.  Johnson,  12  East,  67,  82 ;  16  East,  20. 

(7)  K.  V.  Barker,  1  East,  186. 

(8)  Id.  188. 

(9)  K.  V.  Holland,  4  T.  R.  691. 

(10)  Fox  V.  Jones,  7  B.  &  C.  732. 
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*308     But  in  a  previous  *case,  of  a  similar  nature,  in  the  Common  Pleas,(l) 
that  court  refused  an  application  to  compel  the  Warden  of  the  Fleet 
to  allow  the  plaintiff  to  inspect  certain  documents  in  his  custody. 

Proceedings  of  inferior  jurisdictions.  The  right  of  inspecting  the  pro- 
ceedings of  inferior  jurisdictions  is  niore  limited.  It  cannot  be  necessary 
for  the  interests  of  the  public  that  they  should  be  open  for  inspection  to 
all  persons  without  distinction;  but,  on  the  other  hand,  it  seems  reason- 
able, that,  in  any  suit  where  the  regularity  of  those  proceedings  may  come 
into  question,  a  party  should  have  the  power  of  taking  a  copy  of  such  as 
have  been  instituted  against  himself.  In  an  action  of  trespass  and  false 
imprisonment,  brought  by  the  plaintiff,  who  had  been  sued  in  the  Court 
of  Conscience  in  London,  the  Court  of  King's  Bench  allowed  the  plaintiff 
to  inspect  the  proceedings,  so  far  as  they  related  to  the  suit  against  himself, 
on  the  ground  that  every  one  has  a  right  to  look  into  the_  prqceedings  to 
which  he  is  a  party.  (2)  In  another  ease,  where  the  plaintiff,  having  been 
fined  for  neglect  of  duty,  as  an  under  officer  to  the  commissionersof  lieu- 
tenancy for  the  city  of  London,  brought  an  action  of  trespass  against  the 
defendant  for  distraining  upon  him,  the  court  granted  the  plaintiff  a  rule 
for  inspecting  and  taking  copies  of  the  rates  and  assessments  made  by  the 
commissioners.  (3)  On  the  same  principle,  in  an  action  for  a  malicious  pro- 
secution and  false  imprisonment,  the  plaintiff  may  obtain  a  rule  for  a  copy 
of  the  information  upon  which  he  was  committed ;  and  as  the  original 
itself  ought  to  be  produced  at  the  time  of  the  trial,  the  court  will  also 
grant  a  rule,  calling  upon  the  committing  magistrate  to  cause  it  to  be 
produced.  (4) 

2.  Of  the  right  of  persons  under  a  criminal  charge  to  have  copies  and 
inspection  of  depositions. 

*309  ^Inspection  of  depositions.  Formerly,  a  defendant  on  a  criminal 
charge  was  not  entitled  to  an  inspection  of  the  grounds  upon  which 
the  prosecution  had  been  instituted.  In  some  species  of  treason,  indeed,  the 
prisoner  was  entitled  to  a  copy  of  the  indictment,  a  privilege  not 
allowed  by  the  common-law,  but  conferred  by  act  of  Parliament  ;(5)    but 

(1)  Davies  v.  Brown,  9  B.  Moore,  778.  See  also  R.  v.  Chester  (Sheriff),  1  Chit.  R.  477  ; 
but  in  that  case  the  application  to  compel  inspection  seems  to  have  been  made  to  the 
■wrong  court. 

(2)  Wilson  V.  Rogers,  3  Stra.  1242. 

(3)  Edwards  v.  Vesey,  Rep.  temp.  Hard.  138. 

(4)  R.  V.  Smith,  1  Stra.  126 ;  S.  P.  Welsh  v.  Richards,  Barnes,  468 ;  Herbert  v.  Ash- 
burner,  1  Wils.  297 ;  Moody  v.  Thurston,  1  Stra.  304,  and  R.  v.  Commissioners  of  Land 
Tax,  3  T.  B.  254.  See  (Jroeuvelt  v.  Burrell,  1  Ld.  Raym.  258,  454 ;  S.  C,  Carth.  421,  491 ; 
Avery  v.  Dickenson,  Say.  250.  As  to  the  right  of  inspecting  rates  gtenerally,  see  post. 
Sect.  4. 

Note  848.—  See  Gresley's  Eq.  Ev.  115,  116. 

In  New  York,  the  law  makes  it  the  duty  of  a  justice  of  the  peace  to  give  out  tran- 
scripts of  proceedings  had  in  causes  tried  before  him,  that  they  may  be  used  as  evidence, 
and  also  of  certain  judgments  rendered  by  him,  for  the  purpose  of  filing  in  the  clerk's 
office,  and  thus  creating  a  lien  upon  real  estate.  2  R.  S.  347,  §  127  ;  Id.  p.  369,  §§  345, 
246,  et  »eq.  It  has  been  said  that  it  is  no  part  of  his  official  duty  to  furnish  copies  to 
parties  in  order  to  enable  them  to  appeal,  &c.  Wickware  v.  Bryan,  11  Wend  545,  546, 
647.  In  the  same  case  it  was  remarked  by  Savage,  C.  J.,  delivering  the  opinion,  that 
"Parties  may  indeed  inspect  and  examine  his  (the  justice's)  docket,  liy  his  permission,  for 
that  docket  is  a  private  book,  not  a  public  record."  Id.  Quere,  however,  is  not  a 
justice's  docket  (especially  where,  as  in  New  York,  the  statute  expressly  requires  him  to 
keep  one,  and  prescribes  what  it  shall  contain)  a  public  book,  and  to  be  treated  as  such 
in  regard  to  the  right  of  inspection  ?    See  post,  note  406,  and  the  cases  there  cited. 

(5)  Note  349. — In  New  York,  it  is  provided  by  statute,  that  "  Every  person  indicted  for 
any  offense,  who  shall  have  been  arrested  upon  process  issued  upon  such  indictment,  or 
who  shall  have  duly  entered  into  recognizance  to  appear  and  answer  to  such  indictment, 
shall,  on  demand,  and  on  paying  the  fees  allowed  by  law  therefor,  be  entitled  to  a  copy  of 
the  indictment,  and  of  all  endorsements  thereon."    2  R.  S.  728,  §  53. 
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neither  in  cases  of  treason,  nor  of  felony  had  he  any  right  to  a  copy  of  the 
depositions  of  witnesses  who  were  to  appear  against  him. 

Prisoner's  Counsel  Act.  But  by  the  statute(l)  for  enabling  prisoners  to 
make  a  full  defense  by  counsel  or  attorney,  it  is  enacted,  (2)  that  all  persons 
held  to  bail,  or  committed  to  prison,  for  any  offense  against  the  law,  shall  be 
entitled  to  copies  of  the  examinations  of  the  witnesses  (3)  respectively  upon 
whose  depositions  they  have  been  so  held  to  bail  or  committed  to  prison, 
on  payment  of  a .  reasonable  sum  for  the  same,  not  exceeding  three  half- 
pence for  each  folio  of  ninety  words :  provided  always,  that  if  such  demand 
shall  not  be  made  before  the  day  appointed  for  the  commencement  of  the 
assize  or  sessions  at  which  the  trial  of  the  person,  on  whose  behalf  such 
demand  shall  be  made,  is  to  take  place,  such  person  shall  not  be  entitled  to 
have  any  copy  of  such  examination  of  witnesses,  unless  the  judge  or  other 
person  presidmg  at  such  trial  shall  be  of  opinion  that  such  copy  may  be 
made  and  delivered  without  delay  or  inconvenience  to  such  trial ;  but  it 
shall  nevertheless  be  competent  for  such  judge  or  other  person  presiding  at 
such  trial,  if  he  should  think  iit,  to  postpone  such  trial  on  account  of  such 
copy  of  the  examination  of  witnesses  not  having  been  previously  had  by 
the  party  charged.  And  by  another  section(4)  of  the  same  act  it  is 
enacted,  that  all  persons  under  trial  are  entitled  at  the  time  of  their  trial  to 
inspect,  without  fee  or  reward,  all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  returned  into  the  court  before  which 
such  trial  shall  be  had. 

A  prisoner  is  not  entitled  under  this  statute  to  a  copy  of  the  depositions 
before  he  is  finally  committed  or  held  to  bail  for  the  purpose  of  trial.  (5) 

Where  it  is  proposed  to  call,  on  behalf  of  the  prosecution,  other 
*310     *  witnesses  besides  those  who  have  been  examined  before  the  com- 
mitting magistrate,  the  judge  will  not  postpone  the  trial  for  the 
purpose  of  affording  the  prisoner  an  opportunity  of  investigating  the  evi- 
dence and  character  of  the  fresh  witnesses,  (ft) 

In  a  case  where  one  person  is  committed  for  receiving  stolen  property, 
and  another  committed  as  the  thief — if  the  latter  is  admitted  as  a  witness 
for  the  crown  against  the  former,  the  prisoner's  counsel  may  inspect  the 
deposition  returned  against  the  witness,  as  well  as  that  returned  against 
the  prisoner.  (7) 

A  prisoner  is  not  entitled,  under  the  act,  to  a  copy  of  his  own  examina- 
tion taken  before  a  magistrate,  which  has  been  returned  to  the  officer  of  the 
court,  but  only  to  a  copy  of  the  depositions  of  witnesses  against  him.  (8) 
This  deiiision  is  founded  on  the  express  language  of  the  act,  which  speaks 
only  of  depositions  of  witnesses,  and  says  nothing  of  the  examinations  of 
prisoners.  Yet  it  may  in  some  cases  be  as  necessary  for  the  full  defense 
of  the  prisoner,  that  he  should  be  furnished  with  a  copy  of  his  own  state- 
ment taken  in  writing  before  the  magistrate,  as  it  is  to  have  a  copy  of  the 
depositions ;  especially  when  a  part  of  the  case  for  the  prosecution  consists 
of  evidence  intended  to  disprove  or  contadict  the  prisoner's  statement.  In 
such  a  case,  if  it  were  necessary  for  the  ends  of  justice,  the  judge,  by  vir- 
the  of  his  judicial  authority,  might  allow  the  prisoner  to  inspect  his  written 
examination. 

If  the  prisoner,  charged  with  murder  on  a  bill  of  indictment,  has  been 


(1)  6  &  7  Wm.  IV,  c.  114. 
(3)  Sect.  3. 

(3)  As  to  the  expediency  of  taking  the  depositions  fully,  see  supra,  Chap.  1,  Sect.  7. 

(4)  Sect.  4. 

(5)  K.  V.  London  (Ld.  Mayor),  5  Q.  B.  555. 

(6)  R.  V.  Johnson,  2  C.  &  K.  354,  bv  Alderson,  B.,  after  consulting  with  Rolfe,  B. 

(7)  R.  V.  Walford,  8  C.  &  P.  767. 

(8)  R.  V.  Aylett,  8  C.  &  P.  669. 
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committed  not  on  a  coroner's  warrant,  he  will  not  be  entitled,  under  the  act, 
to  copies  of  depositions  taken  before  the  coroner;  as  the  clause  of  the 
act  limits  the  allowance  of  copies  to  "  the  examinations  of  the  witnesses 
upon  whose  depositions  the  person  has  been  committed ;"  but  when  the 
depositions  taken  before  the  coroner  have  been  returned  by  him,  and  are  in 
the  possession  of  the  court,  the  judge  has  authority,  ex  officio,  to  order  a 
copy  to  be  given  to  the  prisoner,  if  he  thinks  it  essential  to  the  ends  of 
justice.  (1) 

3.  Of  books  of  a  public  nature,  which  are  not  open  to  general  inspection, 
and  of  the  persons  who  have  a  right  to  inspect  the  same. 

Inspection  of  public  books.     Certain  books  and  other  documents  are,  for 
some  purposes,  considered  as  public  books,  and  persons  interested  in  them 
have  a  right  to  inspect  and  take  copies  of  such  parts  as  relate  to  their 
interest. 
.There  are  many  cases  in  which  provision  is  made  in  particular  statutes 
for  the  keeping  of  documents,  and  for  allowance  of  an  inspection 
*311     of  them:  such  *provisions  are  contained  in  the  Municipal  Corpora- 
tion act,  (2)  in  the  General  Registry  Act  of  Births,  Marriages  and 
Deaths,(3)   and  other  statutes.(4)     By  the  act  of  1  Wm.  IV  and  1  Vict.  c. 
83,  clerks  of  the  peace  are  required  to  take  custody  of  documents  which 
the  Houses  of  Parliament  require  to  be  deposited  with  them ;  and  they  are 
directed  by  the  same  statute  to  allow  all  persons  interested  to  inspect  and 
take  copies  of  them,  on  payment  of  certain  regulated  fees.     There  are  simi- 
lar provisions  contained  in  many  local  acts.  (5) 

Access  will  not  be  granted  to  the  books  of  public  offices,  in  collateral 
actions  brought  by  persons  who  have  no  interest  in  the  books ;  therefore, 
in  a  qui  tarn,  action  for  penalties  against  a  clerk  in  the  post-office,  for  inter- 
fering in  the  election  of  a  member  of  Parliament,  the  prosecutor  was  con- 
sidered not  to  have  a  right  to  inspect  the  books  of  the  post-office,  as  the 
cause  did  not  relate  to  any  transaction  in  the  post-office,  for  which  trans- 
actions alone  those  books  are  kept.  (6)  N"or  will  the  inspection  of  the  cus- 
tom-house books  be  enforced,  for  the  purpose  of  furnishing  evidence  in  an 
action  between  two  persons  who  have  no  interest  in  the  subject  matter, 
concerning  the  amount  of  a  particular  branch  of  the  public  revenue.  (7) 
But  merchants  have  a  right  of  access  to  such  books  containiag  entries  with 
regard  to  their  goods.  (8) 

The  books  of  the  East  India  Company  relating  to  the  transfer  of  stock,{9) 

(1)  R.  V.  Greenacre,  8  C.  &  P.  33. 

(2)  5  &  6  Wm.IV,  c.  76.  See  R.  v.  Arnold,  4  A.  &  E.  657.  And  see  Davis  v.  Hnmhp- 
reys,  3  M.  &  S.  323,  as  to  what  documents  are  comprehended  In  a  similar  provision  of  the 
earlier  act,  33  Geo.  Ill,  c.  58,  §  4. 

^3)  6  &  7,  Wm.  IV,  c.  86,  §§35,  36. 

(4)  See  (among  others)  the  Jurors'  Act,  6  George  IV,  c.  50,  §§  9,  19  ;  the  Marriage  Act, 
6  &  7  Wm.  IV,  c.  85,  §  5  ;  the  Act  for  the  Deposit  of  Non-parocliial  Registers,  3  &  4  Vict, 
c.  92  ;  the  Joint  Stock  Banks  Acts,  7  &  8  Vict.  c.  119,  J  18,  and  c.  113,  §  16  ;  the  Compa- 
nies Clauses  Consolidation  Act,  8  &  9  Vic.  o.  16  ;  the  Railway  Clauses  Consolidation  Acts, 
8  &  9  Vict.  c.  20,  §  107  ;  and  other  Consolidation  Acts,  10  &  11  Vict.  c.  14,  §  50 ;  c  15  § 
88 ;  c.  16,  §  31,  &c.;  c.  17,  §  83  ;  c.  27,  §  50 ;  the  Copyright  Acts,  5  &  6  Vict.  c.  45,  S  11  :  c. 
100,  §  17  ;  6  &  7  Vict.  c.  65,  §  10  ;  7  &  8  Vict.  c.  12,  §  8,  the  Attorneys'  Act,  6  &  7  Vict. 
8.  73,  §§  11,  30,  23;  the  Registration  of  Voters'  Act,  6  &  7  Vict.  c.  18. 

(5)  See  R.  v.  St.  Marylebone,  5  A.  &  E.  268. 

Note  350.— A  bishop's  registry  of  presentation  is  a  public  book ;  and  a  mandamus  lies 
to  him  to  grant  inspection  of  it  to  one  claiming  a  right  to  present  to  a  vacant  living. 
Finch  v.  Ely  (Bishop),  3  Mann.  &  Ryl.  137 ;  Rex  v.  Ely  (Bishop),  8  Barn.  &  Cress.  113. 
(The  party  offering  in  evidence  a  public  document  is  not  required  to  explain  an  alteration 
in  it.    People  v.  Minck,  21  N.  Y.  589.) 

(6)  Crew  v.  Saunders,  2  Stra.  1005  ;  oit.  1  Wils.  240. 

(7)  Atherfold  v.  Beard,  3  T.  R.  614,  616. 

(8)  Crew  v.  Saunders,  2  Stra.  1005. 

(9)  Geery  v.  Hopkins,  3  Ld.  Raym.  351. 
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and  the  books  of  the  Bank  of  England,(l)  are  books  of  this  description; 
and  though  strangers  have  no  right  to  inspect  them,  yet  fundholders  are 
entitled'to  do  so,  and  to  take  copies  of  such  entries  therein  as  relate  to  their 
stock. 

In  like  manner  the  books  of  the  commissioners  of  the  lottery  were 
*312     held  *to  be  of  a  public  nature,  and  kept  by  the  commissioners  in 

trust  for  the  ticket  holders,  who  were  entitled  to  an  inspection  of 
them.  (2) 

Books  relating  to  private  transactions.  But  no  public  body  or  company 
will  be  compelled  to  produce  books  relating  to  their  private  transactions.  (3) 

It  has  been  held,  however,  that  a  bishop's  register  of  presentations  and 
institutions  is  kept  for  the  use  of  all  persons  claiming  a  title  to  livings  in  his 
diocese ;  and  therefore  where  a  bishop  and  a  private  person  were  adversely 
claiming  the  patronage  of  a  benefice  in  the  diocese  of  the  former,  it  was 
decided  that  the  bishop  must  allow  the  other  party  to  inspect  his  registry 
of  presentations  and  institutions  to  the  living  in  question.  (4)  And  a  pre- 
bendary is  entitled  to  inspect  the  charter  and  other  muniments  of  the 
chapter,  as  far  as  may  be  requisite  to  establish  or  illustrate  his  rights  con- 
nected with  his  prebend.  (5) 

Rolls  of  manor  courts.  The  court  rolls  of  a  manor  are  kept  in  the  cus ' 
tody  of  the  lord  or  his  Stewart,  not  for  the  use  of  the  lord  alone,  but  as  th® 
common  e\'idence  of  the  manorial  rights,  to  which  evidence  all  the  tenants 
of  the  manor,  whether  copyhold  or  freehold,  have  an  undoubted  right  of 
access,  as  well  in  actions  between  the  tenants  and  the  lord,  as  between  the 
tenants  themselves  ;  (6)  and  even  though  no  action  be  pending,  (7)  the  ten- 
ants have  a  right  to  such  access,  and  to  take  copies  of  entries ;  but  only  of 
such  parts  as  relate  to  their  own  titles  or  interests.  (8) 

But  the  privilege  of  inspection  of  court  rolls  is  confined  to  the  tenants  of 
the  manor,  and  does  not  extend  to  third  persons,  who  have  no  concern  or 
connection  with  the  manor  court  or  the  court  rolls.  Thus,  in  an  action  of 
trespass,  where  the  question  was,  whether  the  place  in  which  the  trespass 
was  alleged  to  have  been  committed  was  within  the  manor  of  the  plaintiff, 
or  part  of  a  manor  claimed  by  the  defendant,  the  court  held  that  the  defend- 
ant, who,  as  it  appeared  from  his  affidavit,  was  not  a  tenant  of  the  plaintiff's 
manor,  nor  claimed  any  interest  under  him,  could  not  be  entitled  to 
*313  an  inspection.  (9)  And  it  may  be  laid  down  as  a  general  rule,  *that 
where  the  question  is  on  the  custom  of  a  manor,  between  the  lord 
and  a  stranger,  the  lord  will  not  be  obliged  to  let  him  have  an  inspection 
of  the  rolls,  because,  in  a  dispute  with  a  stranger,  they  may  be  considered 
as  his  private  evidence  ;  but  if  the  dispute  is  between  tenants  of  the  manor, 
or  between  the  lord  and  a  tenant,  the  lord  shall  produce  the  roll  and  permit 
copies  to  be  taken. 

But  it   seems  it  is   not  absolutely  necessary  that  a  person  should  be 

(1)  Foster  v.  Bank  of  England,  8  Q.  B.  689.  See  also  Heslop  v.  Bank  of  England,  6 
Sim.  192. 

(2)  Schinotti  v.  Bumstead,  1  Tidd  Prac.  594. 

(3)  Shelling  v.  Farmer,  1  Stra.  646  :  Murray  v.  Thomhill,  2  Id.  717. 

(4)  R.  V.  Ely  (Bishop),  8  B.  &  C.  113.  See  the  same  rule  laid  down  by  Bayley,  J.,  in  R. 
V.  Buckingham,  Id.  379. 

(5)  Toung  V.  Lynch,  1  W.  Bl.  27. 

(6)  Roe  V.  Aylmer,  Barnes,  236  ;  Folkard  v.  Hemet,  Id.  1061 ;  R.  v.  Shelley,  3  T.  B. 
141  •  Bateman  v.  Phillips,  4  Taunt.  162.  As  to  freehold  tenants,  see  Hobson  v.  Parker, 
Barnes,  237,  cit.  3  T.  R.  142  ;  Addlngton  v.  Clode,  2  W.  Bl.  1030  ;  R.  v.  AUgood,  746. 

(7)  R.  V.  Lucas,  10  East,  235  ;  R.  v.  Turner,  4  M.  &  S.  162. 

(8)  By  Littledaie,  J.,  in  R.  v.  Merchant  Tailors'  Company,  2  B.  &  Ad.  128. 

(9)  Talbot  V.  Villeboys,  cited  by  Buller,  J.,  3  T.  R.  142  ;  Smith  v.  Davies,  1  Wils.  104  ; 
Hereford  (Bishop),  v.  Bridgewater  (Duke),  Bunb.  269  ;  Att.  Gen.  v.  Coventry  (City),  Id.  290 ;. 
Crew  V.  Saunders,  2  Stra.  1005. 
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actually  a  copyhold  tenant  in  order  to  be  entitled  to  inspect  the  roll,  hut 
that  it  will  be  sufficient  if  he  has  &  prima  facie  title  to  a  copyhold,(l)  or 
is  otherwise  interested  therein,  (2)  as  in  the  case  of  the  devisee  oT  a  rent 
charge  on  a  copyhold.  (3) 

It  has  been  said,  (4)  that  the  practice  of  compelling  an  inspection  of  court 
rolls  was  the  origin  of  all  similar  cases. 

Corporation-books.  Corporation-books  are  open  to  the  members  of  the 
corporation,  as  court  rolls  are  to  the  tenants  of  a  manor.  (5)  Thus,  where 
a  mandamushad  been  granted  to  admit  a  person  into  a  corporation,  and  by 
the  returns  it  appeared  to  be  a  question  whether  the  master,  under  whom  he 
had  served,  had  been  admitted  to  his  freedom  in  the  corporation,  a  rule  was 
moved  for,  on  the  part  of  the  person  claiming  admission,  to  inspect  the 
books  of  the  corporation ;  and  the  court  held,  that  every  member  has  a 
right  to  inspect  and  take  copies  of  corporation-books  for  any  matter  that 
concerns  himself,  even  in  a  dispute  with  strangers  ;  but,  as  the  return  had 
pointed  out  the  necessity  of  inspecting  them  for  a  particular  purpose, 
*314  the  rule  *should  be  confined  to  such  books  as  contained  the  admissions 
of  freemen.  (6)  So,  where  an  information  in  the  nature  of  a  quo  warranto 
had  been  obtained,  at  the  relation  of  corporators,  against  a  person  charged 
.with  unlawfully  holding  a  corporation  office,  the  court  held  that  these  relators 
were  entitled  to  inspect  the  books,  and  that  the  rule  should  be  limited  to 
the  inspection  of  such  papers  as  related  to  the  subject  matter  in  discussion.  (7) 

The  right  of  inspection  of  corporation-books  is  limited  also  to  cases  where 
it  appears  that  the  inspection  is  necessary  with  reference  to  some  specific 
dispute  or  question  depending,  in  which  the  parties  applying  are  interested. 
(8)  Thus,  where  members  of  a  corporation  merely  alleged  grounds  on 
which  they  believed  that  its  affairs  were  improperly  conducted,  and  the 
officers  unduly  chosen,  aiid  complained  of  misgovernment  in  some  particu- 
lar instances,  but  which  did  not  affect  the  applicants  themselves,  or  any 
matter  then  in  dispute,  it  was  held  that  they  were  not  entitled  to  inspect 
and  take  copies  of  the  muniments  belonging  to  the  corporation.  (8)  And 
even  where  certain  parties,  who  had  formerly  been  directors  of  an  incorpo- 
rated company,  were  sued  by  the  company  for  making  false  entries  in  the 
books  of  the  corporation  during  the  time  they  were  in  the  direction,  it  was 

(1)  R.  V.  Lucas,  10  East,  335. 

(3)  Ex  parte  Hutt,  7  Dowl.  P.  C.  690. 

(3)  Ex  parte  Barnes,  3  Dowl.  (N.  S.)  20. 

(4)  See  Crew  v.  Saunders,  3  Stra.  1005. 

(5)  Note  351.  —  The  books  of  a  corporation  are  public  with  respect  to  its  members,  but  ' 
private  in  regard  to  third  persons.    Gresley's  Eq.  Ev.  116. 

In  New  York,  each  director  of  a  bank  has  a  right  to  inspect  the  books  of  the  bank  ;  nor 
can  the  board  of  directors,  by  resolution  or  by-law,  take  away  such  right,  even  although 
they  believe  the  director  hostile  to  the  interest  of  the  institution ;  and  it  was  accordingly 
held,  where  the  cashier  had  refused  to  permit  a  director  to  inspect  the  discount-book,  that 
a  mandamus  lay,  commanding  the  cashier  to  submit  the  book  to  his  inspection,  although 
the  cashier's  conduct  had  been  approbated  by  a  resolution  of  the  board  of  the  directors, 
who  also  directed  the  cashier  and  clerks,  in  the  same  resolution,  not  to  allow  such  director 
to  inspect  the  discount-book.  The  People  v.  Throop,  12  Wend.  183.  The  mandamus,  in 
such  case,  need  not  be  directed  to  the  board  ;  but  is  properly  directed  to  the  cashier.    Id. 

In  Massachusetts,  a  bank  depositor  has  a  right,  on  proper  occasions,  to  inspect  the  books 
of  the  bank  ;  the  bank  officers  having  charge  of  them  being  so  far  agents  of  both  parties. 
Commonwealth  v.  Knapp,  3  Pick.  Rep.  96. 

In  a  civil  suit  in  England,  touching  the  validity  of  a  parish  vote,  the  plaintiff,  a  parish- 
ioner, is  entitled  to  inspect  the  parish  books.  Newell  v.  Simpkin,  6  Bing.  565.  4  Moore  & 
Payne,  395.  So  held,  in  an  action  of  trespass  for  turning  the  plaintiflF  out  of  the  vestry 
room.    Id. 

(6)  R.  v.  Newcastle  (Hostmen  of),  2  Stra.  1323.  See  also  R.  v.  Beverley  (Mayor),  8 
Dowl.  P.  C.  140 ;  Arundel  (Mayor)  v.  Holmes,  Id.  118 ;  Pointet  v.  Basingstoke  Can.  Co.,  2 
N.  C.  370. 

(7)  R.  v.  Babb,  8  T.  R.  579  ;  Barnstable  (Corp.)  v.  Lathey,  3  T.  R.  303. 

(8)  R.  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  115, 
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held  that  they  were  not  entitled  to  inspect  the  books,  unless  they  made  it 
clearly  appear  that  such  inspection  was  necessary  to  their  defense.  (1)  lu 
like  manner,  where  an  action  was  brought  against  a  shareholder  in  a  com- 
pany for  calls  upon  his  shares,  it  was  held  that  he  could  not  claim  to  inspect 
the  minute-books  of  the  company  and  of  the  directors'  meetings,  with 
respect  to  the  calls  sued  upon,  with  a  view  of  framing  his  defense  to  the 
action.  (2) 

Right  of  inspection  confined  to  members.  This  right  of  inspecting  the 
muniments  of  a  corporation  is  confined  to  the  members  of  the  corporate 
body.  A  stranger  has  no  better  right  to  inspect  corporation-books,  than  to 
inspect  the  books  of  any  private  person.  On  a  prosecution  against  a  per- 
son for  practicing  physic  (not  being  a  member  of  the  college  of  physicians, 
nor  having  a  license,  nor  being  a  graduate  of  either  university),  it  was  held 
that  the  defendant  had  no  right  to  inspect  the  books  of  the  college  of  phy- 
sicians. (3)  And  in  an  action  of  trespass,  where  the  defendant  justi- 
*315  fied  under  a  corporation  for  distraining  for  a  toll,  *the  court  refused 
a  similar  rule  to  the  plaintiff,  who  was  a  stranger  to  the  corpora- 
tion. (4) 

But  in  an  action  for  the  breach  of  a  by-law,  restraining  all  but  freemen 
from  exercising  trades  within  a  corporate  city,  the  court  compelled  the 
corporation  to  allow  the  defendant  to  inspect  the  by-law  in  their  books,  (5) 
on  the  ground  that  though  he  was  not  a  member  of  the  corporation,  yet 
being  one  of  a  class  of  persons  affected  by  the  by-law,  he  was  not  to  be 
regarded  as  a  stranger,  and  was  entitled  to  demand  mspection. 

A  different  practice  was  at  one  time  introduced  in  courts  of  law,  (6)  upon 
the  ground  that,  on  filing  a  bill  for  disclosure  in  a  court  of  equity,  an 
inspection  would  be  granted  as  a  matter  of  course,  and  that  it  would  only 
cause  unnecessary  expense  to  send  the  parties  into  that  court.  But  this 
practice,  which  was  not  waiTanted  by  earlier  authorities,(7)  nor  conform- 
able to  the  practice  of  courts  of  equity,(8)  has  been  long  discontinued;  and 
the  rule  of  law  now  established  is,  that  in  disputes  between  several 
members  of  a  corporation  an  inspection  of  the  corporation  books  will  be 
granted,  because  each  has  a  right  to  see  them;  but  an  inspection  will 
not  be  granted  in  the  case  of  a  corporation,  when  a  similar  inspection  would 
be  refused  if  the  suit  were  between  private  persons.     No  distinction  is  to  be 

(1)  Imperial  Gas  Co.  v.  Clarke,  7  Bing.  95. 

(2)  Birmingham,  Bristol  &  Thames  Junction  Railway  Co.  v.  White,  1  Q.  B.  282. 

(3)  Dr.  West's  Case,  cit.  1  Wils.  240 ;  Allan  v.  Tapp,  2  W.  Bl.  850. 

(4)  Southanipton  (Mayor)  v.  Graves,  8  T.  R.  590.  See  also  by  De  Grey,  C.  J.,  in  Hodges 
V.  Atkis,  2  Wils.  398. 

Note  352. — In  trespass,  for  entering  to  distrain  for  poor  rates,  the  defendant  (who  acted  on 
behalf  of  the  parish  officers)  averred,  in  justification,  that  the  plaintiflF's  house  was  within 
the  parish,  which  the  plaintiff  denied;  held,  that  the  plaintiff  could  not  demand  an 
inspection  of  the  hooks,  under  the  circumstances,  on  the  ground  merely  that  the  defendant 
alleged  him  to  be  a  parishioner.    Burrell  v.  Nicholson,  3  Barn.  &  Adolph.  649. 

Under  a  bill  of  discovery,  in  aid  of  an  action  to  try  whether  the  plaintiff's  house  was 
within  the  limits  of  a  certain  parish,  and  therefore  liable  to  the  parochial  rates,  the  court 
ordered  defendants,  the  parish  ofiBoers,  to  produce  for  his  inspection  the  rate-books,  account- 
books,  minute-books,  orders,  and  otherdocuments,  which  related  to  the  matter  in  question, 
and  were  admitted  by  their  answer  to  be  in  their  possession.  Burrell  v.  Nicholson,  1 
Mylne  &  Keene,  680. 

(5)  Harrison  v.  Williams,  3  B.  &  C.  162. 

(6)  See  Lynn  (Mayor)  v.  Denton,  1  T.  R.  689 ;  Barnstable  (Corp.)  v.  Lathey,  3  T.  R.  303. 

(7)  Dr.  West's  Case,  cit.  1  Wils.  240 ;  R.  v.  Bridgman,  3  Stra.  1203  ;  Exeter  (Mayor)  v. 
Coleman,  Barnes,  238 ;  Hodges  v.  Atkis,  3  Wils.  398. 

(8)  See  Kynaston  v.  E.  I.  Company,  3  Swanst.  249 ;  Bolton  v.  Liverpool  (Cdtp.)  3  Sim. 
467 ;  S.  C,  1  Myl.  &  K.  88,  recognized  in  Nias  v.  North,  and  East.  Hail.  Co.  3  Myl.  & 
Cr.  857. 
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made,  in  this  respect,  between  a  corporation  aggregate  and  a  corporation 
sole,  nor  between  a  corporation  sole  and  a  private  person  suing   in  bis 

individual  capacity.  (1) 
*316     *In  a  case  where  an  information  was  filed  against  the  sheriff  of  the 

county  of  Chester  for  not  executing  a  criminal,  and  the  question  was, 
whether  it  was  the  duty  of  the  sheriff  of  the  county,  or  of  the  officers  of  the 
corporation  of  the  city  of  Chester,  to  execute  the  criminal,  the  court  refused 
to  compel  the  corporation  to  allow  an  inspection  of  their  muniments,  on  the 
defendant's  behalf  (2).  The  grounds  of  the  decision  do  not  appear  in 
the  report,  but  it  seems  to  be  a  sufficient  reason  for  the  refusal,  that  the 
sheriff  was  not  a  member  of  the  corporation,  and  though  the  person  who 
made  application  to  inspect  in  his  behalf  was  a  freeman,  yet,  as  he  did  not 
make  it  in  his  own  right,  the  circumstances  would  not  make  any  difference. 

Parochial  registers.  Parochial  registers  are  in  the  nature  of  public  docu- 
ments, and  every  one  who  has  an  interest  in  the  entries  contained  in  them 
has  a  right  to  inspect  them.  Such  registers  are  not  necessarily  confined  to 
the  affairs  of  the  parishioners  only.  But  other  parish-books,  which  concern  the 
parish  alone,  are  more  in  the  nature  of  the  books  of  a  corporation,  (8)  and 
are  not  open  to  the  inspection  of  strangers. 

An  inspection  was  for  that  reason  refused  in  an  action  of  ejectment  by 
an  impropriator  against  the  churchwardens  of  a '  parish,  where  a  rule  was 
applied  for  on  the  part  of  the  plaintiff,  suggesting  that  the  parish-books 
would  make  the  title  appear,  and  that  they  were  the  common  books  belong- 
ing to  the  parish  at  large ;  but  the  court  were  of  opinion,  "  that  the  impro- 
priator has  a  distinct  interest  from  the  parishioners,  for  it  was  not  a  parochial 
right,  but  a  title,  which  came  in  question."  (4) 

In  a  case  (5)  where  an  indictment  had  been  preferred  by  the  inhabit- 

*317     ants  *of  a  parish  against  the  county  for  the  non-repair  of  a  bridge  in 

the  parish,  and  the  question  was,  whether  the  parish  or  the  county 

were  liable  to  the  expense  of  repairing  the  bridge,  a  rule  for  allowing  to 

(1)  See  8  T.  R.  593. 

Note  853.  — Where  an  indictment  was  preferred  against  a  county,  at  the  instance  of 
the  inhahitants  of  a  parisli,  for  not  repairing  a  bridge,  and  the  question  intended  to  be 
raised  was  whether  the  inhabitants  of  the  parish,  or  those  of  the  county,  were  liable  to 
repair  it ;  the  court  refused  to  compel  the  parish  to  allow  the  county  to  inspect  the  parish- 
books  and  documents  relating  to  the  bridge.  The  King  v.  Buckingham,  8  Barn.  &  Cress. 
375.  They  viewed  it  like  the  common  case  of  one  litigant  party  endeavoring  to  compel 
his  adversary  to  produce  his  own  private  books  as  evidence  against  himself.    Id. 

Defendants,  sued  by  a  corporation  for  making,  while  directors,  false  entries  in  the  books 
of  the  corporation,  were  held  not  entitled  to  inspect  the  books  of  the  corporation,  without 
an  aifidavit  that  such  inspection  was  necessary  to  their  defense.  Imperial  Gas  Go.  v. 
Cla;rke,  7  Bing.  95. 

"  The  general  rule,  no  doubt,  exempts  a  party  from  producing  papers  to  Ms  opponent, 
unless  he  can  be  considered  to  hold  them  in  the  character  of  a  trustee  ;  but  there  are 
exceptions  to  the  rule  ;  and,  in  th6  case  of  corporations,  a  party  haa  been  entitled  to  have 
access  to  by-laws  and  the  like."    Per  Tindal,  C.  J.,  Id. 

In  New  York,  the  courts  have  made  no  distinction,  it  seems  between  corporations  and 
private  persons  in  this  respect.  They  will  neither  compel  the  one  nor  the  other  to  furnish 
evidence  against  himself,  in  this  way,  except  in  certain  cases ;  as  where  the  paper  to  be 
inspected  or  copied  is  the  immediate  foundation  of  the  action ;  and  in  a  few  other  cases 
depending  on  peculiar  circumstances.  The  Bank  of  Utica  v.  Hillard,  6  Cowen's  Bep.  62. 
See  S.  C,  5  Id.  419  ;  Willis  v.  Bailey,  19  John.  Rep.  368  ;  Lawrence  v.  The  Ocean  Ins.  Co., 
11  Id.  349,  n.  The  New  York  doctrine  on  this  entire  subject  depends  now  upon  geneTal 
rules,  adopted  by  the  Supreme  Court,  and  will  be  treated  of  under  the  subsequent  head  of 
"  proof  of  deeds,  agreements,  &c."    See  §  888,  N.  Y.  Code. 

(3)  S.  V.  Antrobus,  3  A.  &  E.  788,  789. 

(3)  See  by  Lord  Tenterden,  C.  J.,  in  R.  v.  Ely  (Bp.)  8  B.  &  C.  118. 

(4)  Cox.  V.  Copping,  5  Mod.  896 ;  H.  C,  1  Ld.  Raym.  387.  See  also  Lewis  v.  Baker,  1 
Barnard.  100 ;  Turner  v.  Gethin,  Vin.  Abr.  tit.  Evidence  F,  b,  pi.  11 ;  Stevens  v  Berwick 
on  Tweed,  4  Dod.  377. 

(5)  R.  V.  Buckingham,  8  B.  &  C.  875. 
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the  parties  indicted  an  inspection  of  the  accounts  of  the  parish,  relating 
to  the  previous  repairs  of  the  bridge,  was  refused.  Bay  ley,  J.,  in  giving 
judgment,  laid  down  the  rule  in  strict  accordance  with  the  above  doctrine. 
"  In  order,"  said  the  learned  judge,  "  to  entitle  a  party  to  inspect  books, 
they  must  either  be  public  books,  or  the  party  who  applies  for  such  inspec- 
tion must  have  an  interest  in  them.  In  the  case  of  corporation-books,  no 
person  wholly  unconnected  with  the  corporation  has  a  right  to  inspect  them. 
This  is  a  public  prosecution,  and  the  application  is  made  on  behalf  of  the 
defendants.  If  all  the  subjects  of  the  realm  have  an  interest  in  the  books 
and  documents,  inspection  ought  to  be  granted.  But  these  books  are  kept 
not  for  the  benefit  of  all  the  subjects  of  the  realm,  or  even  of  the  inhabitants 
of  the  county,  but  for  the  benefit  and  on  the  behalf  of  the  inhabitants  of  the 
parish."(l)  So,  even  in  an  action  of  trespass  for  distraining  for  poor  rates, 
where  the  issue  was,  whether  the  plaintifi''s  house  was  situated  within  the 
parish,  the  plaLatifi^  denying  that  it  was  so,  the  Court  of  King's  Bench  held, 
(2)  that  he  was  not  entitled  to  inspect  the  parish-books,  notwithstanding 
the  defendants  alleged  that  he  was  a  parishioner,  inasmuch  as  he  himself 
disclaimed  being  so.  But  the  plaintifi"  having  afterwards  filed  a  bill  of  dis- 
covery, (3)  the  Court  of  Chancery  ordered  the  defendants  to  produce  the 
rate-books,  and  other  parish  documents  relating  to  the  matter  in  question. 

Right  of  Parishioners  to  Inspect. — The  parishioners,  however,  have  a 
right  to  inspect  them  for  parochial  purposes,  or  on  matters  in  which  their 
interest  is  afiected  ;{4)  as,  for  instance,  in  a  suit  touching  the  validity  of  a 
parish  rate; (5)  but,  for  other  than  parochial  purposes,  they  have  no  such 
right ;  thus,  where  an  action  had  been  brought  for  a  libel  contained  in  a 
written  statement,  which  the  defendant  had  drawn  up  respecting  the  plain- 
tiflT's  conduct,  and  the  defendant  applied  for  a  rule  to  inspect  certain 
documents  belonging  to  the  parish,  which  were  then  in  the  possession  of 
the  plaintiff,  as  vestry  clerk,  from  which  documents  the  defendant  had 
drawn  up  his  statement  by  the  authority  of  the  vestry,  the  court  refused  to 
compel  the  inspection  of  the  documents.  (6)  Nor  has  a  parishioner 
*318  any  right  to  inspect  the  *parish-books,  for  the  purpose  of  gaining 
information  which  may  be  useful  to  him  with  a  view  to  support  his 
claim  to  an  estate  in  the  parish.  (7) 

Extent  of  interest  in  public  matters.  It  seems  that  a  person  cannot  be 
considered  to  have  a  sufficient  interest  to  entitle  him  to  inspect  the  docu- 
ments of  a  public  body,  if  by  law  he  is  excluded  from  all  control  over  the 
matters  to  which  they  relate ;  for  example,  a  rate  payer  in  a  county  has  not 
a  right  to  inspect  and  take  a  copy  of  the  charges  of  county  officers,  whose 
bills  have  been  allowed  by  the  justices  at  quarter  sessions,  in  whom  alone 
is  vested  the  jurisdiction  of  allowing  or  disallowing  them.  (8) 

Upon  the  same  principle,  the  recent  case  of  The  Queen  agt.  The  Com- 
missioners of  Sewers  for  the  Tower  Hamlets,(9)  was  decided.  Th^  commis- 
sioners had  made  a  rate  upon  a  level,  formed  by  uniting  two  levels  which 

(t)  And  see  R.  v.  Antrobus,  2  A.  &  E.  788 ;  R.  v.  Great  Westowe,  1  N.  &  P.  336. 

(2)  Burrell  v.  Nicholson,  3  B.  &  Ad.  649 

(3)  S.  C,  1  Myl.  &  K.  680. 

(4)  See  per  Curiam,  in  R.  v.  Commissioners  of  Sewers  for  Tower  Hamlets,  3  Q.  B.  070, 
674. 

(5)  Nowell  V.  Simpkin,  6  Bing.  565. 

(6)  May  v.  Gwynne,  4  B.  &  A.  301.     See  also  R.  V.  Harrison,  2  Sess.  Ca.  490. 

(7)  K.  V.  Smallpiece,  2  Chit.  R.  288. 

(8)  R.  V.  Nottingham,  3  A.  &  E.  500.  See  also  R.  v.  St.  Marylebone,  5  Id.  268 ;  B.  v. 
Staffordshire,  6  Id.  84,  overruling  B.  v.  Leicester,  4  B.  &  C.  891.  And  see  R.  v.  Great 
Farringdon,  9  Id.  541,  as  to  inspection  of  accounts  of  parish  expenditure,  kept  by  guar- 
dians of  the  poor. 

(9)  3  Q.  B.  670. 
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had  been  formerly  distinct.  Certain  rate  payers  of  one  of  these  levels 
objected,  on  the  ground  that  that  level  would  be  rated  more  highly ;  and 
gave  the  commissioners  notice  that  they  intended  to  remove  the  proceed- 
ings by  certiorari.  For  this  purpose,  they  applied  to  the  commissioners  for 
inspection  of  their  proceedings.  The  commissioners  allowed  inspection  of 
all  proceedings  relating  to  the  union  of.  the  levels  and  to  the  rate  in  ques- 
tion, but  not  of  any  other  documents;  and  the  Court  of  Queen's  Bench 
refused  to  order  the  commissioners  to  allow  the  inspection  of  such  other 
documents,  though  they  had  given  the  rate  payers  notice  of  their  intention 
to  enforce  the  rate. 

4.  Of  certain  cases  in  which  inspection  will  not  be  compelled. 

Inspection  not  compelled,  where  it  might  subject  party  to  criminal prosecur 
tion.  The  inspection  of  court  rolls,  corporation-books,  and  other  public 
writings  of  a  similar  nature,  will  not  be  compelled  where  the  party  who 
has  them  in  his  custody,  would,  by  producing  them  for  inspection,  disclose 
any  evidence  of  a  criminal  nature,  or  expose  himself  to  a  prosecution.  (1) 
On  an  information,  therefore,  against  several  persons,  for  executing  an  office 
of  trust  without  taking  the  oaths,  the  court  would  not  compel  the  defend- 
ants to  allow  the  inspection  of  some  books  kept  by  them,  in  which  they 
had  entered  their  elections,  receipts  and  disbursements,  as  it  would  have 
compelled  them  to  give  evidence  against  themselves  in  a  criminal 
*31 9  *prosecution  ;(2)  and  a  similar  application  was  refused,  on  an  informa- 
tion against  two  overseers  for  making  a  rate  without  the  concurrence 
of  the  churchwardens.  (3)  In  like  manner,  where,  on  an  information  against 
the  defendant  for  a  misdemeanor  in  his  office  of  Vice-Chancellor  of  the 
University  of  Oxford,  a  rule  for  taking  a  copy  of  the  University  Statutes, 
in  the  care  of  the  keeper  of  the  archives,  was  refused  by  the  Court  of 
King's  Bench  after  great  consideration; (4)  and  the  principle  that  no  man 
shall  be  bound  to  criminate  himself,  was  fully  recognized.  (5)  So,  where  a 
lord  of  a  manor  was  indicted  for  not  repairing  the  bank  of  a  river,  the 
court  refused  to  compel  him  to  allow  the  prosecutor,  even  though  he  was 
a  tenant  of  the  manor,  to  inspect  the  court  rolls  for  the  purpose  of  obtain- 
ing evidence  for  the  purpose  of  the  prosecution.  (6) 

This  principle  will  not  apply  to  the  case  of  informations  in  the  nature  of 
a  quo  warranto,  for  usurping  a  franchise,  or  intruding  into  a  corporation- 
office;  for  such  informations,  although  originally  and  strictly  criminal 
methods  of  prosecution,  are  applied  to  the  purpose  of  trying  civil  rights,  and 
are  considered  at  present  as  merely  civil  proceedings.  On  an  information, 
therefore,  exhibited  at  the  relation  of  a  member  of  a  corporation,  against  a 
person  for  unlawfully  executing  an  office,  the  relator,  who,  as  member,  has 
a  right  and  interest  in  the  books  of  the  corporation,  may  obtain  an  inspec- 
tion and  copy  of  such  (but  of  such  only)  as  relate  to  the  subject  matter  in 
discussion.  (V) 

(1)  The  same  rule  is  observed  in  the  courts  of  equity  upon  filing  bills  of  discovery. 
See  Wigram  on  discovery,  §  130,  et  seq.  See  also  Montague  v.  Dudman,  2  Ves.  sen.  397  ; 
Glyn  v.  Houston,  1  Keen,  329. 

Note  354.— See  The  King  v.  Buckingham,  8  Barn.  &  Cress.  375;  S.  C,  2  Mann.  & 
Ryl.  412. 

(2)  B.  V.  Mead,  2  Ld.  Raym.  927.  See  also,  R.  v.  Worsenham,  1  Id.  705  ;  R.  v.  Cornelius, 
2Stra.  1210;  S.  C,  1  Wils.  142. 

(3)  R.  V.  Lee,  cit.  1  Wils.  240. 

(4)  B.  V.  Purnell,  1  Wils.  239 ;  S.  C,  1  W.  Bl.  37.  See,  also,  R.  v.  Heydon,  Id.  351 ;  R. 
V.  Buckingham  (Justices),  8  B.  &  C.  375. 

(5)  In  Bradshaw  v.  Murphy  (7  G.  &  P.  612),  a  vestry  clerk,  who  was  called  as  a  witness, 
objected  to  produce  the  vestry-book,  on  the  ground  that  It  might  criminate  himself;  but 
Lord  Abinger,  C.  B.,  ruled  that  he  was  bound  to  produce  it,  as  it  was  a  book  directed  to  be 
kept  by  statute.    58  Geo.  Ill,  c.  65,  §  2.    The  propriety  of  this  ruling  may  be  doubted. 

(6)  R.  V.  Cardogan  (Earl),  6  B.  &  A.  902. 

(7)  R.  V.  Babb,  3  T.  R.  579.    See,  also,  R.  v.  Shelley,  Id.  141 ;  R.  v.  Purnell,  1  W.  Bl.  45. 
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5.  Of  the  mode  of  obtaining  inspection. 

Mow  to  obtain  inspection  of  documents.  The  motion  for  a  rule  to  inspect 
and  take  a  copy  of  a  public  document,  where  an  action  is  depending,  and 
the  document  is  in  the  custody  or  under  the  control  of  either  of  the  parties 
to  the  action,  is  founded  on  an  affidavit  stating  the  circumstances  under 
■which  the  inspection  is  claimed,  and  stating  further  that  an  application  has 
been  made  in  the  proper  quarter  for  permission  to  make  the  required  inspec- 
tion, which  has  been  refused.  (1)  When  a  motion  for  a  mandamus, 
*320  or  for  an  information  in  the  *nature  of  a  quo  warranto,  is  depending, 
the  court  will  grant  a  rule  absolute  in  the  first  instance.  (2)  But 
when  the  motion  is  for  a  writ  of  mandamus  to  inspect,  grounded  upon  affi- 
davits, the  rule  to  be  granted  is  only  to  show  cause. 

In  what  stage  of  the  proceedings.  With  regard  to  the  proper  stage  of 
the  proceedings  for  making  the  application,  it  may  be  observed,  that  the 
court  has  refused  the  motion  in  an  action  against  a  corporation  upon  a  right 
of  toll,  because  issue  was  not  joined,  so  that  it  could  not  appear  whether  an 
inspection  would  be  necessary.  (3)  And  where  a  plaintiff  applied  for  a 
copy  of  the  proceedings  instituted  against  him  by  the  College  of  Physicians, 
the  court  admitted  the  rule  for  inspecting  the  proceedings  to  be  usual,  for 
the  sake  of  evidence,  after  issue  Joined,  but  not  by  way  of  assisting  the 
party  to  plead.  (4)  If  a  rule  has  been  granted  to  show  cause  why  a  manda- 
mus should  not  be  awarded,  the  court  will  not  make  a  rule  for  inspecting 
and  taking  copies,  until  the  first  rule  is  made  absolute,  and  a  return  is  made 
to  the  mandamus  ;(5)  and  it  has  been  thought  the  most  convenient  practice, 
where  a  rule  nisi  for  a  quo  warranto  information  has  been  obtained,  not  to 
grant  an  inspection  until  the  information  is  granted.  (6) 

Where  no  action  depending.  If  no  action  is  depending,  the  proper  motion 
is  for  a  rule  to  show  cause  why  a  mandamus  should  not  issue,  commanding 
the  officer  who  has  the  custody  of  the  books,  to  permit  the  party  to  inspect 
and  take  a  copy.  (7)  The  affidavit,  upon  which  this  motion  is  founded, 
ought  to  state  clearly  the  right  under  which  the  inspection  is  claimed,  and 
that  the  inspection  has  been  refused,  and  the  reason  for  requiring  the 
inspection.  (8) 

(1)  Roe  V.  Aylmar,  Barnes,  236.  And  see  E.  v.  Wilts,  and  Berks.  Canal  Company,  3  A. 
&  E.  477,  as  to  wliat  is  a  sufficient  refusal,  and  the  consequences  of  neglecting  to  make  a 
sufficient  previous  demand.  See,  also,  E.  v.  Bast.  Coun.  Eail.  Co.,  10  A.  &  E.  531,  545,  n. 
b;  E.  v.  Bristol  and  Exeter  Eail.  Co.,  4  Q.  B.  162 ;  E.  v.  Brecknock  and  Abergavenny  Eail. 
Co.,  3  A.  &  E,  222 ;  Ex  parte  Hutt,  7  Dowl.  P.  C.  690.  It  seems  the  necessity  for  having 
an  inspection  must  be  shown  to  the  court.  Gas  Company  v.  Clarke,  7  Bing.  95 ;  E.  v. 
Clear,  4  B.  &  C.  899 ;  B.  v.  Merchant  Tailors'  Company,  2  B.  &  Ad.  115.  See  further  E. 
V.  Northleach  and  Whitney  Eoads  (Trustees),  5  B.  &  Ad.  978,  982 ;  Birmingham,  Bristol, 
&c.,  Rail.  Co.  V.  White,  1  Q.  B.  282,  286. 

(2)  E.  V.  Shelley,  3  T.  E.  141. 

(3)  Hodges  V.  Atkins,  3  Wils.  898  ;  S.  C,  2  W.  Bl.  877. 

(4)  Groenvelt  v.  Burrell,  Carth.  421 ;  S.  C,  1  Ld.  Baym.  253. 
(5J  B.  V.  Surrey  (Justices).  Say.  144. 

(6)  By  Ashurst,  J.,  in  E.  v.  Babb,  8  T.  E.  581.  See,  also,  H.  v.  HoUister,  Eep.  temp. 
Hard.  282. 

(7)  Note  355. — In  New  York,  the  relator,  a  bank  director,  in  the  case  of  The  People  v. 
Throop  (12  Wend.  188,  stated  ante,  note  351),  obtained  a  rule  in  the  first  instance,  that 
the  cashier  submit  the  discount-book  to  his  inspection,  or  show  cause  why  a  mandamus 
should  not  issue.  The  affidavit  upon  which  tins  rule  was  obtained,  stated  merely  that 
the  relator  was  a  director  in  the  bank,  and  that  the  cashier  had  refused  to  permit  him  to 
inspect  the  discount-book.  Several  points  of  practice  was  settled  by  the  court  for  such 
cases  ;  and,  among  others,  that,  on  showing  cause,  the  relator  holds  the  affirmative.  It 
was  also  decided  that,  where  cause  is  shown,  but  not  satisfactorily,  a  mandamus  will  be 
awarded  in  the  first  instance ;  but  the  party  proceeded  against  will  be  allowed  to  make 
up  a  recovd  pro  forma,  for  the  purpose  of  suing  out  a  writ  of  error.  In  The  People  v. 
Mott  a  mandamus  was  granted  in  favor  of  a  director  against  a  secretary  of  a  turnpike 
corporation  for  permission  to  examine  the  books ;  1  How.  Pr.  247. 

(8)  See  the  cases  cited  supra,  p.  319. 
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*3  2 1  *In  a  case  of  this  kind,  where  an  inspection  of  the  court  rolls  of  a  manor 
was  applied  for,  the  party  stated  in  his  affidavit  a,  prima  facie  title  to  a 
copyhold  of  the  manor,  and  the  Court  of  Kings  Bench  held  that,  as  he  was 
clearly  entitled  to  the  copyhold,  unless  it  had  been  conveyed  away  by  those 
under  whom  he  claimed,  he  had  a  right  to  see  whether  any  such  conveyance 
appeared  on  the  rolls  ;  the  court,  therefore,  made  the  rule  absolute,  so  far 
as  related  to  copyhold  lands,  the  subject  of  the  party's  claim. (1)  And  it  is 
now  a  matter  of  course  to  grant  a  rule  for  the  inspection  of  the  court  rolls 
and  ancient  writings  of  a  manor,  on  the  application  of  a  tenant,  who  has 
been  refused  by  the  lord.  And  by  theTule  Hillary  Term,  2  William  IV,  § 
102,  "  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspec- 
tion of  the  court  rolls,  upon  the  application  of  a,  copyhold  tenant,  may  be 
absolute  in  the  first  instance,  upon  an  affidavit  that  the  copyhold  tenant  has 
applied  for  and  been  refused  inspection." 


CHAPTER  IV. 

OF   THE   mSPBCTION    OF   PEIVATE   WRITINGS. 

A  very  useful  jurisdiction  is  exercised  by  the  superior  courts  of  law,  in 
assisting  the  parties  to  a  suit,  by  compelling  the  production  of  writings 
which  relate  to  the  matter  in  dispute.  In  the  earlier  reported  cases,  the 
principles  which  regulate  this  jurisdiction  are  not  very  clearly  defined. 
Lord  Mansfield  was  disposed  to  compel  the  production  of  all  papers  which 
a  party  could  get  by  a  bill  in  equity  for  a  discovery.  (2)  But  courts  of  law 
have  not  generally  exercised  their  authority  to  such  an  extent.  (3) 

(1)  R.  V.  Lucas,  10  East,  235.    And  see  3  T.  B.  143  ;  E.  v.  Tower,  4  M.  &  S.  163. 
Note  356. — The  court  will  not  grant  an  application,  by  members  of  a  corporate  body, 

for  a  mandamus  to  inspect  the  documents  of  a  corporation,  unless  it  be  shown  that  such 
inspection  is  necessary  with  reference  to  some  specific  dispute  or  question  depending,  in 
which  the  parties  applying  are  interested ;  and  the  inspection  will  then  only  be  granted 
to  such  extent  as  may  be  necessary  for  the  particular  occasion.  The  King  v.  Wardens  of 
the  Merchant  Tailor's  Company,  2  Barnw.  &  Adolph.  115. 

To  ground  an  application  for  a  mandamus  to  inspect  books,  gitere,  whether  it  is  suffi- 
cient to  show  that  the  party  entitled  to  inspect  demanded  liberty  to  do  so,  that  his  claim. 
was  disputed,  but  inspection  offered  him  as  a  favor,  and  that  he  refused  to  accept  it  other- 
wise than  as  a  right.  Per  Denman,  C.  J.,  in  The  King  v.  Trustees  of  the  Northleach  and 
W.  Roads,  5  Barn.  &  Adolph.  997.     See  notes  to  §  388  of  N.  Y.  Code,  Vol.  3. 

(2)  See  Barry  v.  Alexander,  4  Doug.  15.    And  see  by  Alderson,  B.,  14  M.  &  W.  6. 

(3)  See  Twizell  v.  Allen,  5  M.  W.  337 ;  Goodliff  v.  Fuller,  14  Id.  4,  infra. 

Note  357. — In  England,  a  witness  cannot  in  general  be  compelled,  under  a  svbpwna 
duces  tecum,  to  produce  his  title  deeds.  A  similar  doctrine  seems  to  prevail  in  regard  to 
the  rule  to  produce.  Accordingly,  in  an  action  against  the  sheriff  for  a  false  return  of 
niMa  bona,  to  a  writ  of  fl.  fa,  against  the  goods  of  Lord  Egmont,  the  defense  set  up  was, 
that  the  goods  were  the  property  of  the  trustees,  under  two  deeds,  one  of  which  was  read  in 
evidence  on  the  trial,  and  the  execution  of  the  other  admitted,  but  was  not  used.  A  new 
trial  having  been  granted,  the  plaintiff  moved  for  a  rule  allowing  him  to  inspect  both 
deeds ;  and  the  court  granted  inspection  of  the  one  read  in  evidence,  but  refused  it  as  to 
the  deed  which  was  withdrawn,  saying,  as  to  the  latter,  that  it  came  within  the  general 
principle  excusing  a  party  from  producing  hia  muniments  for  the  inspection  of  his  adver- 
sary.   Hewitt  v.  Piggot,  7  Bing.  Rep.  400. 

In  the  Court  of  Exchequer,  a  bill  was  filed  by  the  vicar,  against  occupiers,  for  tithes ; 
and  the  plaintiff  moved  that  G.,  one  of  the  defendants,  produce  certain  deeds  and  papers 
mentioned  in  his  answer,  for  inspection.  The  motion  was  resisted  by  Q.,  on  the  ground 
that  several  of  the  documents  related  and  showed  his  title  as  lay  impropriator,  to  some 
of  the  tithes  in  question.  And  the  court  held,  that  the  plaintiff  was  not  entitled  to  the 
production  of  such  of  them  as  related  to  the  defendant's  title  to  the  tithes.  Shepherd  v. 
Lloyd,  3  Younge  &  Jerv.  490.  The  lord  chief  baron,  in  this  case,  laid  down  the  doctrine 
as  follows  :  that  according  to  the  general  practice  of  the  court,  a  defendant  is  bound  to 
produce  all  writings  in  his  custody  relating  to  the  matters  in  dispute,  though  they  may 
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*322  *Power  of  compelling  production.  The  practice  of  compelling  a 
party  to  produce  an  instrument,  by  -which  he  seeks  to  charge  the 
other,  has  probably  grown  up  from  analogy  to  the  practice  which  required 
a  profert  to  be  made  of  all  instruments  under  seal  stated  in  the  pleadings  ; 
one  of  the  reasons  for  which  was,  that  it  might  appear  whether  the  effect 
of  the  deed  was  truly  given,  or  whether  the  deed  was  upon  "  condition, 
limitation,  or  power  of  revocation,  &c.,  to  the  intent  that  if  there  be  a 
condition,  limitation,  or  power  of  revocation  of  the  deed,  if  the  deed  be 
poll,  or  if  there  wants  a  counterpart  of  the  indenture,  the  other  party  may 
take  advantage  of  the  condition,  limitation,  or  power  of  revocatioh."(l) 

The  benefit  derived  from  a  profert  is  obtained  in  other  cases  by  the 
exercise  of  the  equitable  jurisdiction  of  the  court  in  compelling  a  party  to 
produce  documents,  upon  which  a  declaration  or  other  pleading  appears 
to  be  founded.  A  distinction  was  formerly  taken  between  an  express 
statement  of  a  writing  in  the  pleadings,  and  a  statement  of  a  contract 
*323  of  *which  the  writing  is  merely  evidence ;  it  being  held,  that  in  the 
former  case  only  "  the  court,  on  affidavit  of  the  defendant  that  he 
had  no  part,  would  let  him  have  a  copy."(2)  But  this  distinction  has  not 
been  observed  in  modern  practice,  and  the  general  rule  is,  that  the  court 
will  compel  a  party  to  allow  an  inspection  of  written  documents,  on  which 
either  an  action  or  a  defense  is  founded,  if  the  party  applying  for  inspection 
have  the  requisite  interest  in  them. (3)  It  is,  however,  discretionary  with 
the  court  to  make  such  an  order,  and  a  proper  ground  must  be  shown  for 
requiring  it. 

Suit  must  he  pending.  It  seems  that  the  common  law  jurisdiction  of  the 
courts  of  law  for  enforcing  the  production  of  private  documents  is  given  by 
the  pendency  of  a  suit,  and  by  that  alone ;  there  appears  to  be  no  instance 
in  which  a  court  of  law  has   made  a  rule  for  the  production  of  such  docu- 

in  fact  make  against  him ;  but  there  has  always  been  a  limitation  to  that,  with  respect 
to  title  deeds  relating  to  the  inheritance ;  in  regard  to  these,  he  said :  "  I  have  always 
understood  that  one  party  is  not  bound  to  give  the  other  an  opportunity  of  examining 
his  title  deeds ;  though,  as  to  this,  there  is  again  a  distinction  where  the  party  has  an 
interest  in  the  deed.  I  am,  therefore,  disposed  to  draw  a  distinction  between  those  which 
expressly  relate  to  the  title  of  G.,  and  those  which  are  collateral  to  his  title.  Id.  An 
heir  at  law,  seeking  a  remedy  against  a  will  or  recovery,  and  showing  a  prima  facie  title, 
has  a  right  to  the  production  of  the  anterior  title,  but  not  to  the  subsequent  title.    Id. 

(Under  recent  statutes,  the  inspection  of  documents  and  writings  in  the  hands  of  the 
adverse  party  may  be  ordered  by  the  court  or  by  a  judge  thereof,  in  the  manner  pointed 
out  by  the  statute.     14  &  15  Vict.  c.  99,  §  6  ;  and  17  and  18  Vict.  c.  135,  §  50. 

Under  the  New  York  Code,  the  former  aotion  for  discovery  under  oath,  in  aid  of  the 
prosecution  of  another  action,  is  abolished.  §  389.  And  discretionary  authority  is  given 
to  the  court  before  which  an  action  is  pendinsr,  or  to  a  judge  or  justice  thereof,  to  order 
either  party  to  give  to  the  other  an  inspection  and  copy,  or  permission  to  take  a  copy  of 
any  books,  papers  and  documents  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action  or  defense.  §  388.  But  this  provision  does  not  supersede  the  pro- 
visions of  the  Revised  Statutes  in  relation  to  the  subject.  Gould  v.  McCarthy,  1  Keruau 
R.  575  ;  2  R.  S.  (3d  ed.)  262  ;  2  Sand.  664  ;  14  How.  Pr.  26  ;  1  Duer,  661.  See  notes  to 
§  388  of  N.  Y.  Code,  vol.  3.) 

(1)  Layfield's  Case,  10  Rep.  92  b.     See  also  Steph.  Plead.  483. 

(2)  Suster  v.  Cowell,  2  Keb.  430 ;  Hill  v.  Aland,  1  Salk.  215. 

(3)  Barry  V.  Alexander,  4  Doug.  15.  And  see  judgment  of  Dallas,  C.  J.,  in  Threlfall  v. 
Webster,  1  Bing.  161. 

The  recent  statutes  of  England,  and  the  Revised  Statutes  and  Codeof  New  York,  assume 
that  the  court  or  judge  to  whom  the  application  is  made  shall  exercise  a  sound,  legal  dis- 
cretion in  ordering  or  refusing  the  inspection  of  books,  papers  and  documents.  1  DuerR. 
660  ;  12  How.  Pr.  544 :  Voorhies  Code  (5th.  ed.)  527—533.  The  order  may  be  granted  at 
any  stage  of  the  cause  (Miller  v.  Mather,  5  How.  Pr.  160);  to  enable  a  party  to  plead  (see 
rules  of  Supreme  Court);  or  to  prepare  for  trial  (Qelston  v.  Marshall,  6  Id.  398);  or  pending 
the  trial  (3  Code  Rep,  46).  But  the  order  is  not  granted  in  the  latter  case  where  the  party 
in  possession  of  the  paper  can  be  subpoenaed  to  produce  it  and  testify  in  relation  thereto. 
Van  Zandt  v.  Cobb,  12  How.  Pr.  544  ;  13  Id.  541. 
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ments,  except  where  a  suit  has  been  pending,  and  where  they  have  been 
required  for  the  purpose  of  assisting  in  the  inquiry  involved  in  the  8uit.(l) 
In  some  instances  the  court,  in  the  -exercise  of  its  equitable  jurisdiction, 
will  compel  a  party  to  allow  ai^  inspection  of  documents  given  in  evidence 
by  him  on  a  former  trial.  (2) 

Staying  proceedings.  In  cases  where  a  court  of  law  has  not  jurisdiction 
to  compel  a  party  to  the  suit  to  produce  a  writing,  it  has  been  held,  that  if 
the  inspection  desired  be  of  such  a  nature  as  would  be  obtained  by  a  bill  of 
discovery,  the  court  will  stay  the  proceedings,  on  a  refusal  to  give  inspec- 
tion, until  the  party  applying  for  it  shall  have  had  an  opportunity  of 
resorting  to  a  court  of  equity  ;(3)  or  the  same  object  may  be  obtained  by 
injunction  to  stay  proceedings  at  common  law.  (4) 

*324  *  To  whom  inspection  may  he  given.  It  seems  that  the  person  in  whose 
favor  an  order  for  inspection  of  documents  is  made,  must  be  a  party  to 
the  suit ;  but  it  is  not  necessary  he  should  be  one  of  the  parties  executing  the 
instrument ;  it  is  sufficient  if  he  be  identified  in  interest  with  a  party  exe- 
cuting ;  as,  for  example,  if  he  take  an  estate  by  way  of  remainder  (5)  But 
unless  he  is  either  a  party  to  the  deed,  or  a  party  in  interest,  he  cannot 
compel  the  other  party  to  produce  an  instrument  in  his  possession.  (6)  In 
one  case(7)  it  was  held,  in  an  action  against  a  sworn  broker  of  the  city  of 
London,  for  negligence  in  making  a  purchase  for  the  plaintifi",  that  the 
plaintiff  was  entitled  to  an  inspection  of  the  entry  in  the  defendant's  books 
of  the  contract  made  on  his  behalf,  on  the  ground  that  the  defendant 
was  the  agent  of  the  parties  in  making  the  contract  and  the  entries;  it  was 
urged  in  argument  in  support  of  the  rule,  that  it  was  the  duty  of  the  bro- 
ker to  make  in  his  books  entries  of  all  contracts,  and  allow  the  parties  to 
inspect  them,  and  that  he  gave  a  bond  to  do  so  on  his  appointment. 

When  the  instrument  is  the  property  of  both  parties.  When  the  instru- 
ment sued  upon  is  in  the  hands  of  the  defendant,  if  it  has  been  executed 
by  the  plaintiff,  or  if  he  is  intere^ed  in  it,  the  court  will  compel  the  defend- 
ant to  allow  him  to  inspect  and  take  a  copy  of  it.  The  general  rule  has 
been  laid  down  in  the  following  terms :  "  Inspection  of  documents  in  the 
custody  of  an  adverse  party  is  only  permitted  when  they  are  to  some  extent 
the  property  of  both  parties,  as  in  the  case  of  an  agreement,  of  which  there 
is  but  one  copy;  then  the  party  who  holds  it,  holds  it  as  trustee  for  the 
other."(8)  In  the  case  of  Blakey  v.  Porter,(9)  an  action  was  brought  upon 
a  covenant  in  an  indenture  of  assignment,  which  was  in  the  hands  of  the 
defendant,  and  of  which  there  was  no  counterpart,  and  the  Court  of  Com- 
mon Pleas  made  a  rule  absolute,  to  compel  the  defendant  to  allow  the 
plaintiff  to  read  it,  and  take  a  copy  at  his  own  expense.     Mansfield,  C.  J., 

(1)  See  Ex  parte  Partridge,  1  Har.  &  W.  350. 

(2)  See  Hewitt  v.  Piggott,  7  Bing.  400. 

(3  Witter  v.  Cazalet,  3  T.  R.  683.  See  also  by  Pollock,  C.  B.,  and  Alderson,  B.,  in  Goodliff 
V.  Puller,  14  M.  &  W.  4,  5,  6. 

(4)  See  Goldschmidt  v.  Meyer,  1  Camp,  559,  and  561,  n. 

In  New  York,  the  courts  are  expressly  authorized  to  order  the  production  of  books, 
papers  and  documents,  and  the  principles  and  practice  of  the  Court  of  Chancery  are  made 
applicable  in  all  cases.    S  R.  S.  (3d  ed.)  363. 

(5)  By  Heath,  J.,  in  Bateman  v.  Phillips.  4  Taunt.  161.  In  Brown  v.  Bose  (6  Id.  883), 
the  decision  of  the  court  was  not  on  this  point,  but  founded  on  their  discretionary  power 
to  grant  or  refuse  an  application  of  this  nature. 

(6)  Lawrence  v.  Hooker,  5  Bing.  6.    See  Brown  v.  Rose,  ut  supra. 

(7)  Browning  v.  Aylwin,  7  B.  &  C.  304. 

(8)  By  Tindal,  C.  J.,  in  Jessel  v.  Millengen,  IMoo.  &  S.  606.  See  also  Pickering  v. 
Noyes,  1  B.  &  C.  262  ;  Ratcliffe  v.  Bleasby,  3  Bing.  150  ;  Portmore  (Lord)  v.  Goring,  4  Bing. 
153 :  Rundle  v.  Beaumont,  Id.  537 ;  Cocks  v.  Niish,  9  Bing.  733 ;  Arundel  (Mayor)  v 
Holmes,  8  Dowl.  P.  C.  119 ;  Shaw  v.  Holmes,  8  C.  B.  593. 

(9)  ]  Taunt.  386. 
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said,  the  necessary  consequence  of  the  parties  being  content  to  execute  one 
part  only  of  jhi  indenture,  was  "  that  the  party  who  has  the  custody  under- 
takes to  produce  the  deed  when  wanted  for  the  use  of  both ;  an(J 
*325  Heath,  J.,  assimilated  the  case  to  that  of  inspection  of  court  *rolli 
by  a  copyholder.  It  has  been  held  also,  that  it  makes  no  difference 
in  the  application  of  this  ruk,  that  the  object  of  the  party  applying  for 
inspection  is  to  discover  some  defect  in  the  deed.(l) 

.  In  the  case  of  Blogg  v.  Kent,{2)  in  an  action  on  an  agreement,  the  defend- 
ant pleaded  that  there  was  no  agreement  in  writing  as  required  by  the 
Statute  of  Frauds  ;  and  the  plaintiff  having  replied  that  there  was  such  a 
writing,  it  was  held  that  the  defendant  was  entitled  to  an  inspection.  Tin- 
dal,  C.  J.,  said,  "  The  replication  virtually  inserts  in  the  declaration  ail 
averment  of  an  agreement  in  writing.  It  appears  that  one  party  only  has 
a  copy ;  and  it  comes  round  to  the  ordinary  case,  that  vfhere  there  is  only 
one  copy  of  the  contract  in  dispute  between  the  parties,  the  party  who 
holds  it  is  a  trustee  for  the  production  of  it  to  the  other  party." 

In  cases  where  the  instrument  is  not  the  direct  foundation  of  the  action 

or  defense,  but  is  merely'  matter  of  evidence  to  be  used  at  the  trial,  the  rule 

compelling  inspection  seems  to  be  the  same.  '  Where  there  is  but  one 

*326    *instrument  between  the  parties,  (3)  the  court  will  compel  the  party 

in  whose  possession  it  is,  to  produce  it  for  the  inspection  of  the 

other.  (4) 

(1)  King  V.  King,  4  Taunt.  666.     Soc?  notes  to  §  388  of  N.  T.  Code. 

Note  353. — Where  a  party  was  agent  of  vendor  and  vendee  in  the  sale  and  pu,rcliase  of 
an  estate,  and  afterwards  became  the  sole  agent  of  the  vendee,  to  whom  an  abstract  of  the 
title  deeds  was  delivered,  but  who  afterwards  refused  to  complete  his  purchase,  and  retained, 
the  abstract  in  his  hands,  the  court  compelled  the  defendant  and  his  agent  to  deliver  it  up 
to  the  plaintiff,  after  action  brought  to  recover  the  puiphase  money  of  the  estate.  Langa 
low  V.  Cox,  1  Chit.  Eep.  98. 

The  doctrine  in  the  text,  that  where  there  is  only  one  copy  of  the  agreement,  the  party 
holding  it  is  trustee  for  the  other,  was  lately  recognized  in  Blogg  v.  Kent  (6  Bing.  614), 
and  the  production  of  a  written  memorandum  was  there  ordered  for  the  inspection  of  the 
opposite  party.  See  also  per  Tindal,  C.  J.,  Jessel  v.  Millingen.  1  Mooro  &  Scott,  605  r 
Alexander  v.  Alexander,  1  Ale.  &  Nap.  109  \  Reid  v.  Coleman,  1  Crom.  &  M.  456  ;  S.  C,  3 
Dowl.  P.  C.  163;  Anonymous,  3  Chit.  Rep.  230. 

If  a  paper,  e.  g.  an  annuity  deed,  has  been  placed  in  the  hands  of  a  third  person  for  the 
benefit  of  two,  and  one  gets  possession  of  it,  he  will  be  compelled  to  produce  it  for 
the  inspection  of  the  other.    Devenoge  v.  Boverie,  8  Bing.  1  ;  S.  C,  1  Moore  &  Scott,  29. 

In  general,  one  who  is  not  a  party  to  the  suit,  though  he  hold  the  paper  as  a  trasiee  or 
agent,  will  not  be  compelled  by  rule  to  produce  it ;  for  he  should  be  compelled  (if  at  all) 
by  subpmna  duces  tecum.  Cocks  v.  Nash,  9  Bing.  733  ;  S.  C,  3  Moore  &  Scott,  164.  Sea 
also  Davies  v.  Brown,  9  Moore,  778,  784  ;  S.  C,  1  Mann.  &  Ryl.  571,  n.  6.  But  where  the 
object  of  the  discovery  asked  for  is  to  enable  the  plaintiff  to  declare,  the  rule  is  different. 
Ace  rdingly,  in  an  action  on  a  deed,  the  plaintiff  having  had  the  same  taken  from  him: 
under  a  warrant  for  felony,  the  court,  on  affidavit  of  demand  upon  the  magistrate  and 
constable,  directed  them  to  give  him  a  copy  to  declare  on,  and  to  produce  the  originals 
at  the  trial,  the  plaintiff  undertaking  to  pay  the  expense.  Harris  v.  Aldrit,  3  Chitty's 
Eep.  229. 

The  court  will,  in  many  cases,  order  a  paper  to  be  deposited,  where  a  question  is  raised 
upon  the  genuineness  of  the  handwriting.  Thus,  an  indictment  being  found  for  sending 
a  threatening  letter,  the  court,  on  motion  of  the  defendant,  ordered  it  to  be  immediately 
deposited  with  the  clerk,  that  the  defendant's  witness  might  inspect  it.  Rex  v.  Hiirris,  6 
Carr.  &  Payne,  lOo.  In  a  suit  on  a  bill  of  exchange,  the  court  ordered  the  bill  to  be  lodged 
with  the  officer,  for  the  personal  inspection  of  the  defendant,  when  it  appeared  from  his 
affidavit,  that  the  cause  of  his  refusal  to  pay,  as  acceptor,  was  a  reasonable  suspicion  of 
the  acceptance  having  been  forged.    Richey  v.  Ellis,  1  Ale.  &  Nap.  109. 

(2)  6  Bing.  614. 

(8)  Sen  Morrow  v.  Saunders.  1  B.  &  B.  318  ;  Portmore  (Lord)  v.  Goring,  ut  supra;  Grif- 
fin V.  Siuythe,  8  Dowl.  P.  C.  490.  ,  , 

(4)  Goater  v.  Nunnely,  2  Stra.  1130;  Gracewood  v. ,  Barnes,  439:  Bateman  v.  Phit 

lips,  4  Taunt.  157  ;  Gigner  v.  Bayley,  5  B.  Moore,  71 ;  Devenoge  v.  Bouverie,  8  Bing.  1 ; 
Reid  V.  Coleman,  3  C.  cSc  M.  456 ;  R.  v.  Winkles,  M'Clel.  &  T.  33  ;  Whitbourne  v.  Pettifor, 
4  M.  &  Sc.  183  ;  Charnock  v.  Lumley,  5  Scott,  438  ;  Jones  v.  Palmer,  4  Dowl.  P.  C.  447  • 
Doe  d.  Morris  v.  Roe,  1  M.  &  W.  307. 
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Party  must  hold  as  trustee.  It  has  been  above  stated,  as  the  foundation 
of  the  right  to  inspect  an  instrument,  that  the  party  in  whos^  custody  it  is 
must  be  trustee,  so  far  as  the  production  of  the  instrument  is  concerned,  for 
the  other  party.  It  seems  that  he  must  have  received  the  custody  under 
that  implied  trust  ab  i?iitio  —  as,  where  it  appears  that  only  one  instrument 
was  executed.  There  is  no  case  in  which  a  rule  has  been  made  to  compel  a 
party  holding  the  counterpart  of  an  instrument  to  allow  an  inspection, 
because  the  other  part  has  been  lost  or  is  inaccessible.  (1)  In  an  action  of 
covenant  on  a  charter  party,(2)  it  appeared  that  two  parts  of  the  deed  had 
been  executed,  but  the  plaintiff's  part  had  been  lost  at  sea  in  a  vessel  which 
foundered ;  and  on  this  ground  a  rule  was  obtained  to  compel  the  defendant 
to  allow  the  plaintiff  to  inspect  and  take  a  copy  of  his  part ;  the  rule  was 
afterwards  discharged,  and  Gibbs,  C.  J.,  said,  the  case  did  not  come  within 
the  rule,  the  defendant  not  being  a  trustee  as  to  his  possession  of  the  deed. 
Though  the  party  seeking  the  inspection  is  not  a  party  to  the  docu- 
*327  ment  *itself,  yet  if  he  has  a  direct  legal  interest  therein,  he  will 
nevertheless  be  entitled  to  the  inspection.  (3)  But  in  the  absence  of 
any  such  interest,  the  court  will  not  interfere  on  his  behalf. 

Thus,  the  plaintiff  and  defendant  being  about  to  enter  into  partnership 
together,  a  draft  of  an  agreement  was  prepared  by  the  defendant's  attorney^ 
which,  having  been  perused  and  approved  of  by  the  plaintiff's  attorney,  was 
engrossed,  and  executed  by  the  defendant,  but  was  not  executed  by  the  plain- 
tiff. The  plaintiff  afterwards  brought  an  action  for  a  breach  of  the 
.'agreement  for  the  partnership,  and  applied  for  leave  to  inspect  and  copy 
the  draft  and  deed.  The  court  refused  the  application  as  to  the  deed,  on  the 
ground  that  the  plaintiff,  not  having  executed,  had  no  interest  in  it ;  they 
allowed  it,  however,  as  to  the  draft,  the  plaintiff  having  an  interest  in 
that,  and  the  defendant  holding  it  as  a  trustee  for  him.  (4)  So,  in  an  action 
by  the  owners  of  a  ship  against  a  broker  employed  by  them  to  procure  a 
.cargo,  (5)  the  court  refused  to  give  the  plaintiffs  leave  to  inspect  and  take 
a,  copy  of  a  letter  received  by  the  defendant'  from  a  correspondent  abroad, 
as  far  as  it  is  related  to  the  plaintiff's  ship,  although  the  defendant  acted  as 
such  broker  at  the  time.     In  like  manner,  in  an  action  against  the  proprietors 

■    (1)  Note  359.  —  But  see  Wallis  v.  Murray,  4  Cowen's  Rep.  390,  stated  posi,  note  364. 

Xhe  court  refused  to  compel  the  defendant  to  give  the  plaintiff  a  copy  of  a  lease  in  his 
possession  on  which  covenant  had  been  brought,  upon  affidavit  that  no  counterpart  of  the 
lease  was  in  the  possession  or  power  of  the  plaintiff,  and  that  the  attorney  who  drew 
the  lease  and  counterpart  had  absconded.  Best,  C.  J.,  said :  "  The  short  ground  on  which 
we  decide  is,  that  the  plaintiff  has  not  shown  that  the  counterpart  Is  not  in  existence." 
Park,  J.,  referred  to  the  case  of  Street  v.  Brown,  cited  in  the  text,  as  showing  that,  in  such 
cases,  the  party  holding  the  paper  does  not  hold  it  as  trustee  for  the  other.  Per  Gaselee, 
J. :  "  The  application  should  have  been  for  a  copy  only."  Portmore  v.  Goring,  13  Moore, 
363  ;  S.  C,  4  Bing.  153. 

(2)  Street  v.  Brown,  6  Taunt.  303  ;  Woodcock  v.  Worthington,  3  Y.  &  .T.  4.  See  also 
Portmore  (Lord)  v.  Goring,  4  Bing.  153.  But  see  Travis  v.  Collins,  2  C.  &  J.  635  ;  Neale 
V.  Swind,  Id.  378,  infra,  p.  331,  as  to  compelling  production  of  a  copy  to  be  stamped. 

Note  360.  —  But  in  an  action  on  a  cliarter  party  against  the  charterer,  the  court  refused 
to  compel  the  plaintiff  to  allow  the  defendant  the  inspection  of  the  ship's  log  book.  Bun- 
dle v.  Beaumont,  4  Bing.  537 ;  S.  C,  1  Moore  &  Payne,  396. 

In  an  action  by  plaintiffs,  shipowners,  against  the  defendant,  their  broker,  the  court 
refused  to  compel  the  defendant  to  giye  a  copy  of  a  letter  which  he  had  received,  touch- 
ing an  adventure  in  which  the  ship  was  to  have  been  employed,  the  parties  not  having  a 
common  interest  in  the  paper.  Rowe  v.  Howden,  4  Bing.  539,  n.  And  see  Ratcliffe  v. 
Bleasly,  3  Bing.  148;  Gigner  v.  Bayley,  5  Moore,  71  ;  Portmore  v.  Goring,  4  Bing.  153. 

In  Connecticut,  the  court  refused  to  compel  the  assured  to  produce  his  instructions  to 
the  master  of  the  vessel,  and  also  the  clearance  and  other  papers,  in  order  that  they  might 
be  inspected  by  the  opposite  party,  the  insurer.  Sage  v.  The  Middleton  Ins.  Co.,  5  Day's 
Eep.  409. 

(3)  By  Wilde,  C.  J.,  in  Powell  v.  Bradbury,  4  C.  B.  543. 

(4)  Ratcliffe  v.  Bleasby,  3  Bing.  148. 

(6)  Rowe  v.  Howden,  '4  Bing  539,  n. ;  S.  C,  1  Moo.  &  P.  334. 
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of  a  newspaper,  for  the  breach  of  a  contract  to  employ  the  plaintiff  as  suh- 
editor,(l)  the  defendants  justified  the  dismissal  of  the  plaintiff  on  the  ground 
of  his  having,  from  improper  motives,  lent  himself  to  the  insertion  of  a 
garbled  report  of  the  proceedings  in  a  court  of  justice ;  the  Court  of  Com- 
mon Pleas  refused  to  allow  the  plaintiff  to  inspect  and  take  copies  of  the 
original  report  and  of  the  alleged  garbled  statement,  as  he  had  no  recog- 
nized legal  interest  therein.  Upon  the  same  principle,  in  an  action  by  a 
shipowner  against  the  owners  of  goods  for  their  proportion  of  a  general 
average  loss,  (2)  the  Court  of  Exchequer  refused  to  make  an  order  for  the 
defendants  to  inspect  and  take  copies  of  the  protest,  and  other  usual  docu- 
ments in  which  the  general  average  was  claimed. 

Instrument  in  the  hands  of  one  who  received  it  from  a  party.  In  general 
the  court  will  not  interfere  to  compel  a  person,  not,  being  a  party  to  the 
suit,  to  produce  documents  for  inspection; (3)  but  there  is  an  exception  to 
this  rule,  if  he  has  obtained  possession  from  a  party  to  the  suit.  In  that 
case,  if  it  appear  that  there  was  but  one  instrument  between  the  parties,  the 
person  obtaining  possession  of  it  from  one  of  the  parties  must  be  con- 
*328  sidered  as  holding  it  under  notice,  that  he  had  it  in  trust  to  *produce 
it  to  the  other  party.  (4)  Thus,  in  an  action  of  ejectment,  (5)  where 
it  appeared  that  the  lessee  of  the  premises  in  question  had  mortgaged  his 
interest  in  them,  and  deposited  the  mdenture  of  demise  with  the  mortgagee, 
the  Court  of  Exchequer  made  a  rule  absolute  to  compel  the  mortgagee  to 
allow  the  lessor  of  the  plaintiff  to  take  a  copy  of  the  lease. 

Independent  possession  hy  third  party.  But  where  a  third  person  is  in 
possession  of  an  instrument  by  a  title  paramount  to  that  of  the  parties  to 
the  suit,  it  seems  that  the  court  would  not  compel  him  to  produce  it.  (6) 

Where  an  order  had  been  made  for  the  production  of  a  document,  or  in 
default  thereof,  for  a  copy  of  the  document,  which  it  was  admitted  the 
defendant  possessed ;  and  afterwards  a  rule  was  obtained  to  set  aside  that 
order,  on  the  defendant's  affidavit,  stating  that  the  original  agreement  had 
never  been  stamped,  and  that  it  had  been  lost  or  burned  when  he  changed 
his  residence ;  and  on  the  other  side,  it  appeared  by  affidavit  that  the  plain- 
tiff intended  to  j^ve  had  it  stamped  within  the  time  allowed  by  law,  and 
that  it  had  been  deposited  in  the  hands  of  a  mutual  friend  of  the  plaintiff 
and  the  defendant,  from  whom  the  defendant  had  surreptitiously  obtained 
it,  and  that  it  had  been  recently  seen  in  his  possession  ;  the  court  made  the 
rule  absolute,  ordering  the  defendant  to  produce  the  agreement  if  he  had  it, 
or  if  he  had  it  not,  to  produce  the  copy  to  be  stamped  ;  and  the  copy  having 
been  accordingly  produced  by  the  defendant,  the  court  ordered,  that  if  the 
plaintiff  should  produce  at  the  trial  the  copy  of  the  agreement  duly 
stamped,  the  defendant  should  not  be  permitted  to  produce  the  original 
agreement.  (7) 

Power  to  grant  inspection  discretionary.  Though  the  case  in  which 
inspection  is  sought  be  clearly  one  in  which  the  party  in  possession  of  the 
instrument  holds  it  in  trust  to  produce  it  for  the  other  party,  it  seems  to  be 
discretionary   with   the   court   to   compel   him  to  produce  it.  (8)     And  in 

(1)   Powell  V.  Bradbuiy,  4  C.  B.  541. 
(3)  Twitzell  V.  Allen.  5  M.  &  W.  337. 

(3)  K.  V.  Worsenham,  1  Ld.  Raym.  705 ;  Cocke  v.  Nash,  9  Bing.  731. 

(4)  See  Gigner  v.  Bayly,  5  B.  Moore,  71 ;  Morrow  v.  Saunders,  3  Id.  671 ;  Steadman'v. 
Arden,  15  M.  &  W.  587  ;  Lee  v.  Barlow,  17  L.  J.,  Exch.  105. 

(5)  Doe  d.  Morris  v.  Roe,  1  M.  &  W,  307.    And  See  Harris  v.  Aldrit,  3  Chit.  R.  339. 

(6)  See  Pickering  v.  Noyee,  1  B.  &  B.  263 ;  Doe  d.  Moms  v.  Roe,  ut  supra. 

(7)  Bousfield  v.  Godfrey,  5  Bing,  420. 

(8)  Btown  V.  Rose,  6  Taunt  283  ;  Beale  v.  Bird,  3  D.  &  R.  419.    It  is  laid  down  in  the 
marginal  note  to  Reid  v.  Coleman  (3  C.  &  M.  456),  that  in  cases  within  the  rule,  there  heing 
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*329     one  case(l)  it  was  said,  that  a  judge  in  making  *an  order  for  the 
production  of  an  ^strument,  will,  in  general,  make  it  a  part  of  the 
order,  and  a  condition  of  granting  it,  that  the  applicant  shall  undertake 
not  to  mate  an  objection  as  to  the  insufficiency  of  a  stamp. 

The  rule  applies  equally  to  the  case  of  a  defendant  as  to  that  of  a  plaintiff; 
and  the  courts  will,  under  the  limits  before  mentioned,  compel  a  plaintiff  to 
produce  a  document  for  the  defendant's  inspection,  for  the  purpose  of  assist- 
ing him  to  plead  a  particular  plea.  (2)  But  they  will  not  compel  a  plaintiff, 
who  brings  an  action  upon  an  agreement,  to  deliver  a  copy  of  the  agreement 
to  the  defendant,  to  enable  him  to  plead  in  abatement,  that  it  was  signed  by 
others  as  well  as  himself  (3)  Great  injustice  might  be  done  if  this  were 
allowed.  It  would  enable  the  defendant  to  interpose  vexatious  delay,  and 
perhaps  might  defeat  the  plaintiff's  claim.  Nor  will  they  compel  inspection 
merely  to  enable  the  defendant  to  fish  out  a  defense  to  the  action.  (4)  And 
in  a  late  ease  (5)  where  an  action  was  brought  for  a  breach  of  promise  of 
marriage  by  a  female  plaintiff,  the  Court  of  Exchequer  refused  the  defendant 
a  rule  to  inspect  letters  written  by  the  plaintiff  to  him,  which  he  alleged 
contained  a  release  of  his  promise,  and  which,  after  the  breaking  off  of  the 
proposed  marriage,  he  had  returned  to  the  plaintiff,  upon  an  understanding 
that  all  the  l.etters  of  both  should  be  mutually  returned;  but  which  she^ad 
not  complied  with  on  her  part.  It  was  remarked  by  Parke,  B.,  that  this 
was  not  a  case  where  an  instrument  was  held  by  one  of  the  parties,  as  a 
trustee  for  the  other:  and  Pollock,  C.  B.,  suggested  that  the  defendant 
might,  perhaps,  apply  to  postpone  the  trial  (with  a  view  of  filing  a  bill  of 
discovery)  unless  the  plaintiff  consented  to  produce  the  letters. 

Inspection,  which  would  lay  open  the  defense,  refused.  In  an  action  upon 
an  agreement,(6)  the  defendant's  attorney  having  stated  that  he  had  a 
document  in  his  possession,  signed  by  the  plaintiff,  which  was  a  complete 
answer  to  the  action,  the  plaintiffmade  an  affidavit,  that  if  such  a  document 
existed,  it  must  be  a  forgery,  and  applied  for  an  inspection  and  a  copy  of 
the  document ;  the  court  refused  the  application.     To  grant  an  inspection 

in  such  a  case  would  be  to  compel  the  defendant  to  disclose  the  nature 
*330     of  his  defense  to  the  action.     "If  the  fact  is  as  the  *plaintiff  swears," 

said  Tindal,  C.  J.,  ""then  there  is  no  document  in  wcistencE  bearing 
his  signature;  and  if  such  document  does  exist,  he  ought  to  be  aware  of  it." 
Applications  for  inspection  have  in  several  cases  been  made,  on  a  sug- 
gestion that  the  instrument  is  a  forgery :  and  formerly  it  was  the  practice 
of  the  courts  to  refuse  to  interfere  in  such  cases.  Thus,  where  an  action 
was  brought  on  a  bond  of  the  defendant's  testator,(Y)  the  defendant,  after 
obtaining  oyer,  pleaded  non  est  factum,  and  then  moved  for  a  rule  calling 
on  the  plaintiff  to  allow  an  inspection  of  the  bond  by  an  officer  of  the 

only  one  instrument,  the  party  in  possession  of  it  has  no  right  to  impose  tenns  as  a  condi- 
tion for  allowing  it  to  be  inspected.  That  case,  however,  decided  only  that  he  had  no 
tight  to  the  terms  which  he  sought  to  impose,  but  not  that  the  court  could  notimpose 
terms  as  a  crtndition  of  tlie  exercise  of  their  jurisdiction. 

(1)  By  Parli,  J  ,  in  Price  v.  Boultby,  1  C.  &  P.  460.  And  see  Bousfield  v.  Godfrey,  5 
Bing.  430  ;  Dawson  v.  Macdonald,  3  M.  &  W.  36.  But  see  Travis  v.  Collins,  3  C.  &  J.  637. 
'    (2)  See  by  Coleridge,  J.,  in  Birmingham,  Bristol,  &c.  Rail.  Co.  v.  White,  1  Q.  B  380 

h)  Beal  V.  Bird,  3  D.  &  B.  419. 

(4)  Bii-mingham,  Bristol,  &c.  Hail.  Co.  v.  White,  v,t  supra.  In  Wood  v.  Morewood  (3 
So.  N.  B.  204  ;  9  Dowl.  P.  C.  44),  the  court  refused  to  compel  the  defendant  to  permit  the 
plaintiff  to  inspect  and  take  a  copy  of  a  deed,  for  the  purpose  of  enabling  him  to  show 
Cftuse  against  a  rule  for  a  new  trial.  See  Cocker  v.  Shuttleworth,  9  Dowl.  P.  C.  321,  as  to 
annexing  a  condition  for  the  production  of  a  document,  alleged  to  have  been  improperly 
obtained  by  defendant's  attorney,  to  the  peremptory  undertaking  given  by  the  plaintiff 
on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit. 

(5>  Goodliff  V.  Puller,  14  M".  &  W.  4. 

(6)  JesBol  V.  Millingen,  1  M.  &  So.  005.    And  see  Smith  v.  Winter,  3  M.  &  W.  309 

(7)  Bhetwm  v.  Murnell,  1  B.  &  P.  271. 
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stamp  duties,  suggesting  that  it  was  a  forgery ;  but  the  court  refused  it,  on 
the  ground  that  it  would  be  much  too  strong  a  measure  to  order  the  plaint-  ■ 
iff  to  produce  an  instrument  which  might  be  the  means  of  convicting  him 
of  a  capital  felony.  The  court  further  said,  that  as  the  defendant  had 
pleaded  non  est  faetrnn,  the  plaintiff  would  be  obliged  to  produce  the  bond, 
if  he  meant  to  proceed  in  his  action ;  but  as  he  might  think  better  of  it,  ' 
the  court  would  not  put  his  life  in  danger,  by  the  exercise  of  its  authority. 
So  in  an  action  on  a  bill  of  exchange,(l)  the  court  refused  to  compel  the 
plaintiff  to  deposit  the  bill  in  the  hands  of  the  prothonotary  for  inspection 
by  the  defendant,  that  he  might  see  whether  it  was  a  forgery ;  the  ground 
on  which  the  application  was  refused,  seems  to  have  been,  that  the  reason 
alleged  for  the  necessity  of  inspection  would  be'  matter  of  defense  at  the 
trial. 

Modem  rule.  But  in  more  recent  cases  a  different  doctrine  has  prevailed. 
Thus  in  Woolmer  v.  Devereux,(2)  where  a  judge  at  chambers  had  made  an 
order  on  the  plaintiffs  to  permit  the  defendant  to  inspect  and  take  a  copy  of 
a  promissory  note,  on  which  the  action  was  brought,  and  the  Court  of  Com- 
mon Pleas  refused  to  set  it  aside  (on  the  ground  that  it  was  a  matter 
entirely  in  the  discretion  of  the  judge),  although  the  order  was  not  made 
on  an  affidavit  stating  any  special  ground  for  such  inspection,  Tindal,  C.  J., 
said  :  "  There  is  no  doubt  that  a  .judge  has  authority  to  make  such  an  order, 
if  circumstances  call  for  it ;  as  where  there  is  a  suggestion  that  the  instru- 
ment is  a  forgery,  or  that  it  was  altered  since  it  was  signed,  or  the  party 
swears  that  he  has  [no  recollection  of  ever  having  executed  such  a  docu- 
ment." But  the  court  will  not  in  general  compel  the  party  who  has  posses- 
sion of  the  document,  to  lodge  it  with  the  master  of  the  court ;  but  merely 
to  permit  the  other  party  and  his  witnesses  to  inspect  it.  (3) 

•  It  appears,  in  general,  whenever  a  party  would  be  compelled  to  allow 
*331  *an  inspection  of  a  document,  he  may  be  called  upon  to  produce  it, 
for  the  purpose  of  its  being  stamped,  so  that  it  may  become  admis- 
sible in  evidence  at  the  trial ;  and  even  in  some  cases,  where  the  party 
holding  an  instrument  would  not  be  bound  to  allow  an  inspection,  he  may 
yet  be  compelled  to  allow  the  other  party  to  have  it  stamped. (4)  Thus,  in 
a  case(5)  where  there  had  been  originally  two  parts  of  a  document  (the 
destruction  of  one  of  which  would  not  be  a  sufficient  ground  for  calling 
upon  the  party  possessed  of  the  other  part  to  allow  an  inspection), (6)  the 

(1)  Hildyard  v.  Smith,  1  Bing.  451. 

(2)  2  M.  &  G.  758.  See,  also,  Richey  v.  Ellis,  Ale.  &  Nap.  Ir.  Rep.  Ill ;  Thomaa  v. 
Dunn,  6  M.  &  G.  274. 

(8)  Thomas  v.  Dunn,  6  M.  &  G.  274.    But  see  Clinton  v.  Peabody,  7  Id.  899. 
^  (4)  See  Bateman  v.jPhillips,  4  Taunt.  161 ;  Travis  v.  Collins,  3  C.  &  J.  625. 

Note  361. — But  the  court  will  not  compel  the  production,  in  order  to  be  stamped,  of  a 
paper  affecting  the  rights  of  a  third  person,  not  a  party.  Lawrence  v.  Hooker,  3  Moore 
&  Payne,  9. 

(5)  Neale  v.  Swind,  2  C.  &  J.  278. 

(6)  Svjtra,  p.  326. 

Note  362, — Where  a  plaintiff  had  surreptitiously  obtained  flrom  his  adversary  a  paper 
(viz  :  a  bill  of  items  of  an  account),  necessary  as  evidence  for  the  latter,  the  court  stayed  ' 
the  proceldings  in  the  suit  till  the  plaintiff  should  give  a  copy  to  the  satisfaction  of  the 
prothonotary,  and  ordertid  that  the  copy  should  be  evidence.     Edington  v.  Nixon,  3  Bing. 
N.  C.  316. 

Property  and  books  of  account  having  been  seized  under  an  immediate  extent  in  chief. 
Issued  against  a  collector  of  taxes  and  his  partner  in  trade  for  a  debt  due  to  the  crown, 
and  a  claim  entered  by  the  assignees  of  the  defendants,  who  had  become  bankrupts ; 
held,  that  the  tosignees  were  entitled  to  an  inspaetion  and  copies  of  the  books,  previous 
to  the  trial  of  the  issue  between  them  and  the  crown.    Rex  v.  Winkles,  M'Clel.  &  Y.  33. 

And  it  seems  that,  in  a  suit  by  a  corporation  against  their  agents,  alleging  the  making 
of  false  entries  in  the  corporation-books,  the  court  will  make  an  order  on  the  corporation 
to  allow  an  inspection  of  their  boctks ;  but  not  without  an  affidavit  showing  that  the 
inspection  is  necessary.     Imperial  Gas  Company  v.  Clarke,  7  Bing.  95. 
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court,  to  prevent  the  failure  of  justice  wliich  would  occur  by  the  exclusion 
of  all  evidence  upon  the  pi'oduction  of  the  unstamped  instrument,  deter- 
mined that  the  party  having  the  counterpart  might  be  compelled  to  produce  it 
at  the  Stamp  Office ;  a  production  for  that  purpose  was  considered  distinguish- 
able from  a  production  for  inspection.  In  like  manner,  where  the  defendants 
had  contracted  with  the  plaintiff  for*  the  manufacture  of  certain  steam 
engines,  it  was  held(l)  that  the  plaintiff  had  a  right  to  the  production  of  a 
letter,  written  by  a  third  party  to  the  defendants,  containing  evidence  of 
a  contract  to  manufacture  the  engines,  for  thepurpose  of  having  it  stamped. 
But  where  two  defendants  were  sued  as  partners,  the  court  would  not,  at 
the  instigation  of  the  plaintiff,  compel  a  third  person,  who  had  possession 
of  the  partnership  agreement,  to  produce  it  for  the  purpose  of  being 
stamped,  as  such  person  held  the  agreement  for  the  benefit  of  the  defend- 
ants, and  did  not  hold  it  in  any  way  for  the  plaintiff.  (2) 

*332  *  Inspection  directed  by  statute.  There  are  some  cases  in  which  facility 
is  given  for  the  inspection  of  private  documents  by  the  express  enact- 
ments of  statutes.  The  stat.  19  Geo.  II,  c.  37,  §  6,  enacts : — "  That  in  all  actions 
or  suits  brought  or  commenced  by  the  assured  upon  any  policy  of  assurance, 
the  plaintiff  in  such  action  or  suit,  or  his  attorney  or  agent,  shall,  within 
fifteen  days  after  he  or  they  shall  be  required  to  do  so  in  writing  by  the  defend- 
ant or  his  attorney  or  agent,  declare  in  waiting  what  sum  or  sums  he  had 
assured  or  caused  to  be  assured  in  the  whole,  or  what  sums  he  has  borrowed 
at  respondentia  or  bottotnree  for  the  voyage  or  any  part  of  the  voyage." 
And  it  has  been  laid  down,  that  "  in  actions  of  this  nature  a  judge  at 
chambers  will  make  an  order  for  the  assured  to  produce  to  the  underwriters, 
upon  affidavit,'  all  papers  in  possession  of  the  former,  relative  to  the 
matter.  "(3) 

A  new  trial  having  been  granted,  the  court  allowed  the  plaintiff  to  have  inspection  of 
ft'  deed,  I'ead  in  evidence  by  the  defendant  on  the  first  trial,  though  the  former  was  no 
party  to  it.     Hewitt  v.  Piggott,  7  Bing.  400. 

(1)  Hall  V.  Bainbridge,  14  L.  J.,  Q.  B.,  B.  C.  289.  '^ 

hy  Dyke  v.  Brewer,  3  C.  &  K.  838. 

(3)  Goldschmidt  v.-Marryat,  1  Campb.  563,  cit.  Tidd  Pr.  591  (9th  ed.)  See,  also,  Clifford 
V.  Taylor,  1  Taimt.  167. 

Note  363.- — The  following  cases  will  serve  still  further  to  illustrate  the  principles  and 
practice  of  the  English  courts,  in  respect  to  documental  discovery. 

The  plaintiff  and  defendant  had  signed  an  agreement  on  unstamped  paper,  which  was 
given  to  a  third  person  to  hold  for  all  parties.  The  defendant  requested  the  loan  of  it  to 
tal^e  a  copy,  which  was  granted  ;  and  in  twenty-one  days  from  the  execution,  the  plaintiff 
desired  the  defendant  to  give  it  to  him  to.  get  it  stamped,  which  he  refused  to  do,  nor  did 
he  return  it  to  the  trustee  ;  on  being  afterwards  required  to  produce  it,  he  swore  it  was 
either  lost  or  destroyed  ;  but  his  attorney  admitted  he  had  a  copy.  The  court  ordered 
the  latter  to  produce  the  copy,  and  directed  that  if  it  were  given  in  evidence,  duly 
stamped,  the  defendant  should  be  precluded  from  producing  the  original  to  defeat  it. 
Bousfield  V.  Godfrey,  3  Moore  &  Payne,  771. 

The  judge,  granting  an  order  to  deliver  to  the  defendant,  a  copy  of  a  paper  sued  upon, 
will  generally  make  it  a  part  of  the  order  that  the  defendant  shall  make  no  objection  to 
the  stamp.  Price  v.  Boultby,  1  Carr.  &  Payne,  466.  And  if  the  equity  of  the  case 
require  it,  the  court  will  confine  their  order  for  inspection  to  particular  parts  of  a  deed. 
Rarasbottam  v.  Cooppr,  3  Chitty's  Rep.  231. 

The  grounds  of  the  application  for  a  discovery  must  he  fully  stated  and  explained  in  tho 
affidavits  upon  which  the  motion  is  founded,  Rnndle  v.  Beaumont,  1  Moore  &  Payne, 
896  ;  S.  C,  4  Bing.  537.  It  is  not  enough  for  the  party  to  swear,  in  general  terms,  that  tho 
production  is  necessary  to  his  defense :  he  must  show  iliis  interest  in  tho  paper,  and 
the  specific  purpose  for  which  ho  requires  it.  The  nature  of  the  document  also  must  be 
sliown.     Id. ;  per  Tlndal,  C.  J.,  in  Jessul  v.  Millingen,  1  Moore  &  Scott,  605. 

Where  the  application  was  fouuded«on  an  aflSdavit  of  the  plaintiff,  stating  that  the 
defendant's  attorney  had  told  the  plaintiff  he  had  a  document  in  his  possession  bearing 
the  plaintiff's  signature,  which,  when  produced,  would  put  an  end  to  the  cause;  and 
alleging  further,  that  he  (the  plaintiff)  had  never  signed  any  such  paper,  and  that  if  any 
ex,istod  it  was  a  forgery  ;  held,  that  a  sufficient  groupd  for  ordering  the  production  was 
not  shown.     Id. 
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Note  364. — The  courts  in  New  York,  preyious  to  the  late  revision  of  the  statutes,  have 
been  very  cautious  in  relation  to  this  practice  of  compelling  a  party  to  furnish  evidence 
against  himself  ;  and  have  allowed  it  only  where  the  instrument  to  be  inspected  or  copied 
was  the  immediate  foundation  of  the  suit,  and  in  a  very  few  other  cases  depending  on  pecu- 
liar circumstances.  They  granted  the  order,  where  the  action  was  on  a  policy  of  insurance, 
to  compel  the  assured  to  produce  to  the  insurers  all  papers,  or  true  copies  thereof,  relating  to 
the  matter  in  issue.  Lawrence  v.  The  Ocean  Insurance  Co.,  11  John.Rep.  245,  n.  a.  So, 
an  order  was  granted  against  the  defendant  in  ejectment,  requiring  him  to  deposit  in  the 
clerk's  office  certain  deeds,  upon  affidavits  showing  that  the  defendant  relied  on  those 
*333  deeds  for  his  defense,  and  that  the  plaintiff  expected  *to  prove,  with  proper  oppor- 
tunity for  inspection  by  his  witnesses,  that  such  deeds  were  forgeries.  Jackson 
ex  dem.  Titus  v.  Jones,  8  Cowen's  Rep.  17.  And  where  the  action  was  on  a  note,  a 
like  rule  was  made  requiring  the  plaintiff  to  deposit  it  in  an  office  where  the  defendant 
and  his  witnesses  could  have  access  to  it,  upon  affidavit  of  the  defendant  that  he  had 
never  signed  the  note,  and  expected  to  prove  it  a  forgery.  Brush  v.  Gibbons,  3  Cowen's 
Eep.  18,  n.  a.  And  where  the  action  was  on  a  special  contract,  the  counterpart  of  which, 
belonging  to  the  plaintiff,  was  lost,  the  court  ordered  the  defendant  to  allow  the  plaintiff 
to  take  a  copy  of  the  one  in  his  possession.  Wallis  v.  Murray,  4  Cowen's  Rep.  399.  But 
where  the  declaration  was  on  the  general  counts,  upon  implied  promises,  the  defendant 
was  held  not  entitled  to  an  order  on  the  plaintiff'  to  produce  letters  or  writings  in  his 
possession,  or  to  furnish  the  defendant  with  copies.  Willis  v.  Bailey,  19  Johns.  Rep.  268. 
And  where  the  plaintiff's  declaration  was  on  a  note,  the  court  refused  to  order  the  plain- 
tiff to  furnish  the  defendant  witli  copies  of  entries  made  in  their  books,  relating  to  the 
note,  or  to  allow  nu  inspection.  The  Bank  of  Utica  v.  Hillard,  6  Cowen's  R.  62.  See 
Clarke  v.  Spencer,  Id.  59.  So,  also,  it  was  held,  that  a  third  person,  no  way  interested  in 
the  suit,  could  not  be  compelled  to  produce  a  private  paper  of  his  own  for  the  inspection 
of  a  party.  "  If  the  plaintiff  deem  it  material,"  said  the  court,  "he  must  compel  its  pro- 
duction by  subpoena  duces  tecum,  or  in  some  other  way  than  by  motion."  Davenbagh  v. 
M'Kinnie,  5  Cowen's  Rep.  27.  See  ante,  note  358.  And  in  trover  for  a  bond,  the  court 
refused  to  compel  the  defendant  to  furnish  a  copy  of  the  instrument,  to  enable  the  plaintiff 
to  declare.  Denslow  et  ux.  v.  Fowler,  2  ( ioweu's  Reg.  593.  Semble,  that  such  an  appli- 
calion  can  only  be  granted  in  actions  arising  ex  contractu.  Id.  Davenbagh  v.  M'Kinney, 
5  Cowen's  Rep.  27. 

The  foregoing  decisions  will  suffice  to  show  how  this  subject  of  documental  discovery 
was  viewed  by  th#New  York  courts,  independent  of  any  legislation  respecting  it.  They 
were  unwilling  to  adopt  the  broad  position,  said,  in  the  text,  to  have  been  laid  down  by 
Lord  Mansfield ;  preferring  rather  that  the  party  should  be  turned  over  to  his  remedy 
by  bill  in  equity,  than  be  obliged  in  this.way,  to  furnish  evidence  against  himself,  except 
in  csrtain  cases ;  as  where  the  instrument  to  be  inspected  or  copied  was  the  immediate 
foundation  of  the  action,  and  in  a  few  other  cases  depending  on  peculiar  circumstances. 
Per  Curiam,  in  Utica  Bank  v.  Hillard,  6  Cowen's  Rep.  62. 

But,  it  is  now  provided  by  the  Revised  Statutes,  that  the  Supreme  Court  shall  have 
power  in  such  cases  as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending 
therein,  to  produce  and  discover  books,  papers  and  documents,  in  his  possession  or  power, 
relating  to  the  merits  of  any  such  suit,  or  of  any  defense  therein.  2  R.  S.  199,  §  21.  The 
court  is  also  required  by  general  rules  to  prescribe  the  cases  in  which  such  discovery  may 
be  compelled,  and  the  proceedings  for  that  purpose,  where  the  same  are  not  provided  for 
by  statute ;  and  in  so  doing,  they  are  to  be  governed  by  the  principles  and  practice  of  the 
Court  of  Chancery  in  compelling  discovery,  except  that  costs  of  the  proceeding  shall 
always  be  awarded  in  the  discretion  of  the  court.    Id.  §  22. 

In  pursuance  of  this  statute,  the  Supreme  Court  has  provided,  that  application  may  be 
made,  to  compel  the  production  and  discovery  of  books,  papers  and  documents,  relating 
to  the  merits  of  any  suit  pending  in  that  court,  or  to  any  defense  in  said  suit,  in  the  following 
cases.  1.  By  the  plaintiff,  to  compel  the  discovery  of  papers  or  documents  in  the  possessioui 
or  under  the  control  of  the  defendant,  which  may  be  necessary  to  enable  the  plain- 
tiff to  declare,  or  answer  any  pleading  of  the  defendant.  2.  The  plaintiff  may  be  com- 
pelled to  make  the  like  discovery  of  papers  or  documents,  where  the  same  shall  be 
necessary  to  enable  the  defendant  to  answer  any  pleading  of  the  plaintiff.  8.  The  plain- 
tiff may  be  compelled,  after  declaring,  and  the  defendant  after  pleading,  to  produce  and 
discover  all  papers,  or  documents,  on  which  the  action  or  defense  is  founded.  4.  After 
issue  joined  in  any  action,  either  party  maybe  compelled  to  produce  and  discover  all  such 
books,  papers  and  documents,  as  may  be  necessary  to  enable  the  party  applying  for 
such  discovery,  to  prepare  for  the  trial  of  the  cause.    Rule  28,  of  1830  and  of  1837. 

The  object  of  the  statute  was  to  substitute  a  rule  of  court  in  the  place  of  a  bill  of  dis- 
covery, where  the  discovery  sought  is  of  a  documentary  character ;  and  it  may  be  safely 
assumed,  that  if  a  court  of  chancery  would  grant  the  discovery,  in  aid  of  the  suit  at  la\^ 
the  case  is  within  the  rules  of  the  Supreme  Court.  See'Townsend  v.  Lawrence,  9  Weni 
458.  In  Fitzhugh  v.  Everingham  (2  Edw.  Cli.  Rep.  605),  M'Coim,  Vice-Chancellor,  refused 
to  entertain  jurisdiction  of  a  bill  filled,  praying  a  discovery  of  books,  papers  and 
•334    documents,  in  aid  of  a  suit  at  law,  on  the  ground  *that  the  court  of  law  had  full 
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power  to  compel  the  discovery.  If  the  action  in  which  the  discovery  is.  sought,  is  of  a, 
penal  nature,  it  seems,  that  following  the  practice  and  adopting  the  principle  of  courts  of 
equity,  the  discovery  will  be  denied.  See  M'Keon  v.  Lane,  3  Hall's  Rep.  W.  Y.  S.  C.  530 ; 
United  States  v.  The  Saline  Bank  of  Virginia,  1  Peters'  Rep.  100,  104 ;  United  States  v. 
Twenty-eight  Packages,  1  Gilp,  Rep.  306 ;  Sharp  v.  Sharp,  3  Johs.  Ch.  Rep.  407.- 

The  power  of  compelling  discovery  in  chancery  extends  to  deeds,  papers  and  writings 
in  the  possession  or  power  of  the  party.  Wigram  on  Discovery,  8,  and  the  cases  there 
cited.  These  are  limited  to  the  point  or  points  in  the  cause,  or  the  exigencies  of  the  par- 
ticular trial.  Id.  31,  64.  And  tliere  are  various  cases  in  which  production  or  discovery 
cannot  be  had ;  as,  if  the  suit,  in  aid  of  whicli  they  are  sought,  be  criminal  in  its  character, 
or  the  discovery  would  tend  to  subject  the  party  to  a  criminal  prosecution,  or  show  him 
I  guilty  of  great  moral  turpitude,  or  work  a  forfeiture  of  interest,  or  the  discovery  be  privi- 
leged, &c.  Id.  60  to  64,  and  see  also  Id.  365,  et  seq.  Some  other  heads  discussed  by  this 
writer,  will  be  found  useful  in  fixing  a  construction  on  the  New  York  statute  limiting  dis- 
covery according  to  equitable  principles.  See  also  Gresley's  Eq.  Ev.  25,  et  seq. 
•'■  The  effect  of  papers  called  out  in  this  way  is  the  same,  when  used  by  the  party  requiring 
them,  as  if  they  had  been  produced  upon  notice.  3  R.  S.  300,  §  37.  Previous  to  the 
statute  above  considered,  it  was  said,  that  when  a  party  had  been  compelled  by  rule  to 
discover  papers,  the  papers  produced  were  to  be  regarded  like  an  answer  in  chancery  in 
gome  respects ;  and  therefore  the  party  producing  them  was  entitled  to  have  the  whole 
read,  if  the  other  party  read  any  portion  of  them.  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns, 
Rep.  341,  360,  per  Thompson,  C.  J.  Under  such  circumstances,  like  an  answer,  they  would, 
it  seems,  be  prima  facie  evidence  of  the  facts  stated  in  them  as  in  favor  of  the  party 
required  to  produce  them,  liable  to  be  disproved  by  the  opposite  party*  See  as  to  answers 
in  chancery,  ante,  note  308,  and  post,  p.  880 — 365. 

The  practice  under  the  above  New  York  statute  and  rules,  and  several  decisions  in  rela- 
tion to  both,  will  be  seen  by  reference  to  Grab.  N.  Y.  Prac.  534,  et  seq. 
■  (See  Gould  v.  McCarty,  1  Kernan,  575,  where  the  authorities  are  cited  and  the  present 
practice  defined.) 

■  By  the  15th  section  of  the  Judicial  Act  (3  L.  of  U.  States,  63).  the  United  States  Courts 
are  empowered,  in  the  trial  of  actions  at  law,  on  motion  and  due  notice  thereof  being 
given,  to  require  the  parties  to  produce  books  or  writings  in  their  possession  or  power, 
^Mch  contain  evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  by  the  ordinary  rules  in  chancery  ;  and  if  a 
ijlai'ntiff  should  fail  to  comply  with  such  order  to  produce  bo(5ks  or  writings,  it  shall  be 
■liawful  for  the  courts  respectively,  on  motion,  to  give  the  like  judgment  for  the  defendant, 
as  in  cases  of  nonsuit ;  and  if  a  defendant  shall  fail  to  comply  with  such  order  to  prove 
books  or  writings,  it  shall  be  lawful  for  the  courts  respectively,  on  motion  as  aforesaid,  to 
give  judgment  against  him  or  her  by  default. 

■  Where  ani'application  was  made,  pursuant  to  the  foregoing  provision,  in  behalf  of  a 
defendant,  at  the  suit  of  the  United  States,  for  an  order  requiring  the  plaintiffs  to  produce 
certain  papers,  alleged  to  be  on  file  in  the  public  offices  at  the  seat  of  government  of  the 
United  States,  and  of  which,  as  was  further  alleged,  the  officers  charged  with  their  custody 
had  refused  to  permit  copies  to  be  taken  ;  .the  judge  for  the  northern  district  of  New  Y"ork, 
to  whom  the  application  was  addressed,  expressed  strong  doubts  whether  this  was  such  a 
case  as  was  contemplated  by  the  act  of  Congress ;  inasmuch  as  the  officers  of  the  govern- 
ment were  not  parties  to  the  suit,  and  might  be  examined  as  witnesses.  Conklin's  Treat, 
p.  393.  None  are  within  the  act  of  Congress  except  parties  (United  States  v.  Twenty- 
eight  Packages,  1  Gilpin,  307) ;  and  it  embraces,  it  seems,  only  such  suits  wherein  a 
judgment  by  default  may  be  given  against  the  defendant  which  can  be  enforced  by  exe- 
cution ;  and  hence,  if  the  proceeding  is  in  rem,  e.  g.  against  goods  as  forfeited,  the  act 
does  not  apply.  Id.  Nor  will  the  court  in  any  case  compel  a  party  to  produce  evidence 
which  would  subject  him  to  a  forfeiture.  Id.  But  they  compelled  the  plaintiff,  in  eject- 
ment, to  produce  a  title  paper  to  laud  in  dispute,  where  the  instrument  went  merely  to 
defeat  his  own  title,  though  the  defendant  showed  no  title  in  himself.  Hylton's  Lessee 
V.  Brown,  1  Wash.  C.  C.  Rep.  343.  This  was  on  the  ground  that,  in  equity,  a  discovery 
in  a  similar  case  would  be  compelled.  Id.  p.  344.  See  Metcalf  v.  Harvey,  1  Ves.  348. 
Though  the  contrary  was  expressly  decided  on  a  former  trial  of  the  same  cause.  1  Wash. 
C.  C.  Rep.  398. 

If  deeds  are  on  record,  the  court  will  not  grant  a  rule  on  the  party  in  whose  possession  the 
originals  are,  to  produce  them,  unless  a  special  reason  for  it  be  assigned.  Qeysrer's  Les- 
see V.  Geyger,  3  Dall.  Rep.  833. 

If  the  party  seeking  a  discovery  under  this  act,  intend  nonsuiting  the  plaintiff,  or 
■  defaulting  the  defendant,  as  the  case  may  be,  he  must  notify  the  opposite  side  that  he 
will  move  the  court  for  an  order  to  that  effect,  viz  :  that  he  produce  the  papers,  or  on 
failure,  that  a  nonsuit  be  awarded,  or  judgment  by  default  rendered.  Bag  et  al.  v.  Steele, 
3  Wash.  G.  C.  Rep.  881.  This  order  need  not  bo  absolute  in  the  first  instance,  but  maybe, 
nisi  cause  shall  be  shown  on  the  trial.  Dunham  v.  Riley,  4  Wash,  C.  C.  Rep.  136. 
Whether  the  notice  of  the  rule  to  produce,  &c.,  required  by  the  act  must'bo  served  on  the 
party  or  his  attorney,  has  not,  we  bslieve,  been  distinctly  decided.    In  Geygor's  Lessee  v. 
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*335  *The  Stat.  53  Geo.  Ill,  c.  141,  §  5,  enacts:  "That  in  case  any  person 
hj  wJioni  any  annuity  or  rent  charge,  of  which  particulars  are 
required  to  be  enrolled,  shall,  for  the  time  being,  be  payable,  shall  be  desi- 
rous of  obtaining  a  copy  of  any  deed,  bond,  instrument,  or  other  assurance, 
whereby  such  annuity  or  rent  charge  was  granted,  and  of  such  his  desire 
shall  give  twenty-one  days'  notice  in  writing  to  the  person  for  the  time 
being  entitled  to  such  annuity  or  rent  charge,  such  person  shall,  on  or 
before  the  expiration  of  such  twenty-one  days,  unless  prevented  by  fire 
or  other  inevitable  accident — and,  in  that  case,  if  the  assurance  shall  not  be 
destroyed  by  such  accident,  then  as  soon  after  as  such  impediment  shall 
be  removed — send  or  deliver  to  the  pei'son  requiring  the  same  a  copy  of 
every  deed,  bond,  instrument,  or  other  assurance,  whereby  such  annuity  or 
rent  charge  was  granted,  or  of  such  of  the  assurances  as  in  such  notice 
shall  be  required ;  and  such  last  mentioned  person  shall,  at  the  time  of 
roceiving  the  same,  pay  to  the  person  furnishing  the  same  a  sum  after  the 
rate  of  sixpence  for  every  one  hundred  words  contained  in  every  such  copy, 
and  also  the  reasonable  costs  of  sending  or  delivering  the  same,  and  the  per- 
son holding  the  original  instrument,  by  which  such  annuity  or  rent  charge 

shall  be  secured,  shall  suffer  the  person  to  whom  such  copies  shall  be 
*336     delivered  or  sent  to  examine  the  same  with  the  originals,"  and  in  *case 

such  copies  shall  not  be  sent  or  delivered,  or  the  person  holding  the 
original  instruments  shall  refuse  to  suffer  such  copies  to  be  examined  there- 
with, according  to  the  direction  of  this  act,  it  shall  be  lawful  for  the  person 
by  whom  the  annuity  or  rent  charge  is  payable  to  take  out  a  summons  from 
any  of  his  Majesty's  justices  of  his  Courts  of  King's  Bench  and  Common 
Pleas,  requiring  the  person  neglecting  to  send  or  deliver  such  copies,  or 
refusing  to  suffer  the  same  to  be  examined  with  the  original  instrument  as 
aforesaid,  to  appear  before  such  judge  and  show  cause  in  the  premises,  and 
it  shall  and  may  be  lawful  for  the  judge  before  whom  such  person  shall  be 
summoned  to  make  such  order  for  the  production  of  the  instrument  by 
which  such  annuity  or  rent  charge  shall  be  secured,  and  for  suffering  the 
complainant  to  take  copies  thereof  and  examine  the  same,  or  the  copies 
delivered,  with  the  original  instruments,  and  otherwise  in  the  premises  as  to 
such  judge  shall  seem  meet." 

JToio  production  enforced.  "When  a  party  claims  a  right  to  have  an 
inspection  or  copy  of  a  writing  he  should  make  a  demancf  for  the  purpose, 
and  if  he  I'equire  a  copy  he  should  also  offer  to  pay  the  costs  of  making  it. 
On  a  refusal,  a  summons'  should  be  taken  out  to  show  cause  before  a  judge 
why  the  application  is  refused.     The  judge's  order,  granting  or  refusing  an 

Geyger  (cited  aupra),  tlie  notice  was  served  on  the  attorney  ;  and  tlie  court,  without  set- 
tling the  point,  said  :  "  We  will  always  keep  the  cause  under  our  control  for  the  purpose 
of  substantial  justice,  and  never  suffer  either  party  to  be  entrapped.  If,  for  instance, 
notice  is  served  on  an  attorney,  whose  client  lives  at  a  great  distance,  this  will  always  be 
deemed  a  sufficient  reason  to  postpone  the  trial  till  a  full  opportunity  has  been  offered  for 
the  attorney's  communicating  the  rule  to  his  client,"  Further  as  to  the  practice  and 
decisions  under  the  act  of  Congress,  see  Conk.  Treat.  286  et  seq. 

It  seems  that,  in  Pennsylvania,  they  have  a  statute  somewhat  similar  to  that  of  New 
York,  above  referred  to.  Alexander  v.  Coulter,  2  Serg.  &  Eawle,  494.  They  have  a  stat- 
ute also  in  Ohio.  See  John  v.  John.  1  Wright's  Rep.  585.  And  in  Vermont.  Diurkee  v. 
Leland,  4  Verm.  Rep.  615. 

In  South  Carolina,  a  party  cannot  be  compelled  to  produce  his  books  to  be  used  by  his 
adversary  in  a  court  of  law :  the  defendant,  after  giving  notice  to  produce,  may  give  parol 
evidence  of  their  contents ;  or  if  he  have  not  such  evidence,  he  must  go  into  chancery  for 
a  discovery.    Boyce  v.  Foster,  1  Bail.  Rep.  540.)  ._;; 

In  Kentucky,  on  an  information  by  the  attorney-general  against  a  clerk  of  a  conn^ 
court,  alleging  misbeliavior  in  office,  the  court  compelled  the  latter  to  produce  papers  and 
books  "belonging  to  his  ofBce  to  be  used  as  evidence  against  him.  Commonwealth  v. 
Bodes,  1  Dana,  595.  See  further  as  to  the  doctrine  in  this  state,  Smith  v.  Morrow,  7  Mon- 
roe, 334. 

'VoL.n.  36 
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order,  may  be  reviewed  by  tbe  court,  but  it  is  unusual  to  make  the  applica- 
tion in  the  first  instance  to  the  court.  It  appears,  though  formerly  doubted, 
that  an  order  to  produce  a  document  may  be  enforced  by  the  court  by 
attachment,  (1)  if  the  party,  without  lawful  excuse,  refuse  to  produce  it,  or 
destroy  it,  or  make  away  with  it,  in  fraud  of  the  other  party's  right  to  the 
production. 

Where  a  prima  facie  case  is  shown  for  requiring  the  inspection  of  an 
instrument,  or  for  the  production  of  it  in  order  to  be  stamped,  it  seems  that 
the  other  party,  who  cannot  deny  the  fact  of  his  having  possession,  will  not 
be  excused  from  producing  it  on  the  ground  that  it  is  no  longer  in  his  power 
to  do  so,  without  making  a  very  precise  affidavit,  stating  not  merely  that  it 
is  not  now  in  his  possession,  but  also  how  it  ceased  to  be  so,  and  what  has 
become  of  it  ;(2)  and  it  has  been  said,  that  if  an  attachment  issue  for  a  con- 
tempt in  not  producing  the  document,  the  parUy  in  contempt  would  be 
obliged  to  answer  on  interrogatories.  (3) 


*337  *CHAPTER  V. 

or  THE  PEOOP  OF  RECORDS  AND  JUDICIAL  PROCEEDINGS. 

It  is  proposed,  in  the  present  chapter,  to  treat  of  the  proof  of  records  and 
judicial  proceedings ;  and  in  the  next,  of  the  proof  of  other  public  writings. 


SECTIOIsr  I. 

Of  the  Proof  of  Acts  of  Parliament,   Records,   Judgments    and  other 
Proceedings  in  the  Superior  Courts. 

The  admissibility  and  effect  of  records  and  judicial  proceedings  having 
been  treated  of  in  a  former  chapter,  it  remains  to  consider  how  they  are  to 
be  proved,  so  as  to  render  their  contents  receivable  in  evidence.  (4) 

(I)  Cooke  V.  Tanswell,  1  Moore,  465 ;  Travis  v.  Collins,  3  C.  &  J.  638. 

(3)  See  Cooke  v.  Tanswell,  1  Moore,  465  ;  S.  C,  8  Taunt.  131.  The  two  reports  difFer, 
but  they  both  agree  in  this,  that  the  possessor  must  show  fliat  he  has  made  every  effort 
to  comply  with  the  order  for  the  production  of  the  document.  See  also  Shaw  v.  Holmes, 
3  C.  B.  952. 

(3)  Cooke  V.  Tanswell,  1  Moore,  465.  This  point  does  not  appearin  the  other  report  of 
the  case. 

(4)  Note  365.  —  Whether  an  instrument  produced  is  in  truth  a  record  or  not,  has  been 
held  to  be  always  open  to  inquiry.  Thus,  in  Brier  v.  Woodbury  (1  Pick.  Eep.  362),  parol 
evidence  was  admitted  to  show  that  an  execution  which  was  returned  and  filed  had  been 
fraudulently  altered  by  inserting  a  direction  to  a,  constable.  "  It  cannot  be  doubted," 
says  Parker,  J.,  delivering  the  opinion  of  the  court,  "  that  anything  produced  as  a  record 
may  be  shown  to  be  forged  or  altered  ;  if  it  were  not  so,  great  mischiefs  might  arise.  A 
record  is  conclusive  evidence,  but  what  is  or  is  not  a  record  is  matter  of  evidence,  and  may 
be  proved  like  other  facts."  Id.  And  if  wcfrds  have  been  struck  out  of  a  record  so  as  to 
render  it  erroneous,  witnesses  may  be  examined  to  show  such  words  were  improperly 
struck  out,  but  not  to  falsify  the  record  by  showing  that  an  alteration  whereby  the  record 
was  made  correct  was  improperly  made.  2  Ev.  Poth.  154 ;  Dickson  v.  Fisher,  1  Bl.  Eep. 
C64;  S.  C,  4  Burr.  3267  ;  Adams  v.  Betz,  1  Watts'  Rep.  425,  S.  P.  Where,  on  an  issue  of 
nul  tiel  record,  the  defendant  offered  evidence  to  show  that  a  recognizance,  purporting  to 
be  taken  before  the  prothonotary,  was  in  fact  taken  before  another  person,  it  was  held 
that  the  court  might  decide  on  view  of  the  record,  and  vcre  not  bound  to  receive  the  evi- 
dence. Patton  V.  Miller,  13  Serg.  &  Eawle,  254.  This  decision  goes  upon  the  ground, 
that  inasmuch  as  the  court  are  presumed  to  know  the  handwriting  of  their  officers, 
and  of  those  persons  employed  by  their  officers  to  write  for  them,  they  were  able  to 
determine  the  point  in  issue  by  inspection ;  if,  on  inspection,  they  are  satisfied,  then  are 
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they  under  no  obligation  to  receiva  evidence  aMunde  ;  but  otherwise,  it  seems,  they  may 
and  doubless  would  receive  such  evidence.  Id.  And  see  Brier  v.  Woodbury,  1  Pick.  Eep. 
368,  ante,  p.  275. 

It  ought  to  be  observed,  that  nothing  can  receive  the  consideration  and  respect  due  to  a 
record  until  it  shall  have  been  entered  as  such,  or  enrolled.  Jenk.  Cent.  25  ;  Knight's 
Case,  1  Salk,  329  ;  Moor  v.  Eisdell,  1  Ld.  Raym.  Rep.  248.  Accordingly  where,  on  an  issue 
of  nvX  tiel  record,  a  judgment  was  produced,  and  to  rebut  that  evidence  the  plaintiff  pro- 
duced a  rule  setting  aside  the  judgment  for  irregularity,  the  court  held  that  the  writing 
on  the  minutes  could  not  be  received  as  evidence  against  the  record.  Croswell  v.  Byrnes, 
9  John.  Rep.  287.     See  Den  v.  Downam,  1  Green's  Rep.  135. 

S.  P.,  Den  V.  Downam,  1  Green's  Rep.  135  ;  Berks  &  Dauphin  Turnpike  Co.  v.  Hendel, 
11  Serg.  &  Rawle,  123  ;  Hess  v.  Heebie,  6  Id.  57 ;  Leech  v.  Armitage,  2  Dall.  125  ;  Green 
V.  Ovington,  16  John.  Rep.  58 ;  Commonwealth  v.  Churchill,  5  Mass.  Eep.  174,  182  ; 
"Whiting  V.  Cochran,  9  Id.  532 ;  Wright  v.  Mott,  Kirby's  Rep.  152  ;  Witter  v.  Brewster,  Id. 
422 ;  Butler  v.  Butler,  1  Root's  Rep.  275  ;  Bush  v.  Byvanka,  2  Id.  248  :  Austin  v. 
»338  Rodman,  1  Hawks'  Rep.  71 ;  Foster  v.  *Dean,  4  Id.  299.  The  rule  stated  in  the  text 
and  recognized  in  the  foregoing  cases  has  been  sometimes  carried  to  great  lengths. 
Thus,  in  Fields  v.  Gibbs  (1  Peters'  C.  C.  Rep.  155),  it  was  held  that  a  party  to  a  judgment 
rendered  in  Pennsylvania,  in  the  record  whereof  it  appeared  that  lie  had  pleaded  by 
attorney,  could  not  allege,  in  an  action  on  such  judgment  in  another  state,  that  he  hadnc) 
notice  of  the  original  suit,  and  never  authorized  any  one  to  appear  for  him.  In  Massa- 
chusetts, also,  if  the  record  states  that  the  defendant  had  notice  of  the  original  suit,  or 
appeared  in  defense  to  the  action,  it  seems  no  averment  is  allowed  to  the  contrary  ;  but 
where,  in  the  record  of  a  judgment  against  W.  &  F.,  it  appeared  from  the  ofBcer's  return 
that  no  process  had  been  served  on  P.,  and  that  the  plea  was  filed  by  one  Q.,  attorney  for 
W.,  and  the  record  did  not  show  that  F.  had  ever  been  within  the  state  where  the  judg- 
ment was  rendered,  held,  that  a  recital  by  the  .clerk,  before  the  entry  of  judgment,  that 
"  W.  &  F.  came  by  their  said  attorney,"  &c.,  could  not  be  taken  to  be  an  assertion  of 
record  that  F.  appeared  to  the  action.    Hall  v.  Williams,  6  Pick.  Rep.  232. 

(It  is  now  held  in  Massachusetts  that  In  an  action  on  a  judgment  recovered  in  another 
state,  the  defendant  may  contradict  by  parol  evidence  the  ofBcer's  return  showing  personal 
service  in  the  first  action.  Carleton  v.  Bickford,  13  Gray  (Mass.)  591.  And  the  rule  is 
the  same  in  New  York.  Adams  v.  S.  &  W.  E.  R.  Co.  10  N.  Y.  328,  332,  333.  Pendleton 
V.  Weed,  17  N.  Y.  72  ;  2  Kern.  156 ;  ante,  p.  158.) 

Other  authorities  assume  a  difi"erent,  and,  as  we  think,  a  more  consistent  aspect.  Thus 
in  Connecticut,  in  an  action  on  a  judgment  rendered  in  another  state,  evidence  on  the  part 
of  the  defendant  that  he  had  no  legal  notice  of  the  suit  and  did  not  appear,  was  held 
admissible  though  the  record  stated  expressly  that  the  defendant  appeared  and  pleaded  by 
attorney.  Aldrich  v.  ■M'Kinney,  4  Conn.  Eep.  380.  So  in  New  York,  in  a  similar  case, 
where  the  record  stated  that  the  defendant  wppewred  to  the  suit,  held  that  such  statement 
was  mere  prima  facie  evidence  of  appearance,  and  in  an  action  on  the  judgment,  the 
defendant  might  aver  and  prove  that  he  did  not  appear.  Starbuck  v.  Murray,  5  Wend. 
Rep.  148.  The  case  proceeds  expressly  upon  the  broad  principle,  that  an  appearance, 
under  the  circumstances,  was  necessary  to  confer  jurisdiction  over  the  person  of  the 
defendant,  and  that  any  fact  stated  in  the  record,, upon  which  jurisdiction  depends,  may 
be  put  in  issue  and  controverted  with  the  same  freedom  as  other  facts  to  which  the  record 
has  no  relation.  Marcy,  J.,  who  delivered  the  opinion  of  the  court,  speaking  with  refer- 
ence to  the  objection  that  as  the  record  imports  perfect  verity,  no  averment  could  be  heard 
in  opposition  to  it,  exposes  the  impropriety  of  applying  that  doctrine  in  such  instances 
with  great  clearness  and  force.  "  It  appears  to  me,"  he  says  (Id.  158),  "  that  this  propo- 
sition assumes  the  very  fact  to  be  established  which  is  the  only  question  in  issue.  For 
what  purpose  does  the  defendant  question  the  jurisdiction  of  the  court?  Solely  to  show 
that  its  proceedings  and  judgments  are  void,  and  therefore  the  supposed  record  is  not  in 
trtfth  a  record.  If  the  defendant  had  not  proper  notice  of,  and  did  not  appear  to  the 
original  action,  all  the  state  courts,  with  one  exception,  agree  in  opinion  that  the  paper 
introduced,  as  to  him,  is  no  record  ;  but  if  he  cannot  show,  even  against  the  pretended 
record,  that  fact,  on  the  alleged  ground  of  the  uncontrollable  verity  of  the  record,  he  is 
deprived  of  his  defense  by  a  process  of  reasoning  that  is  to  my  mind  little  less  than 
sophistry.  The  plaintiffs  in  effect  declare  to  the  defendant ;  the  paper  declared  o«  is  a 
record  because  it  says  you  appeared,  and  you  appeared  because  the  paper  is  a  record. 
This  is  reasoning  in  a  circle.  The  appearance  makes  the  record  uncontrollable  verity,  and 
the  record  makes  the  appearance  an  unimpeachable  fact.  The  fact  which  the  defendant 
puts  in  issue  (and  the  whole  current  of  state  authority  shows  it  to  be  a  proper  issue)  is 
the  validity  of  the  record,  and  yet  it  is  contended  that  he  is  estopped,  by  the  unimpeach- 
able credit  of  that  very  record,  from  disproving  any  one  allegation  contained  in  it.  Unless 
a  court  has  jurisdiction,  it  can  never  make  a  record  which  imports  uncontrollable  verity 
to  the  party  over  whom  it  has  usurped  jurisdiction,  and  he  ought  not  therefore  to  be 
estopped  by  any  allegation  in  that  record  from  proving  any  fact  that  goes  to  establish  the 
truth  of  a  plea,  alleging  want  of  jurisdiction.  So  long  as  the  question  of  jurisdiction  is 
in  issue,  the  j  udgment  of  a  court  of  another  state  is,  in  its  effect,  like  a  foreign  judg- 
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*339  *JPrmciple  of  deviation  frorn  general  ryle.  The  peculiarity  of  the 
principle  which  governs  the  proof  of  the  documents  in  question  is,  that 
it  is  a  deviation  from  the  general  rule,  which  requires  the  production  of  the 
liest  evidence.  And  the  ground  of  this  deviation  is,  tljiat  documents  of 
great  importance  should  not  be  subject  to  the  loss  that  might  be  incurred 
if  they  were  removable;  and  that  the  public  should  not  be  deprived  of  the 
use  of  their  contents  when  wanted  in  several  places  at  the  same  time.(l) 
Besides  which,  the  danger  of  fabricating  evidence  in  reference  to  such  docu- 
ments is  inconsiderable,  in  consequence  of  the  ready  access  to  the  original 
instruments. 

A  considerable  improvement  has  been  made  in  this  branch  of  the  law  of 
evidence  by  the  recent  statute  8  <fe  9  Viet.  c.  113,  passed  to  facilitate  the 
admission  of  evidence  of  certain  official  and  other  documents.  The  particu- 
lar enactments  of  this  statute  will  be  noticed  with  reference  to  the  subjects 
to  which  they  relate. 

•  WhM  are  public  and  what  private  acts.  With  regard  to  acts  of  Parlia- 
ment, a  distinction  exists  with  respect  to  the  proof  of  public  and  private 
acts.  (2)  Laws  which  concern  the  king,  the  public,  all  spiritual  persons,  all 
oliicers   in  general,  all  traders,   are   publid   acts.  (3)     But   such   as  relate 

ment,;  it  is  prima  facie  evidence ;  but,  for  all  tlie  purposes  of  sustaining  that  issue,  it  is 
examinable  into  to  the  same  extent  as  a  judgment  rendered  b7  a  foreign  court.  If  the 
jurisdiction  of  the  court  is  noT»  impeached,  it  has  the  character  of  a  record,  and  for  all  pur- 
poses should  receive  full  faith  and  credit."  The  same  may  be  said  respecting  any  judg- 
ment, sentence  or  decree.  A  want  of  jurisdiction  in  the  court  pronouncing  it  may  always 
be  set  up  when  it  is  sought  to  be  enforced,  or  when  any  benefit  is  claimed  under  it ;  and 
the  principle  which  ordinarily  forbids  the  impeachment  or  contradiction  of  a  record,  has 
no  sort  of  applicf^tion  to  the  case.  Latham  v.  Bdgerton,  9  Cowen's  Rep.  337 ;  Mills  v. 
Martin,  19  John  Rep.  33  ;  Borden  v.  Fitch,  15  Id.  141.  per  Thompson,  C  J. ;  Slocum  v. 
Wheeler,  1  Conn.- Rep.  439  ;  Buttrick  v.  Allen,  8  Mass.  Rep.  373 ;  BisseU  v.  Briggs.  9  Id. 
463  ;  Jacobs  v.  Hall,  12  Id.  25  ;  Kilburu  v.  Woodworth,  5  John.  Rep.  37  ;  Fenton  v.  Gar- 
lick,  8  Id.  194  ;  Pawling  v.  Bird's  Ex'rs,  13  Id.  192  ;  Phelps  v.  Holker,  1  Dall.  261  ;  Kibbe 
V.  Kitt)e,  Kirby's  Uap.  119  ;  Stoyel  v.  Westcott,  3  Day's  Rep.  349 ;  Mills  v.  Duryee,  7 
Crancn.  481 ;  Hampton  v.  M'Connell,  3  Wheaton,  334,  note  c;  Haydock  v.  Cobb.  5  Day's 
Rep.  537  ;  Smith  v.  Rhoades,  1  Day's  Rep.  168 ;  Dennison  v.  Hyde,  6  Conn.  Rep.  538. 

(In  special  proceedings,  it  must  appear  that  the  court  had  jurisdiction ;  but  where  the 
jurisdiction  depends  upon  a  fact ,  to  be  found  or  ascertained  by  the  court,  and  the  fact  is 
asserted  in  the  record  of  its  proceedings  such  finding  will  be  deemed  conclusive  in  all 
collateral  actions  between  tile  parties  to  such  proceeding.  Dyckman  v.  The  Mayor,  &c., 
of  New  York,  1  Seld.  434.  So  where  there  is  evidence  before  a  court  of  inferior  jurisdic- 
tion tending  to  establish  the  facts  conferring  jurisdiction,  the  j  udgment  of  such  court  thereon 
will  bind  the  parties  thereto  in  all  collateral  actions.  Sheldon  v.  Wright,  1  Seld.  497; 
and  McCarthy  v.  Marsh,  Id.  363 ;  Buel  and  others  v.  Trustees  of  Loekport,  4  Seld.  55.  In 
regard  to  courts  of  general  jurisdiction,  jurisdiction  is  presumed  until  the  contrary  is 
shown  ;  and  their  judgments,  though  they  do  not  recite  the  facts  conferring  jurisdiction, 
are  not  nullities  which  may  be  disregarded  in  a  collateral  action  or  proceeding.  Ruckman 
V.  Cowell,  1  Comst.  307.  But  it  is  competent  to  show  that  the  court  did  not,  in  fact,  have 
jurisdiction  of  the  cause ;  in  other  words,  its  jurisdiction  may  be  inquired  into.  The  Che- 
mung Canal  Bank  v.  Judson,  4  Seld.  354.)  . 

(1)  B.  &  A.  185  ;  Gilb.  Ev.  8 ;  Bac.  Ab.  tit.  Evidence,  7. 

(3)  As  to  the  custody  of  public  and  private  acts,  see  the  preface  to  the  statutes,  by  the 
commissioners  .of  the  public  records. 

(3)  Note  366.— See  S.  P.,  State  v.  Twitty,  3  Hawks'  Rep.  441,  443  ;  Lincoln  v.  Battelle, 
6  W«(ud.  483 ;  1  Starkie's  Ev.  196  (6th  Amer.  ed.) ;  also  the  notes  elsewhere,  as  to  the 
distinction  between  private  and  public  statutes,  and  when  they  will  be  judicially  noticed. 

By  the  Revised  Statutes  of  New  York,  the  State  Printer  is  required  to  publish  forthwith, 
in  the  State  paper,  every  certified  copy  of  a  law  which  shall  be  delivered  to  him  by  the 
Secretary  of  State  for  that  purpose.  1  R.  S.  183,  §  6.  The  State  Printer  is  to  furnish  a 
proof  of  every  law  so  published,  to  the  Secretary  of  State,  to  be  by  him  revised  and 
corrected.  Id.  §  7.  And  every  law,  so  published,  may  be  read  in  evidence  from  the  paper 
in  which  it  shall  be  contained,  in  all  courts  of  justice  in  the  State,  and  in  all  proceedings 
before  any  officer,  body,  or  board,  in  which  it  shall  be  thought  necessary  to  refer  thereto, 
until  three  months  after  the  close  of  the  session  in  which  it  became  a  law.  Id.  ^  8.  All 
laws  passed  by  the  legislature,  may  be  read  in  evidence  from  the  volumes  printed  by  the 
State  Printer.   Id.  184,  §  12.  By  an  act  of  Dec.  10th,  1838,  it  is  made  the  duty  of  the  revisoiB, 
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*340  to  particular  classes  only,  as  the  temporal  *lords,  or  spiritual  lords, 
or  to  particular  places,  or  particular  trades,  are  priV9,te  acts.  (1) 
This  distinction  between  public  and  private  acts  is  not  applied,  in  collec- 
tions of  the  English  statutes  at  large,  to  any  statutes  before  those  of  Richard 
the  Third. 

Private  act,  public  in  parts.  A  private  act  may  contain  clauses  of  a  pub- 
lic nature,  and  then  the  act,  as  far  as  those  clauses  are  concerned,  is 
*341  to  be  regarded  as  a  public  act.  (2)  *Thus,  where  a  clause  relating  to 
a  public  highway  occurred  in  a  private  inclosure  act,  it  was  held  by 
Holroyd,  J.,  to  be  provable  in  the  same  way  as  a  public  act. (3)  If  a  pri- 
vate statute  be  afterwards  recognized  in  a  public  act,  it  will  be  judicially 
noticed.  (4) 

or  any  two  of  them,  to  certify  the  Revised  Statutes  to  have  been  examined  and  compared 
%j  them  with  the  original  acts,  and  with  the  acta  amending  snch  originals;  and  to  deposit 
a  copy  so  certified,  in  the  office  of  the  Secretary  of  State,  which  shall  be  conclusive  evidence 
of  such  statutes.  3  R.  S.  T7S,  §  13.  The  certificate  is  required  to  be  printed  in  each  copy 
of  the  Revised  Statutes,  under  the  direction  of  the  revisers ;  and  every  copy  so  printed  by 
the  printers  employed  for  that  purpose,  in  which  such  certificate  shall  be  inserted,  is 
allowed  to  be  read  in 'evidence.  Id.  §  14.  By  an  act  passed  April  19th,  1830  (L.  N.  Y. 
session  53,  p.  385,  §  1),  it  is  provided,  that  any  person  or  persons  in  the  .State,  may  print 
and  publish  the 'whole,  or  any  part  of  the  Revised  Statutes,  but  to  entitle  a  copy  of  a  law 
so  published  to  be  read  in  evidence,  there  must  be  contained  in  the  same  book  or  pamphlet, 
a  certificate  of  the  revisers,  that  such  a  copy  is  a  correct  transcript  of  the  text  of  the 
Revised  Statutes,  as  published,  except  such  typographical  ei-rors  in  the  original  as  may 
be  corrected  in  such  copy,  and  except  such  parts  as  shall  have  been  altered  by  acts  of  the 
legislature  ;  and  that  with  respect  to  such  parts,  it  conforms  to  the  acts  by  which  such 
alterations  shall  have  been  made.  A  copy  of  any  of  the  statutes  of  New  "fork,  certified 
by  the  Secretary  of  State,  and  authenticated  by  his  seal  of  office,  would  doubtless -be  good 
evidence  of  the  existence  of  such  statutes.     See  1  R.  S.  166,  §§  1,  4. 

•  (Under  the  Code,  in  pleading  a  priviite  statute,  or  a  right  derived  therefrom,  it  is  suf- 
ficient to  refer  to  such  statute  by  its  title  and  the  day  of  its  passage,  and  the  court  is  there- 
upon, bound  to  take  judicial  notice  of  it.  §  163.  And  in  pleading  a  municipal  ordinance 
founded  on  a  statute,  it  is  not  necessary  to  plead  the  statute  specially.  Beman  v.  Ingroot, 
5  Sand.  153. 

Public  statutes  and  the  law  merchant  are  to  be  judicially  noticed.  Lane  v.  Harris,  16 
Geo.  817  ;  Jewell  v.  Centre,  35  Ala.  498.  And  under  the  new  code  of  'Virginia,  her  courts 
take  judicial  notice  of  private  or  local,  as  well  as  general  statutes.  Somerville  v.  Wim- 
bish,  7  Graft.  305.) 

•  (1)  Qilb.  Ev.  39,  40.     See  Bac.  Ab.  tit.  Statute  F,  with  respect  to  decisiolas  whether 
particular  acts  were  public  or  private. 

(3)  Note  367. — 'Where  there  is  a  clause  in  the  act,  declaring  that  it  shall  be  taken  to 
be  a  public  act,  and  be  noticed  as  such  by  all  judges,  &c.,  without  being  specially  pleaded; 
it  is  not  necessary  to  prove  a  copy  examined  with  the  roll,  or  a  copy  printed  by  the  king's 
printer,  but  it  stands  upon  the  same  footing  as  a  public  act.  Beaumont  v.  Mountain,  10 
Bing.  404.  For  other  purposes,  however,  as  with  regard  to  the  recital  of  facts  contained 
in  it,  this  clause  does  not  give  the  statute  the  effect  of  a  public  act.  Brett  v.  Beales,  1 
Mood.  &  Malk.  431.    See  ante,  note  338. 

Where  a  statute  contains  provisions  of  a  pi-ivate  nature,  yet,  if  it  also  contain  pro- 
visions of  a  public  nature,  it  is  frequently  regarded  as  a  public  act.  See  1  Starkie's  Ev. 
196  (6th  Amer.  ed.). 

To  constitute  a  statute  a  public  act,  it  is  not  necessary  that  it  should  be  equally  appli- 
cable to  all  parts  of  the  state  ;  but  it  is  sufficient  if  it  extends  to  all  persons  within  the 
territorial  limits  described  in  the  statute.  Pierce  v.  Kimball,  9  Greenl.  54.  The  Massa^ 
chusetts  statute  of  1839,  c.  3,  to  regulate  pilotage  for  the  harbor  of  Boston,  has  been  held 
a  public  statute,  because  the  first  section  imposed  a  penalty  upon  every  person  who  should 
violate  its  provisions.  This  was  regarded  as  decisive  of  its  character.  Heridia  v.  Ay  res; 
13  Pick.  Rep  334. 

(The  court  is  presumed  to  be  acquainted  with  every  public  statute  or  law  of  the  state  ; 
and  where  the  legislature  declare  a  statute  to  be  of  a  public  nature,  the  court  is  presumed 
to  be  acquainted  with  its  terms.  Lincoln  v.  Battelle,  6  'Wend.  47i.  In  point  of  fact  the 
court  acquires  its  knowledge  of  the  existence  of  a  statute  by  referring  to  the  published 
statutes  (5  Hill  R.  309) ;  or  the  court  may  look  beyond  the  printed  statute-book,  and 
examine  the  original  engrossed  bill,  on  file  in  the  office  of  the  secretary  of  the  state. 
Purdy  V.  The  People,  4  Hill  R.  384 ;  De  Bow  v.  The  People,  1  Denio  K.  9  ;  3  Id.  97.) 

(8)  R.  V.  Uttarbv,  Lincoln,  before  Holroyd,  J.     See  also  Hob.  237. 

(4)  Samuel  v.  Evans,  3  T.  R.  575.    And  see  Burr.  234. 
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PuMic  acts  judicially  noticed.  Public  acts  of  Parliament,  as  has  already 
been  seen,(l)  are  judicially  noticed;  and  the  printed  statute  is,  in  theory, 
used  only  for  the  purpose  of  refreshing  the  memory  of  the  court.  (2) 

The  printed  copy  of  an  act  is  sometimes  incorrect,  in  which  case  the 
court  will  consult  the  Parliament  roll ;  as  in  the  case  of  The  King  agt. 
Jeffries,  (3)  where  the  editions  of  the  statutes  by  Keble  and  by  Rastal  were 
at  variance;  and  in  the  case  of  Spring  agt.  Eve, (4)  where  the  editions  by 
Keble  and  by  Poulton  were  found  incorrect. 

*342  *  Clause  making  act  public.  In  some  acts  of  Parliament,  not  relatiijg 
to  the  kingdom  at  large,  a  special  clause  is  often  inserted,  declaring 
them  to  be  public  acts,  and  that  they  shall  be  taken  notice  of  as  such, 
without  being  specially  pleaded ;  in  which  case  they  are  to  be  proved  in 
the  same  manner  as  public  acts ;  it  is  not  nedessary  to  prove  them  by  a\i 
examined  copy,  or  to  show  that  the  printed  copy  was  printed  by  the  king's 
printer.  (5)     The  clause  referred  to  is  intended  for  the  facility  of  proof;  it 

(1)  Ante,  Vol.  I,  Chap.  10,  Sect.  1. 

(3)  See  41  Geo.  Ill,  c.  90,  §  9,  as  to  the  proof  of  statutes  passed  hi  Ireland  prior  to  the 
union. 

(3)  1  Stra.  446. 

(4)  2  Mod.  240.  See  also  Price  v.  Hollis,  1  M.  &  S.  105.  See  3  B.  &  C.  71,  as  to  punc- 
tuation in  acts ;  In  re  Boothroyed,  15  M.  &  W.  1,  as  to  an  erroneous  recital  in  an  act ; 
1  Show.  210,  as  to  the  title  of  the  act  being  a  part  of  it.  See  also  1  W.  Bl.  95  ;  1  Ld. 
Raym.  77 ;  Ambl.  20 ;  8  T.  R.  165  ;  2  B.  &  C.  37 ;  8  Id.  18,  183  ;  8  B.  &  B.  466  j  Arn.  C.  P. 
Rep.  368,  n.  p.    The  translation  of  the  statutes  now  commonly  in  use  bears  the  date  1618. 

Note  368.— In  Viner's  Abr.  Vol.  12,  p.  81,  it  is  stated  that  "a.  private  act,  printed 
among  the  public  acts,  hath  been  allowed  in  evidence."  The  general  rule,  however,  in 
England,  is  the  other  way,  and  the  usual  proof  is  by  means  of  a»copy,  proved  upon  oath 
to  have  been  examined  with  the  Parliament  roll.  A  private  act  may  also  be  proved  b;^ 
an  exemplification  under  the  great  seal.  1  Starkie's  Ev.  176. 177  '(6th  Amer.  ed.)  Bull. 
N.  P.  225  ;  Roscoe's  Ev.  53. 

In  Pennsylvania,  a  printed  volume  purporting  to  have  been  printed  by  Francis  Bailey, 
under  the  direction  of  T.  M.  Thomp.^ou,  secretary  of  the  commonwealth,  pursuant  to  a 
resolution  of  the  legislature,  has  been  held  good  evidence  of  a  private  act.  Biddis  v. 
James,  6  Binn.  Rep.  321.  Indeed,  the  distinction  in  this  respect,  between  private  and 
public  acts,  has  there  been  entirely  abolished.  Id.  326,  327.  See  also  Kean  v.  Rice,  13 
Serg.  &  Rawle.  203 ;  Thompson  v.  Musser,  1  Dall.  Rep.  462. 

So,  it  seems,  in  the  Supreme  Court  of  the  United  States ;  and  there,  also,  a  printed 
volume,  purporting  to  have  been  printed  6j?  authority,  in  Virginia,  has  been  deemed 
evideijce  of  a  private  act.  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  387,  388.  See 
also  United  States  v.  Johns,  4  Dallas'  Rep.  413 ;  S.  C,  1  Wash.  C.  C.  Rep.  363.  (Under 
her  new  code,  see  Somerville  v.  Wimbish,  7  G'ratt.  205.) 

Whether  such  is  the  doctrine  in  Vermont,  quere.  See  Pearl  v.  Allen,  1  Tyl.  Rep.  311, 
olo. 

In  Kentucky,  the  courts  will  judicially  take  notice  of  private  as  well  as  public  acts, 
without  their  being  formally  proved  in  any  way.  Halbert  v.  Skyles,  1  Marsh,  Ken.  Rep. 
368,  369  ;  Farmers  and  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5.  ^ 

In  Massachusetts,  the  printed  book  of  the  printers  to  the  general  court  has  been  held 
not  admissible  as  evidence  of  a  private  act.  An  exemplification  seems  there  to  be 
nesessary.     Proprietors  of  the  Kennebeck  Purchase  v.  Call,  1  Mass.  Rep.  483. 

In  New  York,  also,  the  general  rule  was  formerly  admitted  to  be,  that  the  printed 
statute-book  could  not  be  used  as  evidence  of  private  acts.  But  the  rule  was  held  not  to 
apply,  where  the  party  against  whom  the  evidence  was  adduced,  was  the  individual  for 
whose  benefit  the  act  was  passed.  Diinoan  v.  Dul^ois,  3  John,  Cas.  125.  But  now,  by 
statute,  all  laws  passed  by  the  legislature  may  be  read  in  evidence  from  the  volumes 
printed  by  the  State  Printer.     1  R.  S.  184,  g  12.  ,  19  N.  Y.  483,  486. 

(In  Connecticut,  the  Revised  Statutes  of  1849,  are  deemed  to  contain  the  public  laws  of 
the  State.     Eld  v.  Qorham,  20  Conn.  R.  81.) 

In  respect  to  private  acts  as  evidence  with  reference  tn  the  parties,  see  ante,  note  328  ■ 
also  Farmers  and  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5,      ,  '  ' 

See  also  ante,  note  338  ;  as  to  when  the  courts  will  judicially  notice  private  statutes. 
(5)  Beaumont  v.  Mountain,  10  Biug.  404 ;  Woodward  v.  Cotton,  1  C,  M,  &  R,  44.    See 
by  Lord  Lyndhurst,  C.  B  ,  Id.  47.     This  form  of  enactment  was  adopted  in  order  to  make 
the  proof  of  the  act  being  printed  by  the  king's  printer  unnecessary.     Id.     See  also 
Forman  v.  Dawes,  Car.  &  M.  127. 
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will  not  give  the  act  the  effect  of  a  public  act  for  other  purposeg,  as,  with 
regard  to  the  recital  of  the  facts  contained  in  it.(l) 

A  clause  was  often  formerly  inserted  in  private  acts,  providing  that  they 
should  be  printed  by  the  king's  printer,  and  that  a  copy  so  printed  should 
be  admitted  as  evidence  of  the  act.  In  such  oases,  a  copy  purporting  to  be 
printed  by  the  king's  printer,  was  admissible  in  evidence;  it  was  not 
necessary  to  prove  that  the  act  was  purchased  of  the  king's  printer.  (2) 

And  now  by  the  Documentary  Evidence  Acts  (8  &  9  Vict.  c.  113,  §  3), 
it  is  enacted,  that  all  copies  of  private  and  local  and  personal  acts,  if  pur- 
porting to  be  printed  by  the  queen's  printers,  shall  be  admitted  as  evidence 
thereof  without  any  proof  being  given  that  such  copies  were  so  printed. 

In  the  case  of  Doe  on  the  demise  of  Bacon  agt.  Bridges,  (3)  which  was 
an  action  of  ejectment  for  certain  lands  in  Kent,  the  case  of  the  lessor  of 
the  plaintiff  depended  upon  showing  that  the  lands  in  question  had  been 
disgaveled  by  a  private  act  supposed  to  have  been  passed  in  the  2  Edw. 
VI.  The  act,  after  diligent  search,  could  not  be  found  ;(4)  as 
*343  secondary  *evidence  of  its  contents  there  was  produced  an  office 
copy  of  a  special  verdict  returned  upon  the  trial  of  a  feigned  issue  in 
Hilary  Term,  13  &  14.  Car.  II,  wherein  the  jury  found  that  in  the  2  Edw. 
VI,  an  act  was  passed,  which  was  then  set  out,  afid  whereby  certain  lands 
in  Kent  were  disgaveled.  It  was  held  that  this  special  verdict  was  not 
receivable  as  containing  an  authenticated  copy  of  the  act,  insomuch  as  it 
was  strictly  the  finding  of  matter  of  fact,  not  professing  to  set  forth  a  copy 
of  the  act  according  to  its  tenor,  nor  stating  the  title  of  the  act,  so  as  to 
identify  it  with  the  lost  act. 

Next,  with  respect  to  the  proof  of  records  in  courts  of  justice ;  these  may, 
for  the  reasons  before  stated,  be  proved  by  copies. 

Wherb  record  itself  must  be  produced.  Where,  indeed,  the  existence  of 
the  record  is  the  very  point  in  issue,  as  upon  an  issue  joined  on  the  plea 
of  Hid  tiel  record,  and  the  record  belongs  to  the  same  court  wherein  issue  is 
joined,  the  record  itself  must  be  actually  produced.  (5)  But,  even  upon 
issue  joined  on  such  a  plea,  when  the  record  is  in  another  superior  court, 
the  inconvenience  of  removing  the  originals  is  in  some  measure  avoided  by 
obtaining  the  tenor  of  the  record,  exemplified  undfer  the  great  seal,  through 
the  means  of  a  certiorari  and  mittimus  out  of  chancery.  (6) 

(1)  Brett  V.  Seals,  M.  &  M.  421. 

(2)  Lincoln  Sum.  Ass.  1882,  by  Park,  J. 

(3)  C  M.  &  G.  282. 

(4)  In  the  same  case,  in  order  to  show  that  the  act  in  question  had  been  passed,  a 
dotument  was  produced  by  the  clerk  of  the  House  of  Lords,  headed  "  Long  Calendar  of 
Acts  passed  from  lli  H.  VII,  to  33  G.  II,"  the  earlier  part  of  which  appeared  to  have  been 
compiled  in  the  year  1640.  This  calendar  contained  the  titles  of  sixty  acts  passed  in  the 
2  &  3  Edw.  VI,  and  the  title  of  the  act  numbered  40  was,  "  for  disgaveling  lands  in  Kent ;" 
the  roll  of  that  session  contained  only  fifty-four  acts  ;  and  No.  40  was  not  among  them, 
though  Nos.  39  and  41  were.  This  calendar  was  received  in  evidence  at  the  trial,  though 
objected  to ;  and  «he  court  expressed  some  doubt,  but  no  decided  opinion,  as  to  its  admissi- 
bility.   See  6  M.  &  G.  284,  293,  399,  303,  303. 

(5)  Note  369.— S.  P.,  Burk's  Ex'rs  v.  Tregg's  Ex'rs,  2  Wash.  Rep.  215  ;  Patton  v.  Miller, 
13  6erg.  &  Bawle,  254.  See  also  liisenhart  v.  Slaymaker,  14  Id.  153,  155  ;  Graham's  N. 
Y.  Prac.  615 ;  Tidd's  Prac.  689,  690  ;  Roscoe's  Ev.  53  ;  1  Starkie's  Ev.  188  (6th  Am.  ed.) ; 
Green  et  al.  v.  Ovington  et  al.,  16  John.  Rep.  55 ;  Ad;ims  v.  Betz,  1  Watts,  425 ;  Reed  v. 
Hooper,  3  Price,  495. 

Where  a  record  of  a  court  is  put  in  issue  by  a  proceeding  in  the  same  court,  the  original 
record  must  be  inspected  ;  and  it  is  error  if  the  court  inspect  a  transcript  only.  Anderson 
V.  Dudley,  5  Call's  Rep.  529.  Accordingly,  where  tjie  defendants  pleaded  no  such  record 
to  a  scire  facias,  on  issue  joined,  the  court  below,  upon  inspection  of  a,  copy  of  the 
record,  having  given  judgment  for  the  plaintiff,  the  appellate  court,  on  exception  taken, 
reversed  the  judgment.  Burk's  Ex'rs  v.  Tregg's  Ex'rs,  3  VVash.  Rep.  215.  (See  Lewis  v. 
Fort,  6  Barb.  60 ;  Lansing  v.  Russell,  3  Barb.  Oh.  R.  835.  The  original  record  of  the  same" 
court  proves  itself.    Pre"scott  v.  Fisher,  22  111.  390 ;  see  Pendleton  v.  Weed,  17  N.  T.  72  ) 

(6)  Luttrell  v.  Lea,  Cro.  Car.  297  ;  Pitt  v.  Knight,  1  Saund.  98 ;  Hewson  v.  Brown,  3 
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Copy  of  record  generally  admissible.  Where  a  record  is  to  be  used  in 
evideijce,  not  upon  an  issue  of  nul  tiel  record,  but  merely  in  support  of  some 
allegation,  and  as  such  to  be  submitted  to  a  jury,  it  may  in  all  cases  be 

proved  by  a  copy. 
*344     *Copies  of  records  are  of  two  kinds,  under  seal  and  not  under  seal : 

those  under  seal  are  either  by  exemplifications  under  the  great  seal, 
or  by  inspeximus.  Copies  of  records  and  judicial  proceedings  under  seal 
are  considered  as  of  higher  credit  than  any  sworn  copy;(l)  for  it  is  said, 

Burr,  1034.    As  to  cases  in  wMcli  it  is  necessary  to  produce  the  originals  of  depositions  or 
of  answers  in  chancery,  see  infra. 

Note  370.— See  Roscoe's  Ev.  53  ;  1  Starkie's  Ev.  188  (6tli  Am.  ed.) ;  Graham's  New  York 
Prac.  6L5. 

(1)  Note  371. — The  term  exemplificdtion,  in  its  strictly  legal  sense,  ought  to  be  under- 
stood as  synonymous  with  insipmmma,  and  as  importing  something  beyond  an  ordinary 
certified  copy  under  seal.  See  Paige's  Case,  5  Cooke's  Rep.  54.  The  courts  of  this  country, 
however,  seem  to  have  made  no  distinction,  and  certified  copies  under  seal  havebeen  very 
generally  received  in  evidence  upon  the  same  footing,  and  treated  as  entitled  to  the  same 
measure  of  respect  as  exemplifications. 

'  The  rule  in  respect  to  copies  of  records  under  the  seal  of  a  court,  is  the  same  with  that 
which  is  mentioned  in  the  text,  in  respect  to  exemplifications  under  the  great  seal  of 
chancery,  viz :  that,  in  general,  the  whole  record  which  concerns  the  matter  in  question, 
should  be  exemplified:  for  the  court  must  be  enabled  to  judge  of  the  legal  effect  of  the 
whole  of  it,  which  may  be  quite  different  from  that  of  a  part:  a  bare  extract,  therefore,  is 
not  the  best  evidence  of  which  the  case  is  susceptible.  Bdmiston  v.  Schwartz,  13  Serg.  & 
Kawle,  135 ;  Vance  v.  Re^rdon,  2  Nott  &  M'Cord,  399 ;  Dismukes  et  al.  v.  Musgrove,  8 
Mart.  Lou.  Rep.  (N.  S.)  375,  381 ;  Ingham  v.  Crary,  1  Pennsylv.  Rep.  389,  394.  In  Louis- 
iana, it  is  said,  that  the  rule  requiring  the  whole  record  to  be  certified,  from  its  reason, 
does  not  apply,  where  the  party  offering  the  copy  apprises  his  adversary  that  it  is  incom- 
plete, and  proposes  to  introduce  a  transcript  of  the  part  omitted  :  for  that  rebuts  the  idea 
that  there  is  anything  in  the  part  omitted  which  would  make  against  him.  Dismukes  et 
al.  V.  Musgrove,  supra.  The  suppletory  transcript,  however,  it  is  presumed,  should  be  of 
as  high  authenticity  and  credit,  as  the  defective  copy  which  it  is  intended  to  supply.  See 
James'  Lessee  v.  Stookey,  1  Wash.  C.  0,  Rep.  330  ;  Rex  v.  Bellamy,  Ry.  &  Mood.  N.  P.  C. 
174,  175.  .  Where  the  party  in  the  Supreme  Court  of  Louisiana,  claimed  in  virtue  of  a  sale 
under  afi.fa.,  held  that  the  certificate  authenticating  the  judgment  on  which  the  fi.fa. 
issued,  need  not  state  that  the  copy  contains  all  the  proceedings  in  the  case.  For,  "  he 
who  claims  under  a  fi.  fa.  is  only  bound  to  produce  the  judgment  on  which  it  issued. 
When  a  case  comes  up  to  this  court  after  a  trial  entirely  on  documental  evidence,  the  cer- 
tificate ought  to  certify  that  it^ontains  all  of  it.  But  in  other  cases,  the  certificate  is  only 
that  tlie  copy  is  a  true  one."  Thompson  v.  Chauveau,  6  Mart.  Lou.  Rep.  (N.  S.)  458,  463. 
And  it  has  been  held  in  that  state,  that  a  certificate  of  the  clerk  that  the  transcript  con- 
tains the  proceedings  on  file  and  of  record,  is  presumptive  evidence  that  it  contains  the 
whole  proceedings,  and  therefore  a  transcript  thus  authenticated  may  be  read.  Peck  v. 
Gale,  3  Miller's  Lou.  Rep.  320,  323,  334. 

In  New  York,  where  the  plaintiffs  claimed  indemnity  against  a  certain  judgment 
recovered  against  them  in  Havana,  which  they  had  paid,  held,  that  for  the  purpose  of 
establishing  thb  fact  of  a  recovery  and  payment,  it  was  not  necessary  to  produce  a  certified 
copy  of  the  whole  record ;  but  that  extracts  showing  the  recovery  and  satisfaction  were 
admissible  audj  prima  facie,  suflBcient.  Packard  et  al.  v.  Hill,  7  Cowen's  Rep.  434.  See 
S.  a,  5  Wend.  385,  893. 

In  Pennsylvania,  a  certificate  from  the  prothonotary  annexed  to  the  exemplification  of 
a  record,  that  the  paper  is  truly  copied  from  the  records,  imports  that  it  is  a  copy  of  the 
whole,  and  not  a  mere  extract.  Edmiston  v.  Schwartz.  13  Serg.  &  Rawle,  135.  So,  if 
the  clerk  <jprtify  that  the  paper  is  a  copy  of  tlie  record,  merelv,  this  imports  that  it  is  a  copy 
of  the  whole.  Voris  v.  Smith,  13  Serg.  &  Rawle,  334.  In  Edmiston  v.  Schwartz  (s»pfo), 
the  court  i)roceed  upon  the  ground,  that  "  a  true  copy  "  imports  an  entire  copy;  and  in 
Voris  V.  Smith  (supra),  they  say  that  "a  copy  of  the  record,"  ex  iii  termini,  means  a  copy 
of  the  whole.  From  the  subsequent  adjudication  in  Christine  et  al.  v.  Whitehall  (16  Serg. 
&  Rawle,  98),  it  would  seem  that  the  court  were  not  called  upon  in  either  case  tn  go  so 
far,  inasmuch  as  in  both  of  them,  the  respective  certificates  had  the  words,  "  so  fully  and 
entire  as  it  remained  in  court."  Id.  IQG,  per  Huston,  J.  And  where  a  paper,  purporting 
to  be  an  exemplification  of  the  records  of  an  orphan's  court,  was  offered,  stating  that  A. 
B.  appeared  and  agreed  to  take  certain  lands,  at  the  appraisement,  and  contarning  the 
decree  of  the  court  assigning  the  lands  to  him,  without  sotting  forth  the  other  proceed- 
■*345  ings,  and  ^certified  thus :  "  I  certify  that  the  foregoing  is  a  true  copy  of  tlie  original 
remaining  in  the  office  of  the  Orphan's  Court  of  York -county  ;"  held,  that  it  was 
inadmissible.    Christine  et  al.  v.  Whitehall,  supra.    See  also  Ingham  v.  Crary,  1  Peunsylv. 
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*346  "  Courts  *of  justice  that  put' their  seal  to  the  copy  are  more  capable 
than  a  common  person  to  examine,  and  more  exact  and  critical  in 
their  examination."  These  copies  under  seal  principally  occur  in  the  proof 
of  letters  patent,  probates,  letters  of  administration,  ana  foreign  judgments; 
in  the  latter  instance  they  are,  as  will  be  shown,  the  peculiarly  proper  evi- 
dence of  acts  of  foreign  courts,  (l) 

Bep.  388.  Otherwise,  it  seems,  if  the  oflBcer  had  added  the  words,  "  so  full  and  entire  as 
in  my  office  it  remains;"  Id.  107.  A  paper  containing  short  minutes  of  the  proceedings  in 
court,  but  not  appearing  to  be  a  record  of  the  whole  proceedings,  nor  certified  by  the  clerk 
to  be  a  copy  of  any  part  of  the  record,  is  not  evidence.  Barton  v.  The  Commonwealth, 
Sup.  Ct..  April  20th,  1814,  MS. ;  Wharton's  Dig.  273,  §  17.  See  Ingham  v.  Crary,  1  Penn- 
sylvania Rep.  388,  394. 

Several  of  the  states  have  their  peculiar  local  enactments  with  respect  to  the  form  of 
these  certificates.  In  South  Carolina,  by  a  statute  passed'  as  early  as  1731,  copies  of  all 
records  certified  by  the  clerks  of  the  respective  courts,  are  allowed  as  evidence.  This  is 
deemed  there  an  act  in  derogation  of  the  common  law,  and  to  be  construed  strictly,  and 
even  without  the  aid  of  such  a  ru^  of  interpretation,  the  court  say,  it  appears  obvious 
that  the  legislature  never  intended  by  the  term  copies,  to  make  extracts  evidence ;  the 
terms  themselves  are  of  different  import,  and  besides,  thqunischiefs  of  confounding  them 
are  too  manifest  to  need  ejcposure.  Accordingly,  where  a  party  claimed  title  to  personal 
property  under  a  sheriff's  sale,  and  produced  a  certified  copy  of  the  judgment  and  one 
execution  ;  and  it  appeared  that  an  alias  and  a  pluries  had  Issued,  of  which  extra(jts  only 
were  certified,  and  much  irregularity  being  shown  as  to  the  proceedings  on  the  face  of  the 
certificate,  held,  that  it  was  not  even  prima  facie  evidence.  Vance  v.  Reariion,  3  Nott  & 
M'Cord,"  398.     See  Thompson  v.  Chauveau,  supra. 

In  New  York,  by  the  Revised  Statutes,  it  is  expressly  provided,  that  whenever  a  certified 
copy  of  any  affidavit,  record,  document,  or  other  paper,  is  declared  by  law  to  be  evidence, 
such  copy  shall  be  certified  by  the  clerk  or  officer  in  whose  custody  the  same  is  required 
by  law  to  be,  to  have  been  compared  by  him  with  the  original,  and  to  be  a  correct  tran- 
script therefrom,  and  of  the  whole  of  such  original ;  and  if  such  officer  have  any  official 
seal  by  law,  the  certificate  must  be  attested  by  such  seal ;  and  if  the  certificate  be  given 
by  the  clerk  of  any  county,  in  his  official  character  as  such,  it  must  be  attested  by  the 
seal  of  the  Court  of  Common  Pleas  of  his  county.  2  R.  S.  403,  g  59.  See  b.\s,o  post,  note 
403,  as  to  certificates  of  county  clerks.  But  the  seal  is  not  required  to  be  affixed  to  any 
copy  of  a  rule  or  order  of  a  court,  or  of  any  paper  filed  therein,  when  such  copy  is  used  in 
the  same  court,  or  before  any  officer  thereof;  nor  to  a  rule  or  order  of  the  Supreme  Court, 
when  used  in  any  Circuit  Court.  3  R.  S.  404,  §  60.  The  seal  may  be  affixed  by  making 
an  impression  directly  on  the  paper,  without  wax  or  wafer.    Id.  §  61. 

There  boingno  law  authorizing  or  requiring  a  paper  to  be  filed  in  the  Secretary  of  State's 
office,  it  cannot  be  proved  by  his  certified  copy  under  seal.  T.  &  R.  R.  Co.  v.  Ken,  17 
Barb.  581,  (OTfc.p,  298. 

In  Massachusetts,  a  copy  of  the  records  of  the  Common  Pleas,  attested  by  the  clerk,  is 
evidence  in  the  Supreme  Court  by  immemorial  usage.  Ladd  v.  Blunt,  4  Mass.  Rep.  403. 
And,  indeed,  a  copy  of  the  proceedings  of  any  court  of  record  of  that  state,  certified  to  be 
a  true  copy  of  the  record  of  such  court  by  the  clerk  thereof  under  the  seal  of  the  court,  is 
competent  evidence  of  the  existence  of  the  record  in  every  other  judicial  tribunal  in  the 
commonwealth.     Commonwealth  v.  Phillips,  11  Pick.  Rep.  38. 

In  North  Carolina,  the  clerk's  certificate,  that  it  "  appeared  to  him  from  the  docket  that 
a  judgment  h^d  been  entered"  for  so  much,  and  that  an  execution  had  issued,  and 
that  the  rest  of  the  record  except  what  appeared  on  the  docket  was  lost,  has  been  rejected. 
For  this  was  only  giving  "  a  history  of  the  record  as  it  appeared  to  him,  whereas  the  very 
words  should  be  copied,  that  the  court  may  judge  of  the  true  import  of  it.  The  clerk 
may  mistake  the  meaning  of  the  entries  and  draw  improper  conclusions  from  them." 
Wilcox  V.  Ray,  1  Hayw.  Rep.  410  ;  Barry's  Lessee  v.  Rhea  et  al.,  1  Tenn.  Rep.  345.  A 
certificate  in  this  form  is  technically  called  a  constat,  as  to  which  see  Paige's  tJase,  5  Coke's 
Rep.  54  ;  also  Coke  on  Litt.  223  b. 

In  Tennessee,  courts  are  presumed  to  know  the  officers  of  governmeht,  especially  the 
clerks  ;  and  a  certificate  commencing  thus :  "  I,  James  Hicks,  clerk  of,"  &c.,  was  deemed 
sufficient  when  accompanied  by  the  seal  of  the  court,  without  any  formal  signature  at  the 
bottom.     Burton  v.  Pettibone,  5  Yerg.  Rep.  443. 

It  is  proper  to  remark,  that  unless  the  defect  in  an  exemplification  or  certificate  be 
objected  at  the  proper  time,  the  party  will  be  precluded  from  availing  himself  of  it.  See 
Burton  v.  Pettibone,  5  Yerg.  Rei).  443  ;  also  ap,te.  note  824,  as  to  certificates,  and  pos^  note 
376,  and  poH,  in  the  notes  on  bills  of  exceptions. 

(1)  See  B.  N.  P.  226  b,  238 ;  3  Inst.  173 ;  10  Rep.  93  a ;  Sid.  145 ;  Plowd.  Com.  411 ; 
Hardr.  118.  On  the  proof  by  constat  or  inspeximus,  see  further  Vin.  Ab.  tit.  Evidence,  A, 
b.  44,  p.  131 ;  A,  b.  25,  p.  97.    On  the  proof  by  exemplifications,  I.,  A,  bd.  33,  p.  114. 
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Where  an  ancient  document,  purporting  to  be  an  exemplification,  was 
produced  from  the  proper  place  of  deposit,  but  had  not  at  the  time_  of  its 
production  the  great  seal  affixed,  it  was  nevertheless  admitted  in  evidence 
as  a  complete  exemplification.  (1) 

Seal  of  court.  In  proving  a  record  or  judicial  proceeding  by_  a  copy 
under  seal,  it  has  already  been  observed,  (2)  that  the  seals  of  the  king,  and 
of  the  superior  courts  of  justice,  and  of  all  courts  established  by  act  of 
Parliament,  are  admitted  without  extrinsic  proof  of  their  genuineness. 
Thus  a  seal  purporting  to  be  the  seal  of  the  Insolvent  Debtors'  Court, 
affixed  to  a  document  brought  from  the  court  (as  a  schedule  by  an  insol- 
vent debtor),  will  be  admitted  without  proof  of  its  genuineness.  (3)  Judicial 
notice  is  also  taken  of  the  seal  of  the  County  Palatine  of  Chester,  and  of 
the  seal  of  an  ecclesiastical  court  on  the  exemplification  of  a  will.  (4) 

(1)  Beverley  (Mayor,  &c.)  v.  Craven,  2  Mo.  &  R.  140.  See  also  Vin.BAb.  tit.  Evidence, 
A,  b.  74. 

(2)  Ante,  Vol.  I,  Chap.  10,  Sect.  1. 

(3)  Doe  d.  Duncan  v.  Edward's,  9  A.  &  E.  554. 

(4)  Tooker  v.  Beaufort  (Duke),  Sayer,_^97.  See  as  to  County  .Palatine  Seal,  Hardr.  120  ; 
Seal  of  Archbishop.  Id.  118.  Exemplificaticfti  of  fine  or  recovery  in  Wales  or  counties 
palatine,  Olive  v.  Guin,  2  Sid.  145.  '  See  10  Rep.  93,  a  j  Sid.  146.  See  infra,  seals  of  pri- 
vate courts  smd  corporations.  On  proof  by  the  seals  of  courts,  see  further,  Vin.  Ab.  tit. 
Evidence,  A,  b.  69,  p.  182. 

Note  372. — The  seals  of  courts,  instituted  for  the  public  administration  of  justice,  are 
allovced  to  prove  themselves,  for  this  reason ;  they  are  a  part  of  the  courts,  supposed  to  be 
knovsfn  to  every  one,  as  is  every  law  of  a  public  and  obligatory  nature.  Den  v.  Vreelandt, 
2  Halst.  352,  355,  per  Kinsey,  C.  J. ;  Delafield  v.  Hand,  3  John.  Rep.  310  ;  De  Sobry  v.  De 
Laistre,  2  Harr.  &  John.  Rep.  218 ;  Dunlap  v.  Waldo,  6  New  Hamp.  Rep.  453.  But  where 
the  seal  was  so  indistinct  that  it  could  not  be  Recognized  as  the  seal  of  any  court,  the 
exemplification  was  rejected  on  the  issue  of  nul  tiel  record.  State  v.  Isham,  3  Hawks' 
Rep.  185.  Seals  recognized  by  the  law  of  nations  prove  themselves ;  thiTs,  the  seal  of  a 
foreign  sovereign  (1  Story's  Confl.  of  Laws,  530),  and  the  seal  of  admiralty  coiirts.  Id. 
531.  Not  so,  however,  as  to  other  foreign  courts.  Id.  530.  On  this  subject,  see  the 
notes,  ante,  as  to  foreign  judgments,  &c.  (Each  sovereign  state  recognizes  the  flag  and 
great  seal  of  every  other  sovereign  power,  the  seals  of  foreign  admiralty  and  maritime 
courts,  and  the  seals  of  notaries  public  —  officers  known  and  recognized  by  the  commer- 
cial world  ;  1  Greenlf.  Ev.  |§  4,  5,  post,  note  412.  But  our  courts  do  not  take  judicial 
notice  of  the  seals  of  other  foreign  courts  ;  post,  p.  418,  419.) 

The  seals  of  private  courts  or  of  private  persons  are  not  evidence  of  themselves ;  there 
must  Be  proof  of  their  credibility.  It  cannot  be  presumed  that  they  are  universally 
known,  and  consequently  they  must  be  attested  by  the  oath  of  some  one  acquainted  with 
them.  The  seals  themselves,  and  the  proof  of  their  genuineness,  must  go  together  to 
the  jury.  Den  v.  Vreelandt,  suqyra  ;  Church  v.  Hubbard,  2  Cranch,  239. 
■  See  S.  P.  with  respect  to  the  seal  of  a  banking  corporation  (Leazure  v.  Hillegas,  7  Serg. 
&  Bawle,  313) ;  a  public  incorporated  hospital  (Jackson  v.  Pratt,  10  John.  Rep.  381,  387); 
an  incorporated  church  (Den  v.  Vreelandt,  2  Halst.  Rep.  353) ;  so  in  Pennsylvania  as  to 
the  seal  of  the  carporation  of  Belfast,  Ireland  (Fostei-  v.  Shaw,  7  Serg.  &  Kawle,  156); 
of  the  city  of  London  (Chew  v.  Keck,  4  Rawle's  Rep.  163) ;  and  indeed  of  all  foreign 
corporations.     See  Foster  v.  Sliaw,  and  Chew  v.  Keck,  supra. 

In  Woodmas  v.  Mason  (1  Eap.  N.  P.  C.  53),  cited  by  our  author  in  the  text,  it  seems  to 
have  been  held  that  the  seal  of  the  city  of  London  proves  itself.  This  case  is  adverted 
to  by  Kinsey,  C.  J.,  delivering  the  opinion  of  the  court  in  Den  v.  Vreelandt  (2  Halst.  Rep. 
356) ;  and  wijh  respect  to  it  ho  says :  "  London  is  a  corporation  of  high  antiquity :  its 
customs  are  confirmed  by  Magna  Charta  and  several  acts  of  Parliament.  It  is  the  great 
emporium  of  the  kingdom,  the  seat  of  all  the  principal  courts  of  justice  :  it  has  under  it 
several  courts,  vested  with  great  powers,  and  its  authority  and  antiquity  may  well 
entitle  it  to  the  privilege  of  having  its  seal  admitted  as  evidence  of  itself  in  all  courts  of 
the  realm.  Lord  Kenyon  may  therefore  be  warranted  in  saying,  that  the  common  seal 
of  London  proves  itself,  and  wo  in  practice  have  uniformly  done  the  same.  But  there  is 
nothing  in  his  opinion  extending  the  doctrine  to  other  corporations,  more  recent  in  their 
origin,  and  more  limited  in  their  authority." 

"The  affixing  of  the  seal  in  these  cases  nead  not  be  proved  by  a  person  who  was  present 
and  saw  it  done,  but  the  seal  itself,  i.  e.  the  impression,  must  be  proved  by  some  person 
acquainted  with  it,  who  knows  the  device,  motto,  &c.  Leazure  v.  Hillegas,  7  Serg.  & 
•  Rawle,  313,  318 ;  Foster  v.  Shaw,  Id.  163  ;  Den  v.  Vreelandt,  2  Halst.  Rep.  352.  And  if  a 
similar  seal  has  already  been  given  in  evidence,  without  objection,  the  jury  aro  not  to  be 
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*347  *  (yffice  copy.  An  office  copy  of  a  record  is  a  copy  authenticated  by 
a  person  trusted  for  that  purpose ;  and  it  is  admitted  in  proof  upon 
the  credit  of  the  officer,  without  evidence  of  its  having  been  actually 
examined.  The  rule,  as  laid  down  by  Lord  Mansfield,  C.  J.,(l)  respecting 
the  admission  of  office  copies  in  evidence,  is  that  an  office  copy,  in  the 
same  court,  and  in  the  same  cause,  is  equivalent  to  a  record ;  but  in  another 
court,  or  another  cause  in  the  same  court,  the  copy  must  be  proved  to  be 
examined.  (2) 

permitted  to  take  the  two  seals,  and  judge  of  the  genuineness  by  comparison.  Cliew  v. 
Keck,  4  Rawle's  Rep.  163.  After  proving  the  seal,  it  will  be  presumed  to  have  been 
properly  affixed,  and  it  will  lie  on  the  opposing  party  to  show  that  the  seal  was  affixed 
by  a  stranger.    Lord  Brounker  and  Sir  Robert  Atkyns,  Skinner's  Rep.  2. 

(Pickard  v.  Bailey,  6  Foster  (N.  H.)  153 ;  Thomassou  v.  Driskell,  13  Geo.  253  ;  Thomp- 
son v.  Marrow,  1  Cal.  428 ;  Spaulding  v.  Vincent  24  Vt.  501 ;  The  State  v.  Check,  13  Ired. 
114.  These  decisions,  made  in  cases  where  the  records  of  foreign  states  were  offered  in 
evidence,  allow  the  seal  to  be  identified  by  any  person  acquainted  with  it.  Under  the 
act  of  Congress,  the  record  of  a  sister  state  will  be  received  in  evidence,  on  compliance 
vritli  the  terms  of  the  statute.  Catlin  v.  Underbill,  4  M'Lean,  199 ;  Settle  v.  Alisen,  8 
Geo.  201 ;  Duvall  v.  Ellis,  13  Mis.  203;  Williams  v.  WUkes,  14  Penn.  State  R.  228  ;  Shewn 
v.  Barr,  11  Ired.  296.) 

(1)  In  Denn  d.  Lucas  v.  Pulford,  2  Burr.  1179.  And  see  Black  v.  Braybroke  (Lord),  2 
Stark.  R.  13  ;  by  Littledale,  J.,  in  Highfield  v.  Peake,  M.  &  M.  111. 

(2)  See  Pitcher  v.  King,  1  C.  &  K.  655,  infra. 
Note  373. —  Wliat  is  a  record? 

As  to  what  shall  be  regarded  as  a  record,  with  other  matters  relating  to  the  same 
subject,  see  ante,  note  365,  and  the  cases  there  cited.  In  England,  the  minutes  from 
which  a  record  is  afterwards  made  up,  do  not  constitute  a  record.  There  the  record  is 
never  considered  as  such  imtil  enrolled.  Per  Ross,  J.,  in  Adams  v.  Betz,  1  Watts'  Rep. 
427. 

A  minute-book  in  which  an  entry  is  made  of  the  proceedings  of  the  Quarter  Sessions, 
and  from  which  the  roll,  containing  the  record,  is  subsequently  made  up,  is  not  a  record,  nor 
in  the  nature  of  a  record,  so  as  to  be  admissible  evidence  to  prov*  the  facts  there  stated. 
Rex  V.  Bellamy,  Ryan  &  Mood.  N.  P.  C.  171 ;  Roscoe's  Ev.  54 ;  Roscoe's  Crim.  Ev.  154. 
*348  See  Cooke  v.  Maxwell,  *2  Starkie'sN.  P.  Rep.  183.  .  Where,  in  order  to  prove  an  alle- 
gation that  an  indictment  for  felony  had  been  preferred,  the  indictment  itself  (which 
was  in  another  court),  indorsed  "a  true  bill,"  was  produced  by  the  clerk  of  the  peace, 
together  with  the  minute-book  of  the  proceedings  at  the  sessions  at  which  the  indictment 
was  found ;  the  King's  Bench  held,  that  it  was  inadmissible,  though  no  record  had  been 
made  up ;  and  that  to  maintain  the  allegation,  the  record  should  be  regularly  drawn  up, 
and  an  examined  copy  produced.  Such,  said  Lord  Tenterden,  has  always  been  the 
practice.  And  per  Bailey,  J.,  the  record  itself,  or  an  examined  copy,  is  the  only  legitimate 
evidence.  Rex  v.  Smith,  8  Barnw.  &  Cress.  341 ;  Roscoe's  Ev.  54 ;  Roscoe's  Crim.  Ev. 
154.  So,  an  allegation  that  the  grand  jury  at  the  sessions  found  a  true  bill,  is  not  proved 
by  the  bill  itself,  with  an  indorsement  upon  it,  but  a  record  regularly  drawn  up  must  be 
produced,  or  an  examined  copy  of  it.  Porter  v.  Cooper,  6  Carr.  &  Paying,  354;  Roscoe's 
Crim.  Ev.  154.  On  an  indictment  for  perjury,  in  order  to  prove  the  allegation  that  an 
appeal  came  on  to  be  heard  at  the  sessions,  the  sessions-book  was  produced  by  the  deputy 
clerk  of  the  sessions :  oa  objection  being  made,  the  deputy  clerk  was  asked,  whether,  on 
being  applied  to,  he  would  have  drawn  up  the  record  of  the  appeal  on  parchment,  as  if 
he  were  making  a  retuwi  to  a  certiorari,  to  which  he  answered  in  the  affirmative ;  it  was 
then  stated  by  the  clerk  of  the  assize,  that  at  the  assizes,  the  j  udgment  roll  is  not  the 
record  ;  but  that  from  it,  and  from  the  indictment,  a  record  can  be  made  up.  And  per 
Park,  J. ;  "I  am  of  opinion  the  objection  is  fatal.  There  is  certainly  a  great  difference 
between  the  case  of  an  indictment  and  that  of  an  appeal ;  yet  still  an  appeal  is  a  matter 
before  a  court  of  record,  and  wo  ought  to  consider  the  importance  of  having  the  proper 
evidence :  for  if  it  was  not  heard  before  a  court  of  competent  jurisdiction,  perjury  cannot 
be  committed  on  the  hearing  of  it.  The  defendant  must  be  acquitted.  Rex  v.  Ward, 
6  Carr.  &  Payne,  366.  So  in  Rex  v.  Thring  (5  Carr.  &  Payne,  507),  the  prisoner  was 
indicted  for  perjury  committed  at  the  Quarter  Sessions,  and  to  prove  that  the  proceedings 
alleged  were  had  before  the  sessions,  the  minute-book  was  produced  by  the  officer  of  the 
sessions.  Barney,  B.,  inquired  if  the  record  was  made  up  on  parchment,  and  was 
answered  in  the  negative  by  the  counsel  for  the  prosecution,  who  added,  that  it  was  not 
considered  necessary.  Guruey,  B. ;  '■  Tlie  minute-book  of  the  Court  of  Quarter  Sessions 
is  not  evidence.  The  record  should  bo  made  up  on  parchment,  and  then  an  examined 
copy  of  it  would  be  evidence." 

a'  plea  of  autre  fois  convict  must  be  proved  by  the  record  regularly  made  up :  a.nd  the 
indictment  with  the  finding  of  the  jury  indorsed  upon  it  by  the  proper  officer,  is  not  suf- 
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*349  *  Copies  by  authorized  officer.  Beside  office  copies  of  the  judicial  pro- 
ceedings of  courts,  which,  according  to  the  rule  of  Lord  Mansfield, 
C.  J.,  are  only  admissible  between  the  same  parties  in  the  same  court,  office 
copies  are  admitted,  in  all  courts,  of  certain  records  of  which  it  is  the  duty 
of  particular  officers,'  appointed  by  the  law,  to  furnish  copies.  These  are 
copies  which  it  is  the  ;duty  of  the  officer  to  make,  and  which  he  is  not 
merely  authorized  by  a  particular  court  to  make,  for  the  convenience  of 
suitors  in  that  court.  It  has  been  said  upon  the  subject  of  such  copies,  that 
where  the  law  appoints  any  person  for  a  particular  purpose,  the  law  must 
trust  him,  as  far  as  he  acts  under  its  authority.  (1) 

ficieut.  Rex  v.  Bowman,  6  Carr.  &  Payne,  101.  See  the  case  of  the  State- v.  Benham,  7 
Conn.  Rep.  414.  In  Tooke's  Case  (35  How.  St.  Tr.  448),  the,  minutes  of  the  court  were 
received  to  prove-  the  acquittal  of  Hardy.  This  case  is  distinguished  by  Lord  Tenterden 
from  the  foregoing,  on  the  ground  that  the  matter  proved  by  the  minutes  occurred  before 
the  same  court,  sitting  under  the  same  commission.  Rex  v.  Smith,  8  Baruw.  &  Cress.  341. 
Wheft  the  proceedings  of  inferior  courts  are  sought  to  be  proved,  inasmuch  as  their  pro- 
ceedings are  not  usually  made  up  in  form,  the  minutes  will  be  admitted  if  they  are  perfect 
and  omit  nothing  material.  SeeposJ,  of  the  text.  See  also  Rex  v.  Smith,  8  Barn.  &  Cress. 
841,  343.  In  Hyer's  Case  (6  City  Hall.  Rec.  30),  it  was  held  that  to  prove  a  record  of  con- 
viction or  acquittal,  it  was  necessary  that  it  should  'be  under  the  seal  of  the  court,  signed 
by  the  magistrate  before  whom  the  cause  was  tried  ;  and  that  it  should  be  produced  by 
the  clerk  from  the  files  of  the  court.  Tlie  record  sought  to  be  introduced  in  this  case  was 
a  record  of  the  same  court  where  the  trial  in  which  it  was  offered  took  place,  and 
was  rejected  because  it  lacked  the  above  requisites. 

By  statute  in  New  York,  a  copy  of  the  minute  of  any  conviction,  with  the  sentence  of 
the  con^  thereon,  entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  whose 
custody  such  minutes  shall  be,  under  his  oflScial  seal,  together  with  a  copy  of  the  indict- 
ment on  which  such  conviction  shall  have  been  had,  certified  in  the  same  manner, 
shall  be  evidence  in  all  courts  and  places,  of  such  conviction,  in  all  cases  in  which  it  shall 
appear  by  the  certificate  of  the  clerk,  or  otherwise,  that  no  record  of  the  judgment  on 
such  conviction  has  been  signed  and  filed.  3R.  S.  739,  §  10.  It  is  also  provided,  that 
within  ten  days  after  the  adjournment  of  any  court  at  which  any  conviction  for  ofifenses 
•shall  have  been  had,  the  clerk  thereof  shall  make  out  and  certify  a  transcript  of  the 
entries  in  his  minutes  of  all  such  convictions  and  sentences  thereon,  and  shall  transmit 
the  same  to  the  secretary  of  state.  2  R.  S.  738,  §  7.  .The  secretary  of  state  is  to  file  such 
transcripts,  and  when  required  by  the  attorney-general  or  district  attorney  of  any  county, 
he_  shall  furnish  an  exemplification  of  such  transcript  or  a  part  thereof,  which  shall  be  suf- 
ficient evidence  on  the  trial  of  any  person  for  a  second  or  subsequent  offense  of  the 
conviction  stated  in  such  transcript.  Id.  §  8.  But  neither  the  transcript  nor  the  exem- 
plification thereof,  shall  in  any  other  case  be  evidence  of  such  conviction.  Id.  §  9.  See 
further  as  to  evidence  of  convictions,  ante,  note  393. 

Under  a  former  statute,  similar  in  its  provisions  to  the  7th  and  Stli  sections  above  cited 
^1  R.  L.  463,  K.  &  R.),  where  an  objection  was  made  io  the  competency  of  a  witness  on 
the  ground  of  his  having  been  convicted  of  an  infamous  offense,  and  it  was  shown  that  the 
records  of  the  court  where  the  conviction  was  had  were  lost  or  destroyed,  a  copy  of 
the  transcript  lequired  to  be  sent  to  the  Exchequer  by  the  above  statute,  was  held  to 
be  the  next  best  evidence  to  show  such  conviction,  and  that  parol  evidence  could  not  be 
resorted  to  till  it  was  shown  that  such  traHscript  had  not  been  filed.  Hilts  v.  Colvin,  14 
John.  Rep.  183.     See  anU,  note  169  ;  and  as  to  proving  lost  records,  see^osi,  note  376. 

A  party  who  seeks  to  exclude  a  witness  from  testifying  on  the  around  of  infamy,  must, 
in  general,  have  a  copy  of  the  record  of  conviction  ready  to  prodifce  in  court.  The  people 
V.  Herrick,  13  John.  Rep.  82,  83.     See  also  anU,  note  14  Vol.  I. 

The  entry  in  the  minutes  of  a  rule  for  judgment  cannot  be  received  as  evidence  to  sup- 
port a  plea  of  a  former  recovery;  nor  can  an  entry  of  a  rule  vacating  a  judgment  be 
received  to  prove  there  was  no  judgment,  or  that  it  has  been  vacated  in  opposition  to  the 
record.  Croswell  v.  Byrnes,  9  Johns.  Rep.  287,  290.  See  also.  Den  v.  Dowman,  1  Green's 
Rep.  135  ;  Harvey  v.  Brown,  1  Hamm.  Rep.  268. 

A  vaoatur  ought  to  be  enrolled  or  entered  of  record  as  much  as  the  rule  for  judgment, 
and  until  this  is  done,  it  cannot  receive  the  consideration  due  to  a  record.    Croswell  v. 
Byrnes,  supra. 
So  with  respect  to  a  satisfaction  piece.    Lownds  v.  Remsen,  7  Wend.  Rep.  35. 
(1)  B.  N.  P.  229. 

Note  374.  —  See  Den  v.  Dowman,  1  Green's  Rep.  1.35, 143  ;  Adams  v.  Betz,  1  Watts'  Rep. 
425,  437.  Where  a  deed  had  upon  it  the  certificate  of  the  clerk  that  it  had  been  recorded, 
held,  that  it  was  prima  fade  evidence  of  the  fact  merely,  and  that  it  might  be  rebutted 
by  producing  the  record  showing  that  it  was  not  recorded.  Hastings  v.  The  Blue  Hill 
Turnp.  Co.,  9  Pick.  80. 
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*S50  *  Chirograph.  Proclamations  of  fine.  The  chirograph  of  a  fine,  for 
example,  was  formerly  evidence  of  the„fine,  the  chirographer  being 
appointed  to  give  out  copies  of  the  agreements  between  the  parties,  which 
are  entered  of  record.  (1)  Where  a  fine  with  proclamations  was  to  be  proved, 
the  established  rule  used  to  be  that  the  proclamations  .ought  to  be  examined 
with  the  roll,  as  it  was  no  part  of  the  duty  of  the  chirographer  to  copy  the 
proclamations.  (2)  By  the  5  &  6  William  IV,  c.  82,  the  offices  of  chirogra- 
pher, &o.,  are  abolished ;  but  the  copies  made  by  the  officer  of  the  Court  of 
Common  Pleas  are  made  (by  §  4)  as  available  in  evidence  as  they  would 
have  been  if  made  by  the  fonner  officers.  (3)  And  now  an  examined  copy 
of  a  record  of  a  fine  levied  with  proclamations  is  as  good  evidence  of  the 
fine,  as  the  chirograph  itself  signed  by  the  officer.  (4) 

Indorsement  of  enrollment.  An  indorsement  by  the  proper  officer  on  a 
deed  of  bargain  and  sale,  enrolled  according  to  the  form  of  the  statute  27 
Henry  VIII,  c.  16,  is  evidence  of  the.  enrollment  ;(5)  and  an  indorsement  of 
the  date  of  the  enrollment  by  the  clerk  of  the  enrollments  is  part  of  the 
record,  and  conclusive  as  to  the  date.  (6)  So  where  it  became  necessary  for 
the  plaintiff  to  show,  in  proof  of  his  title,  that  a  certain  lease  had  been 
enrolled  with  the  auditor  of  the  duchy  of  Lancaster,  the  Court  of  King's 
Bench  held,  that  a  memorandum  of  enrollment  on  the  margin  of  the  lease, 
signed  "A.  B.,  auditor,"  was  sufficient  proof  of  the  enrollment. (7)     And 

the  production  of  an  indenture  having  an  indorsement,  which  purports 
*351     to  be  a  memorandum  of  *the  enrollment  of  the  indenture  in  chancery 

on  a  certain  day,  pursuant  to  the  Mortmain  Act  of  9  George  II,  c. 
36,  and  to  be  signed  by  a  party  who  is  shown  to  have  acted  as  clerk  of  the 
enrollment,  though  riot  so  designated  in  the  indorsement,  is  sufficient  proof 

In  an  action  on  award  under  a  judge's  order,  an  office  copy  of  the  rule  making  it  a  rule 
of  court  is  sufficient  to  prove  the  order.  Still  v.  Halford,  4  Camp.  Rep.  17.  In  Dance  v. 
Robson  (1  Mood.  &  Malk.  294,  295,  296),  to  prove  an  allegation  that  there  was  a  rule  of 
the  Insolvent  Debtors'  Court,  making  it  the  duty  of  a  provisional  assignee  to  attend  at  the 
King's  Bench  Prison  on  a  particular  day,  the  defendant  produced  a,  printed  copy  of 
the  rules  and  orders  of  the  court ;  it  appeared  that  these  rules  were  thus  printed  by  order 
of  the  court,  but  that  the  orignals  were  under  the  seal  of  the  court,  and  were  kept  at  the 
court.  There  was  no  evidence  that  the  copy  produced  had  been  examined  with  the  origi- 
nals, and  Brougham  objected  to  its  admission.  But  Lord  Tenterden  admitted  it,  saying 
that  it  was  what  the  court  put  forth  and  circulated  among  their  officers  for  their  guidance, 
and  was  therefore  evidence  of  their  duties. 

A  rule  of  court  is  not  a  record,  and  hence  cannot  be  used  to  control  or  vary  a  record 
■  (Rex  V.  Bingham,  3  Tounge  &  jervis,  401 ;  nor  can  the  rule  itself  be  varied  by  parol. 
Edwards  v.  Cooper,  3  Carr.  &  Payne,  277. 

The  allegation  in .  a  rule  of  the  time  when  a  writ  was  returnable,  does  not  prove  the 
fact ;  it  is  the  mere  suggestion  of  the  party.  WoodrofFe  v.  Williams,  6  Taunt.  Rep.  19. 
The  production  of  a  rule  of  the  court  for  committing  a  defendant  convicted  of  a  misde- 
meanor to  a  jail,  to  be  imprisoned  for  a  term  according  to  his  sentence,  is  evidence,  it  hae 
been  held,  to  prove  an  allegation  that  he  has  received  judgment  of  imprisonment  for 
that  term.  Carlisle  v.  Parkins,  Cor.  Abbott,  C.  J.,  West.  Sitt.  after  Mich.  T.  1822,  cited  3 
Starkie's  Ev.  721  (6th  Am.  ed.) 

As  to  a  certified  copy  of  a  rule  of  court  in  New  York,  see  2  R.  S.  403,  §§  59,  60,  61  ; 
ante,  note  371.    It  must  be  certified  as  an  examined  copy,  10  Abbott  Pr.  431. 

(1)  Gilb.  Ev.  21 ;  Plowd.  110  b,  Bac.  Abr.  tit.  Evidence  F;  1  M.  &  G.  68.5  ;  2  Stark.  R.  IB. 

(2)  Gilb.  Ev.  31 ;  AUen's  Case,  B.  N.  P.  229  :  Doe  d.  Hatch  v.  Bluok,  6  Taunt.  485. 

(3)  As  to  proceedings  for  recording  fines  and  recoveries  in  Wales  and  Clieshire,  see  5 
Vict.  c.  32. 

(4)*Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102. 

^5)  By  Buller,  J.,  in  Kinnersley  v.  Orpe,  1  Doug.  56.  It  would  seem  that  the  signature 
of  the  certifying  officer  should  be  proved,  unless  where  it  is  otherwise  provided  by  statute 
(as  it  is  by  the  Bankrupt  Act,  2  &  3  Wm.  IV,  c.  114,  g  3).  See  infra,  Secondm-y  Ehidence 
of  Private  Writings. 

(6)  R.  V.  Hopper,  3  Pri.  495.  The  same  rule,  with  respect  to  the  date  of  the  enrollment 
of  a  memorial  of  annuity  deeds.    Garrick  v.  Williams,  3  Taunt.  540. 

(7)  Kinnersley  v.  Orpe,  1  Doug.  56.  See  also  Compton  v.  Chandles,  6  Esp.  19.  And 
see  1  &  2  Geo.  IV,  c.  52,  §  8. 
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of  the  enrollment  and  of  the  time  at  -which  it  took  place,  •without  proof  of 
the  handwriting  of  the  ofScer  signing  the  memorandum.  (1)  An  examined 
copy  of  the  memorial  of  an  sisfeignment  of  a  judgment  (the  memorial  being 
required  by  act  of  Parliament)  is  evidence  of  the  fact  of  assignment.  And 
an  examined  copy  of  the  memorial  of  the  registiy  of  a  deed  is  evidence  of 
the  fact  of  the  registry.  (2) 

Copy  by  officer  unauthorized.  Where  the  officer  of  the  court  is  only 
entrusted  with  the  custody  of  records,  and  is  not  authorized  to  make  out  a 
copy,  he  has  no  more  authority  for  that  purjjose  than  a  common  person ; 
and  the  copy  must  he  regularly  proved  in  a  strict  and  regular  mode.  (3)  A 
copy  of  a  judgment,  though  purporting  to  be  examined  by  a  clerk  of  the 
treasury,  is  not  admissible  without  proof  of  its  having  been  examined ; 
because  it  is  no  part  of  the  necessary  office  of  the  clerk  to  deliver  a  copy, 
he  is  only  intrusted  to  keep  the  records  for  the  benefit  of  public  perusal, 
arid  not  to  make  out  copies  of  them.  (4)  If  a  deed  enrolled  be  lost,  a  copy 
of  the  enrollment,  made  out  by  the  clerk  of  the  peace,  but  not  proved  to  be 
examined,  is  not  admissible,  (o) 

(1)  Doe  d.  Williams  v.*Lloyd,  1  M.  &  G.  671. 

(2)  Hobhouse  v.  Hamilton,  1  Scho.  &  Lfef.  207.  See  3  Wm.  IV,  c.  1,  §  26,  as  to  the  evi- 
dence of  the  enrollment  of  deeds  relating  to  the  possessions  of  the  crown,  enrolled  in  the 
Land  Office. 

(3)  Note  375. — See  the  general  proposition  on  this  subject  laid  down  by  Marshall,  C. 
J.,  in  United  States  v.  Perchman,  7  Pet.  53,  85,  stated  ante,  note  824.  See  also  the  cases 
citeA  post,  note  378. 

(4)  B.  N.  P.  239. 

(5)  B.  N.  P.  229. 

NoTB  376. — This  species  of  evidence,  it  is  said,  can  only  be  applicable  to  those  cases 
where  very  ancient  records  are  lost ;  for  if  a  recent  record  be  lost,  and  its  contents  can  be 
ascertained,  the  court  will  permit  a  fresh  one  to  be  filed.  Norris'  Peake,  60.  (But  see 
Forsaith  v.  Clark,  1  Foster  (N.  H.)  409  ;  De  Lane  v.  Moore,  14  How.  U.  S.  253  ;  Freeman 
V.  Thayer,  88  Maine,  76.)  Thus,  in  Jackson  v.  Hammond  (3  Cain.  Rep.  496),  where  the 
original  Nisi  Prius  record  and  isBnie  roll  were  not  to  be  found  in  the  proper  office,  the 
Supreme  Court,  after  a  lapse  of  six  years,  allowed  the  plaintiff,  upon  affidavits,  to  file  a, 
new  Nisi  Prius  record  ajii  postea,  to  enter  judjarment  and  issue  execution.  See  also  Doug- 
lass V.  Tallop,  2  Burr.  Eep.  722.  In  Lyons  v.  Gregory  (8  Hen.  &  Munf.  237),  where  the 
records  of  a  court  had  been  destroyed,  an  imperfect  minute  of  a  judgment  was  admitted 
to  record  under  the  provisions  of  a  local  act,  the  substance  of  the  original  being  contained 
in  the  minute  ;  and  held,  that  the  record  of  such  minute,  made  by  order  of  the  court, 
was  good  evidence  on  the  plea  of  nnl  H6l  record,  although  the  clerk  had  failed  to  indorse 
vipon  it  that  the  original  was  lost,  or  destroyed,  and  had  failed  to  make  an  entry  to  the 
same  effect  in  the  record-book.  See  Poorman  v.  Crane's  Administrator,  1  Wright's  Rep 
347. 

A  record  on  the  record-book  of  a  manor,  of  admittance  to  a  copyhold,  reciting  a  surren- 
der of  the  same  copyhold  to  the  use  of  a  will,  has  been  held  admissible  evidence  of  the 
surrendei',  the  steward  not  being  able  to  find  the  surrender  itself  on  the  roll  or 
*353    elsewhere,  and  the  surrenders  *being  irregularly  kept  in  the  manor,  although  all 
the  other  surrenders  were  either  preserved  or  recorded  on  the  roll.    Rex  v.  Thrus- 
cross,  1  Adol.  &  Ellis,  136.     See  the  next  succeeding  note. 

But  see  Qresley's  Eq.  Ev.  113;  Lord  Irwin  v.  Simpson,  7  Bro.  P.  C.  317. 

In  respect  to  secondary  evidence  of  chancery  records  in  Maryland,  see  State  of  Maryland 
V.  Waymnn,  2  Gill  &  Jolin.  355.  Evidence  which  leaves  the  mind  in  doubt,  whether  by 
a  further  search,  certain  record-books  sought  for  might  not  have  been  found,  is  not  suffi- 
cient to  let  in  parol  proof  of  their  contents  (said,  in  Id.) ;  quere,  whether  in  an  action 
against  the  clerk  for  not  making  up  records,  his  reports  to  the  chancellor,  that  he  had 
made  up  such  records,  and  the  statement  of  the  chancellor  in  the  minutes  of  the  court, 
that  the  clerk  had  made  tliem  up,  would  be  evidence.     Id.  283,  284. 

Where  a  record  of  conviction  wna  destroyed,  parol  evidence  of  it  was  held  inadmissible, 
inasmuch  as  a  transcript  of  the  certificate,  required  to  be  sent  to  the  Court  of  Exchequer 
by  1  R.  L.  402,  g  3  (K.  &  K),  was  the  next  best  evidence,  and  should  have  been  produced. 
Hilta  v.  Colvin,  14  John.  Rep.  182.  Where  it  was  proved  that  most  of  the  records  of  a 
clerk's  ofiice  had  been  bunied,  and  the  rest  mutilated,  the  journals  of  the  court  were 
allowed  as  the  best  evidence  of  which  the  case  was  susceptible.  Cook  v.  Wood,  1  M'Oord's 
Rep.  139.  See  also  Lyons  v.  Gregory,  3  Hen.  &  Munf  Rep.  337,  stated  mpra.  In  North 
Carolina,  a  memorandum  from  the  clerk's  docket  of  the  amount  of  the  judgment,  was 
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*353     *An  officer  who  has  the  care  and   custody  of   records  'cannot  be 
examined  as  to  their  contents,  though  he  may  be  as  to  their  con- 
dition, (l) 

Examined  copy.      The  more  usual  way  of  proving  the  records  of  the 

superior  and  inferior  courts  of  this  country  is  by  means  of  examined 

*354     copies  and  office  copies.  (2)     *The  proof  by  an  examined  copy  is  by 

received  as  evidence  of  a  record  in  favor  of  a  purchaser  at  a  sheriffs  sale,  upon  the  ground 
that  the  record  was  made  a  long  time  ago,  at  the  close  of  the  Eevolutionary  War,  and  in 
a  new  and  frontier  county,  it  being  proved  that  nothing  more  could  be  found  among  the 
records  connected  with  the  suit.  Though,  had  the  record  purported  to  be  one  of  recent 
date,  the  court  say  they  would  have  hesitated  in  admitting  it  as  such.  Doe  v.  Greenlee, 
3  Hawks'  Rep.  381.  In  Vermont,  where  records  were  lost,  the  files  of  the  court  have  been 
resorted  to,  and  copies  of  the  writ  and  declaration.  Lowry  v.  Cady,  4  Verm.  Rep.  504. 
And  generally,  in  case  of  a  lost  or  destroyed  record,  parol  evidence  is  admissible  of  its 
contents  ;  especially  where  no  higher  evidence  is  shown  to  exist.  Donaldson  v.  Winter, 
1  Miller's  Lou.  Rep.  137,  145 ;  Jackson  ex  dem  Taylor  v.  Cullum,  2  Blackf.  Rep.  228 ; 
Newcomb  v.  Drummond,  4  Leigh,  57,  60 ;  Adams  v.  Betz,  1  Watts  Rep.  437,  428.  See  an 
able  vindication  of  the  doctrine  allowing  mere  parol  evidence  to  supply  the  place  of  a 

record,  lost  or  destroyed,  by  Haywood,  J.,  in  Hargett  and  Wife  v (2  Hayw.  Rep.  76, 

note) ;  but  Moore,  J.  (in  S.  C),  held,  that  the  contents  of  a  record  could  not  be  proven 
otherwise  than  by  a  copy.  See  what  is  said  by  M'Kean,  C.  J.,  in  Morris'  Lessee  v.  Van- 
deren,  1  Dall.  64,  65 ;  also  Alleyn's  Eep.  18  ;  13  Vin.  Abr.  124,  247  ;  1  Salk.  285  ;  2  Roll. 
Abr.  575,  pi.  20  ;  Sty.  22,  84;  Hardr.  120.  "  Records,  generally,  are  proved  by  inspection, 
or  by  copies  properly  authenticated  ;  but  if  there  be  sufBcient  proof  of  the  loss  or  destruc- 
tion of  a  record,  much  inferior  evidence  of  its  contents  may  be  admitted"  (The  Inhab- 
itants of  Stockbridge  v.  The  Inhabitants  of  West  Stockbridge,  12  Mass.  R.  400) ;  "  and  it 
cannot  be  doubted,  that  parol  evidence  is  competent  to  prove  the  existence  and  loss  of  a 
record."  Id.  402.  This  was  said  and  held  in  respect  to  the  act  of  incorporation  of  a  town, 
of  which  no  record  could  ba  found.  So,  evidence  of  reputation  was  held  properly  admis- 
sible t<kprove  the  corporate  existence  of  a  parish,  where  no  act  of  incorporation  could  be 
found.  Dillingham  v.  Snow,  5  Mass.  Rep.  547.  And  where  the  records  of  the  sessions, 
could  not  be  found  appropriating  apartments  in  the  jail  to  the  use  of  debtors,  evidence  of 
long  continued  usage  was  held  admissible.     Clapp  v.  Cofran,  7  Mass.  Rep.  98. 

Before  inferior  evidence  can  be  received  of  the  contents  of  a  record,  the  absence  of  the- 
higher  evidence  must  be  clearly  accounted  for,  as  by  showing  that  the  original  record  is 
lost,  destroyed^  or  otherwise  incapable  of  being  produced ;  or  is  "  so  obliterated  as  not  toi 
be  legible."  ^e  Adams  v.  Betz,  1  Watts  Rep.  428.  (See  Hernden  v.  Givens,  16  Ala.  261.>i 
This  general  principle  will  be  found  tacitly  assumed,  or  expressly  asserted,  in  nearly  aU' 
the  cases  »apm.  See  also,  anU,  notes  163, 168,  169  ;  Brown  v.  Wright,  2  Yerg.  Rep.  57,. 
66 ;  Judge  of  Probate  v.  Briggs,  3  New  Hamp.  Rep.  309  ;  State  of  Maryland  v.  Waytnan, 
3  Gill  &  John.  283,  384.  And  the  party  objecting  to  secondary  evidence  in  these  as  in  all 
cases,  must  be  careful  to  point  his  objection  to  the  real  error  intended  to  be  relied  oni 
See  post,  in  the  notes  on  Bills  of  Exceptions.  Where  he  objected  to  parol  evidence  of  a 
record,  because  that  species  of  evidence  was  intrinsically  incompetent,  held,  that  on  error 
brought,  he  could  not  be  allowed  to  avail  himself  of  the  objection  that  a  proper  ground 
was  not  laid  for  the  introduction  of  secondary  evidence.  Wolverton  v.  The  Ccmmion- 
wealth,  7  Serg.  &  Rawle,  273. 

(In  a  suit  on  a  trustee's  bond,  the  loss  of  the  instrument  being  proved,  the  docket  entry- 
showing  its  approval  by  the  court  with  a  direction  for  filing  it,  is  admissible  in  proof  oS 
the  existence  of  the  bond  as  a  valid  instrument.  Boyd  v.  Commonwealth,  36  Penai. 
State,  355.) 

It  has  been  held  that  the  certificate  of  the  clerk  having  the  custody  of  records  couidi 
not  be  received  to  prove  the  record  lost.  Robinson  v,  ClifFord,  2  Wash.  C.  C.  Rep.  1,  3  ;: 
Wilcox  v.  Ray,  1  Hayw.  Rep.  410.  See  aixtR,  note  324.  But  in  Pennsylvania,  such  certi- 
ficate is  competent  evidence  to  prove  search  and  loss  without  the  oath  of  any  individual. 
Rnggles  v;  Alexander,  3  Kawle,  232,  336. 

And  by  the  Revised  Statutes  in  New  York  it  is  expressly  enacted,  that  when  any  officer 
to  whom  the  legal  custody  of  any  document  or  paper  shall  belong,  shaJl  certify  under  his 
official  seal,  that  he  has  made  diligent^  examination  in  his  office  for  such  paper,  and  that 
it^nnot  be  found,  such  certificate  shall  be  presumptive  evidence  of  the  facts  so  certified,- 
in  all  causes,  matters,  and  proceedings,  in  the  same  manner,  and  with  the  like  effect,  as  if 
such  officer  had  personally  testified  to  the  same.  3  R.  S.  553,  §  13.  This  was  deemed  the 
introduction  of  a  new  principle,  and  was  designed  to  save  ofBcers  from  the  inconvenience 
of  personal  attendance  as  witnesses.    4  Revisors"  Rep.  c.  8,part  3,  p.  183,  §  11,  note. 

(1)  Leighton  v.  Leighton,  1  Stra.  310. 

(3)  Note  377.— S.  P.,  Hill  v.  Packard,  5  Wend.  Kep.  387.  In  Lynde  v.  Judd  (3  Day's 
Bep.  499),  the  witness,  to  prove  a  copy  of  a  paper,  said,,  that  the  defendant  read  a  paper 
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producing'  a  witness  who  has  compared  the  copy,  word  for  word,  with 
the  original,  or  who  has  examined  the  copy  while  another  person  read  the 
original;  the  latter  mode  of  examination  will  suffice,  without  proof 
that  the  witness  examined  the  original  both  ways,  and  without  calling  both 
persons  engaged  in  the  examination ;  for  it  will  not  be  presumed  that  a 
person  willfully  misread  the  record.  (1)  And  it  appears  not  to  be  necessary 
that  the  person  reading  the  record  aloud  should  be  the  officer  of  the  court.  (2) 
But  the  copy  must  be  a  complete  and  accurate  copy,  and  therefore  if  it  con- 
tains abbreviations  of  words  which  in  the  original  aro  written  at  full  length, 

as  the  original,  and  he,  the  witness,  looked  at  the  copy,  and  if  agreed  with  the  paper  read 
to  him.  On  objection  being  made,  the  court  said  :  "  Tliis  is  the  usual  mode  of  comparing 
papers.  The  proof  is  sufficiebt  to  entitle  the  party  to  read  the  copy." 
.•  (The  usual  mod^s  of  aMthenticating  foreign  judgments  are  either  by  an  exemplification 
of  a  copy  under  the  great  seal  of  a  state ;  or  by  a  copy  proved  to  be  a  true  copy  by  a 
■witness  who  hag  compared  it  with  the  original ;  or  by  the  certificate  of  an  officer,  properly 
jiuthorized  by  law  to  give  a  copy  ;  which  certificate  must  itself  also  be  duly  authenticated." 
1  Greenlf.  Ev.  §  §  488,  514.  A.  foreign,  judgmeat  is  sufficiently  proved  by  producing,  a 
copy  of  it  certified  by  the  clerk  of  the  court  under  its  seal,  and  proving  by  a  witness  that 
such  clerk  was  clerk  of  the  court,  that  he,  the  witness,  assisted  in  comparing  the  copy  so 
certified  with  the  original  and  knew  it  to  be  correct,  that  he  knew  the  seal  of  the  court 
and  that  the  seal  affixed  to  the  copy  was  genuine.  Pickard  v.  Bailey,  6  Poster  (N.  H.) 
152.  And  it  has  been  recently  held  that  the  acts  of  Congress  of  1790  and  1804  concerning 
the  proof  of  state  records  are  cumulative  and  do  not  change  the  common  law.  Goodwin 
V.  Goodwin,  35  Geo.  203.  ante,  p.  347.) 

In  Fyson  v.  Kemp  (6  Carr.  &  Payne,  71),  the  witness  testified,  that  he  could  not  under- 
take to  say  that  he  saw  the  original,  but  he  believed  another  clerk  held  the  original,  and 
he,  the  witness,  held  the  duplicate  produced,  when  they  examined  them.  Law,  submitted 
that  the  papers  should  have  been  examined  crossways.  But  Gurney,  B.,  was  of  opinion  that 
what  had  been  done  was  sufficient.  Indeed,  all  the  cases,  cited  in. the  text  on  thia 
point  show,  that  it  is  not  necessary  for  the  persons  examining  to  exchange  papers.  See 
note  a  to  Pyson  v.  Kemp,  supra ;  also  Poscoe's  Grim.  Kv.  155. 

If  a  witness  has  made  two  copies  at  the  same  time,  of  the  original,  and  has  compared 
one  of  them  with  the  original,  and  the  other  with  the  first  copy,  which  he  has  found  cor- 
rect, this  is  sufficient.    Winn  v.  Paterson,  9  Peter's  Rep.  633.  677, 678. 

The  copy  produced  must  be  a  copy  of  the  judgment  fronl  the  clerk  of  the  court  which 
rendered  it,  and  also  a  copy  of  the  original.  Accordingly,  where  a  person  in  Louisiana 
claimed  property  on  account  of  his  being  a  judgment  creditor,  and  for  the  purpose  of 
proving  himself  such,  offered  in  evidence  the  record  copy  of  the  judgment  in  the  parish 
judge's  office,  held  that  it  was  inadmissible.  Per  Porter  J.,  delivering  the  opinion :  "This 
was  not  the  best  evidence  of  which  the  case  was  susceptible  ;  -a  copy  of  the  judgment 
from  the  clerk  of  tha  court  which  rendered  it,  should  have  been  produced.  That  presented 
was  the  copy  of  a  copy ;  of  a  copy,  too,  which  had  passed  through  the  handsof  the  judgment 
creditor,  or  his  agent,  before  it  was  recorded  in  the  parish  judge's  office,  and  consequently, 
open  to  nearly  every  objection  which  can  be  made  to  secondary  evidence.  Lum  v.  Kelso 
et  al.,  3  Miller's  Lou.  Rep.  64,  67. 

The  copy  of  a  copy,  is  not,  in  general,  admissible,  whatever  be  the  mode  of  its  authen- 
tication. See  Whiteacre  v.  M'llhany,  4  Munf.  Rep.  310 ;  Lincoln  v.  Battelle,  6  Wend. 
Rep.  475,  484 ;  Morris'  Lessee  v.  Vanderen,  1  Dall.  Rep.  64,  65.  This  rule,  says  Mr. 
Justice  Story,  properly  applies  to  cases  where  the  copy  is  taken  from  a  copy,  the  original 
being  still  in  existence,  and  capable  of  being  compared  with  it ;  for  then  it  is  a  second 
remove  from  the  original ;  or  where  it  is  a  copy  of  a  copy  of  a  record,  the  record,  if  in 
existence,  being'  by  law  deemed  as  high  evidence  as  the  original ;  for  then  it  is  also  a 
second  remove  from  the  record.  But  it  is  quite  a  different  question,  whether  it  applies  to 
oases  of  secondary  evidence,  when  the  original  is  lost,  or  the  record  of  it  is  not,  in  law, 
deemed  as  high  evidence  as  the  original.     Winn  v.  Patterson,  9  Pet.  Rep.  663,  677. 

In  Louisana,  a  certified  copy  from  a  eopy  of  a  Spanish  record  of  the  judicial  proceedings 
and  adjudication  of  property,  ordered  to  be  deposited  and  kept  in  the  archives  of  the 
Spanish  government,  at  Baton  Rouge,  has  been  held  legal  evidence,  it  appearing  that  the 
•originals  had  been  remitted  to  Pensacola  and  only  a  copy  retained,  as  was  the  practice  of 
such  government  when  the  property  was  situated  in  different  jurisdictions.  Vidal's  Hefts 
V.  Duplantier,  9  Lou.  Rep.  (Curry),  525,  527. 

(1)  Reid  V.  Margison,  1  Camp.  469  ;  Gyles  v.  Hill,  Id.  471,  n.;  Rolf  v.  Dart,  2  Taunt.  51 ; 
Fyson  v.  Kemp.  6  0.  &  P.  73 ;  M'Niel  v.  London  (Sheriffs;,  1  Bsp.  363.  A  different  rule 
prevails  in  the  committee  of  prjvilege  in  the  House  of  Lords,  according  to  which,  to  make 
;fl,  copy  of  a  record  admissible,  there  must  be  a  change  of  hands,  or  the  witness  must 
himself  read  the  copy  with  the  original.     Slane  Peerage  Case,  5  Clark  &  Fin.  23, 24,42. 

,(3)  By  Lawrence,  J.,  in  Ecoles  v.  Hill,  1  Camp.  471,  n. 
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it  will  not  be  admissible  ;(1)  and  it  ought  to  be  shown  that  the  original 
came  from  the  proper  place  of  deposit,  or  out  of  the  hands  of  the  officer  in 
whose  custody,  the  records  are  kept.  It  has  been  held,  that  in  order  to 
prove  an  examined  copy  of  an  Irish  judgment,  it  was  not  enough  for  the 
witness  to  say,  that  he  examined  the  copy  with  a  record  produced  to  him  in 
a  room  over  the  Four  Courts  at  Dublin,  where  the  records  of  the  superior 
Irish  courts  are  kept,  without  seeing  whence  the  record  was  taken,  or  know- 
ing the  person  who  produced  it  to  be  an  officer  of  the  court.  (2) 

*355  *Minutes  of  record.  Jitdgment-booky  t&c.  The  minutes  from  which 
a  record  is  afterwards  made  up,  or  the  copies  of  such  minutes,  are 
not  equivalent  to  an  examined  or  office  copy  of  the  record,  nor  are  they 
proper  evidence  of  the  record.  Thus-,  it  has  been  held  that  a  judgment 
paper  signed  by  the  master  is  not  evidence,  though  upon  such  judg- 
ment execution  may  be  taken  out ;  for  it  is  not  yet  become  permanent, 
or  part  of  the  permanent  rolls  of  the  court,  but  is  removable  from  place  to 
place.  And  a  judgment  will  not  be  regularly  proved  by  the  judgment- 
book  of  the  court,  though  the  record  of  the  judgment  roll  has  not  been 
made  up,  and  though  the  party  interested  in  the  proof  of  the  judgment 
weje  not  a  party  to  the  suit  in  which  the  judgment  was  obtained.  Records 
are  not  complete  until  they  are  delivered  into  court  in  parchment,  and  there 
fixed  as  the  rolls  of  the  court.  (3)  In  a  case  ■where  there  had  been  an  inter- 
locutory judgment,  an  inquisition,  final  judgment  and  execution,  it  was 
held  that  both  judgments  must  be  proved  by  an  examined  copy  of  the  roll, 
which  must* be  carried  in;  and  that  it  was  not. enough  to  produce  entries 
in  the  prothonotary's  book,  and  the  inquisition  with  the  prothonotary's  allo- 
catur.(4:)  The  day-book,  kept  at  the  judgment  office,  is  not  evidence  to 
prove  the  time  of  signing  the  judgment.  (5)  But  the  entry  of  an  incipitur, 
or  note  of  the. judgment  in  the  paper  book  kept  at  the  office,  is  sufficient 
proof  to  support  an  allegation  that  the  judgment  has  been  entered  up.  (6) 

(1)  R.  v.  Christian,  Car.  &  M.  388.  ^ 

(3)  Adamthwaite  v.  Synge,  1  Stark.  R.  188  ;  4  Camp.  872. 

Note  378. — Btit  the  office  copy  of  an  affidavit  made  in  another  cause  in  the  same 
court,  has  been  admitted  as  good  evidence.  Wightwick  v.  Banks,  Forrest,  153.  And, 
says  Mr.  Roscoe,  there  is  no  reason  for  distinguishing  between  the  effect  of  office  copies  in 
different  causes  in  the  same  court ;  the  principle  of  the  admissibility  being  that  the  court 
will  give  credit  to  the  acts  of  its  own  officers.  Roscoe's  Crim.  Ev.  155.  See  Qresley's  Eq. 
Ev.  103. 

The  rule  that  an  office  copy  must  be  in  the  same  court,  has  been  so  strictly  adhered  to 
in  England,  that  where  on  a  trial  at  law  of  an  issue  directed  by  chancery,  an  office  copy  of 
the  defendant's  answer  was  proposed,  the  court  rejected'  it,  though  it  was  offered  to  im- 
peach the  very  party  who  had  made  and  used  it  in  the  Court  of  Chancery.  And  per  Best, 
C.  J.,  "  I  cannot  agree  that  one  of  his  Majesty's  supreme  courts  is  to  be, considered  as 
merely  an  auxiliary  to  the  court  of  the  vice-chancellor."  Burnand  v.  Nerot,  1  Carr.  & 
Payne,  578.  But  see  Highfield  v.  Peake,  1  Mood.  &  Malk.  109,  111 ;  Roscoe's  Crim.  Ev. 
I;i5  ;  Studdy  v.  Sanders,  2  Dowl.  &  Ryl.  847. 

Who  is  and  who  is  not  competent  to  authenticate  copies,.is  a  question  which,  practically, 
must  depend  so  much  upon  particular  local  regulations,  that  we  can  say  scarcely  anything 
on  the  subject  which  would  be  generally  useful.  See  ante,  note  324.  The  principle  that 
copies  given  out  by  a  person  not  authorized  are  inadmissible,  has  been  recognized  in  the 
following,  among  many  other  American  cases.  Schnertzell  v.  Young,  S.Harr.  &  M'Hen. 
603 ;  Sampson  v.  Overton,  4  Bibb's  Rep.  409  ;  Donohoo  v.  Brannon,  1  Tenn.  Rep.  328 ;  The 
President,  &c.,  of  the  Hallowell  and  Augusta  Bank  v.  Hamlin,  14  Mass.  Rep.  178  ;  Stoever 
V.  Whitman's  Lessee,  6  Binn.  Sep.  410. 

In  New  York,  the  person  in  whose  custody  the  paper  is  lodged  by  law,  is  authorized  to 
pive  out  copies,  whenever  certified  copies  are  evidence.  2  R.  S.  403,  §  59  ;  Id.  404,  §  60. 
See  ante,  note  371. 

(3)  B.  N.  P.  228  ;  Godefroy  v.  Jay,  3  C.  &  P.  183  ;  Avrey  v.  Davenport,  3  N.  R.  474. 

(4)  Godefroy  v.  Jfay,  ut  supra. 

(5)  Lee  v.  Meecock,  5  Esp.  177. 

(0)  Fisher  v.  Dudding,  9  Dowl.  P.  C.  872  ;  E.  v.  Gordon,  Car.  &  M.  410.     See  also  King 
V.  Birch,  3  Q.  B.  425,  431. 
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An  unsealed  issue  roll,  with  nolle  prosequi  entered  thereon,  not  being  a 
record,  is  not  the  proper  evidence  of  a  nolle  prosequi.  (1) 

Minutes  of  court  sitting.  The  minutes  of  a  court  of  oyer  and  terminer 
may  be  received,  where^he  matter  to  be  proved  by  the  minutes  has  occur- 
red before  the  same  court,  sitting  under  the  same  commission  ;  as  upon  the 
trial  of  Home  Tooke,  where  the  minutes  of  the  court  were  received  as 
proof  of  the  acquittal  of  Hardy.  (2) 

*356  *  Conviction,  Certificate  of .  In  ordinary  cases,  a  conviction  or  sen- 
tence, must  be  proved  by  the  production  of  a  record  regularly  drawn 
up.  (3)  Thus,  where  it  is  necessary  to  prove  that  a  prisoner  is  in  lawful  cus- 
tody under  a  sentence  of  imprisonment,  neither  the  production  of  the 
calendar  of  the  sentences,  signed  by  ^e,  clerk  of  the  assize,  nor  the  evi- 
dence of  a  person  who  heard  sentence  passed  upon  the  prisoner,  is  sufficient 
for  that  purpose.  (4) 

The  Stat.  7  &  8  Geo.  IV,  c.  18,  §  11,  enacts  that  on  the  trial  of  a  prisoner 
for  felony,  when  the  indictment  states  a  former  conviction  for  felony  (aver- 
ring generally  that  he  was  at  a  certain  time  and  place  convicted  of  felony, 
without  otherwise  describing  the  former  felony),  a  certificate  containing  the 
substance  and  effect  only  of  the  former  indictment  and  conviction,  purport- 
ing to  be  signed  by  the  clerk  of  the  court,  or  other  officer  having  the 
records  of  the  court  where  ^tbe  prisoner  was  before  convicted,  or  by '  the 
deputy  of  such  clerk  or  officer,  shall,  upon  pr6'of  of  the  identity  of  the  per- 
son of  the  offender,  be  sufficient  evidence  of  the  first  conviction,  without 
proof  of  the  signature  or  official  character  of  the  person  appealing  to  have 
signed  the  same.  (5) 

Where  the  prisoner  pleads  autrefois  acquit  to  an  indictment,  he  may 
remove  the  record  by  certiorari  into  chancery,  and  have  it  exemplified ; 
but  it  seems  to  be  the  usual  practice  for  the  clerk  of  assize  or  clerk  of  the 
peace  to  make  up  the  record,  and  to  attend  with  it  without  writ. (6) 

Lost  records.  When  an  ancient  record  has  been  lost,  an  old  copy  has 
been  allowed  to  be  given  in  evidence,  without  proof  of  its  being  a  true 
copy.  (7) 

The  fact  of  an  ancient  record  having  existed  may  sometimes  be  estab- 
lished by  presumptive  evidence.  The  presumption  that  a  record  has 
*357     *existed  and  is  lost  must  depend  upon  the  facts  proved,  both  with 

(1)  Fagan  v.  Dawson,  4  M.  &  G.  711,  ante,  Vol.  I. 

(2)  25  St.  Tr.  446.    And  see  8  B.  &  C.  343,  by  Lord  Teuterden,  C.  J. 

(B)  In  practice,  it  is  quite  unustjal  to  draw  up  such  a  record ;  but  it  may  be  done  at  any 
time. 

(4)  E.  V.  Bourdon,  3  C.  &  K.  366.  See  4  Geo.  IV,  c.  64,  as  to  the  evidence  of  a  convic- 
tion, where  a  ^rty  is  indicted  for  an  escape. 

(5)  See  6  &  7  Wm.  IV,  c.  Ill,  which  enacts  that  the  evidence  of  the  previous  conviction 
is  not  to  be  given  till  the  prisoner  shall  have  been  found  guilty  of  the  felony  he  stands 
changed  with,  unless  where  he  has  called  witnesses  to  character.  In  order  to  prove  the 
identity  of  a  prisoner,  named  in  a  certificate  of  a  previous  conviction,  it  is  not  necessary 
to  call  a  witness  who  was  present  at  the  trial  to  which  the  certificate  relates  ;  it  is  suflS- 
cient  to  prove  that  the  prisoner  is  the  person  who  underwent  the  sentence  mentioned  in 
the  certificate.     R.  v.  Crofts,  9  C.  &  P.  219. 

Under  a  recent  statute,  a  former  conviction  or  acquittal  may  be  proved  by  a  certificate 
under  the  hand  of  the  clerk  of  the  court  having  custody  of  the  records  of  such  court, 
giving  a  copy  of  the  record  of  indictment,  trial  and  conviction,  or  acquittal.  14  &  15  Vict, 
c.  99,  S  13.  See,  also,  Id.  c.  100,  §  22.  A  similar  provision  is  contained  in  the  statutes  of 
New  York,  providing  the  mode  in  which  a  former  conviction  may  be  proved.  2  R  S.  (8d 
ed.)  823,  834 ;  note  373. 

(6)  See  2  Russ.,  Cr.  &  M.,  by  Greaves.  887,  n.  As  to  what  are  the  requisites  for  making 
a  criminal  record  complete,  see  R.  v.  Bellamy,  Ry.  &  M.  172 ;  R.  v.  Smith,  8  B.  &  C.  341  ; 
Cooke  V.  Maxwell,  3  Stark.  R.  183 ;  Porter  v.  Cooper,  6  C.  &  P.  354 ;  R.  v  Ward  Id  866  • 
R.  V.  Bowman,  Id.  101 ;  King  v.  Reginam,  1  Q.  B.  783,  797. 

(7)  Anon.,  1  Ventr.  257 ;  B.  N.  P.  228. 
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respect  to  its  actual  existence,  and  also  with  respect  to  its  custody, 
which  may  admit  of  a  greater  or  less  prohability  of  loss.  It  does  not 
appear  that  the  existence  and  loss  of  records  of  the  superior  courts  have 
been  presumed ;  but  it  appears,  from  the  instances  cited  in  a  former  chap- 
ter, that  even  acts  of  Parliament  may  be  presumed.  An  unexamined  copy 
of  a  recovery  of  lands  in  a  court  of  ancient  demesne  has  been  received, 
where  the  recovery,  if  it  existed,  must  have  been  ancient,  and  where  the 
possession  was  proved  to  have  gone  a  long  time  according  to  the  recov- 
ery. (1)  And  where  it  appeared  that  the  records  of  the  city  of  Bristol  had 
been  burned,  an  exemplification  of  a  recovery  of  houses  in  Bristol,  under 
the  town  seal,  has  been  allowed  in  evidence.  (2)  -So  a  license  to  appropri- 
ate has.been  presumed.  (3) 

Upon  ejectment  for  the  recovery  of  a  rectory,  to  which  a  recusant  had 
presented,  it  was  held  that  the  record  of  convicion  which  was  proved  to 
have  been  burned,  might  be  proved  by  estreats  in  the  Exchequer,  and  an 
inquisition  of  the  recusant's  lands  returned  there.  (4)  So,  in  an  action  of 
trover  secondary  evidence  has  been  admitted  of  a  fieri  facias  and  a  ven- 
ditioni exponas  proved  to  have  been  lost.  (5)  And  a  similar  proof  has  been 
allowed  of  the  decree  in  the  time  of  Henry  the  Eighth  for  tithe  in  Lon- 
don, the  decree  having  been  lost. (6)  "In  sutih  cases,"  says  Chief  Baron 
Gilbert,  "  the  instrument  must  be  according  to  the  rule  of  the  6ivil  law, 
vestutate  temporis  aut  jiidiciaria  cognitione  roboratum." (1)  This  subject 
has  been  more  fully  considered  in  treating  of  presumptive  evidence. 

Judgment  of  Lords.  Journals.  Judgments  in  the  House  of  Lords  may 
be  proved  by  examined  copies  of  the  minutes  of  the  judgments  entered  in 
the  journals.  The  minutes  of  a  judgment  there  are  the  judgment  itself, 
which  it  is  not  the  practice  to  draw  up  in  form.  (8) 

The  journals  of  either  house  of  Parliament  are,  by  a  recent  statutory 
enactment,  (9)  to  be  received  in  evidence,  if  they  purport  to  be  printed  by 
the  printers  to  the  House. 

Verdict.  A  vei-dict  is  frequently  given  in  evidence  for  the  purpose  of 
showing  the  opinion  of  a  jury  on  certain  points  in  issue ;   as   for 

*358  example,  where  a  jury,  *on  some  former  trial,  have  found  matter  of 
reputation,  or  have  decided  a  particular  right.     In  such  cases,  though 

it  is  .the  verdict  and  not  the  judgment  which  is  relevant  to  the  inquiry,  still 
it  seems  to  be  necessary  to  produce  a  copy  of  the  judgment  founded 

*360    upon  the  verdict.(lO)     It  has  been  *considered  that  the  production 

Id. ;  Greene  v.  Proude,  1  Mod.  117. 
1  Mod.  117. 

(3)  Br  Hale,  C.  J. ;  Id. 

(4)  Knight  v.  Dauler,  Hardr.  328  ;  Salk.  385. 

(5)  Hardr.  323. 

(6)  See  Macdougal  v.  Young,  By.  &  M.  393  ;  B.  N.  P.  228. 

(7)  Qilb.  Ev.  19. 

(8)  Jones  v.  Bandall,  Cowp.  17. 

(9)  8  &  9  Vict.  c.  113,  §  8. 

(10)  Note  379.— See  ante,  note  373,  et  acq. 

In  Qodefroy  v.  Jay  (1  Moore  &  Payne,  236),  the  plaintiff  declared  against  an  attorney, 
for  negligence  in  not  causing  an  application  to  be  made  to  the  court  to  set  aside  proceed- 
ings in  an  action  brought  against  him,  alleging,  that  in  'consequence  thereof,  judgment 
passed  against  him  by  default,  and  that  afterwards  final  judgment  was  obtain^  and 
execution  issued  ;  held,  that  it  was  incumbent  on  the  plaintiff  to  produce  an  examined 
copy  of  the  record  to  prove  both  judgments ;  and  that  jiroof  of  the  entry  of  the  judg- 
ment by  default  in  the  prothonotary's  book,  and  the  inquisition  with  the  prothonotary's 
allocatiir,  were  not  sufiBcient  evidence.  See  S.  C,  8  Carr.  &  Payne,  192.  In  Wade  v. 
Odeneol  (3  Dev.  Rep.  423),  the  action  was  to  recover  a  penalty,  given  by  statute  for 
collecting  taxes  of  one  whom  the  sheriff  had  returned  an  insolvent ;  and  it  became 
necessary,  on  the  trial,  that  the  plaintiff  should  prove  himself  to  have  been  regularly 
adjudicated  by  the  County  Court  aa  insolvent.     For  this  purpose  the  clerk  of  the 


(3) 
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County  Court  was  called,  who  produced  a  list  of  the  insolvent  taxahles  in  the  handwrit- 
ing of  the  defendant,  the  sheriff.  The  list  was  indorsed  "  allowed,"  and  the  clerk  swore 
that  no  other  order  was  made  by  the  court  respecting'  insolvents  of  that  year,  and  that 
the  defendant  had  settled  the  county  taxes  by  that  list.  The  testimony  was  objected  to, 
and  the  Supreme  Court  held  it  inadmissible.  "  The  question,"  says  Ruffin,  J.,  delivering 
the  opinion,  "  is,  how  this  judgment  is  to  be  proved.  Courts  of  record  speak  only  in  their 
records.  They  preserve  written  memorials  of  their  proceedings^  which  are  exclusively  the 
evidence  of  those  proceedings.  If  theyichoose  to  keep  minutes,  which  they  understand, 
and  can  act  on,  to  their  own  satisfaction,  it  is  well.  If,  from  them,  they  can  afterwards 
undertake  to  draw  out  the  record  to  perpetuate  it  to  their  successors,  or  tct  communicate 
its  contents  to  another  court,  I  know  nothing  to  prevent  them,  but  the  difficulty  in  their  own 
minds  of  being  sure  they  made  it  what  it  was  originally  intended  to  be.  But,  until  the  record 
be  so  framed,  another  court  cannot  know  more  than  the  words  of  the  minutes  in  them- 
selves import.  The  records  may  be  identified,  but  their  conten  cs  cannot  pe  altered,  nor 
their  meaning  explained  by  parol.  The  acts  of  the  court  cannot  be  thus  established. 
Here,  the  testimony  of  the  witness  was  indispensable  to  make  out  a  case.  Had  he  sent 
a  transcript  under  the  seal  of  his  oflBce  of  what  was  deposited  there,  nothing  could  have 
been  made  of  it."  In  the  Circuit  Court  of  the  United  States,  sitting  in  New  Jersey,  the 
plaintiff,  a  surety  in  a  custom-house  bond,  sought  to  recover  against  his  principal  the 
amount  of  a  judgmenf  recovejted  on  the  bond  in  the  District  Court  of  Pennsylvania, 
which  the  plaintiff  had  paid.  On  the  trial,  to  establish  the  judgment,  he  offered  a  paper 
under  the  seal  of  the  District  Court,  certified  by  the  clerk  of  that  court  to  be  a  true  copy 
of  the  docket  entries  in  a  suit  of  the  United  States  v.  Dayton  &  Leveringe,  with  a  certifi- 
cate of  the  judge  of  that  court  subjoined,  that  the  attestation  was  in  due  form.  The 
contents  of  the  paper  were  nearly  as  follows,  viz :  "  United  States  v.  Leveringe,  &c.,  nar. 
filed ;  on  motion,  judgment  for  the  United  States  v.  Leveringe ;  exit  capitis  ad  satiffoMen- 
dum,  $1,602,"  to  which  were  added  the  interest  and  cost  in  figures ;  and  then,  "  July  3d, 
satisfaction  acknowledged."  It  was  proved  that  the  plaintiff  applied  to  the  clerk  of  the 
District  Court  for  a  copy  of  the  judgment  and  other  proceedings,  and  that  in  compliance 
with  that  application  the  above  paper  was  delivered,  and  that  it  was  the  practice  of  that 
officer  to  deliver  a  similar  paper,  in  all  cases  like  the  present.  The  court  refused  to  admit 
the  evidence.  And  per  Washington,  J.:  "  The  plaintiff  relies  upon  a  record  to  prove  pay- 
ment of  a  certain  sum  composed  of  principal,  interest  and  costs,  under  a  judgment  and 
execation  against  him.  But  the  paper  produced  is  no  record  of  a  judgment  or  execution  ; 
it  is  a  mere  minijte  of  the  proceedings  of  the  court,  taken  by  the  clerk  to  enable  him  to 
make  up  a  record.  The  paper  contains  no  judgment,  nor  even  the  minute  of  a.judgment 
for  any  sum  at  all,  unless  we  are  to  connect  the  figuring  with  the  general  entry,  'judg- 
ment for  the  United  States,'  and  then  conclude  that  the  aggregate  of  the  sums  stated  is 

that  for  which  the  j  udgment  was  rendered  ;  which  would  be  going  much  farther 
*359    than  any  *court  in  my  opinion  ought  to  do.    In  short,  this  paper  does  not  inform 

us  that  the  action  to  which  it  relates  was  on  a  bond,  in  which  the  plaintiff  was 
surety,  or  what  was  the  nature  of  the  demand  ;  for  what  sum  the  judgment  was  entered, 
or  the  execution  issued.  I  do  not  say  that  the  record  need  be  made  out  with  the  same 
precision  in  matter  of  form,  as  if  it  were  to  accompany  a  writ  of  error  to  a  superior 
court.  But  the  ■proceedings  should  be  stated,  and  the  judgment  ought  to  have,  substan- 
tially at  least,  the  form  of  a  judgment."  Leveringe  v.  Dayton,  4  Wash.  C.  C.  Rep.  698. 
See  also  Ferguson  v.  Harwood,  7  Cranch,  408.  In  Tuthill  v.  Davis  (20  John.  Rep.  285), 
the  action  was  on  a  note,  to  which  the  defendant  set  up  usury  ;  the  plaintiff,  by  way  ■  of 
rebutting  this  defense,  sought  to  show  that  the  note  in  question  was  given  on  the  settle- 
ment of  a  j  udgment  obtained  on  two  other  notes,  and  that  though  those  notes  were 
usurious,  the  defendant  was  precluded  from  alleging  it,  in  consequence . of  the  judgment. 
In  order  to  prove  the  judgment,  and  that  the  note  in  question  was  given  on  the  settle- 
ment, he  produced  the  certificate  of  the  attorney,  who  brought  the  suits  on  the  first  notes  ; 
and  the  Supreme  Court  held  it  inadmissible.  Per  Piatt,  J.,  delivering  the  opinion  :  "  The 
right  to  recover  in  this  action  depended  on  the  fact  whether  a  judgment  had  been  obtained 
in  the  suit  on  the  first  notes  ;  and  there  is  no  ground  for  contending  that  the  mere  certifi- 
cate of  John  Everitt  (the  attorney)  was  competent  evidence  of  the  fact.  An  exemplified 
copy  of  the  judgment  was  undoubtedly  the  proper  evidence."  In  Vermont,  it  has  been 
said,  that  "  an  exemplified  copy  of  a  judgment  is  the  legal  and  proper  evidence  to  prove 
the  same.  Nteither  the  records  themselves,  nor  minutes,  should  ever  be  received,  when 
copies  can  be  obtained,  unless  there  is  some  strong  reason 'for  dispensing  with  the  usual 
and  appropriate  evidence."  Lowry  v.  Cady,  4  Verm.  Eep,  504.  In  Ohio,  where  defend- 
ants justify  under  a  judgment,  the  fact  of  a  judgment  must  be  proved  on  their  part  by 
the  record  or  a  transcript.  And  the  fact  that  the  witnesses  of  the  adverse  party  in  giving 
their  testimony  spoke  collaterally  of  the  judgment,  will  not  supersede  the  necessity  of 
resorting  to  the  regular  mode  of  proof  Seatou  v.  Cordray,  1  Wright's  Rep.  102.  Where 
a  jiudgment  is  sought  to  bo  used  on  the  footing  of  mere  hearsay,  it  must  be  proved  by  the 
record,  or  an  authenticated  copy ;  it  cannot  be  established  by"  depositions.  Vaughan  v. 
Phebe,  Mart.  &  Yerg.  1,  24,  25. 
It  has  been  held  in  Massachusetts,  that  in  order  &  prove  that  a  suit  was  discontinued, 
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it  was  necessary  to  produce  the  record  or  an  authenticated  transcript.  Thus,  in  an  action 
on  an  agreement  of  the  defendant  to  pay  costs  in  a  certain  suit,  "  he  (the  plaintiff)  with- 
drawing said  suit  and  making  no  further  costs  therein,"  the  plaintiff  offered  to  show  by 
his  attorney  in  the  suit  nientioned  in  the  agreement,  that  the  same  was  withdrawn,  and 
that  the  words  "  neither  party  "  were  entered  in  the  docliet  of  the  court  where  such  suit 
was  pending.  This  was  held  inadmissible  by  the  Common  Pleas,  and  the  Supreme  Court 
affirmed  the  judgment.  Per  Curiam:  "  The  exception  in  the  present  case  was  founded 
upon  a  rule  strictly  technical ;  still  it  is  a  well  settled  rule,  founded  in  considerations  of 
general  expediency,  that  the  judgments  and  proceedings  of  a  court  of  record  must  be 
proved  by  the  record  or  an  authenticated  transcript.  The  plaintiff's  case  required  him  to 
show  that  a  finaj  j  udgmeut  had  been  entered  in  the  action  in  question  pending  in  another 
county.  The  evidence  offered  by  the  testimony  of  a  witness  might  have  been  very  satis- 
factory in  the  particular  case,  but  by  a  generaJ  rule,  adopted  for  general  convenience,  we 
think  it  was  inadmissible."  Sheldon  v.  Frink,  13  Pick.  Rep.  568.  A  similar  case  has  been 
decided  in  the  Common  Pleas  in  England,  and  it  was  there  held,  that  the  allegation  of 
discontinuance  could  not  be  supported  without  proof  of  a  rule  to  discontinue.  Gaslee,  J., 
mentioned  a  case  at  Nisi  Prius  where  it  was  decided  that  the  production  of  a  rule  to  dis- 
continue was  not  enougli,  but  that  it  was  incumbent  on  the  plaintiff  to  show  that  it  had 
been  entered  on  the  roll.  Fanshaw  V.  Heard,  1  Moore  &  Payne,  191,  194,  195  ;  S.  C,  3 
Carr.  &  Payne,  190.  See  Graham's  N.  Y.  Prac.  603  (3d  ed.)  In  South  Carolina,  the  court 
say :  "  There  can  be  no  doubt,  that  out  of  the  court  in  which  the  proceedings  are  had,  a 
regular  judgment  is  the  only  legitimate  evidence  of  the  termination  of  a  cause,  for  the 
obvious  reason  that  the  non-production  of  the  judgment  would  furnish  a  presumption 
that  an  intermediate  or  interlocutory  order  had  been  reversed  or  set  aside ;  but  this  reason 
does  not  apply  in  cases  where  the  proceedings  are  had  in  the  same  court  in  which  they 
are  offered  in  evidence ;  for,  in  legal  contemplation,  the  whole  record  is  before  the  court." 
Accordingly,  they  allowed  the  entry  of  a  nonsuit  on  the  back  of  a  declaration,  as  legiti- 
mate evidence  of  the  termination  of  a  former  suit  in  the  same  court.  Paker  y.  Deliesse- 
line,  4  M'Cord's  Rep.  372.  In  New  York,  where  the  defendant,  in  an  action  of  assault 
and  battery  and  false  imprisonment,  set  up  by  way  of  accord  and  satisfaction,  that  the 
plaintiff  had  settled  with  and  discharged  a  co-trespasser,  who  was  sued  with  him, 
the  defendant,  in  a  previous  suit  brought  by  the  same  plaintiff  for  the  same  cause  of 
action,  and  it  appeared  that  such  co-trespasser  had,  before  the  settlement,  instituted  an 
action  against  the  plaintiff,  the  discontinuance  of  which  constituted  a  portion  of  the  con- 
sideration of  the  settlement ;  held,  that  in  order  to  show  such  discontinuance,  it  was  not 
indispensably  necessary  to  produce  the  record  ;  but  the  fact  of  the  co-trespasser  having 
ordered  his  attorney  to  discontinue  the  suit,  together  witli  the  payment  of  the  costs  by 
him,  was  sufficient,  especially  as  there  were  circumstances  in  the  case  warranting  the 
inference  that  the  writ  by  which  the  suit  was  commenced  had  never  been  filed  in 
the  clerk's  office.    Foster  v.  Trull,  12  John.  Rep.  456. 

In  some,  and  perhaps  most  of  the  United  States,  the  ancient  common-law  judgment  roll 
is  entirely  out  of  use,  and  other  modes  of  perpetuating  judicial  proceedings  have  been 
substituted,  possessing  the  same  intrinsic  force  as  evidence.  Thus,  in  New  Jersey,  a  book . 
called  a  judgment  book  is  used,  which  is  entitled  to  all  the  consideration  due  to  the 
English  "  rolls  of  court,"  and  equally  excludes  the  minutes  of  the  clerk  as  evidence.  See 
Den  V.  Downam,  1  Green's  Rep.  135,  136.  See  also  Penn  v.  Meeks,  1  Pennington's  Rep. 
153,  per  Pennington,  J.  So  also  in  Ohio,  it  seems.  See  Harvey  v.  Brown,  1  Hamm.  Rep. 
268.  In  Pennsylvania,  the  docket  stands  in  the  place  of  a  record  ;  or  rather,  the  docket 
is  the  record,  where  all  the  proceedings  in  the  cause  appear,  except  the  writ,  narr.,  and 
execution ;  and  an  authenticated  copy  of  the  docket  entries  of  a  suit,  appearance,  plea  in 
issue,  is  admissible  to  show  a  suit  brought ;  and  whether  the  suit  was  an  ejectment  for  a 
particular  tract  of  land,  may  be  proved  by  an  authenticated  copy  of  the  narr.,  or  in  case 
of  its  loss,  by  parol.  Ruggles  v.  Alexander,  2  Rawle's  Rep.  232,  236.  The  copy  must  be  a 
copy  of  the  whole,  however,  and  not  a  mere  extract.  Ingham  v.  Crary,  1  Pennsylvania 
Rep.  389,  394.  And  in  that  state,  where  the  original  record  of  the  Common  Pleas  had 
been  removed  by  writ  of  error  in  the  Supreme  Court,  held,  that  on  a  trial  in  the  former 
court,  the  docket  entries  might  be  received ;  held  also,  that  the  original  record,  so 
removed,  was  admissible  without  being  authenticated  by  the  seal  of  the  Supreme  Court, 
where  it  was  then  lodged  (Eisenhart  v.  Slaymaker,  14  Serg.  &  Rawle,  153  ;  and  the  court 
say  :  "  In  England  records  are  not  permitted  to  be  earned  from  place  to  place ;  but  in 
Pennsylvania,  we  know  that  the  original  records  of  the  land  office,  as  well  as  courts  of 
justice,  are  permitted  to  be  taken  to  any  place  where  the  production  of  |the  original  is 
necessary  for  the  administration  of  justice  ;  and  in  such  case  it  is  never  authenticat  ed 
with  a  seal,  but  proved  to  be  the  original  by  parol  evidence."  Id.  In  Tennessee,  it  is  the 
practice  to  use  the  original  papers  in  suits,  as  records,  where  they  are  of  the  same  court  in 
which  the  trial  is  had.  The  propriety  of  it  is  doubted,  however,  not  because  they  are  not 
the  best  evidence,  but  because  of  the  danger  to  the  records  of  the  country.  Nichol  v. 
Ridley,  5  Yerg.  Rep.  63. 

On  a  trial  at  the  circuit,  in  New  York,  an  original  judgment  record  was  introduced, 
without  boing  proved  to  be  a  record  by  the  oath  of  the  derk  or  his  deputy  ;  this  was  held 
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of  the  postea  alone  is  not  sufficient  in  order  to  prove  a  verdict,  for 

*361     the  judgment  may  have  been  arrested,  or  a  new  *trial  may  have 

been  granted.  (1)     But  in  one  case(2)  the  Nisi  Prius   record   and 

irregular,  but  that  tie  irregularity  was  cured  by  the  production,  upou  the  argument 
before  the  Supreme  Court,  of  an  exempliiication  of  the  record.  Wood  v.  Willialns,  14 
Wend.  129.  That  a  deficiency  in  record  evidence  at  the  circuit  may  be  supplied  at  bar. 
Bee  also  Ritchie  v.  Putnam,  13  Wend.  524. 

The  omission  of  the  officer  signing  the  record  to  add  his  title  of  office  to  his  signature 
will  not  vitiate  the  record.  The  omission  may  in  all  cases  be  supplied  by  parol  proof. 
Elliott  V.  Cronk's  Adm'r,  13  Wend.  35,  40. 

(The  present  law  and  praxjtice  requires  the  judgment  to  be  entered  in  the  judgment 
book,  and  does  not  expressly  require  it  to  be  signed;  and  though  not  signed,  the  judgment 
is  not  irregular,  at  least  not  void  so  as  to  enable  a  third  person  to  object  to  its  invalidity 
on  that  ground.  The  Artisans'  Bank  v.  Tread  well,  34  Barb.  553.  The  judgment  roll 
should  contain  a  copy  of  the  judgment,  and  ought  to  be  signed  by  the  clerk.  6  How.Pr. 
226.  It  is  the  duty  of  the  clerk  to  prepare  the  judgment  roll.  Heinman  v.  Waterbury, 
5  Bosw.  686  ;  at  the  instance  of  any  ^arty  in  interest.     Hoe  v.  Sanborn,  24  How.  Pr.  26.) 

As  to  what  shall  be  sufficient  evidence  of  a  judgment  in  South  Carolina  in  favor  of  a 
party  claiming  title  to  land  in  virtue  of  a  sheriff's  sale  under  it,  see  M'Call  v.  Boatwright, 
3  Hill's  Rep.  438. 

We  saw  in  the  text,  that  in  general  the  material  and  substantial  parts  of  a  record  are 
not  liable  to  be  contradicted.  In  addition  to  the  exceptions  noticed  at  the  latter  page,  it 
may  be  well  to  observe  that  the  mere  fictitious  parts  of  a  record  never  estop  the  parties. 
Accordingly  in  England,  by  fiction  of  law,  all  judgments  are  supposed  to  be  recovered  in 
term,  and  to  relate  to  the  first  day  of  term  ;  yet  where  the  purposes  of  justice  require  the 
true  time  to  appear,  it  may  be  shown.  Littleton  v.  Cross,  3  Barn.  &  Cress.  317.  See 
Johnson  v.  Smith,  2  Burr.  Rep.  950.     See  post,  note  386. 

(1)  Pitton  V.  Walter,  1  Stra.  162  ;  B.  N.  P.  234 ;  unless  in"  the  case  of  an  issue  out  of 
chancery,  when  no  j  udgment  is  entered.  B.  N.  P.  234.  See  further  Lee  v.  Gansel,  1 
Cowp.  3  ;  Fitch  v.  Smallbrook,  T.  Raym.  32  ;  Fisher  v.  Kitchingman,  Willes,  367 ;  Holt 
V.  Meirs,  9  C.  &  P.  196. 

Note  380. — In  that  case  the  verdict  would  not  be  evidence  of  any  of  the  facts  found  by 
it.  Richardson's  Lessee  v.  Parsons,  1  Harr.  &  John.  253  ;  Ridgely  v.  Spencer,  2  Bihn.  Rep. 
70  ;  Green  v.  Stone,  1  Harr.  &  John.  405. 

In  Kentucky,  a  verdict  without  the  judgment  is  inadmissible  as  evidence  of  the  facts 
found.  Donaldson  v.  Jude,  2  Bibb's  Rep.  60.  And  in  Tennessee,  even  where  it  appeared 
that  a  rule  for  a  new  trial  had  been  continued  for  several  terms,  and  at  length  discharged, 
the  verdict  was  held  inadmissible  without  the  j  udgment ;  for  the  court  will  not  presume 
that  judgment  was  entered ;  that  fact  must  be  shown  affirmatively  by  the  party  seeking 
to  avail  himself  of  the  proceeding.  Ragan-  v.  Kennedy,  1  Overt.  Tenn.  Rep.  94. 
•  But  in  North  Carolina,  owing  to  the  looseness  of  practice  which  has  prevailed  there, 
the  verdict  is  received  without  the  judgment ;  and  the  latter,  it  seems,  will  be  presumed 
to  have  been  entered  until  the  contrary  be  shown.  Deloah  v.  Worke,  3  Hawks'  Rep.  36  ; 
State  V.  Grayton,  3  Id.  187 ;  Murphy  v.  Guyon's  Ex'rs,  1  N.  Car.  Law  Repos.  94  ;  Jones  v. 
ZolUcoflFer,  Id.  376,  378.  And  therefore  where  the  judicial  proceedings  of  that  state  are 
offered  in  evidence  in  South  Carolina,  the  courts  of  the  latter  state  extend  all  possible 
indulgence  and  liberality  toward  them ;  even  going  so  far  as  to  give  them  effect,  wher- 
ever they  have  found  aaything  from  whence  a  judgment  could  be  inferred.  But  where 
the  record  showed  a  verdict  only,  held,  that  a  j  udgment  would  not  be  presumed.  Hincle 
V.  Carruth,  1  Const.  Rep.  So.  Car.  471. 

In  Pennsylvania,  a  verdict  in  a  former  ejectment  is  evidence  against  the  defendant,  if 
he  has  acquiesced  in  it  by  paying  the  costs  and  delivering  possession,  although  no  judg- 
ment has  been  entered  upon  it.     Shaefifer  v.  Kreitzer,  6  Binn.  Rep.  430. 

The  doctrine  that  a  verdict  is  not  evidence  without  the  judgment,  is  obviously,  from  its 
reason,  entirely  inapplicable  to  a  verdict  rendered  before  a  court  possessing  no  power  to 
arrest  judgment  or  grant  a  new  trial.  Accordingly,  in  New  York,  a  verdict  rendered 
before  a  justice  of  the  peace  is  evidence  without  producing  the  judgment.  Felter  v.  Mul- 
liner,  2  John.  Rep.  181.  Nor  wc*ld  it  be  applicable,  where  the  sole  object  of  introducing 
the  verdict  was  to  prove  the  rendition  of  the  verdict  itself,  as  a  fact,  without  reference  to 
the  circumstances  upon  which  it  was  founded.  See  Barlow  v.  Dupuy,  1  Martin's  Lou. 
Rep.  (N.  S.)  442 

With  respect  to' the  doctrine  above  adverted  to,  in  its  application  to  criminal  cases,  see 
ante,  note  292. 

(2)  Garland  v.  Sooones,  2  Esp.  648. 

Note  381. — In  an  action  on.  an  indemnity  bond,  the  postea  was  held  sufficient  proof  of 
an  allegation  that  the  plaintiff  was  obUged  to  pay  and  did  pay  a  certain  sum  as  and  for 
damiges  recovered,  where,  in  consequence  of  an  arrangement  between  the  parties,  no 
judgment  was  entered  up.    HaVarass  v.  Bradshaw,  9  Price,  859.    And  in  New  York,  in 
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postea  have  been  held  sufficient  to  support  a  plea  of  set-off  on  an  action  for 
contribution.  And  in  another,(l)  Abbott,  C.  J.,  admitted  the  postea  as 
evidence  of  the  amount  recovei-ed  by  the  verdict,  without  proof  of  the 
judgment :  at  the  same  time  expressing  a  doubt. 

Postea,  when  admissible.  Where  it  is  intended  to  be  shown  that  some 
■*362     particularifact  took  place  *at  the  trial  of  a  cause,  which  fact  should  have 

been  indorsed  upon  the  postea,  as  e.  g.,  that  a  juror  was  withdrawn,  or 
a  verdict  taken  for 'the  plaintiff  subject  to  a  reference,  that  fact  can  only  be 
proved  by  producing  the  postea;{i)  and  it  has  also  been  decided,-that  the 
fact  of  a  cause  having  been  tried,  or  the  day  on  which  it  was  tried,  must  be 
proved  in  the  same  manner.  (3)  But  it  is  not  necessary  in  such  cases  to 
show  that  the  record  has  been  forma,lly  drawn  up; (4)  thus  the  production 
of  the  postea  indorsed  on  the  Nisi  Prius  record  will  be  sufficient  evidence 
that  a.trial  took  place,  in  order  to  introduce  the  testimony  of  a  deceased 
witness,(4)  or  of  a  person  indicted  for  perjury.  (5)  Still  less  is  it  necessary 
to  draw  up  the  formal  record,  where  from  the  course  of  practice  it  would 
not  have  been  made  up ;  as  where  a  former  trial  had  taken  place  before  the 
same  court  while  sitting  under  the  same  commission,  (6)  or  where  there  had 
been  a  motion  for  a  new  trial  in  the  cause,  the  proceedings  relating  to  which 
it  is  proposed  to  prove. C?) 

an  action  to  recover  over  on  a  bond  of  indemnity,  held,  that  tlie  postea  was  evidence  to 
prove  the  fact  of  a  suit  and  verdict,  and  the  extent  to  which  the  defendant  was  liable. 
Kip  V.  Brigham,  7  John.  Rep.  168, 171.  So  in  an  action  by  the  grantee  against  the  grantor 
of  lands  on  a  covenant  against  incumbrances,  the  postea  in  an  action  of  ejectment  against 
the  former,  was  held  evidence  of  the  existence  of  the  ejectment  suit,  and  the  fact  of  a 
verdict  having  been  rendered.  Waldo  v.  Long,  7  John.  Rep.  173.  See  algo  Gresley's  Eq. 
Ev.  109. 

(1)  Foster  v.  Compton,  2  Stark.  R.  365. 

(2)  R.  V.  Page,  6  Esp.  83. 

(3)  Thomas  v,  Ansley,  6  Esp.  80  ;  Parry  v.  CoUis,  Peabe  Add.  Ca.  47  ;  S.  C,  not  S.  P.,  2 
Esp.  399. 

(4)  B.  N.  P.  234 ;  Pitton  v.  Walter,  1  Stra.  162. 

(5)  R.  v.  Browne,  3  C.  &  P.  573  ;  R.  v.  Coppard,  M.  &  M.  118 ;  R.  v.  lies,  Ca.  temp. 
Hardw.  1818  ;  R.  v.  Alford,  1  Lea.  150 ;  R.  v.  Lincoln,  R.  &  R.  421.  But  see  R.  v.  Thring, 
5  C.  &  P.  507.  •        ' 

Note  382. —  See  1  Barnadis.  Rep.  243 ;  Barnes.  449  ;  7  Mod.  Rep.  451.  In  a  prosecution 
for  perjury,  the  indictment  alleged  a  trial  at  Nisi  Prius,  and  that  the  accused  committed 
the  offence  on  such  a  trial.  It  turned  out  in  evidence  that  on  the  alleged  trial,  one  of  the 
defendants  was  acquitted  and  examihed  as  a  witness  ;  that  the  accused  was  then  called 
to  impeach  him,  and  on  his  cross-examination,  denied  having  had  any  communication 
with  the  party  for  whom  he  was  sworn  respecting  the  trial.  The  perjury  was  assigned 
as  consisting  in  what  the  accused  stated  on  his  cross-examination.  To  prove  that  the 
cause  came  on  for  trial,  as  alleged,  the  Nisi  Prius  record  was  produced,  with  a  minute  of 
the  verdict  endorsed  by  the  officer  in  these  words  :  "  verdict  for  plaintiff,  damages.  Is." 
Ijord  Tenterden  at  first  inclined  to  think  this  was  not  sufficient  without  the  postea  ;  and 
he  suggested  that  if  the  minute  were  taken  as  evidence,  it  would  appear  that  there  was  a 
general  verdict  against  all  the  defendants,  whereas  it  seemed  necessary  to  the  support  of 
the  prosecution  to  show  that  the  defendant  who  was  made  a  witness,  had  been  acquitted, 
inasmuch  as  the  imputed  perjuiy  only  arose  out  of  his  being  examined  as  a  witness.  On 
consultation,  however,  with  Bailey,  Littledale,  and  Park,  J's,  his  Lordship  held,  that  the 
minute  indorsed  as  mentioned,  was  competent  evidence  of  the  trial,  and  that  the  other 
difficulty  might  be  obviated  by  parol  evidence  that  the  defendant  who  had  been  used  as 
a  witness  on  the  first  trial,  had  been  there  examined.  A  short-hand  writer  was  then 
called,  who  testified,  that  such  defendant  was  acquitted  on  the  first  trial,  and  then  exam- 
ined ;  whereupon  Denman  inquired  if  that  wUs  deemed  proof  of  the  acquittal  f  Per  Lord 
Tenterden,  C.  J. ;  "No;  but  it  is  good  proof  that  he  was  examined."  Brown's  Case,  1 
Mood.  &  Malk.  315  ;  S.  C,  3  Carr.  &  Payne,  572. 

In  Pennsylvania,  on  an  indictment  for  perjury,  the  poste/t,  in  the  suit  in  which  the 
perjury  was  alleged  to  have  been  committed,  has  been  held  essentially  necessary.  Ees- 
publica  V.  Goss,  2  Yeates'  Rep.  479.     See  Rex  v.  Pa^e,  2  Esp.  N.  P.  Rep.  650,  note. 

(6)  R.  v.  Tooke,  25  How.  St.  Tr.  446.  449  ;  R.  v.  Smith,  8  B.  &  Ad.  343. 

(7)  K.  V.  Browne,  ut  aupra  ;  S.  C,  not  S.  P.,  M.  &  M.  315.  See.  as  to  the  production  of 
the  postea  in  proceedings  in  error.  King  v.  Reginam,  7  Q.  B.  782,  797. 
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*363  *  Depositions  at  chambers.  Writs.  A  copy  of  depositions,  sworn  at  a 
judge's  chambers,  and  delivered  out  by  his  clerk,  and  attested  by  his 
signature,  is  admissible  evidence,  without  proof  of  its  having  been  examined 
with  the  original.  (1) 

When  a  writ  is  only  an  inducement  to  the  action,  the  fact  of  taking  out 
the  writ  may  be  proved  by  producing  it,  because  before  the  writ  is  returned 
it  is  not  a  record.  But  where  the  writ  has  been  returned^"  and  is  itself  the 
gist  of  the  action,  there  ought  to  be  a  copy  from  the  record,  as  the  best 
proof  of  which  the  nature  of  the  case  is  capable.  (2) 

In  an  action  against  a  sheriff  for  a  false  return  to  a  writ  of  f.  fa.,  oiRce 
copies  of  the  writ  and  return,  which  are  not  proved  to  have  been  examined 
capies,  are  not  receivable  in  evidence,  even  where  the  original  cause  was  in 
the  same  court  as  the  action  against  the  sheriff.  (3)  It  has  been  held,  how- 
ever, in  an  action  of  trespass  against  a  sheriff  for  seizing  goods,  (4)  that  if 
the  plaintiff  puts  in  the  sheriff's  warrant  to  his  officer,  which  recites  a  writ 
at  the  suit  of  a  judgment  creditor,  that  is  some  evidence  of  the  writ.  (5) 

(1)  Duncan  v.  Scott,  1  Camp.  100. 

(2)  B.  N.  P.  334.  As  to  proiucing  the  original  writ,  in  order  to  prove  allowance  of^ 
writ  of  error,  see  Cleghorn  v.  Desanges,  3  B.  Moore,  83 ;  Gow,  66.  As  to  the  effect  of  writs, 
indorsements  thereon,  and  returns,  see  Brown  v.  Dean,  2  N.  &  M.  317. 

(3)  Pitcher  v.  King,  1  C.  &  K.  655.  The  sheriff's  book  is  not  the  proper  evidence  of  the 
contents  of  a  writ,  nor  will  the  court  take  judicial  notice  of  that  book.  Russel  v.  Dickson, 
6Bing.  443. 

In  an  action  against  the  sheriff  for  a  false  return  his  return  of  nuUa  tona  is  prima  fade  evi- 
dence in  his  favor.  Pardee  v.  Bobertson,  6  Hill  Rep.  550.  It  is,  however,  evidence  only  of  such 
acts  as  he  is  specifically  required  to  perform.  Browning  v.  Hanford,  5  Denio  Eep.  586. 
The  execution  properly  returned  and  filed  is  a  record.  Walden  v.  Davison,  15  Wend. 
575.  If  lost  in  the  hands  of  the  sheriff  after  levy,  the  court  will  order  a  new  one  like  the 
original  to  be  Substituted  in  its  place,  and  hold  that  admissible  as  primary  evidence. 
Burkle  v.  Luce,  1  Comst.  163. 

(4)  Bessy  v.  Windham,  6  Q.  B.  166.     See  also  Havnes  v.  Hayton,  cit.  Id.  169. 

(5)  See  Glave  v.  Wentworth,  before  Parke,  B.,  6  P.  B.  173,  n.,  contra. 

Note  ;'.83. — Protection  of  a  piMic  officer,  extent  of. — That  in  an  action  brought  by  the 
defendant  in  execution  against  the  officer,  for  taking  goods  under  it,  the  latter  need  show 
a  judgment,  is  a  rule  now  well  settled  and  very  generally  recogpized.  It  stands  upon  the 
same  principle  noticed  ante  (note  293,)  which  protects  a  ministerial  officer  in  other  cases, 
for  acts  done  by  him  in  virtue  of  process,  regula/r  and  valid  upon  its  face.  And  though 
the  court  which  issued  the  process  had  no  jurisdiction,  and  the  party  in  whose  favor  it 
issued  would  not  be  able  to  justify  under  it,  still  a  complete  protection  v?ill  be  afforded  to 
the  officer,  to  whom  the  law  has  confided  the  duty  of  executing  it.  -Holmes  v.  Nuncaster, 
13  John.  Rep.  395  ;  Parmslee  v.  Hitchcock,  12  Wend.  96  ;  Coon  v.  Congden,  Id.  496 ;  Yates 
V.  St.  John  &  Van  Alstyne,  Id.  75  ;  Savacool  v.  Boughton,  5  Id.  170 ;  Harget  v.  Blackshear, 
Taylor's  M.  C.  Rep.  107,  per  Haywood  J. ;  Damon  v.  Bryant,  3  Pick.  411,  413 ;  Clay  v. 
Caperton,  1  Monroe,  10,  11.  See  also  Cleveland  v.  Rogers,  6  Wend.  Rep.  438 ;  Briton  v. 
Cole,  1  Salkeld,  408,  409  ;  M'Cormick  v.  Miller,  3  Pcilina.  Rep.  230.  See  Earl  v.  Camp,  16 
Wend.  Rep.  563  ;  Parker  v.  Walrod,  Id.  513 ;  Hoose  v.  Sherrill,  Id.  33.  But  there  is  a  dis- 
tinction between  the  plaintiff,  at  whose  suit  an  execution  is  issued,  and  the  officer.  The 
former,  when  sued,  must  show  a  judgment,  if  he  justifies  under  the  process.  Clay  v. 
Caperton,  1  Monroe's  Rep.  10 ;  Britton  v.  Cole,  1  Salk.  408,  409.  Where  the  plaintiff  in 
an  execution,  however,  sues  the  officer  or  his  representative,  for  money  collected  under 

the  same,  the  former  need  not  show  a  judgment.  It  is  not  for  the  officer  or  his 
*364    representatives  to  put  the  plaintiff  upon  proof  *of  a  judgment  in  such  cases.    They 

are  estopped  from  denying  it.  8embk,  Elliott  v.  Croijk's  Adm^rs,  13  Wend.  35.  40. 
And  the  sheriff,  to  recover  the  purchase  money  from  his  vendee,  need  not  produce  the 
judgment,  but  only  the  writ  upon  which  he  sold,  and  prove  the  sale.  Davis  v.  Baxter,  5 
Watts'  Rep.  515.  An  officer  who  sues  a  m^e  stranger,  having  no  pretense  of  title,  in 
trespass  or  tnver,  for  intermeddling  with  gviods  levied  on  by  him  under  an  expcution, 
need  not  show  a  judgmojit.  Barker  v.  Miller,  0  John.  Rep.  195 ;  Blackley  v.  Sheldon,  7 
Id.  32  ;  Spoor  v.  Holland,  8  Wend.  445  ;  Wilbraham  v.  Snow,  2  Saund.  Rep.' 47.  So  where 
the  officer  is  sued  by  such  stranger.  Per  Cur.  in  Barker  v.  Miller,  aupra  ;  Ante,  note  293, 
S.  P.,  wrongly  express.  Otherwise,  however,  where  a  stranger  suing  the  officer  shows  in 
himself  a  title  to  the  property,  anterior  to  the  levy,  and  good  as  against  the  defendant  in 
the  execution  ;  for  then  the  officer,  in  order  to  defend  himself,  can  only  do  so  by  attacking 
such  title  as  void  for  fraud  in  respect  to  creditors,  in  which  case  he  is  bound  to  show  a 
judgment.     Per  Walworth,  Ch.,  Parker  v.  Walrod,  16  Wend.  514, 516,517.    (Sde  a  review 
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of  this  case  in  Hall  v.  Stryker,  27  N.  Y.  596,  a  case  of  attachment,  and  Binchey  v.  Stryker, 
28  N.  Y.  45,  post,  p.  366.)  See  infra.  The  officer's  right  to  sue  an  officious  stranger,  as 
above  mentioned,  depends  upon  his  special  property  and  his  liability  over.  His  process 
and  levy  in  such  case  show  him  prima  facie  entitled  to  the  property ;  but  where  he  estab- 
lishes no  prior  actual  possession,  the  defendant  may  defeat  the  suit  by  proving  that  the 
officer's  process  was  void,  as  having  issued  upon  a  judgment  obtained  vrithout  jurisdiction. 
For^ln  that  event,  it  appears  that  the  officer  has  no  special  property  and  is  not  liable  over. 
Earl  V.  Camp,  16  Wend.  562.  His  indorsement  of  levy  and  possession  taken  is,  it  seems, 
sufficient  to  show  an  actual  possession  in  the  first  instance ;  but  when  the  process  is 
impeached  as  utterly  void  for  any  cause,  if  he  would  maintain  his  action  on  the  ground  of 
prior  possession,  he  should  go  further  and  show  such  possession  by  better  evidence.  Id. 
569,  570.  And  where  an  officer  sues  to  recover  property  levied  on  by  him,  and  it 
appears  clearly  that  the  plaintiff  in  the  execution  is  the  real  prosecutor  the  officer  being 
merely  a  nominal  party,  he  must  show  a  valid  judgment.    Semble,  Id. 

Where  a  purchaser,  through  sale  under  a  judgment  and  execution,  sues  as  such  to 
recover  the  property  purchased,  he  must,  in  general,  produce  the  judgment,  execution, 
&c. ;  for  they  are  parts  of  his  title.  This  is  so,  whether  the  property  be  real  or  personal. 
Yates  V.  St.  John  &  Van  Alstyne,  12  Wend.  74,  75,  76  ;  Jackson  v.  Hasbrouck,  12  John. 
Rep.  213  ;  Carter  v.  Stimpson,  7  Id.  535  ;  Doe  v.  Smith,  3  Stark.  Rep.  199  ;  Glasier  v.  Eve, 
1  Bing.  Rep.  209  ;  S.  C,  8  Moore,  46  ;  Lanning's  Lessee  v.  Dolph,  4  Wash.  C.  C.  Rep.  634, 
625  ;  S.  P.,  per  Moore,  J.,  in  Harget  v.  Blackshear,  Taylor's  N.  C.  Rep.  107  ;  Earl  V.  Camp, 
16  Wend.  563.    But  see  contra,  per  Haywood.  J.,  Id.  pp.  107  to  110. 

In  the  above  case  of  Yates  v.  St.  John  &  Van  Alstyne,  the  plaintiff  in  the  execution 
became  the  purchaser  at  the  sale,  and  sued  to  recover  the  property.  The  defendants, 
after  the  sale  under  the  plaintiff's  execution,  took  and  sold  the  property  on  an  execution 
against  the  same  person  named  as  defendant  in  the  plaintiff's  execution  ;  St.  John,  the 
plaintiff  in  the  last  execution,  becoming  the  purchaser,  and  Van  Alstyne  acting  as 
sheriff.  On  the  trial,  the  plaintiff  proved  his  execution,  the  sale,  the  value  of  the 
property,  and  then  rested ;  and  the  defendants,  after  proving  their  judgment,  execution 
and  sale,  insisted  that  the  plaintiff  could  not  maintain  his  action  unless  he  produced  his 
judgment.  The  circuit  judge  held  accordingly,  and  directed  a  nonsuit,  which  was  after- 
ward moved  to  be  set  aside ;  but  the  Supreme  Court  denied  the  motion,  holding  agreeably 
to  the  general  doctrine  above  stated,  that  the  purchaser  who  seeks  to  make  title,  as  such, 
must  produce  the  judgment.  But  Savage,  C.  J.,  who  delivered  the  opinion,  added  ;  "  It 
is  true  that  as  against  the  defendant  in  the  execution,  it  is  not  necessary  to  produce  the 
judgment,  because  he  is  the  party  to  the  record.  It  is  contended  that  all  who  claim 
under  him  stand  in  the  same  situation.  This  last  proposition  seems  to  have  been  denied 
in  the  case  last  cited.  Glasier  v.  Eve,  1  Bin.  Rep.  209.  The  execution  may  have  been 
prima  facie  sufiBcient,  but  when  the  defendant  St.  John  showed  himself  a  hona  fide  pur- 
chaser of  property  in  possession,  as  I  infer,  of  the  former  owner,  the  plaintiff  was  called 
on  to  show  a  complete  title.  The  defendants  in  this  suit,  I  apprehend,  do  not  stand 
precisely  in  the  situation  of  the  defendant  in  the  execution,  in  relation  to  the  plaintiff. 
These  parties  both  claim  the  property  as  once  owned  by  Y.  (the  defendant  in  both  execu- 
tions), and  claim  adversely  to  each  other.  The  defendants  in  this  suit  are  neither  parties 
nor  privies  to  the  execution  under  which  the  plaintiff  purchased."  Id.  75,  76.  We  have 
not  been  able  to  find  any  other  adjudged  case,  in  which  it  has  been  -suggested  that  a 
purchaser,  under  a  sheriff's  sale,  making  title  merely  as  such,  against  the  defendant,  was 
not  bound  to  produce  the  judgment;  unless,  indeed,  something  of  that  nature 
*365  may  be  gathered  from  *the  very  meagre  report  of  Glasier  v.  Eve  (supra),  as  con- 
tained in  Bingham,  and  in  8  Com.  Law  Rep.,  from  which  latter  the  chief  j  ustice 
cited  it.  The  same  case  is  better  reported  in  8  Moore,  46,  and  there  it  vrill  be  seen  that 
no  such  proposition  was  sanctioned  by  the  court.  The  case  was  briefly  this :  the  plaintiff 
sued  in  trover  for  certain  cattle,  and  sought  to  make  title  under  two  executions  against 
B.,  and  a  bill  of  sale  in  virtue  thereof  to  him  by  the  sheriff.  The  defendants  claimed  as 
assignees  of  B.,  who  became  bankrupt  subsequent  to  the  bill  of  sale  by  the  sheriff.  The 
plaintiff  produced  the  warrants  of  attorney  under  which  his  judgments  were  confessed, 
and  also  the  executions  and  bill  of  sale;  but  omitting  to  prove  the  judgments,  he  was 
nonsuited.  On  motion  made  to  set  aside  the  nonsuit,  it  was  contended,  that,  as  against 
the  defendant  in  the  execution,  the  plaintiff  would  not  be  bound  to  produce  the  judg- 
ment, and  that,  as  the  assignees  claimed  under  him.  they  must  abide  by  the  same  rule. 
On  the  other  side  it  was  answered,  that  the  defendants  were  not  shown  to  be  assignees ; 
and  even  if  they  were,  still  the  plaintiff's  title  depended  on  the  judgments,  which  should 
have  been  produced.  Dallas,  C.  J.,  according  to  the  report  in  Moore,  gave  no  opinion 
upon  the  question  whether,  if  the  defendants  had  been  shown  assignees,  the  plaintiff 
would  have  been  excused  from  producing  the  judgments ;  but  he  confined  himself 
strictly  to  the  case  presented,  and  assuming  that  they  were  not  shown  to  bo  assignees ; 
held,  that  the  nonsuit  was  properly  granted.  Park,  J.,  concurred.  Burrough,  J.,  how- 
ever, distinctly  repudiated  the  doctrine  advanced  on  the  side  of  the  plaintiff^  and  said : 
"  It  appears  to  me  that  even  if  the  defendants  had  defended  the  action  as  assignees,  the 
judgments  should  have  been  produced  on  being  called  for  at  the  trial."  8  Moore,  51. 
Vol.  II.  39 
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He  admitted,  however,  that  the  writ  would  be  sufficient  for  the  sheriff,  because  it  is  the 
authority  under  which  he  acts ;  "  but  that  does  not  extend  to  other  persons."    Id. 

Nor  is  this  doctrine,  that  as  against  the  defendant  in  the  execution,  a  purchaser,  seeking 
to  make  title  under  it,  need  not  produce  the  judgment,  supported  by  the  New  York 
cases.  But  the  same  court  which  decided  Yates  v.  St.  John  &  Van  Alstyne  (supra),  in  a 
former  case  (Jackson  v.  Hasbrouck,  12  John.  R.  213),  laid  down  a  doctrine  directly  the 
reverse.  There,  a  purchaser  of  land  under  a  sheriff  sale  sued  in  ejectment  to  recover 
possession  from  one  who,  as  was  shown,  was  in  possession  under  the  defendant  in  the 
execution.  The  court  held  that  the  plaintiff  was  bound  to  produce  the  judgments  under 
which  the  premises  were  sold,  as  well  as  the  executions.  Thompson,  J.,  who  delivered 
the  opinion,  said,  that  the  defendant  was  not  a  party  to  the  judgments ;  that  although  it 
appeared  he  held  under  S.,  the  defendant,  in  the  executions,  still  it  might  be  questioned 
whether  he  was  chargeable  with  knowledge  of  the  judgments  in  the  same  manner  as  S. 
would  be.  "  But  admitting,"  he  added,  "  the  defendant  to  stand  in  the  same  situation  as 
S.  himself  would,  I  should  still  think  it  necessary  to  prove  the  judgments.  A  tenant  by 
elegit,  in  order  to  recover  possession  of  the  land  extended,  must  prove  the  judgment,  as 
well  as  the  elegit.  Buller,  104 ;  2  Peake's  Ev.  315.  And  the  case  of  Carter  v.  Simpson 
(7  John.  Rep.  585),  this  court  decided,  that  proof  of  a  purchase  of  property  at  a  constable's 
gale,  did  not  show  such  an  interest  in  the  purchaser  as  would  enable  him  to  maintain 
trespass  for  an  injury  done  to  the  property,  without  showing  the  authority  under  which 
the  constable  acted."  Id.  274,  375.  See  algo  Fenwick  v.  Floyd's  Lessee,  1  Harr.  &  Gill, 
172;  Cooper's  Lessee  v.  Qalbraith,  8  Wash.  C.  C.  Rep.  546  ;  Smith  v.  Moorman,  1  Mon- 
roe, 154. 

The  reason  given  by  the  learned  Chief  Justice,  in  Tates  v.  St.  John,  &  Van  Alstyne, 
viz. :  that  the  defendant  is  the  pa/rty  to  the  record,  seems  to  us  not  at  all  satisfactory.  The 
principle  upon  which  a  purchaser,  in  making  title  in  ordinary  cases,  has  been  held  bound 
to  produce  the  j  udgment,  is,  that  otherwise  the  defendant's  property  might  be  divested 
where  there  was  in  fact  no  judgment,  or  only  one  utterly  void  He  must  therefore  show 
such  a  judgment  as  would  at  least  be  valid  until  reversed,  though  he  cannot  be  affected 
by  any  mere  irregularity  either  in  the  judgment  or  execution  not  rendering  them  entire 
nullities.  See  Earl  v.  Camp,  16  Wend.  567.  And  therefore  to  say,  that  as  against  the 
defendant  in  the  judgment,  the  purchaser  need  produce  only  the  execution  "  because  he 
is  the  party  to  the  record,"  looks  very  much  like  a  petitio  principii ;  for  non  constat  that 
there  is  a  record. 

The  same  rule  which  requires  a  purchaser,  when  plaintiff  and  seeking  to  make  title,  to 
produce  the  judgment  as  well  as  the  execution,  applies  to  him  also  when  sued  for  the 
property  purchased.  Wilson  v.  Conine,  2  John.  Rep.  280;  Thompson  v.  Chauveau,  6 
Mart.  Lou.  Rep.  (N.  S.)  458 ;  Jackson  v.  Caldwell,  1  Cowen's  Rep.  632,  640,  641,  643.  644  ; 
Curtis  V.  Swearingen,  Breese,  160 ;  Den  v.  Wright,  1  Pet.  C.  C.  Rep.  64,  66.  See 
*366  Jackson  v.  Roberts'  Ex'rs,  11  Wend.  433, 438,  et  *seq.  And  in  such  case,  where  the 
Bale  was  under  a  decree  of  the  Court  of  Chancery,  and  the  purchaser,  in  deraigning 
title,  produced  a  decretal  order  directing  execution  to  issue  on  a  prior  decree  recited  in 
the  decretal  order,  held,  that  the  original  decree,  which  was  the  basis  of  the  execution, 
should  be  produced.  Wilson  v.  Conine,  supra.  The  recital  in  the  sheriff's  deed  of  prop- 
erty sold  under  an  execution,  vrill  not  prove  the  judgment ;  the  judgment  itself,  as  well 
as  the  execution,  must  be  directly  proved  in  the  regular  mode.  Weyand  v.  'Tipton,  5 
Serg.  &  Rawle,  333.  See  Jackson  v.  Roberts'  Ex'rs,  11  Wend.  433  ;  Thompson  v.  Bullock, 
1  Bay's  Rep.  364.  Where  the  judgment  is  thus  collaterally  called  in  question,  merely  to 
show  the  officer's  authority  to  sell,  a  very  imperfect  transcript  has  been  admitted.  Lan- 
sing's Lessee  v.  Dolph,  4  Wash.  C.  C.  Rep.  635.  Further  as  to  the  mode  of  proving 
judgments  in  these  and  similar  cases,  see  post,  of  the  next ;  also  ante,  notes  871  and  879. 
As  to  their  admissibility,  and  the  effect  of  irregularities  and  variances  in  the  execution 
from  the  judgment,  when  they  are  used  by  purchasers,  see  'Ten  Eyck  v.  Walker,  4 
Wendell,  643 ;  Jackson  v.  Anderson,  4  Wendell,  474 ;  Jackson  ex  dem.  Hunter  v.  Page, 
4  Wendell,  585 ;  Allen  v.  The  Portland  Stage  Company,  8  Greenleaf,  207.  When  tLe 
execution  is  void,  and  not  voidable  merely,  it  seems  no  title  can  be  acquired  by  a  pur- 
chaser under  it.     See  Swan  v.  Saddlemeyer,  8  Wend.  676,  681,  and  cases  there  cited. 

In  conn'-ction  with  the  doctrine  adverted  to,  ante,  note  393,  protecting  the  officer,  under 
certain  circumstances,  by  his  writ  alone,  independent  of  the  hidgment,  it  may  be  well  to 
observe,  that  though  it  appears  to  have  been  held  by  several  English  cases,  that  he  cannot 
justify  under  mesne  process  after  the  day  appointed  for  the  return,  without  showing  it 
actually  returned,  yet  with  respect  to  writs  of  execution  the  rule  is  inapplicable.  Row- 
land V.  Veale,  1  Cowp.  Rep.  18,  30  ;  Hoe's  Case,  5  Coke's  Rep.  90  ;  Doiley  v.  Joliffe,  Lane's 
Rep.  50  ;  Freemen  v.  Blewitt,  1  Salk.  Rep.  409  ;  S.  C,  1  Ld.  Raym.  Rep.  632  ;  12  Mod. 
394 ;  Holt's  Rep.  408  ;  Clieasley  v.  Barnes,  10  East's  Rep.  73,  83  ;  Middleton  v.  Price,  1 
Wils.  Rep.  17  ;  S.  C.  2  Strange's  Rep.  1184  ;  Britton  v.  Cole,  1  Salk,  408,  409  ;  Girling's 
Case,  Cro.  Car.  446 ;  3  Rolle's  Ab.  562,  pi.  14,  16. 

The  rule  that  the  sheriff,  by  neglecting  to  return  mesne  process,  forfeits  his  protection 
under  it,  has  been  recognized  incidentally  in  Massachusetts.  Oystead  v.  Shed,  12  Mass. 
Rep.  511 ;  Purrington  v.  Loriug,  7  Id.  888,  892.    It  has  been  directly  declared  to  be  law 
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in  New  Hampshire  ;  and,  it  seems,  would  apply  to  the  case  of  a  sheriff  levying  on  goods  in 
virtue)  of  an  attachment ;  bat  its  policy  is  strongly  questioned,  and  the  doctrine  will  not 
be  extended  to  cases  to  which  it  has  not  been  before' expressly  applied.  Parker  v.  Pattee, 
4  N.  Hamp.  Rep.  530,  531.  533  ;  Barrett  v.  White,  3  Id.  239.  Whether  it  is  a  law  in  New 
York,  quere.  See  Cobiirn  v.  Hopkins,  4  Wend.  577,  578,  579  ;  Gardner  v.  Campbell.  15 
John.  Kep.  400  ;  Seals  v.  Guernsey,  8  Id.  53  ;  Hopkins  v.  Hopkins,  10  Id.  373.  The  doc- 
trjne  has  never  been  applied  except  as  against  the  oflBcer  having  control  over  the  process. 
Hence,  a  baliff  may  justify  under  process  without  showing  a  return  of  it.  Britton  v. 
Cole,  1  Salk.  Rep.  408,  409  ;  Freeman  v.  Blewitt,  Id.  409  ;  S.  C,  1  Ld.  Raym.  Rep.  633  ;  12 
Mod.  394 ;  Holt's  Rep.  408 ;  Rowland  v.  Veale,  1  Cowp.  Rep.  30 ;  Girling's  Case,  Cro.  Car. 
446  ;  Oystead  v.  Shed,  13  Mass.  Rep.  511.  And  so  may  the  party  at  whose  suit  it  issued. 
Plummer  v.  Dennett,  6  Greenl.  Rep.  431.  But  if  the  party  joins  with  the  sheriff  in  a  plea, 
of  justification,  he  will  be  bound  to  show  the  process  returned.  Middleton  v.  Price,  1 
Wils.  Rep.  17  ;  S.  C,  2  Strange's  Rep.  1184. 

An  officer's  right  to  attack  a  sate  for  fraud. — The  sheriff,  or  other  officer,  in  order  to 
contest  a  sale  on  the  ground  of  its  being  fraudulent  as  against  creditors,  can  only  do  so 
by  showing,  preliminarily,  that  he  is  acting  for  a  creditor  who  has  a  right  to  attack  the 
sale  ;  and  this,  in  the  case  of  an  execution,  is  to  be  done  by  proving  the  writ  and  judg- 
ment. Damon  V.  Bryant,  2  Pick.  411 ;  Ackworth  v.  Kempe,  1  Dioug.  41 ;  High  v.  Wilson, . 
2  John.  Rep.  46.  See  Martin  v.  Rodger,  cited  in  the  text,  reported  5  Burr.  2631 ;  M'Gowen 
V.  Hay,  5  Litt.  Rep.  339,  341 ;  Jackson  v.  Caldwell,  1  Cowen's  Rep.  633 ;  Reed  v.  Davis,  5 
Pick.  388  ;  Lum  v.  Kelso,  8  Mill.  Louisiana  Rep.  64 ;  post.  Vol.  Ill,  of  the  text.  See  ante, 
note  293. 

(The  statute  declares  void  every  conveyance  made  with  intent  to  hinder,  delay  or 
defraud  creditors.  But  before  creditors  can  attack  a  sale  by  their  debtor  for  fraud,  they 
must  show  a  judgment  as  well  as  execution ;  or  where  they  proceed  by  attachment, 
they  must  show  that  tlie  justice  had  .jurisdiction,  and  that  the  proeess  was  regularly 
issued.  And  this  is  necessary  to  the  justification  of  the  officer,  as  well  as  the  creditor." 
Per  Bronson,  J.,  in  VanEtten  v.  Hurst,  6  Hill,  311.  Denio,  J.,  makes  the  same  qualifi- 
cation of  the  creditors  rights  in  Van  Heusen  v.  Radcliff,  17  N.  Y.  580  ;  Andrews  v.  Durant, 
18  N.  Y.,  496  ;  Reubens  v.  Joel,  3  Kern.  488  ;  Noble  v.  Holmes,  5  Hill,  194.  When  an 
attachment  is  issued  under  the  code,  it  is  necessary  to  show  that  the  justice  issuing  it 
acquired  jurisdiction  ;  and  if  the  sheriff  to  whom  the  same  is  issued  be  sued  for  seizing 
goods  under  it,  he  may  defend  by  showing  that  a  prior  sale  by  the  defendant  in  the  attach- 
ment suit  was  made  in  fraud  of  creditors.  Hall  v.  Stryker,  37  N.  Y.,  596.  The  creditor 
procuring  the  attachment,  acquires  by  its  service  a  specific  lien  upon  the  goods  attached  ; 
and  the  sheriff,  as  his  bailee  has  a  like  lien,  and  a  right  to  defend  his  seizure  by  showing 
that  the  title  of  the  pacty  suing  him  was  fraudulent  as  against  the  attaching  creditor. 
Rinchey  v.  Stryker,  28  N.  Y.,  45,  and  cases  there  cited  by  Balcom,  J.) 

In  High  V.  Wilson  (supra),  the  defendant  neglected  to  produce  the  j  udgment  on  the  trial 
at  the  circuit,  but  obtained  a  verdict ;  h%pToduced  it,  however,  to  the  Supreme  Court,  on 
a  motion  made  for  a  new  trial ;  and  the  court  being  clearly  satisfied  that  the  sale  relied 
on  by  the  plaintiff  from  the  execution  debtor,  was  fraudulent  as  against  creditors,  refused 
to  disturb  the  verdict.  The  judgment  in  such- cases  must  be  proved  by  the  best, evidence. 
A  copy  of  a,  copy  is  not  admissible.  Lum  v.  Kelso,  3  Mill.  Lou.  Rep.  64.  See  ante, 
note  377. 

In  Massachusetts,  when  the  officer,  being  sued  by  a  stranger,  justifies  under  an 

*367    attachment,  *and  seeks  to  attack  the  sale  to  such  stranger  on  the  ground  of  fraud 

as  against  credittftrs,  he  must  prove  the  debt  for  which  the  attachment  issued. 

Damon  v.  Bryant,  2.  Pick.  411.    (For  an  analogous  case  see  Seymour,  Receiver  v.  Wilson, 

15  How.  Pr.  R.  355.) 

When  his  return  becomes  a  record. — A  paper  cannot  be  said  to  be  "  filed  "  until  it 
reaches  its  place  of  final  deposit.  See  Garlick  v.  Sangster,  9  Bing.  46  ;  Rex  v.  Wade,  1 
Barnw.  &  Adol.  P.61  ;  White  v.  Willard,  1  Watts'  Rep.  42  ;  Fager  v.  Campbell,  5  Id.  288. 
And  until  an  execution  is  actually  deposited  in  the  clerk's  office,  the  return  does  not 
become  matter  of  record.     Welsh  v.  Joy,  13  Pick.  Rep.  482,  per  Shaw,  C.  J. 

When,  and  of  what  facts  the  officer's  return  is  evidence. — To  know  whether  a  return  is 
competent  evidence  or  not,  we  must  look  primarily  to  the  process  itself,  and  to  the  law 
regulating  the  officer's  duty  thereon.  We  have  before  had  occasion  to  observe,  when 
speaking  in  respect  to  certificates  {aTite.  note  334),  that  if  the  process  is  not  what  is  called 
returnable  process,  or  in  other  words,  if  it  be  process  upon  which  the  officer  is  not  required 
to  certify  his  doings,  his  return  will  not  be  evidence  ;  for  in  that  case  the  act  is  entirely 
unofficuU,  and  is  entitled  to  no  more  credit  than  would  be  due  to  the  certificate  of  a  pri- 
vate person,  which,  as  we  have  seen,  is  mere  hearsay.  See  ante,  note  834 ;  also  ante,  note 
107.  Thus,  in  Vermont,  the  return  of  a  collector  of  taxes,  upon  his  tax  warrant,  is  not 
evidence,  for  he  is  not  required  to  certify  his  doings.  Hathaway  v.  Goodrich,  5  Verm. 
Rep.  65.  So,  for  the  same  reason,  in  New  Hampshire,  the  return  of  a  surveyor  of  high- 
ways on  his  warrant  for  the  collection  of  highway  taxes,  is  not  evidence.  Davis  v. 
Clements,  2  N.  Hamp.  390.  See  Saxton  v.  Nimms,  14  Mass.  315,  319  to  331.  See  ante, 
p.  358. 
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And,  doubtless,  the  general  doctrine  above  stated  would  restrict  the  effect  of  a  return, 
even  upon  returnable  process,  to  such  matters  as  were  certified  by  the  officer  officioMy. 
On  this  subject  it  seema  the  rule  is  the  same  with  that  noticed  {ante,  note  334),  with 
respect  to  certificates ;  and  though  a  return  go  beyond  the  doings  of  the  officer,  as  such, 
and  though  in  that  case  it  inight  be  operative  as  to  such  parts  as  were  official,  yet  the 
extra-official  parts  would  be  Entitled  to  no  credit.  Indeed,  much  of  the  doctrine  laid  down 
in  the  note  just  referred  to,  together  with  the  cases  there  cited,  may  be  advantageously 
adverted  to  by  the  student  when  considering  questions  relating  to  the  admissibility  and 
effect  of  returns. 

On  the  principle  that  a  return  must  be  official  in  order  to  be  evidence,  it  has  been  heW, 
that  a  sheriff  cannot  make  his  return  on  an  execution  evidence  of  his  having  paid  the 
amount  collected  thereon  to  the  plaintiff.  "  Such  a  return  is  not  commanded  to  be  made 
by  the  writ,  nor  is  it  authorized  by  law."  First  v.  Miller,  4  Bibb,  311.  So  in  England. 
Cator  V.  Stakes,  1  Maule  &  Sel.  509.  The  officer  cannot  make  his  return  evidence 
of  anything  by  way  of  excusing  him  for.  not  having  performed  his  duty ;  e.  g.,  that 
he  had  omitted  to  return  by  reason  of  sickness;  for  such  return  is  extra  official. 
Bruce  v.  Dyall,  5  Monroe,  125, 126.  See  S.  C,  ante,  note  117.  And  any  mere  apology  for 
not  having  done  what  the  law  requires,  as  that  he  lost  the  process,  &c.,  and  therefore 
could  not  return  it  at  the  proper  time,  must  be  proved  in  the  ordinary  mode ;  it  cannot  be 
evidenced  by  the  return,  for  "  there  is  no  law  recognizing  such  a  return."  Holderman  v. 
Brasfield,  Litt.  Sel.  Cas.  371.  He  may  certify  his  doings;  but  it  is  doubtful  whether  he 
can  make  evidence  for  himself  by  certifying  facts  beyond  those  doings  ;  e.  g.,  the  doings 
of  the  plaintiff,  as  that  the  former  levied,  &c.,  hy  directions  of  the  latter.  Barney  v. 
Weeks,  4  "Verm.  Rep.  146.  But  guere,  how  far  is  this  so  as  to  parties,  &c.  ?  See  Gyfford 
v.  Woodgate,  11  East,  297,  cited  and  stated  in  the  text ;  S.  C,  2  Camp.  117.  Also,  see 
Townsend  v.  OUn,^  Wend.  207,  209. 

An  officer's  retum  of  acts  done  by  him  out  of  his  precinct,  as  his  having  deliveifed  to 
the  defendant  in  an  attachment,  at  his  request,  a  copy  of  the  writ,  is  extra-official,  and 
furnishes  no  evidence  of  notice.    Semble,  Arnold  v.  Tourtelott,  13  Pick.  Rep.  172. 

But  a  fact  unnecessarily,  or  even  improperly  returned,  may  be  evidence  against  the  offi- 
cer, to  be  treated  like  his  written  acknowledgment.  See  Williams  v.  Cheesebrough,  4 
Conn.  Rep.  356,  361. 

As  to  the  person  who  makes  the  return,  it  has  been  held  in  Massachusetts,  that  where 
the  deputy  who  sold  under  an  execution,  died  after  the  return  day  without  having  entered 
on  the  writ  a  certificate  of  his  doings,  the  sheriff  might  make  the  return,  and  that  the 
purchaser  would  take  a  valid  title  under  it.  Ingersol  v.  Sawyer,  2  Pick.  Rep.  276.  And 
one  who,  as  sheriff,  has  levied  and  sold  under  an  execution,  may  make  a  valid  return 
thereon  a  long  time  after  he  has  ceased  to  be  in  office.  So  of  a  deputy  sheriff. 
*368  Welsh  v.  Joy,  13  Pick.  Rep.  477.  But  guere  ;  is  *8uch  a  return  conclusive  as  it 
respects  th^  parties  ?  See  Weidman  v.  Weitzel,  13  Serg.  &  Rawle,  96  ;  Williams 
V.  Carr,  1  Rawle,  420,  433,  423  ;  Meredith  v.  Shefrall,  1  Pennsyl.  Rep.  497,  stated  infra. 
In  Vermont,  by  statute,  a  deputy  sheriff  is  recognized  as  a  distinct  officer,  whose  doings 
oh  process  may  be  certified  in  his  own  name,  and  need  not  be  in  the  name  of  the  sheriff. 
Eastman  v.  Curtis,  4  Verm.  Rep.  616.  In  Kentucky,  though  a  deputy  sheriff  or  sergeant 
cannot  appoint  a  general  deputy,  yet  he  may  empower  another  to  do  a  particular  act ;  and 
therefore,  where  a  deputy  sergeant  had  authorized  a  constable  to  serve  a  summons  in  the 
general  court,  who  accordingly  did  so,  and  the  deputy  sergeant  returned  the  summons 
served,  in  his  own  name,  held,  that  such  return  was  properly  made.  Sergeant  of  the 
Court  of  Appeals  v.  George,  5  Litt.  Rep.  198.  In  New  York,  a  plaintiff,  if  he  be  a  sherifi; 
or  specially  deputed  for  that  purpose,  may  serve  his  own  capias,  where  no  bail  is  required, 
and  his  retum  will,  it  seems,  be  evidence.  See  Bennett  v.  Fuller,  4  John.  Rep.  486 ;  Tut- 
tle  V.  Hunt,  3  Cowen's  Rep.  436,  437.  So  as  to  a  summons  in  a  justice's  court,  where  the 
plaintiff  is  a  constable,  or  especially  deputed  to  make  service.  Tuttle  v.  Hunt,  2  Cowen's 
Rep.  436 ;  Putnam  v.  Mann,  3  Wend.  302,  204,  205. 

In  giving  effect  to  the  return  of  an  officer,  even  where  it  is  strictly  official,  regard  is  in 
many  instances  to  be  had  to  his  territoiial  authority.  Thus,  Where  it  is  material,  for  any 
purpose,  that  a  return  should  show  a  defendant  not  an  inhabitant  of  a  particular  district, 
the  return  of  an  officer  whose  bailiwick  does  not  necessarily  cover  the  whole  district, 
that  the  defendant  is  not  an  inhabitant  of  his  haUiwiak,  is  not  enough.  Gully  v.  Sanders 
Litt.  Sel.  Cas.  434     See  Palister  v.  Little,  6  Greenl.  Rep.  350. 

In  general,  faith  is  given  to  the  official  returns  of  public  offioera,  like  the  sheriff,  &c. 
The  law  makes  them  certifying  officers  of  their  doings  upon  returnable  process,  by  requi- 
ring them  to  return,  and  holding  tliem  responsible  for  the  truth  of  their  returns.  Hence 
such  returns  are  commonly  evidence,  of  more  or  less  force,  according  to  circumstances, 
and  particularly  with  respect  to  the  parties  against  or  for  whom  they  are  sought  to  be 
used.  Hathaway  v.  Goodrich,  5  Verm.  Rep.  65 ;  Gyfford  v.  Woodgate,  11  East,  299 ; 
Davis  V.  Clements,  3  N.  Hamp.  Rep.  390. 

1.  As  to  strangers. — It  is  a  well  settled  rule,  that  an  official  return,  upon  returnable  pro- 
cess, is  prima  facie  evidence,  even  against  strangers;  "  because  it  is  the  official  act  of  a 
man  acting  under  oath."  Per  Gibson,  J.,  in  Hyskell  v.  Givin,  7  Serg.  &  Rawle,  371.    "  As 
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relative  to  strangers,  credence  is  due  to  the  uncontradicted  official  suit  (return)  of  the 
sljeriff,  when  third  persons  are  concerned."  Per  Hosmer,  C.  J.,  in  DuttcJfi  v.  Tracy,  4  Conn. 
Rep.  94.  Accordingly,  the  return  of  the  sheriff,  upon  a  writ  commanding  him  to  put  T. 
in  possession  of  certain  premises,  was  received  in  a  proceeding  for  forcible  entiy  by  T.,  to 
prove,  as  in  his  favor  against  persons  not  parties  to  the  execution,  that,  prima  fame,  pos- 
session was  delivered  to  T.,  as  mentioned  in  the  return.  Dutton  v.  Tracy,  4  Conn.  Rep. 
79.  A  return  of  service  upon  process,  is  prima  fade  evidence  that  it  was  so  served  in  an 
action  against  the  officer  who  issued  it.    Allen  v.  Gray,  11  Conn.  Rep.  95. 

But  a  return  of  a  sheriff  is  seldom  more  than  prima  facie  evidence  to  afiFect  strangers, 
and  the  latter  may  generally  vary  or  contradict  it  by  parol  evidence.  See  the  cases  supra; 
also,  Caldwell  v.  Harlan,  3  Monroe,  349,  351,  353  ;  Bott  v.  Burnell,  9  Mass.  Rep.  96,  99  ; 
Field  V.  The  United  States,  9  Peters'  R.  183.  A  familiar  illustration  isjs  where  a  person, 
other  than  the  defendant  in  execution,  sues  or  is  sued  for  property  levied  on  under  it,>  in 
which  case  the  return  usually  states  the  property  to  belong  to  the  judgment  debtor ;  but 
the  real  owner  Is  always  permitted  to  contradict  such  statement.  Whiting  v.  Bradley,  2 
New  Hamp.  Bep.  83 :  Bloxham  v.  Oldham,  1  Burr.  33,  33  ;  Alworth  v.  Kemp,  1  Doug.  40 
to  43 ;  arae,  p.  388. 

A  return,  however,  has  sometimes  been  held  to  conclude  persons  who  were  not  strictly 
parties  or  privies  to  the  process.  Thus,  where  A.  assigned  a  bond,  promising  in  the 
assignment  to  be  responsible  to  B.,  the  assignee,  should  the  obligor  prove  insolvent,  and 
B.  assigned  the  same  bond  by  the  like  assignment  to  D.,  who  commenced  a  suit  on  the 
bond,  obtained  judgment,  and  issued  a  fi.fa.  thereon,  to  which  the  sheriff  returned  "no 
effects ;"  held,  that  this  return  was  sufficient  to  charge  A.,  in  a  suit  on  his  assignment  by 
B.,  and  proof  that  the  obligor  was  not  insolvent  was  decided  inadmissible.  Goodall  v. 
Stuart,  3  Hen.  &  Want  105.  The  return  of  a  sheriff  that  a,  fi.fa.  is  satisfied,  is  conclusive 
upon  his  sureties  that  he  had  received  the  money,  in  an  action  on  his  official  bond.  Gov- 
ernor V.  Twitty,  1  Dev.  Bep.  153.  But  see  S  C,  3  Hawks'  Bep.  5.  Although  the  sure- 
ties were  not  parties  to  the  fi.  fa.,  still,  as  it  concludes  the  plaintiff  therein  so  long  as  it 
stands,  and  prevents  him  from  any  remedy  against  the  defendant,  it  shall  therefore 
*369  conclude  *the  sureties.  Governor  v.  Twitty,  swpra.  In  debt,  on  a  replevin  bond, 
in  Pennsylvania,  the  sheriff's  return  of  dongatur,  after  a  judgment  de  retorno 
habendo,  was  held  conclusive,  and  proof  of  the  property  having  been  tendered  to  the  plain- 
tiff was  adjudged  inadmissible.  Phillips  v.  Hyde,  1  Dall.  439.  In  New  York,  where  the 
defendant  has  given  security  for  an  adjom-nment  in  a  justice's  court,  pursuant  to  2  Bevised 
Statutes,  339,  g  76,  the  plaintiff,  it  is  provided,  cannot  recover  on  a  bond,  unless  he 
shows  an  execution  issued,  &e.,  on  the  judgment  obtained,  and  a  return  thereon  that  the 
defendant  could  not  be  found.  Id.  §  77.  In  an  action  against  the  suretj^  after  these 
proceedings  have  been  had.  the  latter  cannot,  it  seems,  be  permitted  to  contraSet  the  constat 
ble's  return  on  the  execution,  that  being  conclusive  against  him.  Boomer  v.  Lane,  10 
Wend,  525,  537.  At  any  rate  it  concludes  the  surety  from  alleging  that  the  defendant 
had  property  in  the  county  sufficient  to  satisfy  the  execution.  Id.  In  Massachusetts, 
upon  a  scir» facias  against  bail  taken  upon  arrest,  the  bail  are  concluded  as  to  the  fact  of 
arrest  by  the  officer's  return  of  the  writ,  which  they  are  not  at  liberty  to  controvert  save 
in  an  action  against  the  officer  for  a  false  return.  Beau  v.  Parker,  17  Mass.  Rep.  591, 600, 
601.  So  in  scire  facias  against  the  indorser  of  the  original  writ  (undjzr  a  statute  of  that 
state),  the  return  of  non  est  invemtus  on  the  execution  is  conclusiVe-aS  to  the  avoidance  of 
the  principal  in  an  action  against  the  indorser.  Ruggles  v.  Ives,  6  Mass.  Rep.  494.  If  the 
return  be,  that  the  body  is  taken  and  committed,  it  is  primM  facie  ey'iience  of  tlie  princi- 
pal's inability  to  pay,  to  be  controlled  only  by  evidence  of  his  having  paid.  Id.  A  similar 
statute  seems  to  exist  in  Maine,  and  there,  the  sheriff's  return  that  he  could  find  no  prop- 
erty, which  means  in  his  precincts,  is  not  conclusive  evidence  of  inability  to  pay,  and  does 
not  therefore  prevent  the  indorser  from  showing  the  ability  of  the  principal.  Palister  v. 
Little,  6  Greenl.  Rep.  350.  In  debt  against  bail  to  the  action,  in  South  Carolina,  a  memo- 
randum on  the  ca.  sa.  sued  out,  thus,  "  N.  E.  I.  per  Jackson"  (Jackson  being  a  deputy  and 
the  memorandum  in  his  handwriting),  together  with  the  following  return :  "  I  have,  by 
my  deputy,  J.  T.  Smart,  made  diligent  search  for  the  defendant,  but  could  not  find  him, 
John  B.  Cleary,  Sheriff,"  were  produced ;  the  sheriff  and  Jackson  were  both  dead.  Smart 
was  sworn  and  denied  that  the  ca.  sa.  had  ever  been  in  his  hands;  yet  held,  that  the 
whole  amounted  to  a  sufficient  return  under  the  peculiar  circumstances.  Mathewsoifc  v. 
Moore,  3  M'Cord's  Rep.  315. 

Where  a  third  person  is  in  a  situation  to  be  concluded  by  a  return,  and  thereby  injilred, 
he  may  maintain  an  action  for  a,  false  return  against  the  officer,  in  which  it  is  alwiiys 
competent  for  the  plaintiff  to  controvert  its  truth.  Accordingly,  in  Massachusetts,  A. 
attached  an  equity  of  redemption  of  B.,  and  C.  subsequently  attached  the  same  equity  ; 
the  equity  was  taken  on  an  execution  in  A.'s  favor,  and  advertised  for  sale,  but  the  adver- 
tisement did  not  specify  any  place  of  sale.  A  sale  took  place  and  the  equity  brought  a 
fair  price.  The  officer's  return  stated  that  ha  had  advertised  the  place  of  sale,  &c.  C 
having  afterwards  obtained  judgment  and  execution  in  his  suit  against  B.,  brought  an 
action  against  the  sheriff  for  a  false  return.  And  it  was  held,  1.  that  the  return  made 
was  false ;  2.  that  it  was  sd  far  conclusive,  as  that  the  equity  passed  by  the  sale,  and 
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could  not  therefore  have  been  taken  on  C.'s  execution  ;  3.  that  the  action  was  maintaina- 
ble :  and  4.  that  the  damages  recoverable  were  the  amount  of  C.'s  judgment  with  interest 
from  the  service  of  the  writ.     Whitaker  v.  Summer,  7  Pick.  Rep.  551. 

The  sheriflf  may  show  the  return  &lse  as  against  his  deputy,  in  an  action  on  the  bond 
of  the  latter,  to  recover  moneys  which  the  former  had  been  compelled  to  pay  by  reason  of 
an  escape  suffered  by  the  deputy.  And  though  the  return  was  in  the  handwriting  of  the 
sheriff,  yet  held,  that  he  might  prove  that  it  was  the  custom  for  his  deputies  to  deliver 
to  him  all  process,  on  which  he  indorsed  such  returns  as  they  directed,  and  that  such 
custom  was  evidence  from  which  the  jury  mig-ht  infer  the  return  to  be  the  act  of  the 
deputy.    Naylor  v.  Semmes,  4  Gill.  &  John.  373. 

Returns  of  officers  are  usually  conclusive  as  a  protection  in  favor  of  third  persons  who 
are  bound  to  act  upon  them,  and  have  no  other  evidence  furnished  them  of  their  authority. 
Thus,  assessors  in  Massachusetts,  in  order  to  prove  the  meeting  which^-appointed  them 
competent  to  do  so,  need  not  go  behind  the  record  and  show  the  meeting  duly  warned. 
The  return  is  all  they  have  to  look  to,  and  this  cannot  be  contradicted  in  order  to  render 
their  conduct  illegal  and  themselves  liable  as  trespassers.  Thayer  v.  Steams,  1  Pick.  109, 
113 ;  Saxton  v.  M'Nimms,  14  Mass.  Rep.  320.  So  doubtless,  as  to  judges,  justices,  &c., 
who  are  in  many  cases  furnished  with  no  other  evidence  than  a  return  of  their  jurisdic- 
tion over  the  person.  See  Case  v.  Redfield,  7  Wend.  398.  See  this  case,  and  others  of  a 
kindred  character,  cited  infra.    **And  see  further,  as  to  the  returns  made  by  officers 

upon  process,  of  the  text.  Vol.  Ill,  and  notes.** 
*370  *3.  As  to  pa/rties. — As  between  the  parties  to  the  process,  or  their  privies,  the  return 
is  usually  conclusive,  and  not  liable  to  collateral  impeachment.  That  is  a  well 
established  general  rule,  one  necessary  to  secure  the  rights  of  the  parties,  and  give  valid- 
ity and  effect  to  the  acts  of  ministerial  officers,  leaving  the  persons  injured  to  their  redress 
by  an  action  for  a  false  return.  Per  Cur.  in  Small  v.  Hogden,  1  Litt.  Rep.  16,  17 ;  Bean 
V.  Parker,  17  Mass.  Rep.  601 ;  Slayton  v.  Inhabitants  of  Chester, '4  Id.  479;  Whitaker  v. 
Summer,  7  Pick.  551,  stated  infra  ;  Cald wells  v.  Harlan,  8  Monroe,  351 ;  Boynton  v.  Wil- 
lard,  10  Pick.  169  ;  Whiting  v.  Bradley,  8  New  Hamp.  Rep.  79,  81 ;  Hawks  v.  Baldwin, 
Brayt.  Rep.  85.  It  is  not  clear  that  a  party,  even  in  chancery,  can  be  allowed  to  aver  and 
prove  the  falsity  of  a  return  fair  upon  its  face,  in  a  collateral  mode,  witliorrt  a  direct  pro- 
ceeding against  the  officer  himself.  Said  in  Sergeant  of  the  Court  of  Appeals  v.  George,  5 
Litt.  198,  300,  per  Mills,  J.  See  Alshire  v.  Hulse,  1  Wright's  Rep.  169,  170.  In  Massa- 
chusetts, the  sheriff's  return  that  dower  had  been  set  forth  by  three  disinterested 
freeholders,  is  conclusive  between  the  parties.  If  the  persons  were  not  freeholders,  the 
Bheriffis  liable  to  the  party  injured  for  a  false  return.  Easterbrook  v.  Hapgood,  10  Mass. 
Kep.  313,  314.  On  a  motion  to  set  aside  a  sale  under  an  execution,  on  the  ground  that  B. 
was  the  purchaser,  and  not  C;  and  that  B.  before  the  sale  bond  was  executed,  gave  up 
the  purchase  to  C,  and  directed  the  sale  to  be  returned  in  C.'s  name,  who  accordingly 
'gave  a  bond  as  principal,  B.  Signing  as  surety;  held,  that  the  bond  and  the  sheriff's 
return  were  conclusive  as  against  the  defendant  in  the  execution,  that  C.  was  the  pur- 
chaser. Small  V.  Hogden,  1  Litt.  Rep.  16,  17.  A  return  upon  a  writ  of  habere  facias 
possessionem,  has  been'held  conclusive  between  the  parties,  that  possession  was  delivered 
as  stated  in  the  return.  M'Connell  v.  Bowdry's  Heirs,  4  Monroe,  392,  399  ;  Smith  v.  Horn- 
back,  3  Marsh.  Ken.  Rep.  393,  393 ;  Tribble  v.  Frame,  3  Monroe,  51.  And  when  the  heirs 
'rely  on  the  possession  of  the  widow,  in  bar  of  an  ejectment,  such  return  is  conclusive 
against  both.  M'Connell  v.  Bowdry's  Heirs,  S7ipra.  In  Maryland,  held  that  the  sheriff's 
Schedule  of  goods,  returned  as  taken  and  delivered  in  an  action  of  replevin,  at  the  suit  of 
R.,  miglit  be  read  by  the  plaintiff,  (one  of  the  defendants  in  the  replevin),  in  an  action 
against  R.,  to  prove  R.  in  possession  of  the  goods  on  the  day  after  they  were  first  taken. 
AUender  v.  Riston,  2  Gill  &  John.  86. 

The  general  doctrine  concluding  parties  by  these  returns,  was  held  in  Trigg  v.  Lewis' 
Executbrs  (3  Litt.  Rep.  129,  130,  131,  132).  There,  the  return  on  a  venditioni  exponas  was 
adjudged  conclusive,  on  scire  facias,  as  against  the  executors  of  the  plaintiff  in  the  judg- 
ment (who  sought  10  revive  it),  that  the  sheriff  had  sold  lands  under  the  judgment,  and 
so  satisfied  it  pro  tanto.  It  was  further  decided,  that  the  fact  of  A.  (whose  name  appeared 
in  the  sale  b(md  as  one  of  the  securities  of  the  alleged  purchaser  of  the  land),  naving 
obtained  a  decree  in  chancery  for  a  perpetual  injunction  against  all  proceedings  on  the 
gale  bond,  on  the  ground  that  he  had  never  signed  it,  could  not  be  alleged  against 
the  return.  "  It  only  proved  that  Lewii*  (the  plaintiff  in  the  judgment),  or  his  represent- 
atives, wer(!  precluded  by  a  decree  in  personam,,  from  further  proceedings  against  one  of 
the  securities ;  but  it  did  not  prove  as  to  the  present  plaintiffs  in  error  (the  defendants 
in  the  jndgment)  that  this  was  rightly  done  ;  because  the  present  plaintiffs  were  not  parties 
thereto,  and  their  rifihts  could  not  be  concluded  by  it.  Moreover  the  decision  of  the  chas- 
pellor  did  not,  and  ivith  propriety,  could  not,  destroy  the  return  of  the  officer  in  a  court  of 
law."  Id.  132,  183.  It  was  set  up  too  in  this  case  against  the  return,  that  the  executors 
'of  L.  (the  present  plaintiffs)  had  issued  scire  facias  on  the  sale  bond,  to  have  execution 
against  the  alleged  purchaser  and  B.,  the  other  security ;  that  the  purchaser  pleaded  non 
est  factum,  and  that  the  issue  being  found  in  his  favor,  a  judgment  was  rendered,  dis- 
.  charging  him  therefrom.  Per  Cur.  (Id.  138) :  "  The  same  olijections  lie  tothese  proceedings. 
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• 
The  present  plaintiffs  (in  error)  were  not  parties,  and  the  return  of  the  oflBcer  was  not 
destroyed  thereby,  as  between  the  original  parties  to  the  judgment  "  On  the  subject  of 
controverting  the  return  by  allegations  en  pais,  "  to  admit  it,"  say  the  court,  "  would  con- 
travene a  well  settled  principle.  It  is  a  general  rule,  that  the  acts  of  ministerial  officers, 
as  far  as  the  rights  of  the  parties  affected  thereby  are  concerned,  must  be  taken  as  true, 
when  brought  into  contest  collaterally,  and  can  only  be  impeached  by  direct  proceedings, 
such  as  those  which  make  the  officer  a  party."  Id.  133.  The  court  admit  that  it  would 
be  competent  to  rebut  or  destroy  the  return  by  record  evidence  (Id.) ;  and  it  might  be 
shown  that  the  return  "  had  been  annulled  and  set  aside  by  the  proper  tribunal."  Id. 
In  Wilson  v.  Hurst's  Ex'rs  (1  Peters'  C.  C.  Rep.  441),  the  marshal's  return  of  non  eat 
inventus  on  a  ca.  aa.  was  held  to  conclude  the  defendants  in  scire  faciaa  to  revive 
*371  the  judgment,  they  being  the  legal  Representatives  of  H.,  against  whom  it  was 
rendered. 

It  was  suggested  that  the  real  defendants  in  the  case  were  the  terre-tenants,  and  that 
the  rule  did  not  therefore  apply.  But  the  court  refused  to  notice  any  parties  save  those 
who  appeared  as  such  upon  the  record .  In  Massachusetts,  in  entry  sw  disaeizin,  a  sheriff 's 
return  to  an  execution  of  an  appraisement  and  seizin  delivery  to  the  lawful  attorney  of 
the  demandant,  who  was  the  judgment  creditor,  will  conclude  in  respect  to  the  facts 
stated,  as  against  the  defendant  in  the  execution,  and  all  claiming  under  him  (Bott  v. 
Burnell,  9  Massachusett  Reports,  96) ;  "  and  all  other  persons,  so  far  as  it  is  evidence  of 
formal  proceedings,  which  are  to  avail  against  the  parties  subjected  to  the  authority  exer- 
cised therein.  But  it  is  not  conclusive  tor  any  other  purpose."  Id.  99.  So  in  Vermont. 
Stevens  v.  Brown,  3  Vermont  Reports,  430  ;  Eastman  v.  Curtis,  4  Vermont  Reports,  616 ; 
Hathaway  v.  Phelps,  3  Aiken's  Reports,  84 ;  Stevens  v.  Brown,  3  Aiken's  Reports,  420. 
And  in  Maine  also.  But  it  cannot  be  made  to  preclude  evidence  that  the  levy  took  place 
after  the  death  of  the  judgment  debtor,  and  so,  that  the  whole  proceeding  was  void. 
Allen  V.  The  ortland  Stage  Company,  8  Greenl.  307.  It  concludes  as  to  the  official 
doings  under  it.    Id. 

The  rule  above  noticed,  concluding  the  parties,  applies  to  process  by  which  the  defend- 
ant is  brought  into  court.  The  defendant  cannot  show  the  falsity  of  the  return,  as  to  the 
facts  stated  in  it,  constituting  due  service,  by  way  of  objecting  to  the  continuance  of  the 
suit ;  nor  can  he  controvert  it  in  any  material  part,  save  in  action  for  a  false  return  against 
the  officer.  Slayton  v.  Inhabitants  of  Chester,  4  Mass.  Rep.  478 ;  Wheeler  v.  Lampman, 
14  John.  Kep.  481 ;  Hunter  v.  Kirk,  4  Hawks'  Rep.  277.  So  as  to  a  return  of  a  constable 
on  an  attachment.  Case  v.  Redfield,  7  Wend.  398  ;  Stinson  v.  Snow,  1  Pairf.  Rep.  363. 
But  in  Connecticut,  a  different  doctrine  prevails ;  and  there,  a  return  of  an  officer,  on 
mesne  as  well  as  final  process,  is  only  prima  fade  evidence,  even  as  between  the  parties. 
Watson  V.  Watson,  6  Conn.  Rep.  334 ;  Butts  v.  Francis,  4  Id.  434.  But  conceded,  that  it 
is,  in  general,  conclusive  as  against  the  officer  making  it.  Williams  v.  Cheesebrough,  4 
Conn.  Rep.  356. 

To  the  general  rule,  forbidding  the  impeachment  of  a  return  as  between  the  parties, 
there  are  various  exceptions.  In  Pennsylvania,  a  return  to  a  ^.  fa.  of  "debt  and  costs 
paid,"  made  two  years  after  the  proper  time,  and  one  year  ^after  a  suit  commenced,  in 
which  its  effect  was  material,  was  held  open  to  a  collateral  impeachment  by  a  party. 
Weidman  v.  Weitzel,  13  S.  &  R.  96 ;  Williams  v.  Carr,  1  Rawle,  430,  423,  423,  S.  P. 
Indeed,  it  is  laid  down  without  qualification  in  a  case  subsequently  decided,  that  an  irreg- 
ular and  illegal  return  may  be  inquired  into  and  impugned.  Meredith  v.  Shewall,  1 
Penn.  497.  Where  a  liberari  facias  was  returned  with  an  inquisition  of  extent,  stating^ 
that  the  sheriff  had  caused  the  lands  extended  to  be  delivered,  held,  that  it  was  compe- 
tent for  the  plaintiff  to  show,  and  that  too  by  the  sheriff,  that  he  did  not  deliver  the  lands, 
&c.,  and  so  the  plaintiff's  debt  was  not  satisfied :  for  the  office  of  the  inquisition  is  only  to 
determine  the  value  of  the  land  and  the  yearly  rents  and  profits,  &c.;  the  delivery  of  the 
laud  takes  place  after  the  inquisition,  and  is  the  act  of  the  sheriff  alone.  In  this  case  the 
sheriff  had  indorsed  on  the  writ  the  fact  of  the  proceedings  having  been  stayed,  which 
had  been  erased,  and  he  was  held  competent  to  show  also  that  such  erasure  was  not  7iis 
act.    Id. 

The  return  of  a  sheriff  was  said  not  to  be  conclusive  in  the  following  case :  A.,  B.  and 
C,  in  Virginia,  executed  a  forthcoming  bond  to  release  the  goods  of  A.,  taken  on  a  fi.  fa. 
against  A.  and  B.  It  was  not  stated  in  the  bond  whether  B.  signed  as  principal  with  A. 
or  as  surety.  The  sheriff's  return  stated  that  the  bonds  were  taken  of  A.  and  B.,  with  C.  aa 
surety.  Judgment  was  obtained  on  the  bond,  execution  issued,  and  the  money  paid  by  C. 
On  appeal  from  the  decision  of  a  motion  made  by  C.  to  compel  A.  and  B.  to  repay  such 
money,  it  was  deemed  competent  for  B.  to  have  contradicted  the  sheriff's  return  in  the 
court  a  quo,  so  far  as  it  went  to  show  that  the  former  signed  as  principal.  Cunningham 
V.  Mitchell,  4  Rand.  189. 

In  New  York,  where  a  judgment  is  sought  to  be  used  between  the  parties  as  the  foun- 
dation of  an  action  or  set-off,  it  is  competent  for  the  plaintiff  in  the  judgment  to  contra- 
dict a  return  of  satisfaction  made  on  the  execution  issued  upon  the  judgment.  Accord- 
ingly, where  an  indorsement  of  part  satisfaction  appeared  on  the  execution,  held,  that  the 
party  who  sought  to  use  the  judgment  as  a  setoff  might  show  that  the  amounf.eo 
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indorsed  was  the  proceeds  of  property  sold,  which  sale  was  subsequently  set  aside  and 
avoided.  Dubois  v.  Dubois,  6  Wend.  416.  See  Codwise  v.  Field,  9  John.  Eep.  363.  And 
though  there  be  a  retuta  of  levy,  neither  the  plaintiff  nor  those  under  him  are  precluded 
from  showing  that  the  execution  was  not  satisfied.  Little  v.  Delancy,  5  Binn.  366. 
*373  So  it  seems  a  return  of  satisfaction  on  an  execution  not  made  by  the  *sheriff  in  the 
course  of  his  official  duty,  but  in  violation  thereof,  shall  not  estop  the  plaintiff,  as 
if  he  take  a  note,  receipting  it  as  payment,  and  return  satis&ction.  Orange  Co.  Bank  v. 
Wakeinan,  1  Cowen's  Kep,  46.  And  see  Id.  p.  47,  note  a,  and  the  cases  there  cited ;  Mum- 
ford  V.  Armstrong,  4  Id.  553 ;  Armstrong  v.  Garrow,  6  Id.  465.  And  in  an  action  of 
assumpsit  against  the  officer,  held  that,  the  plaintiff  in  a  ca.  sa.  might  show  that  what 
was  contained  in  the  return  thereon  by  the  officer  as  to  the  execution  being  satisfied  "  by 
the  special  direction  of  the  plaintiff,"  was  false.    Townsend  v.  Olin,  5  Wend.  207,  209. 

In  an  action  against  the  officer  expressly  for  a  false  return,  the  plaintiff  may  of  course 
controvert  it.  This  is  conceded  in  nearly  all  the  cases  cited  supra  ;  and,  under  such  cir- 
cumstances, the  plaintiff  may  show  the  falsity  of  the  return  by  any  evidence  that  he  can 
produce  for  that  purpose,  whether  parol  or  written.  Goodall  v.  Stuart,  2  Hen.  &  Munf. 
105,  112,  per  Tucker,  J.;  Whitaker  v.  Sumner,  7  Pick.  551.  See  also  Gardner  v.  Hosmer, 
6  Mass.  Eep.  327 ;  Boynton  v.  Willard,  10  Pick.  169. 

But  the  defendant  in  the  execution,  it  has  been  said,  shall  not  be  permitted  in  trover  or 
trespass  against  the  officer,  to  show  the  return  false  for  the  purpose  of  making  him  liable 
for  his  doings  under  the  process  in  that  firm.  The  remedy,  if  any,  is  by  an  action  on  the 
case  for  a  false  return.  Sias  v.  Badger,  6  New  Hamp.  Rep.  393.  See  Livermore  v.  Badgley, 
8  Mass.  Rep.  487.  So,  in  trespass  and  false  imprisonment  against  the  plaintiff  for  an  arrest 
under  a  justice's  execution,  the  defendant  in  the  execution  will  not  be  allowed  to  show  the 
return  to  the  original  summons  false,  though  made  by  the  plaintiff  in  the  execution  him- 
self, he  being  a  constable,  and  though  the  execution  issued  on  his  special  application.  The 
remedy  is  by  an  action  for  a  false  return.    Putnam  v.  Mann,  3  Wend.  202. 

3.  As  to  the,  officer.  —  The  return  will  in  general  conclude  as  against  the  officer,  and  he 
will  not  be  allowed  to  question  its  truth.  Purrington  v.  Loring,  7  Mass.  Rep.  388. 
Accordingly,  where  an  officer  returned  on  a  warrant  of  distress  that  he  advertised  the  goods 
distrained  twenty-four  (hours  before  sale,  held,  in  action  against  him  for  taking  the 
goods,  that  he  could  not  be  permitted  to  show  by  parol  that  he  in  fact  advertised  them 
forty-eight  hours  before  the  sale.  Id.  And  where  a  coroner  returned  upon  a  ca.  sa.  that  he 
had  received  the  amount  thereof  in  full,  "  according  to  the  special  directions  of  the 
plaintiff,"  held,  that  in  an  action  against  him  by  such  plaintiff  to  recover  the  amount  of 
the  ca.  sa.,  he  could  not  be  allowed  to  show  that  what  he  received  were  notes,  and  that 
they  were  taken,  not  in  payment  of  the  execution,  but  for  his  indemnity  against  a  threat- 
ened prosecution  for  an  escape.  He  cannot  be  heard  to  gainsay  the  truth  of  a  return 
made  under  his  oath  of  office.  Townsend  v.  Olin,  5  Wend.  207,  209.  See  also  Denton  v. 
Livingston,  9  John.  Rep.  98 ;  Scott  v.  Seller,  5  Watts,  235,  245 ;  Williams  v.  Cheesbrough, 
4  Conn.  Rep.  356,  360.  And  see  1  Cowen's  Rep.  47,  note  a.  The  return  of  a  sheriff  to  a 
ca.  sa.  of  "satisfied,"  is  evidence  in  an  action  against  him  by  the  plaintiff  in  the  writ  that 
the  former  received  the  money  before  the  return  day,  though  the  ca.  sa.  be  not  in  fact 
returned  and  filed  till  after  the  return  day.  Armstrong  v,  Garrow,  6  Cowen's  Rep.  465. 
In  debt  against  the  sheriff  for  an  escape,  his  return  on  a  ca.  sa.  of  c&pi  corpus  et  comm.it- 
titiir,  was  held  to  preclude  him  from  showing  that  he  did  not  arrest  the  prisoner  until 
three  days  after  the  return  of  the  writ,  as  that  would  contradict  his  return.  Shewell  v. 
Fell,  3  Yeates'  Rep.  i7 ;  S.  C,  on  appeal,  4  Id.  47.  So,  if  the  sheriff  return  "  lauds  sold,"  or 
"  in  custody,"  &c.,  he  cannot,  in  an  action  brought  against  him,  disprove  and  falsify  such 
return.  Id.  This  rule  applies  to  the  sheriff  when  sued  for  the  misconduct  of  his  deputy. 
Gardner  v.  Hosmer,  6  Mass.  Rep.  325.  And  on  the  general  principle  above  stated,  it  has 
been  said  that  the  sheriff  is  not  a  competent  witness  to  impeach  his  return.  Meredith  v. 
Shewall,  1  Pennsylv.  Rep.  496.  But  he.is  to  support  it.  Id.  Cunningham  v.  Mitchell,  4 
Rand.  189.  In  Vermont,  where  the  officer  was  commanded  to  attach  goods  and  chattels 
to  the  amount  of  $30,  and  returned  that  he  had  attached  all  the  hay,  grain,  oats  and  peas 
in  the  defendant's  barn ;  held,  that  in  action  against  him  he  was  estopped  from  saying 
there  was  no  such  property  there,  and  that  the  command  in  the  writ,  connected  with  the 
return,  were  jj?'i»Ki/a«i«  evidence  that  the  property  levied  on  was  worth  $30  (Barney  v. 
Weeks,  4  Verm.  Rep.  146);  and  this,  even  though  the  return  state  that  he  levied  by  direc- 
tions of  the  plaintiff;  and  it  is  doubtful,  as  we  liave  seen,  wliether  the  latter  fact  can  be 
evidenced  by  the  return.  Id.  146,  148.  And  see  supra,  and  the  cases  there  cited,  as  to  this 
point,  amte,  p.  388. 

But  this  rule  of  conclusiveness  as  against  the  officer  has  its  exceptions.  Thus,  where  an 
officer  was  sued  for  malicious  prosecution,  in  procuring  the  plaintiff  to  be  indicted  for 
*373  rescuing  G.  *from  his  custody,  and  the  plaintiff,  to  show  that  the  prosecution  was 
utterly  groundless  and  malicious,  produced  the  writ  on  which  G.  was  taken  by  the 
defendant,  togetlier  with  a  return  thereon  signed  by  the  defendant,  stating  that  he  had  arres- 
.ted  G.  and  taken  bail;  held,  that  the  officer  might  show,  by  way  of  rebutting  the  evidence  thus 
'  derived  that  the  plaintiff  did  in  fact  rescue  G.  on  the  day  of  the  date  of  the  return  ;  that  G. 
died  some  time  after  and  before  he  could  be  retaken ;  that  before  knowledge  of  his  death  c^me 
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to  the  defendant,  the  plaintifF  offered  himself  and  another  as  bail  for  G.'s  appearance,  and 
that  the  defendant  having  agreed  to  accept  such  bail,  made  said  return.  Lewis  v.  Blair,  1 
N.  Hamp.  Kep.  68.  So  where  the  officer  is  prosecuted  for  not  seizing  and  selling  property 
levied  on  by  him  under  an  attachment  and  returned  as  the  property  of  the  debtor  he  may 
show,  notwithstanding  such  return,  that  the  property  was  not  the  debtor's.  Fuller  v. 
Holden,  4  Mass.  Rep.  498 ;  Learned  v.  Bryant,  13  Id.  224 ;  Tyler  v.  Ulmer,  12  Id.  163 ; 
Whiting  V.  Bradley,  2  n,  Hamp.  Rep.  83. 

And  the  return  of  an  officer  is  not  conclusive  evidence  against  him  as  to  the  statements 
therein  which  must  necessarily  be  mere  matter  of  opinion.  Accordingly,  where  an 
officer  defended  for  taking  goods,  on  the  ground  of  a  levy  under  an  attachment  returned 
by  him  as  served  on  a  particular  day  at  fiee  o'clock,  held,  that  the  precise  hour  becoming 
material,  he  might  show  the  service  to  have  been  at  an  earlier  hour.  The  moment  of 
levy  must  be  understood  as  matter  of  opinion  only.  Williams  v.  Cheesebrough,  4  Conn. 
Rep.  356,  360,  361.  See  Kittridge  v.  Bellows,  4  N.  Hamp.  Rep.  424,  430,  431,  stated  infra. 
So,  where  the  sheriff  returns  that  he  has  seized  goods  to  the  value  of  a  fi.  fa.,  his  stat(# 
ment  as  to  their  value  must  be  regarded  as  mere  matter  of  opinion,  and  will  not  conclude 
him  on  that  point.  Said  per  Hosmer,  C.  J.,  in  Williams  v.  Cheeseborough,  svpra.  And 
see  per  Kent,  C.  J.,  delivering  the  opinion  of  the  court  in  Denton  v.  Livingston,  9  John. 
Rep.  96,  98,  99.  In  Clerk  v.  "VV^ithers  (3  Ld.  Raym.  1072,  6  Mod.  290),  Holt,  C.  J.,  said, 
that  the  sheriff  would  be  bound  by  the  value  returned.  But  see  Sly  v.  Finch,  Cro.  Jae. 
514 ;  also  Clutterbuck  v.  Jones,  15  East,  78.  Clerk  v.  Withers  was  adverted  to  in  the 
above  cases  from  the  New  York  and  Connecticut  reports,  and  by  both  the  dictum  of  Holt, 
C.  J.,  is  substantially  repudiated.  One  reason  given  by  the  latter  is,  that  when  the 
sheriff  levies  on  goods  to  the  value  of  the  debt,  the  defendant  is  discharged.  But  it  may 
often  happen  that  the  property  seized  and  returned  as  the  value  of  the  debt,  may  be 
found  not  to  belong  to  the  defendant,  or  may  be  found  of  much  less  value  by  the  fall  of  the 
market  between  the  levy  and  sale,  or  by  means  of  some  concealed  defect'  or  infirmity ; 
and  the  judgment  ought  not  to  be  considered  further  satisfied  as  against  the  original 
defendant  than  the  amount  of  the  proceeds  of  the  sale.  Denton  v.  Jjivjngston,  supra,  per 
Kent,  C.  J.  As  to  the  doctrine  of  .satisfaction  by  levy,  with  respect  to  the  defendant  in 
execution,  see  Wood  v.  Torry,  6  Wend.  562 ;  Ladd  v.  Blunt,  4  Mass.  Rep.  403  ;  Hoyt  v. 
Hudson,  13  John.  Rep.  208  ;  Ex  parte  Lawrence,  4  Cowen's  Rep.  417  ;  Jackson  v.  Bowen, 
7  Id.  21 ;  Ontario  Bank  v.  Hallett,  8  Id.  194  ;  Mickles  v.  Haskin,  11  Wend.  135  ;  Shepard 
v.  Rowe,  14  Id.  360  ;  Sullivan  v.  M'Kean,  1  N.  Hamp.  Rep.  371. 

Whether  the  return  of  an  officer  that  he  attached  the  property  in  dispute,  is  conclusive 
evidence  against  him,  in  trespass,  that  he  took  it,  so  as  to  render  him  liable  therefor,  and 
preclude  him,  as  against  the  defendant  in  the  writ,  from  proving  the  contrary,  is  highly 
questionable.  This  has  been  considered,  in  Massachusetts,  and  though  the  court  admit 
the  general  rule  forbidding  an  officer  to  falsify  his  own  return,  yet  they  say,  that,evidence 
to  show  the  officer  did  not  remove  the  property  would  not  expressly  contradict  the  return, 
and  they  incline  strongly  to  the  opinion  that  such  evidence  would  be  admissible.  Boynton 
V.  Willard,  10  Pick.  166.  And  where  an  attachment  is  returned  at  the  request  of  the 
owner  of  the  property,  in  order  to  give  preference  to  a  favored  creditor,  certainly  in  such 
a  case  the  officer  could  not  be  charged  as  a  trespasser ;  for  volanti  non  jit  injuria.  So  if 
an  officer  returns  an  attachment  without  removing  the  property,  leaving  it  in  the  debtor's 
possession  at  his  request ;  he  may  prove  these  facts,  it  seems,  in  an  action  by  the  defend- 
ant in  the  writ.  In  an  action  of  assault  and  battery  against  an  officer,  the  return  of  an 
arrest  would  not  be  conclusive  against  him,  for  the  debtor  might  have  submitted  to  it 
without  any  force,  and  the  officer  may  show  this  in  his  defense.  Id.  pp.  169,  170,  per 
WUde,  J.,  delivering  the  opinion  of  the  court. 

In  actions  brought  by  and  against  officers,  their  returns  are  sometimes  important 
evidence /or  them.  Thus,  in  trover  or  trespass  by  a  constable  for  goods  levied  on  by  him, 
his  return  is  prima  facie  evidence  of  the  levy.  Cornell  v.  Cook,  7  Cowen's  Rep.  310,  313  ; 
Loftin  V.  Huggins,  2  Dev.  Rep.  10 ;  Stanton  v.  Hodges,  6  Verm.  Rep.  64 ;  Lowry  v. 
*374  Gady,  4  Id.  504,  505  ;  Earl  v.  *Oamp.  16  Wend.  562,  569.  Otherwise,  however,  in 
Massachusetts,  as  against  another  officer  claiming  in  virtue  of  a  previous  levy.  '  M6r- 
rill  V.  Sawyer,  8  Pick.  397,  stated  ante.  Vol.  I,  note  117.  But,  in  New  York,  not  only  is  such 
return  admissible  in  favor  of  the  officer  to  prove  a  levy,  but  he  may  use  it  to  identify  the 
property  levied  on.  Semble,  Spoor  v.  Holland,  8  Wend.  445,  447.  And  where  the  indorse- 
ment of  levy  on  an  execution  was  general,  «.  g.,  16,000  brick,  the  court  said  the  officer 
might  have  amended  his  endorsement  so  as  to  have  identified  the  brick,  and  that  he 
should  have  so  done.  Id.  447.  But  where  the  process  returned  is  void,  the  return,  it 
seems,  would  not  be  evidence  that  the  officer  had  taken  possession  of  the  property 
levied  on.    Earl  v.  Camp.  16  Wend.  563,  569,  570. 

In  an  action  by  the  sheriff  to  recover  the  purchase  money  of  land  sold  by  him,  his  own 
return  is  prima  fade  evidence  that  the  defendant  was  the  purchaser.  Hyskill  v.  Givin,  7 
Serg.  &  Rawle,  369.  The  court  liken  it  in  principle  to  the  case  of  a  conviction  by  a  j  ustice, 
which  is  evidence  in  his  own  favor ;  the  only  difference,  they  say,  is,  that  the  conviction 
where  the  justice  has  jurisdiction,  is  conclusive,  but  that  is  because  it  is  a  judicial  deter- 
mination of  the  fact ;  the  act  «f  the  sheriff  is  only  ministerial.     Id.    The  j  ury,  in  such  case 
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owing  to  tlie  liability  to  mistake  on  the  part  of  the  sheriff,  as  to  who  was  the  bidder, 
might  require  but  slight  proof  to  counterbalance  the  return.  Id.  p.  371.  See  Salmon  v. 
Ranee,  3  Serg.  &  Eawle,  314,  per  Tilghman,  C.  J.,  as  to  the  mode  of  proving  to  whom  land 
was  struck  offhy  the  sheriff.  A  private  memorandum-book  of  the  sheriff  is  not  evidence  ; 
but  the  proper  evidence,  it  seems,  would  be  the  oath  of  some  person  present  at  the  sale. 
Id.  In  Tennessee,  in  an  action  by  the  sheriff  against  the  purchaser  under  an  execution, 
to  recover  the  purchase  money,  the  return  of  the  sheriff  (he  having  paid  the  money  to  the 
plaintiff  in  the  execution)  is  admissible  in  favor  of  the  sheriff,  but  open  tojmpeachment. 
Nichol  V.  Kidley,  5  Yerg.  63.  To  what  extent  the  force  of  this  evidence  shall  go,  however, 
is  not  very  clearly  defined  by  the  case.  It  seems  to  have  been  regarded  like  a  memoran- 
dum of  sale  within  the  Statute  of  Frauds.  Id.  p.  65.  So,  it  seems,  a  return  is  evidence 
for  an  oflBcer  in  an  action  by  him  to  recover  his  fees.  Huger's  Adm'r  v.  Osborn,  1  Bay's 
Eep.  318. 
J,  In  actions  brought  against  officers,  their  returns,  regular  on  their  face,  will  generally 
*be  prima  fade  evidence  for  them.  Stanton  v.  Hodges,  6  Verm.  Eep.  66 ;  Hathaway  v. 
Goodrich,  5  Id.  65.  This  is  conceded  in  most  of  the  above  cases,  where  parties  have  been 
allowed  to  impeach  such  returns  in  actions  against  officers.  In  all  actions  brought 
expressly  for  a  false  return,  the  onus  lies  on  the  plaintiff.  Davis  v.  Johnson,  3  Munf.  81. 
And  see  the  cases  cited  supra.  So,  in  trespass  or  trover,  as  we  have  seen,  by  the  defendant 
in  an  execution,  the  officer's  return  has  been  deemed  to  operate  conclusively  in  his  favor. 
Sias  V.  Badger,  6  N.  Hamp.  Eep.  393.  And  where  a  constable  served  a  summons  issued 
by  a  j  ustice  in  the  constable's  own  favor,  and  the  constable  proceeded,  took  judgment,  and 
obtained  execution,  whereon  the  defendant  was  arrested ;  held ,  that  the  return  of  the 
constable  upon  the  summons  was  conclusive  in  his  favor,  in  an  action  of  trespass  and  false 
imprisonment  against  him  for  the  arrest  under  the  execution.  The  party  injured  should 
have  brought  his  action  for  a  false  return.  Putnam  v.  Mann,  3  Wend.  203.  But  in  an  action 
on  the  case  against  an  officer  for  neglecting  to  leave  a  copy  of  the  writ  upon  which  he  had 
attached  property  together  with  the  return,  with  the  town  clerk,  until  late  in  the  afternoon 
of  the  second  day  a^r  the  levy,  whereby  other  creditors  gained  priority ;  held,  that  the  offi- 
cer's return  of  his  having  levied  and  left  a  copy,  which  return  was  dated  on  the  day  of  actual 
levy,  was  not  conclusive  in  his  favor  that  he  had  left  a  copy  on  the  day  of  levy.  Kittridge 
V.  Bellows,  4  N.  Hamp.  Eep.  424.  And  in  an  action  for  an  escape,  the  officer's  return  of 
rescue  is  not  conclusive  in  his  favor.  Adey  v.  Bridges,  3  Stark.  Eep.  189.  (The  sheriff's 
indorsement  upon  an  execution  is  evidence  in  his  favor  to  fix  the  time  of  the  levy,  not- 
withstanding the  writ  and  return  still  remain  in  his  hands ;  Glover  v.  Whittenhall,  3 
Denio,  638  ;  it  is  also  evidence  in  his  favor  to  establish  the  fact  of  a  levy ;  Cornell  v.  Cook, 
7  Cow.  310,  supra  ;  but  it  is  not  evidence  in  his  favor  of  acts  which  are  not  official,  tending 
to  excuse  him  from  not  making  the  money  thereon.    5  Denio,  586.) 

4.  As,  to  purchasers. — Several  cases  have  incidentally  occurred  supra,  showing  in  some 
degree  the  light  in  which  a  purchaser  under  an  execution  stands  with  respect  to  the 
officer's  return  thereon.  This  doctrine  is  different  in  different  States  ;  and  it  may  not  be 
impertinent  to  cite  a  few  of  the  local  cases  more  directly.  In  several  of  the  States,  a 
purchaser's  title  to  real  property  may  be  derived  itnder  a  statute  extent,  or  title  of  record, 
and  then  the  general  rule  is,  that  everything  essential  to  the  title  must  appear  on 
record.  United  States  v.  Slade,  8  Mason,  75,  per  Story,  J.  The  doings  of  the  officer,  &c , 
must  in  such  cases  be  returned,  and  the  return  must  show  that  all  the  statute  requisites 
for  transferring  the  property  have  been  complied  with.  Metcalf  v.  Gillet,  5  Conn.  llep. 
400 ;  Pendleton'  v.  Button,  4  Id.  406  ;  Ladd  v.  Blunt,  4  Mass.  Rep.  403 ;  Williams  v. 
*375  Amory,  14  Id.  38 ;  Eastman  v.  Curtis,  4  Verm.  Eep.  616.  See  Jackson  ex  *dem. 
Kane  v.  Sternberg,  1  John.  Cas.  155.  No  defects  in  the  return  can  be  supplied  by 
parol.  See  the  cases  swpra;  also  Wellington  v.  Gale,  13  Mass.  Eep.  483;  Williams  v. 
Brackett,  8  Id.  340 ;  Davis  v.  Maynard,  9  Id.  242.  Nor  can  such  return,  if  fair  upon  its 
face,  be  invalidated,  explained  or  altered,  as  against  the  purchaser,  by  parol.  Boody  v. 
York,  8  Greenl.  373.  See  Pitts  v.  Clark,  3  Eoot's  Rep.  331 ;  Davis  v  Maynard,  9  Mass. 
Eep.  243  ;  Purrington  v.  Loring,  7  Id.  346.  The  return,  though  not  made  until  long  after 
the  return  day,  yet  if  made  and  filed  before  it  is  offered  in  evidence,  is  sufficient  evidence, 
in  these  cases,  of  title.  Prescott  v.  Pettee,  3  Pick.  331 ;  Welsh  v.  Joy,  13  Id.  577 ;  IngersoU 
V.  Sawyer,  2  Pick.  376,  379  ;  United  States  v.  Slade,  3  Mason,  71 ;  Emerson  v.  Towle,  5 
Greenl.  197. 

Whether  a  return  is  necessary  to  the  purchaser  in  inaking  title  to  an  equity  of  redemp- 
tion sold  under  execution  in  Massachusetts,  quere.  See  IngersoU  v.  Sawyer,  2  Pick. 
Rep.  376,  379,  380 ;    Welsh  v.  Joy,  13  Id.  477. 

In  New  York,  the  title  of  a  purchaser  of  lands  under  a  fi.  fa.  does  not  depend  upon 
the  return  of  the  officer ;  he  need  show  no  return ;  nor  will  it  affect  him  though  the 
return  made  be  incorrect,  irregular  or  insufficient.  It  is  enough  for  him  that  the  officer 
had  authority  to  sell,  and  did  sell  to  him  and  executed  a  deed.  Jackson  ex  dem.  Kane  v. 
Sternbergh,  1  John.  Cas.  153.  See  IngersoU  v.  Sawyer,  3  Pick.  Rep.  379,  280.  A  pur- 
chaser may,  however,  use  the  return  in  the  deraignment  of  title,  and  though  it  do  not 
particularly  describe  the  lands,  they  may  be  identified  by  parol  evidence.  Ten  Eyck  v. 
Walker,  4  Wend.  463. 
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A  doctrine  similar  to  that  of  New  ITorhtas  been  held  in  the  Supreme  Court  of  the 
United  States,  on  the  question  arising  whet^ier  a  sale  of  real  property  by  the  marshal 
after  the  return  day,  would  be  valid  as  in  fiivor  of  a  purchaser.  "  The  purchaser,"  says 
Johnson,  J.,  delivering  the  opinion,  "depenis  on  the  judgment,  the  levy,  and  the  deed. 
All  other  questions  are  between  the  parties  \o  the  judgment  and  the  marshal.  Whether 
the  marshal  sells  before  or  after  the  return,  whether  he  makes  a  correct  return,  or  any 
return  at  all  to  the  writ,  is  immateiialto  the  purchaser,  provided  the  writ  was  duly 
issued,  and  the  levy  made  before  the  jeturn."  Wheaton  v.  Sexton,  4  Wheat.  Eep.  503, 
506.  As  to  the  sheriff's  right  of  Bellii).g  ^fter  the  return  day  in  North  Carolina,  see 
Barden  v.  M'Kinne,  4  Hawks  Bep.  379. 

In  Tennessee  also,  the  rule  has  been  laid  dowB  that  the  purchaser's  title  cannot  be 
made  to  depend  upon  the  return.  The  'coiirt  cite  the  above  cases  from  Johnson  and  . 
.Wheaton,  and  expressly  adopt  the  principles  there  laid  down  to  their  full  extent.  Mitchell 
V.  Lipe,  8  Yerg.  179.  In  this  case  ih^  shbriff's  return  was  relied  on  as  against  the 
purchaser,  to  prove  that  the  property  was'  sold  subject  to  a  deed  of  trust,  as  stated 
therein  ;  but  held,  that  the  return  was  no  evidfehoe  of  the  existence  of  such  deed.  Id. 
183.  The  return,  however,  may  be  used  by  the  purchaser  as  a  link  in  his  chain  of  title. 
Nichol  V.  Ridley,  5  Terg.  65.  A  statute  Of  that  state  requires  that,  before  sale,  the 
property  shall  be  advertised  in  a  particular  manner,  or  the  sale  be  void ;  and  held,  that  a 
want  of  compliance  with  the  statutory  rfequisite  might  be  shown  to  defeat  the  title  of 
the  purchaser ;  and  parol  evidence  was  received  fpr  such  purpose  even  in  contradiction 
of  the  officer's  return.  Loyd  v.  Anglin,  7  Yerg.  438  ;  Trott  v.  Gordon,  1  Id.  469 ;  Rogers 
V.  Jennings,  3  Id.  308 ;  Mitchell  v.  Li^e,  8  Id.  181.    See  Whitaker  v.  Summer,  7  Pick,  551. 

So  in  Louisiana,  a  sale  under  an  Execution, '  without  the  officer  having  advertised 
according  to  law,  is  void,  and  this  may  be  shown  to  defeat  the  title  of  a  purchaser. 
Delogny  v.  Smith,  3  Mill.  Lou.  Rep.  418,  431.    See  4  Marl;.  Lou.  Rep.  513  ;  11  Id.  609, 711. 

As  to  the  sufficiency  and  force  of  returns  with  respect  to  purchasers  of  real  estate  in 
Maryland,  see  Feuwick  v.  Floyd,  1  Harr.  &  Gill,  172,  174 ;  Clark  v.  Belmar,  1  Gill  & 
John.  443  ;  Williamson  v.  Perkins,  1  Harr.  &  John.  449  ;  Fitzburgh  v.  Hellen,  3  Id.  306  ; 
Thomas  v.  Turvey,  1  Harr.  &  Gill,  173.  ■ 

"The  better  opinion  seems  to  be,  that  a  purchaser  of  personal  property  sold  under 
execution,  may  prove  the  levy  and  sale  to  have  been  legal,  and  will  then  be  permitted  to 
retain  the  property,  whether  the  officer's  return  be  true  or  false,  formal  or  informal." 
Whiting  v.  Bradley,  3  N.  Hamp.  Rep.  83.  See  also  Barden  v.  M'Kinne,  4  Hawks'  Rep. 
279  ;  Titcomb  v.  Union  Marine  Ins.  Co.,  8  Mass.  Rep.  835.  But  see  Hammatt  v.  Wyman, 
9  Mass.  Rep.  138  ;  Howe  v.  Starkweather,  17  Mass.  Rep.  243  ;  Kimball  v.  Lopez,  7  Lou. 
Rep.  (Curry),  173,  175,  176.  A  purchaser  may  use  the  return  as  evidence  for  him  in 
showing  his  title.     See  Pigot  v.  Davis,  3  Hawks'  Eep.  35  to  38. 

•The  following  miscellaneous  cases  may  be  Roke'd  into  as  showing  in  general  what 
*376  is  to  be  *intended  with  respect  to  returns ;  how  they  are  to  be  construed ;  their 
sufficiency,  effect,  &c.,  as  adjudged  by  several  courts:  3  Whart.  Eep.  311  ;  3  Dana, 
93  ;  Id.  327  ;  Id.  459  ;  Litt.  Sel.  Cas.  424;  3  Bail.  !)05  ;  Id.  493  ;  9  Mass.  Rep.  343  ;  8  Id. 
240 ;  7  Id.  346 ;  14  Id.  315  ;  1  Pick.  109, 113 ;  13  Id.  305 ;  4  Venn.  Rep.  618 ;  Brayt.  Rep. 
29  ;  1  Alab.  Rep.  374 ;  4  N.  Hamp.  Bep.  39  ;  3  Id.  347 ;  3  Id.  310 ;  Id.  307  ;  14  John  Rep. 
481. 

5.  Aa  to  amendments.  —  The  returns  spoken  of  sw^ra,  when  defective  and  insufficient 
for  the  purposes  of  evidence,  are  sometimes  amendable.  The  doctrine  on  this  subject, 
however,  rests  so  much  upon  local  rules  of  practice  and  judicial  discretion,  and  is  moreover 
so  often  modified  to  meet  the  varying  circumstances  of  particular  cases,  that  to  attempt 
anything  like  a  complete  view  of  it  as  held  and  applied  by  the  different  courts  in  this 
country,  would  be  wandering  into  details  at  once  both  perplexing  and  profitless.  We 
shall,  therefore,  notice  a  few  of  the  leading  authorities,  and  content  ourselves  with  a 
general  reference  to  some  of  the  others. 

Amendments  are  sometimes  allowed  to  be  made  by  the  officer  himself,  without  per- 
mission of  the  court.  In  Massachusetts,  the  rule  has  been  laid  down  that  an  officer  can 
amend  his  return,  without  special  permissidn,  at  any  time  before  it  is  actually  deposited  in 
the  clerk's  office ;  for  until  then,  the  return  does  not  become  matter  of  record,  and  is  under 
his  own  control.  Webb  v.  Joy,  13  Pick.  Rep.  477.  See  Spoor  v.  Holland,  8  Wend.  442. 
447.  Purchasers  may  apply  to  the  court  to  have  a  return  amended.  See  Fowble  v.  Ray 
bergh,  4  Hamm.  Rep.  45 ;  Clarke  v.  Belmear,  1  Gill.  &  John.  443,  444,  et  seg.  See  Owen 
V.  Simpson,  3  Watts'  Rep.  87.  And  parties  also.  See  Williams  v.  Rogers,  5  John. 
Bep.  162. 

"The  court  will  allow  an  amendment  sometimes  on  motion  of  the  officer  and  for  his ' 
benefit ;  but  where  a  long  time  had  elapsed,  and  th6  officer  then  asked  leave  to  amend  in 
respect  to  the  omission  of  an  essential  fact,  which  might  have  rendered  him  liable  in  an 
action,  the  court  held  that  the  amendment  could  not  be  allowed  ;  that  it  would  be  unsafe 
to  expose  officers  to  so  much  temptation,  &c.  Thatcher  v.  Miller,  13  Mass.  Rep.  270 ;  S. 
C,  11  Id.  413.  See  Emerson  v.  Upton,  9  Pick.  170 ;  Kittridge  v.  Bellows,  4  N.  Hamp.  Eep. 
431 ;  Means  v.  Osgood,  7  Greenl.  146, 147.  But  there  is  no  fixed  rule  as  to  time ;  and  an 
officer  has  been  allowed  to  amend  his  return  several  years  after  its  date.    Rucker  v.  Har- 
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*37'7  *If  it  be  necessary  to  prove  that  a  writ  issued  in  a  particular  cause, 
it  will  not  be  sufficient  to  prove  the  praecipe  by  the  filazer's  book, 
and  after  proof  of  notice  to  produce  tie  original,  to  give  in  evidence  a  copy 
of  the  writ ;  but  a  proper  search  must  be  proved  to  have  been  made  at  the 
treasury  for  the  original  writ,  before  secoadary  evidence  can  be  given.  (1) 
An  examined  copy  of  the  judgment  roll,  containing  the  award  of  an  elegit 
and  return  of  the  inquisition,  is  evidence  iii  an  action  for  use  and  occupation 
of  the  title  of  the  plaintiff,  who  clainis  under  the  elegit,  without  proving  a 
copy  of  the  elegit  and  of  the  inquisition ;(?)  the  judgment  roll  being  abso- 
lute proof  of  all  the  proceedings  which  it  sfets  forth. 

rison,  6  Muuf.  181.  Fowlbe  v.  Raybergh,  4  Hamm.  Eep.  45.  In  Pennsylvania,  a  sheriff 
may  be  permitted  to  amend  Ms  return,  made  under  a  mistake  of  fact,  if  the  application  be 
made  within  a  reasonable  time ;  but  after  action  toought  against  him  for  an  escape,  issue 
joined  therein,  and  the  cause  brought  to  trial,  it  was  held  he  could  not  thus  be  allowed 
to  relieve  himself  from  responsibility.  Scott  v.  Seller,  5  Watts'  Kep.  335.  Wiere  a  sheriff 
levied  upon  property  of  A.  supposing  it  to  belong  to  B.,  the  defendant,  and  after  sale, 
made  his  return,  and  brought  the  money  into  icourt ;  and  A.  sued  him  therefor  and 
recovered ;  the  sheriff,  on  his  own  motion,  was  allowed  to  amend  his  return  so  as  to  set 
forth  that  no  property  was  to  be  found;  and  held,  that  he  might  have  leave  to  withdraw 
the  money  in  courts  Smith  v.  Daniel,  3  Murph.  flep.  128.  An  amendment  of  a  return 
has  been  allowed  after  the  oflBcer's  death,  on  motion  of  his  representatives.  Fowble  v. 
Raybergh,  4  Hamm.  Eep,  45. 

The  return  cannot  be  amended,  even  by  order  of  the  court,  so  as  to  affect  the  rights  of 
persons  not  parties  to  the  suit,  acquired  hefore  amendment  made.  Accordingly,  where 
an  oflScer  returned  on  a  writ  that  he  had  attached  land  of  the  debtor  on  a  certain  day, 
before  which  day  a  mortgage  made  by  the  debtor  had  been  put  on  record ;  and  the  officer 
subsequently,  by  leave  of  the  court,  amended  his  return  so  as  to  date  his  levy  on  the 
attachment  before  the  record  of  the  mortgage ;  held,  that  the  amendment  could  not 
prejudice  the  mortgagee's  title.  BperBou  v.  Upton,  9  Pick.  Rep.  167;  Freeman  v. 
Paul,  8  Greenl.  Eep.  360.  See,  also,  Putnam,  v.  HaU,  3  Pick.  445 ;  Means  v.  Osgood  7 
Greeul.146. 

The  following  references  to  local  authorities  will  further  illustrate  the  above  doctrine 
as  to  amendments.  Massachusetts :  IjMass.  Eep.  233 ;  Id.  109,  113 ;  8  Id.  340  •  10  Id  251  • 
11  Id.  481 ;  9  Id.  317.  Virginia :  6  Munf.  181.  Ohio :  4  Hamm.  45.  New  Hampshire :  3 
N.  Hamp.  Rep.  83 ;  4  Id.  431.  Maine :  7  Greenl.  146 ;  3  Id.  160 ;  Id.  39  ;  6  Id.  163.  Penn- 
sylvania :  2  Whart.  Eep.  311 ;  3  Watta'  Eep.  87  ;  ,5  Id.  235  ;  Whart.  Dig.  (3d  ed.)  p.  18,  et 
seg.  South  Carolia:  2  Bail.  493.  New  York:  Grab.  N.  Y.  Prao.  (3d  ed.)  649  to  670:  5 
John.  Eep.  162 ;  8  Wend.  443,  447. 

6.  As  to  the  mode  of  proof. — We  find  but  few  cases  relating  directly  to  the  mode  of 
proving  a  return.  In  general,  however,  an  execution  and  return,  when  filed,  become 
part  of  the  records  of  the  court,  and  liay  be  proved  in  the  same  manner  as  other  records, 
by  office  copies,  certified  copies  under  seal,  exemplifications,  &c.  See  Pigot  v.  Davis,  3 
Hawks'  Rep.  25  ;  Gardner  v.  Hosmer,  8  Mass.  Eep.  327  ;  Nichol  v.  Eidley,  5  Yerg.  63,  65 ; 
Seattle  v.  Eobbin,  2  Verm.  Eep.  181 ;  Stevens  v.  Adams,  Brayt.  Eep.  29  ;  Welsli  v.  Joy', 
13  Pick.  477,  et  seg.;  Jackson  ex  dem.  Kane  v.  Sternbergh,  1  John.  Cas.  153. 

In  New  York,  the  return  of  a  constable  on  a  justice's  execution  may  be  proved  by  a 
duly  authenticated  transcript  from  the  docket  of  the  justice.    See  2  R.  S.  269,  §  246. 

In  Now  Hampshire,  it  is  said  that  the  "  regular  course  for  a  sheriff  who  has  sold  goods 
under  an  execution,  is,  to  make  a  return  of  his  doings  to  the  court  from  which  the  execu- 
tion issued.  But  it  is  not  uncommon  with  officers,  in  particular  if  the  execution  is  not 
satisfied  in  full,  to  deliver  the  execution  and  return  to  the  creditor  or  his  attorney.  If  any 
suit  is  brought  for  taking  the  goods,  the  execution  is  sent  to  the  clerk,  and  copies  of  the 
execution  and  return  are  procured,  and  these  are  the  proper  evidence  of  what  was  done 
by  the  officer."    Siaa  v.  Badger,  6  New  Hamp.  Rep.  394,  395. 

And  where  the  officer  was  sued  in  trover  for  taking  goods  under  an  execution  which 
together  with  the  returns  thereon,  were  traced  to  the  hands  of  the  agent  of  the  defendant 
in  execution  (the  now  plaintiff),  and  it  appeared  that  due  notice  had  been  given  to  pro- 
duce them ;  held,  that  the  officer  might  give  parol  evidence  of  the  returns  &c.  Sias  v. 
Badger,  supra.  "  It  is  but  just  under  the  circumstances,"  says  the  court,  "  to  permit  such 
secondary  proof  of  the  regularity  of  his  (the  officer's)  proceedings  as  he  may  be  able  to 
make,  and  did  the  circumstances  require  it,  the  court  would  not  hesitate  to  presume  the 
proceedings  to  have  been  regular  until  the  plaintiff  should  show  the  contrary  "    Id 

(1)  Edmondstone  v.  Plaisted,  4  Esp.  160. 

(2)  Ramsbottom  v.  Buckhurst,  2  M.  &  S.  665. 

Note  384. — In  an  action  by  an  officer  against  the  bailee  or  receiptor  sf  property  attached 
by  him,  it  is  not  necessary,  in  order  to  prove  the  attachment,  to  produce  the  original 
writ ;  but  the  fact  may  be  proved  by  other  evidence ;  and  the  receipt  itself,  if  one  has  eeon 
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taken,  is  the  appropriate  and  proper  evidence.  *  Lowry  v.  Cady  et  al.,  4  Venn.  504.  (The 
rule  Is  general  that  the  bailee  cannot  dispute  the  title  of  his  bailor  ;  his  written  receipt  of 
the  property  on  a  bailment  concludes  him  ;  Burton  v.  Wilkenson,  18  Verm.  R.  186 ;  Hall  v. 
Griffin,  10  Bing.  246 ;  Gosliu  v.  Birnie,  7  Bing.  339.) 

The  receipt  is  conclusive  as  to  the  fact  of  attachment,  and  the  persons  signing  it  are  not 
allowed  to  controvert  such  fact,  in  a  suit  against  them  on  the  receipt.  Id. ;  Lyman  v. 
Lyman,  11  Mass.  Rep.  317 ;  Spencer  v.  Williams,  3  Verm.  Rep.  309. 

Note  885. — Where  a  writ  of  execution  has  been  returned,  it  becomes  part  of  the  record, 
and  a  copy  thereof  properly  authenticated  is  evidence,  the  same  as  a  copy  of  any  other 
part  of  the  record.  Pigot  v.  Davis,  3  Hawk's  Eep.  35.  See  Frost  v.  Shapleigh,  7 
Greenl.  536. 

Note  386. — In  general,  the  contents  of  a  writ  must  be  proved  by  the  highest  evidence  of 
which  the  nature  of  the  case  is  susceptible.  Accordingly,  in  Foster  v.  Trull  (13  John. 
Rep.  456),  the  general  proposition  wasconsidered  unquestionable,  that  parol  proof  respect- 
ing the  existence  of  process  issued  out  of  a  court  is  inadmissible.  The  process  itself,  or  a 
sworn  copy,  must  be  produced  ;  and  if  the  original  is  lost  it  ought  to  be  accounted  for. 
In  Brush  v.  Taggart  (7  John.  Rep,  19),  the  plaintiff  sued  on  a  justice's  judgment ;  and  the 
defendant  sought  to  prove  that  a  certiorari  had  been  allowed  and  served  in  the  former 
cause  ;  held,  that  the  contents  of  the  writ  of  certiorari  could  not  bQ  established  by 
*378  parol,  so  long  as  the  writ  itself,  or  a  sworn  copy  of  it,  *was  attainable.  And  even 
the  confession  of  the  party  against  whom  the  process  is  sought  to  be  given  in  evidence, 
will  not  supercede  the  necessity  of  producing.it.  Hence  in  Hasbrouck  v.  Baker,  (10  John. 
Rep.  348),  *he  court  held,  that  in  an  action  against  A.,  for  non-attendance  as  a  witness  after 
having  been  duly  subpoenaed,  the  confession  of  A.,  as  to  his  having  been  subpoenaed,  would 
not  dispense  with  the  production  of  the  subpcena  itself.  "  Tlie  confession  of  the  party  will 
not,  in  such  case,  supply  the  omission  of  such  a  document."  And  in  trover,  where  the 
defendant  justified  the  taking  under  an  attachment  against  the  plaintiff,  held,  that  inas- 
much as  the  existence  of  the  attachment  was  matter  of  record,  the  defendant  could  not  be 
allowed  to  prove  it  by  the  confession  of  the  jdaintiff.  Jenner  v.  Jolifife,  6  John.  Rep.  9. 
See  ante,  notes  168, 169.  i 

But  where  a  sheriff  was  sued  for  an  escape  on  a  ca.  aa.,  and  notice  had  been  regularly 
given  him  to  produce  the  writ  on  the  trial,  held,  that  parol  evidence  was  admissible  to 
prove  the  issuing  of  it,  its  delivery  to  .he  sheriff,  and  the  arrest ;  the  sheriff  having  neglected 
to  return  and  file  it.  The  plaintiff  incty,  in  such  cases,  but  he  is  not  bound  to,  compel  the 
sheriff  to  return  the  writ.    Himnan  v.  Breese,  13  John.  Rep.  529. 

The  mere  fact  that  a  suit  has  been  commenced  may  be  proved  by  a  written  agreement 
of  the  party  in  which  the  existence  of  the  suit  is  conceded,  without  producing  the  writ. 
■  'Foster  v.  Trull,  12  John.  Rep.  456,  458. 

And  where  there  is  no  question  as  to  the  existence  of  a  suit,  the  Hme  of  commencing  it 
may  be  proved  by  parol,  because,  for  that  purpose,  it  is  not  necessary  to  prove  the  contents 
of  the  writ.  Accordingly,  where  a  declaration  was  entitled  generally,  of  Hilary  term, 
1828,  and  the  demand  upon  which  the  plaintiff  prosecuted  did  not  become  due  until  after- 
ward ;  held,  that  it  was  competent  for  the  plaintiff  to  show,  by  the  parol  evidence  of  his 
attorney,  without  producing  the  writ,  that  the  action  was  not  commenced  until  the  demand 
had  fallen  due.  Lester  v.  Jenkins,  8  Barnw.  &  Cress.  339.  See  also  Mathews  v.  Haigh,  4 
Esp.  N.  P.  Rep.  100.  And  note,  that  the  memorandum  of  the  declaration,  in  these  and 
similar  cases,  is  prima  fade  evidence  of  the  suit  having  been  commenced  at  the  time 
therein  stated ;  but  neither  party  is  precluded  by  it  from  showing  the  true  time.  Lester 
v.  Jenkins,  aupra.  See  S.  P.,  Morris  v.  Pugh,  3  Burr.  Rep.  1341 ;  Wilton  v.  Girdlestone, 
5  Barnw.  &  Aid.  Rep.  847 ;  Granger  v.  George,  5  Id.  149  ;  Michaels  v.  Shaw,  12  Wend. 
587.  The  fiction  of  law  in  England  is,  that  all  writs  are  supposed  to  issue  in  term ;  but 
where  it  is  necessary,  with  a  view  to  the  Statute  of  Limitations,  or  for  any  other  legiti- 
mate purpose,  that  the  exact  time  should  appear,  the  parties  may  show  that  in  fact  the 
writ  issued  in  vacation.  Johnson  v.  Smith,  supra  ;  also,  per  Holroyd,  J.,  and  Abbott,  C. 
J.,  in  Littleton  v.  Cross,  3  Barn.  &  Cress.  317.  See  ante,  note  379.  So,  as  between  parties 
and  privies,  the  exact  hour  when  an  execution  issued  may  be  shown  by  parol,  notwith- 
standing its  date,  for  the  purpose  of  establishing  that  it  issued  too  soon.  Allen  v.  The 
'  'Portland  Stage  Company,  8  Greenl.  Rep.  207.     See  Taylor  v.  Dundass,  1  Wash.  Rep.  94. 

A  writ  of  supersedeas,  reciting  that  a  commission  of  bankruptcy  issued,  was  held  evi- 
dence to  show  the  fact  of  such  a  commission  having  issued.  Gervis  v.  The  Grand  Western 
Canal  Co.,  5  Maule  &  Sel.  76. 

.  Note  387. — In  Louisiana,  the  record  of  a  suit  in  which  a  sequestration  issued,  is  evi- 
dence to  prove  the  fact  that  such  a  writ  was  obtained,  though  the  suit  was  not  proceeded 
in  to  judgment.  Barlow  v.  Dupuy,  1  Martin's  Lou.  442.  In  Pennsylvania,  the  docket 
entries  of  the  prothonotary  are  not  evidence  of  the  issuing,  service  and  return  of  the  writ 
of  hah.  fac.  pass.  Such  entries  are  the  mere  minutes  of  the  officer,  and  inferior  to  the 
writ  itself  with  the  return  indorsed  upon  it.  Vincent  v.  Huff's  Lessee,  4  Serg.  &  Rawle, 
398.  300.  In  New  Jersey,  the  transcript  of  a  justice's  docket  is  not  evidence  of  the  delivery 
of  execution  to  a  constable,  because  the  justice  is  not  authorized  to  enter  upon  his  docket 
the  delivery  of  execution  to  the  constable.  Hunt  v.  Boylan,  1  Halst.  Rep.  211.  This  is 
otherwise  in  New  York.    See  2  R.  S.,  p.  268,  §  243,  et  seq. 


318  Of  the  Proof  of  Records,  &c.  [ch.  v. 

*379     *The  rules  of  the  superior  coiirts  may  be  proved  by  an  office  copy, 
made  out  by  the  clerk  of  the  rules  or  by  his  deputy.  (1) 


SECTION  Hi 

Of  the  Proof  of  Proceedings  in   Chancery. 

A  decree  in  the  Court  of  Chancery  raay  be  proved  by  an  exemplification 
imder  the  seal  of  the  court,  or  by  an  examined  copy,  or  by  a  decretal  order 
in  paper,  with  proof  of  the  bill  and  answer.  (2) 

*380    *  Proof  of  Proceedings,  when  necessary  andwhen  not.  It  appears  that  if 
a  party  wants  merely  to  show  that  a  decree  was  in  fact  made,  or  that  it 

Note  388. — Where  an  action  of  debt  was  brouglit  on  a  recognizance  taken  upon  a  plea 
of  title  in  a  justice's  court,  conditioned  that  if,  the  plaintiff  commenced  a  suit  in  a  given 
time,  the  defendant  would  appear  and  put  in  special  bail ;  held,  that  a  record  of  the  Com- 
mon Pleas  stating  the  suit  commenced  by  the  issuing  of  a  capias,  &c.,  was  mere  prima 
facie  evidence  of  the  suing  out  of  the  writ  within  the  regular  period ;  and  the  court  say  : 
"  The  entry  on  the  record  could  not  be  conclusive  of  that  fact,  for  then,  as  was  observed 
in  the  case  of  Conry  v.  Jacob  (1  Sid.  230),  upon  a  similar  question,  it  would  be  in  the 
power  of  an  attorney  to  make  an  entry  of  the, issuing  of  the  writ,  though  the  writ  had 
never  issued.  Such  an  entry  is  like  a  Romrmuhvir  entered  of  record.  It  does  not  estop 
the  party  to  deny  the  fact,  and  it'shall  be  tried  ,per  pais,  and  the  record  is  but  evidence, 
and  not  conclusive.  Keeling,  C.  J.,  in  Middleton  v.  Manucaptors  of  Sylvester,  1  Sid.  316." 
Brown  V.  Van  Denser,  10  John.  Rep.  51,  53.     . 

Note  389. —  Upon  a  question  as  to  the  settlement  of  E.,  a  document  was  produced, 
purporting  to  be  W.'s  letter  of  orders,  signed  in  1799,  by  the  then  Archbishop  of  Tuam, 
which  was  proved  to  have  been  among  W.'s  papers  at  the  time  of  his  death,  in  July, 
1839  ;  held,  that  the  certificate  of  the  ordination  of  W.  was  properly  received  in  evidence, 
having  come  from  the  proper  custody,  and  being  mora  than  tliirty  years  old ;  and  that, 
the  certificate  not  being  the  act  of  any  court,  and  not  having  any  relation  to  the  corporate 
character  of  the  archbishop,  the  seal  was  to  be  considered  the  seal  of  the  natural  person, 
and  not  of  the  corporation.  The  King  v.  The  Inhabitants  of  Bathwick,  3  Barn.  &  Adol. 
639.  If  it  had  been  signed  only,  there  could  have  been  no  question  as  to  its  admissibility. 
Id.  A  parish  certificate,  dated  7th  September,  1758,  purported  in  the  body  of  it  to  have 
been  granted  to  a  pauper  and  his  family  by  two  churcU wardens  and  two  .overseers.  It 
was  signed  and  sealed  by  two  overseers,  and  by  one  churchwarden  only.  The  church- 
wardens for  the  year  1758  were  nominated  at  Easter,  and  were  proved  to  have  been 
sworn  into  office  on  the  15th  of  September,  at  the  visitation ;  but  there  was  no  direct 
evidence  of  their  having  been  sworn  into  office  before  that  time.  The  certifying  parish, 
after  the  date  of  the  certificate,  had  frequently  relieved  the  pauper  and  differeot  members 
of  the  family  while  they  were  residing  in  other  parishes.  Held,  that  in  favor  of  such  an 
ancient  certificate,  which  had  been  treated  by  the  certifying  parish  as  valid,  the  court 
would  presume  that  the  churchwarden  who  executed  the  csrtificate  was  sworn  before  he 
executed  it,  and  therefore  that  it  was  duly  executed  by  him  as  churchwarden.  Rex  v. 
Inhabitants  of  Whitchurch,  7  Barn  &  Cress.  573.     See  Rex  v.  Catesby,  2  Id.  814. 

(1)  Duncan  v.  Scott,  1  Camp.  100 ;  Selby  v.  Harris,  Ld.  Raym."  745  ;  B.  N.  P.  339. 
Rules  are  commonly  produced  in  the  same  cause  and  in  the  same  court ;  as  where  the 
office  copy  of  a  rule  to  pay  moaey  into  court  is  produced.  Israel  v.  Benjamin.  3  Camp. 
41.  As  to  a  judge's  order,  making  an  award  a  rule  of  court,  see  Still  v.  Halford,  4 
Camp.  19,  infra.  As  to  the  rules  of  the  Court  of  Chaucerv,  see  Ludlow  (Mavort  v 
Charlton,  9  C.  &  P.  243,  346.  \      3    > 

(3)  Trowell  v.  Castle,  1  Keb.  21 ;  Com.  Dig.  tit.  Evidence,  C,  1,  cit.  by  Bavlev  B ,  in 
Blower  V.  Hollis,  1  C.  &  M.  396.  J    J-      i 

Note  390.—  A  copy  of  a  copy  of  the  decree  is  not  admissible.  Whiteacre  v.  M'llhaney, 
4  Muuf.  Rep.  310.     See  ante,  note  377,  and  cases  there  cited. 

Otherwise,  however,  it  seems,  where  the  decree  purports  to  recite  merely  the  snhstance 
of  the  bill  and  answer.    Qresley's  Eq.  Ev.  109,  110. 

A  decretal  order,  reciting  the  substance  of  a  former  decree,  will  not  prove  the  latter. 
Wilson  V.  Conine;  3  John.  Rep.  380 ;  Wiuans  v.  Dunham,  5  Wend,  47,  48,  but  it  is 
admissible  in  support  of  the  rights  thereby  established :  Wood  v  Byin'o-ton  2  Barb 
ch .  387.  J     ^      < 

(The  record  duly  exemplified  is  the  proper  proof  of  what  was  in  issue  and  decided. 
Bates  V.  Delavan,  5  Paige,  399 ;  Port  v.  Burch,  6  Barb.  60.) 
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has  been  reversed  on  appeal,  the  decree,  under  the  seal  of  the  court  and 
enrolled,  may  be  given  in  evidence  without  producing  the  bill  and  answer, 
and  the  opposite  party  will  be  at  liberty  to  show  that  the  point  in  issue  was 
not  the  same  as  the  present  issue.  (1)  But  if  a  party  intends  to  avail  himself 
of  Jthe  contents  of  a  decree  as  an  adjudication,  and  not  merely  to  prove  the 
collateral  fact  that  a  decree  was  made  by  the  court,  he  ought  regularly  to 
give  in  evidence  the  bill  and  answer  upon  which  the  decree  is  founded.  (2) 
"  The  whole  record,"  says  Chief  Baron  Comyns,  "  which  concerns  the  matter 
in  question,  ought  to  be  produced."  (3)  But  it  seems  this  rule  does  not 
apply  where  the  bill  and  answer  are  recited  in  the  decree.  (4)  The  proof 
of  the  depositions  is  certainly  not  necessary  for  letting  in  the  decree, 
although  the  decree  may  state  that  depositions  have  been  taken  ;  and  the 
rule  is  the  same,  whether  it  is  a  decree  on  issue,  or  on  a  reference  to  a  master 
as  to  facts.  (5)  In  cases  at  law  when  the  pleadings  are  in  a  general  form, 
evidence  may  be  given  to  explain  the^l ;  but  in  equity  proceedings,  the 
questions  in  dispute  are  to  be  ascertained  from  the  bill  and  answer. (6) 

An  order  of  the  Court  of  Chancery  is  preved  by  the  document  delivered 
out  of  the  registrar,  which  is  the  original  order ;  and  it  is  not  necessary  to 
show  that  it  has  been  compared  with  any  book  of  the  orders  of  the  court.  (7) 

*381     *  Answer. — An  answer  in  chancery  may  be  proved  by  an  examined 
copy.  (8)  It  cannot  regularly  be  given  in  evidence  without  proof  of  the 

(1)  B.  N.  P.  235,  citing  Thanet  (Lord)  v.  Paterson,  K.  B.^ast,  12  Geo.  11.  See,  also,  JoneB 
V.  Randall,  1  Cowp.  18. 

Note  391.  —  The  learned  author  of  Gresley's  Equity  Evidence  says:  "It  is  not  easy 
to  see  the  ground  of  this,  for  the  objection  (that  the  bill  and  answer  should  be  produced) 
applies  to  an  exemplification  just  the  same  as  to  an  examined  copy,  and  their  not  being 
records  does  not  appear  a  sufficient  reason  for  a  distinction  ;  but  It  seems  to  have  been  held 
for  law  in  a  case  in  the  Exchequer,  Sergeant  Maynard  boldly  assuring  the  court  that  nothing 
was  more  common."  Gresley's  Eq.  Ev.  110.  The  Exchequer  case  referred  to,  is  Trotter 
V.  Blake,  12  Mod.  231. 

To  show  a  matter  res  judicata  in  the  Court  of  Chancery,  an  exemplification  of  the  bill, 
answer  and  decree,  is  sufficient  evidence  in  a  court  of  law,  without  showing  an  actual 
enrollment  of  the  decree.  Winans  v.  Dunham,  5  Wend.  Rep.  47 ;  Bates  v..  Delavan,  5 
Paige,  299,  303,  304 ;  and  Gresley's  Eq.  Ev.  108,  110.  But  see  Fort  v.  Burch,  6  Barb.  60. 
See  also  ante,  note  278. 

(2)  Blower  v.  HoUis,  ut  supra;  Leake  v.  Westmeath  (Marq.),  2  Mo.  &  R.  397  ;  Attwood 
V.  Taylor,  1  M.  &  G.  189. 

Note  392.  —  Blower  v.  HoUis,  1  Crom.  &  M.  393 ;  S.  C,  3  Tyr.  351  ;  Gresley's  Eq.  Ev. 
108  to  110 ;  Rose.  Cr.  Ev.  157,  158. 

(3)  Com.  Dig.  tit.  Evidence,  A,  4,  p.  85. 

(4)  Wheeler  v.  Louth,  by  Trevor,  C.  J.,  cit.  Com.  Dig.  tit.  Evidence,  C,  1.  But  see  1  Keb. 
21,  contra;  Wharton  Peerage  Case,  12  Clark  &  Pin.  ace. 

(5)  Layburn  v.  Crisp,  4  M.  &  W.  320,  326  ;  S.  C,  8  C.  &  P.  404. 

(6)  By  Parke,  B.,  in  Layburn  v.  Crisp,  8  C.  &  P.  408. 

(7)  Ludlow  (Mayor)  v.  Charlton,  9  C.  &  P.  242. 

(8)  B.  N.  P.  338.  339  ;  Hennel  v.  Lyon,  1  B.  &  A.  182  ;  Ewer  v.  Ambrose,  4  B.  &  C.  85  ; 
Dartmouth  (Lady)  v.  Roberts,  16  East.  234.  See  also,  Rees  v.  Bowen,  1  M'Clell.  &  Y.  383  ; 
Highfield  v.  Peake,  M.  &  M.  116 ;  Salter  v.  Turner,  2  Camp.  87 ;  Burnard  v.  Nerot,  1  C. 
&  P.  578. 

-  Note  393.  —  The  case  of  Hennel  v.  Lyon,  cited  in  the  text,  has  been  regarded  as  going 
to  the  extreme  of  the  pjinciple  upon  which  it  is  founded,  and  as  being  of  questionable 
authority.  Per  Garrow,  B.,  and  HuUock,  B.,  in  Rees  v.  Bowen,  1  M'Clell.  &  Tounge,  391, 
392.    See,  however,  Studdy  v.  Sanders,  2  Dowl.  &  Ryl.  349. 

But  there  is  a  distinction  between  an  answer  of  a  party  and  his  affidamt  made  in  the 
chancery  suit,  and  found  on  file.  An  examiiied  copy  of  the  latter  will  not  he  received, 
without  stricter  proof  of  identity  than  would  befrequired  in  the  case  of  an  answer.  Rees  v. 
Bowen,  aupra,  pp.  383,  391,  393.  Semble,  that  if  the  affidavit  appeared  to  have  been  used 
by  the  party  in  chancery,  it  might  be  admitted.  Rees  v.  Bowen,  supra.  See  Highfield  v. 
Peake,  1  Mood.  &  Malk.  109,  ^seq. ;  Rex.  v  James,  1  Show.  Rep.  397. 

In  Studdy  v.  Sanders  (2  Dowl.  and  Ryl.  347),  an  office  copy  of  an  answer  in  chancery 
was  held  admissible  in  the  King's  Bench  to  prove  a  partnership  between  the  defendants  ; 
and  the  clerk  of  the  defendants'  solicitor  was  deemed  a  proper  witness  to  identify  the 
defendants  as  parties  to  both  suits,  though  he  knew  nothing  except  from  his  intercourse 
with  them  in  a  professional  way  in  conducting  the  suit  in  chancery.     Quere,  whether  it 
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bill,  for  the  bill  may  materially  tend  to  explain  the  answer.  (1)  But  if  there 
be  proof,  by  the  proper  officer,  that  the  bill  has  been  searched  for  in  the 
office,  and  cannot  be  found,  the  answer  has  been  allowed  to  be  read  without 
sight  of  the  bill.  (2)  When  an  answer  is  offered  in  evidence  as  an  admission 
of  the  party  on  oath,  or  when  it  is  used  for  the  purpose  of  contradicting  a 
witness,  or  upon  an  indictment  for  perjury  in  the  answer,  it  will  not  be 
necessary  to  show  that  there  has  been  any  decree  in  the  suit. (3)  If  an 
answer  is  given  in  evidence  on  one  side,  the  counsel  on  the  other  side  is  at 
liberty  to  insist  on  the  bill  being  read  as  well  as  the  answer ;  but  it  is  usual 
to  read  only  the  interrogatory  part  of  the  bill.  (4)  ' 

It  has  been  said  that  the  proving  of  an  answer  in  chancery  by  an  examined 
copy  is  confined  to  civil  suits,  and  that  upon  an  indictment  for  perjury,  the 
original  must  be  produced ;  (.5)  and  such  is  the  practice,  though  there  does 

not  appeair  to  be  any  sufficient  reason  for  the  distinction. 
*382  *In  ordinary  cases  it  will  be  presumed  that  an  answer,  deposition  or 
affidavit  was  made  upon  oath ;  but  where  a  party  is  indicted  for  per- 
jury in  such  answer,  deposition  or  affidavit,  greater  strictness  is  required, 
and  the  original  must  be  produced.  (6)  It  has  been  said  that  this  strictness 
of  proof  is  required  also  in  actions  which  are  in  the  nature  of  a  criminal 
proceeding,  as  in  an  action  for  a  malicious  prosecution  ;(7)  but  this  seems 
doubtful.  (8) 

The  fact  of  swearing  may  be  proved  by  evidence  of  the  master's  hand- 
writing to  the  jurat,  and  it  will  not  be  necessary  to  call  the  master.  (9)  The 
jurat  is  also  evidence  of  the  place  at  which  the  oath  was  taken  ;(10)  but  it  is 
not  conclusive.  (11) 

When  an  original  answer  or  an  examined  copy  is  given  in  evidence,  some 
proof  of  the  identity  of  the  party  will  be  requisite.  (12)  It  was  to  facilitate 
the  proof  of  identity  upon  trials  for  perjury,  that  an  order  was  made  in 
chancery  requiring  answers  to  be  signed.  (13)  When  the  original  answer  is 
produced,  the  proof  of  the  handwriting  will  be  a  proper  and  easy  method  of 
identifying  the  party.  (14)  If  an  examined  copy  is  given  in  evidence,  the 
identity  must  be  established  by  extrinsic  evidence ;  it  may  be  proved  by  a 

should  not  have  been  an  examined,  instead  of  an  office  copy,  as  the  Baits  were  in  different 
courts.     See  ante,  note  878. 

(1)  Pennell  v.  Meyer,  2  Mo.  &  R.  98  ;  S.  C,  8  C.  &  P.  470. 

(2)  Gilb.  Ev.  49,  50  :  Rowe  v.  Breuton,  8  B.  &  C.  765.     See  Gresley's  Eq.  Ev.  108,  109. 

(3)  Dartmouth  (Lady)  v.  Roberts,  Ewer  v.  Ambrose,  ut  supra. 

Note  394.  — Where  it  may  be  used  as  such,  and  under  what  limitations,  see  ante,  note 
280,  et  seg. 

In  New  York,  a  defendant's  answer  to  a  bill  of  discovery  charging  him  with  having 
given  a  judgment  to  defraud  his  creditors,  &c.,  or  with  being  a  party  to  a  conveyance  or 
assignment  of  any  estate  in  lands,  goods,  &c.,  made  with  intent  to  defraud  purchasers, 
creditors,  &c.,  or  charging  any  fraud  affecting  the  right  or  property  of  ot]iers,  shall  not 
be  read  against  him  on  an  indictment  for  such  fraud.  2  R.  S.  (new  ed.)  103,  88  44  45, 
46,  47. 

(4)  Pennell  v.  Meyer,  ut  supra. 

(5)  B.  N.  P.  238,  289. 

(6)  Ibid  ;  R.  v.  James,  1  Show.  327 ;  Crook  v.  Dowling,  3  Doug.  77. 

Note  395.  —  See  Jervis  v.  White,  8  Ves.  jun.  312,  313  ;  Roscoe's  Cr.  Ev.  157 ;  Thompson 
v.  Crosthwaite,  2  Younge  &  Jer.  512,  ante,  note  280. 

See  Grresley's  Bq.  Ev,  185,  n.  a,  and  post,  noi);p  399,  as  to  proving  depositions,  &c.,  in  these 
and  the  like  cases. 

(7)  R.  V.  Spencer,  Ry.  &  M.  98  ;  Dartmouth  (Lady)  v.  Roberts,  16  East,  340. 

(8)  SeeB.  N.  P.  18 ;  Purcell  v.  Macnamara,  1  Camp.  200. 

(9)  R.  V.  Morris,  2  Burr.  1189  ;  Stra.  1043 ;  R.  v.  Benson,  2  Camp.  508. 

(10)  R.  V.  Spencor,  ut  supra.  • 

(11)  Embden's  Case,  9  Ea8t,437. 

(12)  B.  N.  P.  238,  289. 

(13)  E.  V.  Morris,  ut  supra. 
,  V.  Benson,  ut  supra. 


(13)  E. 

(14)  K. 
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person  who  can  speak  to  the  signature  to  the  original  answer,  although  the 
original  is  not  produced  at  the  trial.  (1) 

Depositions  in  chancery.  With  regard  to  the  proof  of  depositions  in 
chancery,  the  general  rule  is,  that  they  are  not  to  be  admitted  in  evidence 

without  producing  the  bill  and  answer; (2)  for  if  there  do  not  appear 
*383     to  be  a  cause  depending,  the  *depositions  are  considered  to  be  merely 

voluntary  affidavits ;  and  the  bill  and  answer  ought  to  be  produced, 
in  order  to  show  who  were  the  parties  to  the  suit,  and  what  the  points  in 
issue ;  as  depositions  in  general  are  evidence  only  upon  the  same  points,  and 
between  the  same  parties,  or  those  who  claim  under  the  parties.  (3)  But 
depositions  may  be  read  without  the  production  of  the  bill  and  answer,  if 
they  are  so  ancient  that  no  bill  or  answer  can  be  forthcoming ;  formerly  it 
was  not  the  practice  to  enroll  bills  and  answers.  (4)  And  where  the  bill  and 
answer  are  produced  in  order  to  let  in  the  depositions,  the  bill  and  answer 
are  not  evidence  in  the  cause,  they  are  merely  produced  for  the  judge  to 
look  at  them  for  the  purpose  of  determining  what  was  the  issue  in  the 
suit.  (5)  If  the  defendant  is  in  contempt,  or  has  had  an  opportunity  of 
cross-examining  which  he  chose  to  forego,  the  depositions  may  then  be  read, 
after  producing  the  bill,  although  no  answer  has  been  put  in.  (6)  Deposi- 
tions are  evidence  as  an  admission  against  a  party  to  the  suit,  or  for  the 
purpose  of  contradicting  a  witness,  without  production  of  the  bill  and 
answer.  (7) 

Depositions  taken  on  interrogatories,  under  a  commission  from  the  Court 

(1)  Dartnall  v.  Howard,  Ry.  &  M.  169.  See  Scott  v.  Lewis,  7  C.  &  P.  349,  where  a 
cognovit  was  proved  by  the  like  evidence;  Hennel  v.  Lyon,  1  B.  &  A.  183,  proof  from 
coincidence  of  name  and  character;  Hodgkinson  v.  Willis,  3  Camp.  401,  proof  of  person 
against  whom  a  bill  was  filed.  The  leanin<f  of  the  courts  is  in  favor  of  relieving  parties 
from  tlie  onus  of  the  proof  of  identity,  at  least  in  civil  cases,  as  it  is  a  fact  which,  in 
general,  is  more  easy  to  be  disproved  than  proved ;  by  Lord  Tenterden,  C.  J.,  in  Hennel 
v.  Lyon,  1  B.  &  A.  182.  See  Burnand  v.  Nerot,  1  C.  &  P.  578,  where  the  copy  of  an  answer 
was  adduced  to  contradict  a  witness,  and  was  rejected,  on  the  ground  of  the  identity  not 
being  proved. 

(2)  Gilb.  Bv.  56 ;  B.  N.  P.  340  ;  Nightingal  v.  Davisme,  5  Burr.  2594 ;  Bake  v.  Sweet, 
Bumb.  91 ;  Vin.  Ab.  tit.  Evidence,  A,  b.  31 ;  Illingworth  v.  Leigh,  3  Gwill.  1619 ;  Lay- 
bourne  V.  Criap,  4  M.  &  W.  336  ;  Temperley  v.  Scott,  5  C.  &  P.  341.  And  see  Byam  v. 
Booth,  3  Pri.  334  n. 

A  deposition  taken  in  an  action  of  ejectment  brought  by  defendants  against  a  third 
person  to  recover  the  premises  which  are  the  subject  of  the  suit  in  equity,  cannot  be  used 
against  the  plaintifif  in  equity ;  it  being  res  iriier  alios  acta.  Roberts  v.  Anderson,  8 
Johns.  Ch.  371.  A  decree  might  be  admissible.  Buckingham  v.  Hanna,  3  Ohio  (N.  S.) 
551.  But  where  one  partner  assigns  a  partnership  demand  against  a  third  person  and 
then  leaves  the  firm,  the  subsequent  answer  of  the  retiring  partner  to  a  bill  of  discovery 
touching  the  demand,  is  evidence  for  the  third  person  in  a  suit  at  law  upon  the  demand. 
Norton  v.  Woods,  23  Wend.  530.     See  S.  C,  5  Paige,  Ch.  249. 

Facts  stated  in  proceedings  authorized  by  law  are  evidence  against  the  persons  making 
the  statement ;  Clark  v.  Baird,  7  Barb.  64;  Embury  v.  Conner,  3  Comst.  511.  Not  so 
where  the  parties  to  an  action  agree  upon  a  statement  of  facts  for  the  purposes  of  the 
suit ;  in  this  case  snch  statement  cannot  be  used  in  another  action.  Fye  v.  Gragg,  35 
Maine,  29.  And  notwithstanding  a  deposition  taken  in  another  action  between  the  same 
parties  is  admissible  evidence,  it  is  necessary  to  give  notice  of  the  intention  to  use  it. 
Samuel  v.  Withers,  16  Mis.  (1  Bennett)  533.  A  removal  of  the  witness  frOin  the  state 
will  authorize  the  use  of  such  a  deposition.    Long  v.  Davis,  18  Ala.  801. 

(3)  Note  396. —  See  ante,  note  280,  and  the  cases  there  cited  on  the  subject  of  depositions 
with  respect  to  the  parties. 

(4)  Byam  v.  Booth,  ut  supra  ;  Gilb.  Ev.  58.     See  also  Rowe  v.  Brenton,  8  B.  &  C.  765. 
Note  397.— It  was  not  the  practice  in  England  to  enroll  the  pleadings  until  1636; 

they  were  left  loose  in  the  office  and  liable  to  be  lost.     Gresley's  Eq.  Ev.  185. 

(5)  Chefioll  V.  Purday,  14  M.  &  W.  303. 

(6)  Cazcuove  v.  Vaughan,  1  M.  &  S.  4  ;  B.  N.  P.  340. 
(6)  Highfield  v.  Peake,  M.  &  M.  109. 

Note  398. —  See  ante,  notes  280  and  323  where  depositions,  &c.,  have  been  usecj.  to 
contradict  a  witness.  Also  Highfield  v.  Peake,  1  Mood.  &  Malk.  109,  111 ;  and  Wormley  v. 
The  Commonwealth,  10  Gratt.  658. 
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of  Chancery,  of  modern  date,  are  not  admissible  without  the  production  of 
the  commission  under  the  authority  of  which  the  depositions  were  taken : 
if  the  depositions  are  of  a  long  standing,  so  that  the  commission  may  be 

presumed  to  have  been  lost,  they  are  evidence  by  themselves :  m 
*384     *either  case,  whether  the  depositions  are  of  a  recent  or  ancient  date, 

there  is  no  occasion  to  produce  the  bill  and  answer.  (1) 

*385     *  Order  that  deposition  shall  be  read.     Where  the  Court  of  Chancery, 

on  directing  a  trial  at  law,  makes  an  order  that  the  depositions  of  a 

witness  shall  be  read,  the  proof  of  the  bill  and  answer  will  be  dispensed 

with.     This  order  is  not  made  for  the  purpose  of  making  that  admissible  in 

(1)  Baylie  v.  Wylie,  6  Bsp.  85.     See  Rowe  v.  Brenton,  8  B.  &  C.  765. 

Note  399.— See  Gtresley's  Bq.  Ev.  Ill ;  Kosc.Cr.Ev.  158  ;  Stoddart's  Lessee  v.  Maiming, 
2  Harr.  &  Gill.  147. 

Answers  to  old  interrogatories  (exhibited,  1  Bliz.)  have  been  read  upon  proof  that  the 
interrogatories  were  searched  for  and  not  found.  Rowe  v.  Brenton,  8  Barnw.  &  Cress.  765 ; 
S.  C,  8  Mann.  &  Ryl.  164. 

As  to  depositions  taken  under  several  statutes  in  the  United  States,  see  ante,  note  310, 
and  the  cases  there  cited.  See  likewise  4  Wash.  C.  C.  Rep.  715  ;  14  Pick.  313  ;  5  Greenl. 
9,  for  additional  local  cases ;  and  farther  see  3  Barbour's  Eq.  Dig.  p.  396,  et  seq. 

When  depositions  are  used  as  the  foundation  of  an  indictment  for  perjury,  the  authoi^ 
ity  under  which  they  were  taken  must  be  proved  with  more  strictness,  perhaps,  than  in 
other  cases.  If  the  oath  was  administered  under  a  special  authority  or  commission  direc- 
ted to  a  particular  person  for  that  purpose,  the  commission,  shown  in  some  form,  is  indis- 
pensable. See  Roscoe's  Or.  Ev.  672,  673.  See,  further,  Puncheon's  Case,  3  Camp.  Rep.  96 ; 
The  King  v.  Dudman,  4  Barn.  &  Cress.  850 ;  Rex  v.  Hanks,  3  Carr.  &  Payne,  419.  Other- 
wise it  will  not  appear  but  that  the  oath  was  extra-judicial.'  See  the  authorities,  swpra  ; 
also  Anonymus,  3  Mod.  116.    But  see  Rex  v.  James,  1  Show.  397. 

There  are  certain  oflBcers,  however,  who  have  a  general  authority  to  administer  oaths. 
And  in  that  case,  the  commission  under  which  they  acted  need  not  be  produced  in  order 
to  fix  the  character  of  the  oath.  Roscoe's  Cr.  Ev.  672,  673.  It  vrill  be  suflScient  to  prove 
the  officer  such  by  acts  and  reputation.  Id.  pp.  7,  41,  673.  See  also  notes  86,  172, 173  ; 
and  ante,  note  293,  and  the  cases  cited  ;  also  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  452. 

In  New  Hampshire,  on  an  indictment  for  perjury  committed  in  a  complaint  for  sureties 
of  the  peace,  the  original  complaint  in  writing  with  the  certificate  of  the  magistrate 
before  whom  the-  complaint  was  taken  were  produced ;  the  magistrate  testified  that  the 
prisoner  swore  to  the  complaint  before  him  on  the  day  specified  in  the  certificate ;  and  this 
was  held  suflBlcient  evidence  of  the  oath,  and  of  the  identity  of  the  party,  without  pro- 
ducing the  justice's  docket.  Held,  also,  that  the  fact  of  the  magistrate's  being  such, 
might  be  proved  by  himself,  and  that  even  his  having  acted  in  that  character  was  •prima 
facie,  sufficient.     State  v.  Hascall,  6  N.  Hamp.  Rep.  352. 

The  prisoner  must  be  identified  as  the  person  taking  the  oath.  See  Id. ;  also  Rose.  Cr. 
Ev.  675,  676.  And  it  has  been  held  that  where  the  oath  was  administered  under  a  special 
commission,  the  certificate  of  the  commissioners  in  their  return  was  not  sufficient  to  iden- 
tify him;  but  that  they  should  attend  in  person,  or  their  clerk  should  attend  for  that 
purpose.  Anonymous,  3  Mod.  Rep.  116;  Gresley's  Eq.  Ev.  185,  a.  s.  Note:  the  deposi- 
tion in  this  case  was  not  signed  by  the  prisoner.  Where  it  is  so  signed,  doubtless,  proof 
of  his  handwriting  would  identify  him,  as  in  the  case  of  an  answer.  But  still,  the  return 
of  the  commissioners  would  seem  not  to  be  sufficient  to  prove  the  oath  taken  ;  otherwise, 
as  to  the  return  of  a  master,  for  he  acts  under  oath,  and  his  return  shall  be  presumed 
correct.    Anonymous,  3  Mod.  116,  117. 

In  Rex  V.  James  (1  Show.  397),  perjury  was  assigned  upon  an  affidavit  in  the  Common 
Pleas  made  before  a  commissioner,  a  copy  of  which  only  was  produced ;  and  the  court 
held,  that  the  affidavit  having  been  used  by  the  accused  upon  a  motion  in  the  Common 
Pleas,  that  was  enough  to  identify  him  ;  but  that  "  a  copy  of  an  affidavit  only,  produced 
against  a  man,  without  proof  that  he  made  it,  used  it,  or  was  concerned  in  the  cause, 
would  be  insufficient."     See  ante,,  note  293. 

When  it  becomes  necessary  to  prove  the  official  character  of  a  person  before  whom 
depositions  were  taken  in  a  foreign  country,  the  certificate  of  an  American  consul  residing 
in  such  country  w'ill  not  suffice.  Stein  v.  Stein's  Curator,  9  Louisiana  Rep.  (Curry)  377. 
See  ante,  note  824,  and  the  cases  there  cited. 

In  New  Hampshire,  the  certificate  of  a  county  clerk  in  New  York,  under  the  seal  of  the 
county,  has  been  held  competent  evidence  to  prove  that  a  person  who  had  acted  as  a  jus- 
tice of  the  peace  in  the  taking  of  depositions  in  the  latter  state,  to  be  used  in  the  former, 
was  in  fact  such.  And  the  same  thing  might  have  been  shown  by  the  ordinary  mode  of 
proving  official  character,  agreeably  to  the  rule,  ante,  note  86.  Dunlap  v.  Waldo,  6  N. 
Hamp,  Rep.  452. 
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evidence  which  is  not  strictly  admissible  in  courts  of  common  law;(l)  and 
the  depbsilfions  cannot  be  admitted,  even  under  the  order,  unless  it  be  satis- 
factoriljr  proved,  at  the  time  of  the  trial,  that  the  witnesses  are  unable  to 
attend  in  person.  (2)  If  depositions  were  offered  in  evidence  without  such 
an  order,  the  whole  record,  bill,  answer,  &c.,  must  be  regularly  proved ;  but 
when  there  is  an  order  for  reading  depositions,  the  court  of  law  will  read 
them,  without  going  through  the  regular  and  strict  course  which  is  gener- 
ally necessary  for  the  purpose  of  making  them  evidence.  (3) 

It  seems  that,  in  the  case  of  an  issue  out  of  chancery,  office  copies  of 
depositions  in  the  same  cause  in  the  Court  of  Chancery  are  not  receiv- 
able. (4) 
*386     *It  seems  also  that  an  examined  copy  of  a  deposition  in  chancery  is 
admissible  in  evidence,  at  least  in  civil  cases ;  and  that  the  same  rule 
would  hold  in  regard  to  an  examined  copy  of  an  affidavit  taken  in  chancery. 

There  are  two  instances,  however,  in  which  the  original  deposition  or 
affidavit  enrolled  in  chancery  must  be  produced ;  first  where  a  person  is 
indicted  for  perjury  in  respect  to  any  such  affidavit  or  deposition  ;(5)  sec- 
ondly, where  the  deposition  or  affidavit  is  required  at  a  trial  for  the  purpose 
of  cross-examining  the  deponent  as  to  its  contents;  (6)  but  where  the  witness 
has  made  an  affidavit  upon  an  application  for  a  new  trial  of  an  issue  out  of 
chancery,  it  seems  he  may  be  cross-examined  from  an  office  copy  of  such 
affidavit.  (7) 

(1)  15  Ves.  176. 

(2)  Note  400.— See  ante,  note  308. 

As  to  the  necessity  of  showing  a  case  of  disability  in  the  witness  to  attend,  in  order  to 
introduce  his  deposition  tftken  under  certain  laws  for  securing  oral  testimony,  see  awfe, 
notes  808,  310.  In  New  York,  where  the  deposition  was  taken  de  bene  eise,  the  witness 
being  a  woman  in  an  advanced  state  of  pregnancy,  rendering  it  unsafe  for  her  to  attend 
the  trial,  this  %vas  held  a  case  of  sickness  sufficient  (within  2  R.  S.  399,  §  39)  to  lay  a  foun- 
dation for  reading  her  deposition.     Clark  v.  Dibble,  16  Wend.  601. 

(So,  where  a  witness  has  been  examined  de  bene  esie  under  the  statute,  on  tJie  ground 
of  absence  from  the  state,  he  must  nevertheless  be  produced  on  the  trial,  unless  it  be 
shown  by  competent  proof  that  he  has  continued  out  of  the  state.  Fry  v.  Bennett,  4  Duer 
K.  247.) 

(3)  Palmer  v.  Aylesbury  (Lord),  15  Ves.  166  ;  Corbett  v.  Corbett,  1  Ves.  &  B.  340. 
Note  401. — For  a  condensed  view  of  the  practice  in  respect  to  directing  issues  to  be 

tried  at  law,  as  established  in  England,  see  Gresley's  Eq.  Ev.  401,  et  seq.  The  Court  of 
Chancery,  in  such  cases,  will  often,  by  its  order,  suspend  certain  rules  of  evidence.  Id. 
403.  The  order  frequently  contains  a  direction  "that  the  parties  be  at  liberty  to  read  the 
depositions  taken  in  the  cause  of  such  witnesses  as,  upon  the  trial,  shall  be  proved  to  be 
dead  or  unable  to  attend  to  be  examined."  Id.  See  Seton  on  Decrees,  346.  This  obviates 
the  necessity  of  producing  or  proving  the  bill,  answer,  and  other  preliminary  proceedings. 
Gresley's  Eq.  Ev.  404.    See  ante,  note  308. 

(4)  Burnard  v.  Nerot,  1  C.  &  P.  580,  before  Best,  C.  J.  In  Highfield  v.  Peake  (M.  &  M. 
Ill),  Littledale,  J.,  expressed  a  different  opinion.  See  B.  N.  P.  239  ;  Att.  Gen.  v.  Ray,  6 
Beav.  335.  In  Davies  v.  Davies  (9  C.  &  P.  252),  it  was  held  that  a  witness  might  be  cross- 
examined  from  an  oflSce  copy  of  an  affidavit,  which  slie  had  made  on  a  motion  for  a  new 
trial.  * 

Note  402.— Highfield  v.  Peake,  1  Mood.  &  Malk.  109,  110,  111.  Littledale,  J.,  in  this 
case,  seemed  to  tMnk  that,  as  the  trial  was  of  an  issue  out  of  chancery,  it  might  be  con- 
sidered as  a  proceeding  in  that  court,  and  therefore  that. an  office  copy  of  a  witness's 
deposition  in  chancery  might  be  read  to  impeach  him.  But  see  Burnard  v.  Nerot,  1  Carr. 
&  Payne,  578,  stjited  ante,  note  378.  The  deposition,  however,  besides  being  an  office 
copy,  was  also  shown  to  be  an  examined  copy,  and  therefore  clearly  admissible.  As  to 
office  copies,  see  the  note  above  referred  to  ;  also  Studdy  v.  Sanders,  3  Dowl.  &  Ryl.  347, 
stated  ante,  note  378. 

The  Court  of  Chancery  goes  further  than  other  courts,  and  receives  office  copies  though 
the  cause  be  not  the  same.  Gresley's  Eq.  Ev  102.  See  Black  v.  Baybrook,  2  Stark.  Rep. 
13,  14,  per  Holroyd,  J. 

(5)  B.  N.  P.  239  ;  R.  v.  Morris,  2  Burr.  1189 ;  Crook  v.  Dowling,  3  Doug.  77 ;  Dartmouth 
(Lady)  v.  Roberts,  16  East,  340  ;  R.  v.  Benson,  2  Camp.  508  ;  R.  v.  Spencer,  Ry.  &  M.  97. 

'  (6)  Bastard  v.  Smith,  10  A.  &  E.  313.     And  see  The  Queen's  Case,  2  B.  &  B.  286. 
(7)  Highfield  v.  Peake,  M.  &  M.  110. 
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SECTIOlSr  III.  « 

Of  the  Proof  of  Proceedings  in  Inferior  Courts,  before  Magistrates,  dbc. 

If  the  record  of  an  inferior  court  is  required  in  a  suit  before  a  higher  tri- 
bunal, a  certiorari  may  be  issued  out  of  the  Superior  Court  as  well  as  from 
the  Court  of  Chancery.  (1)  And  in  pursuance  of  this  suit,  where  the  Supe- 
rior Court  sends  for  the  record  of  an  inferior  court,  not  for  the  purpose  of 
seeing  whether  their  proceedings  are  within  the  limits  of  their  jurisdiction, 
but  merely  to  know  whether  there  be  in  fact  such  a  record,  it  will  be  suf- 
ficient to  certify  the  tenor,  that  is,  a  literal  transcript  of  the  record  ;  but 
where  the  record  itself  is  the  subject  of  the  proceedings  in  the  Superior 
Court,  the  original  ought  to  be  returned.  (2) 

*387     *  Judgment.     Where  the  judgment  of  an  inferior  court  is  offered  in 

evidence,  it  is  usual  to  produce  the  book  containing  the  proceedings 

from  the  proper  custody.  (3)     But   as   the   proceedings   are   not   usually 

(1)  Butcher  and  Aldworth's  Case,  Cro.  Eliz,  831 ;  GuilUam  v.  Hardy,  1  Ld.  Baym.  216. 

(3)  Woodcraft  v.  Kinaston,  2  Atk.  317. 

Note  408. — In  New  York,  the  court  will  assume  that  the  inferior  tribunal  has  sent  up 
the  very  record  itself,  and  act  upon  it  as  such,  notwithstanding  that  in  the  return  to  the 
certiorari  it  is  called  a  copy.  Wolfe  v.  Horton,  3  Cain.  Rep.  86 ;  Blake  v.  Hal),  5  Cowen's 
Eep.  37.  In  practice,  all  the  formalities  mentioned  in  the  text  are  dispensed  with,  and  an 
exemplified  copy  of  the  record  of  an  inferior,  or  other  tribunal,  under  the  seal  of  the 
court,  is  admitted  upon  an  issue  of  nul  Uel  record,  without  resortinpr  to  a  certiorari.  Vail 
V.  Smith,  4  Cowen's  Rep.  71,  73,  per  Wood  worth,  J.;  Graham's  N.  Y.  Prac.  765,  766  (2d 
ed.)  It  is  moreover  expressly  provided,  that  cojries  of  all  papers  filed  in  the  oflSce  of  the 
county  clerk,  and  transcripts  from  the  books  of  record  kept  therein,  certified  by  such 
clerk,  with  the  seal  of  his  office  affixed,  shall  be  evidence  in  all  courts  in  like  manner  as 
if  the  originals  were  produced.     1  B.  S.  377,  §  65.     See  also  2  Id.  403,  §  59. 

By  immemorial  usage,  in  Massachusetts,  a  copy  of  the  records  of  the  Court  of  Com- 
mon Pleas,  attested  by  the  clerk,  is  received  in  evidence  in  the  Supreme  Court,  on  an 
issue  of  mil  tul  record  (Ladd  v.  Blunt,  4  Mass.  Rep.  402) ;  indeed,  upon  a  writ  of  error  or 
certiorari,  nothing  but  the  tenor  of  the  record  is  sent  up,  which  is  only  a  copy  attested  by 
the  clerk  ;  and  it  has  never  been  the  practice  there  to  require  the  original  to  be  trans- 
mitted.   Id. 

In  most  of  the  United  States,  where  a  domestic  record  is  put  in  issue  by  the  plea  of  nul 
tiel  record,  the  question  arising  upon  it,  though  a-qnestion  of  fact,  is  one  to  be  tried  by 
the  court,  and  not  by  the  jury.  State  v.  Isham,  3  Hawks.  Rep.  185  ;  Barker  v.  McClure,  2 
Blackf.  Rep.  14  ;  Adams  v.  Bets,  1  Watts'  Rep.  435 ;  Hill  v.  The  State,  2  Yerg.  Rep.  248. 
But.  in  New  York,  it  is  provided  by  statute,  that  all  issues  of  fact,  joined  in  any  coftrt 
proceeding  according  to  the  course  of  the  common  law,  shall  be  tried  by  jury,  except  in 
those  cases  where  a  reference  shall  be  ordered.  2  R.  S.  409,  §  4.  Under  this  provision,  it 
seems,  an  issue  of  niil  tiel  record  must  be  tried  by  jury.  Trotter  &  Douglass  v.  Mais',  6 
Wend.  512.  And,  before  the  above  statute,  the  Supreme  Court  held,  that  a  replication  of 
rml  Uel  record,  to  a  plea  of  a  judgment  recovered  for  the  same  cause  of  action  in  the 
Circuit  Court  of  the  United  States,  mu^  conclude  to  the  countiy,  and  consequently  that 
the  issue  must  be  tried  by  a  jury  Their  reasoning  is  thus :  "  The  Circuit  Court  of  the 
United  States,  in  relation  to  this  court;,  is  neither  a  superior  nor  an  inferior  court ;  but  is 
to  be  regarded  as  a  court  of  an(*her  government.  Their  records,  therefore,  as  to  this  pur- 
pose, are  foreign  records,  and  the  verity  of  them  must  be  tried  by  a  jury.  The  original 
record  of  that  court  cannot  be  brought  here  to  be  inspected  by  this  court ;  nor  can  the 
tenor  of  it  be  brought  in  by  pertiorari  or  mittimus  out  of  chancery."  Baldwin  et  al  v. 
Hale,  17  John.  Rep.  273  ;  (Chemung  Canal  Bank  v.  Judson,  4  Seld.  354.) 

In  England  it  has  been  held,  that  a  plea  of  nul  (id  record,  pleaded  to  an  action  of  debt 
on  an  Irish  judgment,  must  conclude  to  the  country  ;  for  though,  since  the  union,  such 
judgment  is  a  record,  yet  it  is  only  provable  by  an  examined  copy,  on  oath,  the  verity  of 
which  is  to  be  tried  by  a  jury.    Collins  v.  Matthews,  5  East's  Rep  473 

(8)  Beaurain  v.  Scott,  3  Camp.  388. 
.  NoTB~404.— While  speaking  of  fonner  judgments  as  evidence,  and  particulariy  with 
regard  to  their  effect  {ante,  note  293,  et  seg.),  wo  observed,  tliut  tliera  was  no  difference  in 
this  respect  whether  the  judgment  was  rendered  by  a  court  of  general  or  inferior  jurisdic- 
tion. In  farther  confirmation  of  the  doctrine  there  stated  and  illustrated,  see  the  remark 
of  Cowen,  J.,  delivering  the  opinion  of  the  court  in  Wilder  v.  Case,  16  Wend.  Rep.  583, 
585,  586,  in  reference  to  a  justice's  judgment  in  New  York.    4  Seld.  254. 
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In  respect  to  the  character  of  the  former  judgment  or  proceeding  which  shall  operate 
as  a  bar,  we  saw  (»«,<«,  note  393,  also  ante,  note  267),  the  effect  of  a  discontinuance  or  mth- 
drawal.  An  additional  illustration  connected  with  that  subject,  is  Rose  v.  The  Turnpike 
Company  (3  Watts'  Hep.  46).  There,  the  turnpike  company  sued  before  a  justice,  in 
Pennsylvania,  and  judgment  passed  against  tlieni  on  the  merits;  whereupon  they  appealed 
to  the  Common  Pleas  and  then  discontinued  their  suit.  Held,  that  by  the  discontinuance 
the  judgment  before  the  justice  became  absolute,  and  was  a  bar  to  any  other  action  for 
the  same  cause. 

We  saw  too  {aMe,  note  265),  that  a  former  suit  which  went  off  on  the  ground  that  it 
was  prematurely  brought,  as  that  the  debt  was  not  yet  due,  or  some  preliminary  to  the 
right  of  action  had  not  yet  been  observed,  was  no  bar.  See  also  ante,  note  393.  In  Penn- 
sylvania, where  a  corporation  sued  a  defendant  for  the  amount  of  his  stock  called  for  up 
to  the  time  of  suit  brought,  and  the  justice  rendered  j  udgment  against  the  plaintiff  on  the 
ground  that  "it  did  not  appear  that  a  call  had  been  made;"  held,  that  the  judgment  was 
a  bar  to  a  new  suit  for  the  same  stock.  Rose  v.  The  Turnpike  Company,  3  Watts'  Rep. 
46.  The  case  was  decided,'  it  seems,  on  the  principle  that  the  demand  was  actually  due 
when  the  first  suit  was  brought,  a  call  having  bfeen  in  fact  made  before  that  time,  though 
the  plaintiff  neglected  to  prove  it  before  the  justice,  and  suffered  judgment  to  pass  against 
him  without  discontinuing  or  withdrawing  his  suit.  Under  such  circumstances,  the 
second  suit  was  clearly  barred.    See  ante,  note  364. 

The  effect  of  litigating  a  matter  by  way  of  defense  or  set-off,  was  shown  ante,  note 
*388    265.    A  *recent  case  in  the  Supreme  Court  of  New  York  furnishes  a  valuable  illus- 

tration.under  this  head.  It  was  this:  C.  and  two  others  sued  in  a  justice's  court, 
for  a  breach  of  special  contract,  whereby  C.  and  hie  aesociates  agreed  to  clear  land  for  the 
defendant,  who  on  his  part  agreed,  among  other  things,  to  allow  the  plaintiffs  to  raise  a 
crop  of  wheat  on  the  premises.  'The  plaintiffs  averred  that  they  were  prevented  from 
putting  in  the  crop,  and  that  the  defendant  broke  the  agreement  in  other  particulars. 
The  defense  relied  on  was  a  former  suit ;  and  on  the  trial,  after  the  plaintiffs  had  made 
out  a  prima  facie  right  of  recovery,  the  defendant  proved  that  he  had  before  sued  these 
some  plaintifis  in  a  justice's  court  for  not  clearing  the  land;  that  on  the  trial  of  snch 
former  suit,  the  now  plaintiflfe  offered  to  prove,  by  way  of  set  off,  the  damage  sustained  by 
them  in  not  being  permitted  to  sow  the  wheat;  which  evidence  being  objected  to,  the 
justice  ruled  it  inadinissible  by  way  of  setoff,  but  decided  that  it  might  be  given  by  way 
of  defense  to  the  action.  Testimony  was  accordingly  introduced  and  submitted  to  the 
jury,  who  gave  a  verdict  for  the  now  defendant  of  $15,  upon  wliich  judgment  was  rendered. 
Under  these  circumstances,  the  Supreme  Court  held  the  former  suit  a  bar,  notwithstanding 
that  the  demand  sued  for  was  inadmissible  in  the  former  suit.  For,  "  it  is  well  settled 
that  where  a  matter  is  improper  by  way  of  defense  in  a  justice's  court  (for  example,  by 
way  of  set-off),  if  a  party  will  introduce  it,  and  he  goes  into  the  investigation  with  a  view 
to  make  it  available,  and  it  passes,  and  is  submitted  to  the  justice  or  a  jury,  it  cannot  be 
heard  again."  Wilder  v.  Case,  16  Wend.  Rep.  583,  584,  585.  To  this  general  position, 
Cowen,  J.,  who  delivered  the  opinion,  cites  M'Lean  v.  Hugarin,  13  Johns.  Rep.  184 ;  Skeld- 
ing  V.  Whitney,  3  Wend.  154,  157,  and  the  cases  cited  at  the  latter  page ;  also,  Curtis  v. 
Groat,  6  Johns.  Rep.  168.  He  admits  that  if  the  demand  had  been  rejected  in  the  former 
suit  on  the  objection  being  raised,  it  would  not  have  been  barred ;  and  he  refers  to  Phinney 
V.  Earl,  9  Johns.  Rep.  352,  as  sustaining  that  doctrine.  See  also  S.  C.  and  S.  P.,  amte, 
note  293.  But  having  been  litigated,  it  was  barred,  whether  allowed  or  disallowed,  either 
in  whole  or  in  part.  The  opiniun  of  Savage,  C.  J.,  in  M'Guinty  v.  Herrick  (5  Wend.  345), 
is  adverted  to  by  him  as  seemingly  maintaining  a  contrary  doctrine,  but  no  authorities, 
he  says,  were  referred  to  by  the  chief  justice  there,  and  the  point  was  not  involved  in  the 
case.  'The  only  way  in  which  the  demand  could  have  been  saved  from  being  barred  by 
the  former  suit  was,  by  the  now  plaintiff's  stopping  short  there,  the  moment  the  qualified 
admission  of  it  was  announced  by  the  justice.    Wilder  v.  Case,  supra. 

That  a  former  judgment  is  not  evidence  of  facts  merely  to  be  inferred  from  it,  and 
which  are  not  directly  covered  by  and  necessary  to  uphold  it,  has  been  noticed  in  several 
instances.  See  ante,  note  361 ;  also  note  393.  This  doctrine  will  be  found  very  ably 
maintained  and  illustrated  in  a  recent  case  in  North  Carolina.  The  action  was  trespass 
qwire  dausum  fregU,  by  B.  against  H. ;  the  latter  relied  on  a  former  suit  for  trespass  upon 
the  same  land,  brought  against  B.  by  K.  (under  whose  authority  H.  entered  the  premises), 
as  evidence  of  title  in  A.  In  the  former  suit  it  appeared  that  B.  had  pleaded  not  gnilty, 
a  license,  the  statute  of  limitations,  and  an  accord  and  satisfaction ;  and  A.  recovered 
damages  for  the  trespass  there  complained  of.  The  Circuit  Court  held,  that  the  judg- 
ment was  conclusive  evidence  of  title  in  A.,  but  the  Supreme  Court,  on  appeal,  reversed 
the  judgment,  and  held,  that  so  far  from  being  conclusive,  the  record  of  the  former  suit 
was  not  even  prima  fade  evidence  of  A.'s  title.  Bennett  v.  Holmes,  1  Dev.  &  Batt.  Rep. 
486.  See  Richmond  v.  Hays,  3  Penning  Rep.  493.  "A  judgment,"  says  Gaston,  J., 
delivering  Ihe  opinion  in  Bennett  v.  Holmes  {supra),  "is  conclusive  as  to  what  it  directly 
decides;  as  the  judgment  is  the  fruit  of  the  action,  it  must  follow  the  nature  of  the  right 
claimed,  and  the  injury  complained  of"  He  then  proceeds  to  show  that  in  trespass 
damages,  for  an  injury  to  the  possession  are  the  only  thing  demanded  in  the  declaration  '• 
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*389  made  up  in  form,  the  *minutes  will  be  admitted,  if  they  are  perfect 
*390     and  omit  nothing  material  ;(1)  *so,  it  seems,  examined  copies  of  the 

that  the  judgment  concludes  nothing  upon  the  ulterior  right  of  posgession,  much  less  of 
property  in  the  land,  unless  a  question  of  that  kind  be  raised  by  plea  and  traverse 
thereon.  For  this,  he  quotes  from  the  opinion  of  Lord  EUenborough  in  Outram  v.  More- 
wood  (3  East,  357),  and  then  proceeds :  "  In  the  record  offered  and  received,  there  is  no 
plea  of  liberum  tenementwm,  or  any  allegation  pleaded  on  either  side,  averring  title  in  or 
to  the  premises,  and  therefore,  the  record  was  not  evidence  of  any  adjudication  as  to  title." 
Id.  487,  488. 

Although  the  distinction  between  proceedings  of  inferor  courts  and  those  of  general 
jurisdiction  is  ordinarily  useless,  so  far  as  the  mere  effect  of  them  is  concerned,  yet  an 
accurate  observance  of  this  dividing  line  becomes  of  the  utmost  consequence  when  we 
come  to  consider  the  mode  of  proof.  For  not  only  is  the  memorial  of  th?ir  proceedings 
differently  kept  generally,  but  different  presumptions  are  indulged  with  regard  to  juris- 
diction in  the  two  cases,  which  renders  the  proof  of  judicial  proceedings  of  inferior  courts 
more  difiBcult  than  those  of  the  opposite  character. 

For  instance,  in  regard  to  courts  of  general  authority,  jurisdiction  will  be  presumed, 
until  the  contrary  appear.  But  as  to  inferior  courts,  those  who  claim  any  benefit  under 
their  proceedings,  are ,  usually  bound  to  show  jurisdiction  affirmatively.  This  doctrine 
will  be  found  illustrated  by  several  cases  ante,  note  293.  See  also  the  dissenting  opinion 
of  Bronson,  J.,  in  Hoose  v.  Slierrill,  16  Wend.  38,  36  ;  Commonwealth  v.  The  Cheltenham 
and  Willow  Grove  Turnpike  Co.,  i  Binn.  Eep.  257  ;  M'Clung  v.  Boss,  5  Wheat.  116 ; 
Francis  v.  Washburn,  5  Hayw.  Eep.  294 ;  Lipe  v.  Mitchell's  Lessee,  2  Yerg.  400. 

Jurisdictional  facts  may  be  proved,  as  we  have  seen,  by  recitals  (see  ante,  note  393, 
et  seq.) ;  or  in  the  ordinary  mode  of  establishing  other  parts  of  the  proceedings. 

As  to  the  presumption  which  prevails  after  jurisdiction  has  been  shown,  see  ante,  note 
393,  and  the  eases  there  cited. 

While  speaking  to  the  point  of  jurisdiction,  and  particularly  with  respect  to  jurisdiction 
as  depending  upon  the  time  and  place  of  doing  the  act,  or  holding  the  court  (ante,  note 
398),  we  noticed  some  cases  going  to  show  the  consequence  of  a  court's  acting  at  a  time 
when  its  authority  in  respect  to  the  particular  subject  matter  had  ceased,  or  was  sus- 
pended. And  we  there  saw  that  where  a  court  has  its  stated  terms,  and  is  open  only  at 
fixed  periods  appomted  by  law,  if  it  send  out  a  process  in  vacation  which  legally  could 
only  issue  during  term,  such  process  is  void.  Taylor  v.  Moffat  (2  Blackf  305)  was  cited 
for  this  position ;  and  the  difference  between  a  court  of  chancery  which  is  always  open, 
and  courts  otherwise  constituted,  was  there  adverted  to.  In  connection  with  this  doctrine, 
the  case  of  Griswold  v.  Sedgwick  (6  Cowen's  Eep.  456)  ought  to  have  been  noticed. 
There  it  was  held,  that  process,  in  the  nature  of  an  attachment  for  a  contempt  in  not 
obeying  an  order,  issued  out  of  the  equity  side  of  the  United  States  Circuit  Court,  and 
reciting  the  order  as  having  been  made  on  a  day  not  necessarily  out  of  term,  was  not 
absolutely  void  ;  but  that  the  continuance  of  the  term  to  that  day  would  be  presumed, 
unless  the  contrary  were  made  to  appear  ;  the  commencement  and  not  the  duration  of 
tlie  term  being  fixed  by  law.  The  process  was  tested  on  the  2d  of  February,  and  the 
order  (for  disobeying  which  it  issued)  was  recited  in  it  as  having  been  made  on  the  24th 
of  February  ;  it  clearly  appearing,  however,  from  other  parts  of  the  process,  that  it  had 
not  issued  until  after  the  order  and  the  defendant's  contempt  thereof,  the  court  held  that, 
80  far  as  the  above  defects  were  concerned,  the  process  was  a  good  protection  for  acts  done 
under  it. 

.  (1)  Dawson  v.  Gregory,  7  Q.  B.  756  ;  Fisher  v.  Lane,  3  H.  B!.  834  ;  by  Holt,  C.  J.,  in  K. 
V.  Hains,  Comb.  337  :  S.  C,  Skin.  584  ;  by  Lord  Tenterdon,  C.  J.,  in  E.  v.  Smith,  8  B.  &  C. 
842  ;  Aruhdell  v.  White,  14  East,  216  ;  Macnally's  Case,  9  Rep.  69.  See  Pitcher  v.  Einter 
12  Vin.  Ab.  A,  b.  48. 

Note  405. —  In  an  action  for  a  malicious  arrest,  on  process  out  of  the  sheriflf's  court  in 
London,  it  was  held,  that  in  order  to  prove  the  averment  that  the  former  suit  was  wholly 
ended,  &c.,  it  was  sufficient  to  show  an  entry  in  the  minute-book  of  "  withdrawn,"  by 
the  plaintiff's  order,  opposite  to  the  entry  of  the  plaint,  and  to  prove  that  it  was  the 
course  of  the  court  to  make  such  an  entry  upon  an  abandonment  of  the  suit  bv  a  nlaintiff 
Arundell  v.  White,  14  East,  216.  '     ^ 

On  an  indictment  against  an  innholder,  the  minutes  of  the  Court  of  Sessions,  in  which, 
under  the  head  of  "  Licenses,  September  term,  1823,"  was  entered  merely  the  name  of 
the  defendant,  and  the  names  of  his  sureties  in  the  recognizance  required  by  law,  are 
admissible  to  prove  the  act  of  a  license  granted  him  to  keep  an  inn,  it  being  proved  by 
the  clerk  who  kept  the  minutes,  that  no  extended  record  of  the  granting  of  such  licenses 
was  kept  by  the  court.    Commonwealth  v.  Bolkom,  8  Pick.  Rep.  281. 

The  minute-book  of  the  Ciinsistorial  Court  in  England,  is  sufficient  evidence  of  a 
decree  for  alimony  pronounced  in  that  court,  without  such  decree  being  drawn  up  in 
form.     Houliston  v.  Smyth,  3  Car.  &  Payne,  31. 

(A  transcript  from  the  books,  of  the  state  treasurer  has  been  received  in  proof  that 
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minutes  ■would  be  evidence.  (1)  K  the  proceedings  of  the  inferior  court 
are  not  entered  in  the  books  they  may  be  proved  by  the  officer  of  the 
court,  or  by   same  other  person  conversant  with  the  fact.  (2)     As   the 

a  state  tax  has  been  paid  (Hodgdon  v.  Wight,  36  Maine,  326) ;  and  u  transcript  from 
the  records  of  the  treasury  deipartment  has  been  held  admissible  under  the  act  of 
1797,  in  a  suit  against  the  obligors,  on  an  official  bond  given  by  an  Indian  agent 
for  the  faithful  performance  of  duties,  such  records  being  kept  in  the  ordinary  mode. 
Bruce  v.  The  United  States,  17  How.  U.  S.  437.  So  in  respect  to  the  records  of  the  other 
departments  of  the  government  (Stephens  v.  Westwood,  25  Ala.  716) ;  and  of  the  land 
office.  37  Miss.  (5  Cush.)  567  ;  Floyd  v.  Ricks,  14  Ark.  (1  Barb.)  286.  So  in  respect  to  an 
adjudication  by  the  selectmen  of  a  town  (Bastport  v.  East  Machias,  35  Maine,  402);  or 
the  record  of  a  military  company  (Cote  v.  Nutter,  4  Foster  (N.  H.),  108 ;  or  a  record  made 
up  or  extended  by  the  clerk  of  the  court.    Willard  v.  Harvey,  4  Id.  344). 

(1)  By  Holt,  C.  J.,  in  R.  v.  Hains,  wt  svpra. 

(3)  See  Dyson  v.  Wood,  3  B.  &  C.  451,  453. 

Note  406. — Ii  is  proper  to  observe  that,  as  a  general  rule,  the  entries  of  a  court  in  order 
to  be  capable  of  being  used  as  evidence,  must  be  official;  i.  *.,  such  as  it  is  authorized  to 
make  by  law.  The  entry  of  a  matter  of  fact,  opinion  or  judgment,  beyond  their  author- 
ity, is  null  and  void.  See  Wolfe  v.  Washburne,  6  Cowen's  Rep.  261,  265,  366.  This  was 
held,  in  Massachusetts,  of  an  entry  by  the  General  Sessions  that  a  pauper  was  warned  to 
depart  out  of  a  town ;  for,  the  court  had  only  a  statute  authority  to  record  the  names  of 
the  persons  warned,  with  the  time  of  their  abode  in  the  town,  and  when  the  warning  was 
given ;  all  which  are  to  be  returned  to  them.  They  are  not  authorized  to  enter  the  pro- 
ceedings, as,  that  the  person  was  in  fact  warned.  This  therefore  must  be  otherwise 
proved.  Sutton  v.  Uxbridge,  2  Pick.  436  ;  (Childress  v.  Cutter,  16  Miss.  (1  Bennett)  24  ; 
BickneU  v.  Hill,  33  Maine,  397). 

We  saw  ante  (note  393  and  note  289)  several  cases  favoring  the  notion  that  every  pro- 
ceeding of  a  judicial  character  must  be  in  writing.  It  is  important  to  see  how  far  this 
rule  shall  prevent  the  parties  to  the  judgment  of  an  inferior  court  from  availing  them- 
selves of  it,  when,  through  the  negligence  of  the  court  or  magistrate,  such  judgment, 
though  actually  rendered,  has  not  been  reduced  to  writing,  nor  any  memorandum  made 
of  it.  This  may  probably,  in  most  cases,  be  determined  by  reference  to  the  statute  or 
other  regulation  under  which  the  proceeding  was  had;  for  if  a  writing  is  thereby  made 
the  exclusive  evidence  of  the  fact  of  the  j  udgment  having  been  rendered ;  in  other  words, 
if  the  court  is  so  constituted  as  not  to  be  able  to-siguify  its  final  decision  except  through 
some  written  memorandum,  then  doubtless  it  must  be  shown  that  a  writing  has,  at  least, 
once  existed.  Such  seems  to  have  been  the  view  taken  in  respect  to  a  justice's  judgment 
in  Jones  v.  Walker,  cited  in  the  note  and  at  the  page  above  referred  to,  from  5  Terg. 
Rep.  431. 

(A  record  written  in  jjencil  is  not  admissible.  jMesserve  v.  Hicks,  4  Foster  (N.  H.)  395.) 

In  Meeker  v.  Van  Rensselaer  {15  Wend.  397),  the  point  presented  was,  whether  parol 
evidence  had  been  properly  received  at  the  circuit,  of  the  order  of  a  board  of  health  to 
abate  a  nuisance. 

No  proof  was  given  going  to  show  that  the  board  had  not  reduced  their  proceedings  to 
writing ;  land  Savage,  C.  J.,  who  delivered  the  opinion,  appears  to  have  treated  the  ques- 
tion as  one  resting  for  its  solution  upon  the  ordinary  principles  in  respect  to  secondary 
evidence.  He  speaks  of  the  board  of  health  as  a  public  body  whose  acts  "  should  be 
proved  by  the  highest  and  best  evidence  which  the  nature  of  the  case  admits  of"  Id.  p. 
399.  He  does  indeed  say,  "  that  every  proceeding  of  a  judicial  character  must  be  in  writ 
ing ;"  but  he  adds,  "  it  is  not  to  be  presumed  that  minutes  of  their  proceedings  are  not 
kept  by  such  a  body,  and  that  determinations  which  seriously  affect  the  property  of 
individuals,  were  not  reduced  to  writing,  but  rest  in  parol."  Id.  If  that  presumption 
had  been  rebutted,  we  are  perhaps  not  warranted  in  regarding  the  case  as  in  any  meas- 
ure settling,  that  the  fact  of  an  order  having  been  actually  made,  could  not  be  proved  at 
all.  (See  also  Smith  v.  Helmer,  7  Bart.  416 ;  and  Phila., Wilmington  and  Baltimore  R.  R. 
Co.  V.  Howard,  13  How.  U.  S.  307 ;  also  as  to  minutes  of  the  clerk  of  the  court,  that  are  to 
be  afterwards  extended  or  written  out ;  Walters  v.  Gilbert,  3  Cush.  27 ;  Morgan  v.  Ben- 
nett, 18  Ohio  535). 

In  the  same  note  above  referred  to,  in  addition  to  the  foregoing  case»,  we  adverted 
*391    to  one  or  *two  others,  going  certainly  very  much  to  qualify  if  they  do  not  abso- 
lutely deny  the  proposition  that  a  mere  parol  j  udgment  or  decision  cannot  be  proved. 
See  Felter  v.  Mulliner,  there  cited  from  2  John.  Rep.  181 ;  also  Young  v.  Overacker,  Id. 
191 ;  Hess  v.  Beekman,  11  Id.  457,  458. 

This  subject  has  been  considered  in  the  King's  Bench  in  England.  There  the  defend- 
ant being  sued  in  trespass,  justified  by  plea  under  the  judgment,  &c.  of  a  court  baron ;  to 
which  the  plaintiff  replied  that  there  was  not  any  memorandum  of  the  judgment  remain- 
ing in  the  court  baron ;  and  thereupon  the  defendant  demurred  and  had  judgment.  Dyson 
V.  Wood,  3  Barn.  &  Cress.  449.    Abbott,  C.  J ,  was  willing  to  concede   that  givmg  the 
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largest  construction  to  the  replication,  it  imported  that  no  memorandum  existed  or  was 
ever  made ;  and  if  so,  the  steward  might  be  guilty  of  a  misdemeanor  for  hie  neglect ;  but 
such  neglect,  he  says,  ought  not  to  deprive  a  party  of  his  judgment.  "  For  the  question 
whether  such  judgment  was  given  for  him  in  such  a  court,  is  a  matter  of  fact ;  the  entry 
would  merely  give  him  a  facility  of  proof  which  he  would  not  otherwise  have."  Bayley, 
J.,  thought  the  replication  bad,  in  substance,  because  it  did  not  appear  that  there  was  any 
distinct  obligation  in  the  officer  of  the  court  to  take  a^vritten  memorandum  of  all  the 
proceedings  there ;  "  and  even  if  that  did  appear,"  he  said,  "  the  only  effect  would  be  that 
if  the  officer  neglected  his  duty  he  might  be  punished  on  that  account."  He  denies,  how- 
ever, that  the  suitor  could  be  thus  deprived  of  the  benefit  of  his  judgment.  Holroyd,  J., 
stood  more  upon  the  particular  form  of  the  replication,  which  did  not  deny  that  a  memo- 
randum had  been  made.  Littledale,  J„  dissented,  considering  the  replication  good  upon 
general  demurrer,  though  he  conceded  it  would  be  bad  on  special  demurrer.  He  regarded 
the  replication  as  substantially  denying  that  any  judgment  had  ever  existed. 

The  mode  of  proving  the  proceedings,  generally,  of  inferior  courts,  is  usually  provided 
for  by  the  statutes  upon  which  they  depend  for  their  authority.  At  all  events,  whether 
provided  for  or  not  by  express  legislation,  it  is  very  evident,  on  looking  into  the  reported 
cases,  that  the  doctrine  on  this  subject,  as  held  by  the  various  states  of  the  Union,  is  so 
far  local  in  its  character  as  tar  render  it  unsafe  for  us  to  attempt  anything  like  a  detailed 
statement  of  it.  We  shall  therefore  only  give  a  view  of  the  New  York  cases,  and  refer 
the  student  in  a  general  way  to  some  others. 

The  great  body  of  the  decisions  in  New  York,  which  relate  to  the  text,  have  been  made 
in  reference  to  the  proceedings  of  justices  of  the  peace.  The  mode  of  proving  these  as  to 
civil  cases,  is  in  a  great  measure  settled  by  statute.  By  the  Revised  Statutes  every  jus- 
tice of  the  peace  is  required  to  keep  a  book,  in  which  he  shall  enter  the  following  par- 
ticulars: 1.  The  titles  of  all  causes  commenced  befoi-e  him :  2.  The  time  when  the  first 
process  was  issued  against  the  defendant,  and  the  particular  process  issued  :  3.  The  time 
when  the  parties  appeared  before  him,  either  without  process  or  upon  return  of  process : 
4.  When  the  pleadings  are  made  orally,  a  concise  statement  of  the  declaration  of  the 
plaintiff,  the  plea  of  the  defendant,  the  further  pleadings  of  the  parties,  if  any,  an.d  the 
issue  joined ;  5.  Every  adjournment,  stating  on  whose  motion,  and  to  what  time  and 
place :  6.  The  issuing  of  a  venire,  stating  at  whose  request,  and  the  time  and  place  of  its 
return  :  7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  returned  summoned 
who  did  not  appear,  and  the  fines  imposed  on  them,  if  any :  8.  The  names  of  the  jurors 
who  appeared  and  of  the  jurors  who  were  sworti ;  the  names  of  the  witneisses  sworn  at 
the  request  of  either  party,  stating  at  whose  request ;  the  objections,  if  any,  made  to  the 
competency  of  a  witness,  and  the  decision  thereon:  9.  The  verdict  of  the  jury,  and  when 
received:  10.  The  judgment  rendered  by  the  justice,  and  the  time  of  rendering  the  same: 
11.  The  time  of  issuing  execution,  and  the  name  of  the  officer  to  whom  delivered ;  and  if 
issued  upon  the  application  of  any  party,  before  the  time  when  the  same  should  regularly 
issue,  such  fact  shall  be  noted,  and  the  nature  of  the  proof  given  :  13.  The  return  of  every 
execution,  and  when  made  ;  and  every  renewal  of  an  execution  made  by  him,  with  the 
date  of  such  renewal :  13.  The  fact  of  his  having  given  a  transcript  of  the  j  udgment  to  be 
filed  in  the  clerk's  office,  and  the  time  when  the  same  was  given :  14.  The  fact  of  a  cer- 
tiorari having  been  brought  on  any  judgment  rendered  by  him,  and  the  time  of  the  ser- 
vice of  the  same:  15.  The  fact  of  an  appeal  having  been  made  from  any  judgment 
rendered  by  him,  and  the  time  when  made.  2  H.  S.  268,  269,  §  253.  These  entries  are 
to  be  made  under  the  title  of  each  cause  to  which  they  relate ;  and  the  justice  may  enter, 
also,  any  other  proceedings  had  before  him  in  the  cause  which  he  shall  think  it 
useful  to  enter.  Id.  269,  S  244.  The  above  provisions  are  directory,  and  intended 
*392  to  *carry  into  effect  the  subsequent  ones  hereafter  noticed,  3  Revisor's  Rep.  ch.  3 
part  3,  p.  79,  note  to  §  242. 

Several  provisions  then  follow  as  to  the  mode  .of  proof  under  various  circumstances. 
Thus,  1.  Where  the  proceedings  of  a  justice  are  sought  to  be  proved  before  himadf.  When- 
ever it  shall  become  necessary  in  an  action  before  a  j  ustice  of  the  peace  to  give  evidence 
of  a  judgment  or  other  proceeding  had  before  him.  J/je  docket  of  such  judgment  or  other 
proceedings,  or  a  transcript  thereof  certified  by  him,  shall  be  good  evidence  thereof,  before 
such  justice.  2  R.  S.  268,  §  245.  Under  this  section,  the  docket,  to  be  admissible  even  as 
to  the  judgment,  need  not  always  contain  an  actual  entry  of  it.  That  was  held  in  the 
follovring  case:  '.Two  suits  wer-j  commenced  by  the  same  plaintiff,  against  the  same 
defendant,  and  before  the  same  j  ustice,  for  parts  of  what  was  regarded  as  an  indivisible 
demand.  Both  were  tried  on  the  same  day  ;  but  after  one  was  disposed  of  and  judgment 
rendered  for  the  plaintiff,  the  other  coming  on,  the  defendant  availed  himself  of  the  first 
trial  and  judgment  in  bar ;  and  though,  at  the  time  of  the  second  trial,  the  justice  had  as 
yet  made  no  entry  of  the  first  judgment  in  his  docket,  nevertheless  it  was  deemed  by  the 
Supreme  Court  properly  proved;  for,  say  they,  "he  (the  justice)  had  just  pronounced 
judgment  himself,  and  had  it  in  contemplation  of  law  before  him  on  his  docket."  C'olvin 
V.  Corwin,  15  Wend.  557 ;  Smith  v.  Frost,  5  Hill,  431 ;  Groff  v.  Qriswold,  1  Deuio,  432. 

2  Where  the  proceedings  before  a  justice  are  sought  to  be  proved  elsewhere  tlian  before 
Imn.    A  transcript  from  the  docket  of  any  j  ustice  of  the  peace  of  any  j  udgment  had  before 
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him ;  of  the  proceedings  in  the  cause  previous  to  such  judgment ;  of  the  execution  issued 
thereon,  if  any  ;  and  of  the  return  in  such  execution,  if  any  ;  when  subscribed  by  such 
justice,  and  verified  in  the  manner  prescribed  in  the  next  succeeding  section,  shall  be 
evidence  to  prove  the  facts  stated  in  such  transcript.  2  E.  S.  369,  |  246.  To  entitle  such 
transcript  to  be  read  in  evidence,  except  before  the  same  justice,  there  shall  be  attached 
thereto,  or  indorsed  thereon,  a  certificate  of  the  cleric  of  the  county  in  virhich  the  justice 
resides,  under  the  seal  of  the  Court  of  Common  Pleas  of  such  county,  specifying  that  the 
person  subscribing  such  transcript  was,  at  the  date  of  the  judgment  therein  mentioned,  a 
justice  of  the  peace  of  such  county.     Id.  p.  370,  §347. 

This  transcript,  authenticated  as  provided  by  §  347,  is  evidence  in  all  courts.  Brother- 
ton  V.  Wright,  15  Wendell's  Rep.  339.  It  is  evidence  for  the  justice  as  well  as  others. 
Maynard  v.  Thompson,  8  Wend.  393,  394,  395.  But  where  it  is  sought  to  be  used  for  the 
purpose  of  proving  a  j  udgment,  it  must  contain  enough  of  tlie  previous  proceedings  to  show 
that  the  justice  had  jurisdiction.  Benn  v.  Borst,  5  Wendell,  393.  It  is  good  evidence, 
though  made  out  by  the  justice  after  the  expiration  of  his  office ;  and  this,  even  when 
offei:ed  as  evidence  for  the  justice  himself.  Maynard  v.  Thompson,  supra.  But  it  seems 
from  the  section  as  to  the  mode  of  authenticating  the  transcript,  particularly  that  part  of 
it  which  requires  the  clerk  to  certify  that  the  person  subscribing  the  transcript  was  a 
justice,  &c.,  at  the  date  of  the  judgment,  that  it  cannot  be  made  evidence  if  given  out  before 
judgment.  See  Townsend  v.  Chase,  1  Cowen's  Rep.  115,  116.  The  certificate  of  the  clerk 
who  is  to  authenticate  the  transcript  within  (8  347)  must  be  that  of  the  clerk  of  the  county 
where  the  justice  resided  when  he  rendered  the  judgment.  Maynard  v.  Thompson,  supra. 

(In  a  collateral  action,  the  judgment  and  the  proceedings  to  recover  the  same  may  be 
proved  by  producing  a  correct  copy  of  them,  signed  by  the  justice  with  his  official  signa- 
ture, and  proving  it  to  be  a  correct  copy.  Wilkinson  v.  Vorce,  41  Barb.  370.  There  are 
some  errors  that  might  be  fatal  on  certiorari  or  appeal,  which  cannot  be  taken  advantage 
of  where  the  judgment  comes  in  question  collaterally;  for  instance,  the  statute  requires 
that  the  constable's  return  should  show  Xhetime  and  manner  otseramg  the  summons ;  and 
if  it  omit  to  state  the  time,  the  error  is  fatal  on  certiorari.  Stewart  v.  Smith,  17  Wend. 
517.  But  the  defect  cannot  be  taken  advantage  of  collaterally.  Bromley  v.  Smith,  3 
Hill,  517.  Foster  V.  Hazen,  13  Barb.  547;  Clark  v."  Bryan,  16  Md.  171.  The  return  is 
sufficient,  if  made  by  the  justice  pursuant  to  the  constable's  direction.  Reno  v.  Pinder,  30 
N.  Y.  398^  Ellis  v.  Francis,  9  Geo.  325.  The  service,  which  may  be  proved  independent  of 
the  justice's  docket,  must  be  shown  affirmatively.    Brown  v.  Cady,  19  Wend.  477.) 

As  to  the  matters  which  may  be  proved  by  the  transcript,  they  may,  in  some  measure, 
be  determined  by  the  above  sections  directing  what  shall  be  entered  in  the  docket,  and 
what  the  transcript  may  contain.  See  supra,  §§  243,  244  and  246.  T!he  judgment  may  be 
proved  by  it,  as  well  as  such  proceedings  in  the  cause  previous  thereto  as  the  justice  is 
required  specifically  to  enter  ;  so  also  the  execution  and  the  return  thereon.  See  supra, 
pi.  3,  §  346.  But  the  j  ustice  may  also  enter  in  his  docket,  besides  the  matters  enumerated, 
"  any  other  proceedings  had  before  him  in  the  cause  which  he  shall  think  it  useful  to 
enter "  (see  R.  S.  269,  §  244,  supra) ;  and  how  far  this  is  to  operate  in  giving  him  a  dis- 
cretionary authority  in  creating  this  species  of  evidence  for  himself  or  others,  remains  to 
be  seen.  This  question  was  somewhat  mooted  under  the  act  of  1824,  where  a  certificate 
of  a  justice  was  sought  to  be  made  evidence  of  what  transpired  on  the  trial  in  no  way 
connected  with  the  official  doings  of  the  justice  himself,  viz :  whether  the  defendants 
claimed,  on  the  trial,  to  have  certain  rent  allowed  them  by  the  jury.  Woodworth,  J., 
delivering  the  opinion  of  the  court,  inclined  to  think  the  fact  could  not  be  proved  in  this 
way;  that  the  certificate  in  this  respect  was  extra-judicial.  "It  is  not,"  said  he,  "the 
statement  of  a  proceeding,  or  the  evidence,  but  rather  that  the  defendants  urged,  by  way 
of  argument,  that  the  rent  should  be  allowed.  The  certificate  of  a  justice  must  contain 
*393  the  process,  pleading,  evidence,  *verdict  and  j  udgment.  Beyond  these  he  is  not  called 
on  to  certify.  Ifhegoe3further,hisstatementsconcludenoone."  Wolfev.  Washburne, 
6  Cowen's  Rep.  361,365,  366.  The  above  remarks  of  the  learned  judge,  as  to  what  the  cer- 
tificates must  contain,  we  apprehend  will  not  be  found  altogether  correct,  even  with  respect 
to  a  certificate  under  the  statute  then  existing ;  and  there  are  still  stronger  reasons  against 
applying  them,  without  large  qualifications,  to  the  transcript  contemplated  by  the  Revised 
Statutes.  It  is  to  be  remembered,  too,  that  the  question  as  to  how  much  of  the  justice's 
proceedings  should  be  set  forth  in  the  certificate,  was  not  presented ;  so  far,  therefore,  as 
that  point  is  concerned,  the  above  quoted  observations  can  be  regarded  as  mere  obiter 
dicta.  The  case  seems,  however,  to  be  a  pretty  direct  authority  for  saying  (if  authority 
were  wanting)  that  an  unofficial  entry  of  the  justice  shall  not  be  made  evidence  in  this 
mode ;  and  perhaps,  also,  it  is  fairly  inferrable  from  it  that  the  docket,  or  a  transcript, 
cannot  be  used  to  prove  anything  beyond  such  facts  as  the  justice  is  caUed  on  to  enter. 
See  Sutton  v.  Uxbridge,  3  Pick.  436,  stated  anta. 

The  transcripts  above  spoken  of  are  not  to  be  confounded  with  those  given  out  by  jus- 
tices to  be  filed  in  the  clerk's  office,  in  order  to  create  a  lien  upon  real  property  pursuant 
to  2  R.  S.  247,  §  128.  The  latter  differ  from  the  former  in  several  very  essential  particu- 
lars. For  instance,  the  latter,  after  being  filed  with  the  county  derk,  becomes  a 
judgment  of  record  in  the  Court  of  Common  Pleas  for  all  the  purposes  of  prooeedioer 
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against  real  estate  (Tuttle  v.  Jackson,  6  Wend.  213  ;  Jackson  v.  Jones,  9  Cowen's  Eep. 
182 ;  Arnold  v.  Gorr,  1  Eawle,  333),  and  may  be  proved  by  an  exemplification,  or  as  o^her 
records  of  the  Common  Pleas  are  proved.  Tuttle  v.  Jackson,  6  Wend.  213,  321,  222,  223  ; 
S.  C,  9  Cowen's  Rep.  233,  238,  It  need  not  be  authenticated  by  the  oath  of  the  justice, 
nor  by  proof  of  his  official  character  (Jackson  v.  Jones,  9  Cowen's  Rep.  182 ;  Tuttle  v. 
Jackson,  6  Wend.  221) ;  it  need  not  show  on  its  face  that  the  justice  had  jurisdiction 
(Jackson  v.  Rowland,  6  Wend.  666  ;  Tuttle  v.  Jackson,  Id.  213  ;  S.  C,  9  Cowen's  Rep.  233  ; 
Jackson  v.  Jones,  Id.  182) ;  and  a  very  imperfect  transcript,  written  in  bad  English,  if 
intelligible  in  its  essential  parts,  will  answer.  Jackson  v.  Browner,  7  Wend.  388.  In  the 
case  last  cited,  the  transcript  was  as  follows :  "  Samuel  Cooper  vs.  fretrick  Browner. 

This  25  day  of  November,  1824.    Summons  redurned  bersonal  served  in  a  plea  of fifty 

duUows  and  issue  gind,  and  the  parties  was  rety  for  trial  and  witness  sweam  and  gudg- 
mand  for  the  plaintiff  on  a  former  g.udgmand  fur  twenty-six  dullows  and  twenty-six 
cents.  Damages  $26,26,  corst  of  suit  72  $26,98.  I  hereby  sartify  that  the  apove  copy  is  a 
correckt  and  true  copy  of  my  pook,"  &c.  Yet  held  sufficient.  Id.  389.  This  transcript 
cannot  be  used  as  evidence  of  the  judgment  for  the  purpose  of  establishing  a  former 
recovery,  or,  indeed,  for  any  purpose  except  that  contemplated  by  the  statute.  O'Connel 
V.  Seybert,  13  Serg.  &  Rawle,  54,  57.    And  see  the  casep  supra. 

3.  A  justice's  proceedings  may  ie  proved  iy  his  ovm  oath. — 2  R.  S.  370,  §  348,  first  part  of 
the  section.  Accordingly,  a  plea  of  title  being  interposed  before  a  justice,  the  cause  was 
subsequently  prosecuted  in  the  Common  Pleas,  and  on  the  trial,  the  justice  was 
called  and  identified  the  pleadings  before  him  ;  an  objection  was  taken  that  the  docket  of 
the  justice  should  be  produced,  which  the  Common  Pleas  overruled;  and  held  well,  by 
the  Supreme  Court ;  for  the  evidence  embraced  the  pleadings  only,  and  was  therefore 
proper,  particularly  as  they  were  produced  in  court.  Brotherton  v.  Wright,  15  Wend. 
287,  289 ;  (Pratt  v.  Peckham,  25  Barb.  195.  In  this  State  where  the  defendant  justifies  the 
taking  and  conversion  of  property  under  ajustice'sjudgment,the  judgment  cannot  be  proved 
by  a  sworn  copy  of  his  docket ;  the  justice  being  neither  dead  nor  absent,  his  docket,  being 
the  best  evidence,  should  be  produced ;  as  held  in  this  case  of  Pratt  v.  Peckham :  a/nte, 
p.  392.) 

The  above  section,  however,  is  not  to  be  understood  as  sanctioning  parol  evidence  of  a 
justice's  proceedings,  without  producing  the  proceedings  or  the  docket.  It  was  designed 
by  the  revlsors  and  the  legislature,  merely  to  embody  the  spirit  of  the  then  exi^ng  adju- 
dications, which  disallowed  parol  evidence  of  a  justice's  proceedings,  unless  the  absence 
of  the  higher  evidence  (viz  :  the  proceedings  themselves  or  the  docket)  was  accounted  for. 
Boomer  v.  Lane,  10  Wend.  525,  526,  537 ;  M'Carty  v.  Sherman,  3  Johns.  Rep.  429 ;  Posson 
V.  Brown,  11  Id.  166;  3  Revisors'  Rep.,  supplement  to  chap.  2,  3d  part,  note  to  §  270. 
Therefore,  in  identifying  the  pleadings,  in  a  case  like  the  above  of  Brotherton  v.  Wright, 
they  must  be  produced  ;  the  fact  of  the  suit  in  the  Common  Pleas  being  a  continuation  of 
that  commenced  before  the  justice,  cannot  be  shown  by  the  independent  parol  testimony 
of  the  justice.     Webb  v.  Alexander,  6  Wend.  281,  286. 

As  a  general  rule,  however,  parties  should  resort  to  other  modes  of  proof  than  those 
which  require  the  personal  attendance  of  the  justice ;  for  one  of  the  objects  for  providing 
other  and  convenient  modes,  was  to  relieve  justices  from  this  burden.    Per  Nelson,  J.  in 

Heermans  v.  Williams,  11  Wend.  638. 
*394  *4.  W.here  the  justice  is  dead,  c^sent,  insane,  or  luu  vacated  his  office,  or  been 
removed. — In  case  of  his  death  or  absence,  the  proceedings  of  a  justice  may  be 
proved  by  producing  the  original  minutes  of  such  proceedings,  entered  in  a  book  kept  by 
such  justice,  accompanied  by  proof  of  his  handwriting  ;  or  they  may  be  proved  by  pro- 
ducing copies  of  such  minutes,  sworn  to  by  a  competent  witness  as  having  been  compared 
by  him  with  the  original  entries,  with  proof  that  such  entries  were  in  the  handwriting  of 
the  justice.    2  R.  S.  270,  §  248  ;  (Carshore  v.  Huyck,  6  Barb.  583.) 

The  original  minutes  of  the  justice,  where  he  was  dead,  were  held  good  evidence  of  a 
judgment,  before  the  existence  of  the  above  provision;  they  being  in  his  handwriting 
and  proof  ofiered  to  verify  them.  Baldwin  v.  Prouty,  13  Johns.  Rep.  430.  See  as  to  this 
doctrine  in  Vermont,  Story  v.  Kimball,  6  Verm.  Rep.  541,  infra. 

What  is  meant  by  the  term  "  absence "  in  the  above  section,  has  not,  we  believe  as 
yet  been  judicially  determined.  In  Heermans  v.  Williams  (11  Wend.'  636,  638),  the 
section  is  quoted  in  a  way  to  beget  the  impression,  at  least,  that  a  mere  absence  from 
the  place  of  trial  was  contemplated.  However,  the  case  decides  nothing  in  respect  to  this 
point.  In  general,  the  term,  when  used  in  excusing  the  introduction  of  secondary  evi- 
dence, means,  absence  beyond  the  reach  of  the  process  of  subpcena.  See  Cook  v.  Husted 
13  Johns.  Rep.  188 ;  and  post,  as  to  proof  of  deeds,  agreements,  &c.  In  Pennsylvania,  it 
would  seem,  that  they  have  no  provision  like  the  above,  though  they  have  a  statute 
requiring  justices  to  keep  a  docket  (Welsh  v.  Crawford,  14  Serg.  &  Rawle.  440  441)  ■  and 
there,  where  it  was  shown  that  a  justice  was  absent  from  the  county,  and  had  been  so 
for  several  weeks,  his  docket,  obtained  from  his  office  during  his  absence,  and  proved  to 
bb  in  his  handwriting,  was  held  evidence  ;  and  this,  though  no  subpcena  had  been  taken 
for  the  justice,  and  though  he  was  within  reach  of  an  attachment.  This  evidence  was 
rejected  by  the  Common  Pleas,  and  the  Supreme  Court,  by  Rogers,  J.,  who  delivered  the 
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opinion,  say :  "  The  testimony  was  rejected  because  no  subpoena  was  taken  for  the  justice, 
who  resided  in  the  county,  and  was,  at  the  time  of  the  trial,  within  reach  of  an  attach- 
ment. The  Court  of  Common  Pleas,  it  would  seem,  had  gone  on  the  idea  that  no  person 
but  the  justice  himself  could  prove  his  docket.  We  do  not  Consider  this  to  be  the 
law,  as  it  would  introduce  a  strictness  in  relation  to  the  docket  of  a  justice,  which  would 
be  attended  with  great  inconvenience  in  practice.  Any  person  T^ho  knows  the  fact,  may 
identify  the  docket,  so  far  as  to  lay  a  foundation  for  its  introduction  to  the  jury,  who 
must  ultimately  decide ;  or  circumstances  may  be  shown  which  afford  a  reasonable  pre- 
Bimiption  that  the  book  offered  is  the  docket."  As  to  the  absence  of  the  justice,  it  is 
further  said  :  "No  subpoena  was  issued  for  the  justice,  but  this  is  accounted  for  by  the 
fact  that  he  was  absent  from  the  county.  That  he  was  then  within  the  reach  of  an 
attachment,  we  think  of  little  consequence,  as  we  consider  the  testimony  of  the  justice 
not  the  only  proof  of  the  identity  of  his  docket."  Dennison  v.  Otis,  3  Rawle,  10.  Though, 
where  the  justice  was  dead,  the  Supreme  Court  of  New  York,  in  admitting  the  original 
minutes,  vrith  proof  to  verify  them,  seem  to  have  regarded  this  species  of  evidence  as 
secondary  in  its  character.    See  Baldwin  v.  Prouty,  swpra. 

(The  justice's  docket  is  not  technically  a  record,  but  it  is  at  least  elevated  to  the  dignity 
of  a  specialty ;  and  though  it  may  be  explained,  it  is  not  liable  as  a  whole  to  be  contra- 
dicted by  parol  proof;  7  Wend.  103.  The  justice  himself  cannot  amend  or  alter  it,  even 
to  correct  an  error ;  18  Wend.  558 ;  his  docket  has  a  verity  superior  to  that  of  a  rule  of  the 
Common  Pleas  ;  Niles  v.  Totman,  3  Barb.  594.  A  transcript  from  the  docket  of  a  justice 
of  the  peace  of  a  judgment  rendered  by  him  is  conclusive  of  all  but  the  jurisdictional 
facts  stated  therein  ;  Hand  v.  Shipman,  6  Barb.  631.  After  a  transcript  of  the  judgment 
has  been  filed,  it  becomes  a  judgment  of  the  county  court ;  Lyon  v.  Manly,  18  How.  Pr. 
267.  The  docket  of  a  deceased  justice  is  not  evidence  between  strangers  to  show  what 
constable  served  the  sunmions  or  the  amount  of  his  fees  ;  Beynolds  v.  Brown,  15  Barb. 
24.  An  entry  in  the  justice's  docket,  that  by  consent  of  the  parties  the  cause  was  sub- 
mitted conditionally  with  a  reservation  to  the  plaintiff  of  liberty  to  withdraw  the  suit, 
cannot  be  contradicted  by  parol  evidence ;  Smith  v.  Compton,  30  Barb.  363.  The 
omission  of  the  justice,  on  his  removal,  to  deposit  his  docket  with  the  clerk  of  the  town, 
does  not  vary  its  effect  as  evidence ;  Humphrey  v.  Persons,  33  Barb.  813.) 

The  question  whether,  in  order  to  admit  the  docket  or  a  sworn  copy,  a  case  of  absence 
must  be  shown,  within  the  meaning  of  that  term  as  used  in  reference  to  secondary 
evidence,  will  perhaps  be  better  solved  by  considering  what  would  be  the  rule  independent 
of  the  provision  under  consideration.  For  the  revisors,  in  regard  to  the  whole  section 
we  are  upon,  did  not  intend  to  alter  the  law  as  it  previously  stood  under  the  adjudications 
of  the  Supreme  Court,  proceeding  upon  general  principles.  3  Revisers'  Rep.,  supplement 
to  chap.  2,  3d  part,  note  to  §  345.  And  in  this  view,  mere  absence  from  tlie  tnal  would 
seem  to  be  enough.  In  Pennsylvania,  it  has  been  deliberately  held  that  sworn  copies  of 
the  entries  in  a  j  ustice's  docket  are  admissible  as  primary  evidence ;  that  they  fal  1  within  the 
rule  as  to  public  books,  which  ought  not  to  be  removed,  and  of  which  the  law,  there- 
fore, permits  copies,  proved  by  oath,  to  be  evidence.  Welsh  v.  Crawford,  14  Serg.  & 
Kawle.  440.  Our  own  court,  also,  appear  to  have  held  a  similar  doctrine  as  to  sworn 
copies  previous  to  the  above  or  any  other  express  statute  provision  on  the  particular  subject. 
M'Carty  v.  Sherman,  3  Johns.  Rep.  439.  In  Ohio,  the  same  has  been  held  as  in  the  above 
Pennsylvania  case.  Peney  v.  Gilliland,  1  Wright's  Rep.  38.  So,  also,  semble,  in  Alabama. 
Tubb  V.  Madding,  1  Alab.  Rep.  139,  130.  As  to  what  shall  be  sufficient  to  authenticate 
an  examined  or  sworn  copy,  where  that  mode  is  resorted  to,  see  ante,  note  377. 

It  is  further  provided,  that  a  justice  removing  out  of  the  town  for  which  he  was  chosen, 
either  before  or  after  the  expiration  of  his  term  of  office,  shall  deposit  all  his  official 
*395  books  and  papers  *with  the  town  clerk  of  such  town.  3  R.  S.  370,  §  253.  So,  if 
he  shall  be  removed  from  office.  Id.  §  353.  In  every  book  of  minutes  delivered 
by  him  pursuant  to  the  above  provisions,  in  which  he  shall  have  kept  the  docket 
of  any  j  adgments,  he  is  requred  to  enter  a  certificate,  to  be  subscribed  by  him,  stating 
that  the  judgments  entered  in  such  book  were  duly  rendered  as  therein  stated,  and  that 
the  amounts  appearing  by  such  book  to  be  due  on  such  judgments  respectively  have  not 
been  paid  to  his  knowledge.  Id.  §  254.  So,  if  the  justice  shall  die,  or  in  any  way  his 
office  become  vacant,  the  town  clerk  may  obtain  his  books  and  papers  from  any  person  to 
whose  hands  they  shall  come.  Id.  p.  271,  §tj  255,  256.  The  entries  contained  in  the 
book  of  minutes  kept  by  any  justice,  and  by  him  delivered  to  the  clerk,  shall,  in  all  cases, 
be  presumptive  evidence  of  the  facts  stated  in  such  entries,  but  may  be  repelled  by  con- 
trary proof.    Id.  §  357.  > 

If  a  justice,  after  having  rendered  judgment  in  any  cause,  shall  die,  become  insane, 
remove  out  of  the  state,  abscond,  or  otherwise  vacate  his  office,  before  issuing  execution, 
debt  may  be  maintained  on  the  judgment,  in  which  action  the  original  docket  of  such 
judgment,  kept  by  such  justice,  is  declared  presumptive  evidence  of  the  facts  therein 
stated,  but  shall  be  liable  to  be  repelled  by  contrary  proof.    3  R.  S.  273,  §  365. 

5.  Secondary  etidence. — "  If  in  any  action  upon  the  judgment  of  a  justice,  it  be  estab- 
lished that  the  docket  of  a  pAe.']  justice  has  been  lost  or  destroyed,  or  that  it  cannot  be 
produced  after  reasonable  efforts  to  obtain  the  same,  other  proof  of  the  fact  of  a  judg- 
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ment  having  been  rendered  may  be  given,  and  may  be  repelled  as  other  facts."  3  B.  S. 
273,  §  367.  The  revisors  reported  this  as  above,  except  that  the  words  "  other  proof" 
were  substituted  by  the  legislature  for  "  parol  proof,"  which  latter  were  in  the  original ; 
and  they  remark,  that  the  section  "  seems  necessary  to  provide  for  cases  of  not  unfre- 
quent  occurrence-"  3  Hevisors'  Eep.  ch.  3,  part  3,  pp.  83,  84,  §  363,  and  note.  Surely, 
however,  if  legislation  on  the  subject  was  in  any  sense  •'  necessary,"  it  should  not  have 
been  circumscribed  to  an  "  action  wpon  the  judgment"  but  should  have  been  general ;  for 
hundreds  of  instances  may  be  supposed  where  the  parties  not  only,  but  officers  connected 
with  proceedings  of  justices,  as  well  as  third  persons,  and  the  public,  have  a  much  deeper 
interest  in  proving  them,  than  any  individual  can  have  in  the  solitary'  case  contemplated 
by  the  above  provision  ;  instances  too,  in  which  the  docket  is  equally  likely  to  be  lost, 
destroyed,  or  otherwise  incapable  of  being  produced. 

It  is  not  to  be  supposed,  however,  that  this  provision  was  designed  so  to  operate  as  to 
exclude  secondary  evidence  where  it  was  proper  before  ;  for,  as  we  have  seen  (oMe,  note 
876),  even  records  of  the  most  solemn  kind  may,  when  lost,  destroyed,  &c.,  be  proved  by 
inferior  evidence.  In  Vermont,  where  a  justice  of  the  peace  has  died  without  making 
any  formal  record,  his  minutes  of  a  judgment  made  on  the  writ,  if  they  show  a  judgment 
rendered,  and  the  amount,  are  receivable  as  evidence  of  the  judgment.  Story  v.  Kimball, 
6  Verm.  Eep.  541.  If  the  higher  evidence  in  such  cases  is  beyond  the  reach  of  a  party, 
the  next  best  evidence  is  to  be  resorted  to.  See  Baldwin  v.  Prbuty,  13  John.  Rep.  430 ; 
and  see  our  note  cited  above ;  also,  Posson  v.  Brown,  11  John.  Rep.  166  :  and  per  Holroyd, 
J.,  in  Dyson  v.  Wood,  3  Barn.  &  Cress.  449.  As  to  what  presumption  was  indulged  in 
respect  to  the  fact  of  the  justice's  keeping  a  docket,  previous  to  the  statute  requiring  him 
to  do  so,  see  Maynard  v.  Thompson,  8  Wend.  393,  395, 396.  Doubtless,  now  the  presump- 
tion in  all  cases  would  be  strong  that  he  had  kept  one,  as  every  officer  is  presumed  to 
have  obeyed  the  law.  See  ante,  note  177,  and  per  Littledale,  J.,  in  Dyson  v.  Wood,  supra. 
And  independent  of  any  statute,  the  material  parts  are  presumed  to  rest  in  writing  in 
some  form.  See  ante,  note  393  and  406,  and  the  cases  there  cited ;  also,  Posson  v.  Brown, 
»wpra. 

Even  where  no  foundation  is  laid  for  secondary  proof,  a  justice's  proceedings  may  be 
proved  by  the  verbal  statement  of  the  justice,  unsworn,  if  it  be  not  objected  to  (Lawrence 
V.  Houghton,  5  John.  Rep.  139 ;  Blanchard  v.  Richly,  7  Id.  198,  199) ;  or  by  a  mere  unau- 
thenticated  certificate.  Kellogg  v.  Mauney,  3  Id.  378.  And  we  have  seen  (supra)  that 
where  the  proof  is  offered  to  the  same  justice  before  whom,  the  proceedings  sought  to  be 
shown  were  had,  his  docket,  or  a  transcript  certified  by  him,  may  be  received  as  primary 
evidence. 

But  where  the  proof  is  offered  before  another  justice,  it  is  otherwise.  There,  the 
docket,  or  a  transcript  certified  by  him,  would  not,  per  se,  be  receivable  as  primary  evi- 
dence ;  though  an  examined  and  sworn  copy  perhaps  might.  See  supra,  pi.  4.  And, 
where  a  certificate  of  a  justice's  proceedings,  authenticated  only  by  proof  of  his  hand- 
writing, was  received,  though  duly  objected  to,  the  Supreme  Court  held  the  objection 
well  taken,  and  reversed  the  judgment  on  that  ground.  M'Carty  v.  Sherman,  3 
*896  John.  Rep.  439.  So,  where  the  justice  was  permitted  to  testify  verbally  *to  his 
proceedings,  objection  being  taken.  White  v.  Hawn,  5  Id.  351.  For,  anterior  to 
the  statute  we  are  considering,  and  when  no  express  legislative  direction  existed  requir- 
ing justices  to  keep  a  docket,  the  material  parts,  as  we  have  above  suggested,  were 
presumed  to  exist  in  writing,  and  were  to  be  produced  when  attainable ;  parol  evidence 
could  not  be  received  till  the  higher  evidence  was  shown  beyond  the  party's  reach. 
Posson  V.  Brown,  11  Id.  166 ;  Dygert  v.  CopernoU,  13  Id.  310.  See  Brintnall  v.  Foster,  7 
Wend.  103,  104,  105. 

It  may  not  be  amiss,  before  concluding  our  remarks  upon  the  proof  of  justice's  judg- 
ments in  New  Tork,  to  notice  in  a  general  way  the  effect  of  certain  of  the  above-men- 
tioned modes  of  proof. 

The  transcript  spoken  of  supra  (pi.  3,  §  246),  when  properly  authenticated,  would  seem, 
as  a  general  rule,  to  be  conclusive,  and  not  open  to  contradiction  by  parol  evidence.  The 
revisors  proposed  the  section  with  an  addition,  declaring  the  facts  stated  in  the  transcript 
liable  to  "  be  repelled  by  contrary  proof."  Revisors'  Rep.,  supplement  to  ch.  3  part  3. 
But  this  was  omitted  by  the  legislature  in  its  enaction  ;  and  under  a  former  provision, 
not  materia,lly  different  in  this  respect  from  the  present,  it  was  held,  that  the  certificate  of 
a  justice's  proceedings  could  not  be  assailed  by  parol  evidence.  McLean  v.  Hugarin  13 
John.  Rep.  184 ;  Brintnall  v.  Foster,  7  Wend.  104,  105.  See  1  R.  L.  (W.  &  V.)  398,  §'  31. 
Yet  as  to  a  transcript  under  the  act  of  1834,  session  47,  p.  293,  §  39,  which  is  similar  in  its 
phraseology  to  the  provisions  above  adverted  to,  the  Supreme  Court  have  said,  that  as  in 
favor  of  the  justice  and  plaintiff  in  the  suit,  when  sued  for  property  taken  under  execu- 
tion, the  certificate  of  the  justice  would  beonlypniraa/acieevidence.  Maynard  v.  Thomp- 
son, 8  Wend.  393,  395.  The  certificate  in  this  case  was  given  after  the  justice's  term  of 
olfice  had  expired. 

The  effect  of  the  docket,  when  used  as  evidence,  has  been  before  adverted  to  under  a 
previous  head.  Although  not  technically  a  record,  it  has  been  elevated  by  the  Supreme 
Court  to  the  dignity  of  a  specialty,  and  is  not  liable  to  be  contradicted  by  parol  proof. 
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Brintnall  v.  Poster,  7  Wend.  103 ;  Pease  v.  Howard,  14  John,  Rep.  480.  See  ante,  note  267. 
As  to  parol  evidence  in  explanation  of  it,  and  by  way  of  supplying  omissions  in  it,  see 
Dygert  V.  Copernoll,  13  John.  Rep.  310 ;  Jennings  v.  Carter,  3  Wend,  446,  451,  453.  See 
also  ante,  note  393,  p.  156.  Parol  evidence,  by  the  justice,  to  show  that  a  variance 
between  the  judgment  and  execution  happened  by  mistake,  is  admissible.  Borland  v. 
Stewart,  4  Wend.  568. 
The  docket,  moreover,  is  in  certain  cases  declared  liable  to  be  repelled  by  contrary 

froof;  6,  y.  where  the  docket  has  been  deposited  by  the  justice  pursuant  to  3  R.  S.  370, 
§  353,  353,  et  seg.,  with  the  town  clerk.     See  supra,  pi.  4. 

Whether  the  time  when  the  entries  of  the  justice  were  made  on  the  docket,  might  not 
possibly  have  some  weight  in  determining  the  credit  to  be  awarded  either  the  docket  or 
a  transcript,  remains  unadjudicated.  The  legislature  doubtless  contemplated  that  the 
entries  would  be  made  at  or  about  the  time  when  the  fact  noted  transpired,  so  that 
the  docket  should  be  a  sort  of  diary  of  the  proceediugs  in  the  cause.  They  indeed  direct 
expressly  in  respect  to  certain  judgments,  that  they  shall  be  rendered  forthwith  and 
entered  in  the  docket,  and  certain  other  judgments  are  to  be  rendered  and  entered  in  the 
docket  within  four  days.  2  R.  S.  347,  §  134.  We  have  seen  that  the  entries  must  be 
official ;  we  have  seen,  too,  that  a  justice  may  make  out  a  transcript  after  he  has  gone  out 
of  office,  and  use  it,  as,  at  least,  prima  facie  evidence  even  in  his  own  favor.  Can 
he  make  an  entry  in  his  docket,  after  that  time,  of  a  fact  occurring  before,  which 
shall  affect  the  parties  or  others  as  evidence  ?  In  Maine,  it  has  been  said  that  a  justice  of 
the  peace  does  not  act  judicially  in  making  up  and  completing  his  record  ;  that  in  doing 
this  he  performs  himself  what  other  courts  do  by  the  agency  of  their  clerks ;  that  it  is  a 
mere  ministerial  act ;  and  hence,  he  could  make  up  his  record  when  not  in  commission. 
Baker  v.  Page,  3  Fairf.  Rep.  377.  The  decision  of  the  justice  in  this  case  took  place  1st 
August,  1839  ;  he  had  made  all  the  requisite  entries  on  his  docket  previous  to  the  judg- 
ment, and  (for  aught  that  appeared)  at  the  proper  time ;  but  he  did  not  complete  his 
record  till  "  prior  to  June,  1833."  Yet  the  court  seem  to.  have  regarded  it  as  good  evi- 
dence ;  conceding  that,  at  the  latter  date,  he  was  incapable  of  acting  as  a  justice.  Id. 
878,  380,  381.  As  to  entries  made  without  the  authority  of  law,  or  when  the  person  makr 
ing  them  had  no  power  for  so  doing,  see  Talbot  v.  Davis,  3  Marsh.  Ken.  Rep.  606,  607. 

In  actions  where  the  justice's  proceedings  are  sought  to  be  proved,  it  frequently  becomes 
a  question,  in  what  mode  the  party  who  seeks  to  avail  himself  of  them,  is  bound  to 
*397  show  the  *official  character  of  the  person  before  whom  they  were  had,  when  that 
is  not  shown  by  the  certificate  of  the  county  clerk.  The  doctrine  on  this  subject 
will  be  seen  by  reference  to  previous  observations  made  in  regard  to  proving  official  char- 
acter generally.  Ante,  notes  173,  173 ;  Note  86.  Several  cases  worthy  of  examination, 
will  also  be  found  ante,  note  393. 

Where  an  action  was  on  a  justice's  judgment,  and  the  person  before  whom  it  was  said 
to  have  been  rendered,  came  foward  and  stated  without  oath,  that  the  record  produced  in 
court  was  the  original  record  of  the  judgment  recovered  before  him,  the  amount  of  which 
had  never  been  paid  to  him ;  no  objection  being  made  to  the  mode  of  proof,  the  Supreme 
Court  regarded  the  evidence  as  prima  facie  sufficient  to  show  the  authority  of  the  justice 
to  render  the  judgment.    Reed  v,  Qillett,  13  John.  Rep.  396. 

For  reasons  already  suggested,  we  must  be  allowed  to  refer  very  generally  to  the  cases 
in  regard  to  the  mode  of  proving  a  justice's  proceedings  in  other  States.  It  is  proper  to 
premise,  however,  that  we  take  the  rule  noted  supra,  to  be  almost  universal,  that  these 
proceedings,  or  the  material  parts  of  them  at  least,  are,  in  the  first  instance,  presumed  to 
exist  in  writing  in  some  form  or  other ;  and  therefore,  that  they  cannot  be  shown  by  parol, 
until  the  absence  of  the  higher  and  better  evidence  shall  have  been  satisfactorily  accounted 
for.    See  ante,  note  298,  p.  155,  and  the  cases  there  cited,  and  ante,  note  376. 

We  had  occasion  to  notice  some  of  the  Pennsylvania  cases,  in  the  course  of  our  observa- 
tions upon  the  mode  of  proving  justice's  judgments  in  New  York,  It  has  been  seen  by 
those  cases,  that  a  sworn  copy  of  the  entries  in  a  justice's  docket,  is  there  admissible,  and 
is  entitled  to  the  same  credit  as  the  original,  Welsh  v,  Crawford,  14  Serg.  &  Rawle,  440. 
The  transcript  of  the  docket,  however,  not  authenticated  by  any  seal,  is  not  evidence. 
Wolverton  v.  The  Commonwealth,  7  Serg.  &  Rawle,  273.  See  Reck  v.  Appleback,  1 
Pennsylv.  Rep.  465.  As  to  what  the  justice  is  required  by  statute  to  enter  on  his  docket, 
see  Whart,  Dig.  (3d  ed.)  p.  473,  h. 

In  Albama,  if  the  proceedings  are  lost,  they  may  be  proved  by  inferior  evidence  ;  #.  g., 
the  declaration  being  lost,  a  copy  is  admissible.  Tubb  v.  Madding,  1  Alab.  Rep.  139. 
The  original  papers  may  be  used,  but  it  is  said  the  justice  is  not  bound  to  produce  them. 
Sworn  copies  are  admissible,  it  seems,  as  primary  evidence.  Id.  130.  The  proceedings  of 
justices  in  that  State,  save  for  forcible  entry,  are  not  strictly  and  technically  records. 
Gayle  v.  Turner,  1  Alab.  Rep.  304.  305. 

in  Connecticut,  a  justice's  court  is  a  court  of  record,  and  a  party  cannot  be  allowed  to 
contradict  what  is  expressly  affirmed  in  the  record.  Holcomb  v.  Cornish,  8  Conn.  Rep. 
375.  This  is  so,  as  it  would  seem,  even  with  respect  to  a  jurisdictional  fact.  See  Id.,  in 
connection  with  Aldrich  v.  Kinney,  4  Conn.  Rep.  380,  stated  ante,  note  365.  The  above 
case  of  Holcomb  v.  Cornish,  was  an  action  against  a  justice  of  assault  and  battery  and 
false  imprisonment,  for  acts  done  under  a  conviction  of  the  plantifF  of  profane  cursing  and 
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*398  Court  of  Quarter  Sessions  is  a  court  of  oyer  and  *terininer,  the 
minute-book  kept  by  the  clerk  of  the  peace  is  not  evidence  of  a 
conviction  or  acquittal.  The  caption  is  a  necessary  part  of  the  record,  and 
the  record  itself,  or  an  examined  copy,  is  the  only  legitimate  evidence  to 
prove  it.(l) 

Minutes  at  quarter  sessions.  A  minute-book  in  which  entries  of  pro- 
ceedings at  a  court  of  quarter  sessions  are  made,  and  from  which  book 
the  roll  containing  the  record  of  such  proceedings  is  subsequently  made 
up,  is  not  itself  a  record,  so  as  to  be  admissible  in  evidence  as  such  ;(2)  nor 
is  such  a  minute-book  evidence  of  the  finding   of  a  bill  of  indictment, 

swearing  in  the  defendant's  presence ;  and  the  record  of  conviction  appears  to  have  been 
held  conclusive  in  the  justice's  favor  on  all  points  made  out  by  it. 

In  Kentucky,  it  seems,  justices  are.  by  statute  to  deliver  out  attested  copies  of  their  pro- 
ceedings or  records;  and  the  ordinary  principle  that  a  copy,  given  out  by  an  officer 
intrusted  ^for  that  purpose,  is  evidence,  without  further  proof,  has  been  recognized  as 
applicable  to  them.  But  the  statute  only  extends  to  "  records  of  j  ustices  acting  in  their 
individual  characters."  Hence,  a  copy  of  a  record  of  trial  by  two  justices  constituting  an 
examining  court,  certified  as  a  copy  by  one  of  the  justices,  vrithont  proof  of  its  being 
an  examined  copy,  is  not  receivable.    Geohegan  v.  Eckles,  4  Bibb.  5,  6,  7. 

In  Ohio,  a  justice's  court  is  a  court  of  record.  Adair's  Adm'r  v.  Eodger's  Adm'r,  1 
Wright's  Rep.  438.  He  is  required  to  keep  a  docket ;  and  a  transcript  from  it,  duly  certi- 
fied, is  admissible  as  primary  evidence  of  unimpeachable  verity.  Id.  439  ;  Peney  v.  Gilli- 
land,  Id.  38.  It  has  been  held  there,  that  parol  evidence  of  a  former  recovery  before  a 
justice  cannot  be  received,  even,  it  seems,  where  the  docket  is  shown  to  be  lost  or  mislaid. 
Inman  v.  Jenkins,  3  Hamm.  371.  The  court  appear  to  have  gone  upon  the  ground  that 
some  higher  grade  of  evidence  existed  which  should  have  been  produced.  Id.  They  have  a 
statute  in  that  Stete  (somewhat  similar  to  one  which  existed  in  New  York,  adverted  to 
iupra)  requiring  a  justice,  when  his  office  becomes  vacant,  to  certify  his  docket  and  deliver 
it  to  his  successor  (in  New  York  it  is  to  be  delivered  to  the  town  clerk) ;  this  is  viewed  as 
directory,  and  if  the  justice  neglects  to  certify  and  deliver  over  his  docket,  it  is  neverthe- 
less admissible  as  evidence  in  the  same  way  as  before  the  statute.  Pool  v.  M'CuUum,  1 
Wright's  Kep.  433,  438,  484 ;  ante,  p.  394. 

As  to  the  proof  of  a  justice's  judgment,  &c.,  in  Vermont  and  Tennessee,  see  Story  v. 
Kimball,  6  Verm.  Rep.  541,  stated  mpra,  pi.  5 ;  Davis  v.  Bryan,  7  Yerg.  88,  90 :  Jones 
V.  Walker,  5  Yerg.  431. 

In  North  Carolina,  justices'  courts  are  not  courts  of  record,  and  whenever  the  judg- 
ments of  these  courts  come  in  question,  they  may  be  impeached  for  lack  of  jurisdiction, 
notwithstanding,  as  it  seems,  any  statements  in  the  proceedings.  Hamilton  v.  Wright, 
4  Hawks'  Rep.  283.  "Such  judgment  (a  justice's)  is  the  judgment  of  a  court  not  of 
record  ;  therefore  cannot  be  established  as  a  record,  but  is  to  be  established  as  a  public 
writing,  not  of  record,  by  parol  evidence.  Parol  evidence  may  be  met  by  parol  evidence  • 
of  course,  ^when  the  judgment  was  proved,  as  in  this  case,  parol  evidence  might  be 
received  to  show  that  the  judgment,  although  proved,  was  confessed  without  the  limits 
of  the  county."  Id.  per  Hall,  J.,  at  p.  386.  "  The  justice's  judgment  not  proving  itself, 
must,  therefore,  be  supported  by  proofs,  and,  therefore,  may  be  shown  to  be  different 
from  what,  upon  its  face,  it  purports  to  be ;  it  may  be  shown  to  be  a  perfect  nullity."  Id. 
per  Henderson,  J.,  at  p.  391.  "  It  is  impossible  to  apply  the  rules  of  evidence,  established 
in  relation  to  the  authentication  of  records  of  courts  of  justice,  to  the  proceedings  before 
magistrates.  They  cannot  be  decided  by  inspection ;  they  have  no  seals  ;  they  keep  no 
copies  of  their  proceedings;  and  the  knowledge  of  their  official  existence  is  necessarily 
confined  to  the  county  of  their  residence.  No  provision  is  made  by  law  for  the  authenti- 
cation of  their  judgment,  except  in  one  instance;  and  in  the  absence  of  such  legislative 
provision,  the  inquiry  must  continue  to  be  conducted,  as  it  heretofore  has  been,  by  proof 
of  the  justice's  handwriting,  either  by  himself  or  others,  and  by  proof  that-  the  judg- 
ment was  given  by  him,  then  a, justice,  within  the  limits  of  his  jurisdiction.  Id  per 
Taylor,  C.  J.,  at  p.  285.  You  cannot  ask  the  justice  what  is  meant  by  -his  entry  of  a 
judgment;  it  must  speak  for  itself  as  it  stands.  But  if  the  entry  imports  a  judgment 
it  is  proper  to  prove  that  the  merits  were  gone  into,  by  the  justice  or  any  other  person 
who  knows  the  fact,  provided  the  testimony  be  consistent  with  the  judgment.  Ferrell  v 
Underwood,  2  Dev.  Ill,  114.  See  ante,  note  293,  as  to  explaining  or  contradicting  these 
and  similar  entries,  and  ante,  note  267. 

(1)  R.  V.  Smith,  ut  mpra.  And  see  R.  v.  Bellamy,  Ry.  &  M.  171 ;  R  v  Thrin?  5  C  & 
P.  507 ;  Porter  v.  Cooper,  6  Id.  354 ;  R.  v.  Ward,  Id.  366.  i  ug,  o  ^.  « 

(2)  R.  v.  Bellamy,  Ry  &  M.  171.  See  R.  v.  Ward,  6  C.  &  P.  866,  as  to  proof  of  an 
allegation  that  an  appeal  came  on  to  be  heard. 
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though  no  record  in  fact  be  drawn  up.(l)  But  where  the  hook  containing 
the  proceedings  at  sessions  was  proved  to  be  the  original  sessions  book, 

regularly  made  up"  by  the  clerk  of  the  peace,  headed  with  an  entry 
*399     as  to  the  style  and  date  of  the  sessions,  *in  the  form  of  a  paption 

(though  made  up  from  minutes  of  the  clerk  taken  in  court,  on  paper, 
not  parchment),  and  kept  as  the  only  record  of  the  court,  the  Court  of 
Queen's  Bench  decided,  that  it  had  been  properly  admitted  in  evidence  as 
the  record  of  the  Court  of  Quarter  Sessions,  to  prove  an  order  of  the 


r 


sessions  on  an  appeal  against  an  order  of  removal.  (2 

JElcclesiastical  sentences.  For  the  proof  of  proceedings  in  ecclesiastical 
courts,  it  has  been  held  that  the  minute-book  of  the  Ecclesiastical  Court  is 
suflBicient  evidence  of  a  decree  for  alimony  pronounced  in  that  court,  with- 
out the  production  of  a  decree  drawn  up  in  form ;  it  appearing  that,  in 
practice,  nothing  more  is  done  with  the  minutes,  unless  where  alimony  is 
not  paid.  (3)  The  practice  of  the  Ecclesiastical  Court  is  a  matter  to  be 
proved  by  evidence,  and  to  be  left  to  a  jury.  (4) 

In  order  to  let  in  the  judgment,  the  libel,  answer  and  defensive  allega- 
tions must  also  be  produced.  (5)  A  sentence  in  the  Admiralty  Court  may 
be  admitted  in  evidence,  upon  the  libel  and  answer  produced ;  so  may  a 
judgment  in  a  court  baron  or  other  inferior  court,  upon  production  of  the 
proceedings  on  which  the  judgment  was  given.  (6) 

Insolvent  Court.     By  a  provision  in  the  present  Insolvent  Act  (1  &  2 

Vict.  c.  110.  §  105),  certified  copies  of  the  proceedings  of  the  Insolvent  Act, 

purporting  to  be  eigne^  by  the  officer  in  whose  custody  the  same  shall  be, 

and  to  be  sealed  with  the  seal  of  the  court,  are  made  admissible  in 

*400     all  courts.  (7)     But,  it  *seems,  this  provision  does  not  take  away  the 

right  of  producing  in  evidence  the  original  proceedings.  (8) 

By  a  previous  enactment  in  the  same  statute  (§  46),  a  copy  of  any  vest- 
ing order,  or  of  any  appointment  of  assignees,  "  such  copy  being  made 
upon  parchment,  and  purporting  to  have  the  certificate  of  the  provisional 
assignee  of  the  said  court,  or  of  his  deputy  appointed  for  that  purpose, 
indorsed  thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,"  shall 
be  received  as  sufficient  evidence  of  such  order  and  appointment.     It  has 

(1)  B.  V.  Smith,  8  B.  &  C.  341.  See,  also,  Porter  v.  Cooper,  6  C.  &  P.  354,  as  to  the  proof 
of  an  indictment  found  by  a  grand  jury  at  Quarter  Sessions.  Dawson  v.  Gregory,  14 
L.  J.  (N.  S.)  Q.  B.  386  ;  S.  C,  9  Jar.  688,  as  to  proof  of  judgment  in  a  court  baron,  from 
entry  in  steward's  note-books. 

(2)  R.  V.  Yeoveley,  8  A.  &  E.  806. 

(8)  Houliston  v.  Smith,  2  C.  &  P.  25 ;  R.  v.  Hains,  vt  supra. 

(4)  Beaurain  v.  Scott,  3  Camp.  388. 

(5)  Leake  v.  Westmeath  (Marq.),  2  Mo.&  R.  394;  Stedman  v.  Gooch,  1  Esp.  6,  8,  contra. 
NoTB  407. — In  Gardere  v.  The  Columbia  Insurance  Company  (7  Johns.  Kep.  514),  in  an 

action  on  a  policy  of  insurance,  the  plaintiff,  for  the  purpose  of  proving  the  fact  that  cer- 
tain sugar  insured  had  been  condemned  by  the  Vice-Admiralty  Court  at  Antigua,  pro- 
duced a  copy  of  the  decree  duly  authenticated.  It  was  contended  that  all  the  proceedings 
previous  to  the  decree  ought  to  be  shown ;  but  the  court  held  otherwise,  saying,  that  if 
there  was  a  doubt  as  to  the  sentence,  by  omissions  or  ambiguity  appeai'ing  on  the  face  of 
the  record,  it  might  be  proper  to  require  such  proof.  This  could  not  exist  here.  The 
decree  read  in  evidence  explicitly  states  the  fact  material  to  be  proved  by  the  plaintiff. 
Id.  519.  See,  also.  Marshall  v.  The  Union  In.  Co.  2  Wash.  C.  C.  Rep.  452 ;  Hourquebie  v. 
Girard,  Id.  213.  The  above  cases  show  that  the  question,  as  to  what  portion  of  the  pro- 
ceedings should  be  produced,  will  dupend  materially  upon  the  particular  facts  sought  to 
be  proved.    On  this  subject,  see  arvte,  note  371 ;  2  Cowen,  66  ;  20  Johns.  214. 

As  to  the  necessity  of  proving  the  proceedings  in  admiralty,  anterior  to  the  sentence  of 
condemnation,  where  title  is  sought  to  be  established  under  the  latter,  see  La  Nereyda,  8 
Wheat.  108,  168,  169,  per  Story,  J. 

(6)  Com.  Dig.  tit.  Evidence,  "C,  1,  p.  94. 

(7)  See  Andrew  v.  Pledger,  1  M.  &  M.  508 ;  Delafield  t.  Freeman,  6  Bing.  294,  as  to 
similar  provisions  in  the  former  act,  7  Geo.  IV,  c.  57,  §§  19  and  76. 

(8)  See  Northam  v.  Latouche,  4  C.  &  P.  140. 
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been  held,  however,  that  under  the  provisions  of  the  105th  section,(l)  a 
copy  of  the  appointment  of  an  assignee,  made  upon  paper,  and  sealed  with 
the  seal  of  the  court,  is  sufficient  ;(2)  and  that  df  a  copy  purports  to  be 
signed  by  a  deputy  of  the  provisional  assignee,  it  need  not  appear  on  the 
face  of  it,  nor  be  otherwise  expressly  proved,  that  tli£  party  signing  is  a 
deputy  appointed  for  that  purpose.  (3) 

Award.  To  prove  an  award,  where  the  parties  have  submitted  to  a  refer- 
ence, it  is  necessary  to  prove  both  the  submission  and  the  execution  of  the 
award.  .And,  in. general,  whether  the  validity  of  the  award  comes  in  ques- 
tion directly  or  only  incidentally,  the  submission  of  all  the  parties  should 
be  regularly  proved,  (4)  even  although  the  submission  has  been  made  a  riile 
of  court,  pursuant  to  its  terms.  (5)  If  the  reference  has  been  in  an  action 
by  rule  of  court,  or  judge's  order,  (6)  the  production  of  the  rule  or  order  of 
reference,  together  with  the  award,  will  be  prima  facie  sufficient,  without 
producing  the  record  in  the  original  action  to  show  what  specific  matters 
were  referred.  (7) 

(1)  awpra,  p.  399. 

(2)  Hounsfield  v.  Drury,  11  A.  &  E.  98. 

(3)  Jackson  v.  Thompson,  3  Q.  B.  887.  See,  as  to  the  proof  of  proceedings  in  obtaining 
protection  orders,  7  &  8  Vict.  c.  96,  g'37  ;  10  &  11  Vict.  c.  103,  §§  4,  6  ;  as  to  proceedings 
in  bankruptcy,  3  &  3  Wm.  IV,  c.  114,  §  9  ;  5  &  6  Vict.  c.  133,  §§  87,  38,  43  ;  as  to  proceed- 
ings in  the  county  courts,  9  &  10  Vict.  c.  95,  §  111. 

It  is  not  necessary,  in  order  to  let  in  a  copy  of  an  assignment  from  the  provisional 
assignee,  to  prove  the  filing  of  the  petition  or  the  appointment  of  the  assignee.  Doe  d. 
Hemming  v.  Willetts,  7  C.  B.  709. 

In  actions  brouglit  by  receivers  of  insolvent  corporations,  the  plaintiflf  must  aver  and 
prove  the  facts  required  by  statute,  in  order  to  vest  him  with  the  title  to  the  property 
and  effects  of  the  corporation ;  he  must  show  his  appointment  as  receiver.  Gillett  v. 
Fairchild,  4  Denio,  80.  The  appointment  having  been  made  in  the  manner  directed  by 
law,  the  receiver  acquires  the  rights  of  property  that  belonged  to  the  corporation.  Gillet 
v.  Pliillips,  8  Kernan  R.  114  ;  White  v.  Lord,  7  Barb.  304  ;  6  Id.  542  ;  Bangs,  Receiver  v. 
M'Intosh,  33  Barb.  591. 

(4)  Antram  v.  Chace,  15  East,  209 ;  Ferrer  v.  Oven,  7  B.  &  C.  437  ;  Brazier  v.  Jones,  8 
Id.  124. 

(5)  Berney  v.  Read,  7  Q.  B.  79. 

(6)  Under  3  &  4  Wm.  IV,  c,  43,  §  89. 

(7)  Gisborne  v.  Hart,  5  M.  &  W.  50  ;  Dresser  v.  Stansfield,  14  Id.  838. 

Note  408. — '■  An  award  of  arbitrators  decides  the  rights  of  the  parties  as  effectually  as 
a  judgment  at  law  or  a  decree  in  chancery,  and  is  as  binding,  until  regularly  set 
*401  aside,  or  its  validity  *questioned  in  a  proper  manner.  When  not  made  under  a  rule 
of  court,  it  may  be  annulled  by  a  decree  in  chancery,  on  a  bill  showing  corrupt 
practices  of  the  arbitrators  or  parties,  or  the  mistake  of  the  former,. or  any  accident  or 
proper  ground  for  a  new  trial  attending  the  case  of  the  losing  party.  But  he  can  never 
overleap  it,  treating  it  as  void,  and  litigate  his  right  anew,  by  commencing  an  action  as  if 
it  had  not  been  made,  and  in  a  collateral  manner  attack  its  validity."  Per  Cur.  Bulkley 
V.  Stewart,  1  Day's  Rep.  130,  132,  133.  "  That  at  common  law,  the  award  of  arbitrators, 
regularly  made,  and  in  relation  to  a  matter  which  might  be  submitted,  is  conclusive 
between  the  parties  in  a  contest  involving  the  same  matter,  is  a  proposition  too  well 
settled  to  need  illustration  by  the  citation  of  authorities."  Shackleford  v.  Purket,  3 
Marsh.  Ken.  Rep.  434,  per  Owsley,  J.  Awards  "  are  conclusive  as  the  judgment  of  a 
court.  Choosing  arbitrators  and  they  acting  within  the  pale  of  their  authority,  the 
award  becomes  the  act  of  the  parties,  and  they  are  estopped  by  it."  Per  Peck,  J.,  IJongh- 
erty,  v.  M'Whorter,  7  Yerg.  239,  358. 

The  above  doctrine  prevails  almost  universally.  Cox.  v.  Jagger,  2  Cowon's  Rep.  653  ; 
Park  V.  Halsey,  2  Root's  Rep.  100 ;  Bunnol  v.  Pinto,  2  Conn.  Rep.  431 ;  Curlcy  v.  Dean,  4 
Id.  359  ;  Watson  on  Arb.  and  Awards,  14.5  ;  Nos.  31  and  33  Law  Lib.  Philadel. ;  Christian 
V.  Scott,  1  Alab.  Rep,  354.  Hence,  an  action  cannot  be  sustained  to  recover  money  paid 
under  an  award,  on  the  ground  of  its  having  been  obtained  fraudulently  or  on  false,  testi- 
mony. Bulkley  v.  Stewart,  1  Day's  Rep.  130.  Nor  can  a  defendant,  when  a  suit  is  brought 
to  enforce  the  award,  set  up  anything  as  a  defense  which  was  a  proper  answer  to  tlie 
plaintiff's  claim  before  the  arbitrators.  If  such  matter  of  defense  exists,  it  should  be 
urged  upon  the  hearing  befor*  the  arbitrators ;  and  their  award,  whether  right  or  wrong, 
is  conclusive,  so  long  as  they  Ifeep  within  the  scope  of  the  submission.  Waite  v.  Barry, 
13  Weuil.  377. 

(Two  partners  entered  into  a  submission  with  a  third  person  ;  and  it  was  provided  in 
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the  Bubmissiott  that  the  arbitrators  might  determine  which  of  the  partners  should  pay  the 
debt  of  the  firm  to  the  third  person ;  and  that  the  other  partner  should  be  discharged 
therefrom;  and  it  was  adjudged  tliat  the  submission  constituted  a  sufficient  consideration 
for  the  creditQr's  agreement,  and  that  an  award  fixing  the  amount  of  the  debt  and  dis- 
charging one  of  the  partners,  was  a  bar  to  an  action  against  him.  Bachus  v.  Fobes,  20 
U.  Y.  304.  So  a  submission  followed  by  a  valid  award  between  a  creditor  and  his  princi- 
pal debtor,  exteading  the  time  of  payment  by  the  debtor  beyond  that  fixed  in  the  contract, 
is  a  bar  to  an  action  against  the  sureties  for  the  performance  of  the  contract,  the  original 
cause  of  action.  Coleman  v.  Wade,  3  Seld.  44.  The  award  merges  the  demand  in  the 
new  security.  Id.  And  where  it  extends  the  time  or  alters  the  terms  of  payment,  it  dis- 
charges the  surety.  Being  valid,  the  award-  bars  an  action  on  the  original  demand  as 
efiectually  as  a  judgment  or  a  decree  in  equity  between  the  parties;  but  tlie  award  must 
be  pleaded  under  tli«  present  practice.    Brazill  v.  Isham,  3  Kern.  9 ;  37  Barb.  251,  357.) 

An  award  extinguishes  the  original  demand,  and  is  a  bar  to  any  action  upon  such 
demand.  Curley  v.  Dean,  4  Conn.  Rep.  259 ;  Tevis'  Bx'r  v.  Tevis'  Bx'r,  4  Monroe,  Ha,  47 ; 
Evans  v.  M'Kinsey,  Litt.  Sel.  263,  268;  Armstrong  v.  Masten,  11  John.  Eep.  189  ;  Bailey 
V.  Leehmere,  1  Esp.  Rep.  377.  But  see  Kingston  v.  Phelps,  Peake's  N.  P.  C.  227  ;  Gan- 
non v.  Anderson,  3  Bail.  Rep.  346;  Judd  v.  Wilson,  6  Verm.  Rep.  185.  This  is  so,  even 
where  the  award  is  made  pursuant  to  a  parol  submission.  Solomon  v.  Jessimam,  1  N.  H. 
Kep.  68 ;  Lodgson  v.  Roberts'  Ex'rs,  3  Monroe,  855,  356,  257  ;  Wells  v.  Lain,  15  Wend. 
S9  ;  Armstrong  v.  Masten,  11  John.  Eep.  189,  190,  191 ;  Gannon  v.  Anderson,  supra.  See 
Homes  v.  Aery,  13  Maes.  H«p.  134.  And  In  New  York,  a  parol  giibmission  of  a  cause 
depending  in  court,  though  no  award  has  been  made,  will  be  a  bar  to  the  further  contin- 
)»ance  of  the  suit,  notwithstanding  the  existence  of  a  rule  of  such  court  avoiding  all 
agreements  between  parties  in  respect  to  the  proceedings  in  a  cause  unless  reduced  to 
writing;  and  notwithstanding  also  the  provisions  of  2  R.  S.  541,  §  1,  requiring  certain 
submissions  to  be  in  writing.  Wells  v.  Lain,  15  Wend.  99.  See  Camp  v.  Root,  18  John. 
Rep.  23 ;  Ex  parte  Wright,  6  Cowen's  Rep.  399 ;  Larkin  v.  Robbins,  3  Wepd.  505 ;  Towns 
V.  Wilcox,  13  Id.  504.  Chancellor  Walworth  seems  to  have  entertained  the  opinion,  that 
the  section  of  the  Revised  Statutes  above  alluded  to  rendered  parol  submissions  invalid. 
See  Bloomer  v.  Sherman,  5  Paige's  Rep.  575,  578  ;  also  Wells  v.  I>ain,  15  Wend.  103. 
But  this,  as  will  be  seen,  was  denied  by  the  Court  of  Errors,  in  Wells  v.  Lain.  To  the 
rule,  however,  allowing  parol  submissions,  it  is  said  there  are  exceptions  ;  as  for  example, 
where  by  law  the  matter  in  contest  is  not  arbitrable ;  or  where,  from  the  subject  of  arbi- 
tration, a  writing  is  necessary  to  pass  the  right  to  the  thing  in  demand,  or  destroy  the 
demand:  in  such  cases  the  submission  and  award,  to  be  availing  as  a  bar,  must  be  in 
writing.  Lodgson  v.  Roberts'  Ex'rs,  3  Monroe,  355,  256,  257 ;  Evans  v.  M'Kinsey,  Litt. 
SeL  Caa.  362,  264.  A  parol  submission  and  award,  on  a  sealed  promissory  mote,  has  been 
held  jio  bar  to  an  action  upon  it ;  for  where  the  matter  in  contest  arises  on  a  deed,  the 
submission  must  be  by  deed.  Lodgson  v.  Roberts'  Bx'rs,  supra.  "  See  Kyd  on  Awards,  54, 
55,  and  the  authorities  there  cited.  See  as  to  parol  submissions  respecting  lands,  post,  in 
this  note. 

All  the  cases,  however,  a^  to  the  conclusiveness  of  awards  as  evidence,  must  be  under- 
stood with  the  qualification  that  the  award  is  a  valid  and  binding  one  (Tevis'  Ex'r  v. 
Tevis'  Ex'r,  4  Monroe,  46,  47);  in  other  words,  the  arbitrators  must  have  had  jurisdiction. 
These  questions  in  respect  to  the  validity  of  awards,  have  generally  arisen  in  actions  upon 
the  award  or  the  bond  of  submission,  as  to  which  see  post,  of  the  text,  and  the  notes  con- 
nected with  that  head.  A  few  illustrations,  drawn  from  eases  of  that  kind  and  others, 
will  be  introduced. 

The  arbitrators  acquire  their  jurisdiction  or  power  of  deciding  from  the  agreement  to 
*403  submit,  *and  the  authority  conferred  by  the  submission  must  be  qj)8erved  (Jackson 
V.  Hunt,  6  John.  Rep.  14) ;  it  is  that  which  gives  jurisdiction.  Harrington  v.  Rich, 
6  Verm.  Rep.  666,  672.  If  the  award  be  upon  something  not  included  in  the  submission, 
it  is  of  course  so  far  an  award  without  jurisdiction  and  void.  Solomons  v.  M'Kinstry,  13 
John.  Kep.  27;  S.  C,  3  Id.  57 ;  M'Bride  v.  Hagan,  1  Wend.  326;  Bean  v.  Famam,  6  Pick. 
269;  Watson  on  Arb.  and  Awards,  105.    See  31st  No.  Law  Lib.  Philadel. 

(The  submission  limits  the  power  of  arbitrators,  and  if  they  exceed  their  power  their 
award  will  in  general  be  void  ;  that  they  exceeded  their  powers  may  be  shown  by  oral 
evidence,  notwithstanding  the  submission  and  award  are  in  writihg  under  seal ;  Butler  v. 
The  Mayor,  &c.,  of  New  York  ;  1  Hill,  489 ;  7  Hill,  329.  When  the  arbitrators  make  an 
award  as  to  matters  not  submitted,  the  award  is  void  only  pro  tarvto  and  good  as  to  the 
matters  confessedly  submitted;  Doke  v.  James,  4  Comst.  568  ;  but  where  that  portion  of 
an  award  which  i»  thus  void  is  so  connected  with  the  rest  of  the  award  that  it  is  impossi- 
ble to  distinguish  or  to  separate  the  valid  from  the  invalid  portions,  the  whole  is  void ; 
Briggs  V.  Smith,  30  Barb.  409.  If  the  award  be  made  f.r  parte,  it  is  void ;  Jordan  v. 
Hyatt,  3  Barb.  275 ;  23  Wend.  628. 

An  award  in  its  terms  less  comprehensive  than  the  submission  is  good,  unless  it  appears 
that  matters  submitted  were  brought  before  the  arbitrators  which  are  not  embraced  in 
the  award ;  Ott  v.  Schroeppel,  1  Seld.  483 ;  3  Hill,  75  ;  14  John.  R.  106.  It  settles  and 
quiets  all  questions  fairly  within  the  meaning  and  intention  of  the  submission,  even 
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■where  the  arbitrators  have  neglected  to  pass  upon  some  of  the  matters  submitted  to  them  ; 
Lowenstein  v.  Mcintosh,  37  Barb.  251 ;  2  Kern,  15.) 

But  though  an  award  be  bad  for  one  thing  it  may  be  good  for  another.  Thus,  if  the 
submission  be  of  a  particular  subject,  and  the  award  cover  that  and  another  subject,  yet 
if  there  is  no  connection  between  the  two,  and  they  are  in  no  wise  dependent  upon  each 
other,  it  shall  be  enforced  as  to  the  one  within  the  submission,  arid  held  void  as  to  the 
other.  Bacon  v.  Miller,  1  Cowen's  Rep.  117  ;  Watson  on  Arb.  and  Awards,  135 ;  No.  81 
Law  Lib.  Philadelphia ;  Clement  v.  Durgin,  1  Greenl.  800 ;  Jackson  d.  Van  Allen  v.  Amb- 
ler, 14  John.  96  ;  Aitcheson  v.  Cargey,  2  Bing.  199  ;  S.  C,  3  Barn.  &  Cress.  170  ;  Peters  v. 
Pierce,  8  Mass.  Rep.  398,  899  ;  Kyd  on  Awards,  216 ;  Cald.  on  Awards,  130.  If  that  which 
is  void  affects  not  the  merits  of  the  submission,  the  residue  will  be  valid.  MoBride  v. 
Hogan,  1  Wend.  326  ;  Martin  v.  Williams,  13  John.  Rep.  264 ;  Cox  v.  Jagger,  2  Cowen's 
Rep.  638.  An  award  that  one  shall  pay  money  or  gim  security,  is  valid  for  the  money, 
though  void  as  to  the  security  for  being  uncertain  and  not  saying  what  the  security  shall 
be.  Stanley  v.  Chappell,  8  Cowen's  Rep.  a35  ;  Jackson  v.  Delong,  9  John.  Rep.  43.  See 
Barnet  v.  Gilson,  3  Serg.  &  Rawle,  840  ;  Peck  v  Wilson,  3  M'Cord,  379,  280.  '  But  if  that 
part  which  is  void  is  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case,  the 
whole  vrill  be  held  void.  Thus,  where  the  award  was  that  H.  should  deliver  the  said 
farm  to  B.,  &c.,  and  that  B.  should  pay  certain  moneys ;  held,  that  the  delivery  of  the 
farm  was  a  consideration  for  the  money,  and  the  award  being  uncertain  in  not  describing 
the  farm  by  reference  or  otherwise,  the  award  of  the  money  was  also  void.  Brown  v. 
Hankerson,  3  Cowen's  Rep.  70  ;  S.  P.,  Clement  v.  Durgin,  1  Greenl.  300.  See  Schuyler  v. 
Van  Der  Veer,  3  Cain.  235.  And  where  it  appears  that  the  award  was  founded  in  part 
upon  matters  not  submitted,  and  the  arbitrators  have  awarded  a  gross  sum,  the  whole 
award  will  be  held  void.     Thrasher  v.  Haynes,  2  N.  Hamp.  Rep.  429. 

It  will  be  presumed  that  arbitrators  have  acted  within  the  terms  of  the  submission, 
unless  the  contrary  appear.  Bacon  v.  Wilber,  1  Cowen's  Rep.  117  ;  Solomons  v.  M'Kins- 
try,  13  John.  Rep.  27,  39 ;  S.  C,  2  Id.  57 ;  Ratcliffe  v.  Bishop,  1  Keble,  865 ;  Ingram  v. 
Webb,  1  Roll.  Rep.  362  ;  Waite  v.  Barry,  13  Wend.  877,  379  ;  Byers  v.  Van  Dusen,  5  Id. 
268.  Indeed  the  cases  are  uniform,  that  every  reasonable  intendment  will  be  allowed  to 
uphold  an  award.  Per  Trimble,  J.,  Karthaus  v.  Ferrer,  1  Peters'  Rep.  228,  239.  See 
Brown  v.  Hankerson,  3  Cowen's  Rep.  70  ;  Munro  v.  Alaire,  3  Cain.  320 ;  Parsons  v.  Aldrich 
6  New  Hamp.  Rep.  264  ;  Grier  v.  Grier,  1  Dall.  Rep.  173 ;  Innes  v.  Miller,  Id.  188  ;  Kuncle 
V.  Kuncle,  Id.  346  ;  Archer  v.  Williamson,  2  Harr.  &  John.  67 ;  Dolbier  v.  Wing,  3  Greenl 
Rep.  431 ;  Buckland  v.  Conway  16  Mass.  Rep.  396 ;  Gaylord  v.  Gaylord,  4  Day's  Rep. 
422.  Where  in  the  margin  of  an  award  were  written  the  words,  "  Oilbeii  Piatt  [one  of 
the  parties]  is  to  give  up  the  note  which  he  holds  against  N.  Smith  &  Co.."  held  that  they 
were  to  be  deemed  a  part  of  the  award.    Piatt  v.  Smith,  14  Johns.  Rep.  368. 

There  is  a  class  of  cases  in  which  arbitrators  have  been  held  to  a  more  than  ordinary 
strictness  in  pursuing  the  terms  of  the  submission;  and  where,  in  actions  and  proceedings 
to  enforce  the  award,  it  has  been  held  void  because  the  arbitrators  had  not  awarded 
upon  all  the  matters  submitted.  This  has  been  so  held  in  those  instances  where  the 
authority  contained  a  condition  that  the  arbitrators  shall  settle  the  whole  dispute,  or  some- 
thing equivalent  to  such  condition.  In  Randall  v.  Randall  (7  East,  81,  83),  Lord  Ellen-  ; 
borough  says: — "The  arbitrators  had  three  things  submitted  to  them;  one  was  to 
determine  all  actions,  &c.,  between  the  parties ;  another  was  to  settle  what  was  paid 
to  the  defendant,  &c.;  the  third  was  to  ascertain  wliat  rent  was  to  be  paid  by  the  plaintiff 
to  the  defendant  for  certain  land.  The  authority  given  to  the  arbitrators  was  conditional, 
ita  quod,  they  should  arbitrate  upon  these  matters  by  a  certain  day.  If,  then,  they  fail  as 
to  one  of  them,  the  condition  has  not  been  performed  upon  which  the  award  was  to  have 
its  obligatory  effect ;  and  here  they  have  stopped  short,  and  have  omitted  to  settle  one  of 
the  subjects  of  difference  which  was  stipulated  for.  This  is  not  like  the  case  where,  an 
award  being  good  in  part  and  bad  in  part,  the  good  part  shall  not  bo  vitiated  by  the  arbi- 
trator having  also  directed  something  to  be  done  which  is  superfluous"  and  bad. 
*403  But  liere  the  very  condition  on  *which  the  parties  submitted  to  the  award  has 
failed."  Le  Blanc,  J.,  in  the  same  case  (Id.  p.  84),  places  the  doctrine  in  a  very 
clear  light.  "  The  contract  of  the  parties,"  he  observes,  "  is,  in  effect,  this :  one  says  that 
he  will  submit  to  the  ai;)3iti'ators  to  ascertain  what  he  is  to  pay,  &c.,  upon  condition  that  it 
shall  also  be  referred  to  them  to  decide  what  rent  is  to  be  paid  for  certain  lands.  And  he 
may  fairly  liave  said,  that,  unless  both  those  matters  of  difference  were  referred"  he  would 
not  refer  either  of  them  singly.  If,  then,  the  arbitrators  omit  to  decide  one  of  them  the 
condition  fails  on  which  the  reference  was  agfeed  to."  An  attachment  for  not  perform- 
ing the  award  was,  therefore,  denied.  See  S.  P.,  Aitcheson  v,  Oargey,  %  Bino-.  199  ;  S.  C. 
2  Barnw.  &  Cress.  170.  Also  see  Dyer,  342 ;  Karthaus  v.  Ferrer,  1  Petere'  Rep  232  '■ 
Mitchell  V.  Stavely,  18  East,  58;  Bradford  v.  Bryan,  Willes,  368';  S.  C,  7  Mod  345' 
George  v.  Lousley,  8  East,  18  ;  Lutw.  302  ;  6  Ves.  70  ;  Wright  v.  Wrtght,  5  Cowen's  Rep' 
197  ;  Jackson  d.  Van  Allen  v.  Ambler,  14  John  Rep.  96  ;  Emory  v.  Hitchcock,  12  Wend 
156,  159  ;  Klein  v.  Catara,  2  Gallis.  Rep.  61,  77;  Bean  v.  Farnam  6  Pick  Rep  269  Bee 
Davy  V.  Faw,  7  Cranch,  171. 

Where  three  persons— A.,  B.  and  C.  on  one  side,  and  D.  on  the  other— submit  disputed 
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between  them  to  arbitration,  an  award  relating  to  disputes  between  A.  and  B.  only,  of 
one  part,  and  D.  on  the  other,  is  void  for  not  making  any  award  between  C.  and  D. 
Watson  on  Arb.  and  Awards,  115,  116  ;  No.  31  Law  Library,  Philadel.  See,  also,  Wenter 
V.  White,  3  J.  B.  Moore.  733.  But  the  rule  must  be  understood  with  this  qualification — 
that  in  order  to  impeach  an  award  made  in  pursuance  of  a  conditional  submission,  on  the 
ground  of  only  part  of  the  matters  having  been  decided,  the  party  must  distinctly  show 
that  there  were  other  points  in  difference,  of  which  express  notice  was  given  to  the 
arbitrator,  and  that  he  neglected  to  determine  them.  Per  Trimble,  J.,  Karthaus  v.  Ferrer, 
1  Peters'  Rep.  237 ;  Risden  v.  Inglet,  Cro.  Bliz.  838 ;  Smith  v.  Johnson,  15  East,  215  ; 
Kleine  v.  Catara,  3  Gallis.  77.  A  distinction  has  long  prevailed  between  an  award  made 
under  a  submission  with  an  "  ita  quod  "  (so  as  the  award  be  made,  on  a  certain  day,  of  and 
upon  the  premises),  and  under  a  submission  without  such  clause ;  for,  when  the  sub- 
mission was  without  an  ita  quod,  an  award  of  part  of  the  matters  only  was  always 
considered  good.  Watson  on  Arb.  and  Awards,  116,  117  ;  No.  31  Law  Lib.  Philadel. ;  Cro. 
Jae.  354  ;  Id.  200 ;  Lutw.  203  ;  Baspole's  Case,  8  Rep:  193  :  Cro.  Eliz.  839 ;  1  Ca.  Ch.  86  ;  Id. 
186 ;  2  Veru.  109  ;  Dyer,  316,  343  ;  Wright  v.  Wright,  5  Cowen's  Rep.  197.  It  has,  how- 
ever, been  said  that  these  distinctions  are  no  longer  regarded,  courts  being  at  present  more 
liberal  in  the  construction  of  awards  than  formerly  ;  and  therefore,  if  there  be  a  submission 
of  all  actions,  trespasses,  demands  and  controversies,  and  an  award  of  some  only,  the 
award  is  good ;  for  no  more  shall  be  presumed  to  have  been  made  known  to  the  arbitrator. 
Watson  on  Arb.  and  Awards,  117;  No.  31  Law  Lib.  Philadel.  See  S.  P.,  Wright  v. 
Wright,  5  Cowen's  Rep.  199  ;  Jackson  d.  'Sfen  Alen  v.  Ambler,  14  John.  Rep.  96.  But  if, 
in  fact,  other  causes  of  action  in  being  were  made  known  to  the  arbitrator,  and  he  refused 
to  decide  them,  then  the  award  will  be  bad.  1  Saund.  Rep.  33,  n.  I ;  Wiles,  369  ;  S.  C,  7 
Mod.  449  ;  1  Taunt.  554  ;  7  East,  83,  per  Lord  EUenborough ;  Wright  v.  Wright,  5  Cowen's 
Rep.  197.  The  court  will  always  intend  that  arbitrators  have  pursued  the  submission  in 
this  respect,  and  decided  all  matters  in  difference,  until  the  contrary  appears.  And  it  is 
incumbent  on  the  party  who  resists  the  award  to  show  the  contrary.  Watson  on  Arb. 
and  Awards,  117,  118 ;  No.  31  Law  Lib.  Philadel. ;  Ingram  v.  Milnes,  8  East,  449  ;  Hooper 
V.  Hackett,  1  Lev.  133.  See,  also,  Cayme  v.  Watts,  3  Dowl.  &  Ryl.  234 ;  Karthaus  v. 
Ferrer,  1  Peters'  Rep.  333  ;  Wright  v.  Wright,  5  Cowen's  Rep.  199 ;  Jackson  d.  Van  Alen 
V.  Ambler,  14  Johns.  Rep.  96 ;  Martin  v.  Hitchcock,  13  Wend.  156  ;  Kleine  v.  Catara,  3 
Gallis.  77. 

The  submission  must  be  pursued  as  to  time.  Kyd  on  Awards,  96.  Where  a  time  is 
limited  within  which  an  award  is  to  be  made,  it  cannot  be  made  afterwards  unless  the 
time  be  prolonged.  Id.  But  where  it  has  been  extended,  an  award  made  within  the 
extended  time  will  be  as  valid  and  decisive  of  the  rights  of  the  parties  as  if  made  within 
the  time  originally  specified.  Bloomer  v.  Sherman,  5  Paige's  Rep.  575.  See  Watson  on 
Arb.  and  Awards,  83,  et  seq. ;  No.  31  Law  Lib.  Philadel.  .  Where  no  time  is  limited 
in  the  submission  for  the  arbitrators  to  make  and  publish  their  award,  it  is  their  duty,  at 
the  request  of  either  party,  to  proceed  within  a  reasonable  time  (Kyd  on  Awards,  96 ; 
Harrington  v.  Rich,  6  Verm.  Rep.  666,  672) ;  or  the  party,  it  seems,  may  lawfully  revoke. 
Kyd  on  Awards,  96  ;  Quin  v.  Reynolds,  2  Maule  &  Sel.  145.  Wliere  the  arbitrators  met 
with  the  parties,  adjourned  the  matter  to  a  subsequent  day,  and  on  the  adjourned  day 
one  of  the  parties  and  neither  of  the  arbitrators  appeared  ;  held,  that  they  might  after- 
wards appoint  a  time  and  proceed  to  an  award,  for  they  do  not  lose  jurisdiction  by 
*404  their  neglect  to  attend  *on  an  adjourned  day.  Harrington  v.  Rich,  6  Verm.  Rep. 
666.  Where  the  submission  requires  the  award  to  be  made  in  writing,  under  the 
hands  and  seals  of  the  arbitrators,  ready  to  be  delivered  to  the  parties  in  difference  on  or 
before  a  specified  time,  if  it  was  not  ready  for  delivery  to  the  defendant,  although  it  was 
80  as  to  the  plaintiff,  it  is  no  award  as  to  the  former,  and  in  an  action  on  the  bond  he  may 
resist  a  recovery  on  this  ground.  Pratt  v.  Hackett,  6  Johns.  Rep.  14.  But  where  an 
award  was  regularly  made  and  read  over  to  the  parties,  who  expressed  themselves 
satisfied  with  it,  promised  to  perform  it,  and  one  of  them  actually  performed  a  part  of  it, 
and  neither  of  them  at  the  time  requested  a  copy  of  the  award  or  a  duplicate  original, 
held,  that  both  parties  were  afterwards  precluded  from  alleging  non-delivery.  Perkins 
V.  Wing,  10  John.  Rep.  143.  An  acceptance  of  a  sworn  copy  of  an  award,  without  objec- 
tion, is  deemed  a  waiver  of  a  claim  to  have  the  original.  Sellick  v.  Adams,  15  John.  Rep. 
197.  The  cases  hold,  that  the  making  an  award  is  presumptive  evidence  that  it  was  ready 
to  be  delivered.  See  Munro  v.  Alaire,  3  Cain.  330,  336 ;  Bradsey  v.  Clyston,  Cro.  Car. 
541 ;  Marks  v.  Harriot,  1  Ld.  Raym.  114.  Yet  this  presumption,  like  mosl?  others,  is 
liable  to  be  rebutted.    Munro  v.  Alaire,  supra;  Pratt  v.  Hackett,  6  Johns.  Rep.  14. 

If,  by  the  submission,  the  award  is  required  to  be  in  a  given  form,  such  form  must  be 
observed.  Where,  in  a  lease,  a  provision  was  contained  for  submitting  the  amount  of  cer- 
tain rents,  after  a  specified  period,  to  arbitrators,  who  were  to  indorse  their  award  upon 
the  lease,  held,  that  an  award  written  upon  a  separate  piece  of  paper  and  not  connected 
with  the  lease,  was  not  good.  This  was  in  an  action  of  covenant  upon  the  lease.  Montague 
v.  Smith,  13  Miiss.  Rep.  396.  So,  where  the  submission  required  the  arbitrators  to  make 
an  award  under  seal,  an  award  without  seal  was  held  not  good.  Stanton  v.  Henry,  11 
John.  Rep.  133 ;  Sallours  v.  Gulling,  Cro.  Jac.  278,  n.  a;  Rea  v.  Gibbons,  7  Serg.  &  Rawle, 
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304  ;  Kyd  on  Awards,  268.  So  where  the  award  is  required  to  be  attested  by  a  subscrib- 
ing witness,  it  is  no  complete  award  till  this  is  done,  though  all  other  forms  are  complied 
with.    Bloomer  v.  Sherman,  5  Paige,  575. 

The  award  will  be  void  where  arbitrators  have  delegated  the  power  of  deciding  to 
others,  if  no  authority  of  this  nature  is  conferred  by  the  articles  of  submission ;  or  where 
less  than  the  number  authorized  by  the  submission  have  acted  and  awarded. 
Levezey  v.  Gorgas,  4  Dal.  71,  74.  And  unless  otherwise  provided  in  the  articles 
of  submission  the.  rule  is  that  all  the  arbitratore  must  join  in  the  award.  Norfieet  v. 
Southall,  3  Murph.  189  ;  Welty  v.  Zentmyer,  4  Watts,  75 ;  Bayne  v.  Qayloid,  3  Id.  301 ; 
Patteson  v.  Leavitt,  4  Conn.  Eep.  60 ;  Green  v.  Miller,  6  John.  Rep.  39  ;  Town  v.  Jacquith, 
6  Mass.  Rep.  46.  And  even  where  provision  is  made  for  a  majority  to  decide,  they  must 
all  have  notice  of  the  time  and  place  of  hearing,  and  an  opportunity  at  least  of  being 
present.  Blin  v.  Trimble,  3  Tyl.  Eep.  304.  Where  the  minority,  in  such  cases,  have  been 
notified  and  refuse  to  attend,  the  others  have  power  to  go  on  uotvritbst^nding,  and  their 
award  will  be  valid.    Oofoot  v.  Allen,  3  Wend.  494 ;  Barnes'  Notes,  57 ;  Green  v.  Miller, 

6  Johns.  Rep.  43  ;  Willes,  315  ;  Kyd  on  Awards,  106, 107. 

Evidence  atimide  is  admissible  in  aid  of  the  award,  where  it  does  mot  appear  on  its  face 
that  the  requisite  number  were  present  at  the  hearing.  Ackley  v.  Finch,  7  Cbwen's  Rep. 
290.     See,  however,  Blin  v.  Trimble,  supra. 

Awards  must  be  final,  certain,  and  mutual.  Wliere  a  suit  was  brought  for  a  conspiracy 
in  burning  the  plaintiff's  bam,  and  it  appeared  that  another  suit  had  been  commenced,  in 
trespass,  for  the  same  cause,  and  referred  to  a^aitrators,  jvho  awarded,  that "  said  suit  shall 
be  no  further  prosecuted  ;"  held,  that  the  award  was  sufficiently  final  and  certain,  and  a 
good  bar  to  the  second  action.  Purdy  v.  Delevan,  1  Cain.  804 ;  Owen  v.  Boerum,  33  Barb. 
187.  An  award  that  proof  had  not  been  produced  sufficient  to  establish  a  claim  against 
the  defendant,  is  equivalent  to  saying  that  the  plaintiff  had  no  cause »f  action,  and  is  final 
and  conclusive.  McDermott  v.  'The  United  States  Ins.  Co.,  3  Serg.  &  Rawle,  604.  The 
following  decisions,  in  actions  brought  to  enforce  awards,  and  upon  motions  made  to  set 
them  aside,  may  be  consulted  as  showing  when  they  are  to  be  deemed  absolutely  void,  on 
a  ground  of  a  want  of  either  of  the  above  requisitea  Byers  v.  Van  Dusen,  5  Wend.  368 ; 
Thornton  v.  Carson,  7  Cranch,  596 ;  Gaylord  v.  Gaylord,  4  Day's  Rep.  423 ;  Buekland  v. 
Conway,  16  Mass.  Rep.  896 ;  Sutton  v.  Horn,  7  Serg.  &  Bawle,  228 ;  Austin  v.  Snow's 
Lessee,  3  Dall.  157 ;  Harvey  v.  Snow's  Lessee,  1  Yeate's  Rep.  156  ;  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  Rep.  448 ;  Gonsales  v.  Deavens,  2  Yeate's  Rep.  539 ;  Grier  v.  Grier,  1  Dall.  173 ; 
Solomons  v.  M'Kinstry,  13  Johns.  Rep.  27  ;  S.  G.,  2  Id.  57  ;  Waite  v.  Barry,  13  Wend.  377 ; 
Bacon  v.  Wilber,  1  Cowen's  Rep.  117;  Schuyler  v.  Van  Der  Veer,  2  Cain.  335  ;  Young 
*405  V.  Reuben,  1  Dall.  119  ;  *Traquair  v.  Eedinger,  4  Yeate's  Rep.  283 ;  Dicas  v.  Jay,  9 
Bing.  281 ;  Brown  v.  Hankerson,  3  Cowen's  Rep.  70 ;  White  v.  Jones,  8  Serg.  &  Rawle, 
349  ;  Burkholder  y.  McFarran,  3  Id.  421 ;  Munro  v,  Alaire,  2  Cain.  330 ;  Kuncle  v.  Kuncle,  1 
Dall.  364 ;  Weed  v.  Ellis,  3  Cain.  253.  (Where  the  agents  of  a  railroad  corporation  were  in 
the  habit  of  agreeing  upon  the  price  of  lands  required  by  theui  by  a  submission  to  arbi- 
trators, andi  the  awards  in  such  cases  were  paid  by  the  officers  of  the  company  under  a 
general  direction,  it  was  held  that  this  was  sufficient  evidence  of  authority  to  enter  into 
a  submission  binding  on  the  company ;  and  though  the  award  be  apparently  large,  the 
court  will  not  set  it  aside  in  a  case  where  they  would  not  set  aside  a  verdict  for  the  same 
amount  asagainst  the  weight  of  evidence.  Wood  v.  The  Auburn  &  R.  R.  B.  Co.,  4  Seld. 
160.  The  agent  entering  into  a  submission  without  authority  is  bound  pei-sonally  to  per- 
form the  award.  So  held  in  respect  to  a  submission  by  a  person  on  behalf  of  himself  and 
others  without  their  authority.    Smith  v  Van  Ostrand,  5  Hill,  419.) 

An  award  is  never  treated  as  absolutely  void,  because  the  arbitrators  admitted  improper 
evidence,  or  wer«  guilty  of  partiality,  corruption,  or  the  like ;  or  because  one  of  the  parties 
committed  a  fraud  upon  them,  or  procured  the  award  through  false  (ir  forged  evidence. 
See  Bulkley  v.  Stewart,  1  Day's  Rep.  130 ;  Mulder  v.  Cravat,  3  Bay's  Rep.  370.  Indeed, 
where  it  appears  that  the  arbitrators  have  in  all  respects  pursued  and  kept  within  the 
authority  conferred  upon  them  by  the  submission,  and  the  award  comes  in  question  coUa. 
terally,  in  a  court  of  law,  nothing  deJu/is  the  award  itself  is  in  general  admissible  in  evi- 
dence for  the  purpose  of  impeaching  it  or  avoiding  its  force  and  etl'ect.  This  was  noticed 
ante,  note  363,  and  ante,  p.  103 ;  and  in  addition  to  the  cases  there  cited,  the  reader  is 
referred  to  the  following  as  showing  the  prevailing  spirit  of  the  adjudications  on  this  sub- 
ject. Elmendorf  v.  Harris,  5  Wend.  516,  519,  530.  **  But  see  the  same  case  in  error  33 
Wend.  R.  838.     See  Butler  v.  The  Mayor,  &c.,  of  Now  York,  1  Hill  R  489 ;  S.  C,  in  error, 

7  Hill,  339,  where  it  was  held  that  ^voof  aliunde  the  award  is  admissible,  to  show  that  the 
arbitrators  exceeded  their  powers,  or  omitted  to  decide  on  all  the  matters  submitted,  and 
that  the  rule,  in  this  respect,  is  the  same  at  law  as  in  equity.  In  the  Matter  of  Williams, 
4  Denio  R.  194 ;  and  Butler  v.  The  Mayor,  &c.,  1  Barbour  S.  C.  R.  ;H5,  arc  to  same  effect.** 
Braddick  v.  Thompson,  8  East,  344;  Cranston  v.  Kenney'a  Ex'rs,  9  Johns.  Rop.  213.  per 
Spencer,  J. ;  Mitchell  v.  Bush,  7  Cowen's  Rep.  185 ;  Jackson  v.  Ambler.  14  Johns.  Rep. 
105 ;  Shepherd  v.  Watrous,  3  Cain.  166 ;  Smith  v.  Cutler,  10  Wend.  589 ;  Lowndes  v. 
Campbell,  1  Hall's  Rep.  N.  Y.  S.  C.  598 ;  M'Kinney  v.  Newcomb,  5  Cowen's  Rep,  435 ; 
Kleine  v.  Catara,  3  Gall.  Rep.  67 ;  Whart.  Dig,  p.  32,  et  neq. ;  Askew  v.  Kennedy,  1  Bail. 
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Rep.  46 :  Shinnie  v.  Coil,  1  M'Cord,  478 :  Jocelyn  v.  Donnel,  Peck's  Rep.  274 ;  Lewis  v. 
Wildman,  1  Day's  Rep.  153  ;  Perkins  v.  Win;^,  10  Johns.  Rep.  143 ;  Lucas  v.  Wilson,  S 
Biu-r.  701 ;  Sherron  v.  Wood,  5  Halst.  7 ;  Veale  v.  Harner,  1  Saand.  Rep.  326  ;  also  Id,  337, 
a,  n.  5  ;  Wood  v.  Little,  3  M-Cord's  Rep.  487  ;  Neal  v.  Shields,  2  Pennsylv.  Rej*.  300 ;  Smith 
V.  Smith,  4  Rand.  95 ;  Finney's  Ex'ra  v.  Miller,  1  Bail.  81 ;  Cloud  v.  Sledge,  Id.  106 ;  Par- 
sons V.  Aldrich,  6  New  Hamp.  Rep.  264 ;  Riddell  v.  Sutton.  2  Moore  &  Payne,  345 ;  Relyea 
V.  Ramsay,  3  Wend.  602 ;  E.mery  v.  Hitchcock,  12  Wend.  %Q. 

Where  the  parties  erroneously  supposing  themselves  bound  by  law  so  to  do,  submitted 
the  rate  of  salvage  of  wrecked  property  to  arbitrators,  who  awarded,  and  a  libel  was  after- 
wards filed  by  the  United  States  ;  held,  by  two  of  tlie  judges,  that  the  award  was  fairly 
entered  into,  and  though  both  parties  were  mistaken  in  respect  to  the  obligatory  force  of 
the  law,  yet  the  award  was  conclusive;  two  other  judges  regarded  the  award  as  the 
opinion  of  fair  intelligent  men,  on  the  spot,  as  to  the  real  merits  of  the  salvors,  but  not 
absolutely  conclusive  and  binding;  three  of  the  judges,  however,  thought  the  award  of 
no  validity  whatever.    Peiec  i  v.  Ware,  4  Cranch,  347,  366. 

It  has  been  questioned,  whether  a  want  of  notice  of  hearing  before  the  arbitrators, 
would  not  avoid  the  award.  In  Peters  v.  Newkirk  (6  Cowen's  Rep.  103),  it  was  said,  that 
an  award  of  mere  appraisal  as  to  chattel,  was  void,  because  it  was  done  ex  parte,  withotit 
notice  to  the  person  to  be  charged  therewith.  See  Falconer  v.  Montgomery,  4  Dall.  Rep. 
232,  333;  Browning  v.  M' Manas,  1  Whart.  Rep.  177;  Rigden  v.  Martin,  6  Harr.  &  Johns. 
403 ;  Mendenhall  v.  Smith,  1  Alab.  Rep.  380.  But  in  Elmendorf  v.  Harris  (5  Wend.  516), 
the  same  court  held  directly,  that  in  a  suit"on  an  arbitration  bond  for  not  performing  an 
award,  it  was  no  defense  that  a  party  had  not  notice  of  the  hearing  and  did  not  attend. 
They  reviewed  Peters  v.  Newkirk  Impra),  and  Savage  C.  J.,  deUvering  the  opinion, 
regarded  the  appraisement  in  that  case  as  hardly  entitled  to-  be  dignified  with  the  name 
of  an  award.  "  It  seems  to  me,"  he  says,  "  that  there  is  an  essential  diflerence  between 
an  award  upon  matters  in  controversy  and  a  bare  appraisement  of  a  chattel.  Butif  there' 
is  not,  and  the  appraisement  is  to  be  considered  an  award  in  legal  effect  and  operation, 
then  it  must  be  conceded,  that  point  was  not  decided  in  accordance  with  the  whole  current 
of  authority."  Id.  521.  And  see  Gould  v.  Gould  &  Banks,  stated  Id.  at  pp.  531,  533,  in 
connection  with  a  note  by  the  reporter  at  pp.  522,  523,  "The  decision  in  Elmendorf  v. 
Harris,  seems  in  direct  consonance  with  the  English  adjudications.  In  Braddick  v. 
Thompson  (8  East,  344),  to  an  action  of  debt  on  an  arbitration  bond,  after  oyer,  the 
defendant  pleaded  that  the  arbitrators  did  not,  before  making  the  award,  appoint  any  time 
for  hearing  the  defendant,  or  his  witness  and  proofs ;  that  the  award  was  made 
*406  without  giving  him  an  opportunity  of  producing  any  witnesses  *or  of  examining  or 
observing  on  the  plaintiff's  witnesses  and  proofs  ;  the  plaintiff  demurred.  Upon 
the  argument  the  court  suggested  that,  this  matter  could  not  be  pleaded  in  bar,  nor  serve 
otherwise  than  as  a  ground  on  which  to  have  applied  to  the  equitable  jurisdiction  of  the 
court  for  the  purpose  of  setting  aside  the  award ;  the  demurrer  was  sustained  and  judg- 
ment given  for  the  plaintiff.    Ante,  p.  402. 

Certain  other  defects,  besides  those  already  mentioned,  may  be  shown  to  obviate  the 
operation  of  an  award.  Thus,  where  an  attorney  agreed  to  submit  a  matter  for  his  client, 
and  by  the  terms  of  the  submission,  the  award  was  only  to  be  valid  and  effectual  in  case 
the  latter  approved  of  it,  it  was  held,  that  the  client  having  dissented,  this  might  be 
shown,  and  that  then  the  award  would  not  be  binding  upon  him.  Markley  v.  Amos,  2 
Bail.  Rep.  603,  606. 

So,  it  may  be  shown  that  the  submission  was  legally  revoked,  and  consequently,  tba;t 
the  award  was  made  without  authority  or  j  urisdiction.  Barker  v.  Lees,  Keb.  79  ;  Cald. 
on  Arb.  31 ;  Robertson  v.  M'Niel,"  13  Wend.  578 ;  Watson  on  Ar.  &  Awards,  16—31, 
et  seq. ;  Law  Lib.  No.  31,  Philadel. ;  Allen  v.  Watson,  16  Johns.  Rep.  205  ;  Frets  v.  Fre*s. 
1  Cowen's  Rep.  335  ;  Marsh  v.  Bulteel,  1  Dowl.  &  Ryl.  106  ;  Relyea  v.  Ramsay,  2  Wend. 
603,  604.  A  party,  it  has  been  held,  may  revoke  the  powers  conferred  by  the  submissioij, 
even  where  they  are  declared  by  it  irrevocable.  Aspinwall  v.  Tousey,  1  Tyl.  Rep.  328, 
The  party  may  revoke,  it  seems,  at  any  time  before  the  award  is  made.  Kyd  on  Awards, 
33.  33 ;  Allen  v.  Watson,  16  Johns.  Rep.  205 ;  Mylne  v.  Geatrix,  6  Bing.  443.  A  sub- 
mission required  the  award  to  be  made  and  published  to  the  parties  on  or  before  the  1st 
of  August ;  on  the  89th  of  July,  the  arbitrator  made  his  a*ard,  and  published  it  to  one 
of  the  parties,  but  before  it  was  published  to  the  other,  the  latter  undertook  to  revoke 
the  submission.  Held,  that  though  there  is  no  doubt  the  authority  of  an  arbitrator  may 
be  revoked,  provided  it  be  done  before  the  authority  is  Executed ;  yet,  that  in  this  case 
the  award  was  complete  before  the  revocation ;  the  proviso  in  the  award  as  to  publi 
cation,  say  the  court,  did  not  reqmre  a  formal  notification  to  the  parties.  Hunt  v.  Wilson 
6  N.  H.  Rep.  86,  37,  38.  But  where  the  submission  required  that  the  award  should  bj 
attested  by  a  subscribing  witness,  and  the  award  was  drawn  up  and  duly  subscribed  by 
the  arbitrators,  but  before  it  was  attested  by  a  witness,  one  of  the  parties  revoked ;  it 
was  held,  that  at  common  law,  such  revocation  was  in  time.  Bloomer  v.  Sherman,  6 
Paige,  676.  In  New  York,  it  is  now  provided  by  statute,  that  "  neither  party  shall  have 
power  to  revoke  the  powers  of  the  arbitrators,  after  the  cause  shall  have  been  finaJly 
submitted  to  them  upon  a  hearing  of  the  parties  for  their  decision."    2  R.  S.  544,  g  23. 
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And  in  Bloomer  v.  Sherman  (sajjras),  the  learned  chancellor  decided  that  this  section 
applied  to  all  cases  of  submission  to  arbitration  ;  whether  the  same  was  made  a  rule  of 
court  as  provided  by  2  R.  S.  541,  §  1,  or  otherwise.  See  also,  Wells  v.  Lain,  15  Wend. 
99,  et  seq.  The  revocation  must  be  according,  to  the  submission.  If  the  latter  is  by  parol, 
the  former  may  be  so  also.  Kyd  on  Awards,  32,  33  ;  Cald.  on  Arb.  31  ;  Marsh  v.  Buttesly, 
5  Barnw.  &  Aid.  507.  When  the  submission  is  by  deed,  the  revocation  must  be  by  deed. 
Van  Antwerp  v.  Stewart,  8  JohBs.  Eep.  125  ;  Wild  v.  Vinor,  Browne,  62.  No  particular 
form  of  words  is  necessary  to  constitute  a  valid  revocation  ;  and  though  the  instrument 
of  revocation  does  not  in  terms  declare  that  the  party  revokes,  yet  if  enough  appears  to 
show  an  intention  so  to  do,  it  is  sufficient.  Frets  v.  Frets,  1  Cowen's  Rep.  335.  Where 
the  submission  is  by  one  on  the  one  side,  and  two  on  the  other,  one  of  the  two  cannot 
revoke  without  the  assent  of  the  other.  Robertson  v.  M'Neil,  13  Wend.  578;  Kyd  on 
Awards,  30  ;  Keb.  64, 69.  The  arbitrators  must,  in  general,  have  notice  of  the  revocation. 
Cald.  on  Arb.  31  ;  Marsh  v.  Buttesly,  5  Bamw.  &  Aid.  507 ;  Allen  v.  Watson,  16  Johns. 
Rep.  205  ;  Frets  v.  Frets,  1  Cowen's  Rep.  335.  ' 

It  may  be  shown  too,  that  before  the  award  was  completed,  one  of  the  parties  to  the 
submission  died  ;  for  this  is  equivalent  to  a  invocation.  Potts  v.  Ward,  1  Marsh  366; 
Cald.  on  Arb.  30  ;  Touisant  v.  Hartop,  7  Taunt.  571 ;  Cooper  v.  Johnson,  2  Barnw.  &  Aid. 
394 ;  Rhodes  v.  Haigh,  2  Bamw.  &  Cress.  345.  See  post  of  the  text,  Vol.  III.  And 
marriage  of  a  feme  sole,  is  a  revocation  of  the  arbitrator's  authority  as  it  respects  her. 
Jamin  v.  Norton,  3  Keb.  9  ;  Roll.  Abr.  330 ;  Charnelly  v.  Winstanley,  5  East,  266 ;  Cald. 
on  Arb.  32.  In  these  cases  of  implied  revocation,  by  death,  marriage,  &c.,  no  notice 
of  revocation  is  necessary.  Watson  on  Arb.  and  Awards,  16,  17 ;  No.  31,  Law  Lib. 
Philadelphia. 

So  it  may  be  shown  that  the  arbitrators  resigned  their  office,  and  such  resignation  was 
accepted  by  the  parties.  After  such  resignation,  they  are  without  jurisdiction, 
*407  and  any  award  *made  by  them  will  be  void.  Relyea  v.  Ramsay,  2  Wend.  602. 
See  Graham's  Adm'r  v.  Pence,  6  Rand.  529. 

So  it  may  be  shown,  doubtless,  that  their  authority  has  been  executed  by  the  making 
of  one  award,  and  that  they  afterwards  assumed  to  make  the  one  in  question.  "  The  law 
we  take  to  be  clear,  that  the  authority  of  the  arbitrators  extends  to  the  making  of  an 
award  between  the  parties,  and  then  terminates ;  and  a  subsequent  determination  by  them 
would  not  be  within  the  terms  of  the  submission,  and  consequently  not  obligatory  upon 
the  parties."  Per  Our.,  Green  v.  Lundy,  1  Coxe's  Rep.  435.  This  was  said  in  an  action 
on  the  submission  bond,  where  it  appeared  that  the  arbitrators  had  made  two  awards  at 
the  same  time,  differing  from  each  other ;  and  the  court  held  both  void,  inasmuch  as  it 
was  impossible  to  determine  which  was  the  actual  award.    Id. 

Where  a  parol  award  is  sought  to  be  avoided  on  the  ground  of  the  dissent  of  one  of  the 
arbitrators,  it  must  appear  that  he  dissented  at  the  time  it  was  published.  Jackson  d. 
Edson  V.  Gager,  5  Cow.  Rep.  388. 

A  party,  it  seems,  may  avoid  the  effect  of  an  award  by  sho\ving  that  he  was  an  Infant 
when  he  made  the  agreement  of  submission.  See  Baker  v.  Lovett,  6  Mass.  Rep.  78,  80, 
])er  Parsons,  C.  J.;  Britton  v.  Williams' Devisees,  6  Munf.  453;  Watson  on  Arb.  and 
Awards,  41 ;  No.  31,  Law  Lib.  Phil. ;  2  R.  S.  541,  §  1 ;  Kyd  on  Awards,  35,  et  seq.  So,  sem- 
ble,  as  to  a  lunatic, /(?me  covert,  &c.  Rumsey  v.  Leek,  5  Wend.  20,  22.  See  Watson  on  Arb. 
and  Awards,  43.  No.  31  Law  Lib.  Phil. ;  2  R.  S.  541,  §  1  ;  Kyd  on  Awards,  35.  (Where  an 
infant  unites  in  submitting  a  claim  to  arbitration,  and  an  award  is  made  in  his  favor  and 
paid  to  his  guardian,  and  he  receives  the  money  from  his  guardian  after  attaining  full 
age,  this  is  an  affirmance  of  the  submission  and  will  bar  his  claim.  Jones  v.  Phoenix 
Bank,  4  Seld.  228.  His  acquiescence  alone  for  a  period  of  two  years  will,  it  seems,  bind 
him.  Id.  234  ;  11  Wend.  85.  So  where  an  agent  enters  into  a  submission  on  behalf  of 
his  principal,  and  an  award  is  made  and  the  principal  takes  the  beneiit  of  the  award  with- 
out taking  anv  action  to  impeach  it  on  the  ground  of  irregularity,  he  is  concluded  by  it. 
Viele  V.  The  troy  &,  B.  R.  R.  Co.  20  N.  Y.  184.)  An  attorney,  it  has  been  intimated,  has 
authority,  as  such,  to  submit  for  his  client.  Thus,  where  an  attorney  had  submitted  a 
question  as  to  his  client's  right  of  set  off,  to  the  decision  of  a  judge,  extrajudicially,  the 
court,  per  Story,  J.,  inclined  to  regard  it  as  an  award,  and  so  conclusive.  In  respect  to 
the  attorney's  power  to  make  the  submission,  it  was  regarded  as  maintainable,  and  within 
his  general  authority.  "  If  he  exceeds  it,  the  remedy  for  his  client  is  to  be  sought  in  his 
own  personal  resiionsibiUty."  Green  v.  Darling,  5  Mason,  203,  305.  See  Washington  v. 
M'Gee,  3  Dana,  445,  as  to  when  a  submission  to  a  judge  shall  be  deemed  an  arbitration. 
Further,  as  to  an  attorney's  or  an  agent's  authority  in  this  respect,  see  Eastman  v.  Bur- 
leigh, 2  New  Hampshire  Rep.  484,  488 ;  Somers  v.  Balabrega,  1  Dall.  404 ;  "The  Inhab- 
itants of  Bnckland  v.  The  Inhabitants  of  Con<vay,  16  Mass.  Rep.  390;  Holker  v.  Parker, 
7  Cranoh,  496  ;  Watson  on  Arb.  and  Awards,  49,  50  ;  No.  31  Law  Lib.  Philadelphia. 

An  award,  like  a  judgment  of  a  court  of  concurrent  jurisdiction,  binds  only  the  parties 
and  privies,  so  as  to  prevent  them  from  again  litigating  the  same  subject  matter  which 
was  determined  by  the  award.  But  strangers  to  the  submission  can  neither  be  benefitted 
nor  prejudiced  by  an  award.  Watson  on  Arb.  and  Awards,  145  ;  Nos.  31  and  32  Law  Lib. 
Philadelphia;  Kyd  on  Awards,  43  to  49.     See  Vosburgh  v.  Bame,  14  Johns.  Rep.  303 ; 
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Studebacker  v.  Moore,  3  Binney,  124 ;  Commonwealth  v.  Simonton,  1  Watts'  Rep.  310 ;  Pul- 
len  V.  Rainliard,  1  Whart.  Rep.  534 ;  Jackson  v.  Davis,  5  Cowen's  Rep.  123.  M.  made  a 
lease  to  H.  of  a  mill  and  other  premises,  with  certain  special  agreements  respecting  repairs, 
the  rent  for  which,  when  ascertained,  was  agreed  to  be  paid  to  S.,  to  whom  M.  had  mort- 
gaged them.  On  the  same  day  M.  assigned  the  lease  to  one  T.,  who  afterwards  drew  an 
order  on  the  lessee  in  favor  of  S.  for  the  payment  of  whatever  sums  might  be  found  due 
for  rent,  which  was  accepted.  Afterwards,  T.  and  H.  entered  into  an  arbitration  of  the 
vwrious  subjects  of  rents,  expenses  and  repairs,  pursuant  to  statute,  whereupon  judgment 
was  rendered  in  favor  of  T.  for  the  balsfcnce  found  due  by  the  award.  In  a  subsequent 
suit  by  S.  against  H.,  for  use  and  occupation  of  the  premises,  H.  tendered  the  amount  of 
his  judgment ;  but  it  was  held,  that  S.  was  not  bound  by  the  account  thus  adjusted,  and 
that  the  award  as  to  him  was  rBS  inter  aMos  acta.  Smith  v.  Hall,  8  Greenl.  3&.  Where 
the  vendor  of  slaves  had  submitted  an  adversary  claim  made  to  them  by  A.  to  arbitration 
and  obtained  an  award  in  his  favor,  held,  that  his  vendee  might  avail  himself  of  the 
award  in  a  subsequent  suit  brought  against  the  latter  by  the  same  claimant.  Evans  v. 
M'Kinsey,  Lltt.  Sel.  Cas.  262.     See  post,  in  this  note.  ." 

A  submission  made  by  one  partner  in  the  firm  name,  without  the  consent  of  the  other 
partner,  is  invalid  as  to  the  latter,  and  an  award  thereon  will  not  be  evidence  in  a  suit 
where  both  are  prosecuted.  M'Bride  v.  Hagan,  1  Wend.  Rep.  326 ;  Karthaus  v.  Ferrer,  1 
Peters'  Rep.  222,  228 ;  Stead  v.  Salt,  3  Bing.  101 ;  Buchanan  v.  Carry,  19  Johns.  Rep.  137. 
See  Southard  \,  Steele,  3  Monroe,  435,  et  seg. ;  Wilcox  v.  Singletary,  1  Wright's  Eep. 
420.  Whether  such  award  can  be  received  as  evidence,  in  an  action  by  the  one 
*408  upon  vrhose  submission  it  was  made  against  the  *other,  or  against  the  firm,  guere. 
See  Karthaus  v.  Ferrer,  supra;  also  Burnel  v.  Minot,  4  J.  B.  Moore,  340.  Where 
one  partner,  who  had  submitted  a  partnership  demand  to  arbitration  without  the  assent 
of  the  other,  had  accepted  the  amount  awarded,  and  indorsed  a  receipt  in  full  on  the 
award,  held,  that  the  circumstances  amounted  to  a  bar  to  the  partnership  claim  ;  they 
operated  either  as  a  release  by  one  partner,  or  an  accord  and  satisfaction.  Buchanan  v. 
Curry,  19  Johns.  Rep.  137.     See  Bacon  v.  Dubarry,  1  Salk.  70. 

A  fem^  covert  cannot,  as  such,  bind  her  husband  or  herself  by  a  submission,  and  an 
award  pursujint  to  such  submission  will  not  be  allowed  to  affect  the  husband,  unless  it  be 
shown  that  she  acted  in  the  matter  as  the  husband's  agent.  See  Eumsey  v.  Leek,  5 
Wettd.  20,  22.  How  far  the  submission  of  the  husband,  as  to  real  estate,  shall  bind  the 
wife,  see  Pullen  v.  Rainhard,  1  Whart.  Rep.  514,  524. 

In  assumpsit  on  a  policy  of  insurance.  Lord  Kenyon  admitted  evidence  that  the 
•  defendant  had  agreed  to  be  bound  by  an  award  to  which  other  persons  were  parties, 
and  that  the  award  was  in  favor  of  the  plaintiff.    Kingston  v.  Phelps,  Peake,  227 ;  Ros- 
coe's  Ev.  110.  0 

And  the  right  to  attack  an  award,  it  seems,  is  confined'  to  parties  and  privies.  Accord- 
ingly, it  has  been  held  in  Vermont,  that  where  an  award  is  offered  in  evidence,  which  the 
parties  thereto  have  adopted  and  acquiesced  in,  it  is  not  Qompetent  for  a  third  person  to 
impeach  it,  as  not  following  the  submission,  or  on  an.y  other  ground.  Penniman  v. 
Patcbin,  6  Verm.  Rep.  325. 

When  parol  evidence  is  admissible  for  the  purpose  of  explaining  the  subject  matter 
covered  by  an  award,  see  post,  and  ante,  in  tliis  note. 

Watson  on  Arb.  and  Awards,  145. 

In  respect  to  the  quejstion  whether  an  award,  to  conclude,  must  be  specially  pleaded, 
the  same  rule  prevails  which  is  applicable  to  judgments,  and  which  was  noticed  ante, 
note  268,  et  seg.  See  also  ante,  note  292.  The  subject  was  considered  by  the  Supreme 
Court  of  Errors  of  Connecticut,  in  a  very  recent  case,  and  the  rule  as  to  estoppels  by 
judgment,  and  otherwise,  was  directly  applied.  There,  the  delepdants,  being  sued  in 
trespass  upon  lands,  justified  by  plea,  under  one  A.,  who,  they  alleged,  had  title,  but  how 
obtained,  or  when,  the  plea  did  not  show.  On  the  trial,  the  plaintiff,  after  the  defend- 
ants had  given  evidence  under  their  plea,  introduced  a  submission  and  award,  betweeil 
those  under  whom  he  claimed,  of  the  one  part,  and  A.  and  B.  (the  latter  of  whom  had 
since  sold  all  his  right  to  A.)  of  the  other :  the  award  was  made  several  years  before  the 
trespass,  and  found  that  the  tociis  in  giw  belonged  to  those  under  whom  the  plaltitiff 
claimed.  In  answer,  the  defendants  insisted,  among  other  things,  that  the  award  should 
not  conclude,  because  it  was  merely  used  as  evidence,  vthereas  it  should  have  been 
specially  pleaded.  But  the  court  held  otherwise,  and  laid  down  the  rule  thus:  "It  is 
now  well  established  that,  if  the  state  of  the  case  is  such  that  a  party  has  not  opportunity 
to  plead  it  (the  estoppel),  he  may  show  it  in  evidence,  and  it  will  have  the  same  effect." 
For  this  position  they  cite  Treviviau  v.  Lawrence  (3  Salk.  151 ;  S.  C,  1  Id.  276),  and  Adams 
V.  Barnes  (17  Mass.  Rep.  368),  and  then  say  as  follows :  "  The  only  question  here  is,  whether 
such  an  opportunity  has  been  afforded  to  this  plaintiff.  To  the  trespass  complained  of, 
the  defendants  plead  the  order,  and  justify  under  the  title  of  A.  How  that  title  was 
derived,  or  when  it  accrued,  they  do  not  show.  The  plaintiff  cannot  be  supposed  to  know 
on  what  title  they  rely.  If  he  had  set  out  this  award,  and  demanded  they  should  be 
estopped  by  it,  it  is  apparent  it  would  not  have  answered  the  plea,  because  an  award 
showing  that  A.  had  no  title  in  June,  1830  (the  date  of  the  award),  is  no  answer  to  a  plea 
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that  he  had  title  at  the  time  of  plea  pleaded,  viz. :  in  August,  1835.  It  is  not  very  easy 
to  see,  then,  how  the  plaintiff,  in  his  replication,  could  have  had  advantage  of  his  estoppel. 
Shelton  v.  Alcox,  11  Conn.  Bep.  340.  As  to  this  rule  in  Kentucky,  see  per  Owsley,  J.,  in' 
Shackleford  v.  Purket,  2  Marsh.  (Ken.)  Rep.  488. 

The  effect  of  an  award  in  transferring  a  chattel  has  heen  sometimes  made  a  question. 
Where,  on  a  reference  by  landlord  and  tenant,  the  arbitrator  awarded  that  a  stack  of  hay 
left  upon  the  premises,  by  the  tenant,  should  be  delivered  by  him  to  the  landlord,  upon  the 
tenant  being  paid  a  certain  sum,  it  was  held,  that  the  property  in  the  hay  did  not  paSS 
to  the  landlord  on  his  tender  of  the  money,  by  mere  force  of  award.  Hunter  v.  Bice,  15 
East,  100.  Per  Lord  Ellenboroagh,  delivering  his  opinion  in  the  above  case:  "There  is 
a  difference  between  property  awarded  to  be  transferred  to  the  owner  by  anotlitir,  and 
property  which  is  actually  transferred  by  the  contract  of  the  owner  through  the  medium 
of  his  agent.  In  the  present  case,  there  is  no  other  remedy  for  the  plaintiff  but  to 
*409  proceed  against  Sharpe  (the  tenant),  upon  the  award.  If  *indeed  Sharpe  had 
accepted  the  money  tendered,  that  would  have  been  a  ratification  of  the  award, 
and  an  assent  on  his  part  to  the  transfer  of  the  property ;  but  vrithout  that,  \  cannot  con- 
ceive that  the  property  was  transferred  by  the  mere  force  of  the  award."  See  also 
Gtanton  v.  bourse,  5  J.  B.  Moore,  359  ;  S.  c!,  3  Brod.  &  Bing.  447.  But  it  is  not  to  be 
inferred  from  these  cases,  that  a  right  to  any  species  of  property  may  be  ascertained,  so 
as  to  give  the  party  in  whose  favor  the  award  is  made,  a  possessory  remedy  for  the 
recovery  of  it ;  for  if  two  persons  submit  to  arbitration  a  dispute  respecting  the  right 
to  property,  when  the  arbitrator  ascertains  to  whom  the  property  belongs,  the  parties  are 
concluded  by  the  award.  Watson  on  Arb.  and  Awards,  143 ;  No.  31  Law  Lib.  Philadel. 
And  see  the  next  succeeding  note,  and  cases  there,  in  regard  to  this  doctrine  as  it  respectB 
real  property. 

Whether  a  contest  relating  to  the  title  of  land,  is,  at  common  law,  an  arbitrable  matter, 
was  anciently  a  question  of  doubt ;  but  in  latter  times  those  doubts  have  been  dispelled, 
and  it  is  now  settled  that  such  a  contest  may  be  determined  by  arbitration.  The  decision 
of  the  arbitrators,  it  is  true,  cannot  convey  the  title  to  land,  but  an  award  upon  the  title  js 
binding  upon  the  parties,  and  estops  the  plaintiff  or  defendant  from  disputing  the  title 
affirmed  by  the  award.  And  hence  it  is  said,  that  although  an  arbitrator  caanot  convey 
land  from  one  to  another,  yet  if  he  determine  the  right  to  be  in  one,  this  is  conclusive  evi- 
dence of  title,  and  cannot  be  disputed  in  an  action  of  ejectment.  Per  Owsley,  J.,  Shackle- 
ford  V.  Purket,  3  Marsh.  Ken.  Rep.  435,  439.  Contra,  Drane  v.  Hodges,  1  Har.  & 
M'Hen.  363. 

"  An  award,  whether  it  relates  to  the  title,  the  possession,  or  the  location  or  boundaries  ■ 
of  land,  has  hot  the  operation  of  a  conveyance.  B^  the  parties  are  concluded  by  their 
agreement  from  disputing  the  location,  or  boundanes,  or  title,  as  settled  by  the  arbitra- 
tors. Its  operation  is  in  the  nature  of  an  estoppel.  The  award,  in  svrch  case,  is  not  offered 
as  evidence  of  title,  but  to  prevent  either  party  from  setting  up  a  title,  &c.,  which  had 
been  negotiated  by  the  arbitrators."  ■  Ouria,  per  Sutherland,  J.,  Jackson  v.  Gager,  5 
Cowen's  Rep,  383,  387  ;  S.  P.,  Cox  v.  Jagger,  2  Id.  638  ;  Shelton  v.  Alcox,  11  Conn.  Rep. 
340 ;  Robertson  v.  M'Neil,  13  Wend.  575  ;  Sellick  v.  Adams,  15  Johns.  Rep.  197  ;  Carey  v. 
Wilcox,  6N.  Hamp.  Rep.  177;  Jones  v.  Boston  Mill  Corporation,  6 'Pick.  148,  154;  4  Id. 
507.  But  see  Whitney  v.  Holmes,  15  Mass.  Rep.  153.  The  same  effect  vrill  follow,  though 
the  submission  were  by  parol,  so  far  as  questions  of  mere  boundary  are  concerned. 
Jackson  v.  Gager,  5  Cowen's  Rep.  383,  Wliether  this  is  so  as  to  questions  of  title,  quere. 
See  Id.,  and  Lodgson  v.  Roberts'  Ex'rs,  3  Monroe,  355,  256,  257 ;  Evans  v.  M'Kinsey,  Litt. 
Sel.  Cas.  262,  364.  See  ante,  in  this  note.  A  parol  submission  and  award  that  B.  shall 
pay  M.  a  sum  of  money,  as  a  compensation  for  the  future  use  of  M's  private  road,  made  by 
him  partly  over  his  own  land  and  partly  over  the  land  of  others,  without  their  consent, 
was  held  valid,  and  not  obnoxious  to  the  objection  of  being  an  agreement  concerning  an 
interest  in  land  within  the  Statute  of  Frauds,  Mitchell  v.  Bush,  7  Cowen's  Rep.  185.  In 
Davy's  Ex'rs  v.  Faw  (7  Cranch,  171,  176),  an  objection  was  taken  to  an  award  concerning 
the  price  of  lands,  that  the  submission  and  award  should  have  been  by  deed.  Marshall, 
C.  J.,  said :  "  That  is  where  the  title  is  in  question.  But  here  the  title  was  conveyed — 
the  dispute  was  only  as  to  priee.  The  question  of  title  was  not  submitted,"  8emble, 
that  a  partition,  made  by  pei-sons  appointed  for  that  purpose  by  the  parties,  may  be 
considered  as  an  award  of  arbitrators,  which,  though  it  might  not  have  the  operation 
oi  conveying  the  land,  would  estop  the  parties.  Shepard  v.  Byers,  15  Johns.  Rep.  497, 
502, 503. 

In  Pennsylvania,  an  award  in  respect  to  real  property,  when  made  pursuant  to  the  act 
of  1705,  is  put  upon  the  same  footing  with  a  verdict  in  ejectment,  and  is  not  conclusive  as 
to  title.  See  Duer  v,  Boyd,  1  Serg.  &  Rawle,  303.  Not  so,  however,  as  to  an  award  pur- 
suant to  a  common  law  submission ;  accordingly  it  was  held,  on  a  review  of -all  the  Penn- 
sylvania cases,  that  in  trespass,  an  award  under  a  submission  at  common  Maw,  fixing  a 
boundary  line  between  the  parties,  was  conclusive.  Davis  v.  Havard,  15  Serg,  &  Rawle, 
165,  See  Calhoun  v.  Dunning,  4  Dall.  130 ;  Dixon's  Lessee  v.  Morehead,  Addis,  316  ;  Duer 
v.  Boyd,  1  Serg.  &  Rawle,  303.  Contra,  in  Maryland.  See  Drane  v,  Hodges,  1  Harr,  & 
M'9en.  263.    This  latter  case,  however,  was  decided  before  the  Revolution,  and  seems  a 
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solitary  exception  to  the  current  of  American  decisions.    Per  Williams,  C.  J.,  11  Conn. 
Rep.  248. 

In  New  York,  by  tlie  Revised  Statutes,  this  power  of  submitting  controversies  concern- 
ing real  estate  to  arbitration,  has  been  in  some  degree  restricted.  It  is  now  provided, 
that  "  No  such  submission  shall  be  made,  respecting  the  claim  of  any  person  to  any 
*410  estate  in  fee  or  for  life  to  real  *estate ;  but  any  claim  to  an  interest  for  a  term  of 
years,  or  for  one  year  or  less,  in  real  estate,  and  controversies  respecting  the  parti- 
tion of  lands  between  joint  tenants  or  tenants  in  common,  or  concerning  the  boundaries  of 
lands,  or  concerning  the  admeasurement  of  dower,  may  be  so  submitted  to  arbitration." 
2  R.  S.  541,  §  1. 

The  revisers,  in  introducing  this  section,  remark :  "  The  old  law  certainly  was,  that 
freehold  or  inheritance  of  lands  could  not  be  determined  by  arbitrament.  1  Roll.  243,  1, 
10 ;  Comyn's  Dig.  Arbitrament,  d.  3.  And  although  it  has  been  qualified  in  modern  times 
(3  East,  11  ;  15  Johns.  Rep.  197),  by  saying  that  the  award  cannot  operate  to  transfer  title, 
but  merely  to  estop  the  parties,  yet  it  is  conceived  that  this  is  only  calculated  to  mislead 
those  who  may  wish  to  resort  to  an  arbitfation  to  detei-mine  their  titles.  Besides,  on 
principles  of  public  policy,  it  is  believed  that  such  controversies,  which  always  involve 
intricate  legal  questions,  ought  not  to  be  thus  determined.  The  exceptions  stated  embrace 
the  cases  ivliich  seem  to  require  it,  and  which  have  been  most  usually  presented  to  the 
courts."    4  Revisors'  Rep.  ch.  8  of  part  8,  tit.  14,  p.  156. 

(The  submission  to  arbitration  of  any  claim  to  a  freehold  in  real  estate,  being  prohibited 
by  statute,  is  not  merely  voidable,  but  void  and  incapable  of  ratification.  Wiles  v.  Peck, 
26  N.  Y.  43.  But  the  statute  does  not  apply  where  only  an  equitable  title  is  in  dispute. 
Olcott  V.  Wood,  14  N.  Y.  83.) 

The  award  need  not  show  upon  its  face  that  the  matter  sought  to  be  concluded  by  it 
was  decided  by  the  arbitrators.  S.,  the  plaintiff,  on  the  trial  of  an  ejectment,  claimed 
title  under  a  deed  executed  by  P.,  the  defendant ;  P.  gave  evidence  tending  to  show  that 
the  deed  was  obtained  by  fraud  and  unfair  practices ;  whereupon  S.  offered  in  evidence  an 
award  made  between  the  parties,  finding  the  legal  and  equitable  title  in  S.,  and  proposed 
to  prove  by  parol  that  the  question  of  fraud  sought  to  be  raised  was  controverted  before 
the  arbitrators,  and  considered  by  them  in  making  their  award.  On  appeal  from  decisions 
on  the  trial,  which  excluded  the  evidence  thus  sought  to  be  given,  it  was  held  that  the 
record  below  erred ;  and  after  showing  the  conclusiveness  of  awards  in  respect  to  title, 
the  learned  judge  who  delivered  the  opinion,  says,  that  though  this  doctrine  did  not  appear 
to  be  denied  by  the  court  a  quo,  yet  they  seemed  to  have  entertained  the  opinion,  that  to 
bs  admissible  to  disprove  the  alleged  fraud,  the  award  should  show  upon  its  face  that  the 
arbitrators  passed  upon  it.  He  then  proceeds :  "  This  court  cannot  admit  that  there 
exists  any  necessity  for  an  award  to  contain  statements  of  all  the  points  decided  by  the 
arbitrators.  To  be  evidence  of  any  particular  fact,  the  award  should,  no  doubt,  be  suffici- 
ently comprehensive  to  imply  a  decision  of  it ;  but  that  which  may  be  fairly  implied,  is 
equivalent  to  an  express  allegation  of  it.  That  the  award  ofiered  in  evidence  implies  a 
decision  of  the  question  of  fraud,  we  apprehend  there  is  little  room  to  doubt."  Shackle- 
ford  V.  Purket,  3  Marsh.  (Ken.)  Rep.  435,  439.  "  If,  by  the  terras  of  the  submission,  the 
arbitrators  were  not  empowered  to  decide  on  the  question  of  fraud,  their  having  so 
decided,  it  will  be  conceded,  ought  not  and  cannot  conclude  the  parties ;  but  we  sup- 
pose the  terms  of  submission  are  sufficiently  comprehensive  to  authorize  an  inquiry  into 
that  matter.  It  purports  to  refej^o  th«  decision  and  final  determination  of  the  arbitra- 
tors all  matters  in  dispute  between  the  parties,  as  to  the  title  of  the  lahd  conveyed  by 
Purket.  Whether  or  not  the  question  of  fraud  was  a  matter  then  in  dispute,  the  deed  of 
submission  affords  no  certain  information ;  but  the  parol  evidence  which  was  rejected  by 
the  court,  was  offered  to  prove  that  the  question  of  fraud  was  then  disputed  ;  so  that  we 
are  brouo'ht  to  examine  the  correctness  of  that  decision  which  excluded  the  parol  evidence. 
We  think  the  evidence  ought  to  have  been  admitted.  Without  the  aid  of  parol  evidence, 
it  would  be  impossible  to  sustain  a  general  submission  of  all  matters  in  dispute.  For,  as 
the  submission  contains  no  suggestion  of  the  matters  disputed,  it  must  be  inoperative, 
unless  those  matters  can  be  ascertained  by  matters  extraneous  from  the  submission  ;  for 
it  is  plain,  no  defect  in  the  submission,  the  mere  act  of  the  parties,  can  be  explained  by 
anything  contained  in  the  award,  the  act  of  the  arbitrators ;  and  there  is  nothing  else  but 
parol  evidence  which  can  be  resorted  to,  for  the  purpose  of  supporting  the  submission." 
Id.  pp.  439,  440. 

Where  the  submission  was  of  a  controversy  respecting  the  title  to  certain  lands,  and 
the  award  was,  that  the  land  belongs  to,  &c.,  naming  one  of  the  parties ;  held,  that  the 
award  was  equivalent  to  finding  that  such  party  had  the  whole  estate.  Shelton  v.  Alcox, 
11  Conn.  Rep.  3^.     See  S.  P.,  Coxe  v.  Lundy,  1  Coxe's  Rep.  255. 

If  the  award  is  not  within  the  submission  or  the  jurisdiction  conferred  upon  the  arbi- 
trators, it  must  necessarily  be,  so  far  at  least,  void.  See  ante,  in  this  note.  A  submission, 
however,'  of  all  demands,  includes  questions  concerning  real  as  well  as  personal  property. 
See  ante,  note.  363,  and  cases  there  cited  to  this  point.  Also,  Byers  v.  Van  Dusen,  5  Wend. 
268. 

We  observed,  ante,  in  this  note,  that  courts  would  presume  in  favor  of  awards.    Accord 
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ingly,  where  parties  submitted  the  settlement  of  a  division  line  between  their 
*41 1  farms,  and  the  bonds  *recited  that  a  ceda/r  post  should  be  the  place  of  beginning, 
and  that  the  lines  described  in  certain  original  leases  should  guide  as  to  courses  and 
distances ;  and  that  parol  evidence  should  be  excluded ;  and  the  award  adopted  a  stake  as 
the  place  of  beginning,  and  certain  stakes  newly  set  up,  &c.,  to  regulate  the  courses  and 
distances,  and  said  nothing  as  to  the  cedar  post  or  original  leases  ;  held,  that  the  place  of 
beginning,  and  courses  and  distances  mentioned  in  the  aw^rd,  should  be  intended  the 
same  as  those  described  in  the  bonds.  The  contrary  is  matter  of  defense  and  comes  prop- 
erly from  the  other  side.     Bacon  v.  Wilber,  1  Cowen's  Kep.  117. 

Where  the  submission  was  of  a  controversy  between  the  owners  of  two  adjoining  farms, 
as  to  boundary,  and  the  submission  authorized  the  arbitrators  to  establish  the  line,  with- 
out any  limitation  to  their  powers,  other  than  that  their  decision  should  be  governed  by 
an  original  tier  Une,  and  the  arbitrators  made  an  award,  declaring  a  certain  line,  specifi- 
cally set  forth,  as  the  boundary  line  between  the  parties ;  held,  that  it  was  conclusive  ; 
and  that  it  was  not  competent  for  the  party  against  whom  the  award  was  made,  in  an 
action  of  ejectment  brought  against  him  for  the  land  which  he  was  found  by  it  to  be  in 
possession  of  belonging  to  the  other  party,  to  show  that  the  line  established  by  the  award 
was  not  according  to  the  true  tier  line,  for  that  was  matter  upon  which  the  arbitrators 
had  adjudicated.  Held,  also,  that  parol  evidence  of  the  arbitrators  to  show  that  the  line 
established  was  in  conformity  to  the  original  tier  line  referred  to  in  the  submission,  was 
admissible  on  the  part  of  the  plaintifi^  as  explaining  the  location  and  operation  of  the 
award.    Eobertson  v.  M'Neil,  13  Wend.  Rep.  578,  581,  582,  583. 

By  a  private  inclosure  act,  commissioners  were  directed  to  fix  and  settle  the  boundaries 
of  a  parish,  in  a  certain  manner  therein  specified,  and  to  advertise  in  a  provincial  news- 
paper the  boundaries  so  fixed  and  settled.  The  boundaries  so  fixed  and  settled  were  also 
to  be  inserted  in  the  award  of  the  commissioners,  and  to  be  binding,  final  and  conclusive. 
The  commissioners  having  fixed  the  boundaries  in  the  mode  specified,  duly  advertised  a 
description  of  them ;  but  the  boundaries  mentioned  in  the  award  varied  from  those  which 
had  been  advertised ;  and  held,  that  the  authority  given  to  the  commissioners  had  not 
been  pursued,  and  that  their  award  was  not  binding  as  to  the  boundaries  of  the  parish. 
The  King  v.  The  Inhab.  of  Washbrook,  4  Barn.  &  Cress.  733  ;  Koscoe's  Ev.  115. 

The  award  vrill  conclude  the  party  and  those  claiming  under  him.  Shelton  v.  Alcox, 
11  Conn.  Hep.  240.     See  this  case  stated  ante. 

And  onft-daiming  under  a  party  to  the  award,  may  avail  himself  of  it  to  conclude  the 
other  pa,rty  and  those  claiming  under  him.  Evans  v.  M'Kinsey,  Litt.  Sel.  Cas.  263,  cited 
ante,  ii  this  note.    See  also  Cox  v.  Jagger,  5  Cowen's  Rep!  638  ;  Shelton  v.  Alcox,  supra. 

We  noticed,  ante,  that  if  the  subject  matter  of  the  action  were  embraced  by  the  express 
terms  of  the  submission,  the  award  would  be  a  bar,  even  though  such  subject  matter  had 
not  been  inquired  into.  This  we  supposed  to  be  the  English  doctrine  as  laid  down  in 
Smith  V.  J^ohnson,  there  cited  ;  and  our  view  is  fortified  by  the  subsequent  case  of  Dunn 
V.  Murray  (9  Barnw.  &  Cress.  780).  In  the  latter,  an  action  was  brought  to  recover  dama- 
ges for  a  breach  of  contract,  in  discharging  the  plaintiff  before  the  agreed  time,  without 
reasonable  cause.  A  former  action  had  been  commenced  by  the  same  plaintiff  against  the 
defendant,  for  the  same  demand,  and  also  fw  work,  labor,  &c.,  and  all  matters  in  difference 
therein  had  been  referred,  by  order  at  Nisi  Prius,  to  the  arbitrament  of  a  barrister  at  law, 
who  awarded  to  the  plaintiff  a  sum  for  the  services  he  had  actually  performed,  but  none 
for  damag'es  on  account  of  his  dismissal.  This  was  distinctly  proved,  and  it  was  shown 
that  no  claim  whatever  was  made  before  the  arbitrator,  for  any  compensation  on  the 
ground  of  the  dismissal,  and  consequently,  of  course,  it  was  not  made  the  subject  of 
inquiry.  The  court,  under  these  circumstances,  held,  that  the  plaintiff  could  not  recover. 
And  per  Tenterden,  C.  J.,  delivering  the  opinion  :  "  It  is  clear  that  the  present  claim 
might  have  been  brought  before  the  arbitrator  on  that  occasion ;  and  in  the  case  of  Smith 
V.  Johnson  (15  East,  313),  Lord  Ellenborough  lays  it  down,  that  where  all  matters  in  dif- 
ference are  referred,  the  party,  as  to  every  matter  included  within  the  scope  of  such  refer- 
ence, ought  to  come  forward  with  the  whole  of  his  case.  So,  here,  the  present  claim  was 
within  the  scope  of  the  former  reference ;  it  was  the  duty  of  the  plaintiff  to  bring  it 
before  the  arbitrator,  if  he  meant  to  insist  upon  it  as  a  matter  in  difference,  and  he  cannot 
now  make  it  the  subject  matter  of  fresh  action." 

This  doctrine  has  been  distinctly  recognized  in  Connecticut.  Accordingly,  where  A. 
and  B.  made  a  submission  of  tJieir  accounts,  which  were  awarded  upon,  and  the  award" 
complied  with  ;  and  afterwards  A.  brought  an  action,  claiming  to  recover  for  certain  arti- 
cles which  accrued  belore  the  submission,  but  which  were  not  in  fact  laid  before  the  arbi- 
trators; held,  that  the  award  was  a  complete  bar.  Bunnel  v.  Pinto,  3  Conn.  Rep.  431. 
'■  It  is  clear,"  says  Swift,  C.  J.  (Id.  433,  "  that  the  word  accounts,  will  include  all  book 
accounts,  b(j  that  the  question  is,  whether,  when  a  man  has  made  a  submission  which  will 
comprehend  book  accounts,  he  can  exhibit  to  the  arbitrators  a  part  of  his  books  to  be 
adjusted,  and  then,  when  an  award  was  regularly  made,  b);ing  an  action  of  book  debt  to 
recover  the  articles  omitted.  No  case  can  be  found  to  warrant  this  doctrine.  A  book 
account  is  an  indivisible  claim,  as  much  as  a  promissory  note  ;  and  a  party  may  as  well 
pretend  that  he  kept  back  part  of  his  claim  on  a  note,  and  then,  after  the  award,  bring  a 
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*412  *  Appointment  of  umpire — Enlvrgem,ent  of  time.  If  the  submission, 
or  the  rule  of  court,  contain  a  power  to  appoint  an  umpire,  or  to 

enlarge  the  time,  and  the  power  has  been  exercised,  proof  must  be  given 
of  the  appointment  or  enlargement  accordingly.     A  mere  recital  of 

*413  the  appointment  or  enlargement  contained  in  the  award  itself  *will 
not  be  sufficient ;  nor  wUl  it  be  enough  to  show  that  the  umpire 

acted  with  the  other  arbitrators,  and  signed  the  award.  (1) 

suit  on  the  note,  as  he  can  in  the  case  of  a  book  account.  If  this  should  be  allowed,  men 
could  never  know  whether  their  books  were  settled  by  arbitrament.  One  party  might 
keep  back  a  part  of  his  accounts,  and  then,  in  aii  action  to  recover  it,  there  would  not  only 
be  a  question  whether  he  had  a  legal  claim,  but  also,  whether  it  had  been  settled  by  the 
award.  This  would  be  to  make  arbitrations  an  instrument,  not  to  diminish,  but  to 
increase  litigation.  An  award  is  as  conclusive  on  the  matter  included  in  the  submission 
as  a  judgment ;  and  no  one  will  say,  that  a  second  action  can  be  brought  on  book,  on 
pretense  that  the  charges  claimed  were  omitted  in  the  former  action."  Hoamer,  J.,  deliv- 
ered an  opinion  to  the  same  effect.  He  says  (Id.  434),  "  The  cases  of  Ravee  v.  Farmer  and 
Golightly  V.  Jellicoe  (4  T.  B.  146,  147),  do  not  sustain  the  ground  assumed  by  the  plaintiff. 
They  merely  decide,  that  a  submission  of  aM  matters  of  difference,  does  not  comprise  a 
matter  not  in  difference,  which  was  not  brought  before  the  arbitrator.  The  expression, 
matters  in  difference,  the  court  probably  construedjs  synonymous  with  matters  in  actuai 
controversy.  Of  this  opinign  was  the  court,  in  Webster  v.  Lee  (5  Mass.  Rep.  334),  and  the 
submission  of  ali  demands,  they  construed  as  co-extensive.  But,  none  of  these  decisions 
apply  to  the  present  case,  in  which  the  submission  was  of  aU  accounts;  comprehending 
beyond  all  question,  the  subject  matter  of  the  plaintiff's  action.  The  case  of  Seddon  v. 
Tutop  (6  T.  R.  607),  has  no  bearing  on  the  question  before  us.  A  person  is  not  boimd  in 
an  action  at  law,  to  unite  different  causes  of  action ,'  and  if  he  has  done  it,  he  may  sup- 
port one  count,  and  omit  to  give  evidenco  in  relation  to  another.  But  if  persons  will 
blend  in  one  submission,  numerous  and  distinct  causes  of  action,  they  have  agreed  that 
th«  award  shall  be  conclusive  upon  them."  Id.  435.  See  also  Park  v.  Halsey,  3  Root's 
Eep.  100. 

In  Kentucky,  it  would  seem,  that  a  submission  of  all  demands  concludes  only  as  to 
such  matters  as  were  actually  brought  before  the  arbitrators.  This  was  noticed  ante 
(note  263) ;  and  we  there  saw,  that  the  same  doctrine  prevails  in  several  other  States.  In 
Bngleman's  Ex'rs  v.  Engleman  (1  Dana,  437),  the  plaintiff  sued  the  executors  of  his 
father  for  work  done  by  the  former  for  the  latter  during  his  lifetime,  in  1828  and  1829. 
The  executors  proved,  that  after  the  father's  decease,  they  and  the  plaintiff,  to  avoid  a 
lawsuit,  submitted,  by  parol,  the  plaintiff's  claim  for  compensation  for  services,  to  arbi- 
trators, who  awarded  two  hundred  dollars  for  the  year  1829.  It  appeared  that  the 
plaintiff  was  an  infant,  during  1828  ;  and  the  court  held  the  award  a  bar.  The  decision 
does  not  go  upon  the  ground.that  the  award  (the  whole  demand  as  well  for  1828  as  1829, 
being  included  within  the  submission)  must  necessarily  be  conclusive  against  the  claim 
for  1828  ;  it  however  affirms,  that  the  submissions  and  award,  independent  of  any  other 
evidence,  would  afford  a  presumption  that  the  arbitratore  had  taken  the  whole  claim  into 
consideration,  rejecting  that  for  1828,  and  allowing  that  for  1829.  The  decision  also 
proceeds  upon  deductions  from  the  testimony  of  the  arbitrators,  which  was  admitted  to 
show  what  passed  on  the  hearing  before  them,  and  what  was  considered  in  making  their 
award.  ■  Further,  as  to  1his  doctrine  in  Kentucky,  and  when  j>arol  evidence  is  admissible 
in  aid  of  an  award,  to  show  what  was  passed  upon  by  the  arbitrators,  see  Shackleford  v. 
Purket,  2  Marsh.  (Ken.)  Rep.  435,  et  seg.,  stated  in  next  preceding  note.  See  also  ante, 
notes  263  and  292. 

(1)  Still  V.  Halford,  4  Camp.  19  ;  Davis  v.  Vass,  15  East,  97.  See  also  In  re  Hick,  8 
Taunt.  694 ;  Halden  v.  Glasscock,  8D.  &  R.  151 ;  Lawrence  v.  Hodgson,  1  Y.  &  J.  16.  4-s 
to  proof  of  an  award  under  an  inclosure  act.  see  R.  v.  Haslingfield,  2  M.  &  S.  558  ;  Doe  d. 
Nanney  v.  Gore,  2  M.  &  W.  330.  See  also  Heysham  v.  Foster,  5  M.  &  R.  277 ;  Manning 
V.  E.  C.  Rail  Co..  12  M.  &  W.  237. 

Note  409. —  As  to  the  proof  of  the  reference,  or  submission,  where  the  action  is  brought 
upon  an  award,  ma^e  under  a  rule  of  court,  see  Still  v.  Halford,  4  Camp.  Rep.  17,  cited 
ante,  note  374 ;  also  Watson  on  Arb.  &  Aw.  323  ;  No.  31,  Law  Lib.  Phil. 

If  the  submission  be  by  writing  to  which  there  is  an  attesting  witness,  he  must  be 
called  to  prove  it,  or  his  absence  duly  accounted  for.  Watson  on  Arb.  &  Aw.  333  ;  No.  31, 
Law  Lib.  PhU.    See  also  infra,  as  to  proof  of  deeds,  agreements,  &c. 

Note  410. —  This,  it  is  believed,  is  the  general  rule,  where  a  party  sets  up  an  award, 
either  as  the  foundation  of  an  action  or  otherwise.  Jurisdiction,  or  the  power  of  making 
the  award,  must  be  shown  ;  and  that  depends  upon  the  submission,  which  such  party  is 
bound  to  establish.    See  ante;  note  408. 

The  submission  by  all  the  parties  must  be  proved.  Accordingly,  if  the  submission  of 
the  plaintiff  be  not  shown,  the  action  on  the  award  will  fail.    So,  as  to  the  defendant. 
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414     *  Inquisition.     "When  an  inquisition  is  offered  in  evidence,  tbe  com- 
mission under  which  it  was  taken  ought  regularly  to  be  proved,  or 
shown  to  he  lost.(l)     But  in  cases  of  more  general  concern,  such  as  the 

Dilly  V.  Polhill,  2  Strange,  933.  See  2  Wms.  Saund.  61  h,  note  2.  In  debt  by  A.  &  B. 
against  C.  on  an  award,  where  the  declaration  alleged  that  the  submission  was  by  A.  and 
his  wife,  and  B.  on  the  one  side  ;  and  by  C.  and  D.  jointly  and  severally  on  the  other ; 
held  that  the  plaintiff  must  prove  the  submission  of  all.  As  to  the  submission  of  D.,  the 
court  say,  that  C.  might  never  have  consented  to  submit  unless  D.  joined.  Ferrer  v. 
Ovan,  1  Mann.  &  Ryl.  223.  227.  And  the  submission  must  be  a  valid  and  binding  one  ; 
accordingly,  where  a  suit  in  chancery  between  M.  and  divers  infants,  plaintiffs,  and  P. 
and  T.  defendants,  was,  oa  the  consent  of  the  attorneys  for  the  respective  parties,  ordered 
to  be  submitted  to  arbitrators ;  held,  in  an  action  on  the  award  against  P.  and  T.,  that 
inasmuch  as  the  attorneys  had  no  sufficient  authority,  as  such,  to  consent  to  the  sub- 
mission on  the  part  of  the  infants,  the  submission  was  not  mutual,  and  consequently  the 
award  was  bad.  Biddell  v.  Dowse,  6  Barn.  &  Cress.  255.  See  this  case,  as  to  the  power 
an  attorney  has  to  submit  for  an  infant  or  his  next  friend.  As  to  agreements  to  submit, 
made  by  infants  themselves,  see  arde,  note  408  ;  and  see  that  note  generally  in  respect  to 
the  validity  of  awards  as  depending  upon  the  agreement  or  act  of  submission. 

The  submission  must,  ordinarily,  be  proved  to  have  been  to  those  who  made  the  award ; 
and  an  umpire  cannot  be  called  in,  nor  can  the  arbitrators  in  any  measure  delegate  their 
power  to  others,  ifnless  authority  to  tlM  effect  be  conferred  by  the  submission.  See  ante, 
note  408. 

If  the  submission  were  to  two  persons  by  name,  and  to  a  third  to  be  appointed  by  the 
two,  the  formal  act  of  appointing  the  third,  according  to  the  submission,  must  be  duly 
proved.  It  cannot  be  established  by  a  statement  of  the  .fact  in  the  award  ;  nor  inferred 
from  the  three  having  acted  together.  Still  v.  Halford,  4  Camp.  E.  18,  19 ;  Watson  on 
Arb.  &  Aw.  324 ;  No.  31,  Law  Lib.  Phil.  But  the  parties  may,  by  their  acts  before  the 
arbitrators,  preclude  themselves  from  disputing  the  authority  of  the-  third  person  thus 
called  in ;  as  where  the  latter  acted  with  the  arbitrators  from  the  first,  and  the  parties 
appeared  before  them,  when  through  with  the  investigation,  and  made  no  objecticA ; 
held,  that  the  award  was  good.  Rison  v,  Berry,  4  Rand.  Rep.  275,  279  ;  Underhill  v.  Van 
Cortlandt,  2  John.  Rep.  339.  See  S.  C,  17  John.  Rep.  405.  And  in  England,  where  the 
parties  appeared  before  an  umpire  appointed  without  authority,  and  submitted  them- 
selves to  his  jurisdiction  as  if  he  had  been  properly  chosen,  held  that  an  award  made  by 
him  was  good  Matson  v.  Trower,  1  Ry.  &  Mood.  17.  A  similar  doctrine  has  been 
recognized  in  Maine.    Norton  v.  Savage,  1  Fairf  Rep.  455, 456,  457. 

As  to  whait  may  be  shown  by  the  defendant,  in  an  action  on  the  award,  see  ante, 
note  408. 

In  New  York,  an  award  of  the  Onondaga  commissioners  respecting  lands,  may  be 
proved  by  an  exemplification  filed  in  the  clerk's  office  of  that  county.  Jackson  ex  dem. 
Woodruff  V.  Tibbits,  2  Wend.  592. 

(When  the  arbitrators  exceed  their  powers  and  pass  upon  matters  not  submitted  to 
them,  whatever  they  assume  to  do  beyond  the  scope  of  their  authority  will  be  rejected, 
but  the  award  will  be  good  as  to  the  residue.  Having  once  acted  in  the  premises,  their 
powers  are  exhausted,  and  they  cannot  go  again  into  the  case  and  make  another  award, 
nor  can  parol  testimony  be  received  to  show  that  the  arbitrators  Intended  something  diff- 
erent from  what  their  determination  plainly  declares,  or  to  contradict  or  impeach  the 
award.  Doke  v.  James,  4  Comst.  568.  If  authority  be  given  to  two  arbitrators,  and  in 
case  they  disagree  to  them  and  a  third  to  be  chosen  by  them,  the  award  must  be  made 
by  the  three  acting  together ;  and  if  the  plaintiff  alleges  an  award  by  an  umpire  chosen  by 
the  two,  he  cannot  prove  under  his  allegation  an  award  made  by  two  of  them  who  agreed. 
Lyon  V.  Blossom,  4  Duer  R.  318.  The  award  cannot  be  contradicted  or  impeached ;  but 
where  an  award,  signed  by  two  arbitrators,  describes  themselves  as  the  persons  to  whom 
certain  matters  were  submitted,  and  then  concludes  as  usual,  setting  forth  their  determi- 
nation, parol  evidence  may  be  received  to  show  that  a  third  arbitrator  not  named  in  the 
award  met  and  acted  with  them.     Schultz  v.  Halsey,  3  Sand.  S.  C.  R.  405.) 

(1)  B.  N  P.  238  ;  Evans  v.  Taylor,  7  A.  &  E.  617  ;  Newburgh  v.  Newburgh,  3  Bro.  P.  C. 
553 ;  Rowe  v.  Brenton,  8  B.  &  C.  747.  The  originals  of  some  of  the  parliamentary  sur- 
veys having  been  destroyed  in  the  fire  of  London,  copies  from  unsuspected  repositories 
have  been  admitted.  Underhill  v.  Durham,  3  Qvvill.  542  ;  BuUer  v.  Mitchell,  4 Dow.  825  ; 
Greene  v.  Proude,  1  Mod.  117.  In  Anderton  v.  Magawley  (3  Bro.  P.  C,  588),  an  old  inquis- 
ition, post  mortem,  was  read,  without  production  of  the  commission  ;  but  it  was  held  to  be 
necessary  to  prove  that  such  a  commission  did  actually  issue.  In  Alcock  v.  Cook,  tried 
before  Tindal,  C.  J.,  in  London,  a  survey  from  the  office  of  the  duchy  of  Lancaster  was 
admitted,  though  the  commission  was  not  extant.  It  purported  to  be  signed  by  the 
commissioners,  and  came  from  the  proper  custody,  and  was  proved  to  be  of  the  hand- 
writing of  the  age. 
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ecclesiastical  surveys,  the  commissions  are  considered  to  be  of  such  public 
notoriety  as  not  to  require  proof.  (1) 

Rule  of  Court.  Where  an  inferior  court  prints  and  circulates  copies  of 
its  rules  for  the  guidance  of  its  oflSccis,  it  seems  doubtful  whether  one 
of  such  copies  is  evidence  of  the  rules  on  which  the  oflBcers  are  to  act, 
without  proof  that  it  had  been  examined  with  the  original.  On  a  trial  for 
perfhry,  assigned  upon  an  affidavit  sworn  by  an  insolvent,  in  the  Insolvent 
Debtors'  Court,  (2)  a  clerk  of  the  court  was  called  to  prove  that  by  the 
practice  of  the  court  the  affidavit  was  necessary :  he  produced  a  printed 
paper,  purporting  to  be  the  rules  of  the  court,  stating  that  he  had  got  it 
from  the  clerk  of  the  rules ;  that  he  was  in  the  habit  of  delivering  out 
copies  of  this  paper  as  the  rules,  and  that  a  copy  was  hung  up  in  an  office 
adjoining;  but  he  had  not  compared  the  rules  produced  with  that  copy,  nor 
did  he  know  of  any  authentic  original  of  the  rules,  or  anything  of  the  prac- 
tice of  the  court,  except  from  the  printed  paper.     The  court  determined 

that  this  evidence  was  not  sufficient,  as  there  was  no  proof  either  of 
*415     a  written  or   an  unwritten  *practice.      In  a  former  case,  at  Nisi 

Prius,(3)  Lord  Tenterden,  C.  J.,  had  admitted  one  of  the  printed 
copies  as  primary  evidence. 

Deposition  before  a  magistrate.  How  proved.  The  deposition  of  a  wit- 
ness, taken  before  a  magistrate,  is  of  the  nature  of  secondary  evidence  ;  and 
the  evidence  of  the  witness  viiKi  voce,  if  producible,  must  be  produced.  It 
will  be  necessary,  therefore,  to  show  the  circumstances  under  which  the 
deposition  can  be  admitted, — as  by  proof  of  the  witness's  death,  or  inability 
to  attend,  or  other  suMcient  cause.  (4) 

It  used  formerly  to  be  held,  on  the  authority  of  Lord  Hale,(5)  that  it 
would  be  necessary,  for  proving  depositions,  to  call  as  witness  either  the 
committing  magistrate  or  coroner  who  took  them,  or  the  clerk  who  reduced 
them  into  writing ;  andthe  reason  given  for  the  rule  was,  that  it  might  be 
known  whether  the  true  substance  of  what  had  been  stated  was  taken  down 
correctly.  But  there  is  no  principle,  or  rule  of  evidAice,  which  makes  it 
indispensable  to  resort  to  the  evidence  qf  either  of  those  persons  as  a  higher 
medium  of  proof:  their  evidence  may,  perhaps,  be  in  general  more  satisfac- 
tory to  the  court  and  the  jury  than  proof  by  a  third  person  who  was  present 
at  the  proceeding  ;  but  it  may  in  many  cases  be  less  satisfactoi-y :  it  is  not, 
therefore,  in  its  nature  the  best  evidence,  and  the  principle  which  excludes 
secondary  evidence  does  not  apply.  The  rule,  as  settled  before  the  late 
statute  (11  &  12  Vict.  c.  42),  was,  that  the  deposition  might  be  proved  either 
by  the  committing  magistrate,  or  by  the  magistrate's  clerk,  or  by  some 
other  person  who  was  present  when  the  information  of  the  witness  was 
taken.  (6)  v 

That  statute  gives  no  directions  as  to  the  party  by  whom  the  deposition 
is  to  be  proved ;  but  it  requires  proof  that  the  deposition  was  taken  in  the 
presence  of  the  accused,  and  that  he  had  an  opportunity  of  cross-examining 
the  witness.  Neither  the  signature  of  the  magistrate  or  of  the  witness  need 
be  proved ;  it  is  sufficient  if  the  deposition  purport  to  be  signed  by  the 
former ;  but  it  is  open  to  the  prisoner  to  show  that  the  deposition  was  not 
in  tact  signed  by  the  magistrate.  (7) 

(1)  Viu.  A*  tit.  Evidence,  A,  b.  43  ;  B.  N.  P.  228,  229  ;  Hardcastle  v.  Sclater,  2  GwUl- 
787  ;  Vicar  of  Kallington  v.  Trinity  College,  1  Wils.  170. 
(3)  R.  >-.  Koops.  6  A.  &  E.  198. 

(3)  Dance  v.  Robson,  M.  h  M.  294.    This  case  was  not  cited  in  R.  v.  Koops. 

(4)  Supra.  Cliap.  1,  Sect.  7.  p.  229 ;  and  as  to  tbe  requisites  of  depositions  under  the 
Stat.  11  &  12  Vict.  c.  42,  §  17,  sujn-a,  p.  22.5. 

(5)  2  H.  P.  C.  51,  284. 

(6)  R.  V.  Wilshaw,  Car.  &  M.  146,  where  the  deposition  was  proved  by  a  constable. 

(7)  Sect.  17,  supra,  p.  221. 
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If  the  deposition  should  omit  to  state  that  the  witness  was  sworn,  it 
would  seem  that  the  omission,  though  it  would  not  vitiate  the  deposi- 
*416  tion,  *should  be  supplied,  and  proof  of  the  fact  be  produced;  for  the 
swearing  of  the  witness  is  indispensably  necessary.  (1) 

The  same  statute  requires  that  the  depositions,  after  they  have  been 
reduced  into  writaig,  shall  be  read  over  to  the  prisoner,  that  he  shall  be 
cautioned  by  the  magistrate  in  a  certain  form  given  by  the  act,  and  that 
whatever  he  then  says  shall  be  taken  down  in  writing,  read  over  to  him,  and 
signed  by  the  magistrate ;  and  that  this  statement  may  then,  without 
further  prX)of  thereof,  be  given  in  evidence  at  the  trial,  unless  it  shall  be 
proved  that  it  was  not  in  fact  signed  by  the  magistrate.  (2) 


SECTION  lY. 

Of  the  Proof  of  Foreign  Judgments  and  of  Foreign  Laws. 

Judgment  of  colonial  court.  It  has  been  seen  that  the  seals  of  all  courts, 
where  a  seal  is  given  by  act  of  Parliament,  will  be  judicially  recognized.  (3) 
If  a  colonial  court  possess  a  seal,  it  ought  to  be  used  for  the  purpose  of 
authenticating  its  judgments,  although  it  may  be  so  much  worn  as  no 
longer  to  make  any  impression.  (4)  If  it  is  clearly  proved  that  the  court  has 
not  any  seal,  so  that  the  document  cannot  be  clothed  with  the  form  of  a  legal 
exemplification,  it  must  be  shown  to  possess  some  other  requisite  to  entitle 
it  to  credit  ;(5)  as,  by  proving  the  signature  of  the«judge  upon  the  judg- 
ment. (6)  " 

Foreign  judgment.  In  like  manner,  in  an  action  upon  a  judgment  of  a 
court  of  a  foreign  country,  if  the  judgment  is  subscribed  by  the  judge  of 
the  court,  and  has  a  seal  affixed,  it  must  be  proved  by  proving  the  hand- 
writing of  the  judge,  and  the  authenticity  of  the  seal.  (7) 

*417  * Maemplification.  An  exemplification  of  a  foreign  judgment,  that 
is,  a  copy  authenticated  under  the  seal  of  the  court,  or  an  examined 
copy,  is  evidence  of  the  judgment  in  the  courts  of  this  country.  (8)  But  a 
document,  purporting  to  be  a  copy  of  a  judgment,  and  to  be  made  by  the 
officer  of  the  court,  is  not  admissible.  (9) 

Thougli  such  depositions  are  not  Mmiasible  at  common  law,  they  may  be  used  to  con- 
tradict the  witnesses  making  them.  Wamsley  v.  The  Commonwealth,  10  Gratt.  (Va.) 
658.  But  the  deposition  of  a  witness  made  before  a  committing  magistrate  is  not  admis- 
sible on  a  subsequent  trial  unless  the  prisoner  has  had  a  fair  opportunity  of  cross-examin- 
ing him.    Collin  v.  the  State,  8  Eng.  (13  Ark.)  676. 

(1)  Supra,  p.  326. 

(3)  Sect  18,  supra,  p.  333.  As,to  whether  it  is  necessary  to  prove  the  caution  to  have 
been  given,  see  R.  v.  Higson,  3  C.  &  K.  769,  supra,  p.  344. 

(3)  Ante,  Vol.  I. 

(4)  Cavan  v.  Stewart,  1  Stark.  R.  535.  ■», 
(5)3  Stark.  R.  11. 

(6)  Alves  v.  Bunbury,  4  Camp.  38. 

(7)  Henry  v.  Adey,  3  East,  321  ;  Buchanan  v.  Rucker,  1  Camp.  63  ;  S.  C,  9  East,  192  ; 
Flindt  V.  Atkins,  3  Camp.  315  ;  Alivon  v.  Furnival,  1  C,  M.  &  R.  381. 

Note  411.  —  Pickard  v.  Bailey,  6  Poster  (N.  H.),  158,  was  the  case  of  a  judgment 
recovered  in  Canada  and  proved  in  New  Hampshire,  holding  the  law  as  statai  in  the  text. 
See,  also,  Watson  v.  Walker,  3  Foster  (N.  H.),  471,  which  holds  that  the  natwnal  seal  of  a 
foreign  government  proves  itself;  and  Spaulding  v.  Vincent,  34  Vt.  50]»;  and  Steward  v. 
Swanzy,  33  Miss.  (1  Gush.)  502 ;  and  Phillips  v.  Lyons,  1  Texas,  393  ;  and  Bryant  v 
Kelton,  Id.  434.  See,  also,  ante,  note  373  :  and  Packard  v.  Hill,  7  Cowen,  434  ;  3  Wend 
411.;  5  Id.  375.        -  W 

(8)  By  Lord  Ellenborough,  C.  J.,  and  Bayley,  J.,  in  Appleton  v.  Braybrooke  (Lord),  6 
M.  &  S.  34,  36  ;  S.  C,  2  Stark.  R.  11,  12.  An  examined  copy  of  an  Irish  judgment  is  suf- 
ficient.    See  Adamthwaite  v.  Synge,  4  Camp.  372  ;  S.  C,  1  "Stark.  R.  183. 

(9)  Appleton  v.  Braybrooke  (Lord),  ut  supra;  Alivon  v.  Furnival,  ut  supra. 
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Note  413. — In  New  York,  the  Revised  Statutes  provide  tliat  the  recoTds  and  judicial 
proceedings  of  any  court  in  a  foreign  country,  shall  be  admitted  in  evidence  in  the  courts 
of  this  state  upon  being  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court,  with  the  seal  of  such  court  annexed,  or 
of  the  officer  in  whose  custody  such  records  are  legally  kept,  with  the  seal  of  his  office 
annexed :  ' 

3.  By  a  certificate  of  the  chief  justice  or  presiding  magistrate  of  such  court,  that  the 
person  attesting  such  record  is  the  clerk  of  the  court,  or  that  he  is  the  officer  in  whose 
custody  such  record  is  required  by  law  to  be  kept ;  and,  in  either  case,  that  the  signature 
of  such  person  is  genuine  :  and, 

3.  By  a  certificate  of  the  secretary  of  state,  or  other  officer  of  the  government  under 
■whose  authority  such  court  is  held,  having  the  custody  of  the  great  or  principal  seal  of 
such  government,  purporting  that  siich  court  is  duly  constituted,  specifying  generally  the 
nature  of  its  jurisdiction,  and  verifying  the  signature  of  the  clerk  or  other  officer  having 
the  custody  of  such  record,  and  also  verifying  the  signature  of  the  chief  justice  or  presi- 
ding magistrate.    3  R.  S.  396,  §  36. 

(Upper  Canada  is  a  foreign  country  (Ennis  v.  Smith,  14  How.  Pr.  430),  and  its  public 
seal,  attested  by  the  governor-general,  proves  itself,  like  that  of  an  independent  foreign 
state  ;  interlineations,  properly  noted,  are  presumed  to  have  been  correctly  made.  Lazier 
V.  Westcott,  36  N.  Y.,  146). 

Copies  of  such  records  and  proceedings  in  the  courts  of  a  foreign  country  may  also  be 
admitted  in  evidence  upon  due  proof — 

1.  That  the  copy  ofiered  has  been  compared  by  the  witness  with  the  original,  and  is  an 
exact  transcript  of  the  whole  of  such  original : 

3.  That  such  original  was  in  the  custody  of  the  clerk  or  other  officer  legally  having 
charge  of  the  same :  ana,  * 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  he  proved  to  he  the  seal  of 
the  court  In  which  such  record  or  proceeding  shall  be.     Id.  §  87.  ' 

It  is  declared,  however,  that  these  provisions  shall  not  prevent  the  proof  of  any  record 
or  judicial  proceeding  of  the  courts  of  any  foreign  country  accfc-ding  to  the  rules  of  the 
common  law  in  any  other  manner  than  that  pointed  out  above ;  nor  shall  they  be  con- 
strued as  declaring  the  effect  of  any  record  or  judicial  proceeding,  authenticated  as 
prescribed  by  the  statute.    Id.  §  38.  ,     , 

The  different  modes  of  authenticating  foreign  judgments,  independent  of  any  legisla- 
tive provision  on  this  subject,  have  been  laid  down  by  Marshall,  C.  J.,  as  follows :  1.  By 
an  exemplification  under  the  great  seal.  3.  By  a  cojiy,  proved  to  be  a  true  copy. 
3.  By  the  certificate  of  an  officer  authorized  by  law.  which  certificate  must  itself  be  prop- 
erly authenticated.  These  he  pronounces  the  usual,  if  not  the  only,  modes  'of  authenti- 
cating foreign  judgments.  Church  v.  Hubbart,  3  Cranch,  187,  338.  See,  also,  Mahurin 
V.  Bickford,  6  N.  Hamp.  Rep.  567,  570  ;  Vandervoort  v.  The  Columbian  Ins.  Co.,  2  Cain. 
Rep.  155,  et  seq. 

If  these  modes  of  authentication  be  all  beyond  the  jeach  of  the  party,  other  testimony 
inferior  in  its  character  will,  it  seems,  be  received.  Church  v.  Hubbart,  gapra,  per  Mar- 
shall, C.  J.  See  Hadfield  v.  Jameson,  3  Munf.  Rep.  53 ;  Young  v.  Gregory,  3  Call,  446 ; 
also  per  Washington,  J.,  in  Wood  v.  Pleasants,  3  Wash.  C.  C.  Rep.  301,  308. 

But  where  it  does  not  appear  that  there  is  any  insuperable  impediment  to  the  use  of 
either  of  these  modes,  the  courts  will  not  presume  such  impediment  to  have  existed.  Per 
Marshall,  C.  J.,  in  Church  v.  Hubbart,  supra. 

In  Church  v.  Hubbart  (supra),  the  proceedings  sought  to  be  proved,  were  a 
*418  sequestration  of  a  *ves9el  and  her  cargo  at  Para  :  A  paper  certified  to  be  a  true 
copy  from  the  originals,  by  the  secretary  of  state  for  foreign  affairs  at  Lisbon, 
under  his  seal  of  arms,  was  offered ;  accompanying  it  was  an  English  copy,  certified 
by  the  American  consul  at  Lisbon,  to  be  a  true  translation  of  the  Portuguese  original: 
The  whole  was  admitted  by  the  Circuit  Court,  and  on  error  to  the  Supreme  Court,  the 
decision  was  held  erroneous.  The  copy  was  nut  authenticated  in  either  of  the  modes 
above  mentioned  ;  nor  was  any  excuse  given  for  not  complying  with  the  general  rule.  In 
respect  to  the  certificate  of  the  secretiii-y  at  Lisbon,  the  learned  chief  justice  says :  ■'  If  it 
be  true  that  the  decrees  of  the  colonies  are  transmitted  to  the  seat  of  government,  and 
registered  in  the  dep.irtment  of  state,  a  certificate  of  that  fact  under  the  great  seal,  with 
a  copy  of  the  decree  authenticated  in  the  same  manner,  would  be  sufficient  prima  fade 
evidence  of  the  verity  of  what  was  so  certified  ;  but  the  certificate  offered  to  the  court,  is 
under  the  private  seal  of  the  person  giving  it,  which  cannot  be  known  to  this  court,  and 
of  consequence  can  authenticate  nothing."  Id.  pp.  338,  339.  He  further  observed  as  to 
the  certificate  of  the  American  consul  to  the  translation  :  "  Admitting  the  originals  in  the 
Portuguese  language  to  have  been  authenticated  properly,  yet  there  was  error  in  admit- 
ting the  translation  to  be  read  on  the  certificate  of  the  consul.  Interpreters  are  always 
sworn,  and  the  translation  of  a  consul  not  on  oath,  can  have  no  greater  validity  than  that 
of  any  other  respectable  man."     Id. 

The  same  doctrine  was  laid  down  in  the  Supreme  Court  of  New  York,  on  the  like  ques- 
tion arising.     Thompson,  J.,  who  delivered  the  opinion,  says,  that  the  regulation  of 
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tranamitting  decrees,  &c.,  at  Para  to  Lisbon,  &c.,  sliould  have  been  shown  in  some 
authentic  way,  and  then  the  document  would  appear  to  come  through  the  proper  channel, 
and,  if  duly  authenticated,  might  be  competent  prima  facie  evidence  of  what  it  contain^. 
He  further  observes,  "  This  document  cannot  be  considered  an  exemplification  of  a  judg- 
ment. That  should  be  under  the  great  seal ;.  this  is  only  under  the  seal  of  arms  of  the 
Secretary  of  State ;  neither  is  it  a  sworn  copy  of  the  original,  and  it  cannot  be  received 
as  an  office  copy,  it  not  appearing  that  the  Secretary  of  State  has  officially  the  custody  of 
records  of  this  description."  Vandervoort  v.  The  Columbian  Ins.  Co.,  3  Cain.  155,  163, 
164  The  same  view  was  taken  by  the  learned  judge  of  the  certificate  of  translation,  as 
that  presented  in  Church  v.  Hubbart,  supra.    Id.  164. 

The  rule  above  advanced,  that  the  copy  must  be  authenticated  by  the  person  having  the 
official  custody  of  the  original,  has  been  directly  held  in  New  Hampshire.  There,  a  copy 
of  n  Vermont  justice's  judgment  (which  the  court  treated  as  strictly  foreign),  was  oJFered 
in  evidence,  authenticated  by  the  certificate  of  the  clerk  of  the  County  Court.  It  was 
said  in  argument,  that  the  justice  had  gone  out  of  office,  and  that  his  original  records 
were  deposited  with  the  county  clerk.  But  per  Curiam  :  "  The  case  does  not  show  this, 
and  if  it  had  done  so,  that  alone  would  not  be  sufficient.  Had  it  been  made  to  appear 
that  under  the  laws  of  Vermont,  the  records  of  this  magistrate  had  been  deposited  in  the 
office  of  the  county  clerk,  and  that  he  is  the  proper  officer  to  give  out  copies,  perhaps  a 
copy  having  his  attestation  duly  authenticated,  might  have  been  held  sufficient.  Mahurin 
V.  Bickford,  6  New  Hamp.  Kep.  567,  570,  571.  See  further,  Talcott  v.  The  Delaware  Ins. 
Co.,  2  Wash.  C.  C.  Rep.  449  ;  Thomas  v.  Tanner,  6  Monroe,  53,  53,  54,  stated  infra.  _ 

The  seal  of  a  foreign  court,  not  acting  under  the  law  of  nations,  does  not  prove  itself, 
but  when  used  to  authenticate  a  record,  must  be  proved.  Delafield  v.  Hand,  3  Johns. 
Kep.  310 ;  Griswold  v.  Pitcairn,  3  Conn.  Rep.  90,  91  ;  Story's  Confl.  of  Laws,  531,  533  ;  4 
Cowen's  Rep.  526,  note ;  De  Sobry  v.  De  Laistre,  3  Harr.  &  John.  lS3,  318  ;  Ex  parte  Povall, 
3  Leigh,  816,  ante,  p.  346.  And  the  seal,  not  only,  but  the  signature  of  the  judge  or 
officer  authenticating  the  record,  must  be  proved.  See  Lincoln  v.  Battelle,  6  Wend.  484 ; 
Gardere  v.  The  Columbian  Ins.  Co.,  7  John.  R.  519  ;  Chew  v.  Keck,  4  Rawle,  171  ;  Catlett 
v.  The  Pacific  Ins.  Co.,  lvalue's  Rep.  613,  614.  And  in  such  cases,  where  the  machinery 
of  the  court  is  resorted  to  for  the  purpose  of  authenticating  its  record,  if  such  court  have 
no  seal  by  which  the  copy  can  be  clothed  with  the  form  of  an  exemplification,  that  fact 
should  be  proved,  or  the  copy  will  be  inadmissible.  Talcott  v.  The  Delaware  Ins.  Co.,  3 
Wash.  C.  C.  Rep.  449. 

In  Packard  v  Hill  (7  Cowen's  Rep.  484),  a  copy,  of  a  judgment  rendered  in  Havana  was 
offered  and  received  as  good  evidence  on  being  authenti9ated  as  follows  :  it  was  shown  to 
have  been  signed  by  the  clerk  of  the  court,  who  was  the  keeper  of  its  records  ;  that  his 
signature  validated  all  its  proceedings ;  that  the  court  had  no  seal ;  that  the  seal  used  to 
the  certificate,  was  the  seal  of  the  royal  college  of  notaries ;  and  that  the  copy  was 
*419  authenticated  in  the  usual  way  of  *authenticatinff  records  to  be  sent  to  foreign 
countries.     Id.  443.     See  S.  C,  3  Wend.  411 ;  5  Id.  375,  387,  391.  > 

In  assumpit  upon  a  foreign  j  udgment,  a  witness  testified  that  he  applied  to  the  reputed 
clerk  of  the  court  for  the  copy  of  the  record  of  the  judgment,  that  he  assisted  the  clerk  in 
comparing  the  copy  with  the  record  and  in  affixing  the  seal  of  the  courts  to  the  copy,  and 
saw  the  clerk  attest  the  copy  by  putting  his  name  to  it.  The  verification  of  the  record 
was  held  sufficient..   Buttrick  v.  Allen,  8  Massachusetts  Rep.  273.    Ante,  p.  853. 

There  is  an  exception  to  the  above  doctrine  as  to  proving  the  seal,  in  favor  of  courts  of 
admiralty,  which  being  courts  of  the  law  of  nations,  the  courts  of  other  countries  will 
judicially  take  notice  of  their  seal,  without  proof  of  its  authenticity.  Story's  Confl.  of 
Laws,  531 ;  Thompson  v.  Stewart,  3  Conn.  Rep.  171;  Gardere  v.  Columbian  Ins.  Co.,  7 
John.  Rep.  517 ;  Li,ncoln  v.  Battelle,  6  Wend.  484 ;  Yeaton  v.  Fry,  5  Cranch,  335,  343  ; 
Anthon's  N.  P.  40,  n.  a;  Dunlap  v.  Waldo,  6  New  Hamp.  Rep.  453.  Contra,  see  Catlett 
V.  The  Pacific  Ins.  Co.,  1  Paine's  Rep.  594, 613.  Accordingly,  where  the  record  of  a  decree 
of  the  Court  of  Vice-Admiralty  in  Bermuda,  purporting  to  be  certified  by  the  deputy  reg- 
istrar, under  the  seal  of  the  court,  was  offered  in  evidence,  with  no  other  proof  authenti- 
cating it,  it  was  held  admissible.  Thompson  v.  Stewart,  3  Conn.  Rep.  171.  In  Yeaton  v. 
Fry,  (5  Cranch,  335),  copies  of  the  proceedings  in  the  Vice-Admiralty  Court  of  Jamaica 
were  hold  admissible  in  evidence,  when  certified  under  the  seal  of  the  court  by  the  deputy 
registrar,  whose  official  character  was  certified  by  the  judge  of  the  court,  and  that  of  the 
latter  certified  by  a  notary  public. 

The  public  national  seal  of  a  kingdom,  or  sovereign  §tate,  is  also  noticed  judicially  by 
the  courts  of  other  countries,  and  is  the  highest  evidence  and  most  solemn  sanction  of 
authenticity,  in  relation  to  judicial  proceedings,  known  in  the  intei-course  of  nations.  Per 
Gould,  J.,  Griswold  v.  Pitcairn,  3  Conn.  Rep.  90 ;  per  Swift,  Ch.  J.,  Id.  89  ;  Anonymous,  9 
Mod.  66 ;  United  States  v.  Johns,  4  Dall.  416 ;  Church  v.  Hubbart,  2  Cranch,  187";  Story's 
Confl.  of  Laws,  530  ;  Lincoln  v.  Battelle,  6  Wend.  475,  484  ;  Dunlap  v.  Waldo,  G  N.  Hamp. 
Rep.  453  ;  Ex  parto  Povall,  3  Leigh,  816  ;  State  v.  Carr,  5  N.  Ham]).  Rep.  369, 370.  Accord- 
ingly, in  Connecticut,  a  record  of  the  Supreme  Court  of  Copenhagen  was  allowed  as. 
evidence  whore  there  was  no  certificate  that  it  was  a  copy ;  but  only  the  signature  of 
ColUormen,,  below  the  great  seal  of  Denmark,  without  any  addition  showing  his  official 


SEC.  IV.]  Proof  of  Foreign  Judgments.  353 

cliajaoter.  And  Swift,  C.  J.,  delivering  the  opinion,  said,  "  this  court  does  not  know  the 
form  of  making  up,  attesting  or  certifying  their  record.  If  it  appears  to  be.a  judicial  pro- 
ceeding under  the  great  seal,  it  is  to  be  presumed  that  all  the  formalities  required  by  their 
law  have  been  complied  with.  This  appears  to  be  the  record  of  a  judgment  rendered  in 
a  court  of  the  kingdom  of  Denmark,  under  the  great  seal  of  the  king.  This  seal  proves 
itself,  and  the  court  is  bound  to  take  judicial  notice  of  it."  Griswold  v.  Pitcairn,  3  Conn. 
Rep.  85,  89,  90.  The  annexation  of  the  great  seal  will  be  presumed  to  have  been  done  by 
a  person  having  custody  thereof,  and  competent  authority  to  do  the  act.  See  United 
States  V.  Amedv,  11  Wheat.  Rop.  406,  407  ;  United  States  v.  Johns.  4  Dall.  415,  416  ;  also, 
1  Bald.  Rep.  613,  614. 

But  when  a  civil  war  rages  in  a  foreign  nation,  and  one  part  separates  itself  from  the 
old  established  government  and  forms  itself  into  a  distinct  government,  the  courts  of 
the  respective  United  States  must  view  such  newly  constituted  government  as  it  is  viewed 
by  the  legislative  and  executive  departments  of  our  general  government ;  and  before  it  is 
recognized  by  them  as  an  independent  government,  its  seal  cannot  be  allowed  to  prove 
itself ;  but  it  may  be  proved  by  such  testimony  as  the  nature  of  the  case  admits.  United 
States  V.  Palmer  et  al.,  8  Wheat.  Rep.  610 ;  The  Estrella,  4  Wheat.  Rep.  298.  See  S.  P., 
United  States  v.  Hutchings,  2  Wheel.  Crim.  Cas.  543  ;  1  Bald.  Rep.  616. 

Proceedings  in  St.  Domingo,  during  the  short  period  in  which  the  possession  of  the 
island  had  passed  from  France  to  England,  were,  under  the  particular  circumstances  of 
the  case,  held  sufficiently  authenticated  by  the  private  seal  of  the  governor.  Hadiield  v. 
Jameson,  2  Munf  R.  53.  What  is  sufficient  to  authenticate,  in  the  courts  of  this  country, 
the  sentence  or  act  of  a  foreign  tribunal  or  government,  after  a  destruction  of  such  gov- 
ernment by  revolution  or  conquest,  see  Id. 

The  proceedings  of  a  foreign  court  maybe  proved  by  a  sworn  copy.  Lincoln  v.  Battelle, 

6  Wend.  475 ;  Hill  v.  Packard,  5  Id.  8$7,  per  Allen,  Senator ;  Id.  p.  391,  per  Beardslev, 

Senator.    See  also  Id.  p.  385,  par  Walworth,  Ch. ;  1  Stark.  Ev.  191,  (6th  Am.  ed.) ; 

*430    per  Lord  EUenborough,  *in  Colins  v.  Mathew,  5  East,  475  ;  Baldwin  v.  Hale,  17 

John.  Rep.  273,  373.    But  not  by  an  office  copy.    See  Appleton  v.  Lord  Baybrooke, 

6  Maule  &  Sel.  34  ;  S.  C,  2  Starkie's  R^p.  6,  7. 

How  far  a  copy  of  foreign  judicial  proceedings  may  be  said  to  be  authenticated  by  the 
acts  and  conduct  of  the  party  against  whom  it  is  sought  to  be  used,  has  been  sometimes 
made  a  question.  In  an  auction  on  a  policy  of  insurance,  a  paper  purporting  to  be  a  copy 
of  a  decree  of  the  English  Court  of  Appeals  in  prize  causes  condemning  the  property 
insured  as  prize,  was  offered  by  the  plaintiffs  as  evidence  generally  for  the  jury.  The 
document  was  not  under  seal,  but  was  one  of  the  papers  exhibited  by  the  agent  of 
the  plaintifls  xo  the  defendant's  broker,  as  one  of  the  preliminary  proofs  of  loss.  At  the  time 
it  was  so  exhibited  an  indorsement  was  made  upon  it,  stating  the  day  of  its  exhibition, 
and  that  it  was  the  decree  of  condemnation.  Held,  that  it  was  not  evidence  of  anything 
contained  in  it ;  but  that  it  might  be  used  to  show  the  fact  of  its  exhibition  to  the  under- 
writer, when  such  fact  sljould  become  material.  Thurston  v.  Murray,  3  Binn.  Rep.  326. 
In  Delafield  v.  Hand  (3  John.  Rep.  310),  the  plaintiff  offered  in  evidence  a  translation  of 
the  proceedings  of  a  tribunal  at  Havre  ;  he  showed  that  the  same  translation  had  been 
put  into  the  hands  of  F.,  a  broker,  by  L.,  in  certain  suits  brought  by  L.  against  him  on 
policies  of  insurance  on  the  same  vessel,  for  the  same  voyage,  in  order  to  enable  F.  to 
adjust  the  loss  in  those  cases.  The  suits  by  L.  were  for  himself  and  the .  present  defend- 
ant who  was  master  and  owner  of  one-third ;  and  ±he  present  suit  was  for  moneys 
which  the  plaintiff  had  been  compelled  to  pay  in  the  former,  and  which,  as  was  contended, 
the  present  defendant  vras  himself  responsible  for.  The  court  held  that  the  putting  of  the 
document  into  F.'s  hands  by  L.,  as  above  mentioned,  did  not  preclude  the  present  defend- 
ant from  objecting  to  its  authenticity.  "It,  does  not  appear  from  the  testimony,"  say  the 
court,  "  that  such  a  privity  exists  between  L.  and  the  defendant,  as  to  conclude  him  from 
making  the  objection ;  L.  was  not  his  authorized  agent ;  besides,  if  that  were  the  case,  I 
cannot  discern  why  a  delivery  of  a  paper  in  one  cause  should  be  deemed  to  conclude  a 
person  from  objecUng  to  its  authenticity  in  another  action."  Id.  314,  315.  Further  as  to 
when  the  conduct  of  the  party  or  his  agent,  in  respect  to  papers,  shall  be  said  to  conclude 
1dm  from  objecting  to  their  authenticity,  see  ante,  note  313  ;  also  Senat  v.  Porter,  7  T.  R. 
158 ;  Gorton  v.  Dyson,  3  Moore,  558.  * 

•  The  judicial  proceedings  of  the  several  states  of  the  American  Union,  as  among  each 
other,  we  have  already  seen,  stand  upon  a  different  footing  from  the  proceedings  of 
courts  strictly  foreign.  By  the  4th  article  of  the  constitution  of  the  United  States,  power 
is  expressly  conferred  on  the  federal  legislature,  to  prescribe,  not  only  the  effect  of  such 
proceediugs,  but  the  mode  of  authenticating  or  proving  them.  See  ante,  note  305.  Pur- 
suant to  this  authority.  Congress,  by  a  law  of  May  26,  1790  (3  L.  U.  States,  102),  has  pro- 
vided, "That  the  records  and  judicial  proceedings  of  the  courts  of  any  state,  shall  be 
proved  or  admitted  in  any  other  court  within  the  United  States,  by  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  j  udge,  chief  j  ustice,  or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attesta- 
tion is  in  due  form."    By  an  act  of  Majch  37, 1804  (3  L.  U.  S.  631,  §  3),  the  above  provision 
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is  extended  to  the  records  and  judicial  proceedings  of  the  respective  territories  (tf  the 
United  States,  and  cotintrieB  subject  to  the  jurisdiction  thereof. 

The  particular  proceeding  contemplated  by  the  above-mentioned  statutes,  will  appear 
by  several  cases  ante,  note  305.  As  to  chancery  proceedings  of  another  state,  see  Id.; 
also  Barbour  Watts,  3  Marsh.  (Ken.)  Rep.  292,  393,  there  wrongly  cited  from  1  Marsh. 
The  probate  of  a  will  in  another  state  has  Ween  held  !l»judicial  proceeding,  which  may  be 
authenticated  under  the  act  of  Congress.  Balfour  v.  Chew,  5  Mart.  Lou.  Rep.  (N.  S.)517  ; 
Johnson  v.  Rannels,  6  Id.  621 ;  Ripple  v.  Ripple,  1  Rawle's  Rep.  386 ;  Ex  parte  Povall,  3 
Leigh,  816.  See  amte,  note  288 ;  also,  note  289.  So  as  to  letters  testamentary  (Allen, 
Adm'r  v.  Thaxter,  1  Blackf.  Rep.  399.  See  ante,  note  289,)  and  insolvent  proceedings  had 
under  the  laws  of  Louisiana.    Craig  v.  Brown,  1  Peters'  C.  C.  Rep.  352. 

If  the  court  whose  doings  are  sought  to  be  proved,  is  so  constituted  that  it  cannot  com- 
ply with  the  requisitions  of  the  act  of  Congress  for  lack  of  a  clerk,  or  other  requisite,  its 
proceedings  cannot  be  authenticated  in  this  mode ;  and  hence  may  be  proved  as  if  such 
court  were  strictly  foreign.  Kean  v.  Rice,  12;  Serg.  &  Rawle,  203,  308.  And  even  with 
regard  to  those  proceedings  coming  within  Vhfe-act  of  Congress,  the  better  opinion  is,  that 
the  mode  of  authentication  prescribed  by  it  is  not  to  be  considered  as  excluding  different 
modes  of  proof;  but  other  evidence,  good  according  to  established  principles  inde- 
*421  pendent  of  the  act  of  Congress,  may  be  *resorted  to.  Kean  v.  Rice,  13  Serg.  & 
Rawle,  303 ;  Baker  v.  Field,  3  Yeates'  Rep.  533 ;  EUmore  v.  Mills,  t  Hay  w.  Rep.  359 ; 
Pmntdexter's  Ex'rs  v.  Barker,  2  Id.  173,  174 ;  Ex  parte  Povall,  3  Leigh's  Rep.  816,  817. 
Oontra,  see  State  v.  Twitty,  2  Hawks'  Rep.  441, 443,  443.  Accordingly,  in  Pennsylvania, 
a  proceeding  of  justices  of  the  peace  of  New  Jersey,  condemning  a  vessel,  &c.,  for  gather- 
ing clams  and  oysters  contrary  to  a  local  statute,  was  held  suflScifently  proved  when  authen- 
ticated as  follows :  The  original  record  was  produced,  signed  by  the  justices ;  a  witness 
testified  to  its  identity  as  the  original,  and  proved  the  signatures  to  it  to  be  the  genuine 
handwriting  of  the  justices;  and  that  they  were,  at  the  time,  justices  of  the  peace;  evi- 
dence was  also  given  that  the  court  had  no  seal.  Tilghman,  C.  J.,  delivering  the  opinion, 
after  noticing  the  mode  of  authentication  adopted,  said  :  "  I  really  do  not  see  how  it  (the 
record  of  condemnation)  could  have  been  proved  in  a  more  convincing  manner."  Kean 
V.  Rice,  12  Serg.  &  Rawle,  303,  204,  208.  Further  as  to  the  Pennsylvania  mode  of  prov- 
ing a  judgment  of  a  neighboring  state  not  certified  according  to  the  act  of  Congress,  see 
Baker  v.  Field,  3  Yeates'  Rep.  532.  In  Virginia,  a  copy  of  a  Louisiana  probate  of  a  wiU, 
not  authenticated  according  to  the  act  of  Congress,  was  held  sufSciently  authenticated 
according  to  common-law  rules,  when  certified  under  the  hand  and  seal  of  the  judge 
of  probate,  and  his  oflScial  character  attested  by  the  governor's  certificate,  under  the  seal  of 
the  state,  stating  that  full  faith  and  credit  was  due  to  the  signature  of  the  judge  as  such. 
Ex  parte  Povall,  3  Leigh,  816.  See  ante,  note  388 ;  also  note  389.  In  Indiana,  letters  of 
administration  granted  in  another  state,  certified  by  the  clerk  of  the  court  without  the 
seal,  have  been  held  not  sufficiently  authenticated.  Allen  v.  Thaxter,  1  Blackf.  Rep.  399. 
A  record  of  a  territorial  court,  not  provable,  as  was  held,  under  the  act  of  Congress,  was 
decided  to  be  properly  authenticated,  in  Kentucky,  on  an  issue  oim/ul  tiel  record,  by  the 
attestation  of  the  clerk  under  the  seal  of  the  coilrt,  with  a  certificate  of  the  governor  under 
the  great  seal  of  the  territory,  certifying  that  the  person  attesting  the  record  as  clerk, 
was  the  clerk  of  the  court,  and  that  his  attestation  was  in  due  form.  Haggin  v.  Squires, 
3  Bibb's  Rep.  3.34.  335. 

A  record  of  a  court  of  the  United  States  («.  g.  the  Circuit  Court  of  the  United  States  for 
the  district  of  Massachusetts),  has  been  held,  in  New  York,  not  to  be  within  the  act  of 
Congress  :  and  where  a  copy  of  such  record  was  offered  in  the  Supreme  Court  of  the  latter 
State  upon  issue  joined  on  the  plea  of  nid  tiel  record,  the  authentication  was  held  suffi- 
cient, though  it  was  merely  certified  by  the  clerk  as  a  copy  under  the  seal  of  the  court ; 
and  the  court  say :  "  The  mode  of  certifying  the  record  in  the  present  case,  being  the 
ordinary  mode  used  in  Massachusetts,  instead  of  the  technical  exemplification,  we  are  of 
opinion,  as  it  is  also  under  the  seal  of  the  court,  that  it  is  sufficient."  Pepoou  v.  Jenkins, 
2  .Johns.  Cas.  119.    See  also  a  similar  case  decided  in  the  same  way,  and  upon  the  same 

f  round,  where  the  copy  offered  and  received,  according  to  the  report,  was  an  office  copy. 
enkins  v.  Kinsley,  Col.  Cas.  136.  Quere,  however,  for  the  Circuit  Court  of  the  United 
SK&tes,  in  relation  to  the  Supreme  Court  of  New  York,  has  been  regarded  as  the  court  of 
another  government  (Baldwin  v.  Hale,  17  Johns.  Rep.  373,  373  ;  Griswold  v.  Sedgwick,  1' 
Wend.  131) ;  and  clearly,  therefore,  mere  office  copies  of  their  judgments,  &c.,  are  not  com- 
petent evidence.  See  ante,  note  378.  But  examined  copies  are  receivable  (Baldwin  v. 
Hale,  m/prcC) ;  indeed  they  are  admissible  in  cases  of  judgments,  &c.,  strictly  foreign  in 
their  character.  Where  the  copy  of  a  record  of  the  District  Court  of  the  United  States, 
sitting  at  Baltimore,  was  offered  in  the  Circuit  Court  of  the  United  States  at  Philadelphia, 
authenticated  by  the  clerk,  under  the  seal  of  the  court,  the  same  was  held  sufficiently 
proved  ;  and  the  court  seem  to  have  taken  judicial  notice  that  the  seal'Svas  the  proper  seal 
of  the  District  Court.  United  States  v.  Wood,  2  Wheel.  Cr.  Cas.  835,  836,  338.  The  copy 
in  this  case  was  on  three  distinct  sheets  of  pfi!t)er,  not  attached  or  connected  together  ;  and 
the  court,  in  respect  to  an  objection  on  this  ground,  say,  "it  is  by  no  means  fatal  to  the 
evidence,  although  it  is  certainly  improper  to  certify  records  in  the  way  that  this  is,  in 
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sheets  unconnected  by  Bome  fastening.  But  if  the  court,  upon  inspection,  is  satisfied  (as 
we  are  in  tliis  case)  with  the  verity  of  the  record,  that  is  sufficient.  Id.  336,  328.  See 
further  as  to  proving  a  record  of  the  Circuit  Court  of  the  United  States,  Leveringe  v. 
Dayton,  4  Wash.  0.  C.  Eep.  698,  stated  ante,  note  379. 

In  Barbour  v.  Watts  (3  Marsh.  Ky.  Rep.  390),  the  plaintiff  offered  a  paper  purp(*ting  to 
be  a  decree  in  chancery  of  another  State ;  it  was  certified  by  the  clerk  with  the  seal  of  the 
court  annexed ;  a  witness  was  called  who  swore  that  the  clerk  was  clerk  of  the  court  at 
the  date  of  the  certificate :  that  he  the  \vitness,  had  read  the  original  decree,  but  it  was 
upwards  of  a  year  ago ;  that  he  could  not  repeat  its  contents,  and  had  not  compared 
*433  this  with  the  original ;  but  *having  seen  the  original,  and  ^equently  examined 
the  copy  since,  he  had  no  doubt  this  was  a  true  copy.  The  court  declined  deciding 
whether,  if  the  witness  had  sworn  thaj  he  had  compared  the  copy  with  the  original,  and 
that  it  was  a  true  one,  it  could  be  given  in  evidence ;  for  his  testimony  fell  far  short  of 
this  ;  and  as  it  lacked  the  certificate  of  the  presiding  judge  requisite  to  render  it  evidence 
under  the  act  of  Congress,  they  rejected  it  altogether.    Id.  393. 

In  New  Hampshire,  Massachusetts,  New  York,  and  Ohio,  it  has  been  held  with  respect 
to  the  judgments  and  proceedings  of  justices  of  the  peace  of  neighboring  states,  that 
they  were  incapable  of  being  proved,  except  in  the  common-law  mode,  for  justices' 
courts  do  not  possess  the  requisite  machinery  for  complying  with  the  act  of  Congress. 
See  Robinson  v.  Prescott.  4  N.  H.  Rep.  450 ;  Mahnrin  v.  Bickford,  6  Id.  567 ;  Warren  v. 
Flagg,  2  Pick.  Rep.  448;  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  544,  547;  1 
Wriglit's  Rep.  430 :  Thomas  v.  Robinson,  3  Wend.  267.  In  Connecticut,  however,  it  has 
been  laid  down,  that  in  those  states  where  a  j  ustice  of  the  peace  holds  a  court  of  record ; 
where  he  is  the  sole  justice,  and  has  no  clerk,  and  no  seal,  he  may  certify  that  he  is  the 
presiding  magistrate  and  clerk  of  the  court,  that  there  is  no  seal,  that  the  attestation  is 
in  the  usual  form,  and  then  subscribe  it  as  a  justice  of  the  peace.  And  this,  it  is  said, 
would  be  a  literal  compliance  with  the  act  of  Congress,  and  entitle  the  copy  of  the 
record  so  certified,  to  be  admitted  in  evidence  with  "  full  faith  and  credit,"  &c.  But  a 
copy  authenticated  only  by  the  certificate  of  the  justice,  stating  that  it  is  a  true  copy  of 
the  files  and  records  remaining  in  his  office,  is  not  sufficiently  proved,  either  at  common 
law,  or  according  to  the  act  of  Congress.  Bissell  v.  Edwards,  5  Day's  Rep.  363.  In 
Vermont,  though,  in  King  v.  Van  QUder  (1  D.  Chip.  Rep.  59),  it  was  held  that  a  Massa^ 
chusetts  justice's  judgment  was  not  within  the  act  of  Congress,  yet  that  case  has  been 
since  overruled ;  and  in  Starkweather  v.  Loomis  (3  Verm.  Rep.  573,  574),  the  Supreme 
Court  say  that  "  when  the  subject  came  to  be  examined  upon  principle  and  in  connection 
with  the  statutes  that  give  large  jurisdiction  to  justices  of  the  peace,  this  court  have 
felt  constrained  to  decide,  that  though  a  justice  of  the  peace  has  no  clerk,  yet,  when  the 
law  requires  him  to  keep  records,  he  must  be  considered  his  own  clerk  ;  and  if  he  has  no 
appropriate  seal,  he  may  use  a  common  seal,  or  possibly  certify  that  he  has  no  seal 
attached  to  his  office,  as  an  excuse  for  his  omitting  to  attach  one  to  his  copies  of  his 
record."  In  Blodget  v.  Jordan  (6  Verm.  Rep.  580),  the  same  d6ctrine  was  recognized. 
There,  the  plaintiff,  in  debt  ooQl  New  Hampshire  justice's  judgment,  produced  a  copy  of 
the  justice's  proceedings,  attested  by  the  justice.  See  the  form.  Id.  581,  583.  The 
defendant  also  offered  another  copy  of  the  justice's  record,  nearly  the  same  as  the  one 
used  by  the  plaintiff  except  that  there  was  added  to  it :  "  this  entry  appealed  to,"  and 
a  certificate  of  the  justice  that  these  words  appeared  on  his  docket,  that  the  word 
"  appealed,"  appeared  to  have  been  blotted,  that  they  were  in  his  handwriting,  but  why 
placed  thwe  he  could  not  tell ;  that  he  had  no  knowledge  of  there  having  been  an 
appeal,  save  from  what  appeared  on  his  docket,  and  that  the  copy  used  by  the  plaintiff 
was  made  in  haste,  and  so  far  as  it  differed  from  the  defendant's  copy,  it  was  incorrect, 
&c.  This  latter  certificate  was  attempted  to  be  used  in  order  to  show  that  the  judgment 
had  been  appealed  from  ;  but  the  court  held  it  "  no  evidence  at  all."  They  further  held, 
that  if  an  appeal  was  granted,  the  fact  must  appear  from  the  record,  and  could  not  be 
proved  by  parol.  Id.  585.  In  Kentucky  also,  a  justice's  judgment  of  another  state  may 
be  proved  according  to  the  act  of  Congress.    Scott  v.  Cleaveland,  3  Monroe's  Rep.  63. 

In  Ohio,  a  justice's  judgment  of  a  neighboring  state  (wliich  as  we  have  mentioned 
supra,  is  not  there  provable  under  the  act  of  Congress)  may  be  established  by  an  exam- 
ined copy  (Silver  Lake  Bank  v.  Harding,  1  Wright's  Rep.  430) ;  or  a  transcript,  properly 
authenticated.  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  546.  Where,  in  debt  on 
the  judgment  of  a  Pennsylvania  justice,  to  which  nul  tiel  record  was  pleaded,  a  trans- 
cript was  offered,  with  a  deposition  of  the  justice  of  his  being  such,  and  of  his  having 
rendered  the  judgment  on  the  day  of  the  date  thereof,  and  that  he  had  no  clerk  and  no 
seal,  but  acted  as  his  own  clerk  ;  held,  that  it  was  not  sufficiently  authenticated.  Silver 
Lake  Bank  v.  Harding,  1  Wright's  Rep.  430.  The  courts  there  have  invariably  required 
other  evidence  of  the  person  who  certifies  the  transcript  being  a  justice  than  his  own 
certificate ;  usually  the  certificate  of  the  clerk  of  the  County  Court,  and  the  seal  of 
the  court.  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,  546.  And  the  transcript  of 
a  justice's  judgment  of  another  state,  certified  by  him,  and  attested  by  the  prothonotary, 
has  bet'U  held  a  competent  authentication.  Kuhn  v.  Miller's  Adm'rs,  1  Wright's  Rep. 
127.  But  the  presiding  judge  of  the  Court  of  Common  Pleas  has  no  authority  to  attest 
a  justice's  judgment.    Id. 
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*423  *In  New  York,  where  the  like  doctrine  prevails  in  respect  to  the  construction  of  the  act 
of  Congress  as  in  Ohio,  it  was  held,  that  where  ajastice'sjudgment  of  a  neighboring 
state  is  sought  to  be  proved,  the  statute  conferring  jurisdiction  upon  the  justice  must  be 
shown,  in  additioji  to  the  ordinary  proof  of  his  proceedings.  See  ante,  note  306,  and  the 
cases«)f  Thomas  v.  Robinson,  3  Wend.  367,  Sheldon  v.  Hopkins,  7  Id.  485,  there  stated. 
This  is  laid  down  in  these  cases  as  a  rule  applicable  to  all  proceedings  of  inferior  cowHs  of 
neighboring  states.  See  wnte,  note  306,  and  the  cases  there  cited  ;  also,  Betts  v.  Bagley,  12 
Pick.  573,  581 ;  Mahurin  v.  Bickford,  6  N.  H.  Rep.  569  ;  and  ante,  note  388.  _  Since  the 
above  decisions,  however,  the  New  York  Legislature,  with  a  view  of  obviating  in  some 
degree  the  inconveniences  arising  from  the  doctrine  thus  established,  as  well  as  prescrib- 
ing a  uniform  mode  of  proof  to  which  resort  might  be  had  in  these  cases,  have  provided 
as  follows :  "  A  transcript  of  the  docket  of  any  justice  of  the  peace  of  any  town,  city  or 
county,  in  any  adjoining  state,  of  any  judgment  had  before  him  ;,  of  the  proceedings  in 
the  cause  before  such  judgment ;  of  his  jurisdiction  in  said  cause  ;  of  the  execution  issued 
thereon,  if  any,  and  of  the  return  of  the  said  execution,  if  any  ;  when  subscribed  by  such 
justice,  and  verified  in  the  manner  prescribed  in  the  next  succeeding  section,  shall  be  pre- 
sumptive evidence  to  prove  the  facts  stated  in  such  transcript."  L.  N.  Y.  of  1886,  p.  658, 
sess.  59,  chap.  439,  §  1.  "  To  entitle  such  transcript  to  be  read  in  evidence,  there  shall  be 
attached  thereto  a  certificate  of  the  said  justice  that  the  said  transcript  is  in  all  respects 
correct,  and  that  he,  the  said  justice,  had  jurisdiction  of  said  cause ;  and  also,  a  farther 
certificate  of  the  clerk  or  prothonotary  of  tlie  county  in  which  said  justice  resided  at  the 
time  of  rendering  such  judgment,  under  the  seal' of  the  Court  of  Common  Pleas  of  said 
county,  specifying  that  the  person  subscribing  such  transcript  was,  at  the  date  of  such 
judgment,  a  justice  of  the  peace  of  said  county,  and  that  'the  signature  thereto  is  in  liis 
own  proper  handwriting."  Id.  §  3.  "  Such  judgment  and  proceedings,  ajid  the  authority  to 
render  such  judgment,  may  also  be  proved  by  the  justice  who  rendered  such  judgment  by 
producing  his  docket,  or  a  copy  of  the  said  judgment,  in  court,  and  appearing  and  -being 
sworn  and  examined  as  a  witness  to  the  truth  and  correctness  thereof,  and  of  his  authority 
to  render  said  judgment."  Id.  |  3.  "  Nothing  in  this  act  contained  shall  be  construed  to 
prevent  the  introduction  of  evidence  to  controvert  any  and  all  ptrts  of  the  proof  in  relation 
to  the  validity  of  said  judgment,  so  rendered  in  any  adjoining  state."    Id.  §  4. 

(The  judgment  must  be  proved,  and  it  must  be  shown  that  the  justice  had  jurisdiction 
of  the  subject  matter  of  the  suit  and  of  the  person  against  whom  the  said  judgment  was 
rendered  ;  as  held  in  Thomas  v.  Robinson,  3  Wend.  367.  Under  the  statute  the  judgment 
may  be  proved  in  either  of  the  two  modes  provided  ;  first  by  a  transcript,  under  sections 
one  and  two  ;  and  second  by  calling  the  justice  as  a  witness  to  produce  his  docket  or  a 
copy  of  the  judgment  in  court,  and  examining  him  thereon.  If  the  judgment  is  not 
proved  by  the  transcript,  the  statute  giving  jurisdiction  must  be  proved.  Cole  v.  Stone, 
Hill  and  Denio,  360,  post,  p.  444.) 

In  New  Hampshire,  the  ordinary  rules  as  to  the  mode  of  proving  foreign  judgments 
apply  to  the  case  of  a  justice's  judgment  of  a  neighboring  state  ;  and  where  the  plaintiff, 
in  debt  upon  a  Vermont  justice's  judgment,  produced |||[hat  purported  to  be  a  copy  of 
such  judgment,  certified  as  a  true  copy  by  the  clerk  of  tM  County  Court,  the  authentica- 
tion was  held  insufficient.  Mahurin  v.  Bickford,  6  N.  Hamp.  Rep.  567.  It  was  suggesteii 
in  the  argument  that  the  copy  was  certilied  by  the  clerk  of  the  court  in  whose  office  the 
records  of  the  magistrate  were  deposited,  he  being  no  longer  in  office  ;  in  respect  to  which 
the  court  said,  "the  case  dfOes  not  state  this,  and  if  it  had  done  so,  that  alone  would  not 
be  sufficient.  .Had  it  been  made  to  appear  that  under  the  laws  of  Vermont  the  records  of 
this  magistrate  have  been  deposited  in  the  office  of  the  county  clerk,  and  that  he  is  the 
proper  officer  to  give  copies,  perhaps  a  copy,  having  his  attestation  duly  authenticated, 
might  have  been  held  BuiEoient.  3  Caines,  163."  Id.  p.  570,  571 .  See  Thomas  v. 'Tanner, 
6  Monroe,  53,  53,  54,  stated  infra, 

Where  a  state  court  is  required  by  its  own  laws,  independent  of  the  legislation  and 
constitution  of  the  federal  government,  to  give  full  local  effect  to  the  judicial  proceedings 
of  another  state,  this  renders  it  proper  and  necessary  to  give  effect  to  a  rule  of  evidence 
accompanying  and  making  part  of  such  proceedings,  and  providing  for  the  mode  of  proving 
them.  Acoorijingly,  in  Massachusetts,  in  the  case  of  a  New  York  insolvent  discharge, 
which,  by  the  law  of  the  latter  state,  was  declared  conclusive  evidence  of  the  facts  and 
proceedings  therein  contained  (see  ante,  note  834),  held,  that  it  must  have  the  same  effect 
in  the  former  state.  Betts  v.  Bagley,  13  Pick.  573,  581.  The  usual  jurisdictional  facts 
being  proved,  all  others  necessary  to  give  validity  to  the  discharge,  are  proved  by  the  dis- 
charge itself.  Id.  And  qiiere  ;  may  not  the  jurisdictional  facts  be  proved  by  the  recitals 
in  the  discharge,  except  perhaps  the  official  character  of  the  officer  granting  it  ?  (see  ante, 
note  393);  the  latter  was  proved  aliunde  in  the  above  case.    And  see  S.  C.,  ante,  note  293'. 

When  the  mode  of  authentication  prescribed  by  the  act  of  Congress  'is  adopted,  the 
following  particulars  are  to  be  attended  to  ; 

1 .  The  attestation  of  the  ofec/fc.— The  clerk  must,  in  general,  be  the  clerk  of  the  court  in 

*434    which  *the  judgment  was  rendered.    Kirklandv.  Smith,  3  Mart.  Lou.  Rep.  (N.  S.) 

497,  498  ;  Scott  v.  Blanchard,  8  Id.  306.    But  where  the  records  of  a  former  territorisil 

judge  of  probate  were,  on  the  admission  of  such  territory  into  the  Union,  transferred  to  tho 
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clerk  of  the  County  Court,  held,  in  Kentucky,  that  a  transcript  attached  by  such  clerk,  and 
conforming  in  other  respects  to  the  act  of  Congress,  was  properly  authenticated.  Thomas 
T.  Tanner,  6  Monroe,  53,  53,  54.  It  appeared  on  the  face  of  the  transcript  that  a  part  of  the 
proceedings,  viz :  the  probate  of  a  will  of  J.  T.,  was  had  before  the  Territorial  Probate 
Court,  and  that  the  other  part,  viz :  the  letters  of  administration,  were,  since  the  change 
of  government,  granted  by  the  County  Court ;  the  whole  was  probably  (though  the  case 
does  not  expressly  so  state)  certified  in  the  usual  way  of  authenticating  the  records  of  the 
County  Court.  It  was  objected  that  the  law  authorizing  the  transfer,  and  constituting  the 
county  clerk  a  certifying  officer  of  the  transferred  records,  should  be  proved  ;  but  the  court 
decided  (ftherwise,  giving  full  credit  to  the  certificates,  &c.,  and  presuming  everything 
light  and  according  to  the  local  law.    Id.     And  see  ante,  note  288. 

The  clerk's  attestation  is  to  be  in  the  form  prescribed  for  the  court  whence  the  record 
comes,  and  not  in  that  adopted  by  the  court  where  it  is  sought  to  be  used.     See  infra. 

In  South  Carolina,  where  in  a  debt  on  a  judgment  obtained  in  a  county  court  of  ''^^irginia, 
against  the  defendant,  as  bail  of  J.,  a  copy  of  the  judgment  against  J.  and  the  defendant, 
purporting  to  be  authenticated  under  the  act  of  Congress,  was  produced,  but  the  certificate 
of  the  clerk  merely  stated  the  same  to  be  a  transcript  of  the  judgment  against  J., 
vrithout  mentioning  the  defendant ;  held,  that  such  certificate  did  not  authenticate  the 
proceedings  against  the  defendant.  Lindenberger  v.  Bosseau,  2  Const.  Rep.  So.  Car. 
(Treadwell),  743.  "* 

The  clerk's  certificate  need  not  expressly  state  that  the  transcript  is  a  copy  of  the 
whole  proceedings.  His  certificate  that  the  transcript  is  truly  copied  from  the  record  of 
the  proceedings  of  the  court,  and  it  appearing  to  be  a  complete  record  is  enough.  Mudd 
V.  Beauchamp,  Litt.  Sel.  Cas.  142.  Where  the  clerk  certified  as  follows,  viz. :  "  that  the 
aforegoing  is  truly  taken  from  the  record  of  the  proceedings  "  of  his  court,  and  this  was 
accompanied  by  the  certificate  of  the  judge,  as  required,  held,  that  the  document  so 
authenticated  must  be  presumed  to  contain  a  full  copy  of  all  the  proceedings  in  this  case, 
and  so  was  admissible.  Ferguson  v.  Harwood,  7  Cranch,  408, 410,  412.  The  deputy  clerk 
cannot  certify ;  24,  N.  Y.,  294. 

2.  The  seal  of  the  court,  if  there  J>e  a  seal. — The  seal,  if  there  be  one,  is  indispensable. 
Allen  V.  Thaxter,  1  Blackf.  399.  If  the  court  have  no  seal,  that  fact  should  appear,  either 
in  the  certificate  of  the  clerk  or  that  of  the  judge.  Kirkland  v.  Smith,  2  Mart.  Lou.  Rep. 
(N.  S.)  497 ;  Alston  v.  Taylor,  1  Hayw.  Rep.  395,  note ;  Craig  v.  Brown,  1  Peters'  C.  C  - 
Rep.  352,  358.  Where  the  clerk's  certificate  of  a  Louisiana  record  had  the  seal  of  the 
then  late  territory  of  Orleans  affixed  to  it,  the  clerk  certifying  that  no  seal  had  as  yet  been 
provided  for  the  state,  the  court  said  :  "  In  this  case  the  seal  affixed  'i9  stated  to  be  that 
of  the  territory  of  Orleans,  not  of  the  court ;  and  it  is  further  stated  that  no  seal  ias  been 
provided  for  the  state ;  but  from  the  impression  of  the  seal,  it  would  seem  tiat  it  had 
belonged  to  the  court  before  the  territory  was  erected  into  a  state ;  in  which  ^ase  it  might 
well  continue  to  be  the  seal  of  the  court,  under  the  new  form  of  govern^nent,  although 
no  new  provision  for  that  purpose  had  been  made.  There  are  strcig  reasons  for  be- 
lieving that  the  circumstance  which  has  given  rise  to  this  objection  (viz. :  as  to  the  seal), 
has  proceeded  from  an  inaccuracy  of  expression  in  the  clerk."  No  ffficided  opinion,  how- 
ever was  given  on  the  point,  the  authentication  being  fatally  defecfive  in  other  particulars. 
Craig  V.  Brown,  supra. 

The  seal  of  the  court  must  be  annexed  to  the  certificate  of  tie  clerk  ;  its  being  annexed 
to  the  certificate  of  the  presiding  judge  will  not  answer.  Ti*ner  v.  Waddington,  3  Wash. 
C.  C.  Rep.  126. 

And  the  same  credit,  it  seems,  is  to  be  given  to  the  seoi,  as  is  given,  in  England,  to  the 
seals  of  their  own  courts.  Per  Parker,  J.,  in  Dunlap  f-  Waldo,  6  New  Hamp.  Rep.  450, 
453. 

3.  The  certificate  of  the  judge.  cJiief  justice,  or  presiding  magistrate,  <fcc.— The  certificate 
under  this  branch  of  the  requisition  should  he,  according  to  the  words  t)f  the  law,  by 
thejadge—i.  «.,  the  judge  of  the  court  in  which  the  judgment  was  given.  The  use  of  the 
definite  article  impHes  the  idea  of  a  j  udge  wh*;  alone,  constitutes  the  court.  If  the  court 
has  more  than  one  member,  none  can  certJiy  but  the  cJiief  or  presiding  one.  And  the 
certificate  should  contain  intrinsic  evidence  that  the  person  certifying  was  a  judge  of  the 

court  in  which  the  j  udgment  was  rMdered ;  and  not  only  so,  but  that  he  was  the  sole, 
*425    chief  or  presiding  judge,  as  the  esse  may  be.  Per  Martin,  J.,  *delivering  the  opinion 

of  the  court  in  Kirkland  v.  Smitfi,  2  Mart  Lou.  Rep.  497,  498.  See,  also,  Stephenson 
V.  Bannister,  3  Bibb's  Rep.  369,  870.  stated  infra.  And,  it  seems,  defects  in  this  respect 
cannot  be  supplied  aliunde.  Id.;  Kirkland  v.  Smith,  supra.  If,  however,  the  record 
oflFered  in  evidence  shows  that  th«  person  certifying  is  Chief  Justice,  the  certificate,  it  has 
been  said,  will  be  sufficient,  thoagh  the  fact  of  his  being  the  chief  or  presiding  judge  is 
not  stated  in  his  certificate.  Mudd  v.  Beauchamp,  Litt.  Sel.  Cas.  143.  Qusre,  however ;  . 
for  it  ought  to  appear  that  the  presiding  judge  possesses  that  character  at  the  time  of 
givingr  the  certificate  (Stephenson  v.  Bannister,  3  Bibb's  Rep.  370,  stated  infra) ;  and  how 
can  this  fact  appear  save  from  the  certificate? 

(Where  the  attestation  of  the  clerk  S.  W.  was  headed,  The  State  of  Mississippi,  Adams 
county,  and  the  certificate  purported  to  have  been  made  by  him  as  clerk  of  the  Circuit 
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Court  of  that  county,  under  seal,  at  tte  city  of  Natchez ;  and  the  judge's  certificate 
authenticating  the  clerk's  attestation  was  headed.  The  State  of  Miadasi/ppi,  Mrst  Judicial 
District  of  said  State,  aud  purported  to  have  been  made  by  him  as  presiding  judge  of  the 
Circuit  Court  of  the  first  judicial  district  of  said  state  "  which  district  includes  the  county 
of  Adams,"  and  concluded  by  certifying  that  S.  W.,  whose  genuine  signature  is  annexed 
to  the  above  certificate,  was  at  the  date  thereof  clerk  of  the  Circuit  Court  of  Adams 
county,  &c. ;  the  Court  of  Appeals  held  that  the  judge's  certificate  proved  itself,  and  was 
prima  facie  evidence  of  his  ofScial  character,  and  that  Adams  county  was  within  said  dis- 
trict. "  We  think  that  prima  facie  we  are  to  regard  the  magistrate  as  holding  the  official 
situation  which,  by  his  certificate,  he  professes  to  occupy ;  and  his  certificate  impprts  that 
he  is  the  presiding  judge  of  the  court  before  which  the  judgment  waSj^rendered.  If  it 
were  strictly  a  foreign  judgment  which  was  in  question,  the  law  would  be  different.  In 
such  cases,  the  existence  of  the  court  and  the  official  character  of  the  officers  must  be 
proved  taWore  effect  can  be  given  to  the  judgment.  But  courts,  in.  this  class  of  cases, 
recognize  without  proof  the  courts  and  judges  of  the  same  common  government."  Per 
Denio,  J.,  in  Batcher  v.  Rocheleau,  18  N.  T,  36,  90,  94.  The  attestation  must  be  signed 
by  the  clerk  :  it  is  not  sufficient  if  signed  by  his  deputy ;  Morris  v.  Patchin,  24  N.  Y.  394, 
ante,  p.  358.) 

The  chancellor  is  the  judge  of  the  Court  of  Chancery,  for  the  purpose  of  authenticating 
proceedings  of  his  court  under  the'  act  of  congress.  Scott  v.  Btenchard,  8  Mart.  Lou. 
Rep.  (N.  S.)  306. 

Where  the  judgment  sought  to  be  proved  was  rendered  in  the  Supreme  Court  of  the 
county  of  Jefferson^  Mississippi,  as  appeared  from  the  clerk's  certificate,  and  the  judge 
who  certified  was  me  judge  of  the  first  judicial  circuit,  the  authentication  was.  decided  to 
be  incomplete.  Non  constat,  say  the  court,  that  the  judge  who  certifies  or  attests  presides 
in  the  court  in  which  the  judgment  was  rendered.    Kirkland  v.  Smith,  awpra. 

In  Kentucky,  a  record  of  the  court  of  the  district  of  Union,  South  Carolina,  attested  by 
the  clerk,  with  the  seal  of  the  court  annexed,  and  the  certificate  of  two  judges  stating  it 
to  be  in  due  form,  one  of  them  stating  himself  to  be  the  judge  "  that  presided,  and  one 
of  the  judges  of  the  superior  courts  of  law  of  said  state,"  and  the  other  stating  himself 
to  be  the  senior  "judge  of  the  courts  of  law  of  said  state,"  was  held  to  be  insufficiently 
authenticated.  Stephenson  v.  Bannister,  3  Bibb's  Eep.  369.  "  It  cannot  be  admitted," 
Bay  the  court,"  "  that,  under  this  act,  any  judge  pf  any  court  of  the  same  state  may  cer- 
tify?, record.  It  must  be  the  judge,  if  there  be  but  one— or,  if  there  be  more,  then  the 
chief  justice  or  presiding  judge  or  magistrate  of  the  court  from  whence  the  record  comes, 
and  he  must  possess  that  character  at  the  time  he  gives  the  certificate.  If  this  be  the  cor- 
rect constsuction  of  the  act  (and  it  is  clearly  susceptible  of  no  other),  it  is  obvious  that 
neither  of  tV^  j  adges  who  have  certified  the  record  in  question  has  given  to  himself  the 
character  whicli  would  authorize  him  to  authenticate  the  record  by  his  certificate.  The 
statement  in  tlifc,first  certificate  that  the  judge  who  gave  dt  was  the  judge  '  that  presided,' 
implies  rather  thav  he  was  not,  than  that  he  was,  the  presiding  judge  of  the  court  from 
whence.the  record  c^me,  at  the  time  he  gave  the  certificate ;  and  the  statement,  '  that  he 
was  one  of  the  judgeVpf  the  superior  courts  of  law,'  certainly  cannot  import  that  he  was 
a  judge,  much  less  the  nole  judge,  chief  justice  or  presiding  judge  of  that  court.  The 
certificate  of  the  other  ju&^e,  'that  he  was  the  sei^ior  judge  of  the  courts  of  law'  of  his 
state,  so  far  from  implying  ijjiat  he  possessed  the  character  which  would  authorize  him 
to  give  such  a  certificate,  doen,  not  even  indicate  that  he  had  any  relation  to  the  court 
from  whence  the  record  came.  "  Cases,  no  doubt,  may  occur,  as  was  supposed  in  the  argu- 
ment, in  which  no  judge  can  with  truth  or  propriety,  except  at  particular  times,  be 
denominated  the  judge,  chief  justice  or  presiding  judge,  or  magistrate  of  a  particular 
court ;  as  where  different  judges  constitute  the  same  court  at  different  times,  by  rotation, 
an  instance  of  which  is  to  be  found  in  \he  organization  of  the  general  court  of  this  state. 
But  it  does  not  follow  that  any  judge  of  i,  court  thus  organized  may  certify  a  record  when 
he  is  not  the  judge,  chief  justice  or  presiding  judge,  because  he  had  been  before,  or 
might  be  thereafter,  possessed  of  that  chtiracter.  The  only  inconvenience  that  results 
from  cases  of  that  kind,  is  the  delay  that,  income  instances,  must  occur  in  waiting  until 
some  judge  is  qualified  by  his  situation  to  gi\^  the  requisite  certificate.  This  inconven- 
ience, though  perhaps  of  more  frequent  ocpurren<;e,  is  not  greater  than  may  be  produced 
in  other  cases  by  the  absence,  death,  resignation  ^r  removal  of  a  judge ;  aud  these  are 
cases  evidently  not  provided  for  by  the  act  of  Congress.  Whether  they  were  not  fore- 
seen, or  were  intentionally  omitted,  cannot  be  certainly  told,  nor  is  it  material,  for  in 
neither  case  is  it  competent  for  a  court  to  supply  ths,  defect.  But  where  it  admitted 
in  the  cases  that  are  put,  where  there  is  no  judge  at  tlie  time  the  record  is  authenti- 
cated possessing  the  character  of  the  judge,  chief  justice, or  presiding  judge,  that  any 
judge  who,  by  the  organization  of  the  court,  might  in  rotation  become  possessed  of  that 
character,  would  be  authorized  to  certify  the  record,  still  we  could  not  know  that  the 
court  from  whence  the  record  in  this  case  comes  was  so  organized.  The  laws  of  a  sister 
state  are  clearly  not  matters  of  law  here,  of  which  the  courts  must  be  presumed  to  liave 
a  knowledge.  From  the  nature  of  things,  they  must  be  mere  matters  of  fact, 
*436    *and  must  be  proved,  like  other  facts,  by  competent  testimony ;  but  of  the  laws  of 
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South  Carolina  upon  this  subject  no  evidence  was  prodticed  in  the  court  below,  and 
none  can  be  admitted  in  this  court  which  was  not  produced  in  the  inferior  court.  We 
are,  therefore,  of  opinion  that  the  record  was  correctly  rejected  as  evidence  in  the  court 
below."    Id. 

It  is  indispensable  that  the  judge  should  state  in  his  certificate,  that  tlie  attestation  of 
the  derk  is  in  due  form.  These  words  in  the  certificate  mean,  that  the  attestation  is  in  the 
form  adopted,  by  positive  law  or  practice,  for  authenticating  similar  records  in  the  state 
whence  the  record  comes.  The  intention  of  Congress  was,  not  that  the  attestation  should 
be  according  to  the  form  used  in  the  state  where  it  was  offered,  or  to  any  other  form  gen- 
erally observed,  but  according  to  the  form  prescribed  for  the  court  where  the  proceedings 
was  had  ;  and  the  certificates  of  the  presiding  judge  is  the  only  evidence  which  can  be 
received  of  such  form  having  been  complied  with.  Craig  v.  Brown,  1  Peters'  C.  C.  Rep. 
353 ;  Smith  v.  Blagge,  1  John.  Cas.  338,  339 ;  Tipton  v.  Mayfield's  Curator,  10  Lou. 
Rep.  (by  Curry)  189,  193 ;  United  States  v.  Wood,  3  Wheel.  Crim.  Cas.  338 ;  Conkliu's 
Treat.  356 ;  Drummond  v.  Magruder,  9  Cranch,  133,  135 ;  Barbour  v.  Watts,  3  Marsh. 
Ken.  Rep.  393.  See  Henthorn  v.  Doe,  1  Blacltf.  160  ;  Id.  164,  note  3.  Hence,  a  mere  cer- 
tificate verifying  the  handwriting  of  the  clerk  is  not  enough.  Craig  T.  Brown,  sv/pra.  No 
evidence  can  be  received,  contradictory  to  the  certificate,  for  the  purpose  of  showing  that 
the  attestation  is  not  in  due  form.  Ferguson  v.  Harwood,  7  Cranch,  408,  413 ;  Conklin's 
Treat.  356. 

The  judges  certificate  should  also  show,  it  seems,  the  official  character  of  the  clerk,  viz : 
that  he  is  a  clerk  of  the  court  whose  proceedings  are  sought  to  be  authenticated.  Bar- 
bour V.  Watts,  3  Marsh.  Ken.  Rep.  393  ;  Scott  v.  Blauchard,  8  Mart.  Lou.  Rep.  (N.  S.)  303, 
306.     Contra,  see  United  States  v.  Wood,  3  Wheel.  Crim.  Cas.  338. 

In  Alabama,  a  decree  of  the  justices  of  the  County  Court  of  Cumberland,  Virginia,  was 
held  to  want  all  the  ingredients  required  by  the  act  of  Congress,  when  authenticated  as 
follows  :  "  I  do  certify  that  the  foregoing  is  a  true  copy,  taken  from  the  records  of  the 
clerk's  office  of  the  county  of  Cumberland.  In  testimony  whereof  I  have  hereunto  set 
my  hand,  and  caused  the  seal  of  my  office  to  be  affixed,  the  33d  day  of  August,  1831,  in 
the  forty-sixth  year  of  our  foundation.  Virginia,  Cumberland  county,  set. :  I,  John  Wood- 
son, presiding  justice  of  the  peace,  do  hereby  certify  ths^t  the  foregoing  attestation  is  in 
due  form.  Given  under  my  hand,  this  33d  day  of  August,  1831,  John  Woodeon."  The- 
official  seal  was  attached  to  the  clerk's  certificate.  Allen  v.  Executor  of  Allen,  1  Alab. 
B.  349. 

We  notice  ante  (note  403),  the  mode  of  trial  where  a  domestic  record  is  put  in  issue  by 
the  plea  of  nul  tiel  record.  It  wa§,  there  seen  also,  that  a  j  udgment  of  a  court  of  the 
United  States,  when  put  in  issue  hjfcthe  like  plea,  must  be  tried  by  a  jury.  So  too  in 
England,  as  to  an  Irish  judgment.  Collins  v.  Mathew,  5  East,  473.  See  S.  C,  2  Smith's 
Rep.  35. 

It  is  otherwise,  however,  when  the  judgment  of  a  court  of  record  of  a  sister  state  is  put 
in  issue  by  the  plea  of  nvl  tiel  record.  Such  issue  is,  in  general,  to  be  tried  by  the  court 
and  not  by  the  jury.  Hall  v.  Williams,  6  Pick.  337,  339  ;  Carter  v.  Wilson,  1  Dev.  &  Batt. 
Rep.  363,  365  ;  Curtis  v.  Gibbs,  1  Penningt.  Rep.  399,  405,  per  Pennington,  J. 

'The  above  cases  of  Hall  v.  Williams,  and  Carter  v.  Wilson,  concur  that  the  trial  is  to 
be  by  inspection  of  the  authenticated  copy.  Is  this  so  where  the  record  is  not  authenti- 
cated under  the  act  of  Congress,  but  in  the  common-law  mode,  as  by  a  sworn  copy,  &e.  ? 
or,  must  the  trial  then  be  by  jury?  Some  cases  would  seem  to  contemplate  that  the  trial 
is  to  be  by  the  court,  only  where  the  statute  mode  of  proof  is  resorted  to.  See  Hall  v. 
Williams,  supra,  in  connection  vidth  Collins  v.  Mathew,  5  East,  473,  474,  475,  per  Lord 
EUenborough ;  S.  C,  3  Smith's  Rep.  35.  But  we  have  seen  by  several  decisions  cited 
infra,  that  the  act  of,Congres3  does  not  operate  to  exclude  other  modes  of  authentication; 
and  many  cases  cited"  ante  (note  305,  et  seq.),  will  be  found,  in  which  it  has  been  expressly 
held,  and  that  too  upon  demurrer,  that  nul  tiel  record,,  and  not  nil  debet,  was  the  proper 
answer  to  an  allegation  of  the  judgment  of  a  court  of  record  in  a  sister  state.  If,  then, 
the  question  whether  the  trial  is  to  be  by  the  court,  or  by  the  jury,  is  to  depend  upon  the 
particular  mode  of  authentication  adopted,  how  shall  the  pleader  determine  whether  to 
conclude  his  plea  to  the  court,  or  the  country  ?  He  surely  cannot  anticipate  in  that  stage 
of  the  proceedings  that  his  adversary  will  resQrt  to  the  statute  instead  of  the  common- 
law  mode  ;  nor  can  his  adversary,  on  the  other  hand,  be  deprived  of  his  election  to  adopt 
which  mode  he  pleases.  This  practical  difficulty,  it  seems  to  us,  shows,  that  in  all  cases 
the  trial  is  to  be  by  the  court,  irrespective  of  ,the  mode  of  proof ;  and  that  when  the  com- 
mon law  mqde  is  adopted,  the  evidence  to  ajithenticate  the  copy  is  to  be  addressed  to  the 
court,  and  its  sufficiency  passed  upon  them  as  preliminary  to  the  act  of  inspection. 

The  rule  in  New  York,  however,  is  diflVrent ;  for  there,  as  we  have  seen,  the  trial  of  the 
iaaae  oi  nul  tiel  record  m\iBt,-ia  al\  cases  be  by  jury.  See  ante,  note  403;  Grah.  N.  Y. 
Prac.  765  (3d  ed.)  And  a  decree  of  a  court  of  chancery  of  another  state,  it  seems,  is  an 
exception  to  the  above  general  doctrine  ;  for  "  orders  in  chancery  are  not  of  record  to  be 
tried  by  the  record,  but  by  a  jury."  See  Evans  v.  Tatem,  9  Serg.  &  Rawle,  353,  361 ; 
Doughty  V.  Fawn,  Telv.  336 ;  Co.  Litt.  260  ;  Hunt  v.  Lyle,  6  Yerg.  413 ;  8  Id.  143 ;  Elliott 
V.  Ray,  3  Blackf.  31 ;  M'Kim  v.  Odom,  8  Fairf.  94. 
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*427  *  Foreign  Laws.  How  proved.  In  connection  with  the  question  as 
to  the  proof  of  foreign  and  colonial  judgments  may  he  considered 
the  proof  of  foreign  and  colonial  laws  generally,  of  which,  as  has 

*428  already  heen  stated,  our  courts  will  not  take  *judicial  notice.  (1)  The 
existence  of  such  laws  must  therefore  always  be  proved. 

In  note  305,  we  discussed  the  question  as  to  how  the  court  before  which  the  judgment 
of  a  neighboring  state  is  sought  to  be  proved,  Shall  ascertain  the  local  law  upon  which 
its  effect  depends.  Several  cases  were  there  examined,  and,  among  others,  some  going  to 
favor  the  notion  that  such  law  must  be  judicially  recognized  by  the  court  which  is 
to  award  to  the  judgment  "  lull  faith  and  credit."  Such  also  will  be  found  to  \>e  the 
bearing  of  Ripple  v.  Ripple  (1  Rawle,  386),  and  Thomas  v.  Tanner  (6  Monroe;  53),  cited 
write,  note  388. 

The  recent  case  of  Carter  v.  Wilson  (1  Dev.  &  Batt.  Rep.  362),  speaks  on  this  subject, 
though  rather  unsatisfactorily,  and  without  laying  down  any  rule  with  respect  to  it.  The 
point  presented  waSj^hether  the  replication  of  nvl  tiel  record,  to  a  plea  of  a  former 
judgment  of  another  state,  is  to  be  tried  by  the  jury  or  the  court.  That  was  determined 
in  accordance  with  the  general  doctrine  stated  supra  :  viz :  that  the  trial  was  to  be  by  the 
court ;  and  Ruffin,  C.  J.,  who  delivered  tne  opinion,  said :  "  Whatever  diflBculties 
the  courts  of  one  state  may  find  as  to  the  mode  or  means  of  ascertaining  the  effect  of 
orders,  or  the  operation  of  the  adjudications  of  the  courts  of  another  state,  it  is  now 
deemed  settled  law,  that  it  is  not  the  province  of  the  jury.  No  issue  can  be  made  upon 
such  a  record,  which  will  bring  that  question  before  the  jury.  It  may  be  that  the  courts 
may  take  judical  notice  of  the  laws  of  the  sister  states  to  this  purpose  and  to  this  extent, 
aiding  themselves  with  such  lights  from  books,  or  the  professors  of  the  law  of  the  state 
from  which  the  record  comes,  as  they  can  obtain.  It  may  also  be,  that,  from  necessity,  a 
new  rule  of  evidence  must  be  adopted  whereby  testimony  may  be  taken,  and  addressed 
on  this  point  to  the  court  and  not  to  the  jury.  But  since  the  case  of  Mills  v.  Duryee 
(7  Cranch's  Rep.  484),  reviewed  and  affirmed  in  Mayhew  v.  Thatcher  (6  Wheat.  Rep.  139), 
mil  tid  record  is  the  only  plea  or  replication  when  a  record  of  another  state  is  declared  on 
er  pleaded  in  bar  ;  and  it  is  put  upon  the  footing,  not  of  a  foreign  judgment,  but  that  of 
a  domestic  forum."    Id.  365. 

We  noticed  several  cases  ante  (note  305),  directly  favoring  the  notion,  that  though  the 
mode  of  authentication  prescribed  by  the  act  of  Congress  was  not  pursued,  still  the  judg- 
ment of  a  neighboring  state,  when  proved  in  any  other  legitimate  mode,  is  within  the 
constitution,  and  entitled  to  full  faith  and  credit.  AcoWdingly,  in  Pennsylvania,  where  a 
record  of  justices  of  New  Jersey  was  proved  in  the  common-law  mode,  and  not  at  all  in 
compliance  with  the  act  of  Congress,  it  was  held  conclusive  under  the  constitution,  even 
with  respect  to  their  constructipn  of  the  law  of  the  latter  state  under  which  they  acted. 
Kean  v.  Rice,  13  Serg.  &  Rawle,  303,  208.  See,  also,  Carter  v.  Wilson,  1  Dev.  &  Batt. 
Rep.  363.    But  see  Baker  v.  Field,  3  Yeates'  Rep.  533. 

(Where  the  certificate,  or  attestation  to  the  clerk's  certificate,  describes  the  person  sign- 
ing it  as  judge  of  the  court,  it  will  not  be  presumed  that  the  court  was  composed  of  more 
than  one  judge.  Central  Bank  ot  Georgia  v.  Veasey,  14  Ark.  (1  Barb.)  673.  See  Catliu  v. 
Underbill,  4  M'Lean,  199.  Nor  will  the  authentication  be  impaired  by  a  superfluous 
certificate.  Young  v.  Chandler,  13  B.  Mon.  353.  The  certificate  of  the  judge,  under  the 
act  of  Congress,  must  show  that  the  attestation  of  the  clerk  was  in  due  form.  Wilburu 
V.  Hall,  16  Mis.  (1  Bennett)  426.  It  is  in  due  form  when  attested  by  the  clerk  under  the 
seal  of  the  court,  and  the  certificate  showing.it  to  be  in  due  form  is  made  by  the  chief  or 
presiding  judge.  Ducommon  v.  Hysinger,  l4  111.  249  ;  Thomson  v.  Manrow,  1  Cal.  438; 
aeron  v.  Felder,  15  Ala.  304,  633 )  Settle  v.  Alison,  8  Geo.  301.) 

(1)  Ante,  Vol.  I.  And  see  1  P.  Wms.  431 ;  8  Ves.  &  B.  39  ;  Ganer  v.  Lansborough  (Lady), 
Peake  N.  P.  C.  17.  &    \       ih 

The  States  of  the  Union  are  so  far  considered  foreign  to  each  other  as  to  render  it  neces- 
sary, in  the  Courts  of  each,  to  prove  the  statute  laws  of  the  others  as  foreign  laws 
Holmes  v.  Boughton,  10  Wend.  75  ;  The  Bank  of  Chillicothe  v.  Dodge,  8  Barb.  333  ;  Bowen 
V.  Newell,  3  Kernau  R.  390.  The  rule  is  that  the  statutes  of  a  sister  State  are  to  be 
proved  by  producing  an  exemplified  copy,  a  copy  certified  by  the  Secretary  of  State, 
attested  by  the  great  seal  of  the  State.  Wilson  v.  Lazier,  11  Gratt.  (Va)  477  •  Lisk  v 
Woodruff,  15  111.  15  ;  Stevens  v.  Bomar,  9  Humph.  546. 

But  the  statutes  of  a  sister  State,  purporting  to  have  been  printed  by  its  authority, 
have  been  held  prima  facie  evidence  of  them.  Em^ry  v.  Berry,  8  Foster  (N.  H.)  473 ; 
Dixon  V.  Thatcher,  14  Ark.  (1  Barb.)  141 ;  Barkman  v.  Hopkins,  6  Eng.  l57 ;  Stewart  v.' 
Swanzy,  33  Miss.  (1  Cush.)  503  ;  Eld  v.  Gorham,  20  Conn.  8 ;  Burton  v.  Anderson,  1  Texas 
93,  203,  484.  On  the  same  principle  the  Civil  Code  of  France,  purporting  to  be  printed  at 
the  royal  press  in  Paris,  and  received  in  our  international  exchanges,  hps  been  admitted 
in  evidence  as  proof  of  the  law  of  France.  Ennis  v.  Smith,  14  How.  U.  S.  400.  See  also 
Lacon  v.  Higgins,  3  Com.  Law  R.  043 ;  16  Id.  425.  As  a  written  law  or  statute  law,  it 
must  be  proved  by  a  copy  (Spaulding  v.  Vincent,  24  Vt.  501) ;  but  the  common  law  of  a 
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It  appears  to  have  Ven  at  one  time  considered  that  although  an  unwritten 
law  might  be  proved  hy  witnesses  professing  competent  professional  skill,  (1) 
yet  the  written  laV  of  a  foreign  State  ought  to  be  proved  by  a  copy  of  the 
law  properly  auth6ntica(ted.  (2)  But  this  doctrine  has  been  expressly  over- 
ruled, and  it  has  now  b?en  decided  in  the  House  of  Lords  (3-)  that  foreign 
law  must,  in  every  case,  \%  proved  by  a  witness  who  is  skilled  m  the  subject, 
and  though  he  may  refa-  to  foreign  law  books  to  correct  or  confirm  his 
opinion,  the  law  itself  canlot  be  taken  from  any  book.  (4) 

^ ____ ^ « 

foreign  country  may  be  pipved  ly  parol  (WUcocks  v.  Phillips,  Wallace,  jr.  47)  ;  by  a  wit- 
nees  who  is  acquainted  wilji  guct  law  (Gardner  v.  Lewis,  7  Gill,  377) ;  as  a  fact  (Monroe  v. 
Douglass,  1  Selden,  447).     See  Coie  of  New  York,  §  426. 

There  are  cases  in  which  the  court  has  proceeded  upon  its  own  knowledge  of  the  laws 
of  a  sister  State  (HerschfelSt  v.  Dexel.  13  Geo.  582) ;  and  the  presumption  is  that  the 
common  law  of  a  sister  State  is  th«  same  as  that  of  the  forum.  Averett  v.  Thompson,  15 
Ala.  678. 

(1)  Millar  v.  Heinrich,  4  Camp.  155. 

(3)  See  Gen.  Picton's  Case,  30  How.  St.  Tr.  491 ;  Boehtlink  v.  Schneider,  3  Esp.  58 ; 
Clegg  V.  Levy,  3  Camp.  166  ;  Freemoult  v.  Dedire,  1  P.  Wms.  431 ;  Middleton  v.  Janverin, 
2  Hagg.  Cons.  R.  442.  In  Lacon  v>  Higgins  (3  Stark.  R.  178),  Lord  Tenderden,  C.  J., 
admi'ted  a  copy  of  the  Civil  Code  ol  France,  produced  by  the  French  vice-consul,  who 
stated  that  it  was  an  authentic  copy  (Of  the  law  of  France,  upon  which  he  acted  at  his 
office,  and  that  it  was  printed  at  the  iffice  for  printing  the  laws  of  France,  and  would  be 
acted  upon  in  any  of  the  French  ooart^ 

(3)  Sussex  Peerage  Case,  11  CI.  &  Fit  85, 134.    See  also  1  C.  &  K.  751. 

(4)  See  also  the  Baron  deBode'sCase,8  Q.  B.  308,  i46,;  Nelson  (Earl) v.  Beaufort  (Lord), 
8  Beav.  527;  Cocks  v.  Purday,  3  C.  &  K.  369.  See  also' the  judgment  of  Sir  W.  Scott,  in 
Dalrymple  v.  Dalrymple,  3  Hagg,  Cons.  R.  81 ;  and  Lord  Brougham's  remarks,  Statesmen 
in  the  time  of  Geo.  HI  (3d  series),  p.  76.  . 

Note  413. — The  general  rule  is,  that  the  party  seeking  advantage  from  a  foreign  law, 
or  the  law  of  another  State  of  the  Union,  must  prove  its  existence ;  for  the  courts  of  one 
State  or  country  are  not  bound,  «c  offi&o,  to  notice  the  local  regulations  of  another. 
Strother  v.  Lucas,  6  Pet.  Rep.  673 1  Talbot  v.  Seeman,  1  Cranch,  88 ;  1  Bald.  Rep.  615 ; 
Church  v.  Hubbart,  3  Cranch,  187,  336,  231;, Haven  v.  Foster,  9  Pick.  113,  130  ;  Raynham 
V.  Canton,  8  Id.  393,  396  ;  Brackett  \.  Norton,  4  Conn.  Rep.  517,  520,  521  ;  Smith  v. 
*439  Blagge,  1  John.  Cas.  338 ;  Legg  v.  Legg,  8  *Ma8s  Rep.  99 ;  Hebron  v.  Marlborough, 
3' Conn.  Rep.  18  ;  Lincoln  v.  Baittelle;6  Wend.  483 ;  Freemoult  v.  Dedin,  1  P.  Wms. 
431 ;  Ocean  Ins.  Company  v.  Francis,  3  Wenl.  64  ;  S.  C,  6  Cowen's  Rep.  64 ;  Brush  v.  Scrib- 
ner,  11  Conn.  Rep.  388,  407  ;  Hempstead  v.  Jeed,  6  Conn.  Rep.  486  ;  Sterling  v.  Plainfield, 
4  Id.  116 ;  Wilson  v.  Smith,  5  Yerg.  379,  358,  399  ;  Greenwade  v.  Greenwade,  3  Dana's 
Rep.  497  ;  Cone  v.  Cotton,  2  Blackf  83,  84 ;  Stout  v.  Wood,  1  Id.  71 ;  Elliott  v.  Ray,  3  Id. 
83  ;  Thomas  v.  liobinson,  8  Wend.  367^  Stalfe  v.  Jackson,  2  Dev.  568  ;  Ripple  v.  Ripple,  1 
Rawle's  Rep.  386 ;  Talbot  v.  David,  2  Marsh.  Ky.  Rep.  609 ;  Stephenson  v.  Bannister, 
3  Bibb,  371 ;  Thompson  v.  Ketchum,  8  John  Rep.  189  ;  Warner  v.  The  Commonwealth, 
3  Virg.  Cas.  95 ;  Dennison  v .  Hyde,  6  Conn,  Rep.  508 ;  Wirn wag  v.  Pawling,  5  GiU  & 
John.  508. 

The  jurisprudence  of  the  several  states  of  the  Union  is  not  viewed  as  foreign,  in  any 
sense,  in  the  courts  of  the  United  States  Hence,  the  Supreme  and  Circuit  Courts  of  the 
United  States,  are  to  take  judicial  notice  of  the  public  laws  of  the  several  states,  when- 
ever they  are  called  upon  to  consider  and  apply  them,  without  their  being  formally 
proved.  Owings  v.  Hull,  9  Pet.  Rep.  697,  636.  See  Hinde  v.  Vattier,  5  Id.  898 ;  also 
infra.  * 

The  legJslation  of  the  federal  government,  likewise,  is  not  to  be  regarded  as  foreign, 
by  the  courts  of  the  several  states  of  the  Union ;  and  therefore  such  courts  are  bound, 
ex  officio,  to  notice  all  public  acts  of  Congress  (iven  including  those  which  relate  exclu- 
sively to  the  affairs  of  the  District  of  Columbia),  without  their  being  proved.  Canal 
Company  v.  RaU  Road  Company,  4  Gill  &  John.ll.  63 ;  Owings  v.  Hull,  9  Pet.  Rep.  625 ; 
Young  V.  Bank  of  Alexandria,  4  Cranch,  384,  888.     See  infra. 

Laws  of  one  state,  when  operative  in  another,  may  be  judicially  noticed  by  the  courts 
of  the  latter.  Accordingly,  in  Indiana,  where  lands  lying  within  that  state  were  con- 
ceded to  be  subject  to  the  legislation  of  iVirginia  for  certain  purposes,  held,  that  the 
courts  there  might  take  j  adicial  notifce  of  the  Virginia  laws,  made  in  respect  to  such 
lands,  without  their  being  specially  proved.    Eenthorn  v.  Doe,  1  Blackf.  157,  161  — 164. 

Where  no  judicial  notice  can  be  taken  of  a  foreign  law,  or  the  law  of  a  neighboring 
state,  as  the  case  may  be,  and  no  proof  is  given  in  relation  to  it,  the  court  will  usually 
decide  according  to  its  own  laws.  See  the  cases  supra  ;  also  Brown  v.  Gracey,  2  Dowl. 
&  Eyl.  41,  n.  a.  And  this,  for  the  obvious  reason,  that  the  court  not  being  judicially 
inrormed  as  to  any  other  law,  has  no  rule  of  decision  save  the  laws  of  its  own  sovereignty. 

Vol.  n.  46 
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Allen  V.  Watson,  3  Hill's  Rep.  319,  333 ;  Sherrill  T.  Hopkins,  1  Coweji's  Rep.  103 ;  Legg 
V.  Legg,  8  Mass.  Rep.  99  ;  Holmes  v.  Broughton,  10  Wend.  75 ;  Mason  v.  Wash,  Breese's 
Rep.  16,  17 ;  Harper  v.  Hampton,  1  Harr.  &  John.  710;  Monroe  y.  Douglass,  1  Seld.  448. 

ixi.  Louisiana,  the  same  general  doctrine  has  been  laid  down,  viz :  fliat  if  the  court  has 
no  means  of  information  as  to  what  the  law  of  another  couBtry  o?  state  is,  it  will  act 
upon  its  own  laws.  Arayo  v.  Currell,  1  Mill.  Lou.  Rep.  541  Croaier  v.  Hodge,  8  Mill. 
Lou.  Rep.  357,  858.  But,  if  such  country  once  constituted  part  o(,  the  same  kingdom  or 
government  with  that  where  the  court  sits,  and  they  were  governed  by  the  same  laws, 
the  court  will  take  judicial  notice  of  the  laws  which  prevailed  in  both  before  their 
separation,  as  matter  of  public  history,  and  presume  them  mchanged  till  the  contrary  be 
shown.  Id.  See  S.  P.,  Malpioa  v.  M'Kown,  1  Mill.  Lou  Rep,  348,  355.  Hence,  on  a 
question's  to  the  laws  of  Mexico,  the  courts  in  Louisiana  take  judicial  notice  of  the 
laws  which  were  common  to  both  before  their  separition,  pnd  decide  according  to 
such  laws,  until  it  be  aflBrmatively  shown  that  they  hare  bees  changed  by  subsequent 
legislation.  Arayo  v.  Currell,  1  Mill.  Lou.  Rep.  538,  541*,  541 ;  Malpica  v.  M'Kown,  Id. 
254,  255,  256.  "  It  is  not  understood  by  us,"  say  the  ooart,  "  fhat  the  separation  of  the 
countries  renders  the  laws  in  existence  at  the  time  they  divide,  foreign  to  each  other. 
The  act  of  political  separation  does  not  destroy  the  knowledge  possessed  in  both,  that 
they  were  subject  to  the  same  law,  and  what  that  Jaw  wjiS.  Any  change  made  in  it 
after  the  countries  became  independent  of  each  othe:,  any  new  statute  passed  in  either, 
would  certainly  come  under  the  general  rule.  Beciuse  it  was  at  no  time  common  to 
both  But  those  laws  which  were,  stand  on  quite  a  dif^rent  footing.  The  rule,  like 
every  other  in  regard  to  evidence,  is  founded  on  good  sense.  Courts  require  proof  of  the 
laws  of  another  country,  because  they  do  not  j  udidally  possess  the  means  of  knowing 
them.  But  when  they  do  possess  judicial  knowle^e  of  them,  there  seems  no  object  in 
requiring  evidence  of  that  which  is  already  known.  We,  have  looked  into  the  jurispru- 
dence on  this  head,  and  do  not  discover  that  the  lifferent  states  of  the  Union  require 
proof  that  the  common  law  prevails  in  eacl.  Or  that  it  has  ever  been  deemed 
*480  necessary  to  establish  by  testimony,  that  *;he  same  system  governs  in  England. 
It  is  true  they  require  proof  of  British  statates,  which  never  were  in  force  within 
their  own  state,  but  this  is  in  the  distinction  allmed  to."  Malpica  v.  M'Kown,  supra  ; 
see  also,  the  same  doctrine,  in  Arayo  v.  Currell,  m^ra.  Further,  see  Berluchaux  v. 
Berluchaux,  7  Lou.  Rep.  (Curry)  548,  544. 

In  New  York,  the  rule  has  been,  laid  down,  Ihat  tie  courts  of  that  State  cannot  take 
judicial  notice  of  any  of  the  laws  of  sister  States,  or  of  another  country,  at  variance  with  the 
common  law.  Holmes  v.  Broughton,  10  Wend.  75,  78?  It  seems  that  there,  as  well  as  in 
Massachusetts,  tlie  common  law  will.be  presumid  to  prevail  in  certain  States,  viz. ;  Rhode 
Island,  Vermont,  &c. ;  and  that  on  a  common-iaw  question,  such  law  will  be  assumed  to 
be  th^  same  as  that  of  the  State  where  the  court,  which  is  to  adjudicate  upon  the  matter, 
sits.  See  Id. ;  Walker  v.  Maxwell,  1  Mass.  Rep.  i03 ;  Pearsall  v.  Dwight,  3  Id.  34 ; 
Thurston  v.  Percival,  1  Pick.  415,  41'?.  So,  serfble,  in  Indiana.  Cone  v.  Cotton,  3  Blackf. 
83,  84 ;  Stout,  v.  Wood,  1  Id.  71.  See,  on  this  subject,  in  Tennessee,  Wilson  v.  Smith,  5 
Terg.  397,  398,  399. 

In  Kentucky,  where  a  note  made  in  Mar/land  was  alleged  to  be  usurious,  and  there 
was  no  proof  showing  what  the  law  of  Marylind  was  on  that  subject,  held,  that  the  court 
could  not  pronounce  the  note  usurious.  Gieenwade  v.  Greenwade,  3  Dana's  Rep.  495. 
"  It  is  clear,"  say  the  court,  "  that  the  laws  of  Maryland  govern  the  contract.  If  usurious 
or  void  in  whole  or  in  part,  it  must  be  made  so  by  the  laws  of  that  State,  and  not  by  the 
laws  of  Kentucky.  The  lex,  loci  governs  the  contract,  and  by  this  test  it  must  be  tried. 
Bach  State  has  its  own  peculiar  statutes  on  the  subject  of  interest,  as  well  as  usury.  In 
some  of  the  States  a  greater  rate  of  interest  may  be  reserved  by  special  contract  on  the 
loan  of  money,  than  is  collectible  on  ordinary  bonds  or  notes,  and  in  others  a  much  higher 
rate  of  interest  may  be  legally  reserved,  than  is  sanctioned  by  the  laws  of  Kentucky ; 
and  in  others  there  are  no  prohibitory  statutes  against  usury.  What  may  be  the  legal 
rate  of  interest  in  Maryland,  and  whether  any,  and  if  any,  what  law  existed  in  said  State 
against  usury  when  this  contract  was  made,  this  court,  cannot  judicially  know.  These 
are  facts  to  be  averred  and  proven  like  other  facts."  Id.  497.  See  Hosford  v.  Nichols,  1 
Paige's  Rep.  330,  325,  236. 

(In  an  action  on  a  note  made  in  this  State  and  payable  in  Florida  with  eight  per  cent. 
interest,  to  which  the  defense  of  usury  was  interposed,  the  court  held  that  it  was  incum- 
bent upon  the  defense  to  show  that  the  note  was  usurious  under  the  laws  of  that  State ; 
that  the  presumption  that  the  foreign  law  agrees  with  our  own,  will  not  be  raised  in 
such  a  case  ;  Cutler  v.  Wright,  33  N.  Y.  473 ;  the  foreign  law  will  not  be  presumed  such 
as  to  render  the  contract,  illegal ;  Smith  v.  '\^hitaker,  38  111.  367.) 

In  New  York,  where  infancy  was  interposed  as  a  defense  to  a  note  made  in  Jamaica, 
and  the  defendant  proved  that  he  was  uiider  twenty-one  years  of  age  when  it  was 
executed,  held,  that  the  onus  lay  witli  him  to  show  further,  that  by  the  law  of  Jamaica 
the  defense  was  good.  For  these  questions  depend  upon  municipal  regulations.  Thompson 
V.  Ketchum,  8  John.  Rep.  180,  193 ;  Male  V;.  Roberts,  3  Esp.  Rep.  163. 

As  to  the  mode  of  poving  the  imWerj  laws  of  a  foreign  country,  the  general  rule  is 
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that  the  best  evidence  of  which  the  nature  of  the  case  Is  susceptible  must  be  produced ; 
in  other  words,  no  testimony  shall  be  received,  which  presupposes  better  testimony 
attainable  by  the  party  who  offers  it.  The  sanction  of  an  oath  is  required  for  their  estab- 
lishment, unless  they  can  be  verified  by  some  other  such  high  authority,  that  the  law 
respects  it  not  less  than  the  oath  of  an  individual.  Church  v.  Hubbart,  2  Cranch,  336, 
237,  per  Marshall,  C.  J.,  delivering  the  opinion  of  the  court.  Story's  Confl.  of  Laws,  529, 
530  ;  Lincoln  v.  Battelle,  6  Wend.  482 ;  Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Kep. 
439  ;  Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87.  In  general,  authenticated  copies  of 
written  laws  are  expected  to  be  produced.  Story's  Confl.  of  Laws,  529 ;  Kobinson  v. 
Clifford,  2  Wash.  C.  0.  Rep.  1,  2 ;  Packard  v.  Hill,  2  Wend.  411 ;  Chanoine  v.  Fowler,  3 
Wend.  173,  177.  But  see  Trimby  v.  Vignier  (6  Carr.  &  Payne,  25),  where  Bosanquet,  J.,- 
expressed  an  opinion  that,  under  certain  circumstances,  as  if  a  foreign  statute  had 
received  a  thorough  local  construction  by  repeated  judicial  decisions,  a  professional 
witness  of  the  foreign  country,  might  be  asked,  what  was  the  law  on  that  subject.  So, 
it  seems,  as  to  the  construction  of,  and  practice  under  the  written  laws  of  another  state, 
or  country  (Wilson  v.  Smith,  5  Yerg.  899) ;  and  the  acts  of  the  courts,  where  the  law 
exists,  may  be  resorted  to  for  the  same  purpose.  Semble,  Ripple  v.  Ripple,  1  Rawle's 
Rep.  889.  - 

A  copy  of  a  foreign  statute  may  be  authenticated  under  the  great  seal  of  the  country 
whose  law  is  thus  sought  to  be  proved.  Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87  ; 
Story's  Confl.  of  Laws,  530.  A  sworn  copy  is  also  admissible.  Lincoln  v.  Battelle,  6 
Wend.  482 ;  Church  v.  Hubbart,  2  Cranch,  236,  237  ;  Dougherty  v.  Snyder,  15  Serg.  & 
Rawle,  87.  But  a  copy  of  a  foreign  edict  or  statute,  merely  certified  by  a  consul  residing 
in  the  country  whose  laws  are  sought  to  be  proved,  is  not  admissible.  Church  v.  Hub- 
bart, 3  Cranch,  336,  337  ;  Lincoln' v.  Battelle,  6  Wi||4^482.  And  a  book  purchased 
*431  •  at  a  bookstore  in  Havana,  purporting  to  contain  tSe  *royal  charter  establishing 
the  Court  of  Consulado,  was  held  inadmissible  in  New  York  to  prove  the  laws 
regulating  such  court.  Packard  v.  Hill,  3  Wend.  411 ;  S.  C,  in  error,  5  Wend.  375.  See 
Smith  V.  Elder,  8  John.  Rep.  195.  In  Chanoine  v.  Fowler  (3  Wend.  173),  for  the  purpose 
of  proving  the  commercial  code  of  France,  the  French  consul  at  New  York  was-'intro- 
duced,  who  produced  a  book  purporting  to  contain  the  code  ;  it  was  not  the  official 
edition  of  the  Laws  of  France,  but  the  witness  said  it  was  conformable  to  that  edition ; 
he  also  stated  that  it  waa  an  exact  copy  of  the  laws  furnished  by  the  French  govern- 
ment to  its  consul  at  New  York ;  and  so  the  parties  agreed  to  consider  it.  The  Supreme 
Court  held,  that  the  commercial  code  of  France,  being  a  written  law,  could  not  be  thus 
preved.  See  Richardson  v.  Anderson,  cited  in  the  text ;  also  Lacon  v.  Higgins,  3  Stark. 
Rep.  178  ;  S.  C,  3  Dowl.  &  Ryl.  38,  cited  in  the  text.  In  Pennsylvania,  a  printed  copy  of 
the  Irish  statutes,  with  the  oath  of  an  Irish  barjister,  that  he  received  them  from  the 
king's  printer,  in  Ireland,  and  tljgfithey  are  good  evidence  there,  has  been  admitted  to 
prove  the  laws  of  Ireland.  Jones  v.  Maffet,  5  Serg.  &  Rawle,  523.  The  libel  and  sentence 
of  condemnation  of  a  vessel  in  a  foreign  country,  are  not  evidence  to  prove  a  statute  of 
such  country,  the  violation  of  which  was  the  foundation  of  the  sentence.  Francis  v. 
The  Ocean  Ins.  Co.,  6  Cowen's  Bep.  404 ;  S.  C,  3  Wend.  64.  See  Walpole  v.  Ewer,  3 
Cond.  Marsh,  on  Ins.  763. 

The  confession  of  a  defendant  that  a  ship  carried  contraband  goods,  and  that  she  was 
seized  in  consequence ;  and  the  testimony  of  the  captain  that  the  goods  were  contraband 
by  the  laws  of  Great  Britain,  were  held  sufficient  proof  of  tie  revenue  law  of  Great 
Britain,  under  which  the  ship  was  seized.    Smith  v.  Elder,  8  John.  Rep.  105. 

Sometimes,  too,  the  acts  of  the  government  where  the  court  sits,  in  relation  to  a  par- 
ticular law  of  a  foreign  country,  may  serve  to  authenticate  the  law  so  far  as  to  render  it 
evidence.  On  this  principle,  where  marine  ordinances  of  a  foreign  country  had  been  pro- 
mulged  as  such  in  the  United  States,  by  the  act  of  the  department  intrusted  with  foreign 
intercourse,  held,  that  they  might  be  read  in  evidence  in  the  admiralty  courts  of  the 
Union,  without  further  authentication.  Talbot  v.  Seeman.  1  Cranch,  37,  38.  See  S.  P., 
Radcliffe  v.  The  United  Ins.  Co.,  7  John.  Rep.  38,  50,  51. 

In  applying  the  rule  requiring  the  best  evidence  to  the  case  of  foreign  statutes,  &e., 
courts  will  be  guided  by  circumstances,  aq^  they  will  not  require  any  species  of  evidence 
which  the  institutions  and  usages  of  the  country  whose  laws  are  sought  to  be  established 
do  not  admit.  And,  in  general,  where  the  usual  evidence  of  a  written  law  is  not  attaina^ 
ble,  inferior  evidence  may  be  received.  Church  v.  Hubbart,  3  Cranch,  237, 238  ;  Consequa 
V.  Willings,  1  Peters'  C.  C.  Rep.  225,  229  Seton  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C. 
Rep.  175,  176,  177  ;  Raynham  v.  Canton,  3  Pick.  296  ;  Lincoln  v.  Battelle,  6  Wend.  483 
It  is  not  to  be  presumed,  however,  that  any  civilized  nation  would  refuse  those  acts  for 
authenticating  instruments  or  documents  which  are  usual  and  necessary  for  the  purposes 
of  justice.  It  cannot  be  presumed  that  an  application  to  authenticate  an  edict  or  law  of  a 
foreign  sovereignty  by  the  seal  of  the  nation  would  be  rejected,  unless  the  fact  should 
appear  to  the  court.  Nor  can  it  be  presumed  that  any  difficulty  exists  in  obtaining  a  copy. 
Church  V.  Hubbart,  2  Cranch,  287,  per  Marshall,  C.  J.  Hence,  before  inferior  evidence 
can  be  received,  the  party  seeking  to  avail  himself  of  the  foreign  law  must  show  that  the 
prinkarj  evidence  is  unattainable,  as,  that  he  applied  for  an  authenticated  copy,  and  it 
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was  refused,  &c.    Id. ;  Seton  v.  The  Delaware  lus.  Co.,  3  Wash.  C.  C.  Rep.  175,  176, 177  ; 
Story's  Confl.  of  Laws,  539.  '' 

The  cases  cited  swpra,  of  this  note,  are  many  of  them  direct  authorities  to  show  that  the 
laws  of  one  state  of  the  Union,  when..sought  to  be  used  in  the  courts  of  another,  will  not 
be  judicially  noticed,  but  must  be  proved.  It  is  hardly  necessary  to  observe,  that  though 
this  rule  embraces  the  unwritten  laws  of  the  several  states,  as  well  as  their  written  or 
statute  laws,  it  applies  to  the  latter  with  peculiar  force.  See  ante,  note  338.  The  rule 
results  as  a  corollary,  from  the  position,  universally  maintained,  that  the  several  states,  so 
far  as  the  effect  of  their  respective  legislation  is  concerned,  are  entirely  foreign  to  each 
other.  The  qualifications  of  the  general  doctrine  will  be  seen  by  reference  to  several  cases 
(mjuprd)  cited  in  our  observations  upon  the  point  of  judicial  notice  as  to  laws,  &c.,  of  other  , 
states  and  countries. 

The  several  states,  however,  in  respect  to  the  mere  mode  of  proving  their  written  laws, 
do  not  stand  precisely  in  the  same  relation  to  each  other,  as  countries  strictly  foreign,  and 
having  no  sort  of  political  connection.  In  pursuance  of  the  fourth  article  of  the  con- 
*432  stitution  of  the  United  *States,  empowering  Congress  to  prescribe  the  manner  in 
which  the  acts,  records  and  proceedings  of  one  state  shall  be  proved  in  another  (see 
ante,  note  413),  it  has  been  provided,  "  that  the  acts  of  the  legislatures  of  the  several  states 
shall  be  authenticated  by  having  the  seal  of  their  respective  states  affixed  thereto."  2  L. 
U.  States,  102,  §  1.  By  a  subsequent  law,  the  above  provision  was  extended  to  the  acts, 
&c.,  of  the  several  territories  of  the  United  States- and  the  countries  subject  to  the  juris- 
diction thereof.    3  L.  United  States,  621.    See  ante,  not?  412. 

The  act  of  Congress  above  referred  to,  does  not  require  the  attestation  of  any  public 
officer,  in  order  to  authenticate  copies  of  the  legislative  acts  of  the  several  states  ;  but 
the  seal  of  the  state,  affixed  by.  ^officer  having  the  custody  thereof,  to  a  copy  of  the  law 
sought  to  be  proved,  will  he  cofelusive  evidence  of  the  existence  of  such  law. ;  no  other 
formality  is  necessary  ;  and  'jn  the  absence  of  all  evidence  to  the  contrary,  it  must  be 
presumed  that  the  seal  was  annexed  by  an  officer  having  competent  authority  to  do  the 
act.  United  States  v.  Amedy,  11  Wheat.  Rep.  392  ;  United  States  v.  Johns,  4  Dall.  Rep. 
412  ;  S.  C,  1  Wash.  C.  C.  Rep.  363  ;  Henthoru  v.  Doe,  1  Blackf.  Kep.  157  ;  State  v.  Carr,  5 
N.  Hamp.  Rep.  367  ;  Warner  v.  The  Commonwealth,  2  Virg.  Cas.  95. 

The  act  of  Congress  has  been  held  to  exclude  other  modes  of  authentication.  State  v. 
Twitty,  2  Hawks'  Rep.  441.  See  Craig  v.  Brown,  1  Peters'  C.  C.  R.  353  ;  Canal  Company 
v.  The  Railroad  Company,  4  Gill  &  Johns.  1,  68.  But  we  apprehend,  the  contrary  doctrine 
more  generally  prevails.  The  seal  of  the  state,  when  properly  affixed,  is  the  highest,  and, 
indeed,  is  conclusive  evidence  of  the  existence  of  the  statute.  See  ante,  note  412 ;  also  the 
cases  above  cited.  But  other  evidence,  competent,  independent  of  the  act  of  Congress, 
may  still  be  received.  State  v.  Carr,  5  N.  Hamp.  Rep.  367,  370  ;  Kean  v.  Rice,  12  Serg.  & 
Rawle,  203 ;  EUmore  v.  Mills,  1  Hayw.  Rep.  359  ;  Tajijbjr  v.  Bank  of  Illinois,  7  Monroe, . 
576,  585,  586.  Accordingly,  in  several  of  the  states,  printed  books  containing  the  statutes' 
of  other  states  have  been  held  admissible,  and  prima  facie  sufficient,  to  prove  such 
statutes. 

Thus,  in  Massachusetts,  a  volume  purporting  on  its  face  to  contain  the  laws  of  a  sister 
state,  is  admissible,  Raynham  v.  Canton, .3  Pick.  293,  296,  297.  The  court  coijcede  that, 
in  England,  it  does  not  seem  to  be  settled  as  to  foreign  laws,  that  they  may  be  thus 
established.  But,  they  say,  the  connection,  intercourse  and  constitutional  ties,  which 
bind  together  the  several  ^tates,  require  that  this  species  of  evidence  should  be  sufficient 
until  contradicted.  Id.  The  law  being  proved  to  exist  in  this  mode,  it  must  be  presuined 
to  exist,  until  proved  by  as  good  evidence  to  have  been  repealed.  Id.  p.  297.  'This  proof 
of  its  existence  cannot  be  contradicted  "  by  the  testimony  of  one  who  may  have  merely 
resided  a  short  time  in  the  country,  nor  by  that  of  any  citizen  or  subject."    Id. 

In  Vermont,  an  act  incorporating  the  Bank  of  Troy  in  New  York,  was  offered  to  be 
read  from  a  printed  volume  of  the  laws  of  New  York,  purporting  to  have  been  published 
by  authority  of  the  legislature  ;  the  act  was  declared  to  be  a  public  one,  and  the  court 
said :  "  If  such  act  be  proved  agreeably  to  the  act  of  Congress,  the  courts  are  bound  to 
admit  it ;  they  may  admit  it  although  not  so  proved.  Let  the  act  be  read  from  the  printed 
book."     State  v.  Stade,l  D.  Chip.  Rep.  303.       A, 

The  same  doctrine  prevails  in  Kentucky.  Taylor  v.  The  Bank  of  Illinois,  7  Monroe, 
585,  586,  587. 

In  Pennsylvania,  the  printed  statute-books  of  another  state,  purporting  to  have  been 
published  under  the  authority  of  such  state,  are  received  as  evidence  of  its  laws.  And  it 
makes  no  difference,  it  seems,  whether  the  law  intended  thus  to  be  proved,  be  public  or 
private.  See  Kean  v.  Rice,  12  Serg.  &  Rawle,  203 ;  Thomas  v.  Musser,  1  Dall.  Rep.  462 ; 
Biddis  v.  James,  6  Binn.  Rep.  821. 

The  same  doctrine  prevails  in  Virginia.  Taylor's  Adm'r  v.  The  Bank  of  Alexandria,  5 
Leigh,  471,  476. 

So  also  in  Nortti  Carolina.    Poindexter's  Ex'rs  v.  Barker,  2  Hayw.  Rep.  178. 

In  South  Carolina,  Prince's  Digest  of  the  laws  of  Georgia,  purporting  to  have  been  com- 
piled and  published  under  the  authority  of  the  legislature  of  the  latter  state,  has  been 
held  admissible  to  prove  the  statute  law  of  Georgia.    Allen  v.  Watson,  2  HUl's  Rep.  319 ; 
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Lee's  Adin'r  v.  Ware,  1  Id.  313.  In  both  cases  the  admissibility  of  this  evidence  was  put 
upon  the  ground  of  its  being  commonly  known,  by  the  bar  and  bench  of  South 
*433  Carolina,  that  Prince's  Digest  is  received  in  *Georgia  as  authority  for  the  statute 
law  of  that  state.  And  it  is  admitted,  that  there  might  be  some  danger  if  such 
modes  of  proof  were  indiscriminately  adopted,  to  establish  the  laws  of  foreign  states  or 
countries. 

In  New  York,  the  statutes  of  another  state,  it  seems,  must  be  proved  by  an  exemplifica- 
tion ;  and  the  printed  statute-book  of  such  state  is  not  evidence.  Packard  v.  Hill,  2 
Wend.  411,  412,  413.  See  S.  C.  in  error,  5  Id.  175  ;  also  Duncan  v.  Dnboys,  3  Johns.  Cas. 
125,  126  ;  and  awpra,  of  this  note. 

(When  a  volume  of  the  statute  laws  of  another  state  purports,  as  by  the  use  of  the 
words  iy  authority  on  the  title  page,  to  contain  the  laws  of  that  state,  it  may  be  read  in 
evidence.  Merrifield  v.  Bobbins,  8  Gray  (Mass.)  150.  If  certified,  the  date  of  the  certificate 
will  be  taken  as  the  date  of  publication.  Clark  v.  Janesville,  10  Wis.  136.  Such  laws 
cannot  be  proved  by  parol.  Line  v.  Mack,  14  Ind.  330.  But  they  must  be  proved  as 
matters  of  fact,  and  so  must  the  construction  put  upon  them  by  the  courts  of  the  state 
enacting  them.  Smith  v.  Bartram,  11  Ohio,  N.  S.  690.  Under  the  code  of  New  York,  § 
426,  "  printed  copies  in  volumes  of  statutes,  code  or  other  written  law,  enacted  by  any 
other  state  or  territory  or  foreign  government  purporting  or  proved  to  have  been  published 
by  the  authority  thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the  existing 
„law  in  the  courts  and  judicial  tribunals  of  such  state,  territory,  or  government,  shall  be 
admitted  by  the  courts  and  ofiicers  of  this  state,  on  all  occasions,  as  presumptive  evidence 
of  such  laws.  The  unwritten  or  common  law  of  any  other  state  or  territory,  or  foreign 
government,  may  be  proved  as  facts  by  parol  evidence ;  and  the  books  of  reports  of  cases 
adjudged  in  their  courts,  may  also  be  admitted  as  presumptive  evidence  of  such  law."  See 
Monroe  v.  Douglass,  1  Seld.  447.)  w 

As  to  the  mode  of  ascertaining  the  local  law  or  usage,  in  giving  efiect  to  a  judgment  of 
a  neighboring  state,  sought  to  be  used  as  evidence  in  the  courts  of  another,  see  ante,  note 
305  ;  also  ante,  note  412. 

The  unvyntten  laws,  customs,  and  usages,  of  a  foreign  country,  or  of  another  state  of  the 
Union,  may  be  proved  by  parol  evidence.  Mr.  Story,  in  his  Commentaries  upon  the  Conflict 
of  Laws,  says :  "  The  usual  course  is  to  make  such  proof  by  the  testimony  of  competent 
,  witnesses  instructed  in  the  law,  under  oath."  iStory's  Confl.  of  Laws,  530.  See,  also, 
Kenny  v.  Van  Horn,  1  John.  Rep.  385,  394  ;  Woodbridge  v.  Austin.  2  Tyl.  Bep.  364,  367  ; 
Eobinson  v.  Clifford,  2  Wash.  C.  C.  1,  2  ;  Livingston  v.  The  Maryland  Ins.  Co.,  6  Crauch, 
274  ;  Lincoln  v.  Battelle,  6  Wend.  482  ;  Bagley  v.  Frauds,  14  Mass.  Bep.  453 ;  Williugs  v. 
Consequa,  1  Peters'  C.  C.  Bep.  225,  229  ;  Brush  v.  Wilkins,  4  John.  Ch.  Kep.  506,  520 ; 
Chauoine  v.  Fowler,  3  Wend.  117  ;  WUson  v.  Smith,  5  Yerg.  398,  399  ;  Taylor  v.  Swett,  3 
Mill.  Lou,  Bep.  33,  36  ;  M'Bae  v.  Mattoon,  13  Pick.  Bep.  53.  The  unwritten  law  of  a 
foreign  country,  or  another  state,  may  also  be  proved  by  books  of  reports  and  cases  decided. 
Baynham  v.  Canton,  3  Pick.  293,  296 ;  M'Bae  v.  Mattoon,  13  Id.  59 ;  Dougherty  v. 
Snyder,  15  Serg.  &  Bawle,  87 ;  Latimer  v.  Eglin,  4  Dess.  Eq.  Bep.  26,  32 ;  Brush 
V.  Scribner,  11  Conn.  Bep.  407.  So,  by  public  history  (Dougherty  v.  Snyder,  15  Serg.  & 
Bawle,  97  per  Duncan,  C);  and  by  the  public  documents  of  the  country.  Semble,  Wilson 
V.  Smith,  5  Yerg.  398,  399.  Sometimes,  it  is  said,  certificates  of  persons  of  high  authority 
have  been  allowed  as  evidence.  Story's  Confl.  of  Laws,  530.  See  In  re  Dormoy,  3  Hagg. 
Eccl.  Bep.  767.    See  Leland  v.  Wilkinson,  6  Peters'  Rep.  317. 

A  question  has  occasionally  arisen,  whether,  in  the  absence  of  proof  on  the  particular 
subject,  a  foreign  law,  sought  to  be  established,  should  be  presumed  written,  so  as  to 
exclude  parol  evidence,  m  Livingston  v.  The  Maryland  Ins.  Co.  (6  Cranch,  274),  parol 
evidence  was  admitted  in  the  Circuit  Court  to  show  the  laws  of  Spain,  relative  to  the  trade 
of  our  colonies  in  America,  and  particularly  of  Peru  ;  and  the  Supreme  Court,  on  error 
brought,  held,  "  that  as  the  laws  and  regulations  by  which  this  trade  was  regulated,  are 
not  proved  to  have  been  in  writing,  but  may  have  depended  on  instructions  to  the  gov- 
ernor, they  might  be  proved  by  parol."  Id.  280.  In  Dougherty  v.  Snyder,  15  Serg.  & 
Bawle,  84,  87),  the  rule  was  laid  down  as  universally  applicable,  that  the  party  objecting 
to  parol  evidence  of  a  foreign  law,  must  show  it  to  be  a  written  one,  or  the  objection  will 
not  avail.  The  above  case  of  Livingston  v.  The  Maryland  Ins.  Co.,  was  cited  as  maintain- 
ing this  doctrine,  and  Duncan,  J.,  delivering  the  opinion  of  the  court,  said,  it  could  make 
no  difl'erence  whether  the  law  in  question  was  a  law  regulating  trade,  or  a  law  on  any 
other  subject.  But  where  parol  evidence  was  off'ered  to  prove  the  regulation  of  Cuba,  pro- 
hibiting the  exportation  of  specie,  the  court  rejected  the  evidence,  saying  :  "This  is  a 
commercial  regulation  of  the  government,  and  a  subject  of  pure  municipal  arrangement. 
The  law  must.be  presumed  to  be  written,  and  therefore  it  should  be  produced  ;  or  evi- 
dence given  that  it  was  not  in  the  party's  power  to  obtain  a  certified  copy  of  it."  Setonv. 
The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  Bep.  175,  176.  lu  Robinson  v.  Cliflbrd  (Id.  1,  2),  a 
similar  doctrine  was  held,  the  court  presuming  from  the  very  nature  of  the  law  that  it 
was  written.  ,, 

A  party  ofl'ering  parol  evidence  of  the  unwritten  laws  of  another  state  or  country,  is  not 
bound  to  show,  as  a  preliminary,  that  no  statute  exists  with  regard  to  the  particular 
subject.    Newsou  v.  Adams,  2  Mill.  Lou.  Rep.  153,  154. 
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There  is  some  seeming  diversity  among  the  cases  upon  the  question,  whether,  since 
foreign  laws  and  the  laws  of  neighboring  states  are  to  be  proved  as  facts,  they  are  to  be. 
proved  as  facts  to  the  jury  (if  the  case  is  a  trial  at  common  law),  or  as  facts  to  the  court. 
Lord  Mansfield,  in  Mostyn  v.  Fabrigas  (Cowp.  Rep.  174),  said:  "  The  way  of  knowing 
foreign  laws  is,  by  admitting  them  to  be  proved  as  facts ;  and  the  court  must  assist  the 
jury  in  ascertaining  what  the  law  is."  Mr.  Justice  Story  advances  the  opinion,  that  laws 
requiring  to  be  thus  proved,  are  to  be  proved  to  the  court ;  for  all  matters  of  law 
*434  are  properly  referable  to  the  court,  and  the  object  of  *the  proof  of  foreign  laws  is  to 
enable  the  court  to  instruct  the  j  ury  what  is,  in  point  of  law,  the  result  from 
foreign  law,  to  be  applied  to  the  matters  in  controversy  before  them.  "The  court  are  there- 
fore to  decide  what  is  the  proper  evidence  of  the  laws  of  a  foreign  country  ;  and  where 
evidence  is  given  of  those  laws,  the  court  are  to  judge  of  their  applicability,  when  proved, 
to  the  case  in  hand."  Story's  Conflict  of  Laws,  528.  This  doctrine  was  held  in  Maryland. 
De  Sobry  v.  De  Laistre,  3  Harr.  &  John.  319.  In  Thrasher  v.  Everhart  (3  GiU  &  John. 
234),  it  was  conceded  by  the  court  to  be  the  general  rule,  that  foreign  laws  are  facts  to  be 
found  by  the  jury ;  but  held,  that  the  rule  was  not  applicable  to  a  case  where  the  laws  are 
introduced  to  enable  the  court  to  determine  whether  a  .written  instrument  is  evidence.  la 
such  case  the  evidence  always  goes  in  the  first  instance  to  the  court,  which  if  the  evidence 
be  clear  and  uncontradicted,  may,  and  ought  to  decide,  what  the  foreign  law  is,  and  act 
accordingly.  If  what  the  foreign  law  is,  be  matter  of  doubt,  the  court  may  decline  decid- 
ing it,  and  may  inform,  the  jury,  that  if  they  believe  the  foreign  law  attempted  to  be 
proved,  exists,  as  alleged,  then  they  ought  to  receive  the  instrument  in  evidence  ;  if  not, 
they  should  reject  it.  Id.  342,  343.  In  North  Carolina,  it  has  been  laid  down,  that  the 
existence  of  a  foreign  law  is  a  question  of  fact,  the  proof  of  which  is  for  the  jury.  But 
when  established,  the  meaning  of  the  law,  its  con^ttQliQn  and  effect,  is  the  province  of  the 
court.  It  is  matter  of  professional  science,  and  a.s^e  terms  of  the  law  are  taken  to  be 
ascertained  by  the  jury,  there  is  no  necessity  of  imposing  on  them  the  burden  of  affixing 
a  meaning  on  them,  more  than  on  our  own  statutes.  It  is  the  office  of  reason  to  put  a 
construction  on  any  given  document,  and  therefore  it  naturally  arranges  itself  among  the 
duties  of  the  judge.  State  v.  Jackson,  2  Dev.  Rep.  563, 566.  See  also  Consequa  v.  Willings, 
1  Peters'  C.  C.  Rep.  839,  per  Washington,  J.  As  to  the  doctrine  on  this  subject  in  New 
York  and  Connecticut,  see  Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Rep.  439  ;  Brackett 
V.  Norton,  4  Conn.  Rep.  517.  See  further,  per  Bosanquet,  J.,  in  Trimby  v.  Vignier,  6 
Carr.  &  Payne,  25. 

We  have  seen  supra,  that  the  laws  of  the  several  states  are  to  be  judicially  noticed  in 
the  courts  of  the  federal  government,  without  being  formally  proved.  This,  proba- 
bly is  confined  to  the  piibUe  laws  of  the  states.  In  the  case  of  private  laws  some 
proof  would  doubtless  be  requisite.  Leland  v.  Wilkinson,  6  Peters'  Rep.  317.  A  mere 
certificate,  without  producing  the  law,  will  not  answer.  Id.  Even  in  the  case  of  a  pri- 
vate act,  however,  a  book  printed  by  the  public  printer  of  Virginia,  by  order  of  the  legis- 
lature, agreeable  to  a  general  act  of  assembly,  was  held  sufficient  evidence.  Young  v. 
The  Bank  of  Alexandria,  4  Cranch,  384, 387, 388  ;  United  States  v.  Johns,  4  Dall.  412,  415  ■ 
S.  C,  1  Wash.  C.  C.  Rep.  363. 

The  Circuit  Court  of  the  United  States,  in  deciding  on  titles  to  real  property  in  the  dif- 
ferent states,  act  upon  the  same  evidence  which  would  be  admissible  in  the  state  courts 
where  the  property  lies.  Hence,  in  the  Circuit  Court  of  the  district  of  Ohio,  the  book 
called  the  Ohio  Land  Laws,  published  by  authority  of  law  in  that  state,  was  admitted  to 
prove  title  to  lands  lying  there ;  it  appearing  that  the  state  courts  of  Ohio  had  adopted 
the  book  as  evidence  to  the  same  extent.    Hinde  v.  Vattier,  5  Peters'  Rep.  398,  400, 401. 

We  also  saw  awpra,  that  the  several  states  are  bound  to  take  judicial  notice  of  the  pub- 
lic acts  of  Congress.  In  respect  to  private  acts  however,  the  rule  is  otherwise.  Wright 
V.  Patton,  10  John.  Rep.  300.  In  Virginia,  the  printed  copies  of  acts  of  Congress,  distrib- 
uted to  the  executives  of  the  several  states  to  be  distributed  among  the  people,  are 
evidence  in  such  cases.  Taylor  v.  The  Bank  of  Alexandria,  5  Leigh,  471.  Whether  such 
is  the  law  in  New  York,  quere.  At  any  rate,  it  seems,  where  the  party  against  whom  the 
law  is  sought  to  be  used,  is  the  individual  for  whose  benefit  it  was  passed,  the  printed 
statute-book  will  be  evidence.     Duncan  v.  Duboys,  3  John.  Cas.  125,  126. 

Where  the  copy  of  a  statute  of  another  state  introduced  in  evidence,  does  not  exhibit 
the  date,  or  time  of  its  passage,  and  such  time  becomes  material,  the  defect  cannot  be 
supplied  by  parol.  State  v.  Jackson,  3  Dev.  Rep.  563,  665.  But  it  is  not  necessary  that 
the  time  of  its  passage  should  be  made  to  appear  by  the  caption  of  the  act.  It  may  be 
collected  from  other  parts  of  it,  or  by  inference  from  its  provisions.     Id. 

The  duration  of  a  statute  of  another  state  will  be  presumed,  when  once  shown  to  exist 
until  proved  by  as  good  evidence  to  have  been  repealed.  Raynham  v.  Canton,  3  Pick.  R' 
393,  397.  The  repeal  of  such  statute  cannot  be  shown  by  parol ;  but  must  be  proved  by 
the  statute  itself,  if  it  contain  an  express  limitation,  or  by  a  repealing  statute.  Id.  ;  State 
V.  Jackson,  2  Dev.  R.  563,  565.  See  United  States  v.  Johnson,  4  Dall.  R.  415.  Further, 
aa.to  the  evidence  of  repeal,  see  Albertson  v.  Robeson,  1  Dall.  R.  9. 

(The  rule  laid  down  in  the  text  has  been  considerably  modified  by  later  decisions, 
which  hold  that  the  law  of  a  foreign  country  may  be  proved  by  a  person  who  is  not  a 
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*435  *A  -witness,  in  order  to  be  competent  to  speak  upon  a  question  of 
foreign  law,  must  either  be  a  professional  man,  such  as  a  foreign 
judge  or  advocate,  or  he  must  be  peritus  virtute  officii.  Thus,  a  Roman 
Catholic  lishop,  holding  in  this  country  the  office  of  coadjutor  to  ar  vicar 
apostolic,  and,  as  such,  authorized  to  decide  on  cases  arising  out  of  mar- 
riages affected  by  the  law  of  the  Roman  Church,  was  held  to  be  a  competent 
witness,  by  virtue  of  his  office,  to  prove  that  law.(l)  But  a  person  who 
neither  holds  an  official  situation,  nor  is  connected  with  the  legal  profession, 
will  not  be  admitted  as  a  witness  to  explund  the  law,  whatever  means  of 
knowle%e  he  may  possess  on  the  subject.*2) 

A  witness  who  is  cotapetent  to  speak  to  a  point  of  foreign  law  may  not 
only  refresh  his  memory  by  a  reference  to  books  upon  the  subject,  but  he 
may  ajso  read  extracts  from  them,  if  he  states  that  such  extracts  truly 
descrilie  the  law ;  but  4uch  extracts  will  be  considered  as  part  of  his  own 
testinjony,  and  not  as. original  evidence. (3) 

Practice  of  court,  ^n  like  manner,  the  practice  of  a  court  of  justice  in 
a  foreign  country  may  be  proved  by  witnesses  professionally  acquainted 
with  that  practiise.  (4) 

Foreign  commercial  regulations.  It  has  been  decided  formerly  that  the 
commercial  regulatioris  of^  foreign  country  ought  to  be  proved  by 

*'436  well  authenticated  copies  of  such  *regulations.  (5)  But  if  such 
regulations  are  not  merely  local,  but  are  intended  to  have  the  effect 

of  a  general  law,  it  would  seem,  from  the  authorities  just  cited,  (6)  that  the 

proper  proof  of  such  regulations  would  be  by  the  evidence  of  skilled 

witnesses.  * 

Acts  of  state.  The  acts  of  state  of  a  foreign  government  can  only  be 
proved  by  copies  of  such  acts  properly  authenticated.  (7)  Thus,  where  it 
was  proposed,  on  the  part  of  the  defendant,  to  give  in  evidence  a  book  pur- 
,  porting  to  be  a  cpUection  of  treaties  concluded  by  America,  and  to  be 
published  by  the  authority  of|i^he  American  government ;  it  was  proposipd 

lawyer  or  jurist,  provided  he  has  had  an  opportunity  as  a  merchant  or  business  man  to 
make  himself  acquainted  with  such  law.    Vanderdouckt  v.  Thelluson,  8  C.  B.  S.    One 
*^ho  has  merely  studied  the  law  at  a  university  is  not  a  competent  witness  to  prove  it. 
Bristow  V.  Lequeville,  5  Exoh.  E.  275  ;  B.  y.  Povey,  33  L.  J.  19.) 
(1)  Sussex  Peerage  Case,  11  CI.  &  Fin.  184. 

(3)  Sussex  Peerage  Case,  ut  supra,  overruling  R.  v.  Dent,  1  C.  &  K.  97,  contra. 
Recent  decisions  hold  that  a  merchant  or  business  man  who  has  had  the  means  of 

becoming  acquainted  with  the  law  is  a  competent  witness  to  prove  it.  Vanderdonckt  v. 
Thelluson, «  C.  B.  2  ;  R.  v.  Povey,  33  L.  I.  19. 

(8)  Sussex  Peerage  Case,  11  CI.  &  Fin.  114, 117. 

Where  a  foreign  statute  or  civil  code  is  proved,  there  is  nothing  to  prevent  the  court 
from  giving  it  its  natural  interpretation.  Trimby  v.  Vignier,  1  Bing.  N.  C.  151 ;  Ennis  v. 
Smith,  14  How.  U.  S.  400.  But  where  the  common  law  of  another  country  or  state, 
resting  upon  general  usage,  is  in  question,  it  must  be  proved  by  witnesses  having  com- 
petent skill  in  that  law ;  it  must  be  proved  as  a  fact  bv  witnesses  acquainted  with  the 
law.    Bowen  v.  Newell,  3  Duer  R.  584 ;  S.  C,  3  KernanR.  290. 

(4)  Buchanan  v.  Rucker,  1  Camp.  66. 

Note  414. —  In  England,  the  certificate  of  Welsh  judges,  with  respect  to  the  practice 
in  their  courts,  is  admissible  evidence  to  show  such  practice.  Broughton  v.  Randall,  Cro. 
Eliz.  502,  503.     See  per  Lawrence,  J.,  In  The  King  v.  Mawbey,  6  T.  R.  638,  639. 

(5)  By  Lord  EUenborough,  C.  J.,  in  Gen.  Picton's  Case,  30  How.  St.  Tr.  491. 

(6)  Supra,  p.  428. 

(7)  Note  415. — A  copy  of  public  documents;  transmitted  to  Congress  by  the  President 
of  the  United  States,  and  printed  by  the  'printer  to  Congress,  may  be  used  to  prove  a  let- 
ter contained  among  such  documents,  addressed  by  the  British  Secretary  of  State  to  the 
American  ambassador  without  further  authentication.  "  A  greater  strictness  of  proof,  in 
respect  to  such  public  matters  of  state,  and  when  they  are  introduced  collaterally,  and 
not  as  mitter  of  fact  in  issue,  would  be  inconvenient,  and  is  not  now,  in  practice 
required."  RadcliiTe  v.  The  United  Ins.  Co.  7  John..  Rep.  38,  60,  51.  See  Talbot  v.  See- 
man,  1  Cranch,  37,  38. 
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further  to  prove  by  the  American  minister  resident  at  this  cotirt,  that  the 
book  produced  was  the  rule  of  his  conduct ;  this  evidence  was  offered,  as 
equivalent  to  a  regular  copy  of  the  archives  in  Washington  i  but  Lord 
Jlllenborough,  C.  J.,  rejected  the  evidence,  and  held  that  it  was  necessary 
to  have  a  copy  examined  with  the  archives.  (1) 

Rule  in  America  as  to  foreign  seals.  The  reader  may  not  be  Indisposed 
to  see  on  what  footitig  the  law  upon  this  subject  stands  m  foreign  countries. 
Mr.  Justice  Story  lays  down  th%law  in  the  courts  of  America  on  this  sub- 
ject, in  the  following  terms :  ■"«  seems  that  the  public  seal  of  %  foreign 
sovereign,  affixed  to  a  writing  purporting  to  be  a  written  edict,  o^  law,  or 
judgment,  is,  of  itself,  the  highest  evidence  of  its  authority  :  and  tie  courts 
of  other  countries  will  judicially  take  notice  of  such  public  seal,  vliich  is 
therefore  considered  as  proving  itself.  But  the  seal  of  a  foreign  coupt  does 
not  prove  itself,  and  therefore  it  must  be  established  as  such  by  conipetent 
testimony.  There  is  an  exception  to  this  rule  in  favor  of  courts  of  admi- 
ralty, which  being  courts  of  the  law  of  nations,  tlfep  courts  of  other  coun- 
tries will  judicially  take  notice  of  their  seal  without  positive  proof  of  its 
authenticity. "  (2) 

As  to  proof  of  foreign  laws.  On  the  subject  of  proof  of  foreign  laws  in 
the  American  courts,  the  same  writer  states  that  authenticated  copies  of 
written  laws,  or  of  other  public  instruments  of  a  foreign  government, 
*437  are  generally  expected  to  be  *produced.  "  For  it  is  not  to  be  pre- 
sumed," he  says,  "  that  any  civilized  nation  will  refuse  to  give  such 
copies  duly  authenticated,  which  are  usual  and  necessary  .for  the  purposes 
of  administering  justice  in  other  countries.  It  cannot  be"  presumed  that  an 
application  to  a  foreign  government  to  authenticate  its  own  edict  or  law 
will  be  refused;  but  the  fact  of  ^ such  refusal  must,  if  relied  on,  be  proved 
If  such  refusal  is  proved,  then  inferior  proofs  must  be  admissible.  In  gen- 
eral, foreign  laws  are  required  to  be  verified  by  the  sanction  of  an  oath, 
unless  they  can  be  verified  by  some  other  high  authorJitar,  such  as  the  law 
raspects  no  less  than  it  respects  the  oath  of'an  individual.  The  usual  mode 
of  authenticating  foreign  laws  (as  it  is  o/ authenticating  foreign  judgments) 
is  by  an  exemplification  of  a  copy  under  the  great  seal  of  a  state ;  or,  by  a 
copy,  proved  to  be  a  true  copy  by  a  witness  wbfc  has  examined  and  com- 
pared it  with  the  original ;  or  by  the  certificate  of  an  officer  properly 
authorized  by  law  to  give  the  copy,  which  certificate  must  itself  also  be 
duly  authenticated.  But  foreign  unwritten  laws,  customs  and  usages  may 
be  proved,  and  indeed  must  ordinarily  be  proved  by  parol  evidence.  The 
usual  course  is  to  make  such  proof  by  the  testimony  of  competent  wit- 
nesses instructed  in  the  laws,  customs  and  usages,  under  oath.  Sometirfies 
however,  certificates  of  persons  in  high  authority  have  been  allowed  as  evi- 
dence without  other  proof  "(3) 


CHAPTER  VI. 

OF   THE    PEOOF     OF     PUBLIC     WRITINGS     NOT    BEING    EECOEDS     OE     JUDICIAL 
PKOOEEDINGS  ;    AND    OF   THE    CUSTODY    OF    OLD   WEITINGS. 

Writings  not  judicial.  With  respect  to  the  proof  of  public  writings 
not  of  a  judicial  character,  it  is  essential  that  they  should  be  produced 
from  their  proper  place  of  custody.  This  rule  is  equally  applicable  to 
judicial  writings  and  to  all  public  documents,  especially  such  as  are  ancient. 
(1)  Richardson  v.  Anderson,  1  Cfc,mp.  65,  a. 
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'2)  Story  Conflict  of  Laws,  §  634. .  Sea  also  Qreenl.  Ev.  S  4 ;  ante  p  346 
"^  Story  Conflict  of  Laws,  §g  64i9— 643. 
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The  questions  upon  this  subject  have  usually  occurred  in  cases  where  the 
documents  were  not  of  a  judicial  character  —  the  proper  place  of  custody 
being  in  such  cases  more  liable  to  be  disputed.  It  will  be  convenient  to 
consider,  in  this  place,  the  general  subject  relative  to  the  custody  of 
documents. 

Papers  relating  to  episcopal  see.  In  the  case  of  The  Bishop  of  Meath 
agt.  The  Marquis  of  Winchester,  (1)  which  may  be  considered  as  a 
*438  leading  case  upon  the  subject,  it  was  held  *that  a  particular  docu- 
ment relating  to  the  private  interests  of  a  bishop,  though  in  some 
degree  relating  to  the  see,  might  more  reasonably  be  expected  to  be  pre- 
served with  his  private  papers  and  family  documents,  than  in  the  public 
registry  of  the  diocese;  but  that,  under  the  circumstances  of  the  case, 
considering  the  document  as  belonging  to  the  see,  it  was  not  unreasonable 
that  it  should  be  found  in  the  bishop's  mansion-house ;  for,  upon  the 
evidence,  there  was  only  one  single  ecclesiastical  record  preserved  in 
the  registry  of  the  diocese  of  so  early  a  date,  whilst,  on  the  other 
hand,  the  document  was  found  in  the  same  parcel  with  several  papers 
relating  to  the  see,  and  in  the  same  room  were  several  visitation-books 
of  the  diocese  and  other  papers  relating  to  the  see.  In  delivering  judg- 
ment in  this  case,  Tindal,  C.  J.,  observes,  with  reference  to  the  proper 
custody  of  documents : — "  It  is  not  necessary  that  documents  should  be 
found  in  the  best  and  most  proper  place  of  deposit.  If  documents  con- 
tinued in  such  custody,  there  never  would  be  any  question  as  to  their 
authenticity ;  but  it  is  when  documents  are  found  in  other  than  the  most 
proper  place  of  deposit  that  the  investigation  commences,  whether  it  was 
reasonable  and  natural,  under  the  circumstances  in  the  particular  case,  to 
expect  that  they  should  have  been  in  the  place  where  they  were  actually 
found.  For  it  is  obvious  that,  whilst  there  can  be  only  one  place  of  deposit 
strictly  and  absolutely  proper,  there  may  be  various  others,  and  many 
that  are  reasonable  and  probable,  thovigh  differing  in  degree ;  some  being 
more  so,  some  less ;  ai^d  in  those  cases  the  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  to  be  accounted 
for  that  it  impresses  the  mind  with  the  conviction  that  the  instrument 
found  in  such  custody  must  be  genuine.  That  such  is  the  character  and 
description  of  the  custody,  which  is  held  sufficiently  genuine  to  render  a 
document  admissible,  appears  from  all  the  cases." 

Ghartulary  of  dbbeg.  In  the  case  of  Bullen  agt.  Michel,  (2)  one  of  the 
questions,  on  the  admissibility  of  an  ancient  chartulary,  related  to  the  cus- 
tody from  which  that  document  was  produced.  It  appeared  that  the 
chartularly  was  brought  from  the  muniment  room  of  the  Marquis  of  Bath,' 
who,  although  not  the  owner  of  the  particular  farm,  nor  of  any  property 
in  the  parish  of  S.,  was  the  owner  of  other  estates  formerly  belonging  to 
the  abbey,  and  concerning  which  estates  entries  were  to  be  found  in  the 
same  document ;  and  the  character  of  the  handwriting  in  the  chartulary 
was  proved  to  be  of  the  reigns  of  the  first  three  Edwards.  "  The  question 
is,"  said  Gibbs,  C.  B.,  in  delivering  the  judgment  of  the  court,  "  whether 
this  book  appeared,  from  the  facts  attending  it,  to  have  belonged  to  the 
abbey  of  Glastonbury.  We  should  recollect  that  such  a  book  as  this  pur- 
•  ports  to  be  usually  contains  a  description  of  all  the  estates  of  the 
*439  abbey,  and  all  the  *transactions  relating  to  them.  When  the  abbey 
was  dissolved,  those  estates  went  to  the  crown,  and  the  crown 
afterwards  granted  them  to  different  persons ;  the  book,  when  the  abbey 
was  dissolved,  would  go  to  the  officers  of  the  crown,  and  when  the  crown 

(1)  3  N.  C.  203. 

(2)  2  Pri.  413. 
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portioned  out  and  made  over  the  possessions  of  the  ahbey  to  other  persons, 
the  book  could  go  only  to  one  of  those  grantees ;  and  the  only  possible 
way  of  connecting  it  with  the  abbey  is,  by  showing  a  connection  between 
the  possessor  and  the  crown,  and  by  raising  a  probability  that  the  crown 
may  have  handed  over  the  bopk  to  the  present  possessor.  Now,  such  a 
connection  was  shown  in  the  present  case  ;  for  it  appeared  that  the  present 
owner  of  the  book  is  also  the  owner  of  certain  lands  which  formerly 
belonged  to  the  abbey,  and  which,  on  the  dissolution  of  the  abbey,  passed 
to  -the  crown,  and  from  the  crown  to  the  present  possessor ;  and  the  proba- 
bility is  that  the  book  attended  the  lands  in  their  passage  from  the  crown." 
On  this  ground,  the  court  were  of  opinion  that  the  custody  was  so  accounted 
for  as  to  render  the  book  admissible  in  evidence. 

The  custody  in  this  case  was  not,  indeed,  strictly  the  proper  custody, 
which,  as  Lord  Redesdale  observed,(l)  would  have  been  the  augmentation 
office  ;  and,  as  between  the  different  proprietors  of  the  abbey  lands,  it  might 
have  been  more  reasonably  expected  to  have  been  deposited  with  the  largest 
proprietor ;  but  it  was,  nevertheless,  a  place  of  custody,  where  it  might 
reasonably  be  expected  to  be  found.  (2) 

Pooh  of  tithe  collector.  Upon  a  bill  for  tithes,  a  book,  purporting  to  be 
the  book  of  a  collector  of  tithes,  something  more  than  seventy  yeai-s  old, 
being  in  the  hands  of  the  successor  of  that  collector,  was,  for  that  reason, 
considered  authentic.  (3)  And  it  seems  it  would  have  been  as  well  authen- 
ticated, if  produced  from  the  executor  of  the  incumbent,  or  of  his  successor, 
as  from  the  hands  of  the  successor  of  the  collector.  (4) 

Paper  showing  payments  in  lieu,  of  tithes.  In  one  case,  (5)  the  question 
was,  whether  a  paper,  which,  on  the  face  of  it,  contained  evidence  of  money 
payments  in  lieu  of  tithes  enumerated  in  it,  was  admissible  to  show  that  a 
person  who  was  clearly  at  the  time  rector,  and  had  been  so  for  many  years 
preceding,  and  had  received  customary  payments  (there  being  also  negative 
evidence  that  no  payment  of  tithes  in  kind  had  been  eVer  made),  had  given 

such  receipt,  and  thereby  acknowledged  sufih  payments.  This  paper 
*440     was   produced  by  the  defendant's   *solicitor,  who    stated    that  he 

received  it  from  the  defendant  for  the  purpose  of  preparing  his 
defense.  It  was  not  given  to  the  defendant,  but  to  another  person  of  the 
same  name,  and  who,  of  course,  occupied  lands  in  the  parish,  for  none  but 
an  occupier  could  have  acquired  such  a  receipt.  Thompson,  C.  B.,  said: 
"  That  person  being  of  the  same  name  with  the  present  defendant,  there  is 
a  reasonable  inference  that  they  were  so  connected  as  to  make  this  the  pro- 
per custody ;  and  reasonable  evidence  of  proper  custody  is  all  that  can  be 
required,  and  is  sufficient."  It  was  objected,  also,  that  the  handwriting  of 
the  paper  had  not  been  proved ;  "  but,"  said  the  chief  baron, "  I  do  not  think 
that  any  such  proof  was  necessary  to  establish  a  document  of  this  sort,  at 
such  a  distance  of  time,  any  more  than  it  would  have  been  necessary  to 
prove  a  deed  of  the  same  date." 

Parish  papers.  On  the  trial  of  an  issue  respecting  the  boundaries  of  two 
adjoining  parishes,(6)  it  was  proved  that  the  old  papers  offered  in  evidence 
on  the  part  of  the  plaintiff  (the  rector  of  one  of  the  parishes),  had  come 
into  the  possession  of  the  son  of  the  former  rector,  upon  his  father's  death, 
and  that  the  son  delivered  them  over,  as  papers  belonging  to  the  parish, 


(1)  See  4  Dow,  331. 

(3)  By  Tindal,  C.  J.,  3  N.  C.  301,  203. 

(3)  Jones  v.  Waller,  8  Gwill.  847.    The  evidence  is  said  to  have  been  received  without 
proof  of  the  collector's  handwriting.     See  3  Jac.  &  Walk.  468. 

(4)  By  Tindal,  C,  J„  3  N.  C,  303. 

(5)  Bertie  v.  Beaumont,  3  Pri.  307. 

(6)  Earl  v.  Lewis,  4  Esp.  1. 
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into  the  hands  of  the  witness,  who  produced  them  in  court  in  the  same  state 
in  which  he  had  received  them ;  and  this  was  held  to  be  sufficient  evidence 
of  the  authenticity  of  the  papers.  (1) 

Ancient  deed  creating  term  to  attend  inheritance.  Ancient  will.  Where 
a  deed  more  than  thirty  years  old,  creating  a  term  to  attend  the  inherit- 
ance, was  produced  from  the  custody  of  the  attorney  of  the  plaintiff,  who 
was  administrator  of  the  trustee  of  the  term,  it  was  held  to  be  sufficient 
prima  facie  evidence  of  the  proper  custody,  though  there  was  evidence 
that  the  attorney  had  acted  for  the  family  of  the  defendants,  who  were 
beneficially  iaterested  in  the  premises  to  which  the  deed  related,  and  it 
was  not  shown  for  whom  the  attorney  held  the  deeds.(2)  So  where  a  will, 
more  than  thirty  years  old,  was  produced  by  the  plaintiff's  attorney,  who 
stated  that  he  received  it  from  one  B.,  and  that  when  this  very  cause  was 
before  an  arbitrator,  the  defendant's  attorney,  in  the  presence  of  the  defend- 
ant, consented  to  the  will  being  admitted  in  evidence,  it  being  then  pro- 
duced by  B. ;  it  was  ruled  that  this  was  evidence,  though  slight,  of  the 
proper  custody  of  the  will.  (3) 

Grants  to  abbeys.  On  the  other  hand,  old  grants  to  abbeys  have 
*441  been  rejected  as  evidence  *of  private  rights,  where  the  possession  of 
them  did  not  appear  to  be  connected  with  any  persons  who  had  an 
interest  in  the  estate.  (4)  A  grant  to  an  abbey,  contained  in  a  manuscript 
entitled  Secretum  Abbatis,  in  the  Bodleian  library  at  Oxford,  was  rejected, 
as  not  coming  from  the  proper  custody;  (5)  and  on  the  authority  of  this  case, 
Lawrence,  J.,  held,  that  an  old  grant  to  a  priory,  brought  from  the  Cotton- 
ian  Manuscripts  in  the  British  Museum, 'could  not  be  received,  as  it  was  not 
shown  that  the  possession  of  the  grant  was  connected  with  any  person  who 
had  an  interest  in  the  estate.  (6) 

It  has  been  held,('7)  that  an  ancient  writing,  purporting  to  enumerate  the 
possessions  of  a  monastery,  which  had  been  brought  from  the  herald's 
office,  was  inadmissible. 

In  another  case,(S)  the  Court  of  Exchequer  determined  that  some  ancient 
writings,  which  had  been  offered  in  evidence,  were  inadmissible,  because 
they  had  not  been  brought  from  the  proper  depository.  One  was  a  writing 
purporting  to  be  an  endowment  of  a  vicarage ;  another  was  an  ancient 
writing,  purporting  to  be  an  inspeximus  of  the  former,  under  the  seal  of  the 
Bishop  of  Norwich,  and  containing  a  copy  of  the  former,  which  is  stated  to 
have  been  at  that  time  in  the  registry  of  the  diocese.  These  writings  were 
produced  at  the  trial  by  a  person  who  had  purchased  them  at  a  sale,  as  part 
of  a  private  collection  of  manuscripts.  Here  the  instruments  came  out  of 
the  custody  of  a  private  person,  perfectly  unconnected  with  the  matters 
contained  in  them,  and  for  this  reason  were  adjudged  to  be  inadmissible. 

Receipt  of  money  in  lieu  of  tithes.  Wliere  a  paper,  purporting  to  be  a 
receipt  fifty  years  old,  was  produced  as  matter  of  evidence,  to  show  that 
one  Curtis  had,  fifty  years  before,  paid  to  one  Smith  a  certain  sum  in 
lieu  of  tithes,  and,  in  support  of  the  authenticity  of  this  paper,  it  was  proved 
to  have  been  delivered  to   the  witness   by  the  defendant,  but   it   did   not 

(1)  See  also  Doe  d.  Neale  v.  Sampler,  8  A.  &  E.  151 ;  Doe  d.  Wildgoose,  v.  Pearce,2  Mo. 
&  R.  240,  infra. 

(3)  Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158.  See  also  Crougliton  v.  Blake,  13  M.  &  W. 
305. 

(3)  Doe  d.  Bowdler  v.  Owen,  8  C.  &  P.  751. 

(4)  By  Tindal,  C.  J.,  3  N.  C.  201. 

(5)  Mitchell  v.  Rabbets,  cit.  8  Taunt.  91. 

(6)  Swinnertonv.  Stafford  (Marq.),  3  Taunt.  91. 

(7)  Lygon  v.  Strutt,  3  Anst.  601. 

(8)  Potts  V.  Durant,  3  Anstr.  789. 
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appear  where  the  defendant  got  the  paper,  nor  did  it  appear  whether 
Smith  was  dead,  or  even  who  he  was,  the  Court  of  Excheqfaer  rejec- 
ted the  evidence,  on  the  ground  that  the  paper  had  not  been  authen- 
ticated.(l)  And  in  another  case(2)  where  a  hook  purporting  to  be  the 
bo6k  of  a  former  rector,  was  produced  by  the  defendant's  attorney,  who 
received  it  from  the  defendant,  and  the  defendant  was  the  grandson  of  the 

former  rector;  but  it  did  not  appear  whether  he  had  found  the 
*442    *book  among  his  grandfather's  papers,  or  how  it  came  into  his  pos^ 

session  ;  the  book  was  held  to  be  inadmissible. 

Corporation-books,  custody  of.  The  books  of  a  corporation  cannot  be 
admitted  in  any  case,  unless  shown  to  have  been  regularly  kept  by  the 
proper  officer  of  the  corporation.  On  an  information  in  the  nature  of  a  quo 
warranto,  the  prosecutor  produced  in  evidence  a  book  written  by  the  pros- 
ecutor's clerk,  not  an  officer  of  the  corporation,  which  appeared  to  be  only 
minutes  of  corporate  acts  done  some  years  before,  and  was  not  kept  as  a 
public  book  of  the  corporation ;  this  evidence  was  rejected  at  the  trial,  and, 
on  a  motion  afterwards  for  a  new  trial,  it  was  held  to  have  been  properly 
rejected.  "  Corporation-books,"  the  court  said,  "  are  generally  allowed  to 
be  given  in  evidence,  when  they  have  been  publicly  kept  as  such,  and  when 
the  entries  have  been  made  by  the  proper  officer ;  not  out  that  the  entries 
made  by  other  persons  may  be  good,  if  it  is  shown  that  the  town  clerk  was 
sick  or  refused  to  attend."(3) 

Corporation-books  must  come  from  the  proper  custody.  In  the  case  of 
ancient  books,  questions  upon  this  point  have  occasionally  arisen.  Thus,  it 
has  been  he,ld,  thit  books,  purporting  to  be  corporation-books,  producecf 
from  a  chest  found  in  the  house  of  a  former  town  clerk,  after  his  death,  and 
not  from  the  corporation  chest,  could  not  be  received.  (4) 

With  regard  to  the  question,  what  is  properly  a  corporation-book,  it 
appears  that  a  loose  paper,  duly  stamped,  upon  a  file,  containing  an  entry 
of  a  freeman's  admission,  has  been,  in  one  case,  considered  the  proper  and 
original  act  of  the  corporation,  in  preference  to  an  unstamped  entry  of  the 
admission  more  at  large  in  a  book  of  acts  of  the  corporation.  (5) 

Printed  copies  of  the  statements  of  the  annual  accounts  of  a  turnpike 
trust,  produced  from  the  office  of  the  clerk  of  the  peace  (where  the  originals, 
signed  by  the  chairman  at  the  annual  general  meeting,  had  been  returned 
pursuant  to  3  Geo.  IV,  c.  126,  §  78),  are  not  admissible  as  original  evidence 
m  an  action  against  the  trustees.  (6) 

The  rule  respecting  the  proof  of  the  custody  in  which  documents  have 
been  kept,  applies  more  particularly  to  ancient  documents,  whose  authen- 
ticity depends  in  a  gireat  degree  upon  their  custody,  and  which  must  be 
shown  to  be  connected  with  the  party  who  produces  them.  In  common 
cases,  where  the  written  instrument  itself  purports  to  belong  to  the  party 
who  produces  it  in  evidence,  no  proof  can  be  requisite  as  to  the  place  in 
which  it  has  been  kept.  On  a  question  of  settlement,  where  the 
*443  *respondents  produced  a  certificate  more  than  thirty  years  old,  pur- 
porting to  be  granted  to  their  parish  by  the  appellant  parish,  the 
mere  production  of  it  was  held  to  be  sufficient,  and  the  respondents  were 
not  obliged  to  show  that  the  certificate  had  been  kept  in  the  parish  chest;  (7) 
and  it  would  be  sufficient,  if  the  certificate  were  to  be  produced  by  a  rated 


(1)  Manby  v.  Curtis,  1  Pri.  235,  Wood,  B.,  disaenting ;  2  Jac.  &  Walk  480 
(2^  Randolph  v.  Gordon,  5  Pri.  312. 

(3)  K.  V.  Mothersell,  1  Str.  93 ;  Thetford's  Case,  Vin.  Ab.  tit.  Evidence  A  b  15  ul  16 
17 ;  How.  St.  Tr.  854.  >    •         >f  ■     . 

(4)  Shrewsbury  (Mercers)  v.  Hart,  1  C.  &  P.  114. 

(5)  R.  v.  Head,  Peake  Ev.  92,  note. 

(6)  Pardoo  v.  Price,  13  M.  &  W  267. 

(7)  R.  V.  Ryton,  5  T.  R.  259.     See  further,  as  to  the  custody  of  parish  papers  Slater  v 
Hodgson,  9  Q.  B.  727 ;  R.  v.  Pembridge,  Car.  &  M.  157.  f  v     . 
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inhabitant  of  the  parish.  (1)  So  in  an  action  for  a  false  return  to  a  man- 
damus, a  corporator  may  produce  the  muniments  of  the  corporation.  (2) 

But  where  on  a  question  of  boundary  it  was  proposed,  on  behalf  of  the 
plaintiff,  to  read  certain  manor-books,  without  proving  from  what  custody 
they  came,  on  the  ground  that  they  belonged  to  the  lord  of  the  manor, 
who  was  admitted  to  be  the  real  plaintiff,  it  was  held  that  they  could  not 
be  read.  (3) 

Where  an  expired  lease  for  lives  had  been  obtained  by  the  occupier  of 
the  premises  on  the  day  after  the  last  life  dropped,  from  two  persons  who 
did  not  appear  to  have  any  interest  in  the  premises,  and  the  occupier  had 
delivered  the  lease  to  his  landlord,  who  was  the  lessee  for  lives,  and  it  was 
produced  at  the  trial  from  his  custody,  this  was  held  sufficient.  (4) 

Examined  copies.  The  same  rule  which  has  been  adopted  in  the  case  of 
judicial  documents  appears  to  be  generally  applicable  to  public  writings  not 
judicial,  which  cannot  be  removed  on  the  ground  of  the  inconvenience  to 
the  public  service,  namely,  that  wherever  an  original  would  be  admissible, 

an   examined  copy  will  equally  be   admitted.  (5)     Thus,  examined 
*444     copies  of  the  journals  *of  the  House  of  Lords  or  Commons,  have 

been  received  in   evidence; (6)    so   examined  copies  of  documents 
deposited  in  the  office  of  the  land  revenue  records  and  enrollments(7)  op  of 

(1)  R.  V.  Nethergong,  2  M.  &  S.  337.  This  was  before  the  late  act  of  Pailiament,  whloh 
made  rated  inhabitants  competent  witnesses  on  the  trial  of  an  appeal.    See  ante,  note  389. 

(2)  2  M.  &  S.  338.  The  subject  of  the  custody  of  documents  will  be  further  adverted 
to  in  treating  of  particular  species  of  public  writings,  as  terriers,  registers  and  the  like. 

(3)  Evans  v.  Rees,  10  A.  &  E.  151. 

(4)  Bees  v.  Walters,  3  M.  &  W.  527 ;  Doe  d.  Shrewsbury  v.  Keeling  11  Q.  B.  884. 

(5)  By  Holt,  C.  J.,  in  Lynch  v.  Gierke,  3  Salk.  153.     See  also  R.  v.  Hains,  Comb.  337. 
Note  416. — Such  is  the  general  rule  as  to  all  entries  in  public  books.    Jackson  ex  dem 

Bogert  V.  King,  5  Cowen's  Rep.  338;  Stoever  v.  Whitman's  Lessee,  6  Binn.  Rep.  416; 
United  States  v.  Jones,  4  Dall.  Rep.  412,  415  ;  Dudley  v.  Grayson,  6  Monroe's  Rep.  259 ; 
Welsh  V.  Crawford,  14  Serg.  &  Rawle,  440 ;  M'Carty  v.  Sherman,  3  John.  Rep.  429  ;  Peney 
V.  Gilliland,  1  Wright's  Eep.  38 ;  Tubb  v.  Madding,  1  Alab.  Rep.  139,  130 ;  Peck  v.  Fa*- 
rington,  9  Wend.  44,  45.  In  Nevf  York,  it  has  been  said  that  a  justice's  docket  is  a  pri. 
vate  and  not  a  public  book.  Wickware  v.  Bryan.  11  Wend.  545,  546,  547,  per  Savage,  C. 
J.    But  guere ;  see  ante,  not  406,  and  the  cases  there  cited  in  relation  to  this  point. 

Mere  certified  or  office  copies,  however,  from  such  books,  are  not  evidence,  unless  where 
the  officer  is  authoriztd  to  give  out  or  certify  copies.  Stoever  v.  Whitman's  Lessee,  6 
Binn.  416  ;  Dudley  v.  Grayson,  6  Monroe,  261, 262 ;  Schnertzell  v.  Young,  3  Harr.  &  M'Hen. 
502 ;  Donohoo's  Lessee  v.  Brannon,  1  Tenn.  Rep.  328 ;  The  Hallowell  &  Augusta  Bank  v. 
Hamlin.  14  Mass.  Rep.  178 ;  Sampson  v.  Overton,  4  Bibb,  409.  Where  an  officer  is  author- 
ized to  authenticate  copies,  and  to  act  generally  by  deputy,  his  deputy  may  authenticate 
them.  But  not  a  mere  clerk  in  the  office,  though  it  be  necessary  that  he  be  sworn  before 
he  can  act  as  such  clerk.  Sampson  v.  Overton,  4  Bibb,  409.  'ri«  officer  ought  to  state 
the  character  in  which  he  certifies  or  does  the  act.  But  the  omission  to  do  this  will  not 
generally  render  his  certificate  inadmissible.  The  law  has  been  said  to  be,  that  the  court 
may  know  officially  all  officers  known  to  the  laws  of  thestate,  of  whoeeappoinimentthere 
is  a  record.  But  still  it  seems  they  may  require  proof,  when  he  has  not  stated  his  official 
character,  and  it  nowhere  appears  in  the  certificate  ;  but  when  it  does  so  appear,  the  law 
will  presume  that  he  possesses  such  character  until  the  contrary  appears.  Donohoq's 
Lessee  v.  Brannon,  1  Tenn.  Rep.  327.  On  this  subject  see  Commissioners  v.  Ross,  3  BinA. 
541.  In  general,  it  seems,  the  copy  should  come  from  the  officer  whose  duty  it  is  to  keep 
the  original.     United  States  v.  Perchman,  7  Peters'  Rep.  85.     See  ante,  note  324. 

(The  justice's  certificate  stating  the  facts  that  appeared  in  a  cause  by  his  record  is  not 
admissible ;  but  an  authenticated  copy  of  his  record  is  admissible  (English  v.  Sprague,  33 
Maine,  440) ;  or  he  may  be  called  to  produce  and  prove  his  docket,  or  verify  a  transcript 
thereof.  Hibbs  v.  Blair,  14  Penn.  State  R.  413.  Where  the  proof  is  made  by  copy,  it 
most  conform  to  the  statute.  Hard  v.  Shopman,  6  Barb.  621.  In  the  absence  of  the  jus- 
tice, he  having  removed  from  the  town,  the  docket  is  good  evidence  (Carshore  v.  Huyck, 
6  Barb.  583) ;  but  is  not  evidence  in  a  suit  between  other  parties.  Reynolds  v.  Brown,  15 
Id.  24.) 

(6)  Lord  MelvUle's  Case,  24  How.  St.  Tr.  683  ;  R.  v.  Gordon  (Lord),  2  Dong.  593.  See  8 
&  9  Vict.  c.  113,  §  3  (the  Documentary  Evidence  Act),  whereby  copies  of  these  documents 
are  now  admismUe,  provided  they  purport  to  be  printed  by  the  printer  of  the  House. 

(7)  Doe  d.  Wm.  IV  v.  Roberts,  13  M.  &  W.  520. 
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entries  in  the  counoil-book  in  the  secretary  of  state's  office,  (1)  or  of  entries  in 
the  bank-books,  (2)  or  in  the  books  of  the  East  India  Company,  (3)  or 
in  the  books  of  assessments  made  by  the  commissioners  of  land  ta,x,(4)  or  in 
the  books  of  the  commissioners  of  excise  or  customs,  (5)  or  in  the  poll;books 
of  a  municipal  or  parliamentary  election,  (6)  and  in  other  cases  of  the"  same 
kind,  have  been  admitted  in  evidence  without  accounting  for  the  non-pro- 
duction of  the  original  books.  (7) 

(1)  Eyre  v.  Palgrave,  3  Camp,  606. 

(3)  Marsh  v.  CoUnett,  3  Eap.  665  ;  Breton  v.  Cope,  Peake,  30  ;  Doug.  573,  u.  ;  Mortimer  v. 
M'Callan,  6  M.  &  W.  58. 

Note  417 — But  where  the  question  arises  as  to  the  genuineness  of  a  signature  to  a 
transfer  made  on  a  book  of  the  Bank  of  England,  the  book  itself  must  be  produced. 
Auriol  V.  Smith,  18  Ves.  197. 

Examined  copies  of  bank-books  are  not  generally  evidence  in  the  United  States ;  not 
being  regarded  in  the  light  of  public  books  like  those  of  the  Bank  of  England.  See  ante, 
note  343. 

(3)  Doug.  593,  n. ;  13  M.  &  W.  533. 

(4)R.v.  King,  2T.  E.  334. 

(5)  Fuller  v.  Fotch,  Carth.  347 ;  by  Lord  Abinger,  C-  B.,  6  M.  and  W.  68. 

(6)  Mead  v.  Bobiuson,  Willes,  424  ;  R.  v.  Ledgard,  8  A.  &  E  535. 

-,  (7)  See  Coombs  v.  Coether,  M.  &  M.  398,  book  kept  in  Chapter-house.  It  seems  that  the 
booba  of  the  King's  Sench  and  Fleet  Prisons  are  not  provable  by  copies.  See  Salts  v. 
Thomas,  3  B.  &  P.  190.  As  to  the  proof  of  herald's  books,  see  Vin.  Ab.  tit.  Evidence,  A. 
b.  39,  p.  118  ;  B.  N.  P.  248.  In  one  case  a  copy  of  an  agreement,  contained  in  one  of  the 
books  of  the  Bodleian  Library,  was  received.  Downes  v.  Moreman,  3  Q-will.  659.  As  to 
the  Act-book  in  the  Registry  of  the  Prerogative  Court  of  Canterbury,  see  Davis  v.  Wil- 
liams, 13  East,  332 ;  Shbpherd  v.  Shorthose,  1  Stra.  413  ;  as  to  the  enrollments  of  documents 
in  the  office  of  the  duchy  of  Cornwall,  see  7  &  8  Vict.  c.  65,  §  34 ;  as  to  the  oaths  and 
declarations  of  shipowners  relative  to  their  ships  and  the  books  of  registries  of  vessels, 
kept  by  the  comptrollers  of  customs,  see  8  &  9  Vict.  c.  89,  §  43 ;  as  to  the  rules  of  savings 
banks,  &c.,  see  7  &  8  Vict.  c.  83,  §  19. 

NoTB«418. —  As  to  books  and  records  in  public  offices  in  other  states,  it  is  provided  by 
act  of  Congress,  that  all  records  and  exemplifications  of  office-books  which  are  or  may  be 
kept  in  any  public  office  of  any  state,  not  appertaining  to  a  court,  shall  be  proved  or 
admittedin  any  other  court  or  office  in  any  other  state,  by  the  attestation  of  the  keeper 
of  the  said  records  or  books  and  the  seal  of  his  office  thereunto  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  presiding  justice  of  the  court  of  the  county  or 
district,  as  the  case  may- be.  In  which  such  Office  is  or  may  be  kept ;  or  of  the  governor, 
the  secretary  of  state,  thtt  chancellor  or  the  keeper  of  the  great  seal  of  the  state,  that  the 
said  attestation  is  in  due  form,  and  by  the  proper  officer ;  and  the  said  certificate,  if  given 
by  the  presiding  justice  of  a  court,  shall  be  further  authenticated  by  the  clerk  or  pro- 
thonotary  of  the  said  court,  who  shall  certify  that  the  said  presiding  justice  is  duly 
commissioned  and  qualified ;  or  if  the  said  certificate  is  given  by  the  governor,  the 
secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal,  it  shall  be  under  the  great 
seal  of  the  state  in  which  the  said  certificate  is  made.  And  the  said  records  and  exempli- 
fications shall  have  such  faith  and  credit  given  to  them  in  every  court  and  office  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the  state  from 
whence  the  same  are  or  shall  be  taken.  Act  of  April  37th,  1804;  3  L.  U.  States,  631, 
§  1 ;  Ing.  Abr.  399.  The  foregoing  provisio&g  are  declared  applicable  to  the  records  and 
office-books  of  the  respective  territories  of  the  United  States,  and  the  countries  subject 
to  the  jurisdiction  thereof,  no  less  than  to  those  of  the  several  states.    Id.  ^  3. 

In  Henthorn  v.  Doe  (1  Blackf.  Rep.  157),  a  copy  of  a  Vir^nia  patent,  attested  by  the 
register  of  the  land  office  with  his  seal  affixed  thereto,  to  which  was  added  the  certificate 
of  the  governor  with  the  great  seal  of  the  state,  certifying  to  the  official  character  of  the 
rejgister  of  the  land  office,  but  omitting  to  state  that  hiS  attestation  was  in  due  form,  was 
h?ld  inadmissible.  It  seems  that  part  of  the  authentication  omitted  in  the  above  case  is 
indispensable.    Id. 

In  Massachusetts,  a  sworn  copy  of  a  map  made  by  a  surveyor  appointed  by  the  leMs- 
lature  of  New  York  to  make  the  survey,  the  original  being  on  file  in  the  office  of  the 
secretary  of  the  state  of  New  York,  was  held  competent  evidence.  Smith  v.  Strono-  14 
Pick.  Rep.  138.    It  was  verified  in  this  case  by  the  oath  of  the  surveyor  himself.        "' 

(The  later  decisions  are  to  the  same  effect ;  thus,  as  to  a  transcript  from  the  land  office 
(Stephens  v.  Westwood,  35  Ala.  716),  from  the  executive  department.  Henderson  v 
Hackney,  16  Geo.  531,  and  Bates  v.  M'Gully,  37  Miss.  (5  Cush.)  584.    AnU  p.  354. 

As  to  proof  of  public  documents  by  examined  copies,  see  l4  &  15  Vict.,  c.  99,  §  14.) 

As  to  proof  of  deeds,  wills,  &c.,  registered  and  recorded  in  books  kept'in  public  offices 
in  the  neighboring  states,  they  are  considered  by  themselves. 
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*445     *  Court  rolls.     Examined  copies  of  court  rolls,  signed  and  given  but 

by  the  steward  of  the  manor,  and  properly  stamped,  are  evidence  of 

the  contents  of  the  rolls,  to  prove  admissions  and  surrenders,(l) — as  are 

also  the  original  rolls.  (2)     And  a  mere  examined  copy  is  also  admissible  in 


evidence,  although  not  stamped,  as  the  provisions  of  the  Stamp  Actfl) 
apply  only  to  such  copies  as  are  given  out  and  signed  by  the  steward.  (3) 
Where  a  surrender  of  copyhold  lands  was  made  out  of  court  by  a  deed  of 


surrender,  although  the  act  of  48  Geo.  Ill,  c.  149  (the  old  Stamp  Act), 
required  that,  in  such  a  case,  the  deed  of  surrender  or  memorandum  thereof 

should  be  stamped,  and  not  the  copy,  as  in  other  cases,  it  was  held 
*446     that  an  examined  and  *stamped  copy  was,  nevertheless,  evidence  of 

the  surrender.  (4)  The  steward's  copy  is  received  in  evidence  upon 
the  same  principle  as  the  chirograph  of  a  fine,  or  the  enrollment  of  a  deed. 
(5)  Some  evidence  of  the  identity  of  the  party  admitted' is  requisite.  (6) 
Where  evidence  from  the  manor  rolls  is  adduced,  not  to  prove  a  convey- 
ance, but  for  other  purposes,  as  to  establish  a  custom,  an  examined  copy 
appears  to  be  the  proper  evidence. 

Where  a  surrender  of  a  copyhold  was  duly  made  and  presented  by  the 
homage,  but  no  entry  of  such  presentment  and  surrender  was  made  on 
the  rolls,  it  was  held  that  the  surrender  and  presentment  might  be  proved  by 
a  draft  of  an  entry  produced  from  the  rolls  of  the  manor,  with  the  parol 
testimony  of  the  foreman  of  the  homage  jury  who  made  the  presentment.  (7) 
Where  a  surrender  was  made  in  the  year  IV'74,  and  there  was  no  record  of 
it  on  the  rolls,  the  books  of  the  manor  containing  a  record  of  the  admission, 
which  noted  the  surrender,  were  received  as  evidence  of  it.  (8) 

Of  corporation  books  and  parish  registers.  Examined  copies  of  corporSr 
tion  books  are  evidence  to  prove  corporate  acts ;  but  this  rule  does  not 
extend  to  papers  belonging  to  a  corporation  and  kept  in  their  chests,  the 
entries  in  which  are  not  of  a  public  nature.  (9) 

Parish  registers  may  also  be  proved  by  examined  copies,  which  need  not 
be  stamped.  (10)  An  examined  copy  of  an  entry  of  a  parish  register  of 
marriages,  the  entry  purporting  to  be  attested  by  one  witness  only,  is 
receivable,  though  the  15th  section  of  the  26  Geo.  11,  c.  22  (the  Marriage 
Act),  directs  that  the  entry  of  every  marriage  shall  be  attested  by  two  wit- 
nesses. (1  1)  If  the  register  is  produced  for  the  purpose  of  identifying  the  par- 
ties to  a  marriage,  their  handwriting  need  not  be  proved  by  an  attesting  wit- 
ness to  the  register.  (12)  It  will  be  sufficient  that  a  witness  proves  he 
*447     knows  the  parties  and  their  handwriting,  that  the  handwriting  in  *the 

(1)  55  Geo.  Ill,  c.  184.  Sched.,  tit.  Copy  of  Court  SoU.  See  Rowe  v.  Brenton,'3  Mann.. 
&  Ryl.  297,  S.  P. 

(2)  B.  N.  P.  247  ;  Doe  v.  Hall,  16  East,  208  ;  Breeze  v.  Hawker,  14  Sim.  350. 

(3)  Doe  d.  Burrows  v.  Freeman,  12  M.  &  W.  844. 

(4)  Doe  d.  Cawthorn  v.  Mee,  4  B.  &  Ad.  617. 

(5)  By  Holroyd,  J.,  in  Appleton  v.  Braybrook,  6  M.  &  S.  88.  It  would  seem  that  the 
steward's  signature  should  be  proved. 

(6)  Doe  d.  Hanson  v.  Smith,  1  Camp.  196. 

(7)  Doe  d.  Priestley  v.  Callaway,  6  B.  &  C.  484. 

(8)  R.  V.  Thruscross,  1  A.  &  E.  126.  Various  authorities  show  that  the  rolls  of  a  manor 
are  not  conclusive  as  records,  but  that  the  parties  may  prove  a  mistake  in  them.  See  the 
cases  referred  to  by  Lord  Tenterden,  C.  J.,  in  Doe  d.  Priestley  v.  Callaway,  6  B.  &  C.  494. 

(9)  R.  V.  Gwyn,  1  Str.  401 ;  Brocas  v.  London  (Lord  Mayor),  Id.  307.    See  ante,  note  343. 

(10)  B.  N.  P.  247 ;  Doe  d.  WoUaston  v.  Barnes,  1  Mo.  &  R.  386.  See  52  Geo.  Ill,  o.  146, 
§17. 

(11)  Doe  d.  Blayney  v.  Savage,  1  C.  &  K.  487. 

(12)  Birt  V.  Barlow,  Doug.  172,  where  Lord  Mansfield,  C.  J.,  says  that  "  parish  registers 
are  in  the  nature  of  records,  and  need  not  be  produced,  or  proved  by  subscribing  wit- 
nesses." An  examined  copy  of  the  register  of  a  marriage  in  the  Swedish  ambassador's 
chapel,  at  Paris,  is  not  evidence.  Leader  v.  Barry,  1  Esp.  353.  And,  mde  twpra.  Legal 
Register. 
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register  is  that  of  the  parties  he  knows.  (1 J  It  seems  that  the  returns 
made  annually  by  the  transcripts  of  parish  registers,  under  the  7  0th  canon,  to 
the  registry  of  the  diocese,  or  examined  copies  of  such  returns,  are  not  receiv- 
able in  evidence  instead  of  the  original  registers,  except  as  secondary 
evidence,  in  which  case,  examined  copies  of  the  returns  would  be  receivable ; 
but  that,  if  the  returns  be  made  under  the  statute  52  Geo.  Ill,  c.  146,  exam- 
ined copies  of  them  would  be  primary  evidence.  (2) 

If  the  parson  of  a  parish  be  applied  to  for  an  extract  of  a  parish  register 
of  a  particular  date,  and  he  produces  to  the  applicant  a  book  as  the  orig- 
inal register,  it  will  be  presumed  to  be  so,  until  the  contrary  is  shown. 
But  his  statement  that  there  is  no  register  of  the  particular  year,  is  not  suf- 
ficient proof  of  the  loss  of  the  register,  so  as  to  let  in  secondary  evidence ; 
the  parson  himself,  or  some  other- person,  should  be  called  to  prove  the 
loss.  (3) 

In  questions  of  peerage,  the  original  register,  or,  if  that  cannot  be  pro- 
duced, the  transcript  deposited  with  the  bishop,  is  generally  required.  (4) 
In  the  Gardiner  Peerage  Case,(5)  however,  where,  to  prove  the  marriage 
of  Lord  Gardiner  at  Madras,  a  book  brought  from  the  secretary's  office  m 
the  East  India  House,  and  containing  a  list  of  marriages  and  burials  at 
Madras,  purporting  to  be  authenticated  by  the  signature  of  the  officiating 
clergyman,  was  produced ;  it  appeared  that  this  book  consisted  of  several 
sheets,  copied  from  the  original  register  in  India,  and  transmitted  from 
time  to  time  to  the  East  India  House :  upon  its  being  shown,  that  the  list 
containing  the  entry  of  Lord  Gardiner's  marriage,  was  in  fact  transmitted 
from  India  (which  was  principally  proved  by  the  accompanying  dispatch 
from  the  secretary  of  government),  and  that  the  clergyman,  whose  name 
was  affixed  thereto,  did,  at  the  time  when  the  alleged  marriage  was  solemn- 
ized, officiate  at  Madras,  the  marriage  was  considered  as  proved.  (6) 

Entries  in  the  registers  of  birth,  marriages  and  deaths,  made  under  the 
provisions  of  the  statutS  6  &  7  Wm.  IV,  c.  86,  are  to  be  proved  by  certified 
copies  thereof,  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
registrar-general's  office,  {f) 

Terriers.  Custody  of.  Terriers,  or  surveys  of  glebe  lands  gener- 
*448     ally  signed  by  the  incumbent,  *are,  by  the  ecclesiastical   canons, 

required  to  be  returned  into  the  registry  of  the  bishop.  Such  a  return 
derives  its  authority  from  being  found  either  in  the  bishop's  register 
office,  (8)  or  the  registry  of  the  archdeacon  of  the  diocese,  (9)  or  the  parish 
chest(lO)  Unless  it  comes  from  one  of  these  depositories,  it  cannot,  ia  gen- 
eral, be  admitted  in  evidence.  A  paper,  therefore,  purporting  to  be  a 
terrier,  found  in  the  charter  chest  of  a  college  which  had  property  in  the 
parish,  was  thought  to  be  inadmissible  to  prove  s,modus.{\\)     However, 

(1)  Sayer  v.  Glossop,  3  Exch.  R.  409. 

■(2)  Walker  v.  Beauchamp  (Countess),  6  C.  &  P.  552.    See  also  Doe  d.  Wood  v.  WilUlns. 
2  C.  &  K.  338. 
(3^  Walker  v.  Beauchamp  (Countess),  6  C.  &  P.  553. 

(4)  Minutes  of  Evidence,  Marchmont's  Case,  p.  5 ;  Kilmorey's  Case,  p.  10. 

(5)  Minutes  of  Evidence,  p.  15. 

(6)  On  tlie  proof  of  marriages  in  a  British  colony,  see  Lautour  v  Teesdale,  8  Taunt.  838  ; 
E.  V.  Brampton,  10  East,  282 ;  Ending  v.  Smith,  2  Hagg.  Con.  371 ;  R.  v.  Reebly,  3  Chit. 
Bura.  726 ;  Smith  v.  Maxwell,  Ey.  &  M.  80 ;  Jacob's  Case,  1  Mo.  Cr.  C.  140. 

(7)  Sect.  38.  As  to  the  proof  of  non-parochial  registers,  deposited  vfith  the  registrar- 
general,  see  3  &  4  Vict.  c.  93. 

(8)  Atkins  v.  Hatton,  8  Qwill.  1406 ;  S.  C,  2  Anstr.  887.  The  bishop's  registry  is  the 
proper  place  of  custody  for  the  accounts  and  other  papers  of  sequestrators.  Pulley  v 
Hilton,  12  Pri.  635. 

(9$  Potts  v.  Durant,  8  Gwill.  1450, 1454 ;  S.  C,  3  Anstr.  789.    See  also  Drake  v.  Smith, 
6  Pri.  369. 
(10)  Armstrong  y.  Hewett,  4  Pri.  218. 
i(ll)  Atkins  v.  Hattoa,  vi  nipra. 
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under  particular  circumstances,  this  rule  respecting  the  custody  of  terriers 
has  been  relaxed,  and  a  terrier  has  been  admitted,  though  not  brought  from 
one  of  the  regular  depositories,  when  the  custody  in  another  place  has  been 
satisfactorily  explained.  One  that  was  found  in  the  registry  of  the  Dean 
and  Chapter  of  Litchfield  has  been  admitted  in  evidence  against  a  preben- 
dary ;(1)  on  the  ground  that  there  appeared  to  be  a  proper  connection 
between  the  terriers  and  the  place  where  it  was  found ;  a  strong  corrobora- 
ting circumstance  being,  that  the  terrier  was  found  annexed  to  an' old  lease 
of  the  prebend,  of  nearly  the  same  date.  (2)  But  when  the  custody  is 
merely  private,  and  unconnected  with  the  subject  matter,  the  courts  have 
never  gone  the  length  of  admitting  such  papers  in  evidence.  (3) 

Wills  relating  to  personalty.  Testaments  relating  to  personal  property 
are  proved  in  the  Ecclesiastical  Court,  either  in  common  form,  or  in  form  of 
law.  The  first  mode  of  proof  is,  where  the  executor  presents  the  will,  with- 
out citing  the  parties  interested,  and  deposes  that  it  is  the  true  and  last  will 
of  the  testator,  upon  which  deposition  the  judge  allows  the  will.  The  proof 
in  form  of  law  is,  when  the  will  is  exhibited  before  the  judge  in  the  presence 
of  the  parties  interested,  and,  after  a  full  examination,  finally  allowed.  (4)  If 
the  will  be  proved  in  common  form,  it  may  be  disputed  at  any  time  within 
thirty  years ;  but  if  it  be  proved  in  the  more  formal  mode,  and  there  be  no 
proceedings  within  the  time  limited  for  appeals,  the  will  cannot  afterwards 
be  disputed.  (4)  After  proof  of  the  will,  the  original  is  deposited  in 
*449  the  *registry  of  the  ordinary  or  metropolitan,  and  a  copy  in  parch- 
ment is  made  out  under  his  seal,  and  delivered  to  the  executor, 
together  with  a  certificate  of  its  having  been  proved  before  him,  which  copy 
and  certificate  are  the  probate.  The  seal  of  the  Ecclesiastical  Court,  on  the 
probate,  needs  not  to  be  proved.  (5)  The  ecclesiastical  courts  have  no  juris- 
diction over  wUls  relating  to  realty. 

A  probate  is  the  proper  evidence  of  a  will  of  personalty  only.  (6)  In  the 
case  of  a  will  devising  realty,  the  original  must  be  produced  and  the  attes- 

(1)  MiUer  v.  Foster,  3  (Jwill.  1406,  n.,  1543.    And  see  BuUen  v.  Michel,  stated  supra. 
(3)  See  Tacker  v.  Wilkins,  4  Sim.  241 ;  Maddison  v,  Nuttall,  6  Bing.  226. 

(3)  Potts  V.  Durant,  ut  supra.  See  also  Atkins  v.  Drake,  M'Cl.  &  Y.  213  ;  Hall  v. 
Farmer,  2  Y.  &  C.  145. 

(4)  8  Bac,  Ab.  tit.  ExKcutor. 

Note  419.  —See  ante,  note  287,  289  ;  Moore  v.  Smith,  5  Greenl.  Rep.  490,  494. 

In  New  York,  it  is  provided  by  statute,  that  the  probate  of  a  will  of  personal  property, 
taken  by  a  surrogate  having  jurisdiction,  shall  be  conclusive  evidence  of  the  valimty  of 
such  will,  until  such  probate  be  reversed  on  appeal,  or  revoked  by  the  surrogate,  as  pro- 
vided for,  or  the  will  be  declared  void  by  a  competent  tribunal.    2  R.  S.  61,  §  29. 

(The  judgment  of  the  surrogate  admitting  to  probate  a  will  relating  to  personal  property, 
is  the  decision  of  a  court  of  competent  and  exclusive  jurisdiction,  which  cannot  be  im- 
peached collaterally.  Section  29  does  not  conflict  with  the  18th  section  of  the  act  of  1837. 
The  record  of  wills  relating  to  real  estate,  certified  by  the  surrogate,  is  admissible  in  evi 
dence  the  same  as  the  original  will  would  be,  if  produced  and  proved,  and  may  in  like 
manner  be  repelled  by  contrary  proof  Vanderpool  v.  Van  Valkenburg,  2  Seld.  190.  Since 
the  act  of  1850,  the  exemplification  must  contain  the  proofs  taken  before  the  surrogate,  in 
order  to  render  it  admissible  in  evidence.  Hill  v.  Cockford,  24  N.  Y.  128 ;  33  Barb.  176 
Under  the  Revised  Statutes,  it  has  been  held  the  surrogate's  courts  are  courts  of  peculiar 
and  special  jurisdiction,  and  that  they  can  only  exercise  the  jurisdiction  and  powers 
expressly  conferred  upon  them  by  statute.  11  N.  Y.  324  ;  Cleveland  v.  Whiton,  31  Barb. 
644.  For  an  enumeration  of  their  powers  see  Brick's  Estate,  15  Abbott's  Pr.  12.  Now, 
however,  since  the  repeal  in  1837  of  the  restrictive  clause  prohiblng  them  from  exercising 
any  incidental  power  or  constructive  authority  not  expressly  given  by  some  statute  of  the 
state,  these  courts  may  exercise  the  incidental  powers  possessed  by  them  previous  to  the 
revised  statutes  ;  such  as  the  power  to  open  a  decree  made  on  final  accounting.  Sipperly 
v.  Baucus,  24  N.  Y.  46.) 

As  to  the  time,  and  proceedings,  for  obtaining  a  revocation  of  probate,  see  §  30,  et  aeq. 
With  respect  to  appeals,  see  3  R.  S.  66,  §  55,  et  seq. 

(5)  Kemptonv.  Cross,  Rep.  temp.  Hard.  108. 

(6)  Allen  v.  Dondas,  3  T.  R.  125 ;  Coe  v.  Westemham,  2  Selw.  N.  P.  12. 
Vol.  IL  48 


378  Proof  of  Public  Writings  not  of  Record.  [ch.  vi. 

tation  must  be  proved ;  a  probate  will  not  be  received  as  evidence  of  the 
contents  of  such  a  will,  even  though  the  original  is  proved  to  be  lost ;  an 
examined  copy  of  the  will  is  the  proper  evidence  in  such  a  case.  (1) 

A  court  of  common  law  will  not  take  notice  of  a  will  as  a  title  to  personal 
property,  till  it  is  proved  in  the  Ecclesiastical  Court  ;(2)  and  though  the 
original  will,  together  with  the  probate,  is  produced  by  the  officer  of  the 
Ecclesiastical  Court,  the  will  cannot  be  read  in  evidence  unless  it  bears  the 

seal  of  the  court,  or  some  other  mark  of  authentication.  (3) 
*450     *It  is  not  the  practice  in  the  ecclesiastical  courts  to  grant  a  second 
probate,  if  the  first  should  be  lost,  but  only  to  grant  an  exemplifica- 
tion from  the  record  of  the  court,  and  this  exemplification  will  in  such  a 
case  be  evidence  of  the  proof  of  the  will.  (4) 

An  official  copy  of  a  will,  purporting  to  be  signed  by  the  registrar  of  the 
Ecclesiastical  Court,  with  a  document  annexed,  purporting  to  be  a  copy  of 
the  act  of  that  court,  have  been  held  to  be  admissible  as  secondary  evidence 
against  an  executor,  after  notice  to  him  to  produce  the  probate.  (5)  And  a 
copy  of  a  will  produced  from  the  Prerogative  Office  was  received  in  a  late 
peerage  case,  (6)  after  proof  of  unsuccessful  searches  for  the  original,  and 
that  the  practice  in  the  office  at  the  time  of  the  date  of  the  wUl  was  to  give 
out  the  original  wills,  after  taking  copies. 

An  examined  copy  of  a  lost  probate  is  evidence  of  the  person  there  named 
being  executor,  as  the  probate  is  an  original,  taken  by  authority,  and  of  a 
public  nature ;  f  7)  but  a  copy  of  the  will  would  not  be  evidence  of  that  fact.  (8) 

In  one  case,  (9)  for  the  purpose  of  proving  certain  persons  to  be  executors 

(1)  Doe  d.  Ash  v.  Calvert,  2  Camp.  387,  389.  See  also  B.  N.  P.  346 ;  R.  v.  Turner,  3  C. 
&  K.  783. 

(3)  Stone  v.  Forsyth,  2  Doug.  707.  The  title,  of  several  executors  may  be  proved  by 
probate  granted  to  one.    Walters  v.  Pfiel,  M.  and  M.  362.     See  ante,  note  288. 

(3)  B.  V.  Barnes)  1  Stark.  R.  343  ;  Finney  v.  Finney,  8  B,  &  C.  335.  The  act  of  the  court 
maj  be  indorsed  on  the  will.    Denn  v.  Bernhard,  Cowp.  595. 

Note  430. — See  3  Moore's  Rep.  502,  n.  a. 

Notice  -Bias  given  to  the  defendants,  as  executors,  to  produce  the  probate  of  their  tes- 
tator's will  at  the  trial,  which  they  refused  to  do  ;  held,  that  a  document  purporting  to  be 
the  original  will,  and  produced  by  au  officer  of  the  Ecclesiastical  Court  of  Chester,  under 
the  seal  of  that  court,  was  admissible,  as  secondary  evidence,  to  show  that  their  testator 
had  acknowledged  therein  that  he  had  received  money  in  his  lifetime  for  the  use  of  the 
plaintiff.  Gordon  v.  Dyson,  3  Moore,  558.  It  appeared  that  the  defendants  had  acted  on 
the  document  produced  as  the  will  of  their  testator.    Fer  Richardson,  J.,  Id.  561  ;  S.  C, 

1  Bred.  &  Bing.  219  ;  Gpw,  78. 

In  New  York,  each  surrogate  is  required  by  statute  to  record  in  his  books,  all  wills 
proved  before  him,  and  all  letters  testamentary  or  of  administration,  and  all  letters 
appointing  a  collector,  with  all  things  concerning  the  same.  And  the  records  of  such 
wills  and  letters,  and  transcripts  thereof,  duly  certified  by  the  surrogate  having  the  cus- 
tody of  such  records,  under  his  seal  of  office,  are  declared  evidence  in  all  courts,  so  far  as 
respects  personal  estate,  in  the  same  manner  as  if  the  originals  were  produced  and  proved. 

2  R.  S.  80,  h  58. 

In  Massachusaetts,  a  probate  court  is  not,  technically,  a  court  of  record ;  yet  it  has  been 
said,  that  it  ought  to  have  a  perfect  record  of  all  its  orders  and  decrees  ;  for  this  purpose 
the  office  of  register  was  constituted ;  and,  it  seems,  such  orders  and  decrees  are  provable 
there,  by  properly  authenticated  copies.  Chase  v.  Hathaway,  14  Mass.  Rep.  223,  et  seq. 
As  to  the  necessity  of  preserving  a  written  memorial  of  the  proceeding's  of  these  courts, 
and  the  form  thereof,  see  ante,  note  289.  The  same  doctrine  with  that  laid  down  iii 
Chase  v.  Hathaway  (supra),  has  been  adopted  in  New  Hampshire.  And  parol  evidence  to 
prove  the  decision  of  a  judge  of  probate  was,  in  that  State,  held  inadmissible.  Judge  of 
Probate  v.  Briggs,  3  New  Hamp.  Rep.  309.  It  is  provable  by  a  copy  of  the  record. 
Farnsworth  v.  Briggs,  6  Id.  561. 

(4)  Shepherd  v.  Shorthose,  1  Str.  413 ;  B.  N.  P.  246. 

(5)  Waite  v.  Gale,  3  Dowl.  &  L.  925. 

(6)  Fitzwalter  Peerage,  10  CI.  &  Fin.  946. 

,  (7.)  Hoe  V.  Nelthrope,  3  Salk.  154 ;  S.  C,  1  Ld.  Raym.  154 ;  by  Holt,  C.  J.,  ia  R.  v.  Haines 
Skin.  584. 

(8)  B.  N.  P.  346. 

(9)  Cox  V.  Alliagham,  Jac.  Eep;  514. 
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\ 
of  a  ■wdll,  the  probate  act-book  was  produced  from  Doctors'  Comnions,  con- 
taining an  entry  that  the  will  was  proved  by  those  persons  as  executors, 
and  probate  granted  to  them ;  the  probate  was  not  produced,  nor  any  offered 
to  account  for  its  non-production:  the  court  determined,  after  argument, 
that  the  evidence  was  admissible,  and  chiefly  on  the  authority  of  Garrett 
agt.  Lister,(l)  in  which  case  the  book  of  the  Ecclesiastical  Court,  containing 
an  entry  of  an  act  or  order  of  the  court  for  a  grant  of  Tetters  of  administra- 
tion to  a  person  named,  was  received  as  evidence  of  his  being  administrator. 

Surrogate's  minute  on  will.  Where,  to  prove  the  plaintiff's  title  as  exec- 
utor, the  will  was  produced  from  the  registrar's  office,  bearing  a  memorandum 
(signed  by  the  surrogate)  that  the  executor  had  signed  the  will,  and  that 
the  probate  had  been  sealed ;  and  it  was  further  proved,  that  such  memo- 
randum was  never  made  till  probate  had  been  granted  by  the  court,  and 
that,  by  the  practice  of  the  particular  court,  there  was  no  other  record  or 

entry  of  the  granting  of  the  probate  than  the  minute  subscribed  by 
*451     the  surrogate ;  this  evidence  *was  held  to  be  sufficient.  (2)     For  the 

same  purpose,  a  document  produced  from  the  Ecclesiastical  Court, 
purporting  to  be  the  original  will,  with  an  indorsement  upon  it,  in  the  hand- 
writing of  the  deputy  registrar,  stating.  La  effect,  that  the  will  had  been 
proved  by  the  executor  therein  named,  was  determined  by  the  Court  of 
Queen's  Bench,  on  the  authority  of  Cox  agt.  Allingham,(3)  to  be  good  evi- 
dence of  the  person  being  executor.  (4) 

Ledger-book.  Although  the  probate  of  a  will  devising  real  property  is 
not  evidence  of  the  contents  of  the  will,(5)  yet  it  is  said  that  the  ledger- 

(1)  Lev.  25. 

(2)  Doe  d.  Bassett  v.  Mew,  7  A.  &  E.  240. 
(8)  Supra,  p.  450. 

(4)  Doe  d.  Edwards  v.  Gunning,  7  A.  &  E.  343.     See  also  Gorton  v.  Dyson,  1  B.  &  B.  319. 

(5)  Note  481. — See  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep.  580,  583,  per  Pennington,  J. 
In  New  York,  the  surrogate"  has  authority  to  take  proof  of  wills  of  real  estate  (3  R.  S. 

57,  §  7,  et  seg.) ;  the  will,  the  proofs  and  examinations  taken  by  him,  are  to  be  recorded  In 
a  book,  and  the  record  signed  and  certified  by  the  surrogate.  Id.  58,  §  14.  The  will  so 
proved,  is  to  have  a  certificate  of  such  proof  indorsed  thereon,  signed  by  the  surrogate, 
and  attested  by  his  seal  of  office,  and  may  be  read  in  evidence  without  further  proof 
thereof  And  the  record  of  the  will,  and  the  exemplification  thereof  by  the  surrogate 
having  the  legal  custody,  shall  be  received  in  evidence,  and  shall  be  as  effectual  in  all 
cases,  as  the  original  will  would  be,  if  produced  and  proved,  and  may,  in  like  manner,  be 
repelled  by  contrary  proof.    Id.  §  15. 

Sections  14  and  15,  above  mentioned,  .relate  to  cases  where  the  subscribing  witnesses, 
or  such  of  them  as  would  be  sufficient  to  prove  the  will  on  a  trial  at  law,  are  produced 
before  the  surrogate.  See  Id.  §§  13,  13.  If  the  witnesses  are  dead,  insane,  or  reside  out 
of  the  state,  other  proof  is  to  be  taken.  3  R.  S.  59,  §  16.  This  is  to  be  signed,  certified 
and  recorded  by  the  surrogate,  in  the  same  manner  as  where  the  witnesses  are  produced, 
and  the  will  is  to  be  deposited  with  the  surrogate.  Id.  §  17.  The  record  of  the  proofs 
and  examinations  taken  pursuant  to  the  two  last  sections  and  the  exemplifications  of  such 
record,  by  the  surrogate  having  the  legal  custody,  shall  be  received  as  evidence  upon  any 
trial,  or  controversy  concerning  the  same  will,  after  proof  that  the  lands  in  question  have 
been  uninterruptedly  held  under  such  will  for  the  space  of  twenty  years  before  the  com- 
mencement of  the  suit  in  which  such  trial  or  controversy  shall  be  had;  and  shall  be  of 
the  same  force  and  effect,  as  if  taken  in  open  court,  upon  such  trial  or  controversy.  Id. 
§  18.  Vanderpool  v.  Van  Valkenburgh,  3  Seld.  190 ;  an  exemplification  must  now  con- 
tain the  proofs  taken  before  the  surrogate ;  Hill  v.  Crockford,  34  N.  Y.  128. 

As  to  the  exemplifications  of  the  record  of  wills,  proved  before  the  judge  of  the  former 
court  of  probate,  and  recorded  prior  to  the  1st  of  January,  1785,  see  Id.  §  30. 

Further,  with  respect  to  the  power  of  the  surrogate,  in  New  York,  in  regard  to  wills  of 
realty,  and  the  effect  of  his  decision  thereon,  see  ante,  note  389,  et  seq. 

In  several  of  the  states,  beside  New  York,  the  surrogate's,  or  other  court,  coming  in  the 
place  of  the  English  Ecclesiastical  Oourt,  has  power  to  take  proof  of  wills  in  respect  to 
the  realty.  This  depends  upon  statute  regulation,  which  sometimes  defines  the  effect  of 
the  probate  as  evidence.  Where  the  effect  is  left  undefined,  it  would  probably  be  the 
same  as  it  is  in  regard  to  the  personalty.  Such  will  be  seen  to  be  the  doctrine  by  con- 
Bulting  several  cases  cited  ante,  notes  287  and  289.    In  addition  to  which,  the  foUoTnng 
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book  is  evidence  for  such  a  purpose,  in  an  action  of  ejectment,  in  order  to 
prove  relationship ;  because  this  is  not  considered  merely  as  a  copy,  but  is 
a  roll  of  the  court ;  and,  although  the  law  does  not  allow  these  rolls  to 

prove  a  devise  of  lands,  yet,  when  the  will  is  only  to  prove  relation- 
*452     ship,  the  rolls  of  *the  Spiritual  Court,  which  has  authority  to  enroll 

wills,  are  sufficient  proof  of  such  testament.  It  has  been  held,  on 
some  occasions,  that  a  copy  of  the  ledger-book  is  not  evidence ;  yet,  since 
the  original  would  be  read  as  a  roll  of  the  court  without  further  attestation, 
it  seems  fit,  says  BuUer,  J.,  that  the  copy  should  also  be  read.  The  con- 
trary practice,  he  adds,  has  been  founded  upon  the  mistaken  supposition 
that  the  ledger-book  is  read  as  a  copy,  when,  in  fact,  it  is  read  as  a  roll  of 
the  court.  (1)  ' 

To  prove  that  the  probate  of  a  will  has  been  revoked,  an  entry  of  the 
revocation  in  a  book  of  the  Prerogative  Court,  in  which  all  causes  were 
entered  by  the  registrar,  and  which  was  kept  as  the  only  record  of  such 
proceedings  and  of  the  decree  of  the  court,  has-  been  admitted  to  be  good 
evidence.(2) 

Letters  of  achninistration.  Administration  is  generally  granted  by 
writing  under  seal,  called  letters  of  administration.  The  production  of 
these  letters  is  evidence  of  administration  having  been  granted  to  the 
persons  therein  named.  Administration  may  also  be  granted  by  entry  in 
the  registry  without  letters  under  seal.  (3)  The  Ecclesiastical  Court  never 
grants  an  exemplification  of  letters  of  administration,  but  only  a  certificate 
that  administration  was  granted ;  such  certificate,  therefore,  is  good  evi- 
dence. (4)  And  the  original  book  of  acts,  directing  letters  of  administration 
to  be  granted,  with  the  surrogate's  fiat  for  the  same,  is  evidence  of  the  title 
of  the  party  to  whom  administration  of  the  intestate's  effects  is  granted, 
without  producing  the  letters  of  administration  themselves  (notwithstanding 
subsequent  letters  of  administration  granted  to  another),  if  the  first  are  not 
recalled  ;  for  the  original  book  was  the  authority  for  the  proper  officer  to 
make  out  letters  of  administration,  and  the  letters  of  administration  were 
only  the  copy  of  the  original  minutes  of  the  court,  drawn  up  in  a 
*454     more  formal  manner.  (5)     An  examined  copy  *of  the  act-book,  stating 

cases  may  be  referred  to  as  showing  the  local  views  of  some  of  the  state  courts  on  the 
same  subject :  Donaldson  v.  Winter,  1  MUl.  Lou.  Eep.  137 ;  Stanley  v.  Kean,  1  Tayl.  Eep. 
98 ;  Darby's  Lessee  v.  Mayer,  10  Wheat.  465. 

(1)  B.  N.  P.  246.  The  ledger-book  may  be  secondary  evidence  to  prove  a  rent  charge. 
Id.  The  distinction  between  the  effect  of  the  ledger-book  and  a  probate,  as  to  proving 
pedigree,  seems  to  partake  of  subtlety.  As  to  the  copy  of  a  will  remaining  in  chancery 
by  order  of  the  court,  see  Keb.  30,  117  ;  Gilb.  Ev.  278. 

(2)  Ramsbottom's  Case,  1  Lea.  Cr.  C.  25,  n.  6. 
fS)  Vin.  Ab.  tit.  Executor,  D,  p.  70. 

(4)  Kempton  d.  Boyfteld  v.  Cross,  Bep.  temp.  Hard.  108 ;  B.  N.  P.  246. 

(5)  Elden  v.  Keddell,  8  Bast,  187  ;  Garrett  v.  Lister,  1  Lev.  25 ;  B.  N.  P.  246. 
Note  422. —  Cox  v.  Allingham,  1  Jacob's  Rep.  514. 

In  Virginia,  by  statute,  the  certificate  of  probate,  or  of  administration,  attested  by  the 
clerk,  enables  the  executor  to  act,  and  may  be  given  in  evidence  in  any  court  of  that 
state,  and  will  be  as  effectual  as  any  probate,  or  letters  of  administration  made  out  in 
due  form.    Dickinson  v.  M'Craw,  4  Rand.  158,  160. 

So  also  in  Vermont,  as  to  a  certificate  of  administration  attested  by  the  register. 
Seymour's  Adm'r  v.  Beach,  4  Verm.  Rep.  498. 

In  New  York,  exemplified  copies,  or  certified  transcripts  under  seal,  of  letters  of 
administration,  are  competent  evidence  without  accounting  for  the  originals.  There  is 
no  difference  between  the  records  of  surrogates'  courts,  and  those  of  any  other 
*453  court,  in  this  respect.  Jackson  v.  *Kobin8on,  4  Wend.  Rep.  436,  442  ;  2  R.  S.  80 
§  58.  See  Dale  v.  Roosevelt,  8  Cowen's  Rep.  348,  349.  All  letters  testamentary,' 
letters  of  administration,  and  letters  appointing  any  collector,  are  to  be  in  a  particulaj 
form  signed  by  the  surrogate  or  officer  granting  the  same,  and  sealed  with  the  seal  of  the 
surrogate,  or  that  of  the  Common  Pleaa  of  the  county,  when  granted  by  the  first  judge 
or  by  the  district  attorney.  2  R.  S.  80,  §  55.  Such  letters,  issued  by  any  officer  having 
jurisdiction,  are  declared  conclusive  evidence  of  the  authority  of  the  persons  to  whom 
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that  administration  was  granted  to  the  defendant  at  such  a  time,  is  proof 
of  his  being  administrator  in  an  action  against  him,  without  giving  him 
notice  to  produce  the  letters  of  administration.  (1) 

the  same  were  granted,  until  reversed  on  appeal,  or  revoked  as  provided  for.  Id.  §  36. 
An  order  of  the  Court  of  Chancery,  directing  letters  to  issue  on  certain  conditions  being- 
performed  by  the  applicant,  which  order  was  made  on  appeal  from  the  surrogate,  has 
been  held  to  afford  no  evidence  that  letters  have  actually  issued.  Dale  v.  Roosevelt,  8 
Cowen's  Rep.  334,  348,  349,  per  Spencer,  Senator.  See  Hoskins  v.  Miller,  2  Dev.  Rep. 
360,  361,  362 ;  Spencer  v.  Cohoou,  1  Dev.  &  Batt.  Rep.  27.    Ante,  p.  449  and  note  289. 

In  New  Hampshire,  a  certified  copy  of  the  record  from  the  register's  office,  containing 
nothing  more  than  a  mere  memorial  of  the  appointment  of  an  administrator,  was  received 
as  competent  evidence  of  the  date  of  the  appointment.  The  letters,  it  is  said,  are  only  a 
copy  of  this  record,  drawn  up  in  a  more  formal  manner,  and  are  no  better  evidence. 
Farnsworth  v.  Briggs,  6  N.  Hamp.  Rep.  561,  562,  563. 

The  same,  or  a  very  similar  doctrine,  prevails  in  North  Carolina.  Hoskins'  Adm'x  v. 
Miller,  2  Dev.  Rep.  360,  361,  362.  In  this  case,  the  original  minutes  of  the  appointment 
were  read,  and  it  was  objected,  among  other  things,  that  in  order  to  prove  the  fact  of  the 
appointment,  the  letters  themselves  should  be  exhibited.  The  court  however  held  other- 
wise, saying;  that  the  letters  contained  nothing  distinct  from  the  record,  but  are  a  mere 
copy  of  it,  with  the  addition  only  of  a  certificate  that  they  are  a  copy,  verified  by  the  seal 
of  the  court.    Id. 

In  Kentucky,  a  transcript  of  the  order  granting  administration,  is  full  proof  of  the 
fact  of  the  appointment  of  the  administrator.    Owings  v.  Beall,  1  Little  Rep.  257,  259. 

In  South  Carolina,  an  administration  may  be  proved  by  the  record-book  of  the  ordinary, 
without  producing  the  letters,  or  accounting  for  their  absence;  and  the  record-book  may 
be  proved  by  any  person  acquainted  with  it,  or  with  the  signature  of  the  ordinary,  with- 
out calling  the  ordinary  himself.  Browning  Adm'x  v.  Huff,  2  Bail.  174.  This  book  is 
regarded  the  same  as  the  book  of  acts  of  the  Spiritual  Court  of  England,  and  the  letters, 
as  nothing  more  than  a  certificate  by  the  ordinary  of  hia  having  granted  administration, 
&c.    Id.  179. 

All  the  foregoing  cases  assume  that  the  letters  themselves  would  be  evidence ;  and  if 
granted  by  a  court  of  competent  jurisdiction,  they  would  be  conclusive  as  to  the  fact  of 
appointment.  But  they  may  be  shown  to  be  forged,  or  may  be  impeached  for  lack  of 
jurisdiction  in  the  court  granting  them.  See  Owings  v.  Beall,  1  Litt.  Rep.  259,  260.  See 
also  ante,  note  289.  But  the  force  of  the  letters  cannot  be  abated  by  reason  of  mere  error 
or  irregularity  in  the  appointment,  not  amounting  to  want  of  jurisdiction.  See  ante,  note 
289.  Nor  need  a  party,  in  order  to  show  an  administrator's  right  to  act  as  such  produce 
or  prove  any  of  the  proceedings  preliminary  to  the  appointment.  The  fact  of  appoint- 
ment by  order  of  the  court,  is  conclusive  on  all  points  of  mere  irregularity,  and  the  latter 
can  only  be  made  available  in  a  direct  proceeding  in  the  same  court  to  annul  or  set  aside 
the  appointment.  This  is  so,  whether  the  appointment  itself  or  the  letters  be  used.  Id. ; 
Browning  Adm'x  v.  Huff,  2  Bail.  174 ;  Spencer  v.  Cohoon,  1  Dev.  &  Batt.  Rep.  27. 

A  copy  of  letters  testamentary,  granted  by  the  Parish  Court  of  New  Orleans,  was  proved 
by  the  oath  of  the  clerk  and  register  of  the  Court  of  Probates,  to  be  a  true  copy  of  the 
original,  and  that  he  could  not  send  the  original,  which  was  on  file  in  such  court ;  and  by 
the  Supreme  Court  of  the  United  States  ;  held,  that,  under  such  circumstances,  the  copy 
was  the  best  evidence  of  which  the  nature  of  the  case  was  susceptible.  Owings  v.  Hull, 
9  Pet.  Rep.  608,  626. 

The  mode  of  proving  letters  testamentary,  and  of  administration  granted  in  other 
states,  is,  in  Tennessee,  provided  for  by  their  local  legislation.  There,  a  transcript  certi- 
fied in  a  iiarticular  mode  from  the  records  of  the  court  of  another  state,  containing  a  last 
will  and  testament,  together  with  the  qualification  of  the  executors,  has  been  held  sufB- 
cient  evidence  of  a  grant  of  letters  testamentary,  to  authorize  the  executors  to  sue. 
Smith  V.  Mabry,  2  Yorg.  26,  cited  wrongly,  ante,  note  290,  as  Smith  v.  Smith. 

Several  other  states  have  their  peculiar  enactments  on  this  subject.  Letters  of  admin- 
istration, &c.,  granted  in  another  state,  may  be  proved  by  a  copy  certified  under  the 
constitution  and  laws  of  the  United  States.  Where  a  copy  of  letters  testamentary  from  a 
probate  court  in  Massachussetts,  was  offered  as  evidence  in  Indiana,  and  the  certificate  of 
the  clerk  wanted  the  seal  of  the  court  or  oflBcer  granting  the  letters  ;  held,  that  the  copy 
was  inatlmissible.  Allen  Adm'r  v.  Thaxter,  1  Blackf.  399.  As  to  proving  these  and  simi- 
lar )irocet'ding8  of  probate  courts  of  neighboring  states  under  the  constitution  and  acts  of 
Congress,  see  further  Ex  parte  Povall,  3  Leigh,  816  :  (and  Ward  v.  Hearne,  Busbee  Law, 
N.  C.  184  ;  and  Kelly  v.  Ross,  Id.  277  ;  and  Settle  v.  Alison,  8  Geo.  201 ;  Collins  v.  Ayres, 
13,  111.  8.">*  ;  Chilton  v.  Wilson,  9  Humph.  399.  See  also  Donaldson  v.  Philips,  18  Penn. 
State  ' :.  i  70  as  to  the  effect  of  a  conveyance  under  prnceeding."<  as  an  insolvent ;  Bellinger 
V.  The  Poople,  8  Wend.  595,  599  ;  and  anU;  p.  129  and  notes  291,  293. 

(1)  Da\is  V.  Williams,  13  East,  232  ;  Ray  v.  Clexk,  Id.  238,  n.  a. 
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Seals.  The  seal  of  the  corporation  of  London  has  been  held  to  prove 
itself  ;(1)  but  the  seal  of  any  other  corporation  must  be  proved  to  be  gen- 
uine by  a  person  acquainted  with  the  seal.  (2) 

(1)  Doe  V.  Majon,  1  Esp.  53  ;  Olive  v.  Guin,  2  Sid.  145. 

(2)  Moisea  v.  Thorntbn,  8  T.  R.  307.  The  genuineness  of  the  seal  of  the  Apothecanes 
Company  must  be  proved.  Chadwick  v.  Bunning,  Ry.  &  M.  306.  As  to  the  invalidity  of 
the  instrument,  where  the  seal  is  affixed  by  a  stranger,  see  Anon.,  12  Mod.  423.  See,  also 
R  V  Haughley,  4  B.  &  Ad.  653.  As  to  the  seal  of  the  Poor  Law  Commissioners,  see  4  &  5 
Wm  IV  I.  76,  §  3  ;  of  the  general  register  office,  6  &  7  Wm.  IV,  c.  86,  g  38  ;  3  &  4  Vict, 
c  93  §  9 ;  of  the  re^ster  office  for  designs,  5  &  6  Vict.  c.  100,  §  16  ;  6  &  7  Vict,  c  65.  §§  6, 
7  ;  of  the  record  office,  1  &  2  Vict.  c.  94,  §§  11,  12,  13.  .  .  , 

See,  also,  14  &  15  Vict.  c.  99,  §  13,  amending  the  law  of  evidence,  and  dispensmg  with 
the  necessity  of  proving  the  seal.  . 

Note  423.-1^^0*  does  the  law  cormder  a  seed .?— The  late  Chancellor  Kent,  m  his  com- 
mentaries, says ;— "  The  common  law  intended  by  a  seal,  an  impression  upon  wax  or  wafer, 
or  some  other  tenacious  substance,  capable  of  being  impressed."  And  he  adds : — "  Accord- 
ing to  Lord  Coke,  a  seal  is  wax,  with  an  impression ;  sigiUum  est  cera  impressa,  qida  eera 
sine  impresnone  non  est  sigiUum.  3  Inst.  169."  4  Kent's  Comm.  453,  454  (3d  ed).  In 
Warren  v.  Lynch  (5  Johns.  Eep.  339),  the  learned  author,  then  chief  j  ustice,  strongly  urged 
the  definition  of  Lord'  Coke  as  the  true  one,  though  he  admitted  that  the  law  had  not 
declared  of  what  materials  the  wax  shall  consist ;  and  whether  it  be  "  a  wafer,  or  any 
other  paste  or  matter  sufficiently  tenacious  to  adhere  and  receive  an  impression,  is,  per- 
haps, not  material."  Id.  245,  246.  But  an  English  writer,  of  high  reputation,  has  laid 
down  the  doctrine,  that  it  is  not  necessary  an  impression  should  be  made  on  wax,  or 
wafer,  in  order  to  constitute  sealing.  If  the  seal,  stick,  or  other  instrument  used,  be 
impressed  by  the  party  on  the  plain  parchment  or  paper,  with  an  intent  to  seal  it,  he  main- 
tains it  is  clearly  sufficient,  though  no  impression  appear  on  the  instrument.  1  Sug,  on 
Pow.  (6th  Lond.  ed.)  200,  201  ;  No.  43  Law  Lib.  Phil.  See  S.  P.,  Sug,  on  Pow,  336  (1st 
Am.  from  3d  Lond.  ed.) 

The  respect  which  the  common  law,  at  this  day,  pays  to  sealing,  is  principally  on 
account  of  the  solemnity  of  the  ceremony,  and  the  deliberation  which  it  both  imposes  and 
evinces.  Hence,  Mr.  Sugden  questions  the  propriety  of  Lord  Kenyon's  decision  in  Sprange 
V.  Barnard  (2  Bro.  C.  C.  585).  That  was  the  case  of  3.feme  covert,  executing  a  will  under 
a  power,  which  latter  required  the  will  to  be  sealed.  She  first  wrote  her  will  on  unstamped 
paper,  and  then,  thinking  it  material  her  will  should  be  upon  stamps,  she  wrote  it  on 
stamped  paper,  and  afterwards  fixed  the  two  papers  together  with  a  wafer.  His 
*455  Lordship  held  the  stamp  to  be  equivalent  to  a  seal,  without  *having,  he  said, 
recourse  to  the  wafer,  which  annexed  the  stamped  paper  to  the  former.  1  Sugd. 
on  Pow.  399,  300  (6th  Lond,  ed.) ;  No.  45,  Law  Lib.  Phil. 

In  many  parte  of  this  country,  the  rule  requiring  an  impression  upon  wax  has  been  dis- 
regarded to  such  an  extent,  as  to  allow  a  flourish  with  a  pen  at  the  end  of  the  party's 
signature,  or  a  circle  of  ink,  or  a  scroll,  to  come  in  the  place  of  a  seal.  This  diversity 
has  given  to  the  entire  course  of  adjudication  on  the  subject  of  sealing,  and  the  evidence 
necessary  to  establish  the  fact,  a  character  somewhat  local :  and  we  shall,  therefore,  pre- 
sent the  doctrine  as  held  in  several  of  the  states,  more  in  detail  than  would  otherwise  be 
necessary. 

In  Pennsylvania,  the  seal  has  been  said  to  be  mere  matter  of  form,  and  a  written  or 
ink  seal,  as  it  is  called,  is  good.  McDill's  Lessee  v.  McDill,  1  Dall.  Rep.  68  ;  Alexander  v. 
Jameson,  5  Binn.  Rep.  340,  et  seq. ;  Long  v.  Ramsay,  1  Ser.  &  Rawl.  73.  The  usual  mode 
is  to  make  a  circular,  oval  or  square  mark  opposite  to  the  name  of  the  signer ;  but  the 
shape  is  immaterial.  Something,  however,  there  must  be,  intended  for  a  seal,  and 
the  writing  must  be  delivered  as  a  deed.  Although,  in  the  body  of  it,  it  is  said  that  the 
party  has  put  his  hand  and  seal  to  it,  and  there  is  a  corresponding  clause  above  the  names 
of  the  subscribing  witnesses,  as  "  signed,  sealed  and  delivered  in  presence  of,"  &c. ;  yet,  if 
there  be  nothing  opposite  the  name  of  the  party,  to  indicate  an  intention  of  sealing,  but 
only  a  flourish  under  his  name,  it  will  not  be  regarded  as  a  sealed  instrument,  unless 
there  is  affirmative  proof  that  it  was  delivered  as  such.  Taylor  v.  Qlaser,  2  Ser.  & 
Rawle,  502. 

In  Maryland,  from  the  earliest  period  of  their  judicial  history,  a  scrawl,  has  been  con- 
sidered as  a  seal.  It  is  not  necessary  that  the  scrawl  be  adopted  by  the  maker,  by  a 
declaration  in  the  body  of  the  instrument.  It  is  enough  if  it  be  affixed  at  the  time  of 
execution  and  delivery.  The  fact  of  ihe  clause  of  attestation  not  appearing  in  the  usual 
form  of  "  signed,  sealed  and  delivered,"  can,  in  reason,  make  no  difference  ;  for  the  ques- 
tion always  is,  is  this  the  seal  of  the  obligor  ?  and  if  he  has  delivered  it  with  the  scrawl 
attached,  it  is  his  seal,  and  must  be  so  considered  ;  for,  whether  an  instrument  be  a  speci- 
alty, must  always  be  determined  by  the  fact,  whether  the  party  affixed  a  seal  ;  not  upon 
the  assertion  of  the  obligor  in  the  body  of  the  instrument,  or  by  the  form  of  attestation. 
And  where  the  instrument  exhibits  a  scrawl — e.  g.  "  (si.)"  opposite  the  party's  signature, 
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and  there  is  nothing  to  show  tlmt  it  was  not  attached  when  it  was  executed,  the  presump- 
tion always  will  be  that  the  feal  was  affixed  at  the  time  of  its  excution.  Thrasher  v. 
Everhart,  3  Gill  &  Johns.  334.     See  Stabler  v.  Cowman,  7  Id.  284, 

In  South  Carolina,  an  ink  scroll — as  thus  :  "  A.  B.  (L.  S.)" — is  good  as  a  seal.  Kelph  v. 
Gist,  4  McCord,  267  ;  United  States  v.  Coffin,  Bee's  Adm.  Rep.  140.  Whefe  a  person 
makes  use  of  a  well  known  symbol,  or  cypher,  which  has  usually  been  employed  for  the 
purpose  of  a  seal,  and  no  other,  the  court  will  presume  that  it  was  annexed  for  that  put- 
pose  ;  and  this,  oven  though  no  intention  to  seal  be  indicated  in  any  other  part  of  the 
instrument.  Otherwise,  where  a  cypher  or  scroll  of  an  unusual  or  insignificant  character 
is  used,  and  the  intention  to  seal  it  is  not  otherwise  manifest.  Relph  v.  Gist,  4  McCord, 
271.  Proof  aliuTide  is  admissible;  and  in  all  cases,  unless  the  intention  to  seal  can  be 
presumed  from  the  face  of  the  instrument  after  the  party's  handwriting  is  shown,  sUoh 
proof  is  necessary.  Id. 

In  Virginia,  a  scroll,  thus  "  A.  B.  (L.  S.)"  is  good  as  a  seal.  Jones  v.  Logwood,  1  Wash. 
Rep.  42  ;  Baird  v.  Blaigrove,  Id.  170  ;  Currie  v.  Donald,  2  Wash.  Rep.  63.  But,  if  there 
is  nothing  in  the  body  of  the  instrument  showing  an  intention  to  seal  it,  it  will  not  be 
considered  a  deed,  notwithstanding  the  scroll  opposite  the  maker's  name.  Austin's 
Adm'x  V.  Whitlock's  Ex'r,  1  Munf  487.  And  it  seems,  in  such  case,  that  evidence  aliunde 
to  prove  that  it  was  delivered  as  a  deed,  is  inadmissible.  Per  Tucker,  J., 'Id.  491,  But 
see  Taylor  v.  Glaser,  2  Ser.  &  Rawl.  504,  per  Tilghman,  C.  J. ;  Anderson  v.  Ballock,  4 
Munf  Rep.  442. 

In  Alabama,  the  same  doctrine  has  been  held  as  in  Virginia ;  and  there,  a  writing  with 
a  scroll  opposite  the  signer's  name,  thus,  "  A.  B.  (sealed),"  is  not  a  sealed  instrument, 
unless  its  character  as  such  is  indicated  in  the  body  or  attestation  clause.  Lee  v.  Adkins, 
1  Alabama  Rep.  187. 

In  New  Jersey,  the  doctrine  of  the  common  law  as  above  stated  in  our  extract  from 
Kent's  Commentaries,  has  been  fully  recognized.  See  Force  v.  Craig,  2  Halst.  Bep.  274  ; 
Hopewell  v.  Amwell,  1  Id.  179  ;  Perrine  v  Cheeseman,  6  Id.  174.  But  they  have  a  statute 
by  which  a  scroll  is  substituted  for  a  seal,  as  it  respects  instruments  for  the  payment  of 
money.  Perrine  v.  Cheeseman,  supra.  And,  where  an  instrument  coming  within 
*456  the  statute,  e.  g.  a  promissory  note,  ends  *with  the  words,  "  Witness  niy  hand  and 
seal,"  &o.,  and  has  a  flourish  under  the  name  of  the  maker,  proof  of  his  handwrit- 
ing is  sufficient  evidence  for  the  jury  to  presume  that  the  flourish  was  put  there  by  way 
of  seal.  Force  v.  Craig,  supra.  But  otherwise,  where  the  instrument  does  not  in  the 
body  of  it,  or  the  attestation  clause,  purport  to  be  a  deed.  Newbold  v.  Lamb,  2  South. 
Rep.  449. 

In  Indiana,  they  have  likewise  a  statute,  but  the  precise  extent  of  it  we  are  unable  to 
learn.  A  scrawl,  thus,  "  A.  A.  (seal),"  has  been  held  equivalent  to  a  seal,  when  set  oppo- 
site the  name  of  the  maker  of  a  promissory  note,  though  in  the  body  of  the  instrument 
nothing  was  said  about  a  seal ;  and  it  is  remarked  in  the  case,  that  ink  seals  have  the 
same  effect  as  if  they  were  of  wax  or  wafer.  Probably  the  statute  is  general.  Vanblari- 
cum  V.  Yeo,  1  Blackf.  332,  328  ;  4  Kent's  Comm.  453,  note  (3d  ed.)  An  instrument  con- 
taining the  words  sealed  with  my  seal,  &c.,  but  having  no  seal  on  it,  is  not  a  deed.  Doming 
V.  Bullitt,  1  Blackf  Rep.  241. 

In  Kentucky,  seals  were  formely  with  wax  only ;  but  now,  by  statute,  a  scrawl  is  made 
a  substitute  for  the  seal.     Bohannas  v.  Lewis,  3  Monroe,  376. 

Several  other  states  have  statutes  prescribing  what  shall  be  deemed  a  seal.  See  4 
Kent's  Comm.  452,  453,  and  note  c.  Indeed,  in  the  southern  and  southwestern  states, 
from  Niiw  Jersey  inclusive,  an  ink  seal  of  some  sort  has  been  allowed  as  a  substitute 
(with  certain  limitations  and  qualifications)  for  the  cera  impressa  of  Lork  Coke;  some- 
times upon  the  ground  that  the  common  law  required  nothing  more,  sometimes  upon 
local  custom  or  usage,  and  in  other  instances  putting  the  matter  expressly  upon  some  local 
statute.  See  4  Kent's  Comm.  452,  453,  and  the  notes  (3d  Am.  ed.l 

(A  scroll  is  regarded  as  a  seal  in  Georgia ;  Johnson  v.  Crowley,  25  Geo.  316.  In  Texas; 
Muckleroy  v.  Bethany,  33  Texas,  168.  In  Delaware  ;  Armstrong  v.  Pearce,  5  Harring. 
351.  In  California ;  Hastings  v.  Vaughn,  5  Cal.  315,  467.  In  Wisconsin;  Williams  v. 
Starr,  5  Wis.  534.) 

In  the  eastern  states  the  courts  have  generally  professed  to  follow  the  English  decisions. 
4  Kent's  Comm.  452,  453  (8d  Am.  ed.)  In  Vermont,  a  seal  must  be  of  wax,  or  wafer,  or 
some  adhesive  substance,  capable  of  receiving  an  impression.  A  mere  ink  seal  or  scroll 
will  in  no  case  be  allowed,  it  seems,  as  a  substitute.  It  is  for  the  coui-t  to  decide  what 
constitutes  a  seal,  and  the  jury  are  then  to  determine  whether  that  which  the  court 
adjudges  to  be  a  seal  has  been  affixed  to  the  instrument.  Beardsley  v.  Knight,  4  Verm. 
Rep.  471.     See  Mattocks  v.  White,  cited  Id.  p.  479,  by  Williams,  J. 

In  Massachusetts,  it  seems,  a  scroll  is  not  a  seal  (Commonwealth  v.  Griffith,  3  Pick.  18) ; 
though  the  point  was  not  directly  adjudged. 

In  New  York  the  rule  is  settled  that  an  ink  seal  will  not  do.  A  seal  must,  it  seems,  be 
upon  wax,  wafer  or  some  other  tenacious  substance,  capable  of  being  impressed.  Warren 
V.  Lvnch,  5  Johns.  Rep.  289  ;  Andrews  v.  Herriot,  4  Cowen's  Rep.  508.  But  see  Meredith 
V.  Hinsdale,  1  Cain.  Rep.  362.    *  *  And  see  Bank  of  Rochester  v.  Gray,  2  Hill,  227 ; 
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Farmers  and  Manufacturers'  Bank  v.  Haight,  3  Hill,  493.  And  in  New  York  a  common- 
law  seal  or  impreasiou  on  wax  is  necessary,  on  the  authentication  of  acts  of  another 
state  (Coit  v.  Milliken,  1  Denio,  376) ;  bat  in  the  case  of  couHs  and  piiblic  offleers,  an 
impression  o|i  paper,  without  the  use  of  wafer  or  wax,  is  valid.    2  R.  St.  404,  §  61.  *  * 

(In  Pennsylvania,  and  in  most  of  our  States,  a  seal  stamped  upon  paper  of  suflScient 
tenacity  to  retain  the  impression,  is  deemed  a  seal  in  the  technical  sense  and  within  the 
strict  definition  of  the  common  law.  In  Ross  v.  Bedell  (5  Duer,  463),  Judge  Duer  giving 
the  opinion,  the  seal  of  a  notary  thus  impressed  was  held  sufficient  under  the  laws  of  this 
State.  But  the  authority  cited  in  that  case,  (Curtis  v.  Leavitt,  17  Barb.  318,  S.  C.  15  N. 
T.  9,)  did  not  involve  the  validity  of  such  a  seal  under  the  laws  of  this  State.  It  affirmed 
simply  that  contracts  thus  sealed,  for  the  payment  of  money,  with  coupons  attached,  were 
sealed  instruments  under  the  English  law,  and  valid  here  whether  sealed  or  unsealed. 
Leavitt  v.  Blatchford,  17  N.  Y.  521.) 

We  have  seen  by  several  cases  (supra),  that  considerable  force  is  given  to  the  attesta- 
tion clause,  where  a  question  arises  upon  the  point  of  sealing.  If  the  attestation  purports 
that  the  instrument  was  designed  to  be  sealed,  and  there  is  anything  affixed  to  the  instru- 
ment or  appearing  upon  it,  which,  by  law,  may  be  regarded  as  a  seal,  prima  facie  it  shall 
be  taken  to  be  a,  deed,  and  proof  of  the  party's  signature  by  the  subscribing  witnesses,  if 
there  are  such,  or  in  any  other  legitimate  mode,  will  be  presumptive  evidence  that  he 
sealed  it.  So,  it  seems,  are  all  the  cases.  See  supra;  also  Ball  v.  Taylor,  1  Carr.  & 
Payne,  417. 

Best,  C.  J.,  has  said,  that  in  such  case,  if  on  inspection  he  found  no  seal,  he  should  hold 
the  proof  to  be  defective.  Ball  v.  Taylor,  sv/pra.  But  the  learned  author  of  Sugden  on 
Powers  has  laid  down  the  law  differently.  He  says,  that  a  deed  stated  in  the  attestation 
to  have  been  sealed  and  delivered  will,  in  the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  been  sealed,  although  no  impression  appear  on  the  parchment  or  paper  ; 
for  if  a  seal,  stick  or  other  instrument  used,  be  impressed  upon  paper  with  intent  to  seal^ 
that  is  enough.  1  Sugden  on  Powers,  300,  301  (6th  Lend,  ed.)  No.  45,  Law  Lib.  Phil. 
See  also  the  same  work  in  one  vol.  (Ist  Am.  from  the  3d  Lend,  ed.)  pp.  236,  237 ;  Math, 
Pres.  Ev.  39.  The  American  cases  are  by  no  means  agreed,  as  we  have  already  seen,  whether 
this  is  so,  where  the  instrument  does  not,  in  the  body  of  it,  or  in  the  attestation  clause, 
purport  to  be  a  sealed  instrument,  and  there  is  only  an  ink  scroll  for  a  seal  opposite  the 

party's  name.    See  supra,  in  this  note, 
*457    *See  McDill's  Lessee  v.  McDill,  1  Dall.  Rep.  63. 

In  Kentucky,  where,  as  we  have  seen,  a  scrawl  is  substituted  for  a  seal,  it  has  been 
held  that  if  there  be  a  scrawl  thus,  "  G.  B.  (seal)"  opposite  to  the  name  of  one  of  the  makers 
of  a  note  signed  by  two  persons,  though  there  be  none  opposite  to  the  other,  the  court 
can  not,  upon  inspection,  pronounce  that  the  instrument  was  not  sealed  by  both ;  and 
this  though  it  was  drawn  so  as  to  purport  a  promise  by  one  only,  and  concluded  as  fol- 
lows :  "  Witness  my  hand  and  seal,"  &c.  Bohanans  v.  Lewis,  3  Monroe's  Re;).  376.  In 
North  Carolina,  where  an  instrument  is  signed  by  two  persons  and  but  one  seal  is  affixed,  it 
is  to  be  taken  to  be  the  seal  only  of  him  whose  name  is  nearest  to  it ;  but  it  may  be  shown 
by  proof  aliunde  to  be  the  seal  of  both ;  and  if  the  instrument  contain  words  purporting  that 
it  was  designed  to  be  the  deed  of  both  parties,  the  seal  shall  be  taken  to  be  the  seal  of 
both.  Yarborough  v.  Monday,  2  Dev.  Rep.  493.  In  Maryland,  the  like  general  doctrine 
has  been  held,  except  that  the  court  refused  to  give  effect  to  words  in  the  attestation 
clause,  plainly  indicating  an  intent  to  seal  by  both  parties.  Stabler  v.  Cowman,  7  Gill  & 
Johns.  284.    (See  Wing  v.  Chase,  35  Maine,  360.) 

One  seal  may  he  used  hy  several  persons. —Thut  any  number  of  parties  may  use  the  same 
seal,  see  3  Kent's  Comm.  47,  48  (8d  Am.  ed.) ;  Mackay  v.  Bloodgood,  9  Johns  Rep  385  • 
Ludlow  v.Simonds,  2  Cain.Cas.  in  Err.  43  ;  Lord  Lovelace's  Case,  W.Jones,  268  •  Co  Litt' 
230,  331  b ;  Fitchthorn  v.  Boyer,  5  Watts  Rep.  159.  *  *  Bank  of  Cumberland  v.  Bugbee. 
19  Maine  R.  37.  *  *    Townsend  v.  Hubbard,  4  Hill,  351. 

In  the  case  of  one  partner  executing  a  deed  for  himself  and  his  copartner,  it  seems  that 
the  presence  of  the  copartner  not  signing,  is  not  essential.  His  previous  assent  to,  or  his 
subsequent  adoption  of  the  act,  distinctly  proved  will  bind  him.  See  Cady  v.  Shepherd, 
11  Pick,  405,  and  post,  note  439,  together  with  the  cases  there  cited  to  this  iiuint. 

Where  a  pa/per  is  sealed  in  a  foreign  state,  and  s>ied  on  ^ej-6.— In-Meredith  \ .  Hinsdale 
(2  Cain.  Rep.  363),  tbe  Supreme  Court  of  New  York  held,  that  if,  by  the  local  usatre  or  law 
of  another  state  or  country,  a  scroll  was  u  good  substitute  for  a  seal,  an  instrument  exe- 
cuted there,  in  that  mode,  might  be  saed  on  as  a  deed  in  New  York.  Tliis  was  aftorwards 
denied,  as  to  instruments  made  abroad  to  be  executed  in  New  York  ;  and  lic-ld,  that  in 
determining  their  character  as  whether  sealed  or  unsoaled,  the  lex  fori,  and  no;  the  le.r  loci 
must  govern.  Warren  v.  Lynch,  5  John's  Ren.  2;i9.  See  Thompson  v.  KeKiumi  4  Id! 
285  ;  3  Burr.  1078,  3  Johns.  Rep.  94.  Then  came  the  case  of  Andrews  v.  H.rrin.  (4  Cow- 
en's  Rep.  508),  which  entirely-overruled  Merediih  v,  Hinsdale,  and  determinoa  that,  in  all 
cases  where  the  question  was  merely  as  to  the  rfraodv,  «.  g.  whether  oovenint  or  assump- 
sit was  the  proper  form  of  action,  the  lex  fori  luii^t  control  in  respect  to  tlio  seal.  Such 
also  is  the  law  in  Maryland.  Thresh,  r  v.  Evovhart,  3  Harr.  &  Gill.  234  And  in  Ken- 
tucky.    Steele  v.  Curie,  4  Dana,  381,  883. 
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*458  *In  one  case,(l)  it  was  intimated  by  Lord  Tenterden,  C.  J.,  that  the 
seals  of  courts  and  corporations,  being  of  a  permanent  nature,  and 
therefore  capable  of  being  proved  at  any  distance  of  time  from  the  date  of 
the  instrument  to  which  they  are  affixed,  were  not  within  the  principle 
of  the  rule  which  dispenses  with  the  proof  of  private  seals  affixed  to  instru- 
ments thirty  years  old. 

It  has  been  recently  enacted, (2)  "that  whenever  by  any  act  now  in  force, 
or  hereafter  to  be  in  force,  any  eerificate,  official  or  public  document,  or 
document  or  proceeding  of  any  corporation  or  joint  stock  or  other  company, 
or  any  certified  copy  of  any  document,  by-law,  entry  in  any  register  or 
other  book,  or  of  any  other  proceeding,  shall  be  receivable  in  evidence  of 
any  particular  in  any  court  of  justice,  or  before  any  legal  tribunal,  or  either 
house  of  Parliament,  or  any  committee  of  either  house,  or  in  any  judicial 
proceeding,  the  same  shall  respectively  be  admitted  in  evidence,  provided 
they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed 
and  signed,  or  signed  alone,  (3)  as  required,  or  impressed  with  a  stamp  and 
signed,  as  directed  by  the  respective  acts  made  or  to  be  hereafter  made, 
without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is  necessary, 
or  of  the  signature,  or  of  the  official  character  of  the  person  appearing  to 
have  signed  the  same,  and  without  any  further  proof,  in  every  case  in  which 
the  original  record  would  have  been  received  in  evidence."  (4) 

Postmarks.  The  genuineness  of  the  post-office  mark  may  be  proved  by 
any  post-master,  or,  as  it  seems,  by  any  one  who  is  in  the  habit  of  receiving 
letters  by  the  post.  (5) 

Copy  by  notary.  Where  a  charter  party  had  been  entered  into  between 
the  parties,  and  written  in  the  book  of  a  public  notary,  and  there  signed 
by  the  parties :  a  copy  made  out  by  the  notary,  signed  and  sealed  by  him, 

^al  of  a  corporation,  proof  of. — The  seal  of  a  corporation  may  be  impressed  directly  on 
the  paper ;  wax  or  wafer  is  not  necessary.    Beardsley  v.  Wright,  4  Verm.  Eep.  479. 

We'have  seen  that  these  seals  do  not  prove  themselves,  but  are  to  be  identified  by  some 
person  who  saw  them  affixed,  or  who  knows  them  from  their  impression.  See  ante,  of  the 
text,  in  connection  with  the  cases  cited  ante,  note  372 ;  Ang.  &  Ames  on  Corp.  115,  116. 

It  is  not  necessary  that  a  corporation  deed  should  say,  "  sealed  with  our  common  seal," 
or  the  like.  Ang.  &  Ames  on  Corp.  115,  But  it  must  purport  to  be  a  deed  of  the  corpo- 
ration. And,  where  a,  corporation  authorized  its  president  to  execute  a  deed  of  lands 
belonging  to  the  corporation,  and  he  executed  one,  naming  the  corporation  as  grantors, 
but  altested  it  thus :  "  in  witness  whereof,  I,  0.  Spencer,  President,  have  hereunto  set  my 
hand  and  seal,  &c.,  signing  his  own  name  as  president,  opposite  the  seal,  which  exhibited 
no  impression  ;  held,  that  it  was  to  be  considered  as  the  individual  deed  of  the  president, 
and  not  that  of  the  corporation.    Hatch's  Lessee  v.  Barr,  1  Hamm.  Rep.  390,  394. 

In  general,  proof  of  the  seal  in  any  way  as  the  seal  of  the  corporation,  the  instrument 
being  in  the  possession  of  the  party,  will  prove  the  delivery.  Ang.  &  Ames  on  Corp,  116. 
And  its  being  affixed  to  the  deed,  is  presumptive  evidence  that  it  was  done  by  proper 
authority.  Darnell  v.  Dickens,  4  Terg.  7,  9.  See  also  the  cases  ante,  note  373 ;  The  Presi- 
dent, Managers  &  Company  of  the  Berks  &  Dauphin  Turnp.  Co.  v.  Myers,  6  Ser.  &  Kawle, 
15.  The  latter  case  establishes  that  the  affixing  to  the  seal,  when  done  by  less  than  a 
legal  quorum  of  the  board  for  the  transaction  of  business,  binds  the  corporation,  provided 
the  act  wag  authorized  or  directed  by  a  legal  quorum ;  and  whether  such  authority 
existed  is  a  question  for  the  jury,  under  all  the  circumstances.  The  seal  appearing,  is 
prima  faeie  evidence  of  its  having  been  regularly  affixed,  but  not  conclusive.  See  Id.  16 ; 
St.  Mary's  Church,  7  Id.  530,  per  Tilghman,  C.  J. 

(1)  R.  V.  Bathwick,  3  B.  &  Ad.  648.  It  was  there  determined,  that  the  seal  of  a  bishop 
to  a  certificate  of  ordination  was  not  to  be  considered  his  corporate  seal. 

(3)  8  &  9  Vict,  c  113  (the  Documentary  Evidence  Act)  §  1. 

(3)  It  would  seem,  from  the  language  of  the  act,  that  a  document  would  be  admissible, 
if  it  purported  to  be  sealed  or  signed,  though,  in  fact,  it  bore  neither  seal  nor  signature. 

(4)  It  seems  impossible  to  give  any  meaning  to  these  last  words ;  they  appear  to  have 
been  inserted  through  inadvertency.     See  1  Tayl.  Ev.  10. 

(5)  Abbey  v.  Lill,  5  Bing  399 ;  Woodcock  v.  Houldsworth,  16  M.  &  W.  124.  In  R.  v. 
Watson  (1  Camp.  315),  Lord  Ellenborough,  C.  J.,  refused  to  allow  a  postmark,  unauthen- 
ticated,  to  be  a  proof  of  publication  of  a  Ubel  in  a  particular  county. 
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signed  also  by  the  officer  of  the  government,  was  delivered  to  each 
*459     party  by  the  *notary ;  it  was  held  that  such  copies  ai-e  not  receivable 

in  this  country,  either  as  originals  or  as  secondary  evidence  of  the 
charter  party.  (1)  ' 

Instrument  abroad,  not  movable.  It  has  been  held,(2)  that  an  agreement 
of  reference  made  in  France,  was  suiBciently  proved  by  an  examined  copy, 
together  with  the  evidence  of  the  attesting  witness,  it  appearing  that  the 
original  was  deposited  with  a  notary  in  Paris  for  safe  custody,  and  that  it 
was  the  established  usage  in  Prance  not  to  allow  the  removal  of  a  document 
so  deposited. 

It  seems  that  although  a  person  is  authorized  by  the  law  of  a  foreign 
country  to  give  oificial  copies  of  private  documents,  the  courts  of  this  country 
will  not  recognize  such  copies  as  evidence.  (3) 


CHAPTER  VII. 


OF  THE   PEOOF   OF   PEIVATE   WEITnSTGS. 


In  treating  of  this  part  of  written  evidence,  it  will  not  be  attempted  to 
describe  all  the  various  kinds  and  requisites  of  private  writings,  which 
would  far  exceed  the  limits  of  the  present  work.  The  inquiry  wUl  be  con- 
fined chiefly  to  the  principles  which  are  applicable  generally  to  proof  of 
private  writings.  These  principles  relate  to  the  proof  of  the  execution 
of  writings  by  an  attesting  witness,  to  the  secondary  evidence  of  writings, 
and  to  the  proof  of  handwriting.  In  this  order  it  is  proposed  to  consider  the 
subject. 

First,  of  the  proof  of  attested  writings  by  the  evidence  of  attesting  wit- 
nesses, and  of  cases  in  which  such  proof  is  dispensed  with. 

General  rule.  The  general  rule  with  respect  to  the  proof  of  private  writ- 
ings is,  that  where  an  instrument  is  attested,  the  attesting  witness  ought  to 
be  produced  at  the  trial  to  prove  it.  (4)      And  this  has  been  the   rule 

(1)  Brown  v.  Thornton,  6  A.  &  E.  185. 

(3)  Alivan  v.  Furnival,  1  C.  M.  &  R.  377.  The  usage  was  not  a  provision  of  the  written 
law ;  hut  it  was  considered  that  secondary  evidence  was,  in  general,  admissible,  where  it 
was  out  of  the  power  of  the  party  to  produce  the  original.  There  was  much  discussion  as 
to  whether  there  was  a  duplicate  original ;  this,  however,  was  not  satisfactorily  proved. 
See  infra.  Secondary  Evidence  of  Writings. 

(3)  See  Brown  v.  Thornton,  1  N.  &  P.  848.  It  was  said,  in  the  case  here  referred  to,  to 
have  been  established  by  Appleton  v.  Braybrooke  (Lord)  (6  M.  &  S.  84),  that  the  courts  of 
this  country  will  not  adopt  the  rules  of  evidence  of  foreign  courts. 

(4)  Note  434.  — In  general,  the  execution  of  all  the  parties  should  be  proved,  before  the 
instrument  is  received  as  evidence.    But  there  are  exceptions.    Thus,  a  joint  and  several 

bond,  where  it  was  not  understood  to  be  offered  as  general  evidence  in  respect  to 
*460    all  the  parties,  but  *only  as  to  T.,  one  of  the  obligors,  being  connected  with  a  title 

derived  from  him,  was  held  properly  permitted  to  go  to  the  jury,  upon  proof  of  T.'s 
execution  alone.  Conrad  v.  The  Atlantic  Ins.  Co.,  1  Peters'  Rep.  888,  451.  So,  in  New 
Jersey,  to  prove  a  binding  to  service,  with  «,  view  of  establishing  the  settlement  of  a 
pauper,  it  is  not  necessary  to  show  the  execution  of  the  indenture  by  the  master  ;  it  is 
enough  that  its  execution  on  the  part  of  the  apprentice  be  shown.  Kingwood  v.  Bethle- 
hem, 1  Green's  Rep.  327. 

The  general  rule,  requiring  the  subscribing  witness  to  be  produced,  will  be  found 
recognized  in  the  following,  among  numerous  other  cases.  M'Pherson  v.  Eathbone,  11 
Wend.  186 ;  Willoughby  v.  Carleton,  9  John.  Rep.  186 ;  Pearl  v.  Allen,  1  Tyl.  Rep.  4 ; 
Whitalier  v.  Salisbury,  15  Pick.  584  ;  Jackson  ex  dem.  Edson  v.  Gager,  5  Cowen's  Rep. 
888  ;  Clark  v.  Sanderson,  3  Binn.  Rep.  192 ;  Ingram  v.  Hall,  1  Hayw.  Rep.  206,  207  ;  Jack- 
son ex  dem.  Varick  v.  Waldvon,  18  Wend.  Rep.  178;  Bradshaw  v.  Bennett,  5  Car.  & 
Payne,  48  ;  Petit  v.  M'Adam.  2  Serg.  &  Rawle,  420  ;  Handy  v.  The  State,  7  Harr.  &  John. 
42;  Hogland  V.  Sebring,  2  South.  Rep.  105 ;  Clarke's  Lessee  v.  Courtney,  5  Peter's  Rep. 
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*461     from  the  earliest  *times.(l)     It  probably  oiiginated  in  the  instance  of 
deeds  executed  between  parties,  on  the  ground  that  the  parties  must 

319 ;  Laythoarp  v.  Bryant,  1  Bing.  N.  C.  431 ;  Hatfield  v.  Montgomery,  3  Porter's 
Rep.  58  ;  Bennett  v.  Eobinson's  Adm'r,  3  Stewart  &  Porter,  237 ;  (Glasgow  v.  Eidgely,  11 
Mia.  34.) 

The  testimony  of  such  witnesses,  is  said  to  1)6  tUe  best  of  wMcli  the  nature  of  the  case 
admits ;  as  they  are  supposed  to  know  more  of  the  facts  attending  the  execution  than 
others.  See  M'Murtry  v.  Frank,  4  Monroe,  39  ;  Roberts  v.  Tennell,  3  Id.  350  ;  Handy  v. 
The  State,  7  Harr.  &,  John.  48,  49 ;  M'Pherson  v.  Rathbone,  11  Wend.  136 ;  Pelletreau 
V.  Jackson,  Id.  110 ;  Whittemore  v.  Brooks,  1  Qreenl.  Rep.  59 ;  Jones  v.  Blount,  1  Hayw. 
Rep.  338  ;  Baker  v.  Blount,  3  Id.  404 ;  Cooke  v.  Woodrow,  5  Cranch,  13 ;  Simmons  v.  The 
State,  7  Hamm.  Rep.  116.  Another  reason  for  the  rule  has  been  given,  viz. :  that  the 
witnesses  who  subscribe  at  the  time,  are  agreed  upon  by  the  parties,  to  be  the  only  witnesses 
to  prove  the  instrument.  See  Henry  v.  Bishop,  3  Wend.  576  ;  Clark  v.  Sanderson,  3  Binn. 
Rop.  194,  196,  198 ;  M'Murtry  v.  Frank,  4  Monroe,  39 ;  Ingram  T.  Hall,  1  Hayw.  Rep.  206, 
307  ;  Handy  v.  The  State,  7  Harr.  &  John.  49  ;  Barnes  v.  Trompowsky,  7  T.  R.  362  ;  Simmons 
V.  The  State,  7  Hamm.  Rep.  116.  Though  this,  in  New  York,  has  been  repudiated  as  to 
instrument  not  under  seal.  Henry  v.  Bishop,  supra;  Hall  v.  Phelps,  3  John.  Rep.  453. 
See  post,  note  436  and  427. 

In  Kentucky,  the  Court  of  Appeals,  proceeding  upon  the  ground  that  the  subscribing 
witnesses  ajre  agreed  upon  by  the  parties  as  the  first  to  be  called  in  order  to  prove  the 
fact  of  execution,  have  held,  that  a  person  who  executed  an  attested  note  under  seal,  as 
attorney  for  another,  was  not  competent  to  prove  its  execution,  unless  the  absence  of  the 
subscribing  witness  was  first  excused.  M'Murtry  v.  Frank,  4  Monroe,  39,  40.  See  also 
Barry  v.  Wilbourne,  2  Bail.  Rep.  91 ;  Barton  v.  Keith,  3  Hill's  Rep.  53'i'.  In  Jackson  ex 
dem.  Ellice  v.  Britton  (4  Wend.  Rep.  507),  it  is  said  in  the  marginal  note,  that  one  of  two 
attorneys  executing  an  attested  deed  may  prove  its  execution  by  himself,  but  not  by  his 
co-attorney ;  as  to  the  latter,  the  subscribing  witness  must  be  called.  Such,  indeed,  was  the 
decision  at  the  circuit,  as  appears  from  the  report  at  pp.  508,  509,  but  the  Supreme  Court 
gave  no  opinion  upon  the  point,  deeming  it  unnecessary.  Id.  p.  511.  See  Lessee  of 
Peters  v.  Condron,  2  Serg.  &  Rawle,  80.  Even  where  the  instrument  is  only  signed  by 
the  party  who  seeks  to  avail  liimself  of  it,  it  seems,  in  general,  necessary  to  call  the  sub- 
scribing witness.  See  Bradshaw  v.  Bennett,  5  Car.  &  Payne,  38.  In  WiUoughby  v. 
Carleton  (9  John.  Rep.  136),  the  grantee,  in  an  attested  deed  of  lands,  was  offered  to 
prove  its  execution ;  and  the  court  held  this  testimony  inadmissible,  until  the  absence  of 
the  subscribing  witnesses  was  accounted  for.  See  M'Connell  v.  Brown,  Litt.  Sel.  Cas. 
462,  463,  stated  post,  note  438  ;  also  Pickett  v.  Claiborne,  4  Call's  Rep.  99.  But  in  a  prose- 
cution for  forging  an  instrument,  e.  g.  a  note  purporting  to  be  attested  by  witnesses,  the 
prosecutor  may  in  the  first  instance  resort  to  the  testimony  of  the  apparent  maker,  with- 
out ciiiling  upon  the  attesting  witnesses.    Simmons  v.  The  State,  7  Hamm.  Rep.  116. 

The  rule  calls  for  such  witnesses  as  attested  the  execution  relied  on.  Others,  who 
subscribed  afterward,  though  present  at  the  execution,  cannot  prove  it,  unless  the  absence 
of  those  who  subscribed  at  the  time  is  duly  excused.  Hence,  where  S.,  whose  name 
appeared  upon  the  instrument  as  one  among  several  subscribing  witnesses,  testified  that 
he  saw  the  party  execute  it,  and  saw  the  other  w  itnesses  subscribe ;  that  the  instrument 
had  ever  since  been  in  his  possession  ;  that  he  did  not  subscribe  his  name  as  a  witness  to 
the  execution,  at  the  time,  but  had  done  so  since  the  beginning  of  the  trial ;  held,  that  he 
could  not  prove  the  execution,  until  the  non-production  of  the  other  subscribing  wit- 
nesses was  accounted  for.  Henry  v.  Bishop,  2  Wend.  575.  See  Homer  v.  Wallis,  11  Mass. 
Rep.  309.  If  a  person  acknowledges  the  execution  of  an  instrument  (e.  g.  a  deed)  to 
a  witness,  who  thereupon  with  his  assent  attests  it,  no  matter,  it  seems,  how  long  after 
the  execution,  such  witness  is  within  the  general  rule,  and  must  be  called,  provided  that 
is  the  execution  sought  to  be  established.  The  witness  in  such  case  is  fully  competent, 
though  he  did  not  see  the  party  sign,  &c.  Munus  v.  Dupont,  3  Wash.  C.  C.  Rep.  33,  43 ; 
Kingwood  v.  Bethlehem,  1  Green's  Rep.  238;  Jackson  ex  dem.  Parker  v.  Phillips,  9 
Cowen's  Rep.  94,  113.  But  the  rule  does  not  call  for  persons  whose  names  have  been 
put  to  the  instrument  without  the  assent  of  either  the  witness  himself,  or  the  parties. 
Nor  for  such  as  could  not  be  examined  if  called  on.  See  post  of  the  text,  and  notes. 
HoUenbeck  v.  Fleming.  6  Hill  303. 

One  of  the  subscribing  witnesses  is  sufficient  to  prove  the  instrument,  through  there  are 
several.  Jackson,  ex  dem.  Edson  v.  Gager,  5  Coweu's  Rep.  385  ;  Fitzhugh  v.  CroghaUj 
3  J.  J.  Marsh.  Rep.  434 ;  Russell  v  Coffin,  8  Pick.  143,  149,  150. 

(The  Common  law  Procedure  Act,  of  1854  (17  &  18  Vict.  c.  125,  §  36),  provides  that  "  it 
shall  not  be  necessary  to  prove,  by  the  attesting  witness,  any  instrument  to  the  validity 
of  which  attestation  is  not  requisite ;  and  such  instrument  nlay  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto.")  , 

(1)  The  ancient  process  of  bringing  the  subscribing  witnesses  into  court,  is  stated  in 
Fortescue  de  Laud.  Ang.  c.  33.     See  also  Jenk.  Cent.  p.  47,  ca.  89.    In  R.  v.  Harringworth 


388  Of  the  Proof  of  Private  Writings.  [ch.  vii. 

be  considered  as  having  mutually  agreed  to  rest  the  proof  of  the  instniment 
upon  such  testimony,  as  being  that  of  a  person  having  peculiar  knowledge 
of  all  the  circumstances  attending  the  execution,  and  which  possibly  might 
not  be  so  well  known  to  the  parties  themselves,  or,  at  least,  to  all  of  them. 
But  as  has  been  observed  by  Lord  Ellenborough,  C.  J.  :(l)  "It  does  not 
follow,  that  because  the  subscribing  witnesses  are  the  plighted  witnesses  to 
prove  the  execution,  they  must  be  the  best  witnesses,  for  others  may_  know 
more  of  the  transaction  than  they ;  but  inasmuch  as  they  are  the  plighted 
witnesses,  the  knowledge  they  have  upon  the  subject  is  essential."  The 
legislature  has  required  that  various  instruments  should  be  attested  and 
proved  by  subscribing  witnesses,  in  certain  cases  where  it  has  been  deemed 
expedient,  on  public  grounds,  to  facilitate  inquiry  into  the  circumstances 
under  which  they  have  been  executed.  (2)  And  the  like  caution  has  been 
adopted  by  individuals  in  conferring  upon  other  persons  a  power  of  disposi- 
tion over  their  property.  (3) 

(4  M.  &  S.  353),  where  the  rule  was  held  to  apply  to  settlement  cases.  Lord  Ellenborough, 
C.  J.,  said  that  the  rule  was  as  "fixed,  formal  and  universal  as  any  that  can  be  stated  in  a 
court  of  justice." 

(1)  InR,  V.  Harringwoith,  4  M.  &  S.  354.  See  also  by  Le  Blanc,  J.,  in  Call  v.  Dunning, 
4  East,  54 ;  and  by  Lord  Abinger,  C.  B.,  in  Cussons  v.  Skinner,  11  M.  &  W.  168. 

(2)  See  1  &  2  Vict.  c.  110,  g  9,  as  to  the  attestation  of  warrants  of  attorney  ;  and  Price 
V.  Carter,  7  Q.  B.  838. 

(3)  Note  435, — The  following  extract  from  an  opinion  delivered  by  Haywood,  J.,  in 
which  he  explains  the  requisites  of  a  deed,  possesses  sufiBcient  merit  to  justify  its  inser- 
tion, and  is  well  worth  the  attention  of  the  student.  The  question  in  the  case  was, 
principally,  whether  an  attesting  witness  was  necessary  ;  but  the  learned  judge  took  a 
wide  range,  considering,  1st,  the  origin  of  reducing  contracts  to  writing,  2d,  the 
origin  of  sealing,  with  the  uses  that  have  been  made  of  it  at  different  periods,  and 
3d,  the  origin  of  delivery. 

"I.  All  writers  agree  that  the  northern  nations  of  Europe,  who  spread  themselves  over  the 
southern  and  western  parts  of  it,  were  an  illiterate  people,  who  despised  all  arts  but 
*463  those  of  *war.  The  Saxons  who  founded  the  heptarchy  in  England,  and  afterwards 
the  English  monarchy,  were  part  of  those  people — they  had,  in  general,  no  knowledge 
of  letters — their  laws  and  customs,  their  legal  ceremonies,  were  preserved  and  transmitted 
to  others  and  to  posterity  by  tradition  only.  To  keep  up  a  military  spirit,  and  to  have  a 
band  of  warriors  always  ready  at  command,  it  was  the  universal  practice  of  the  conquer- 
ing leaders  of  these  nations  to  divide  the  conquered  country  into  allotments,  which  were 
parceled  out  to  their  followers :  first,  at  the  will  of  the  lord  or  leader ;  next,  for  the  better 
encouragement  of  agriculture,  for  life ;  and  last  of  all,  forever  or  in  fee. 

About  the  time  when  it  began  to  be  usual  to  make  these  grants  for  life,  the  Christian 
religion,  under  the  auspices  of  the  Papal  see,  was  propagated  in  England  by  St.  Augus- 
tine and  others,  and  was  soon  adopted  and  received  as  the  national  religion.  Its  priests 
were  men  of  some  learning — they  here,  as  in  all  other  places  where  they  have  been 
received,  began  to  grasp  at  temporal  advantages — they  inculcated  upon  the  minds  of  the 
people,  that  it  was  an  act  of  the  most  meritorious  piety  to  provide  for  the  maintenance  of 
the  ministers  of  God.  This  doctrine  had  its  effect,  and  donations  of  allotments  of  land 
began  to  be  made  to  the  church,  also  for  life  ;  but  this  life  was  supposed  to  be  perpetual, 
as  the  church  never  died.  The  donations  of  these  allotments,  for  want  of  a  better  method 
of  perpetuating  the  transactions  among  the  laity,  who  knew  nothing  of  letters,  had  always 
been  made  by  livery  of  seizin,  done  in  the  most  solemn  form,  to  impress  it  on  the  mind, 
before  a  number  of  the  co-vassals  or  tenants  of  the  lord  ;  who  in  case  of  a  dispute,  were 
assembled  in  the  lord's  court,  and  determined,  chiefly  by  the  remembrance  which  these 
impressions  had  made,  between  the  parties.  The  presumption  was,  that  if  some  who 
were  present,  from  length  of  time,  had  forgotten  some  of  the  circumstances  or  conditions 
annexed  to  the  donation,  others  of  them  might  remember  them,  and  so,  by  the  united 
remembrance  of  all  together,  might  in  the  end,  ascertain  the  true  state  of  facts.  Thisi  by 
the  way,  I  suspect  was  the  origin  of  juries,  and  of  the  unanimity  required  in  their  deci- 
sion. Each  juror  contributed  the  circumstances  lodged  in  his  mind  to  the  general  stock 
of  information  which  formed  the  verdict ;  and,  by  conference  with  his  fellows  brought  to 
their  recollection  the  circumstances  which  he  remembered,  and  the  others,  or  some  of 
them,  had  forgotten,  until  at  length  the  whole  transaction  was  renovated  in  the  minds 
of  all.  This  mode  of  conveyance  answered  the  purpose  sufficiently,  when  donations  were 
for  the  life  of  an  individual  only ;  for  it  would  seldom  happen  that  he  would  survive  all 
the  other  posres  of  the  lord's  court,  who  were  present  at  the  investiture.  But  when  dona- 
tions were  made  for  life  toa  churchman, for  the  benefit  of  his  church,  and  it  was  a  received 
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maxim  that  the  church  never  died,  this  method  no  longer  answered  the  purpose  as  to 
them ;  for  the  donation  might  have  continuance,  and  the  condition  upon  which  it  was 
made,  might  come  in  question,  after  every  one  of  the  pares  present  at  the  investiture  were 
no  more,  and  then  tlie  allotment  might  be  liable  to  be  resumed  by  the  lord  ;  all  lands 
included  in  his  territory  or  manor,  not  granted  to  one  of  his  vassals,  belonging  to  him  ; 
and,  after  the  death  of  all  the  pares,  no  evidence  remained  of  the  investiture,  much  less 
of  the  conditions  annexed  thereto.  It  became  necessary,  therefore,  when  the  church  was 
concerned,  to  have  some  other  mode  of  perpetuating  the  transaction  than  mere  livery  of 
seizin ;  and  the  clergy  being  the  learned  part  of  the  community,  devised  the  mode 
of  reducing  the  terms  of  the  donation  to  writing.  Sullivan,  82.  And  when  the  lord,  on 
account  of  sickness,  the  distance  of  the  land  from  his  place  of  residence,  his  being  employed 
in  some  other  business,  or  some  other  cause,  could  not  go  upon  the  land  to  make  livery, 
then  the  writing  containing  the  terms  of  the  donation  was  solemnly  delivered,  before  the 
peers  of  the  court  also,  in  lieu  of  the  land ;  to  the  end  that,  being  delivered  before  them 
in  so  solemn  a  form,  they  might  be  witnesses  of  the  investiture  of  the  land  mentioned 
therein,  and  might  be  able  upon  trial  to  ascertain  the  identity  of  the  paper  delivered, 
should  the  dispute  happen  in  their  time.  This  was  not  Indeed  a  complete  Investiture  of 
itself ;  it  was  termed  the  improper  investiture,  and  bound  the  lord  to  make  a  more  formal 
livery  of  seizin  of  the  land  contained  in  the  deed  at  a  future  day,  and  was  a  sufficient  secu- 
rity to  the  donee  in  the  interim.  Experience  evinced  the  safety  and  certainty  there  was 
in  reducing  these  landed  contracts  intq  writing  in  the  case  of  churchmen,  and  thp  laity, 
vrishing  to  be  as  secure  as  possible  in  their  possessions,  adopted  by  degrees  the  same 
method ;  which  afterwards,  when  these  allotments  were  extended  to  the  heirs  of  the  pos- 
sessor, became  equally  necessary  for  the  laity  as  the  clergy,  and  from  that  time,  deeds  of 
feoffment,  to  accompany  the  livery  of  seizin,  became  generally  used,  though  the  livery 

of  seizin  was  good  without  them,  and  these  contracts  in  writing,  being  found  so 
*463    'advantageous  in  perpetuating  the  terms  and  conditions  of  landed  donation,  were, 

by  degrees,  converted  to  the  purpose  of  perpetuating  other  contracts,  that  concerned 
only  personal  estate,  which  formerly,  amongst  the  unlettered  Saxons,  were  completed  by 
shaking  of  hands  only.    3  Black.  Com.  448. 

"  II.  The  preserving  the  remembrance  of  a  landed  contract,  having  thus  become  gen- 
eral in  the  times  of  the  Saxon  government  in  England,  and  the  general  illlterature  of  the 
laity  of  all  ranks  prevailing  universally,  it  was  customary  for  them  to  put  some  mark, 
usually  the  sign  of  the  cross,  to  identify,  as  well  as  they  could,  the  writing  they  had 
agreed  to ;  and  this  was  done  coram  panbus,  who,  upon  the  trial,  might  remember  it,  or 
be  able  to  distinguish  it  from  some  circumstance  attending  the  making  the  deed  or  the 
mark  itself.  But,  «pon  the  Norman  conquest,  it  became  the  policy  of  the  conqueror  and 
his  sons  to  abolish  the  Saxon  customs,  and  for  this  purpose,  to  draw  as  many  causes  as 
possible,  to  be  determined  in  the  curia  regis,  where  the  judges  were  Normans  (Sulliv. 
339,  343,  369,  374),  where  the  pares  of  the  neighborhood  were  frequently  not  called  upon 
to  decide  between  the  litigants,  as  they  uniformly  were  in  the  courts  of  Saxon  institution, 
the  County  Court,  Hundred  Court,  &c.  About  this  period,  the  bishop  was  separated 
from  the  sheriff  in  his  county  Court ;  and  it  was  established  as  a  rule,  that  the  County 
Court  had  not  cognizance  of  any  demand  of  more  than  forty  shillings  value ;  the  conse- 
quence of  which  must  have  been,  that  all  cases  were  carried  into  curia  regis  ;  and  it  must 
frequently  have  happened,  also,  that  the  marks  affixed  to  the  deed,  for  want  of  the  pares, 
were  incapable  of  any  distinction,  and,  of  course,  any  proof  of  the  identity  of  the  instru- 
m.eat.  This  produced  an  inconvenience.  The  greatest  men  among  the  laity  could  not 
write  their  names,  so  as  to  give  a  proof  of  identity  that  way,  and  being  under  the  neces- 
sity of  providing  some  more  certain  criterion  of  identity  than  that  of  the  sign  of  the  cross, 
they  introduced  for  the  first  time  into  England  the  practice  of  impressing  their  writings 
with  a  seal.  Sulliv.  374;  Terms  de  Ley,  mrbo  Fait;  Gilb.  Law  of  Evidence,  17,  18,  20, 
78.  The  seal  exhibited  the  emblem  which  its  owner  had  affixed  to  his  person,  when 
covered  in  the  field  with  his  coat  of  mail ;  and  which,  being  portrayed  upon  some  con- 
spicuous part  of  his  dress,  served  to  designate  his  person.  These  symbols  came  lo  be  very 
much  in  use  at  the  time  of  the  crusades  to  the  Holy  Land,  In  the  time  of  Richard  I,  and 
after,  and  were  continued  by  the  knights  and  other  persons,  who  then  used  them  by  way 
of  distinction  in  their  families  after  their  return  home.  The  seal,  therefore,  of  any  distin- 
guished person,  could  immediately  be  known  by  inspection  only.  This  method  of  sealing, 
however,  was  not  introduced  all  at  once,  but  by  degrees.  It  was  at  first  only  used  by 
such  as  were  entitled  to  those  distinguishing  symbols ;  by  the  nobility  and  gentry  only. 
For  Lucie,  chief  justice  of  Henry  II,  reprimanded  a  common  man,  who  had  made  use  of 
a  seal,  saying,  that  belonged  to  the  nobility  only.  Terms  de  Ley,  vM  supra,  and  several 
other  books.  But  it  is  to  be  remarked  that,  about  this  period,  and  for  some  time  before, 
the  common  people  had  but  little  use  for  seals,  as  they  could  have  but  few  contracts. 
The  conquest  had  introduced  the  maxim  of  non-alienation  without  the  consent  of  the 
lord.  A  great  number  of  them  were  villeins,  who  could  not  acquire  property  at  all,  but 
for  their  masters ;  and  as  to  the  feudal  tenants,  they  were  continually  harrassed  by  attend- 
ing their  lords  in  war.  Commerce  had  not  yet  begun  to  flourish  and  increase  the  personal 
property  of  the  nation.    The  old  law  authors  of  those  times  have  scarcely  a  chapter  upon 
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personal  property.  3  Bl.  Com.  385.  And  even  when  the  doctrine  of  non-alienation  began 
to  wear  away  imperceptibly,  the  common  people,  being  not  entitled  to  any  family  dis- 
tinction, had  no  seals,  and  were  obliged  to  contract  as  formerly  was  used  before  the  intro- 
duction of  sealing.  The  uncertainty  of  such  a  method  begat,  in  combination  with  other 
circumstances  peculiar  to  those  times,  the  practice  of  conveying  by  fine  ;  where  the  whole 
transaction,  with  the  precise  terms  of  the  conveyance,  were  recorded  in  one  of  the  king's 
courts,  and  obviated  completely  any  future  controversy  respecting  the  execution  of  a  deed. 
At  length,  however,  the  eyes  of  the  nation  began  to  be  opened  to  their  true  interest  ; 
trade  flourished ;  agriculture  was  encouraged ;  personal  property  increased ,  lands,  or  part 
of  them  at  least,  began  to  be  freely  alienated  ;  they  were  made  liable  to  answer  tlie  debts 
of  the  merchant,  and  as  to  part  of  them,  the  debts  of  any  other  proprietor.  Contracts, 
both  for  real  and  personal  property,  became  frequent  among  all  ranks  of  men.  The 
necessity  of  authenticating  their  written  contracts  became  urgent ;  they,  of  course,  used 
the  best  mode  then  known.  They  broke  through  the  privilege  of  the  nobility  and  gentry, 
and  made  seals  with  such  impressions  as  each  man's  fancy  suggested  to  be  the  properest 
mark  for  distinguishing  bis  contracts.  By  the  time  of  Edward  III,  seals  were  in 
*464  general  and  *common  use.  Terms  de  Ley,  iM  supra,  Canninghara,  title  Deeds, 
who  cites  Perkins,  339.  and  sequentia.  And  it  becomes  a  rule  of  law  that  a  deed  could 
not  be  constituted  without  a  seal ;  and  the  method  of  signing  with  the  sign  of  the  cross, 
or  some  other  mark,  had  gone  into  total  disuse.  Thus,  it  seems  clear,  that  the  seal  was 
originaily  introduced  in  the  place  of  signing,  as  an  evidence  of  the  identity  of  the  writing, 
which  contained  the  party's  agreement,  and  afforded  a  full  proof  thereof  by  the  inspection 
of  its  impression  only ;  and  signing  by  the  party  was  held  unnecessary  and  useless.  In 
reality,  it  could  contribute  but  little  to  the  proof  of  the  writing,  as  long  as  the  illiterate- 
ness  of  the  people  continued,  which  was  until  some  time  after  the  introduction  of  printing 
into  England,  in  the  time  of  Edward  IV,  insomuch  that,  as  late  as  the  time  of  Henry  VII, 
the  being  able  to  read  was  held  to  be  legal  proof  of  a  man  being  a  clergyman,  or  clerk  in 
orders.    4  Bl.  Com.  360. 

"  This  universal  use  of  seals,  hbwever,  produced  its  inconvenience,  when  every  man 
who  made  a  contract  was  obliged  to  use  a  seal  to  authenticate  it.  Many  of  those  seals 
were  not  known  to  the  jurors,  and  they  could  not  determine  in  many  instances  on  the 
authenticity  of  the  instrument  upon  the  inspection  of  the  seal  only.  They  were  under  a 
necessity,  therefore,  to  call  upon  those  who  were  supposed  to  know  the  seal  which  the 
party  used,  to  say  whether  that  was  the  impression  of  his  seal  or  not ;  and  upon  this 
evidence  they  decided,  and  sometimes  upon  the  comparison  of  the  seal  with  the  impression 
vipon  other  instruments  which  were  proved  to  be  sealed  by  the  party.  But  still,  in  con- 
templation of  law,  these  seals  were  held  to  contain  an  intrinsic  evideilce  in  themselves  of 
the  contract  to  which  they  were  affixed ;  and  therefore,  as  well  as  for  the  purpose  of  being 
compared,  tlie  rule  of  law  was  that  they  should  be  carried  out  by  the  jury.  Gilb.  Law 
Evid.  20.  But  with  Respect  to  those  seals  which  still  retained  sufScient  distinction  in 
themselves,  as  the  great  seals  of  the  courts  of  justice,  the  seals  of  corporations,  and  some 
others,  no  proof  as  to  them  was  required  or  perhaps  was  allowed.  They  still  continued 
to  answer  the  genuine  purpose  of  seals  at  their  first  introduction,  and  were  full  evidence 
of  themselves.  The  people  began  at  length  to  forget  the  original  use  of  this  institution, 
and  to  seal  with  any  impression  they  could  get ;  and  the  law,  rather  than  Invalidate  the 
whole  transaction,  left  it  to  the  jury  to  decide  whether  that  was  the  seal  of  the  party  or 
not.  In  this  country  the  people  have  departed  still  further  from  the  true  use  of  seals,  by 
not  making  any  impression  at  all,  scratching  something  like  a  seal  upon  the  margin  of 
the  paper,  and  making  that  pass  for  a  seal.  To  the  first  of  these  abuses  the  law  has  con- 
formed, and  will  now  deem  the  sealing  to  bo  sufficient,  if  found  by  the  jury  to  be  the  seal 
of  the  party.  For  fear  of  destroying  some  contracts  improperly  made  "at  first,  it  has 
relaxed  from  strict  propriety,  and  the  practice  of  sealing  with  any  impression  has  become 
general ;  and  is  now  from  necessity,  allowed  to  be  good  in  every  instance.  Ounn.  vcrbo 
Deeds,  cites  Perkins,  139, 134  ;  Cro.  Car,  149  ;  Gilb.  Law  Evid.  29.  But  still  the  contem- 
plation of  law  is  in  conformity  to  the  ancient  use  of  seals.  They  are  deemed  the  signs  of 
authenticity,  are  supposed  to  have  an  intrinsic  evidence  in  themselves,  and  for  that  reason 
are  carried  out  by  the  jury.  Gilb.  Law  Evid.  17,  20,  cites  Sid.  145;  Hard.  118;  Plow. 
Com.  411.  And  Sir  Edward  Coke,  speaking  of  deeds  (page  6  b),  says :  '  also  the  deed  may 
receive  credit  per  eollationem  mgillorum,  scriptura,  &c.'  and  Baron  Gilbert,  in  his  note 
upon  2  Bac.  Ab.  494,  says,  '  the  seal  appearing,  it  must  be  presumed  to  be  pat  there  by 
the  parties  to  the  deed  ;'  and  cites  Leo.  25  ;  Owen,  23  ;  and  Bend.  1. 

"  In  the  reign  of  Henry  VII  and  Henry  VIII,  learning  and  the  art  of  ^vilting  had  be- 
come much  more  general  than  in  former  times,  and  by  this  time  also  seals  had  become 
much  less  a  mark  of  distinction  and  proof  of  the  individual  contract  made  by  the  parties 
than  in  former  reigns ;  but  the  rule  that  the  deed  must  be  authenticated  by  the  party's 
seal,  had  passed  into  settled  law.  In  order  therefore,  to  give  a  sure  proof  of  the  seal 
which  proved  the  writing  that  contained  the  agreement  of  the  party,  subscribino-  his 
name  at  the  foot  of  the  instrument,  immediately  after  its  conclusion,  and  prefixed  to  the 
seal,  in  the  same  place  and  in  the  party's  own  handwriting,  began  to  be  used.  Noy,  163. 
And  although  it  ivae  held  in  conformity  to  the  rule  then  established,  and  which  has  ever 
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since  continued,  that  such  a  signature  was  not  necessary  to  the  essence  of  the  deed ;  yet 
where  the  jury  could  not  decide  with  respect  to  the  deed,  upon  inspection  of  the  seal 
merely,  nor  be  satisfied  by  a  witness  who  knew  the  impression,  nor  by  a  comparison  of 
the  seal  in  dispute  with  other  seals  made  use  of  by  the  same  party,  they  were  allowed  to 
form  their  judgment  upon  the  handwriting  of  the  party  prefixed  to  the  seal ;  and  that 
was  the  scriptiirm-  intended  by  Sir  Edward  Coke,  in  the  passage  above  cited, 
*465  where,  speaking  of  *the  doctrine  of  deeds,  and  of  presumption,  he  says,  '  also  the 
deed  may  receive  credit,  per  eollationem  sigiUorum,  scripturm,  &c.,  et  super  fidem 
ca/rtarum,  moriuis  testibus  ent  ad  patriam,  de  necessitate,  cmrendv/m,.'  Co.  Litt.  6  b.  It 
may  be  here  supposed  he  meant  the  handwriting  of  the  witnesses:  but  this  is  not  his 
meaning,  for  he  says  expressly,  in  the  very  next  page,  that  the  clause  of  liiis  testibus  is 
not  essential  to  the  deed  ;  and  in  page  6  a,  he  says,  '  very  necessary  it  is,'  by  which  he 
means  advisable  or  prudent,  '  that  witnesses  should  be  underwritten  or  indorsed  for  the 
better  strengthening  of  deeds '  (not  that  it  is  absolutely  necessary  to  make  them  vaKd), 
'  and  their  names,  if  they  can  write,  written  with  their  own  hands,'  not  that  they  must 
necessarily  be  subscribed  with  their  own  hands.  Even  at  this  day,  there  were  many  wit- 
nesses who  could  not  write  their  own  names,  and  their  names  were  to  be  indorsed  ;  and 
when  these  witnesses,  namely,  witnesses  who  had  not  subscribed  their  names  in  their 
own  handwriting,  could  not  be  found  or  were  dead,  then  the  deed  was  to  receive  credit 
per  eollationem  sigillorum  et  scripturm,  coupled  together.  This  proves  the  position,  that 
the  signature  of  the  party  was  used  as  a  proof  of  the  seal.  If  it  was  not  evidence  of  the 
seal,  then  it  was  in  vain  to  prove  the  handwriting  at  all ;  for  that  of  itself  was  totally  un- 
essential to  the  deed,  and  made  no  part  of  its  essence,  as  the  same  author  had  said  in  the 
page  last  preceding,  and  as  is  held  to  be  law  at  this  day.  Salk.  463,  pi.  2.  And,  that  the 
proof  of  the  signature  of  the  party,  when  admitted,,  is  used  as  a  proofof  the  seal,  is  avowed 
in  terms  almost  unequivocal,  by  Baron  Gilbert,  in  his  Law  of  Evidence,  99,  103,  where  he 
says :  '  For  though  the  deed  be  produced  under  hand  and  seal,  and  the  hand  of  the  party 
that  executes  the  deed  be  proved,  yet  this  is  not  full  proof  of  the  deed,  for  the  delivery  is 
necessary  to  the  essence.'  Does  not  this  manifestly  imply,  that  the  proof  of  the  hand- 
writing, proves  everything  which  is  of  the  essence  of  the  deed,  but  delivery  only  ;  and  of 
course  that  it  proves  the  seal  ?  With  respect  to  an  attested  sealed  instrument,  it  is  the 
common  practice  in  the  English  courts,  where  the  witnesses  are  not  to  be  found,  to  prove 
both  the  hand  writing  of  the  witnesses  and  of  the  party.  Bl.  Rep.  532,  Forbes,  Ex'rs  &c. 
V.  Wale,  such  proof  admitted,  before  Lord  Mangfield,  to  be  given  j  2  Brown's  Ch.  Rep. 
536,  538,  the  same  proof  admitted  before  the  Lord  Chancellor,  and  stated  by  the  counsel 
opposed  to  the  fact  it  meant  to  establisli,  to  be  evidence  in  the  common  form.  The  same 
proof  must  also  have  been  admitted  in  the  case  of  Gould  and  Jones  (reported  in  Bl.  Rep. 
384)  as  may  be  seen  by  having  recourse  to  the  case  itself ;  and  the  same  kind  of  proof 
was  clearly  admitted  in  the  case  of  Coughlan  and  Williamson  reported  in  1  Doug. 
93.  Bat  why  in  all  those  cases  is  the  proof  of  the  party's  signature  held  necessary,  if 
proof  of  the  witnesses  handwriting  proves  both  sealing  and  delivery,  and  not  the  delivery 
only  1  From  the  reason  of  the  thing  itself,  and  more  especially  from  the  great  weight  of 
these  combined  autliorities,  it  seems  to  be  a  conclusion  fairly  warranted,  that  at  this  day, 
whatever  it  might  have  been  formerly,  the  seal  is  in  some  instances  proved  by  the  signa- 
ture of  the  party.  This  holds  in  all  those  instances  where  the  signature  of  the  party  is 
admitted  to  be  proved ;  and  that  the  seal  always  since  its  first  introduction,  has  been  used 
as  an  evidence  of  the  writing  in  which  the  party  has  deposited  his  agreement. 

"  III.  With  respect  to  the  delivery,  I  have  no  more  to  add  to  what-  has  been  already 
said  relative  to  its  coming  into  use  instead  of  the  livery  of  seizin,  and  being,  like  that, 
made  in  solemn  form  coram  paribus,  to  the  end  it  might  make  the  deeper  impression  in 
their  minds,  than  that  this  solemn  delivery  of  the  deed  coram  paribus  being  found  to  be 
well  calculated  to  make  the  desired  impression  in  the  case  of  landed  contracts ;  and  also, 
from  the  same  solemnity,  to  excite  in  the  party  a  reflection  upon  the  subject  he  was 
engaged  in,  it  was  continued  in  other  contracts  ;  and,  like  the  seal,  was  considered  an 
essential  ingredient  to  the  constitution  of  the  deed.  Here  it  may  not  be  improper  to 
remark  upon  the  excellence  of  this  institution  when  once  established,  though  introduced 
gradually  and  for  other  purposes,  in  preventing  all  manner  of  surprise  upon  the  party. 
It  was  first  to  be  written ;  this  necessarily  employed  some  time ;  he  had  the  interval  for 
reflection  ;  it  was  to  be  read  over  to  him  if  he  requested  it ;  then  the  wax  was  to  be  pre- 
pared and  melted ;  next  a  seal  to  be  procured ;  then  an  impression  to  be  made ;  thus 
gradually  approaching  to  the  final  act,  still  giving  tiine  for  reflection,  and  exciting  by 
each  new  act  still  greater  apprehensions;  and  last  of  all,  lest  the  former  precautions 
might  not  be  sufficient  to  put  him  upon  reflection,  he  was  called  to  go  before  the  pares  of 
the  neighborhood,  and  make  a  solemn  delivery  of  the  instrument.  After  all  these  cere- 
monies were  complied  with,  it  was  scarcely  possible  to  believe  that  the  party 
*466  was  circumvented  by  fraud,  or  surprised  into  what  he  had  done.  After  *the  pare* 
were  disused,  and  the  authority  of  the  county  and  hundred  courts  diminished,  I 
apprehend  a  delivery  before  the  pares  went  out  of  use,  but  that  a  delivery  of  the  contract 
was  still  used  as  a  sign  of  the  party's  assent  to  the  contract  contained  in  the  deed,  and 
has  ever  since  been  deemed  necessary  to  give  it  its  final  validity. 
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"  Such  seems  to  be  the  origin  and  progress  of  the  several  circumstances  of  writing, 
sealing  and  delivery  of  deeds,  which  came  into  use,  not  all  at  once,  but  at  different  perioi^ 
of  time;  and  were  "used  for  perpetuating,  authenticating  and  proving  the  complete  and 
final  assent  of  the  party  to  his  contract.  Any  other  concomitant  circumstances,  besides 
those,  though  they  have  been  sometimes  used,  and  said  to  be  incident  to  deeds,  as  signing 
by  the  party,  subscription  by  witnesses,  and  many  others,  as  may  be  seen  in  Co.  Litt.  7  a, 
yet  they  have  never  at  any  period  of  time,  been  held  material  to  the  essence  of  the  deed, 
unless,  perhaps,  in  some  instances,  where  such  circumstances  have  been  required  by  stat- 
ute :  and  that  these  are  the  only  necessary  circumstances  is  proved  by  all  law  writers 
both  ancient  and  modern.  Co.  Litt.  7  a,  says  :  '  I  have  termed  the  said  parts  of  the  deed 
formal  or  orderly  parts,  for  that  they  be  not  of  the  essence  of  a  deed  of  feofiinent.  For 
if  such  a  deed  be  without  premises  habendum,  tenendum  reddendum,  the  _  clause  of  war- 
ra/B'ty,  the  clause  of  in  cujus  rei  testimonium,  the  date  and  the  clause  of  hiis  testibus;  yet 
the  deed  is  good ;  for  if  a  man  by  deed  gives  lands  to  another  and  his  heirs,  without  more 
saying,  this  is  Bood,  if  he  put  his  seal,  deliver  it,  and  make  livery  accordingly.'  Wood,  in  his 
Institutes,  adds, '  where  livery  of  seizin  is  necessary,  importing,  as  Lord  Coke  clearly  did 
also,  that  if  it  were  not  a  deed  of  feofiinent,  but  a  deed  of  some  other  kind,  then  putting 
the  seal  and  delivering  the  writing,  would  make  it  a  good  deed.  The  same  definition  is 
given,  and  the  same  circumstances  only  mentioned  as  necessary,  in  2  Rep.  4,  5  ;  10  Rep. 
92  ;  3  Bac.  Ab.  393 ;  Ab.  493,  who  cites  2  RoUe's  Ab,  21 ;  1  Nels.  Ab.  623 ;  Terms  de  Ley, 
verbo  Fait;  Co.  Litt.  171  b;  Gil.  Law  Bvid.  78  ;  Shepperd's  Touchstone  of  common  assu- 
rance, and  many  others. 

"After  the  production  of  this  concurrent  testimony  of  so  many  authors,  it  seems 
scarcely  necessary  to  say  that  the  subscription  of  witnesses  in  their  own  handwriting  to  a 
deed,  was  never  held  necessary  to  its  constitution.  The  reasons  already  assigned  for  the 
first  introduction  of  seals,  and  their  continuance  for  a  long  time  afterwards,  namely,  the 
illiterature  of  the  laity,  proves  also  that  the  subscription  of  witnesses  was  not  used  during 
that  long  period,  which  commenced  soon  after  the  conquest  and  continued  to  the  time  of 
Henry  VII  and  Henry  VIII.  Even  the  Magna  Charter  of  King  John,  giving  at  Running- 
mead  in  the  year  1215,  mentions  the  archbishops,  bishops,  barons,  &c.,  not  particularly 
naming  them  ;  and  in  the  end  is  attested  in  this  manner  testibutes  supra  dictis  et  w/ultis 
cdiis  ;  and  lest  anything  should  be  added  or  substracted  from  the  form  of  the  writing,  he 
thereto  put  his  seal.  Bl.  Law  Tracts,  85,  36.  In  1216  the  first  charter  of  Henry  III  is 
attested  thus,  testibv,i  omnibuFprenom,iii)^tis,  et  multis  aliis.  I  infer  from  this,  that  in  a 
matter  of  so  much  moment,  they  certainly  used  the  best  method  of  attestation  then 
known  or  used,  and  as  they  did  not  subscribe  their  names,  it  is  an  evidence  that  the  sub- 
scription of  witnesses  in  their  own  handwriting  was  not  then  practiced.  The  attestation 
of  private  deed  was  in  the  same  manner — the  names  of  the  witnesses  were  underwritten 
or  indorsed,  and  this  was  used  only  as  a  memorandum  to  show  who  of  the  pares  were 
present,  to  the  end  that  they  might  be  called  upon  and  associated  to  the  jury,  upon  the 
trial  of  the  issue,  when  the  deed  was  denied,  vide  Co.  Litt.  6  a  &  b,  and  sometimes  it 
was  said,  teste  comitatu,  hund/redo,  &c.  2  Bl.  Com.  807.  I  apprehend  the  practice  of  sub- 
scribing by  the  witnesses  came  into  use  at  the  same  time  with  the  subscribing  by  the 
party  ;  at  a  time  when  the  law  respecting  deeds  was  already  firmly  established,  and  when 
both  these  circumstances  were  held  unessential,  though  perhaps  both  of  them  at  the  time 
might  be  useful ;  the  signature  of  the  party  to  prove  his  seal,  and  that  of  the  witnesses, 
when  they  could  not  be  found,  to  prove  the  delivery  of  the  deed.  For  when  it  was  proven 
by  his  own  signature  to  be  the  seal  of  the  party,  there  arose  a  very  strong  presumption 
from  the  proof  of  the  handwriting  of  the  witnesses,  that  they  had  been  present  at  the 
delivery.  But  this  kind  of  proof  was  only  resorted  to  when  positive  testimony  could  not 
be  procured,  and  was  not  in  the  party's  power  to  produce. 

"  To  proceed  a  little  further,  the  statutes  of  2  Edw.  II,  and  9  Edw.  Ill,  speaking  of  the 
trial  upon  the  issue  non  est  factum,  say  :  '  The  witnesses  shall  be  summoned  where  there 
are  witnesses  named  in  the  deed,  but  if  they  do  not  appear  at  the  day  appointed,  the  trial 
shall  proceed  notwithstanding  their  absence.'  Hence  the  conclusion  follows,  that  in  those 
days  there  were  some  deeds  without  witnesses  named  in  the  deed,  and  as  to  them  there 
was  no  delay  of  trial.  Secondly,  that  there  were  other  deeds  wherein  witnesses  were 
named,  and  that  as  to  them,  the  trial  could  not  be  in  their  absence,  for  they  were  to  be  sum- 
moned and  to  make  part  of  the  jury.  Thirdly,  this  statute  directs  that  they  shall  be 
^summoned  as  usual,  but  in  case  of  their  non-appearance  the  trial  shall  nevertheless  go  on 
by  the  jury  that  are  present.  Fourthly,  that  there  was  some  other  method  then  used  of 
proving  a  deed,  than  by  the  witnesses  named  in  the  deed,  or  else  this  statute  operated 
injustice  by  ordering  the  trial  to  proceed  upon  the  first  default  of  the  witnesses  (who  pei^ 
haps  might  be  convened  at  another  day),  and  by  so  doing  rendered  the  deed  invalid  and 
void  ;  and  this  it  is  unfair  to  presume.  That  it  could  be  proved  by  other  means,  is  held 
by  Lord  Coke,  121  b,  where  he  assigns  reasons  why  the  law  requires  the  profert  of  a  deed 
in  pleading  to  the  court,  to  wit :  that  it  may  be  proved  by  the  witnesses,  or  other  proof, 
if  denied.  This  opinion  is  strongly  confirmed  by  some  modern  decisions,  where  the  rule 
of  law  is  held  to  be,  that  a  witness  shall  not  be  permitted  to  deny  his  own  attestation. 
The  true  meaning  of  which  rule  is,  that  if  he  does  not  deny  it  upon  the  trial,  the  deed 
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*467  *  Extent  of  rule.  Though  the  reason  is  not  always  apparent,  the 
rule  is  understood  to  apply  generally  to  all  -written  instruments 

which  are  attested  hy  a  subscribing  witness.  Thus,  attested  notices  to 
quit,(l)  attested  warrants  to  distrain, (2)  attested  bills  of  exchange 

*468  or  promissory  notes,  (3)  are  to  be  *proved  by  the  subscribing  witness. 
And  in  the  case  of  a  notice  to  quit,  the  circumstance  that  the  party 

upon  whom  the  notice  was  served,  read,  the  notice,  and  made  no  objection 

to  it,  does  not  vary  the  rule.  (4)     Where  a  written  demand  of  goods,  signed 

may  be  proved  by  others  who  were  not  attesting  witnesses,  and  whose  names  were  neither 
subscribed  nor  indorsed.  Doug.  216  ;  4  Burr.  3235.  This  proves  beyond  .all  possibility 
of  doubt,  that  the  attestation  of  witnesses  is  not  necessary :  for  if  the  delivery  may  be 
proved  by  persons  who  did  attest,  in  case  of  an  attested  deed,  can  there  be  any  solid 
reason  assigned  why  they  may  not  prove  the  delivery  in  case  of  an  unattested  deed, 
where  there  are  no  witnesses  to  deny  their  attestation,  and  by  that  means  bring  a  sus- 
picion on  the  instrument  ?  Upon  this  point  I  think  it  may  be  affirmed  in  perfect  conso- 
nance with  the  rules  of  law,  that  at  this  day  the  attestation  of  witnesses,  either  by  indors- 
ing or  underwriting  their  names  in  the  handwriting  of  the  drawer  of  the  deed,  or  by  a 
subscription  of  their  names  in  their  own  handwriting,  is  in  no  wise  essential  to  the 
validity  of  the  deed :  and  from  all  those  premises  we  may  also  infer  some  other  con- 
clusions. 

"  If  writing,  sealing  and  delivery,  be  the  only  essential  parts  of  a  deed,  and  the  law 
deems  it  valid  without  the  further  ceremony  of  a  subscription  by  witnesses,  then  there 
must  be  some  other  competent  means  of  proving  the  deed  otherwise  than  by  subscribing 
witnesses.  It  would  be  absurd  to  attribute  validity  to  an  instrument  that  had  these 
essential  pants,  yet  say  it  should  not  be  read  to  benefit  the  party  producing  it,  unless 
proved  by  subscribing  or  indorsed  witnesses."  Ingram  v.  Hall,  1  Hayw.  Rep.  193, 194, 
eb  seq. 

In  several  of  the  states,  there  are  statutes  prescribing  the  requisites  of  certain  deeds. 
In  these  cases  the  instrument  must  conform  to  the  statute,  whatever  that  may  be.  Thus, 
in  Ohio,  a  statute  requires  that  a  deed  for  the  conveyance  of  lands  shall  be  signed  and 
sealed  by  the  grantor,  in  the  presence  of  two  witnesses,  who  shall  subscribe  the  said  deed, 
attesting  the  acknowledgment  of  the  signing  and  sealing  thereof,  &c. ;  and  held,  that  a 
deed  attested  by  one  witness  only  does  not  convey  the  title.  Courcier  v.  Graham,  1  Hamm. 
Rep.  350.  See  as  to  the  statute  in  New  Hampshire,  French  v.  French,  8  New  Hamp.  Rep. 
284 ;  Smith  v.  Chamberlain,  3  Id.  440 ;  and  in  respect  to  the  statutes  in  several  other 
states,  see  Kent's  Comm.  451-459. 

In  New  York,  it  is  required  that  every  grant  in  fee  or  of  a  freehold  estate,  shall  be  sub- 
scribed and  sealed  by  the  person  from  whom  the  estate  or  interest  conveyed  is  intended 
to  pass,  or  his  lawful  agent ;  and  if  not  duly  acknowledged  previous  to  its  delivery,  accord- 
ing to  the  provisions  of  2  Revised  Statutes,  746,  et  seq.  its  execution  and  delivery  shall  be 
attested  by  at  least  one  witness  ;  or,  if  not  so  attested,  it  shall  not  take  effect  as  against  a 
purchaser  or  incumbrancer  until  so  acknowledged.    2  R.  S.  788,  §  137. 

(1)  Doe  d.  Sykes  v.  Dumford,  2  M.  &  S.  62. 

(2)  Higgs  V.  Dixon,  2  Stark.  R.  180. 

(3)  Currie  v.  Brown,  3  Camp.  283 ;  Richards  v.  Frankum,  9  C.  &  P.  321.  And  see  Ber- 
ney  v.  Read,  7  Q.  B.  79,  as  to  calling  the  attesting  witness  to  a  submission  to  arbitration. 

In  New  York,  the  admission  of  the  maker  may  be  proved  without  calling  the  attesting  . 
witness.   2  John.  R.  451  ;  16  Id.  201 ;  4  Denio,  131 ;  5  Id.  51 ;  Edwards  on  Bills  and  Notes, 
175,  176,  701.    In  other  cases,  the  subscribing  witness  must  be  called.    King  v.  Smith,  21 
Barb.  158  ;  Edwards  v.  Perry,  Id.  600. 

(4)  Doe  d.  Sykes  v.  Dumford,  ut  sni/pra. 

Note  426. — We  shall  see  presently  how  far  the  general  rule  has  been  relaxed  in  New 
York  as  to  the  unsealed  instruments  (j)(?s<,  note  437.)  No  distinction  is  made  between 
sealed  and  unsealed  instruments,  in  respect  to  the  necessity  of  accounting  for  the  subscrib- 
ing witnesses,  in  South  Carolina  (Townsend  v.  Covington,  3  McCord,  219) ;  nor  in  New 
Jersey  (WiUiams  v.  Davis,  1  Penu.  Rep.  177) ;  the  latter  was  the  case  of  a  negotiable  pro- 
missory note ;  and  held,  that  the  subscribing  witnesses  must  be  called  or  accounted  for, 
before  resort  to  any  other  evidence.  So  also  in  Kentucky  (see  Roberts  v.  Tennell,  3 
Monroe,  247,  250,  stated  in  note  427),  and  in  New  Hampshire  (Parnsworth  v.  Briggs,  6 
New  Hamp.  Rep.  561);  in  Pennsylvania  (January  v.  Goodman,  1  Dall.  Rep.  208) ;  and 
there,  attested  receipts  for  money  or  property  have  been  adjudged  to  come  within  the 
general  rule.  Heckert  v.  Baine,  6  Binn.  Rep.  16  ;  McMahan  v.  McGrady,  5  Serg.  &  Rawle, 
314.  So  in  Vermont  (Pearl  v.  Allen,  1  Tyl.  Rep.  4) ;  Alabama  (Bennett  v.  Robinson's 
Adm'r,  3  Stewart  &  Porter,  237) ;  and  Ohio  (Simmons  v.  The  State,  7  Hamm.  Rep.  116  ; 
Zerby  v.  Wilson,  3  Id.  43). 

See  -per  Kent,  C.  J.,  in  Fox  v.  Reil,  3  Johnson's  Reports,  477 ;  Grady  w.  Sharron,  6 
Verger's  Reports,  320. 
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by  the  plaintiff  and  attested  by  a  subscribing  witness,  had  been  delivered 
to  the  defendants ;  it  was  ruled.  (1)  that  the  subscribing  witness  must  be 
called;  but  Parke,  B.,  allowed  the  paper  to  be  read  as  a  paper  delivered  to 
the  defendants,  but  not  as  sent  by  the  plaintiff;  adding,  that  if  it  could  be 
shown  that  the  defendants  had  said  they  would  not  deliver  to  the  plaintiff 
the  goods  mentioned  in  that  paper,  it  might  be  important." 

Rule  not  dispensed  with  hy  admission.  This  rule  is  so  strictly  observed, 
that  an  acknowledgment  of  a  party  to  a  deed,  admitting  that  he  had  exe- 
cuted it,  (2)  even  though  made  in  open  c'ourt,(3)  or  even  though  made  on 
oath  in  answer  to  a  bill  filed  against  him  for  a  discovery,(4)  will  not 
*469  dispense  with  the  testimony  of  the  subscribing  *witness  ;  for  though 
the  party  may  acknowledge  the  bond,  yet  he  may  not  know  every 
circumstance  attending  the  execution ;  "  a  fact  may  be  known  to  the  sub- 
scribing witnesSj  not  within  the  knowledge  or  recollection  of  the  obligor, 
and  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the  subscribing 
witness  relative  to  the  transaction." (6)     The  rule  is  precisely  the  same, 

The  admission  of  tlie  execution  of  the  instrument  on  a  former  trial  will  be  considered  a 
concession  for  the  purpose  of  that  trial  merely,  and  therefore  will  not  dispense  with  the 
necessity  of  producing  the  subscribing  witness  on  a  subsequent  trial.  This  was  held  in 
respect  to  an  attested  receipt  of  property.    Pearl  v.  Allen,  1  Tyl.  Rep.  4. 

(1)  Briant  v.  Dormer,  3  C.  &  K.  693. 

(3)  Abbot  V.  Plumbe,  1  Doug.  316,  cited  by  Lawrence,  J..  7  T.  R.  367,  and  3  East,  187. 
Lord  EUenborough,  C.  J.,  in  li.  v.  Harringworth  (4  M.  &  S.  353),  observed,  that  if  ever 
there  was  a  case  in  which  the  rule  might  reasonably  have  been  relaxed,  it  was  that  of 
Abbot  V.  Plumbe.  See  also  Doe  d.  Hall  v.  Penfold,  8  C.  &  P.  536,  as  to  an  admission  con- 
tained in  a  writing  ;  Bingloe  v.  Goodson,  5  N.  G.  738,  as  to  an  admission  of  the  execution 
of  a  will  contained  in  a  lease.  And  see  further,  Utterton  v.  Robins,  1  A  &  E.  433  ;  Gillett 
V.  Abbott,  7  Id.  783  ;  Fishmongers'  Co.  v.  Robertson,  1  C.  B.  60. 

(3)  By  Lord  Kenyou,  C.  J.,  in  Johnson  v.  Mason.  1  Esp.  89,  citinff  the  opinion  of  Lord 
Mansfield,  C.  J. 

(4)  Call  V.  Dunning,  4  East,  53.    Bat  see  Bowles  v.  Langworthy,  5  T.  R.  366. 

(5)  By  Le  Blanc,  J.,  4  Ea3t,.53. 

Note  437.  — See  S.  P.,  Hoogland  v.  Sebring,  1  South.  Rep.  105;  McConnell  v.  Brown, 
Litt.  Sel.  Cas.  463,  468 ;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  336,  337 ;  Johnston, 
Assignee,  &c.,  v.  Knight,  1  North  Car.  Law  Repos.  93 ;  Johnson  v.  Mason,  1  Esp.  Rep.  89. 

The  following  more  recent  cases  are  to  the  same  efifect.  Storey  v.  Lovett,  1  E.  D. 
Smith,  153  ;  King  v\  Smith,  21  Barb.  158  ;  Jones  t.  Underwood,  38  Id.  481. 

This  rule  has  been  relaxed  in  New  York  as  to  certain  instruments  not  under  seal. 
Thus,  a  promissory  note  was  allowed  to  be  proved  by  the  acknowledgment  of  the  maker, 
against  whom  it  was  sought  to  be  established,  without  calling  the  subscribing  witness. 
Hall  v.  PhelpB,  3  John.  Rep.  451.  And  Spencer,  J.,  said,  that  the  confession  of  a  party  of 
his  having  given  a  note,  or  other  instrument,  precisely  identified,  is  as  high  proof  as  that 
derived  from  a  subscribing  witness ;  and  that  "  the  notion  that  those  who  attest  an  instru- 
ment are  agreed  upon  to  be  the  only  witnesses  to  prove  it,  is  not  conformable  to  the  truth 
of  transactions  of  this  kind,  and  to  speak  with  all  possible  decency,  is  an  absurdity."  Id. 
453.  But,  notwithstanding  the  broad  and  sweeping  dicta  of  this  case,  it  is  questionable 
whether  the  rule  established  by  it  extends  to  other  than  negotiable  paper.  See  per  Kent 
C.  J.,  in  Fox  v.  Keil,  3  John.  Rep.  478,  479  ;  per  Spencer,  C.  J.,  in  Shaver  v.  Ehle  16  Id' 
303  ;  per  Savage,  C.  J.,  in  Henry  v.  Bishop,  3  Wend.  576.  At  all  events,  the  admission 
must  be  clear  and  explicit,  referring  to  the  very  instrument,  or  the  subscribing  witness 
must  be  called.  Accordingly,  where  a  person  called  on  the  maker  of  a  note,  payable  to 
A.  or  bearer,  and  requested  payment,  but  did  not  show  him  the  note,  nor  state  to  him  its 
amount  or  date,  and  the  maker  acknowledged  he  had  given  A.  a  note,  saying  he  would 
pay  it  at  a  future  day ;  held,  that  this  was  not  sufficient  proof  of  the  note  to" dispense  with 
the  subscribing  witness.  Shaver  v.  Ehle,  16  John.  Rep.  301,  303.  With  respect  to  sealed 
instruments,  the  doctrine  of  the  text  has  been  steadily  adhered  to  in  New  York  and  an 
acknowledgment  of  the  party  of  his  having  executed  such  an  instrument,  will  not  super- 
sede the  necessity  of  calling  the  subscribing  witness.  Fox  v.  Reil,  3  John  Rep  477  • 
Henry  v.  Bishop,  3  Wend.  575.     Hollenbeck  v.  Fleming,  6  Hill,  803,    '  ■       f        f 

In  Kentucky,  the  doctrine  in  the  text  has  been  followed  as  to  unsealed  as  well  as  sealed 
instruments ;  and  where  an  attested  promissory  note  was  offered  in  evidence  which  had 
been  admitted  as  genuine  by  the  party,  in  hie  answer  to  a  bill  in  chancery,  held  that  the 
subscribing  witness  must  nevertheless  be  called.  Roberts  v.  Tennell  8  Monroe  347  350 
So  in  Ohio.  Zerly  v.  Wilson,  3  Hamm.  Rep.  43.  Further,  as  to  the '  distinction  between 
sealed  and  unsealed  instl-uments,  see  the  cases  in  note  436. 
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■whether  the  acknowledgment  is  offered  as  evidence  against  the  party  him- 
self who  made  it,(l)  or  against  a  third  person  ;(2)  or  whether  the  deed  is  an 
existing  instrument  or  canceled, (3)  or  otherwise  destroyed; (4)  or  whether 
it  is  the  foundation  of  the  action,  or  comes  in  question  collaterally  as  part 
of  the  evidence  in  the  cause.  (5) 

(The  wisdom  of  the  rule  laid  down  by  Mr.  Justice  Spencer,  and  followed  by  the  courts 
of  New  York,  has  been  recognized  by  the  statute  of  1854  (17  &  18  Vict.  c.  135,  §  26),  cited 
above.  But  the  subscribing  witness  to  a  deed,  or  to  any  paper  for  the  proper  execution 
of  which  the  law  requires  an  attesting  witness,  must  be  called.  See  provisions  of  the 
statute  cited,  and  Glasgow  v.  Eidgley,  11  Mis.  34.) 

(1)  4  East,  53. 

(3)  1  Doug.  216. 

(3)  Breton  v.  Hope,  Peake  N.  P.  C.  30. 

(4)  Gillies  v.  Smither,  3  Stark.  R.  538. 

(5)  Manners  v.  Postan,  4  Esp.  239  ;  R.  v.  Jones,  1  Lea.  Cr.  C.  174. 

Note  438.  —  The  doctrine  of  the  text  is  undoubtedly  the  result  of  the  best  considered 
cases  on  this  subject,  though,  as  we  shall  see,  po«f,  in  the  notes  on  secondary  evidence, 
there  are  several  dicta  which  look  very  much  like  allowing  instruments,  not  the  founda- 
tion of  the  action,  but  coming  in  collaterally,  to  be  proved  by  inferior  evidence- 

The  English  rule  as  laid  down  by  our  author,  w  as  recognized  and  acted  upon  in  Roberts 
v.  Tennell,  3  Monroe,  347,  350.  See  also  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wend. 
277.  In  Beale's  Ex'rs  v.  The  Commonwealth,  for  the  use  of  Smedley  (11  Serg.  &  Rawle, 
305),  an  action  was  brought  on  a  recognizance,  against  the  sureties  of  a  coroner,  for  that 
the  latter  had  refused  to  sell  on  a  venditioni  exponas,  after  a  return  of  levy  on  a,fi.fa.  The 
return  to  the  fi.  fa.  was  signed  l)y  D  M.  for  the  coroner,  and  the  plaintiff  sought  to  show 
by  the  acts  of  D.  M.,  and  other  oral  evidence,  that  he  was  a  deputy  of  the  coroner,  but  it 
appearing  that  D.  M.'s  appointment  was  in  vsTiting,  attested  by  subscribing  witnesses 
and  the  writing  in  court  ;  held,  that  it  must  be  proved,  and  that,  for  this  purpose,  the 
subscribing  witnesses  were  indispensable.  See  also  Beale's  Ex'rs  v.  The  Commonwealth, 
for  the  use  of  Worrell,  Id.  399,  303,  304.  How  far  these  cases  are  consistent  with  the  gen- 
eral rule  on  the  subject  of  proving  official  character,  see  ante,  notes  173  and  173,  also  ante, 
note  86.  In  McConnell  v.  Brown  (Litt.  Sel.  Cas.  459),  the  only  fact  material  to  be  proved 
was,  that  a  certain  deed  was  executed  prior  to  the  time  when  an  execution  was  delivered 
to  the  sheliff.  The  deed  itself  (which  was  read  in  evidence,  as  a  recorded  deed,  without 
proof  by  the  attesting  witnesses)  bore  date  anterior  to  that  time,  and  the  presumption  of 
its  having  been  executed  on  the  day  of  the  date,  was  not  repelled  by  any  proof  in  the 
cause.  But  the  party  saw  fit  to  fortify  the  legal  presumption,  as  to  the  time  of  actual  exe- 
cution, by  the  testimony  of  the  grantee,  who  was  disinterested ;  his  testimony,  however, 
was  objected  to  at  the  circuit/' on  the  ground  that  the  subscribing  witnesses  alone  were 
competent  to  give  testimony ;  but  the  objection  was  overruled,  and  he  was  permitted  to 
testify.  On  the  case  coming  before  the  Court  of  Appeals,  Boyle,  C.  J.,  delivering  the 
opinion  of  the  court  on  this  point,  said,  that  every  matter  in  relation  to  the  execution  of 
an  instrument  can  be  proved  only  by  the  subscribing  witnesses,  if  they  can  be  produced, 
and  are  capable  of  being  examined  ;  that  it  is  the  same  whether  the  instrument  be  the 
foundation  of  the  action,  or  comes  in  collaterally,  &c.  "  It  is  true  that  French's  testimony 
(the  grantee),  as  to  the  time  of  the  execution  of  the  deed  in  question  here,  was  immate 
rial.  But  the  immateriality  of  his  testimony  is  a  reason  rather  for  excluding,  than  fo- 
admitting  it ;  for  the  circumstance  that  testimony  is  immaterial,  is,  in  itself,  a  goodobjecr 
tion  to  its  admissibility.  The  Circuit  Court,  therefore,  erred  in  admitting  French's  testi- 
mony." Id.  462,  463.  See  per  Lord  EUenborough  in  Wardell  v.  Permor,  3  Campb.  Rep- 
384.  In  Brashear  v.  Burton  (4  Bibb's  Rep.  443).  the  same  court  which  decided  McConnell. 
V.  Brown  {supra),  laid  down  a  doctrine  entirely  opposite.  They  there  gave  it  as  their 
opinion,  that  the  plaintiff,  who  claimed  title  to  certain  negroes  under  a  bill  of  sale  under 
seal,  and  attested  by  subacribing  witnesses,  might  prove  the  instrument  by  the  vendor  (he 
not  being  interested),  without  accounting  for  the  subscribing  witnesses ;  and  they  said, 
that  the  rule  calling  for  the  subscribing  witnesses,  was  confined  to  cases  where  the  deed 
was  directly  in  issue,  and  did  not  apply  when  it  came  in  question  incidentally,     Id.  443. 

In  Maine,  where  a  witness  swore  to  certain  facts,  contrary  to  his  own  admission  in  a 
written  contract  made  by  him  with  the  party  against  whom  he  was  called ;  held,  that 
Buch  party  might  read  the  contract  in  evidence,  without  calling  the  subscribing  witness 
thereto,  the  witness  on  the  stand  testifying  that  his  signature  to  it  was  genuine.  The 
'  court  place  the  decision  on  the  peculiar  circumstances  of  the  case,  the  paper  being  offered 
merely  in  the  light  of  a  declaration  by  the  witness,  inconsistent  with  his  previous  testi- 
mony.    Drew  V.  Wadleigh,  7  Greenl.  Rep.  94. 

(So  in  Vermont,  it  has  been  held  that  where  a  written  contract  comes  incidentally  in 
question  on  the  trial,  its  execution  may  be  proved  without  calling  the  subscribing  witness, 
Curtis  V.  Belknap,  31  Vt.  433.     See  also  Dixon  v.  Barclay,  33  Ala.  370.) 

The  rule  stated  in  the  text  prevails  in  New  York.  Jones  v.  Underwood,  38  Barb.  481  ;  1 
Greenl.  Bv.  §  572. 
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*4'70  *  Unless  admission  made  expressly  with  reference  to  trial.    The  rule 
*471     does  not  apply  to  express  agreements  made  with  reference  to  *a  trial, 
to  waive  the  proof  hy  a  subscribing  witness ;  or   where  the  execu- 
tion is  admitted  under  a  judge's  order,  or  by  payment  into  court. (1) 

Name  on  memorandum  of  sealing.  In  a  case,  where  a  seal  of  the  Bank 
of  England  was  affixed  by  a  paper  wafered  to  an  indenture^  on  which  paper 
was  written  "  sealed  by  order  of  the  Court  of  Directors  of  the  governor 
and  company  of  the  Bank  of  England,  12th  of  December,  1833.  A.  B., 
Secretary,"  it  was  held,  that  it  did  not  appear  that  A.  B.  was  an  attest- 
ing witness.  The  statement  was  treated  merely  as  a  memorandum,  that 
the  party  signing  was  the  person  deputed  by  the  corporation  to  affix  its 
BeaL(2) 

(1)  See  ante,  Vol.  1,  Of  Admissions. 

(2)  Doe  d.  Bank  of  England  v.  Chambers,  4  A.  &  E.  413. 

Note  429.  —  Bxecuted  under  a  power,  the  power  must  he  proved. — The  power  under 
which  a  dqed  is  executed  should  be  produced  and  proved,  so  that  it  may  be  seen  whether 
there  was  authority  for  the  act  done,  and  also  whether  the  act  has  been  performed  in  a 
proper  manner.  M'Murtry  v.  Prank,  4  Monroe,  39,  41 ;  Tolman  v.  Emerson,  4  Pick.  160 ; 
White  v.  Skinner,  13  John.  Eep.  307  ;  Yarborough  v.  Beard,  1  Tayl.  Kep.  35  ;  per  Wal- 
worth, Chancellor,  11  Wend.  125;  Corbin  v.  Jackson,  14  Id.  619.  See  M'ConneU  v. 
Bowdiy's  Heirs,  4  Monroe,  392  ;  Newman  v.  Chapman,  3  Rand.  Rep.  93.  But  where,  in 
an  action  against  the  East  London  Water  Works  Company,  the  plaintiff  tendered  in  evi- 
dence a  deed,  signed  by  the  chief  clerk  and  solicitor  of  the  company,  held,  that  proof  of 
bis  being  such,  entitled  the  deed  to  be  read.  Doe  ex  dem.  M'Leod  v.  East  London  Water 
Works  Company,  1  Mood  &  Malk.  149,  150.  Otherwise,  as  to  a  sealed  instrument  for  the 
payment  of  money,  executed  by  a  clerk  in  a  store  in  the  name  of  his  principals,  the  clerk 
being  (according  to  the  statement  in  the  report),  "  their  general  agent,  &c."  In  order  to 
authorize  him  to  execute  an  instrument  under  seal,  his  authority,  it  wae  held,  must  be 
by  deed.  M'Murtry  v.  Frank,  4  Monroe,  41.  The  same  rule  applies  to  partners,  assuming 
to  bind  each  other  by  instruments  under  seal,  except  in  a  few  instances.  Trimble  v. 
Coons,  3  Marsh.  Ken.  Kep.  375  ;  3  Kent's  Comm.  47,  48  (8d  ed.),  and  the  cases  cited  in 
notes  a  and  6  at  the  latter  page.  But  one  partner  may  be  bound  by  a  deed,  executed  on 
behalf  of  the  firm,  by  his  co-partner,  provided  there  be  either  a  previous  parol  authority, 
or  a  subsequent  parol  adoption  of  the  act.  3  Kent'  Comm.  48  (3d  ed.) ;  Cady  v.  Shepherd, 
11  Pick.  Rep.  400 ;  Brutton  v.  Burton,  1  Chitt.  Rep.  707  ;  Skinner  v.  Dayton,  19  Johns. 
Eep.  513 ;  Gram  v.  Setou,  1  Hall's  Rep.  N.  Y.  S.  C.  262  ;  Darst  v.  Roth,  4  Wash.  C.  C. 
Bep.  471. 

(That  the  authority  to  execute  an  instrument  under  seal  must  be  conferred  by  an 
instrument  under  seal  is  abundantly  shown  by  Judge  Paige  in  Worrell  v.  Munn,  5  N. 
Y.  229.) 

A  deed  is  good,  though  signed  by  a  third  person  in  the  party's  name,  if  done  in  his 
presence,  and  by  his  request.  Rex  v.  The  Inhabitants  of  Longer,  4  Barn.  &  Adol.  647. 
But,  in  such  cases,  the  person  who  wrote  thei  name  should  be  called,  it  has  been  held, 
to  prove  it.    M'Kee  v.  Myers'  Ex'rs,  Addis.  Rep.  31.     See,  however,  ante.  Vol.  I,  note  165. 

A  power  to  execute  a  deed  will,  in  many  instances  be  presumed.  See  ante,  note  190. 
In  most  cases,  where  the  deed  would  be  evidence  as  an  ancient  deed,  without  proof  of 
execution,  the  power  under  which  it  purports  to  have  been  executed,  will  be  presumed. 
Per  Parker,  C.  J.,  in  Talman  v.  Emerson,  4  Pick.  163 ;  Inman  v.  Jenkins,  4  Gtreenl.  Rep. 
248 ;  Robinson  v.  Craig,  1  Hill's  Eep.  889 ;  Doe  ex  dem.  Clinton  v.  Phelps,  9  Johns. 
Eep.  169 ;  Doe  ex  dem.  Clinton  v.  Campbell,  10  Id.  475. 

PvbUc  and  statutory  powers,  how  shown. — How  far  this  doctrine  (that  the  authority  of 
the  magistrate  or  other  officer  to  do  an  act,  must  appear  upon  the  instrument)  has  been 
applied  to  the  case  of  orders,  process,  of  attest,  mittimus,  &c,,  made  or  issued  by  magis- 
trates, will  be  seen  by  several  cases  ante  (note  393),  where  we  considered  the  general 
subject  of  jurisdiction.  Doubtless,  if  the  power  or  jurisdiction  of  an  inferior  magistrate, 
making  an  order,  or  issuing  process,  do  not  appear  upon  its  face  in  some  way,  the  officer 
to  whom  the  execution  of  it  is  intrusted,  may  legally  decline  acting  under  it.  See 
*473  ante,  note  293.  If,  however,  the  power  or  jurisdiction  *be  set  forth,  so  that  the 
order  or  process  is  apparently  valid,  the  executive  officer  will  be  protected,  though 
it  turn  out  that,  in  fact,  there  was  no  jurisdiction.  See  ante,  note  298 ;  also  Isaacs  v. 
Camplin,  1  Bail.  Eep.  4li.  Where  a  statute  authoriised  a  magistrate  to  issue  a  distress 
warrant,  on  the  application  of  a  landlord,  and  then  required  constables,  &c.,  to  execute 
the  same ;  held,  that  the  officer  executing  the  process,  it  being  apparently  regular,  was 
justified,  though  no  rent  was  due.  It  would  be  contrary  to  all  legal  analogy,  say  the 
-court,  to  make  an  officer  acting  in  obedience  to  the  injunctions  of  law,  imder  a  process 
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emanating  from  competent  axithority,  responsible  for  the  improper  act  of  the  person  at 
whose  instance  it  issued.    Eoberts  v.  Tennell,  4  Litt.  Rep.  386,  388. 

Upon  a  kindred  principle,  where  one  officer  is  required  to  give  a  deed,  or  do  any  other 
act,  upon  the  faith  of  a  return  made  to  him  by  another,  the  former  shall  be  protected 
though  the  return  be  false.  See  ante,  note  383 ;  Jackson  ex  dem.  Clerk  v.  Morse,  18 
John.  Rep.  441.  But,  unless  the  statute  expressly  saves  the  rights  of  the  grantee  in  a 
deed  so  given,  by  making  the  return  or  the  deed  conclusive,  the  sale  may  be  avoided  by 
an  impeachment  of  the  return.     Id. 

Proceeding  upon  the  doctrine  stated  in  the  text,  the  Supreme  Court  of  Connecticut  have 
held  it  essential  to  the  validity  of  an  order  of  the  Court  of  Probate  for  the  sale  of  land 
by  an  executor  or  administrator,  that  it  should  show  on  its  face  the  facts  requisite  as  pre- 
liminary to  the  making  of  the  order;  e.g.  that  the  debts  and  charges  allowed,  exceed  the 
personal  estate,  &c.  Watters  v.  Hyde,  9  Conn.  Rep.  10,  14.  See  Griffin  v.  Pratt,  3  Id.  513 ; 
also  the  cases  cited  araie,  note  389 ;  Lockwood  v.  Sturdevant,  6  Conn.  Rep.  373;  Watson 
V.  Watson,  10  Id.  77.  The  reason  given  is  that  the*  Court  of  Probate,  in  these  cases, 
exercises  a  special  and  limited  jurisdiction.  And  in  respect  to  all  proceedings  of  a  like 
character,  adjudications  in  that  state  are  very  rigid  in  requiring  jurisdiction  or  the  power 
of  acting  to  appear  on  the  face  of  the  writing  ;  e.  g.,  certificates  of  commissioners  of  bx\ 
insolvent  debtor's  estate,  when  invoked  as  a  prot6ction  to  the  sheriff  in  an  action  for  an 
escape  (Starr  v.  Scott,  8  Conn.  Rep.  480  ;  see  ante,  note  393);  warrants  for  Cbllection  of 
military  fines,  &c.  Hall  v.  llowd,  10  Conn.  Rep.  514.  And  several  decisions  in  England 
favor  the  same  doctrine.  They  are  particularly  rigid  in  respect  to  commitments  on  sum- 
mary conviction  by  inferior  magistrates,  requiring  the  offense  to  be  clearly  set  forth.  See 
Wickes  V.  Clutterbuck,  3  Bing.  483.  See  ante,  note  393.  So  semble,  as  to  an  order  of 
justices  for  the  removal  of  a  pauper,  which  must  show  this  authority  on  its  face.  The 
King  V.  Inhabitants  of  Chilverscoton,  8  T.  R.  178  See  The  King  v.  The  Inhabitants  of 
Moor  Chitohell,  3  East's  Rep.  66.  So,  where  a  special  power  is  delegated  by  statute  to 
persons  to  take  private  property  for  public  uses.  Rex  v.  Croke,  1  Cowp.  36.  See  Doe  ex 
dem.  Lemon  v.  Chunn,'  1  Blackf  Rep.  336. 

It  will  not  be  impertinent  to  consider  here  a  few  cases  relating  to  deeds  executed  under 
powers  of  a  public  nature.  Many  of  the  adjudications  on  this  subject  proceed  upon  local 
statutes,  and  derive  their  reasons  from  some  peculiar  phraseology  contained  therein. 
These  We  shall  mainly  disregard,  and  notice  such  only  as  seem  to  stand  upon  principles  of 
a  somewhat  general  character. 

It  has  already  been  seen  in  the  text,  and  by  several  cases  ante,  that  if  a  deed  purport  to 
have  been  executed  under  a  power,  and  is  sought  to  be  used  in  evidence,  the  power  must 
be  shown.  The  principle  of  the  rule,  and  the  rule  itself,  apply  no  less  to  deeds  executed 
under  a  power  derived  from  some  court  or  statute,  than  to  deeds  under  powers  given  by 
individuals.  See  per  Walworth,  Chancellor,  in  Jackson  ex  dem  Webb  v.  Roberts'  Ex'rs, 
11  Wend.  435 ;  Carlisle's  Lessee  v.  Longworth,  5  Hamm.  Rep.  370,  374,  H75  ;  Nancarrow 
V.  Weathersbee,  6  Mart.  Lou.  Rep.  347,  348,  349.  Thus,  in  deraigning  title  under  a  deed 
of  trustees,  &c.,  appointed  by  a  decree  of  the  Court  of  Chancery,  or  other  court,  it  will  be 
necessary  to  prove  the  decree,  so  that  the  trust  reposed  or  power  granted,  may  be  seen,  and 
the  legal  performance  of  it  tested.  Sliilknecht  v.  Eastbum's  Heirs,  3  Gill  &  John.  114. 
See,  also,  Magruder  v.  Peter,  4  Id.  323, 333 ;  also  ante,  note  177,  378,  where  several  cases 
illustrating  the  general  doctrine  still  further,  will  be  found. 

So,  as  to  deeds  executed  by  executors  or  administrators,  under  an  order  or  decree  of  the 
Surrogate's  Court,  or  other  tribunal  exercising  similar  authority.  And  as  these  are  courts 
of  limited  and  inferior  jurisdiction,  not  only  the  decree,  but  their  power  to  make  it,  vrill 
have  to  be  shown  with  great  particularity.  See  ante,  note  389  ;  Newcomb's  Lessee  v. 
Smith,  5  Hamm  Rep.  450.  And  in  Connecticut:  it  is  essential  that  the  facts 
*473  necessary  to  the  exercise  of  the  power  appear  *on  the  face  of  the  decree.  See  arupra. 
In  Kentucky,  by  statute,  the  County  Court  has  power  to  appoint  commissioners 
to  convey  for  infant  heirs ;  and  held,  that,  in  making  title  under  the  deed  of  the  commis- 
sioners, the  record  appointing  them  must  be  produced,  and  thus  must  show  a  compliance 
with  all  the  requisitions  of  the  statute.  Burnett  v.  Higgins,  4  Dana,  567 ;  Griffeth  v. 
Dicken,  Id.  565. 

The  general  doctrine  applies  to  other  deeds,  executed  under  an  authority  derived  from 
a  judgment  or  decree.  Thus,  in  deraigning  title  under  a  sheriff's  deed,  it  is  generally 
necessary  to  show  the  judgment  and  execution.  See  ante,  note  383 ;  Jackson  ex  dem. 
Webb  v.  Roberts'  Ex'rs,  11  Wend.  433,  425.  per  Walworth,  Chancellor ;  Allaln  v.  Preston, 
4  Miller's  Lou.  Rep.  12;  Stevens  v.  Robertson,  3  Monroe,  99;  Smith  v.  Moreman,  1 
Id.  164. 

(A  recital  of  the  facts  found  conferring  jurisdiction  in  a  surrogate's  order  of  sale,  would, 
it  seems,  be  evidence  of  those  facts ;  but  a  general  recital  of  due  proof  by  affidavit,  amounts 
to  nothing  unless  the  facts  are  clearly  shown  in  the  affidavit.  Sibley  v.  Waffle,  16  N.  T. 
180 ;  Sheldon  v.  Wright,  1  Sold.  497.  If  the  jurisdictional  facts  appear  on  the  record, 
being  such  as  may  be  found  by  the  court  from  the  evidence,  they  cannot  be  attacked  in  a 
collateral  action.  Id.  434,  497,  514,  A  recital  in  a  sheriff's  deed  of  acts  done  by  him  in 
his  official  capacity,  is  evidence  of  those  facts.    11  Wend.  433.    But  such  a  recital  of  an 
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independent  fact,  e.  g.,  an  assignment  of  a  certificate  of  sale,  binds  no  other  party,  tliough 
it  is  prima  facie  evidence  of  tlie  assignment.     Stafford  v.  Williams,  12  Barb.  240.) 

So,  with  respect  to  deeds  of  land  by  collectors  of  taxes  and  others  acting  under  statu- 
tory authority.  A  purchaser  making  title  under  such  a  deed,  will  be  obliged  to  show  the 
procbedings  of  the  officer,  prior  to  its  execution,  such  as  to  entitle  him  to  convey.  A  lead- 
ing case  on  this  subject  is  Williams  v.  Peyton's  Lessee  (4  Wheat.  Rep.  77),  where  the 
doctrine  is  fully  explained.  The  defendant,  in  that  case,  claimed  the  land  as  a  purchaser 
at  a  sale  made  for  non-payment  of  a  direct  tax  imposed  by  act  of  Congress  of  July  14th, 
1798  (c.  92).  See  Id.  80,  n.  a.  The  plaintiff  was  the  original  patentee.  On  the  trial,  the 
defendant  proved  the  tax  on  the  land  in  dispute  to  have  been  assessed  against  the  plain- 
tiff, and  also  gave  in  evidence  the  deed  from  the  officer ;  he  further  proved  that  there 
were  tenants  on  the  land,  and  that  the  plaintiff  had  not  paid  the  tax  nor  redeemed  the 
land;  and  then  claimed  that  this  evidence  was  enoMgb.,  prima  facie,to  show  that  the  land 
had  been  duly  advertised  by  the  collector,  and  that  the  latter  had  performed  the  other 
requisites  of  the  law  of  Congress,  bo  as  to  authorize  the  deed.  But  the  court,  Marshall, 
C.  J.,  delivering  the  opinion,  held  otherwise  ;  saying  that,  as  the  collector  has  no  general 
authority  to  sell  lands  at  his  discretion  for  non-payment  of  tax,  but  a  special  power  to  sell 
in  particular  cases  described  by  the  act,  those  cases  must  exist,  or  the  power  does  not 
anse.  It  is  a  naked  power  not  coupled  with  an  interest ;  and,  in  all  sucli  cases,  the  law 
requires  that  every  pre-requisite  to  the  exercise  of  that  power  must  precede  its  exercise ; 
the  agent  must  pursue  his  power,  or  his  act  will  not  be  sustained  by  it.  As  to  the  deed 
being  evidence  of  the  acts  which  ought  to  have  preceded  it,  it  was  said  that  the  party 
who  sets  up  a  title  must  furnish  the  evidence  necessary  to  sustain  it ;  that  if  the  validity 
of  the  deed  depends  on  an  act  in  pais,  the  party  claiming  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act,  as  he  would  be  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  It  forms  a  part  of  his  title  ;  it  is  a  link  in  the 
chain  which  is  essential  to  its  continuity,  and  which  it  is  incumbent  on  him  to  preserve. 
A  person  should  examine  these  facts  before  he  becomes  a  purchaser,  and  the  evidence  of 
them  should  be  preserved  as  a  necessary  muniment  of  title.  Therefore,  the  deed,  in  such 
cases,  is  unavailing  entirely,  until  the  performance  of  the  pre-requisites  to  the  giving  of  it 
be  affirmatively  shown.  Williams  v.  Peyton's  Lessee,  4  Wheat.  Rep.  79,  et  seg.  See,  also, 
Stead's  Executors  v.  Course,  4  Cranch,  403 ;  Parker  v.  Rule's  Lessee,  9  Cranch,  64.  This 
doctrine  has  been  followed  in  Tennessee  (Michie  v.  Mullin's  Lessee,  5  Hayw.  Rep.  90) ; 
and  in  New  York  (Jackson  ex  dem.  Cook  v.  Shepard,  7  Cowen's  Rep.  88).  The  same  prin- 
ciples are  .applicable,  in  the  latter  state,  to  the  case  of  a  deed  by  the  comptroller  or  other 
office^  unless  a  statute  intervenes  to  alter  the  rule.  Jackson  ex  dem.  Watson  v.  Esty,  7 
Wend.  148  ;  Jackson  ex  dem.  Clark  v.  Morse,  18  John.  Rep.  441 ;  Comstock  v.  Beardsley, 
15  Wend.  348.  So,  also,  in  Virginia.  Christy  v.  Minor,  4  Munf.  431 ;  Nalle  v.  Fenwick, 
4  Rand.  585.  In  Kentucky,  the  law  presumes,  in  the  first  instance,  that  the  register,  giv- 
ing a  deed  of  land  sold  for  taxes,  has  complied  with  all  the  prerequisites  to  entitle  him  to 
do  so.  Hence  the  onus  of  showing  that  the  lands  had  not  been  advertised  was  thrown 
upon  the  party  resisting  the  deed.  Hickman  v.  Skinner,  3  Monroe,  210,  211.  The  court 
proceed  upon  the  general  doctrine  of  presumption  in  favor  of  official  acts,  noticed  ante, 
vol.  1,  note  177.  It  is  difficult,  ho  wever,  to  apply  that  doctrine  to  such  cases,  consistently 
with  the  decisions  above  quoted  from  the  New  York  and  United  States  court  reports ;  and 
hence,  Hickman  v.  Skinner  (supra)  may  be  regarded  as  of  questionable  authority.  In 
Ohio,  a  deed  from  the  county  auditor,  for  lands  sold  for  taxes,  cannot  be  received,  without 
transcripts  of  the  various  records  of  the  proceedings  on  which  the  sale  was  founded.  Car- 
lisle's Lessee  v.  Longworth,  5  Hamm.  Rep.  370,  371,  372,  373,  374,  375.  And  a  collector's 
deed,  in  that  state,  was  formerly  (whatever  may  be  the  case  now)  no  evidence  of  title, 

unless  the  claimant  proved  every  requisition  of  the  law  had  been  strictly  complied 
*474    with.    But  it  might  be  *received  to  show  the  extent  of  possession  claimed  under 

it,  without  such  preliminary  proof  Dresback  v.  M' Arthur,  7  Hamm.  Rep.  153, 154. 
In  New  Hampshire,  a  collector's  deed  of  lands  sold  for  taxes  is  not  to  be  received,  unless 
the  party  asserting  it  shows  that  the  collector  complied  with  all  the  substantial  prerequi- 
sites of  the  statute.  "  In  no  case,"  say  the  court,  "can  a  jury  be  permitted  to  presume 
from  the  mere  production  of  a  collector's  deed,  and  from  proof  of  possession  under  it,  that 
the  sale  was  legal.  Very  few  of  those  sales  have  been  found  to  be  legal.  The  presump- 
tion is,  in  fact,  against  their  validity."  Waldron  v.  Tuttle,  3  N.  Hamp.  Rep.  340.  See  S. 
C.  and  S.  P.,  4  Id.  375.  As  to  similar  deeds  in  Tennessee  under  their  local  law,  see  Con- 
rad V.  Darden,  4  Yerg.  307  ;  Francis'  Lessee  v.  Washburn,  5  Hayw.  Rep.  294  ;  M'Carrall's 
Lessee  v.  Weeks,  Id.  246.  See  also,  for  the  doctrine  in  Louisiana,  Winter  v.  Thibodeaux, 
8  Lou.  Rep.  (Curry)  193  ;  Reeves  v.  Towles,  10  Id.  386 ;  Smith  v.  Corcoran,  7  Id.  46 ;  Nan- 
carrow  v.  Weathersbee,  6  Mart.  Lou.  Rep.  (N.  S.)  347. 

(The  Revised  Statutes  of  New  York  made  the  comptroller's  deed  given  on  a  sale  of 
lands  for  unpaid  taxes  conclusive  evidence  that  the  sale  was  regular  ;  1  R.  S.  412,  §  81 ; 
but  did  not  make  it  conclusive  evidence  of  his  power  to  sell  and  convey ;  Jackson  v. 
Morse,  18  John.  441 ;  the  assessment  and  return,  the  jurisdictional  facts  necessary  to 
warrant  the  sale,  must  still  be  shown  by  the  party  claiming  under  the  deed  ;  Beekman  v. 
Bigham,  1  Seld.  366  ;  Striker  v.  Kelly,  3  Denio  323  ;  Tallman  v.  White,  •&  Comst.  66  ; 
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^tevens  v.  Palmer,  10  Bosw.  60.  In  this  case  of  Tallman  v.  White,  the  deed  and  assess- 
ment were  held  void  on  account  of  the  defective  description  of  the  premises.  In  1S50 
the  legislature  by  statute  made  the  comptroller's  deed  executed  theretofore  or  thereafter 
presumptive  evidence  that  he  had  authority  to  sell  and  convey  the  premises  descrihed  in 
it ;  which  act  was  repealed  in  1855,  and  substantially  re-enacted  in  respect  to  conveyances 
thereafter  executed  ;  and  the  court' held  that  the  party  claiming  under  a  deed  given  in 
1849,  must  prove  every  fact  necessary  to  give  the  comptroller  jurisdiction,  to  authorize 
him  to  convey  the  title.  Hickox  v.  Tallman,  38  Barb.  608.  The  act  of  repeal  changed  the 
burthen  of  proof  in  respect  to  such  deeds  executed  prior  to  1855. 

It  is  to  be  observed  that  the  comptroller's  deed  is  made  presumptive  evidence  merely  of 
the  regularity  of  the  sale  and  previous  proceedings.  The  evidence  is  liable  to  be  rebutted 
by  proof  that  the  assessment  of  the  tax,  or  any  other  portion  of  the  proceedings  prior  to 
the  conveyance,  was  irregular  and  not  iu  conformity  to  the  statutory  provisions  on  the 
subject ;  Whitney  v.  Thomas,  33  N.  Y.  381. 

Under  a  like  statute  of  1850,  chapter  88,  purchases  of  real  estate  on  sales  made  by  order 
of  a  surrogate  are  deemed  and  held  as  valid  and  effectual  as  if  made  by  a  court  having 
original  general  jurisdiction ;  and  the  title  of  any  purchaser  in  good  faith  cannot  be 
impeached  or  invalidated  by  reason  of  any  omission,  error,  defect  or  irregularity  in  the 
proceedings  before  the  surrogate  or  by  an  allegation  of  want  of  jurisdiction  on  the  part 
of  such  surrogate  ;  except  in  the  manner  and  for  the  causes  that  would  impeach  a  sale  by 
order  of  a  court  of  original  jurisdiction.  The  burden  of  proof  is  thrown  upon  the  party 
attempting  to  impeach  the  sale,  who  may  show  if  he  can  that  the  surrogate  did  not  acquire 
jurisdiction  ;  Wood  v.  McChesney,  40  Barb.  417.) 

In  Indiana,  where  a  statute  authorized  a  town  collector  of  taxes  to  sell,  but  wsis  silent 
as  to  a  conveyance  ;  held,  that  he  had  no  power  to  give  a  deed,  and  that  a  purchaser 
under  him  acquired  no  title.    Doe  ex  dem.  Lemon  v.  Chunn)  1  Blackf.  Rep.  336.     Quere. 

In  order  to  make  title  under  a  deed  of  town  lands  purporting  to  have  been  executed  by 
the  trustees  of  the  town,  held,  that  it  was  necessary  to  prove,  not  only  that  the  persons 
signing  it  were  trustees,  at  the  time,  but  that  they  constituted  a  majority  of  the  board. 
Owings  V.  lies,  3  Monroe,  386.  See  as  to  deeds  by  a  board  or  special  committee  of  a  cor- 
poration having  a  corporate  seal,  ante,  note  423. 

Indentures  of  apprenticeship,  made  by  a  court  of  another  state,  acting  under  a  peculiar 
local  statute,  cannot  be  received  to  show  a  valid  binding  to  service,  unless  the  statute 
under  which  the  proceeding  took  place  be  given  in  evidence.  This  is  requisite  that  the 
court  may  see  that  it  warrants  the  proceeding.    Potter  v.  Hyndman,  1  Herringt.  Bep.  123. 

The  deeds  above  spoken  of  must  follow  the  power  delegated,  and  must  be  adapted  to 
its  execution.  Therefore,  where  an  administrator  empowered  to  sell  under  a  decree  of 
the  Probate  Court  in  Connecticut,  executed  a  quit-claim  deed  of  all  Jiis  interest,  &c. ;  held, 
that  as  he  had  no  interest,  the  deed  was  entirely  inoperative  ;  and  this  though  the  deed 
recited  his  power  under  the  decree,  described  him  as  administrator,  and  he  signed  it  with 
that  addition  to  his  name.  Griswold  v.  Bigelow,  6  Conn.  Bep.  258  ;  also,  per  Hosmer,  C. 
J.,  in  Lockwood  v.  Sturdevant,  Id.  373,  387.  See  4  Kent's  Comm.  334,  335.  In  respect  to 
this  doctrine  as  to  deeds  given  by  an  officer  of  a  corporation,  see  Hatch's  Lessee  v.  Burr, 

1  Hamm.  Eep.  390,  stated  ante,  note  423. 

One  case  in  Connecticut,  went  so  far  as  to  require,  as  indispensable  to  the  validity  of 
deeds  of  administrators,  under  an  authority  from  the  Probate  Court,  that  they  should  set 
forth,  not  merely  the  power  in  virtue  of  which  the  act  was  done,  but  show  the  reasons  or 

f  rounds  upon  which  it  was  granted,  as  well  as  the  proper  exercise  of  it.  Lockwood  v. 
turdevant,  6  Conn.  Rep.  873.  Hosmer,  C.  J.,  who  delivered  the  opinion  in  this  case, 
cites  authorities  which  do  not  seem  to  maintain  the  doctrine  he  advanced.  And,  in  a 
later  case,  the  com-t  agreed  in  overruling  that  decision  bo  far  as  it  related  to  the  requisites 
of  the  deed.    Watson  v.  Watson,  10  Conn.  Eep.  77. 

It  is  undoubtedly  usual  for  administrators,  in  deeds  given  by  them,  to  recite  the  power 
under  which  they  act ;  though  a  general  reference  to  it  will  answer.     Langdon  v.  Strong, 

2  Verm.  Rep.  334.  And,  it  seems,  where  no  power  is  recited  or  referred  to  specifically 
and  directly,  the  deed  ■ivill  be  good,  if  a  sufficient  power  be  shown  to  have  existed.  Id.  p. 
355  ;  Griswold  v.  Bigelow,  6  Conn.  Rep.  269,  per  Hosmer,  Ch.  J.,  citing  1  Hob.  160 ;  4 
Kent's  Comra.  344,  345.  "The  character,  however,  in  which  the  person  giving  the  deed 
acted,  should  appear  on  its  face.  Semble,  Langdon  v.  Strong,  supra;  Inman  v.  Jackson, 
4  Greenl.  Rep.  248  ;  Watson  v.  Watson,  10  Conn.  Rep.  77,  78.  And,  in  New  York,  where 
an  executor  or  administrator  sells  under  an  order  of  the  surrogate,  he  is  required  by 
statute,  to  set  forth  in  the  conveyance,  at  large,  the  original  order  authorizing  a  sale,  and 
the  order  confirming  the  same  and  directing  the  conveyance.    3  R.  S.  44,  (3d  ed.)  §  81. 

The  deed  of  a  collector  of  taxes  need  not  set  forth  a  compliance  with  the  statute,  as 
the  acts  to  be  done  by  him  before  giving  the  deed.  It  seems  enough,  that  the  character 
in  which  he  professes  to  give  the  deed  appear.  Said  in  Inman  v.  Jackson,  4  Greenl.  Rep. 
248.     See  Hickman  v.  Skinner,  3  Monroe,  211. 

A  sheriff's  deed,  it  has  been  said,  should  show  some  aiithoritjj^or  selling,  and  its 
character.  Per  Edmonds,  Senator,  in  Jackson  ex  dem.  Webb  v."  Roberts'  Bx'rs,  11 
Wend.    435.     It   has    been    held,    however,    that  a  recital  of   the    execution  is    no 
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■  *4'r5  *Iiegister  of  marriage.  It  has  also  been  held,  that  the  hand-writing  in 
the  register  of  a  marriage  may  be  proved  mthout  calling  the  attesting 
witness,  where  the  object  was  only  to  identify  the  parties  named  in  the 
register.  (1) 

There  are  several  exceptions  to  the  rule  which  requires  that  an  attested 
document  must  be  proved  by  the  attesting  witness ;  and  these  will  now  be 
considered. 

1.  Exception  to  the  rule,  where  writings  are  thirty  years  old. 

It  is  a  rule  that;  if  an  instrument  is  thirty  years  old,  it  may  be  admitted 
in  evidence  without  any  proof  of  its  execution ;  such  instrument  is  said  to 
prove  itself.  (2)     This  rule  appears  to  be  founded  on  the  general  experience 

necessary  part  of  the  deed ;  and  hence,  that  a  mis-recital  or  mere  variance,  will  not 
vitiate,  if  a  sufficient  power  to  sell  he  in  fact  proved.  Jackson  ex  dem.  Martin  v. 
Pratt,  10  John.  Eep.  381.  See  McGuiie  v.  Kouns,  7  Monroe,  386  ;  Glasgow's  Lessee  v. 
Smith,  1  Tenu.  Kep.  144,  149.  So  as  to  the  judgment.  Jackson  ex  dem.  Hill  v.  Streeter, 
5  Cowen's  Rep.  529.  As  to  contradicting  the  recital  of  the  power  in  a  sheriff's  deed,  see 
Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  11  Wend.  423.  In  respect  to  these  recitals  in 
New  Jersey  and  Tennessee,  see  Den  v.  Downam,  1  Green's  Rep.  141,  142 ;  Rogers  v. 
Jennings'  Lessee,  3  Yerg.  308. 

One  reason  given  by  Daggett,  C.  J.,  in  Watson  v.  Watson  (10  Conn.  Rep.  77,  supra), 
why  nothing  more  than  that  the  deed  of  an  executor,  &c.,  should  identify  the  order,  and 
exhibit  the  capacity  in  which  the  grantor  acted,  is,  that  this  answers  every  valuable  pur- 
pose ;  inasmuch  as  if  a  more  extended  recital  were  demanded,  it  would  not  supersede  the 
necessity  of  proving  the  facts.  Such  seems  to  be  the  general  doctrine.  The  recital  of 
the  power  is  not  evidence,  except  upon  the  same  principles  which  govern  in  respect  to 
recitals  in  other  cases.  See  Id  ;  also,  luman  v.  Jackson,  4  Greenl.  Rep.  348  ;  Harlow  v. 
Pike,  3  Id.  440.  So  as  to  recitals  in  the  deed  of  a  collector  of  taxes.  Inman  v.  Jackson, 
4  Greenl.  Rep.  248 ;  Williams  v.  Peyton's  Lessee,  4  Wheat.  Rep.  77 ;  Jackson  ex  dem. 
Cook  V.  Shepard,  7  Cowen's  Rep.  88 ;  Jackson  ex  dem.  Watson  v.  Esty,  7  Wend.  148 ; 
Harlow  v.  Pike,  3  Greenl.  440 ;  Smith  v.  Corcoran,  7  Lou.  Rep.  (Curry)  50 ;  Michie  v. 
MulUn's  Lessee,  5  Hayw.  90.  In  respect  to  recitals  in  deeds  of  sheriffs,  we  have  before 
remarked,  that  they  do  not  supersede  the  necessity  of  proving  the  power  under  which  he 
acted,  viz :  the  judgment  and  execution.  Per  Walworth,  Chancellor,  11  Wend.  425  ;  per 
Edmonds,  Senator,  Id.  433.  434,  435,  436,  437;  per  Seward,  Senator,  Id.  439;  Rogers  v. 
Jenning's  Lessee,  3  Terg.  308. 

We  have  seen  that,  in  the  case  of  ancient  deeds,  admissible  as  such,  without  proof  of 
execution,  the  power  under  which  they  were  given  will  be  presumed.  This  principle, 
however,  has  been  held  not  to  apply  to  instances  where  the  power  is  matter  of  record ; 
6.  g.,  deeds  given  under  the  order  of  a  court  (Green  v.  Blake,  1  Pairf.  Rep.  16,  18) ;  grants 
by  a  legislative  committee,  &o.    Tolman  v.  Emerson,  4  Pick.  160,  163. 

In  respect  to  the  presumptions  allowed  in  favor  of  the  acts  of  sheriffs,  and  other  mere 
ministerial  officers,  after  their  power  has  been  shown,  see  ante,  Vol.  I,  note  177 ;  Rogers 
V.  Jennings'  Lessee,  3  Terg.  308 ;  Reeder  v.  Barr.  4  Hamm.  Rep.  459. 

As  to  presumptions  arising  from  lapse  of  time,  possession,  &c.,  in  favor  of  titles  derived 
under  sales,  like  those  above  spoken  of,  generally,  see  ante,  note  177,  Vol.  I. 

(1)  Wyatt  V.  Rochefort,  1  Jur.  593. 

(2)  Doe  d.  Spilsbury  v.  Burdett,  4  A.  &  E.  19.    See  also  2  T.  R.  471 ;  B.  N.  P.  255. 
Note  430.— English  writers  have  not  spoken  on  this  subject  with  much  clearness.    Bul- 

ler's  Nisi  Prius,  p.  555,  lays  it  down,  that,  in  addition  to  the  age  of  the  deed,  there  ought 
to  be  "  some  account "  of  it,  "  where  found,  &c."  Chief  Baron  Gilbert  says  that,  though 
the  deed  be  of  the  required  age,  "  yet,  if  possession  hath  not  gone  along  with  it,"  there 

should  be  "  some  account  of  the  deed ;  because  the  presumption  fails  where  there  is  no 
*476    possession ;  for,  it  is  no  more  than  old  *parohment,  if  no  account  be  given  of  its 

execution."  Gilb.  on  Ev.  103,  104.  Mr.  Starkie  says,  "  some  account  ought  to  be 
given  of  the  place  where  it  has  been  kept,  or  evidence  should  be  given  that  the  party  has 
been  in  possession  under  the  deed."  1  Stark.  Ev.  332  (6th  Am.  ed.)  citing  Bull.  N.  P. 
354,  255,  648 ;  Bac.  Abr.  F.  644.  Peake  advances  the  doctrine  thus :  "  That  a  deed  of 
above  thirty  years  standing  requires  no  further  proof  of  its  execution  than  the  bare  pro- 
duction, provided  the  possession  has  been  according  to  the  provisions  of  the  deed,  and 
there  is  no  apparent  erasure,  &c."  He  adds :  "  In  like  manner,  if  a  bond  of  that  date  be 
found  among  the  papers  of  an  intestate,  or  publie  company,  the  same  presumption  arises 
from  the  place  whe/e  it  was  found.  But,  as  this  rule  is  founded  on  presumption,  it  does 
not  apply  where  there  are  circumstances  to  raise  a  contrary  presumption,  as  if  the  pos- 
session has  been  coigtrary  to  the  deed,"  or  if  the  deed  appear  on  its  face  raised  or  inter- 
lined, or  a  man  convey  a  reversion,  first  to  one,  and  then,  by  a  subsequent  deed,  to  another, 
and  the  second  purchaser  proves  his  title ;  "  in  all  these  cases,  it  will  be  incumbent  on  the 


CH.  Til.]  Ancient  Attested  Writings.  401 

party  to  give  the  ordinary  evidence  of  the  execution  of  his  deed ;  for  the  presumption, 
from  the  antiquity  of  the  deed,  is  destroyed  by  the  opposite  presumption  ;  in  the  one  case, 
that  some  unfair  alteration  has  been  made  in  the  deed ;  in  the  other,  that  the  person  hav- 
ing the  possession  had  also  the  legal  right ;  for  the  law  will  not  raise  a  presumption  that 
a  man  would  be  guilty  of  so  manifest  a  fraud,  as  to  convey  the  same  estate  to  two  different 
people."     Norris'  Peake,  163,  164. 

Mr.  Roscoe  lays  down  the  rule  in  nearly  the  same  terms  as  Mr.  Starkie.  Rose.  Bv.  70. 
And  so  does  Mr.  Gresley.  Gresl.  Eq.  Ev.  134.  Mr.  Mathews  goes  more  fully  into  what 
he  considers  the  reason  of  the  rule.  "  It  is  manifest,"  he  observes,  "  that  the  general 
probability  of  the  due  execution  of  instruments  which  are  meant  to  have  a  legal  opera- 
tion, is  by  many  degrees  increased  by  lapse  of  time  ;  which,  as  it  affords  opportunity  to 
those  whose  interest  it  was,  to  dispute  their  efficiency,  shows  at  once  the  acquiescence  of 
such  persons,  and  also  a  conviction,  on  their  part,  that  all  proper  steps  were  taken  to  ren- 
der the  assurance  valid.  On  this  principle,  supported  by  a  consideration  of  the  difficulty, 
if  not  impossibility,  of  obtaining  living  testimony,  deeds  of  thirty  years'  standing,  by  a 
very  ancient  rule  of  law,  are  admitted  in  evidence  without  proof  of  execution  ;  and  where 
the  witnesses  are  desia,  deed  of  even  a  less  age,  provided  the  enjoyment  of  the  property 
to  which  they  relate  has  corresponded  with  the  limitation,  are  received  as  genuine  and 
authentic."  Math.  Pres.  Ev.  271,  272,  citing  our  author,  and  Selw.  N.  P.  535  (5th  ed.) ; 
Co.  Litt.  6  b  ;  Wood's  Instit.  596. 

Strictly  speaking,  we  apprehend,  no  instrument,  however  ancient,  can  be  said  to  "  prove 
itself."  AH  that  we  understand  from  the  rule  on  this  subject  is,  that  when  an  instrument 
appearing  on  its  face  to  be  thirty  years  old,  is  produced,  its  authenticity  may,  in  certain 
cases,  be  presumed ;  not  from  anything  belonging  solely  to  the  instrument  itself  but 
mainly  from  circumstances  out  of  it,  the  existence  of  which,  like  all  other  facts,  must  be 
shown  on  the  trial. 

(Ancient  documents  are  receivable  as  evidence  of  possession,  {ante,  vol.  I,  ch.  8,  §  5), 
without  strict  proof  of  acts  done  under  them  ;  especially  in  cases  where  from  their  great 
antiquity  it  is  not  practicable  to  give  such  evidence,  though  it  is  held  that  even  in  such 
cases  their  weight  as  evidence  depends  chiefly  upon  the  account  which  is  given  of  them, 
the  custody  from  which  they  are  produced  and  acts  done  or  possession  held  under  them. 
The  mere  lapse  of  thirty  years  will  hot  entitle  a  writing  to  be  read  as  an  ancient  deed  ; 
it  must  appear  to  come  from  the  custody  of  the  party  entitled  to  hold  it,  supposing  it 

fenuiue  ;  and  either  possession  under  it  must  be  shown,  or  some  other  corroborative  evi- 
ence  of  its  authenticity,  freeing  it  from  all  just  grounds  of  suspicion.    Fogal  v.  Pirro,  10 
Bosw.  100,  119.     See  post,  p.  480  for  some  recent  decisions.) 

A  deed  or  instrument  thirty  years  old  or  upwards,  purporting  to  be  a  conveyance  of 
property  real  or  personal,  is  sufficiently  corroborated  to  be  read  without  further  assurance 
of  authenticity,  by  showing  that  possession  of  the  thing  it  assumes  to  convey  has  gone 
along  and  been  held  in  accordance  with  its  provisions.  So  far  the  cases,  both  English  and 
American,  seem  entirely  agreed.  See  Jackson  ex  dem.  Lewis  v.  Laroway,  3  John.  Cas. 
283,  286,  287,  289,  et  seq. ;  Jackson  ex  dem.  Burhans  v.  Blanshaw,  3  John.  Rep.  292,  297, 
398  ,•  Roberts'  Widow  v.  Stanton,  2  Munf.  129,  135  ;  Thompson  v.  Bullock,  1  Bay's  Rep. 
364 ;  Knox  v.  Silloway,  1  Fairf.  Rep.  217 ;  Jackson  ex  dem.  Van  Schaick  v.  Davis,  5  Cow. 
Rep.  133  ;  Hewlett  v.  Cock,  7- Wend.  371 ;  Jackson  ex  dem.  Bradt  v.  Brooks,  8  Id.  436,  431 ; 
Carroll  v.  Norwood,  1  Harr.  &  John.  174  ;  Gittings  v.  Hall,  Id.  14  ;  Owings  v.  Norwood,  2 
Id.  96,  106  ;  Hall  v.  Gittings,  2  Harr.  &  John.  389,  392  ;  Joce's  Lessee  v.  Harris,  1  Harr.  & 
McHen.  196  ;  Hoddy's  Lessee  v.  Harryman,  3  Id.  581,  583 ;  Middleton  v.  Mass,  2  Nott  & 
McCord,  55  ;  Duncan  v.  Beard,  Id.  400 ;  Doe  ex  dem.  Clinton  v.  Phelps,  9  Johns,  Bep.  169, 
171 ;  Doe  ex  dem.  Clinton  v.  Campbell,  10  Id.  475  ;  Waldron  v.  Tuttle,  4  New  Hamp.  Rep. 
371 ;  McGennis  v.  Allison,  10  Serg.  &  Rawle,  199  ;  Healy  v.  Moul,  5  Id.  181 ;  Tolman  v. 
Emerson,  4  Pick.  Bep.  162  ;  Everley  v.  Stoner,  2  Yeates'  Rep.  122.  The  possession  need 
not  extend  to  every  part  of  the  premises  covered  by  the  deed.  A  possession  of  part  under 
the  deed  affords  evidence  of  authenticity,  it  has  been  said,  of  as  high  character  as  though 
that  possession  extended  to  the  whole ;  and  it  renders  the  deed  evidence  even  as  against 
one  in  possession  of  the  other  part.  Jackson  ex  dem.  Van  Schaick  v.  Davis,  5  Cow.  Rep. 
133,  127,  128.  See  also  Jackson  ex  dem.  Hunt  v.  Luquere,  Id.  22  ;  Jackson  ex  dem.  Wil- 
kins  v.  Lamb,  7  Id.  431.  If  the  possession  is  conformable  to  the  limitations  in  the 
*477  deed,  it  *shall  be  presunjed  to  be  under  it.  S&mble,  Carhampton's  Lessee  v»  Car- 
hampton,  1  IrUh  T.  RepV578. 
The  length  of  possession  which  must  be  shown,  when  that  circumstance  solely  is  relied 
on,  has  not  been  much  discussed.  In  Jackson  ex  dem.  Burhans  v.  Blanshaw  (3  John.  Rep. 
292),  the  doctrine  was  distinctly  held,  that  no  possession  short  of  thirty  years  would 
answer ;  in  other  words,  that  the  age  of  the  deed  must  be  calculated  from  the  commence- 
ment of  the  possession  ;  for  it  is  the  accompanying  possession  which  raises  the  presump- 
tion in  favor  of  its  authenticity. '  Id.  297,  298.  See  also,  S.  P.,  Jackson  ex  dem.  Hunt  v. 
Luquere,  5  Cow.  Rep.  231, 237, 228.  This  doctrine  has  been  recognized  in  New  Hampshire 
(Waldron  v.  Tuttle,  4  N.  Hamp.  Rep.  377) ;  and  South  Carolina.  Semble,  per  Harper,  J.,  in 
Robinson  v.  Craig,  1  Hill's  Bep.  391,  392,  O'Neall,  J.,  dissenting.  Indeed,  most.  «f  the 
American  cases  cited  nvypra,  will  be  found  to  proceed  upon  the  same  general  principle.  It 
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was  doubted  at  one  period  in  Pennsylvania,  wlietlier  a  shorter  possession  might  not 
,  answer,  e.  g.  twenty-five  years  (Everley  v.  Stoner,  2  Yeates'  Rep:  133),  and  Subsequently 
twenty -one  years,  that  corresponding  with  the  period  of  limitation.  McGiennis  v.  Allison, 
10  Serg.  &  Rawle,  109.  But  thirty  years  seems  the  shortest  period  which  has  ever  been 
judicially  acted  upon  in  that  state,  unless  in  connection  with  other  circumstances.  See 
Healy  v.  Moul,  5  Serg.  &  Eawle,  185  ;  Arnold  v.  Gorr,  1  Rawle,  333. 

'  ■  The  above  remarks  with  respect  to  the  length  of  psosession  required  as  indispensable, 
must  be  understood  with  the  qualification,  that  possession  is  the  only  circumstance  relied 
on  by  way  of  showing  the  authenticity  of  the  instrument.'  A  full  corresponding  posses- 
sion is  not  the  only  corroboration  which  will  allow  the  instrument  to  be  read  without 
proof  of  execution,  though  there  are  several  dicta  which  look  that  way.  See  Jackson  ex 
dem.  Burhans  v.  Blanshaw,  3  John.  Rep.  292,  297,  398,  per  Kent,  C.  J.,  who,  in  delivering 
the  prevailing  opinion,  reiterated  what  was  said  by  him,  dissenting,  in  Jackson  ex  dem. 
Lewis  V.  Laroway,  3  John.  Cas.  389,  etseq.  See  also,  per  Savage,  C.  J.,  in  Jackson  ex  dem. 
Bradt  v.  Brooks,  8  Wend.  436,  431 ;  Middleton  v.  Mass,  3  Nott  &  McCord,  55,  per  Johnson, 
J. ;  Waldron  v.  Tuttle,  4  New  Hainp.  Rep.  377 ;  McGennis  v.  Allison,  10  Serg.  &  Rawle, 
199  ;  Arnold  v.  Gorr,  1  Rawle,  333  ;  Healy  v.  Moul,  5  Serg;  &  Rawle,  181.  Onr  author,  in 
the  text,  seems  to  have  laid  down  the  rule  in  the  true  spirit  of  the  English  adjudications ; 
and  it  obviously  admits  of  this  alternative,  viz. :  that  if  possession  has  not  gone  along 
with  the  deed,  so  as  Jto  furnish  a  presumption  of  its  authenticity  from  that  source  alone, 
other  circumstances  may  be  resorted  to.  In  Carhampton's  Lessee  v.  Carhampton  (1  Irish 
T.  R.  567),  the  plaintiff  produced  a  deed  dated  14th  January,  1735,  purporting  to  have 
been  made  on  the  marriage  of  the  late  Lord  Carhampton  with  the  plaintiff;  and  proved 
that  possession  had  accompanied  it  fifty-two  years,  and  until  the  death  of  the  late  lord; 
he  also  produced  a  clerk  from  the  registry  ofBce,  who  proved  thai  he  found  in  the  regis- 
try office  the  memorial  of  a  deed  agreeing  in  parties,  witnesses,  description,  &c.,  &c.,  with 
.the  deed  produced;  held,  that  the  metnoiiair  might  be  read,  and  also  the  deed,  as  an 
ancient  deed,  leaving  the  question  of  authenticity  to  the  jury.  "A  reasonable  presump- 
tion of  the  authenticity  of  the  instrument,"  said  Carlton,  C.  J.,  delivering  the  opinion  in 
this  case,  "  was  sufficient  to  admit  it  to  be  read-''*  Id.  p.  577.  The  permitting  it  to  be 
read,  however,  does  not  decide  on  the  final  influence  of  the  evidence,  as  to  its  reality ;  that 
is  for  the  jury.  Id.  577.  Such,  unquestionably,  is  the  well  settled  doctrine  in  New  York. 
In  Jackson  ex  dem.  Lewis  v.  Laroway  (3  John.  Cas.  383),  the  point  was  fairly  and  ftdly 
considered,  and  Radcliff.  J.,  who  delivered  the  prevailing  opinion,  laid  down  the  general 
rule  to  be,  "  that  a  deed  appearing  to  be  of  the  age  of  thirty  years,  may  be  given  in  evi- 
dence without  proof  of  its  execution,  if  the  possession  be  shown  to  have  accompanied  it ; 
or,  where  no  possession  has  accompanied  it,  if  such  account  be  given  of  the  deed,  as  may 
be  reasonably  expected  under  all  the  circumstances  of  the  case,  and  as  will  afford  the 
presumption  that  it  is  genuine.  "This  rule,"  he  adds,  "is  founded  on  the  necessity  of 
admitting  other  proof,  as  a  substitute  for  the  production  of  witnesses,  who  cannot  be  sup- 
posed any  longer  to  exist.  A  correspondent  possession  is  always  high  evidence  in  support 
of  such  a  deed,  but  where  no  such  possession  appears,  other  circumstances  are  admitted  to 
account  for  it,  and  raise  a  legal  presumption  in  its  favor."  Id.  386,  387.  This  case  has 
never  been  overruled,  but  on  the  contrary  has  received  the  sanction  of  several  subsequent 
adjudications.  Hewlett  v.  Cook,  7  Wend.  371 ;  Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cowan's 
Rep.  221,'235,  336.  337,  338 ;  Jackson  ex  dem.  Wilkins  v.  Lamb,  7  Id.  431 ;  Jackson  ex  dem. 

Bowman  v.  Christman,  4  Wend.  377.  It  is  the  doctrine  in  South  Carolina  also  (Rob- 
*478    inson  v.  Craig,  1  Hill's  *Rep.  389, 391,  393) ;  and  Indiana.   Semble,  Henthorn  v.  Doe,  1 

Blackf.  Rep.  156, 163,  and  note  3  at  p.  165.  And  it  has  been  both  recognized  and  acted 
upon  by  the  Supreme  Court  of  the  United  States.  Barr  v.  Qratz,  4  Wheat.  Rep.  213; 
Winn  V.  Patterson,  9  Peters'  Rep.  674,  675,  per  Story,  J.  See  Coulson  v.  Walton,  Id.  62, 
.72 ;  Clarke's  Lessee  v.  Courtney,  5  Id.  344.  Proof  of  such  circumstances  as  could  not  well 
have  happened,  without  the  existence  of  the  deed,  affords  a  presumption  that  the  deed  is 
fair.  Thompson  v.  Bullock,  1  Bay's  Rep.  364.  Indeed,  almost  any  evidence  intrinsically 
unobjectionable,  and  tending  to  raise  a  presumption  of  the  genuineness  of  the  instrument, 
is  admissible.  The  sufiiciency  of  it  will  depend  so  much  upon  the  nature  of  each  particu- 
lar case,  that  no  general  rule  can  be  laid  down  with  regard  to  it.  See  Jackson  ex  dem. 
Lewis  V.  Larowry,  and  Hewlett  v.  Cock,  supra. 

The  antiquity  of  the  deed  or  instrument,  viz. :  its  having  existed  thirty  years,  must  be 
made  out.  This  is  many  times  shown  by  direct  evidence,  but  oftener,  perhaps,  by  circum- 
stances. The  party  must  not  rely  solely  upon  the  date  of  the  instrument,  or  its  appear- 
ance. Forbes  v.  Wale,  1  Black.  Rep.  532  ;  Robinson  v.  Craig,  1  Hill's  Rep.  389.  In  the 
case  of  a  conveyance,  possession  in  accordance  with  it,  for  thirty  years,  is  presumptive 
evidence  of  its  actual  existence  for  that  length  of  time,  if  there  is  nothing  in  the  date  to 
rebut  that  presumption.  Per  Harper,  J.,  in  Robinson  v.  Craig,  1  Hill's  Rep.  390,  391. 
And  see  •the  cases  supra,  as  to  possession  ;  also  Blair  v.  Miller,  2  Dev.  Rep.  407,  410.  If  a 
full  and  complete  possession  cannot  be  shown,  then  the  fact  may  be  made  out  by  other 
circumstances.  Id.  The  handwriting  to  certificates  of  acknowledgment,  or  probate, 
indorsed  upon  the  instrument,  though  not  according  to  law,  and  therefore  unofficial,  may 
be  resorted  to  in  ordeMo  show  its  antiquity ;  proof  of  the  handwriting  will,  in  such  case, 
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be  prima  facie  snffloient,  it  seems,  to  show  the  existence  of  the  instrument  at  the  date  of 
the  certificates.    Jackspn  ex  dem.  Lewis  v.  Laroway,  3  Johns.  Cas.  287,  288. 

Much  stress  is  always  placed  upon  the  circumstance  of  the  instrument  having  been 
found  in  the  custody  of  those  who  had  an  interest  in  the  subject  matter  to  which  it  pur- 
ports to  relate.  In  accounting  for  it,  this  should  always  be  looked  to  ;  and  if  it  has  'been 
preserved  by  them  with  care,  we  are  entitled  to  infer  their  opinion  to  have  been  in  favor  of  its 
genuineness.  In  the  case  of  ancient  deeds  of  conveyance,  for  example,  we  should  expect 
to  find  them,  if  genuine,  in  the  possession  of  some  one  claiming  under  the  grantee,  and 
preserved  among  the  muniments  of  title.  When  so  found,  the  fact  is  favorable  to  their 
authenticity  and  reality  as  deeds.  But,  on  the  other  hand,  if  found  in  the  custody  of 
strangers,  entirely  unconnected  with  the  estate,  or  even  though  found  in  the  proper 
custody,  if  they  appear  to  have  been  thrown  aside  among  papers  of  little  or  no  compara- 
tive value,  this  raises  a  presumption  against  them,  which  must  be  overcome  before  the 
mind  can  assent  to  their  genuineness.  See  post,  of  the  text,  and  the  cases  there  cited  ; 
also  per  Washington,  J.,  in  Barger  v.  Miller,  4  Wash.  C.  0.  Eep.  383,  284 ;  Duncan  v. 
Beard,  3  Nott  &  M'Cord,  400,  406,  407 ;  Middlltou  v.  Mass,  Id.  55. 

The  cases  are  not  clear,  it  would  seem,  whether  the  mere  fact  of  the  deed  or  instrument 
having  existed  thirty  years,  in  the  proper  custody,  unaided  by  any  other  circumstance,  is 
enou^  to  allow  it  to  be  read.  According  to  the  English  adjudications,  this  would  furnish 
the  requisite  presumption  of  its  authenticity.  See  the  cases  cited  in  the  text ;  Carhamton's 
Lessee  v.  Oarhamton,  1  Irish  T.  Rep.  577, 578.  So  also  in  South  Carolina  {semble  per  Our., 
Harper,  J.,  delivering  the  opinion,  in  Kobinson  v.  Craig,  1  Hill's  Rep.  389) ;  but  in  this 
case,  beside  the  antiquity  of  the  deed,  possession  had  been  held  of  a  part  of  the  property, 
in  accordance  with  its  provisions,  for  six  or  eight  years,  and  there  had  been  no  possession 
prior  to  that  inconsistent  with  it.  The  deed,  moreover,  purported  to  have  been  recorded 
soon  after  its  date.  In  a  previous  case,  in  the  same  State,  the  deed  was  dated  over  one 
hundred  years  ago ;  it  had  been  proved  and  recorded  a  few  days  after  its  execution,  and 
the  party  offering  it  proposed  to  show,  that  it  had  been  in  his  custody,  and  those  under 
whom  he  claimed,  for  more  than  thirty  years  ;  yet,  as  possession  had  not  gone  along  with 
it,  and  no  act  of  ownership  was  shown  to  have  been  exercised  in  accordance  with  it,  held, 
that  it  could  not  be  read  without  proof  of  execution.  Mr.  Justice  Johnson,  who  delivered 
the  opinion,  after  quoting  from  BuUer's  Nisi  Prius  that  "  there  ought  to  be  some  account 
of  the  deed,  where  found,  &c.,"  said,  that  this  was  applicable  to  a  peculiar  species  of  writ^ 
ing,  regarded  as  in  the  nature  of  public  property,  and  partaking  in  some  degl:ee  of  the 
character  of  records  ;  that  in  respect  to  these,  it  was  enough  to  show,  that  they  had  come 
from  the  place  where,  according  to  their  nature,  they  would  probably  be  deposited.    But 

he  denied  that  such  was  the  case  with  mere  private  writings,  as  deeds,  &c.,  however 
*479    ancient.    Middleton  v.  Mass,  2  *Nott  &  M'Cord,  55.     In  Burr  v.  Gratz  (4  Whjat. 

213),  it  was  held  that  the  deed  having  existed  for  thirty  years,  and  it  being  proved 
to  have  been  in  possession  of  the  lessors  of  the  plaintiff,  together  with  the  fact  of  their 
having  some  years  before  asserted  it  in  a  chancery  suit,  as  the  foundation  of  their  title, 
was  enough  to  entitle  it  to  be  read  without  proof  of  execution.  Id.  217.  See  Cjulson  v. 
Walton,  9  Peters'  Rep.  62,  72 ;  Winn  v.  Patterson,  Id.  574, 575  ;  Clark's  Lessee  v.  Courtney, 
5  Id.  844.  See  also  Henthorn  v.  Doe,  1  Blackf.  Rep.  157,  163,  and  note  3  at  p.  165.  In 
Jackson  ex  dem.  Lewis  v.  Laroway  (3  John.  Cas.  283),  the  question  arose  upon  an  ancient 
will ;  it  bore  date  in  1 723  ;  the  premises  remained  in  their  natural  state  till  1753,  when 
possession  was  taken  by  those  claiming  in  opposition  to  the  will ;  several  unauthorized 
certificates  of  probate,  &c.,  were  indorsed  on  it,  ranging  in  respect  to  the  date  from  1735 
to  1744,  the  handwriting  to  which  was  offered  to  be  proved. 

The  court,  on  motion  for  a  new  trial,  held,  that  the  presumption  against  the  will, 
arising  from  the  absence  of  corresponding  possession  up  to  1753,  was  explained  away  by 
the  character  and  situation  of  the  property  previous  to  that  time ;  and  the  like  presumption 
from  the  adverse  possession,  was  neutralized  by  the  circumstance  that  those  who  had  an 
interest  in  the  will  did  not  appear  to  have  known  of  such  possession  having  been  taken, 
until  long  afterward.  In  short,  the  case  turned  mainly  upon  the  question,  whether, 
showing  the  existence  of  the  will  as  early  as  1735  (the  date  of  one  of  the  certificates,  which 
were  offered  on  the  trial  for  that  purpose),  would,  in  the  absence  of  any  counter  presump- 
tion, be  sufiicient  to  entitle  it  to  be  read  as  an  ancient  deed.  The  court  decided  in  the 
affirmative  (Kent,  J.,  dissenting),  and  granted  a  new  trial,  because  the  judge  at  the  circuit 
refused  to  admit  the  will.  This  case  was  reviewed  and  directly  approved  in  Hewlett  v. 
Cock  (7  Wend.  374);  and  in  the  latter.  Nelson,  J.,  who  delivered  the  opinion,  placed  strong 
emphasis  upon  the  fact  of  the  lease  having  been  found  in  the  appropriate  custody ;  but 
there,  this  circumstance  stood  connected  with  others  of  a  no  less  imposing  character. 
Jackson  ex  dem.  Lewis  v.  LaJoway  {supra),  has,  perhaps,  gone  further  than  any  other 
direct  adj  udication  in  New  York,  in  giving  effect  to  the  presumption  arising  from  the  mere 
existence  of  the  instrument  for  thirty  years,  unaided  by  other  circumstances.  It  is  difficult, 
if  not  impossible,  to  reconcile  the  opinion  of  the  court  in  that  case  with  certain  dicta  in 
Jackson  ex  dem.  Hunt  v.  Luquere  (5  Cowen's  Rep.  331).  The  question  in  both  cases  was, 
as  to  the  admissibility  of  an  ancient  will.  Both  recognize  and  act  upon  the  doctrine  of 
the  English  courts,  that  where  possession  is  not  shown,  you  may  resort  to  circumstances. 
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•*480     *of  the  inconvenience  and  inutility  of  searches  after  attesting  wit- 
nesses to  ancient  deeds,  and  on  the  expediency  of.fi'xing  some  definite 
limit  to  searches  of  this  nature.     The  danger  arising  from  such  a  relaxation 
of  general  principles  is,  in  some  measure,  diminished  by  the  operation  of 

In  tlie  latter,  the  circumstantial  evidence  consiated  of  proof  of  the  handwriting  of  one  of 
the  witnesses,  possession  of  one  of  the  devisees  for  nearly  (though  not  quite)  thirty  years, 
&c.  These  were  lield  sufficient  to  allow  the  wiU  to  be  read,  on  the  footing  of  an  ancient 
deed ;  but  Woodworth,  J.,  who  delivered  the  opinion,  at  p.  234  denies  that  the  mere 
existence  of  an  instrument  for  more  than  thirty  years,  is,  in  any  case,  enough  to  authorize 
it  to.be  read  without  further  corroboration.  He  denies,  moreover,  that  such  a  doctrine  has 
ever  been  judicially  recognized  in  New  York  ;  "  and  if  introduced,"  he  says,  "  would  be  an 
experiment  of  very  dangerous  tendency."  It  is  to  be  noted  that  the  learned  judge  was 
speaking  in  a  case  where  the  custody  of  the  instrument  had  been  indisputably  regular; 
and  assuming  that  the  presence  of  this  drcStostance  is  not  to  qualify  his  observations,  in 
any  degree,  we  are  at  a  loss  to  perceive  the  distinction  between  the  doctrine  which  he  says 
has  "  not  been  recognized,"  and  that  which  wa%  recognized  in  Jackson  ex  dem.  Lewis  v. 
Laroway.  Indeed  at  pp.  325,  326,  he  substantially  concedes,  with  respect  to  that  case,  that 
the  view  we  have  taken  of  it  is  correct. 

Thus  far  we  have  spoken  mainly  with  regard  to  cases  where  the  authenticity  of  the  . 
instrument  stands  independent  of  anything  except  presumptions  derived  from  circum- 
stances collateral  to  it,  and  consistent  with  its  provisions.  It  is  hardly  necessary  to 
mention  that  testimony  identifying  the  handwriting  of  the  witnesses,  or  parties,  or  some  of 
them,  though  it  may  be  of  a  very  inferior  character,  and  such  as  would  not  be  admissible 
in  regard  to  more  recent  transactions,  is  also  frequently  resorted  to.  This,  perhaps,  should 
be  called  direct  evidence  of  the  exeoution  of  the  instrument,  as  contradistinguished  from 
that  arising  from  the  circumstances  of  which  we  have  spoken.  But  the  cases  where  such, 
or  the  like  evidence,  has  been  required,  constitute  a  distinct  class,  not  included  in  our 
previous  observations,  but  which  may  properly  be  here  noticed. 

Where  an  ancient  instrument  stands  uncorroborated  by  possession,  and  is  not  otherwise 
sufficiently  "  accounted  for,"  as  it  is  called,  some  proof  of  execution  is  to  be  adduced. 
McGennis  v.  Allison,  10  Serg.  &  Rawle,  199  ;  Coulson  v.  Walton,  9  Peters'  Rep.  71,  72. 
But  the  law  is  indulgent  in  such  cases,  and  does  not  require  that  complete  measure  of 
proof  which  it  demands  in  respect  to  more  recent  transactions.  '  Per  McLean,  J.,  in  Coul- 
son V.  Walton,  9  Peters'  Rep.  63,  70.  See  Bennett  v.  Runyon,  4  Dana,  422,  434.  If  the 
subscribing  witnesses  are  living,  and  not  absent  or  incompetent,  they  should  be  called. 
See  McGennis  v.  Allison,  10  Serg.  &  Rawle,  197,  199  ;  Jackson  ex  dem.  Burhans  v.  Blan- 
shaw,  3  John.  Rep.  292,  297,  398 ;  Clarke's  Lessee  v.  Courtney,  5  Peters'  Rep.  319.  344  ; 
Tolman  v.  Emerson,  4  Pick.  Rep.  160,  163.  But  it  is  not  unusual  for  the  court  to  presume 
their  death  or  absence,  after  the  lapse  of  thirty  years  or  upwards,  and  so  save  the  neces- 
sity of  search,  inquiry,  &c.  -See  McGennis  v.  Allison,  10  Serg.  &  Rawle,  199  ;  Winn  v. 
Patterson,  9  Peters'  Rep.  674,  67^,  per  Story,  J.;  Jackson  ex  dem.  Livingston  v.  Burton,  11 
John.  Rep.  64 ;  Duncan  v.  Beard,  2  Nott  &  McCord,  400,  408 ;  Knox  &  Silloway,  1  Fairf. 
Rep.  317  ;  Bennett  v.  Robinson's  Adm'r,  3  Stewart  &  Porter,  229.  But  see  Clarke's  Lessee 
V.  Courtney,  5  Peters'  Rep.  319,  344.  And,  in  Pennsylvania,  whei'e  a  writing  was  dated 
twenty^eight  years  and  five  months  before  the  trial,  and  possession  had  gone  along  with 
it,  held  that  is  was  sufficiently  proved  by  a  person  who  was  present  at  the  execution 
though  no  inquiry  had  been  made  for  the  attesting  witness.  Everley  v.  Stoner,  2  Yeate's 
Rep.  133. 

In  Thomas'  Lessee  v.  Horlocker  (1  Dall.  Rep.  14),  a  deed  was  produced,  bearing  date 
sixty-three  years  ago.  One  of  the  witnesses  was  proved  to  ba  dead,  and  the  other  not 
known.  Possession  had  not  accompanied  it,  and  no  proof  was  adduced  respecting  it  or 
its  custody  previous  to  the  trial,  save  that  a  witness  testified  he  had  well  known  one  of 
the  attesting  witnesses,  had  seen  many  deeds  and  papers  signed  by  him,  and  thence 
believed  his  name  to  the  deed  in  question  to  be  in  his  handwriting,  but  had  never  seen 
him  write  Considering  its  antigvity,  the  court  thought  this  was  sufficient  proof,  and  so 
allowed  it  to  be  read  in  evidence.  Where  handwriting  is  resorted  to,  in  these  cases,  very 
inferior  testimony  on  the  point  is  admissible.     See  post,  of  the  text. 

(Recent  decisions  are  to  the  same  effect.  There  must  be  corroborating  circumstances, 
such  as  possession  or  acts  done  under  it,  to  render  an  ancient  deed  or  will  admissible 
without  any  proof  of  its  execution.  Crowder  v.  Hopkins,  10  Paige  Ch.  R.  188  ;  Bradstreet 
V.  Clarke,  '13  Wend.  603 ;  Wilson  v.  Betts,  4  Denio  R.  301 ;  Staring  v.  Bowen,  6  Barb. 
109  ;  Heckerraan  v.  Hummel,  19  Penn.  R.  64  ;  Carter  v.  Chandron,  31  Ala.  73  ;  Troup  v. 
Huribut,  10  Barb.  Sup.  Ct.  354 ;  Ridgeley  v.  Johnson,  11  Id.  537  ;  Homer  v.  Cilley,  14  N. 
Hamp.  85.  Possession  under  an  ancjent  deed  is  strong,  but  not  the  sole  evidence  of  its 
authenticity  ;  other  circumstances  are  also  admissible.  Caruthevs  v.  Eldridge,  13  Gratt. 
(Va.)  670.  Its  execution  should  be  proved.  Lee  v.  Wharton,  11  Texas,  61.  Thirty  years 
possession  under  the  deed  entitles  it  to  be  read  without  further  proof.  Clark  v.  Owens 
18  N.  Y.  Rep.  434.) 
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the  rule,  ■which  requires  documents  to  he  produced  from  their  proper  place  of 
custody,  or  at  least  from  a  place  of  deposit,  which,  if  not  the  one  which  would 
be  strictly  required  by  law,  would  be  one  where,  in  the  ordinary  course  of 
things,  the  documents,  if  genuine,  might  reasonably  be  expected  to  be 
found  ;(1)  and  in  many  instances,  the  circumstances  of  the  instrument  hav- 
ing been  acted  upon,  and  of  the  enjoyment  of  property  being  consistent  with 

and  referable  to  it,  or  otherwise,  afford  a  criterion  of  its  genuineness.  (2) 
*481     *The  exception  above  mentioned  applies  not  only  to  such  instruments 

as  are  generally  of  a  formal  character,  such  as  wills,  (3)  bonds  and 
other  deed8,(4)  but  also  to  receipts,(5)  letter8,(6)  eritries,(V)  and  all  other 
ancient  writings; (8)  and  the  execution  or  writing  of  them  needs  not  be 
proved,  provided  they  have  been  so  acted  upon,  or  brought  from  such  ^ 
place,  as  to  afford  "  a  reasonable  presumption  that  they  were  honestly  and 
fairly  obtained  and  preserved  for  use,  and  are  free  from  suspicion  of  disr 
honesty."  (9) 

The  period  of  thirty  yea:?S  is  computed  from  the  date  of  the  instrument ; 
and  this  rule  is  equally  applicable  to  a  will; (10)  though  some  doubt  was 
formerly  entertained  upon  this  point,  on  the  ground  that  deeds  take  effect 
from  their  execution,  but  wills  from  the  death  of  the  testator.  (11) 

Ancient  seals.  It  appears  to  have  been  doubted  in  one  case,(12)  whether 
the  seal  of  a  court  or  corporation  was  within  the  rule  as  to  thirty  years. 
Lord  Tenterden,  C.  J.,  said,  it  might  be  argued,  that  it  was  not  within  the 
principle  of  the  rule,  because,  although  the  witnesses  to  a  .private  deed,  or 
persons  acquainted  with  a  private  seal,  may  be  supposed  to  be  dead,  or  not 
capable  of  being  accounted  for  after  such  a  lapse  of  time,  yet  the  seals  of 
courts  and  corporations,  being  of  a  permanent  character,  may  be  proved  by 
persons  at  any  distance  of  time  after  the  date  of  the  instrument  to  whic^k 
they  are  aflSxed. 

(1)  By  Coleridge,  J.,  In  Doe  d.  Wildgoose  v.  Pearce,  2  Mo.  &  R.  240.  See  also  Doe  d. 
Neale  v.  Samples,  8  A.  &  E.  151 ;  Doe  v.  Benyon,  4  B.  &  D.  193 ;  Meath  (Bp.)  v.  Win- 
chester (Marq.),  3  N.  C.  200 ;  S.  C,  10  Bligh.  463;  Doe  d.  Shrewsbury  (Earl)  v.  Keeling,  17 
L.  J.,  Q.  B.  199.  As  to  the  proper  custody  of  old  documents,  see  supra.  Chap.  6,  p.  228, 
et  seq. 

(2)  See  Vin.  Ab.  tit.  Evidence,  A,  b.  5,  cit.  7  East,  291 ;  B.  N.  P.  255 ;  Fry  v.  Wood,  Selw. 
N.  P.  540,  n. ;  Forbes  v.  Wale,  1  W.  Bl.  533,  cit.  by  Lord  Kenyon,  C.  J.,  1  Esp.  278;  Koe 
T.  Rawlings,  7  East,  291. 

(3)  See  Doe  d.  Bowdler  v.  Owen,  8  C.  &  P.  751.         -"« 

(4)  Chelsea  Waterworks  (Governor)  v.  Cowper,  1  Esp'  275. 

(.5)  Ely  (Dean  and  Chapter)  V.  Stewart,  3  Atk.  44;  Fry  v.  Wood,  1  Selw.  N.  P.  540; 
Manby  v.  Curtis,  1  Pri.  233 ;  Bertie  v.  Beaumont,  3  Id.  308  ;  Bullen  v.  Michel,  Id.  399  ;  S. 
C,  4  Dow,  297. 

(6)  In  Bere  v.  Ward,  on  the  trial  of  an  issue  as  to  the  legitimacy  of  a  particular  person, 
a  very  old  letter,  purporting  to  bear  the  signature  of  the  head  of  the  family,  and  brought 
from  among  the  title  deeds  kept  at  the  family  seat,  was  admitted  as  genuine,  without 
proof  of  the  handwriting.  By  Dallas,  C.  J.,  in  C.  P.  sitt.  after  Mich.  Term,  1821 ;  S.  P. 
by  Lord  Tenterden,  C.  J.,  K.  B.  sitt.  after  Trin.  Term,  1833,  on  second  trial.  See  also  Doe 
d.  Thomas  v.  Benyon,  13  A.  &  E.  431,  where  the  case  of  Bere  v.  Ward  was  recognized 
and  acted  upon. 

(7)  Wynne  v.  Tyrwhltt,  4  B.  &  A.  376. 

(8)  See  R.  v.  Byton,  5  T.  R.  359  ;  R.  v.  Nethergong,  3  M.  &  S.  337,  as  to  settlement  cer- 
tificates. 

(9)  Vin.  Ab.  tit.  Evidence,  A,  b.  5,  cited  7  East,  391 ;  B.  N.  P.  255 ;  Forbes  v.  Wale,  1 
W.  Bl.  533,  cited  by  Lord  Kenyon,  C.  J.,  1  Esp.  378. 

NOTB  431. — A  copy  of  a  faculty,  granted  in  1613,  was  admitted  in  evidence  in  a  tithe 
suit,  it  being  produced  from  the  custody  of  a  person  whose  rights  were  abridged  by  it, 
and  there  being  evidence  that  the  original  could  not  be  foubd  in  the  proper  depository, 
which  had  been  destroyed  by  the  great  fire  of  London.     Isham  v.  Wallace,  4  Simons,  25. 

(10)  Doe  d.  Oldham  v.  Wolley,  8  B.  &  C.  32 ;  Man  v.  Ricketts,  7  Beav.  653 ;  4  Wend.  277. 

(11)  See  M'Kenire  v.  Eraser,  9  Ves.  5 ;  6  Barb.  109. 
m)  R.  V.  Bathwick  (Inhabs.),  2  B.  &  Ad.  648. 
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*482  *Iiasure,  tfcc,  in  old  writing.  It  has  been  said,  that  if  there  is  any 
blemish  in  the  deed  by  rasure  or  interlineation,  the  deed  ought  to  be 
proved,  though  above  thirty  years   old,(l)  and  the  blemish  satisfac- 

*483     torily  explained.  (2)     In  such  a  case,  the  *jury  would  have  to  try 

(1)  Gilb.  Ev.  89,  B.  N.  P.  255. 

See  Den  ex  dem.  Gaston  v.  Mason,  1  Coxa  Rep.  10. 

(3)  Note  433.  —  Mr.  Starkie  lays  down  the  rule  as  follows:  "Where  the  deed  labors 
under  any  suspicion,  arising  from  any  rasure  or  interlineation,  it  is  matter  of  prudence 
and  discretion  to  prove  it  in  the  usual  way,  by  means  of  an  attesting  witness,  if  any  be 
still  living,  or  by  proof  of  the  handwriting  of  an  attesting  witness,  where  they  are  all 
dead,  in  order  to  rebut  the  unfavorable  presumption  arising  from  an  inspection  of  the 
deed."  1  Stark.  Ev.  330,  331  (6th  Am.  ed.)  Gilbert  and  Bnller  substantially  agree  that, 
under  such  circumstances  the  deed  should  be  proved ;  by  the  witnesses,  if  living,  and  if 
they  are  dead,  by  proving  the  handwriting  of  the  witnesses,  or  one  of  them,  and  also  the 
handwriting  of  the  party.  Bull  N.  P.  255 ;  Gilb.  Ev.  (Lofft's  ed.)  104.  Our  author  seems 
to  require  that,  in  ajidition  to  proving  the  deed  in  one  of  tjiese  modes,  "  the  blemish  should 
be  satisfactorily  explained."  See  ante,  of  the  text.  Bul^BuUer  and  Gilbert,  the  author- 
ities cited  by  him,  do  not  go  so  far ;  they  merely  require  proof  of  the  deed,  and  in  case  the 
subscribing  witnesses  are  unattainable,  they  agree,'  that  the  deed  may  be  proved  by 
identifying  their  handwriting  and  that  of  the  party.  This,  as  has  been  well  said,  cannot 
mean  that  an  account  must  be  given  of  the  blemishes;  for  proving  the  handwriting 
of  the  witnesses  could  not  do  that.  Per  tVilliams,  C.  J.,  in  Bailey  v.  Taylor,  11  Conn. 
Rep.  535. 

We  apprehend  there  will  be  fofind  littjle  or  no  distiction  between  ancient  instruments 
and  others,  in  this  particular.  Ordinarily,  where  there  are  rasures  or  interlineations 
appearing  on  a  deed,  it  becomes  a  question  of  fact  for  the  jury,  whether  they  were  made 
before  or  after  execution ;  and  the  decision  of  that  question  will  in  a  great  measure 
depend  upon  the  circumstances  of  each  individual  case.  2  Ev.  Poth.  181.  The  general 
doctrine  as  to  the  onus,  in  these  cases,  was  somewhat  fully  considered,  ante,  note  177,  et 
seg. ;  and  we  shall  here  set  down  some  few  additional  observations. 

The  decisions,  as  we  saw  in  that  note,  are  not  entirely  consistent  respecting  the  pre- 
sumption arising  from  the  mere  face  of  the  instrument.  The  nature  of  the  alteration, 
however,  must  always  have  great  weight  in  determining  questions  of  this  sort.  If,  for 
instance,  the  alteration  tends  to  diminisJi,  instead  of  increase,  the  rights  of  the  person  to 
whom  the  instrument  was  given,  the  law  will  not  impose  upon  him  the  burden  of 
accounting  for  it.  Bailey  v.  Taylor,  11  Conn.  Eep.  531.  This  was  the  case  of  a  note, 
altered  from  600  to  500  dollars ;  the  court  declined  determining  whether  such  an  alter- 
ation would  avoid  it ;  but  assuming  that  it  would,  if  made  after  execution,  through  the 
procurement  of  the  holder,  they  held,  that  the  question  whether  it  had  been  so  made, 
was  properly  submitted  to  the  jury,  and  that  the  judge  who  tried  the  cause  did  right  in 
refusing  to  charge  them  to  presume  against  the  legality  of  the  alteration.  Where  an 
auctioneer's  memorandum-book  of  sales  had  been  altered,  by  adding  a  date,  the  court 
said  :  "  It  is  not  to  be  presumed  that  the  alteration  was  made  by  the  plaintiff  (the  owner 
of  the'  property  sold),  as  there  are  no  facts  disclosed  from  which  such  prisumpliou  can 
arise.'     Nichols  v.  Johnson,  10  Conn.  Rep.  193,  198. 

In  the  case  of  a  deed,  where  the  alteration  is  against  the  interest  of  the  grantee,  it  will 
be  presumed,  in  the  absence  of  testimony,  to  have  been  done  at  the  time  of  execution. 
Heffelinger  v.  Shutz,  16  Serg.  &  Rawle,  44,  46,  per  Duncan,  J.  In  Coulson  v.  Walton  (9 
Peters'  Rep.  78,  79),  the  question  was  put  upon  the  authenticity  of  an  ancient  bond  for  a 
deed,  in  which  some  blemishes  or  alterations  appeared.  It  was  not  doubted  but  that  they 
were  made  since  the  execution  ;  and  the  point  was,  whether  those  claiming  adversely  to 
it,  had  made  them.  The  alteration  was  not  calculated  to  advance  the  interest  of  those 
claiming  under  the  bond ;  and  the  proof  showed  that  it  had  been  possessed  by  those  claim- 
ing adversely  to  it.  They  having  an  interest  in  destroying  it,  the  court  said  it  was  fair 
to  presume  that,  if  the  alteration  was  made  by  design,  it  was  made  by  some  of  those 
whose  interest  lay  in  destroying  it.  But,  where  a  bond  has  been  altered  since  its  delivery, 
and  in  a  material  part,  the  'onv-s  will  be  upon  the  obligee  to  show  that  it  was  done  legally! 
Harrington  v.  The  Bank  of  Washington,  14  Serg.  &  Rawle,  405.  The  presumption  in 
such  cases  usually  is,  that  the  alteration  was  made  by  the  obligee,  or  with  his  assent  at 
all  events.     So  as  to  a  deed  of  lands.     Chelsey  v.  Frost,  1  N.  Hamp,  Eep.  145. 

The  same  principle  applies  in  respect  to  a  note,  altered  after  execution,  and  apparently 
for  the  benefu  of  the  promisee.  Bowers  v.  Jewell,  3  New  Hamp.  Rep.  548.  See  Martin- 
dale  V.  Follett,  1  Id.  95.  The  case  of  Herman  v.  Dickinson  (5  Bing,  188,  cited  aiite,  note 
177),  went  a  great  way  in  presuming  against  the  legality  of  an  alteration,  appearing 
vipon  the  face  of  commercial  paper.  Indeed,  the  position  established  by  that  case  seems  to 
raaike  no  distinction  between  the  different  species  of  written  instruments,  but  was  pro- 
bably designed  as  applicable  to  all.  This  decision  has  been  repudiated  in  Connecticut, 
and  it  is  said  tlint  no  other  adjudication  in  the  English  courts  has  gone  to  the  same 


CH.  Yii.]  Rasures  in  Old  Writing.  407 

whether  the  rasure  or  interlineation  was  before  or  after  the  delivery 
of  the_  deed  ;  for,  if  the  rasure  was  before  that  time,  the  deed  is  still  valid 
and  binding ;  it  is  only  after  the  delivery,  that  a  rasure  or  interlineation 
can  affect  a  deed,{l)  and  even  then  they  are  in  some  cases  immaterial. (2) 
Now,  to  ascertain  the  time  of  delivery,  the  first  and  best  evidence  to  b^ 
resorted  to  is  the  testimony  of  a  subscribing  witness,  if  any  can  be  pro- 
duced; or,  if  there  is  no  subscribing  witness,  other  persons  may  be  called, 
who  were  present  when  the  deed  was  delivered; (3)  or  if  no  person  was 
present,  the  time  of  delivery  will  be  reckoned  from  the  date  of  the  deed. 
And  the  fact  of  the  rasure  having  been  after  the  delivery  may  be  proved 

either  by  a  subscribing  witness,  or  by  any  other  person  who  saw  the  ^ 
*484     rasure  made.  (4)     In  the  case,  however,  of  ancient  document,  *bearing 

date  beyond  the  time  of  living  memory,  it  is  not  possible  that  this 
doctrine  can  strictly  be  adhered  to. 

"Wliere  subscribing  witness  alive.  The  rule,  that  deeds  of  thirty  years' 
standing  prove  themselves,  is  so  well  established,  that  even  if  a  subscribing 
witness  were  alive,  and  in  a  state  to  be  produqed,  it  would  be  unnecessary 
to  call  him  for  proving  the  execution.  (5)     Lord  Kenyon,  C.  J.,  is  reported 

extent,  or  recognized  its  doctrines.  See  Bailey  v.  Taylor,  11  Conn.  Rep.  538,  539,  540, 
per  Williams,  C.  J.,  delivering  the  opinion  of  the  court.  In  the  latter,  the  court  review 
Taylor  v.  Moseley  (6  Carr.  &  Payne  373)  (a  case  since  that  of  Henman  v.  Dickinson),  and 
infer  from  it  that  the  opinion  of  Lyndhurst,  C.  B.,  who  tried  the  cause,  was  against  the 
law  as  laid  down  in  Henman  v.  Dickinson.     See  vol.  1,  p.  607. 

(1)  See  Knight  v.  Clements,  8  A.  &  E.  215. 

(2)  See  Falmouth  (Earl)  v.  Roberts,  9  M.  &  W.  469,  which  was  the  case  of  an  erasure  in ' 
a  modern  instrument. 

Note  433. — The  cases  are  by  no  means  agreed,  on  all  points,  as  to  the  effect  of  an  alter- 
ation in  a  sealed  instrument,  made  after  execution.  The  following  references  to  such 
authorities  as  have  incidentally  occurred,  in  our  researches  for  other  purposes  are  set 
down  as  exhibiting  some  of  the  views  which  have  been  entertained  in  regard  to  the  gene- 
ral doctrine.  2  Ev.  Poth.  179,  et  seq. ;  Bayley  on  Bills,  173  (Lond.  ed.  of  1829) ;  No.  48 
Law  Lib.  Philad. ;  Pigot's  Case,  11  Co.  27 ;  Markham  v.  Gonaston,  Cro.  Eliz.  626  ;  Shep. 
Touch.  69  ;  Cutts  v.  United  States,  1  Gall.  69,  71  ;  Barret  v.  Thorndike,  1  Greenl.  Rep.  73, 
77  ;  Chelsey  v.  Frost,  1  N.  Hamp.  Rep.  145  ;  Tomson  v.  Ward,  1  Id.  9  ;  Smith  v.  Crooker, 

5  Mass.  Rep.  588  ;  Hatch  v.  Hatch,  9  Id.  307  ;  Hunt  v.  Adams,  6  Id.  531  ;  Stahl  v.  Berger, 
10  Serg.  &  Rawle,  170  ;  Speak  v.  United  States.  9  Cranch,  28  ;  Moore  v.  Bickham's  Lessee, 
1  Binn.  1,  4  ;  Whiting  v.  Daniel,  1  Hen.  &  Munf.  390  ;  Bowers  v.  Jewell,  3  N.  Hamp.  Rep. 
554 ;  Bayley  v.  Taylor,  11  Conn.  Rep.  533,  et  seq.  ;  Nichols  v.  Johnson,  10  Id.  196,  197,  et 
seq.;  Jackson  ex  dem.  Malin  v.  Malin,  15  John  Rep.  393  ;  Rees  v.  Overbaugh,  6  Cowen's 
Rep.  746  ;  Williams  v.  Crary,  5  Id.  368 ;  Barrington  v.  The  Bank  of  Washington,  14  Serg. 

6  Rawle,  405  ;  Hale  v.  Russ,  1  Greenl.  R.-  334 ;  Ingram  v.  Hall,  1  Hayw.  312,  213  ;  Owings 
V.  Norwood's  Lessee,  2  Harr.  &  John.  96 ;  Penny  v.  Corwithe,  18  John  Rep.  499  ;  Jackson 
ex  dem.  Stewart,  v.  Kingsley,  17  Id.  158.  See  also  the  cases  relating  to  deeds,  ante,  note 
177.     See  also  post  of  the  text.     See  vol.  1  p.  606,  607. 

(3)  Note  434.— S.  P.,  Penny  v.  Corwithe,  18  John.  R.  499,  501.  See  Connell  v.  Brown,. 
Litt.  Sel.  Cas.  459,  462,  463. 

(4)  Note  435. — S.  P.,  Penny  v.  Corwithe,  18  John.  Rep.  499, 501.  So,  serrible  any  person 
may  be  allowed  to  testify  that  he  saw  the  rasure  before  the  execution  of  the  deed.    Id. 

(5)  Doe  d.  Spilsbury  v.  Burdett,  4  A.  &  E.  1. 

Note  436. — In  MassachusettB,  this  doctrine  has  been  disapproved.  Tolman  v.  Emerson,. 
4  Pick.  Rep.  162.  The  case  proceeds  upon  the  assumption  that  the  like  disapproval  was. 
contained  in  Jackson  ex  dem.  Burhans  v.  Blanshaw  (3  John.  R.  292).  Spencer,  J.,  there, 
however,  expressly  says  that,  in  the  case  of  an  ancient  deed,  it  is  not  necessary  to  call  the- 
subscribing  witnesses ;  for  the  rule  is  general.  Id.  295.  And  Kent,  C.  J.,  who  delivered 
the  prevailing  opinion,  held  merely  that  the  subscribing  witness,  being  alive,  &c.,  must 
be  called,  unless  the  admission  of  the  vrill  in  question  coidd  be  supported  on  the  fooling  of  an 
ancient  deed,  which  proves  itself;  thus,  by  strong  implication  at  least,  conceding  that,  in, 
the  latter  case,  the  subscribing  witness,  though  living,  and  in  a  situation  to  be  produced,, 
need  not  be  called.  Id.  297,  298.  This  doctrine  was  directly  recognized  in  Jackson  ex 
dem.  Bowman  v.  Christman.  4  Wend.  277,  278  ;  and  incidentally,  in  Knox  v.  Shillowav,  1 
Pairf.  Rep.  217.  See  also  S.  P.,  M'Ginnis  v.  Allison,  10  Serg.  &  Rawle,  196  ;  Doe  ex  din. 
Oldham  v.  Wolley,  8  Barn.  &  Cress.  25 ;  Henthorn  v.  Doe,  1  Black.  Rep.  162. 

We  have  seen,  that  where  the  deed  is  not  so  corroborated  as  to  allow  it  to  be  read  as- 
an  ancient  deed,  the  subscribing  witness,  if  shown  to  be  alive  and  in  a  situation  to  be 
produced,  must  be  C4  lied.    Ante,  note  430. 
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to  haTe  said,(l)  that  he  remembered  a  case  before  Yates,  J.,  in  which,  a 
deed  of  that  age  being  produced  in  evidence,  it  appeared  that  the  subscrib- 
ing witness  was  then  actually  in  court ;  but  the  judge  declared  that  he 
would  not  break  in  upon  a  rule  of  evidence  so  well  established,  by  requiring  ' 
the  subscribing  witness  to  be  called,  and  admitted  the  deed  without  further 
proof.  In  one  case,(2)  indeed,  Perrot,  B.,  held,  that,  although  a  deed  may 
be  read  in  evidence  on  account  of  its  antiquity,  yet,  if  on  the  other  side  it 
is  shown,  that  one  of  the  witnesses  is  alive,  he  must  be  produced,  or  the 
deed  must  be  rejected;  and  he  cited  a  case,  where  a  deed  was  produ-ced  in 
the  King's  Bench,  and  it  appeared,  that  Sir  Joseph  Jekyll  was  the  subscrib- 
ing witness,  upon  which  the  court  said,  they  knew  he  was  alive,  and  that  if 
he  did  not  come  to  prove  it,  the  plaintiff  must  be  nonsuited.  It  was  then 
mentioned  to  have  been  ruled  by  Yates,  J.,  that,  for  the  sake  of  practice, 
the  witness  should  not  be  allowed  to  prove  an  old  deed,  even  if  he  attended  ■ 
for  that  purpose  ;  but  Perrot,  B.,  retamed  his  opinion  ;  "An  old  deed,"  he 
said,  "  is  admitted  only  on  a  presumption  that  the  witnesses  are  dead,  but 
when  the  contrary  is  made  to  appear  they  must  be  called."  If  the  rule  is 
founded  on  the  mere  presumption  of  the  attesting  witness's  death,  then  it 
seems  to  follow,  that  where  this  presumption  is  contradicted  by  the  fact  of 

his  being  still  alive,  the  execution  of  the  deed  ought  to  be  regularly 
*486     proved  *as  in  ordinary  cases.     But  if  courts  of  law  have  adopted 

the  rule,  not  on  the  single  presumption  of  a  fact  (which  would  be  for 
the  consideration  of  the  jury  rather  than  of  the  court),  but  as  a  general 
maxim  of  law,  there  appears  to  be  no  inconsistency  in  acting  generally 
Upon  this  principle,  though  in  the  particular  case  the  subscribing  witness 
may  be  proved  to  be  alive— at  the  same  time  leaving  it  to  the  opposite  side 
to  dispute  the  regularity  of  the  execution,  by  calling  him  or  any  other 
witness. 

Lord  Tenterden^  C.  J., (3)  adverting  to  the  argument,  that,  where  the 
existence  of  an  attesting  witness  is  proved,  he  ought  to  be  called,  observed, 
that,  "  although  the  principle  on  which  deeds,  after  that  period,  are  received 
in  evidence  without  proof  of  their  execution,  is,  that  the  witnesses  may  be 
presumed  to  have  died,  yet  that,  allowing  this  presumption  to  be  rebutted, 
would  only  be  a  trap  for  a  nonsuit.  The  party  producing  the  will  might 
know  nothing  of  the  existence  of  the  witness  till  the  time  of  trial.  The 
defendant  might  have  ascertained  it,  and  kept  his  knowledge  a  secret  up  to 
that  time,  in  order  to  defeat  the  claimant." 

2.  Exception  to  the  rule,  where  the  witness  attests  in  pursuance  of  a  rule 
of  court,  which  court  has  acted  upon  the  document. 

Witness  attesting  under  rule  of  court.  "Where  an  attorney,  in  compliance 
with  a  rule  of  the  Court  of  Bankruptcy,  had  attested  an  insolvent's  petition 
for  protection  (under  the  statutes  5  and  6  Vict.  c.  116),  it  was  held,(4)  that 
it  was  not  tiecessary,  for  the  purpase  of  showing  that  the  petition  had  been 
presented,  that  the  witness  should  be  called  to  prove  the  signature  to  the 
petition.  In  this  case,  Alderson,  B.,  observed,  "  Where  parties  have  a  wit- 
ness to  attest  their  execution  of  instruments,  he  is  the  witness  convention- 
ally appointed,;  here  the  attorney  is  only  a  witness  by  order  of  the  Court 
of  Bankruptcy."  The  court,  however,  ultimately  decided  the  question  upon 
the  ground  that  the  Bankrupt  Court  had  acted  upon  the  petition,  which 
was  evidence  that  it  had  been  presented.  ~" 

In  a  later  case(5),  where  it  was  proposed  to  put  in  evidence  a  schedule 


(t)  la  M 
(2)  Rees 


I  Maj-sh  V.  Collnett,  2  Esp.  665. 
Rees  V.  Mansell,  1  Selw.  N.  P.  540,  n. 

(3)  lu  Doe  d.  Oldham  v.  WoUey,  8  B.  &  C.  24. 

(4)  Bailey  v.  Bidwell.  13  M.  &  W.  73. 

(5)  Streeter  v.  Bartlett,  5  C.  B.  562. 
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filed  by  the  defendant  in  the  Insolvent  Debtors'  Court,  for  the  purpose  of 
proving  the  admission  of  a  debt ;  it  was  held  to  be  necessary  to  prove  the 
defendant's  signature  by  calling  the  attorney  who,  pursuant  to  a  rule  of  the 

court,  had  attested  the  signature.  (1) 
*486     *3.  Exception  to  the  rule,  where  the  adverse  party,  producing  the 

document,  takes  an  interest  under  it. 

A  writing  coming  out  of  the  other  party' s  possession,  to  be  proved,  when. . 
Although  it  is  now  clearly  established,  that  the  fact  of  a  written  instrument 
coming  out  of  the  possession  of  the  adverse  party  will  not  of  itself  dispense 
with  the  necessity  of  proving  its  execution,  (2)  yet  an  exception  of  great 
practical  importance  to  the  rule  which  requires  the  proof  of  writings  by  an 
attesting  witness,  has  been  established — namely,  that  where  a  party  who 
claims  a  beneficial  interest  under  a  written  instrument,  produces  it  under  a 
notice,  he  is  not  in  general  entitled  to  insist  on  the  execution  being  proved, 
either  by  the  attesting  witnesses,  or  in  any  other  manner.  (3) 

(1)  The  marginal  note  to  this  case  states  that  it  is  necessary  to  call  the  subscribing  wit- 
ness, "even  where  the  document  has  been  acted  upon  by  the  court."  The  fact  does  not 
appear  in  the  body  of  the  report.  It  was  stated,  indeed,  by  counsel  a/rguendo,  that  it  was 
proved  oMunde.  But  Maulej  J.,  in  his  judgment,  after  stating  that  the  decision  in  Bailey 
v.  Bidwell  proceeded  upon  the  ground  that  the  Court  of  Bankruptcy  had  acted  upon  the 
petition,  expressly  adds,  "  That  ground  does  not  exist  here."    5  C.  B.  567. 

(2)  Doe  d.  Wilkins  v.  Cleveland  (Marq.),  9  B.  &  C.  869  ;  Gordon  v.  Secretan,  8  East,  548, 
overruling  K.  v.  Middlezoy,  3  T.  R.  41 ;  Knight  v.  Waterford  (Marq.),  4  Y.  &  C.  284.  See 
also  Pearce  v.  Hooper,  ut  infra. 

(3)  Note  437. — The  cases  cited  in  the  text  seem  to  have  been  followed  with  great  uni- 
formity. The  general  rule  is,  that  the  party  who  calls  out  a  written  instrument  from  Mb 
adversary's  ppssession,  must  prove  its  execution  if  he  would  use  it  as  evidence,  in  the 
regular  mode.  1  Stark.  Bv.  351  (6th  Am.  ed.)  The  difficulty  is  in  determining  how  far 
the  exception  mentioned  by  our  author  extends,  and  the  particular  cases  which  are  fairly 
embraced  within  it.  It  is  clear,  that  the  mere  fact  of  the  instrument  coming  from  the 
possession  of  the  adverse  party,  under  a  notice  to  produce,  will  not  dispense  with  the  ordi- 
nary proof  of  execution.  Id.  In  Vachter  v.  Cocks  (1  Barn.  &  Adol.  145),  the  plaintiflfe, 
assignees  of  a  bankrupt,  sued  the  defendants  for  money  had  and  received ;  and  on  the 
trial,  the  former  offered  a  deed,  by  which  they  proposed  to  show  that  the  bankrupt,  on 
the  opening  of  a  certain  account  with  the  defendants,  assigned  over  to  them  his  book 
debts  and  some  policies  of  insurance.  The  defendants  had  collected  moneys  under  the 
deed  ;  but  after  the  commission,  and  some  months  before  the  trial,  they  had  given  up  both 
the  deed  and  the  money  to  the  assignees.  Under  these  circumstances,  the  court  were 
clear  that  tlie  plaintiffs  were  bound  to  prove  the  deed  according  to  the  general  rule  ;  that 
the  exception  established  in  Pearce  v.  Hooper,  stated  in  the  text,  could  not  be  extended 
to  a  case  like  the  present,  where  the  party  wishing  to  make  the  deed  evidence,  had  had 
it  a  long  time  in  his  custody,  and  might  therefore  have  been  prepared  to  prove  the  execu- 
tion. It  is  indispensable,  in  order  to  bring  a  case  within  the  exception  mentioned  in  the 
text,  that  the  party  producing  the  instrument,  should  claim  an  interest  underit.  Doe  d. 
Wilkins  v.  Cleveland  (Marquis),  9  Barn  &'  Cress.  864.  There  is  no  distinction,  so  far  as 
this  subject  is  concerned,  between  a  deed  and  any  other  written  instrument ;  the  latter 
may  come  within  the  geueral  rule,  or  the  exception,  according. to  circumstances,  as  well 
as  the  former.  Wetherston  v.  Edingtou,  2  Camp.  Rep.  94.  In  mssurapsit  by  the  vendee, 
to  recover  back  against  the  vendor  a  deposit  on  the  purchase  of  real  estate,  the  defendant, 
at  the  trial,  produced  (under  a  notice  requiring  it)  the  agreement  which  had  been  signed 
at  the  foot  of  the  conditions  of  sale  :  held,  that  the  plaintiff  need  not  call  the  subscribing 
witness,  as  it  was  an  instrument  under  which  the  defendant  claimed  an  interest.  Brad- 
shaw  V.  Bennett,  5  Carr.  &  Payne,  48. 

The  doctrine  has  been  recognized  and  acted  on  in  the  American  courts.  In  Rhoades' 
lessee  v.  Selin  (4  Wash.  C.  C.  Rep.  715,  719),  the  defendant,  on  the  trial,  pursuant  to 
notice,  produced  a  diagram,  and  the  plaintiff  thereupon  offered  to  read  it  in  evidence  with- 
out any  proof  to  authenticate  it.  Washington,  J.,  rejected  it,  holding,  that  the  mere  fact 
of  its  coming  out  of  the  defendant's  possession  was  not  sufficient.  He  admitted,  however, 
that  if  the  party  producing  an  instrument  on  notice  "  be  a  party  to  it,  or  claims  a  bene- 
ficial interest  under  it,"  these  facts  might  dispense  with  the  necessity  of  giving  further 
proof,  because  of  such  privity  or  interest,  and  not  because  of  the  possession  of  the  instru- 
ment by  the  party  against  whom  it  is  offered.  But,  in  the  present  case,  he  said,  the 
instrument  was  a  mere  draft,  to  which  there  were  no  parties,  and  it  was  not  shown  to 
have  any  connection  with  the  title  of  the  defendant.  The  plaintiff,  therefore,  must 
authenticate  it  as  though  he  had  produced  it  in  the  first  instance  as  his  own.    The  case 
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*487  *Thus,  in  an  action  of  trespass, (1)  where  the  question  was  whether 
the  place  in  which  the  trespass  was  alleged,  belonged  to  the  plaintiff, 
as  part  of  a  certain  estate ;  the  defendants  gave  notice  to  the  plaintiff  to 
produce  a  deed  of  conveyance,  in  which  the  estate  had  been  conveyed 
to  the  plaintiff  by  a  description,  limited,  to  a  number  of  acres,  which,  it 
was  said,  would  necessarily  exclude  the  place  in  question.  The  plaintiff 
produced  the  conveyance ;  the  judge  at  the  trial  ruled  that  the  defendants 
ought  to  prove  the  execution  ■  but  on  a  motion  afterwards  for  a  new  trial, 
the  Court  of  Common  Pleas  were  of  opinion  that  it  was  not  necessary 
for  the  defendants  to  call  the  attesting  witness  to  prove  the  execution. 
Mansfield,  C.  J.,  pointed  out  the  distinction  between  the  case  of  the  pro- 
duction of  an  instrument  by  a  party  who  claimed  no  interest  under  it,  and 
the  one  then  before  the  court :  "  Suppo^^ing,"  he  said,  "  that  an  heir-at-law 
is  in  possession  of  a  will,  and  the  devisee  brings  an  ejectment,  and  calls  on 
the  heir  to  produce  the  will ;  there  the  heir  claims,  not  under  the  will,  but 
against  the  will,  and  it  would  be  very  hard  that  the  will  should  be  taken 
to  be  proved  against  him,  because  he  produces  it ;  but  that  is  very  different 
from  the  case  where  a  man  is  called  on  to  produce  the  deed  under  which 
he  holds  an  estate.  The  plaintiff  here  has  no  interest  in  the  fee  simple  of 
the  estate,  if  this  deed  does  not  convey  it ;  consequently,  if  he  produces  the 
deed  under  which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed,  so  far 
as  relates  to  the  execution,  as  against  himself?"  A  new  trial  was  therefore 
granted. 

In  an  action  for  the  use  and  occupation  of  premises,  brought  against 
*488  the  *assignees  of  a  bankrupt,  (2)  it  was  held,  that  the  deed  of  assign- 
ment of  the  bankrupt's  effects,  produced  by  the  defendant  at  the 
trial,  under  a  notice  from  the  plaintiff,  was  admissible  in  evidence,  without 
proof  of  its  execution  by  the  subscribing  witness,  as  it  appeared  that  one 
of  the  assignees  had  continued  to  occupy  the  premises  for  some  time  after 
the  act  of  bankruptcy. 

In  an  action  by  a  lessee  against  the  assignee  of  a  lease,  (3)  the  plaintiff 
having  proved  the  execution  of  a  counterpart  of  the  lease,  and  the  defend- 
ant having  put  in  the  original  lease,  which  was  produced  by  a  party  to 
whom  he  had  assigned  it,  it  was  held  to  be  unnecessary  for  the  plaintiff 
to  call  the  subscribing  witness  to  prove  the  execution  of  the  original  lease. 

of  Betts  V.  Badger  (13  Johns.  Rep.  233),  lays  down  the  rule  substantially  thus — that  if  the 
party  producing  a  deed  of  lands  under  notice,  is  the  party  to  whom  it  was  given,  the  cus- 
tody of  the  paper  aifords  high  presumptive  evidence  that  he  holds  it  as  a  muniment,  and 
the  opposite  party  need  not  adduce  proof  of  its  execution,  but  it  is  to  be  taken,  piima  facie, 
as  duly  executed.  In  a  still  later  case,  th6  defendant  in  ejectment,  under  a  notice  to  pro- 
duce, brought  forward  a  lease,  given  by  one  R.  to  the  lessor  of  the  plaintiff ;  it  appeared 
that  the  lease  came  to  the  defendant's  possession,  under  the  following  circumstances : 
Some  years  after  it  was  made,  one  B.  agreed  to  purchase  of  the  plaintiff's  lessor  for  $750, 
B.  to  pay  the  rent  in  arreaj  and  to  become  due  to  R. ;  B.  paid  the  $750,  and  the  lessor  of 
the  plaintiff  thereupon  indorsed  his  name  on  the  lease,  and  delivered  it  to  B.,  who  imme- 
diately took  possession  and  held  till  his  death,  leaving  a  wife  and  children.  The  defendant 
married  the  widow,  and  lived  with  her  on  the  premises.  Tlie  court  held,  that  as  the 
defendant  was  not  a  party  to  the  lease,  and  did  not  personally  claim  any  beneficial  inter- 
est under  it,  the  plaintiff  was  bound  to  prove  the  lease  in  the  regular  mode.  Jackson  ex 
dem.  Stewart  v.  Kingsley,  17  Johns.  Rep.  158. 

What  is  particularly  important  in  the  last  case  is,  that  Spencer,  C.  J.,  delivering  the 
opinion  of  the  court,  extends  the  exception  to  instances  not  embraced  within  it  as  stated 
in  the  text.  Our  author  has  confined  it  to  cases  where  the  party  producing  the  instru- 
ment, not  only  claims  a  beneficial  interest  under  it,  but  is  a  party  to  it.  But  Spencer,  C. 
J.,  says  the  latter  circumstance  is  immaterial  provided  the  party  claims  a  beneficial  inter- 
est under  the  instrument.  See  further,  note  to  Jones  v.  Cooprider,  1  Blackf.  Rep.  49 ; 
M'Pherson  v.  Rathbone,  7  Wend.  316,  319,  per  Savage,  C.  J. ;  Stevenson  v.  Dunlap,  7 
Monroe,  134, 137,  per  Mills,  J. 

(1)  Pearce  v.  Hooper,  3  Taunt.  60  ;  Carr  v.  Burdis,  1  C.  M.,  &  R.  785. 

(2)  Orr  V.  Morice,  3  B.  &  B.  139.    See  S.  C,  6  Moore,  847. 

(3)  Burnett  v.  Lynch,  5  B.  &  C.  589.    See  S.  C,  8  Dowl.  &  Eyl.  368. 
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So,  in  an  action  against  a  vendor  of  an  estate,  to  recover  a  deposit  on  a  con- 
tract of  purchase,  if  the  defendant  after  notice  produces  the  contract,  the 
plaintiff  need  not  prove  the  execution.  (1) 

Admission  of  the  attorney  as  to  the  party'' s  claim  under  the  instrument. 
In  a  case(2)  where  it  appeared  that  one  of  the  lessors  of  the  plaintiff  claimed 
as  administrator  of  a  person  who  had  obtained  a  lease  of  the  premises  in 
question :  this  lease  was  in  the  possession  of  the  defendant,  who  had  received 
a  notice  to  produce  it  at  the  trial.  The  lease,  being  called  for,  was  produced 
by  the  defendant,  and  it  was  insisted  that  the  execution  of  the  instrument 
must  be  proved  before  it  could  be  received.  It  was  then  proved,  on  the 
part  of  the  plaintiff,  that  the  defendant's  attorney  had  stated  shortly  before 
the  trial,  that  the  defendant  claimed  under  this  lease ;  it  was  held,  that  this 
dispensed  with  proof  of  the  execution.  There  was  nothing  in  the  lease,  nor 
was  it  in  any  part  the  plaintiff's  case,  to  show  that  the  defendant  claimed 
any  interest  under  it ;  but  the  defendant  did,  in  fact,  set  up  a  claim  under 
it,  as  was  shown  afterwards  in  the  defense. 

The  same  rule  applies,  though  a  party  in  a  cause  impugn  a  written  instru- 
ment on  the  ground  of  fraud,  if  the  opposite  party  claims  an  interest  under 
it ;  on  its  being  called  for  and  produced  upon  notice,  proof  of  execution  will ' 
be  dispensed  with. (3). 

Gases  where  exception  does  not  apply.  This  exceptional  rule,  that 
*489  where  a  party  produces  under  notice  an  *instrument  under  which  he 
claims  an  interest,  he  cannot  compel  the  opposite  party  to  prove  the 
execution,  is  not,  however,  of  universal  application. 

In  the  first  place,  it  does  not  apply  where  the  interest  claimed  has  no 
reference  to  the  subject  matter  of  the  cause.  Thus,  where  in  an  action  for 
commission  due  to  the '  plaintiff  as  agent  of  the  defendant,  for  procuring 
him  an  apprentice,  the  defendant  produced  the  deed  of  apprenticeship 
under  notice,  and  it  appeared  there  was  an  attesting  witness  to  it,  it  was 
held(4)  that  the  case  did  not  fall  within  the  exceptional  rule,  and  that  the 
plaintiff  was  bound  to  prove  the  execution  of  the  deed  in  the  ordinary 
way.  (5) 

Secondly,  it  appears  that  the  exception  does  not  apply  where  the  interest 
is  not  of  an  abiding  nature.  (6)  Thus,  although  the  exception  applies  in 
general  if  both  parties  claim  the  same  interest  under  an  instrument  pro- 
duced upon  notice,  (7)  yet  where  the  defendant,  in  order  to  prove  that  he 
had  been  in  partnership  with  the  plaintiff,  gave  him  notice  to  produce  a 
written  contract,  which  was  produced  accordingly,  and  purported  to  be 
made  by  the  plaintiff  and  defendant,  as  partners  with  a  builder,  for  work 
to  be  done  by  the  latter  upon  the  premises  where  the  plaintiff  carried  on 
the  business,  in  which  the  defendant  alleged  himself  to  have  been  partner, 
it  was  held  (8)  that  the  defendant  was  bound  to  prove  the  execution  .jof  the 
document. 

(1)  BradsUaw  v.  Bennett,  1  Mo.  &  E.  143. 

(2)  Doe  d.  Wilkina  v.  Wilkins,  4  A.  &  E.  86.  For  other  examples  of  the  application  of 
the  rule  dispensing  with  proof  by  a  subscribing  witness,  when  the  opposite  party  claims 
under  the  instrument,  see  Doe  d.  Eowlandson  v.  Wainright,  5  A.  &  E.  520 ;  Doe  d.  Tyndale 
V.  Heming,  6  B.  &  C.  38 ;  Bell  v.  Chaytor,  1  C.  &  K.  163 ;  Fishmongers'  Co.  v.  Dimsdale,  6 
C.  B.  896.  See  also  Fishmongers  Co.  v.  Robertson,  1  C.  B.  60.  See  S. C,  9  Dowl.  &  Eyl. 
15 ;  3  Carr.  &  Payne,  139.     See  Heckerman  v.  Hummel,  19  Penn.  E.  64. 

(3)  Carr  v.  Burdis,  1  C,  M.  &  R.  785. 

(4)  Rearden  v.  Minter,  5  M.  &  G.  204. 

(5)  The  court  held  also  in  this  case,  that  the  plaintiff  was  not  entitled  to  a  new  trial  on 
the  ground  of  surprise,  though  he  was  not  aware  before  the  trial  that  there  was  an 
attesting  witness,  it  not  appearing  that  he  had  made  any  inquiry  on  the  subject.  See 
Gordon  v.  Secretan,  8  East,  548 ;  Johnson  v.  Lewellin,  6  Esp.  101 ;  S.  C,  1  Taunt.  386. 

(6)  See  by  Coleridge,  J.,  1  Q.  B.  118.    See  also  Vacher  v.  Cocks,  B  .&  Ad.  145, 

(7)  Knight  v.  Martin,  1  Gow,  46. 

(8)  Collins  V.  Bayntun,  1  Q.  B.  117. 
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Thirdly,  the  exceptional  rule  does  not  apply  where  the  parly  -wishing 
to  make  the  instrument  evidence  has  had  it  m  his  own  custody,  and  might, 
therefore,  have  been  prepared  to  prove  the  execution.  (1) 

Deed  not  produced  after  notice.  Where  a  party*  claiming  an  interest 
under  an  instrument  refuses  to  produce  it  after  notice,  in  consequence  of 
which  refusal  the  other  party  is  obliged  to  resort  to  secondary  evidence 
of  the  instrument,  although  it  appear  from  the  secondary  evidence  that 
there  were  attesting  witnesses,  it  will  not  be  necessary  to  call  one  of  them'; 
the  instrument. will  be  taken,  as  against  the  party  claiming  under  it  to  be 
duly  executed.  (2)  If  he  had  produced  the  original  instrument,  the  proof 
of  execution  would  have  been  dispensed  with ;  and  by  withholding 
*490  the  instrument,  and  thereby  ^subjecting  the  other  party  to  inconven- 
ience, he  ought  not  to  be  entitled  to  more  favor  than  if  he  were  to 
produce  it. 

Secondly ;  of  the  proof  of  attested  writings,  where  the  evidence  of  an 
attesting  witness  is  not  to  be  had. 

Absence  or  death  of  witness.  Where  the  evidence  of  none  of  the 
subscribing  witnesses  to  an  instrument  is  producible,  proof  of  the  hand- 
writing of  a  subscribing   witness  will   be   received.  (3)     Proof   of   hand- 

(1)  Vacher  v.  Coclfs,  ut  supra,  141, 148.  In  Carr  v.  Burdis  (1  C,  M.  &  R.  785),  Parke, 
B.,  observed,  that  if  the  deed  had  been  given  up  before  the  action,  it  might  have  made  a 
difference. 

(2)  Doe  d.  Eovclandson  v.  Wainwrigbt,  5  A.  &  B.  520  ;  Cooke  v.  Tanswell,  8  Taunt.  450  ;  . 
Poole  v.  Warren,  8  A.  &  E.  588. 

(3)  Note  438. — Where  there  are  two  or  more  subscribing  witnesses,  and  one  is  incom- 
petent, being  interested,  you  cannot  resort  to  proof  of  their  handwriting,  without 
accounting  for  the  absence  of  the  others.  Davison's  Lessee  v.  Bloomer,  1  Dall.  123 ; 
Whitemore  v.  Brooks,  1  Greenl.  Rep.  57 ;  Jackson  ex  dem.  Bowman  v.  Christman,  4 
Wend.  277. 

Ther^  are  several  cases  recognizing  the  doctrine,  that  wliere  the  witness's  interest  arises 
subsequent  to  the  attestation,  so  as  to  exclude  him  from  testifying,  proof  of  his  hand- 
writing will  be  received.  In  Godfrey  v.  Norris  (1  Strange,  34),  the  attesting  witness  had, 
subsequent  to  his  attestation,  been  appointed  administrator  of  the  obligee  in  the  bond 
sued  upon,  and  so  was  the  plaintiff;  yet  held,  that  proof  of  his  handwriting  was  enough. 
So,  where  the  witness  after  the  attestation  married  the  plaintiff  who  sought  to  establish 
the  instrument.  Bulkley  v.  Smith,  2  Esp.  Rep.  697.  And  in  these  cases,  it  seems,  proof 
of  the  handwriting  of  the  vritness,  vrithout  any  further  evidence,  will  suffice,  in  the  first 
instance,  to  allow  the  instrument  to  be  read  to  the  jury,  though  it  is  usual  for  greater 
caution  to  add  corroborating  circumstances.  See  the  above  case  s ;  also  Hamilton's  Lessee 
V.  Marsden,  6  Binn.  Rep.  45 ;  Ellis  v.  Hatfield,  Mart.  N.  Car.  Rep.  41  ;  Lautermilch  v. 
Kneagy,  3  Serg.  &  Rawle,  202.  See  Bell  v.  Cowgell,  1  Ashm.  Rep.  7  ;  Godfrey  v.  Norris, 
1  Strange,  34  ;  Bulkley  v.  Smith,  2  Esp.  Rep.  697  ;  Mitchell  v.  Johnson,  1  Mood  &  Malk. 
176;  Crowell  v.  Kirk,  3  Dev.  357.  In  Bell  v.. Cowgell  (1  Ashm.  Rep.  7),  a  subscribing 
witness  whose  handwriting  was  proved  on  the  part  of  the  defendant  in  order  to  establish 
the  execjjtion  of  an  assignment,  had  become  special  bail  for  the  defendant,  and  so  ren- 
dered himself  incompetent.  But  the  court  held,  that  notwithstanding  he  had  incapacitated 
himself  by  his  own  means,  evidence  of  his  handwriting  was  properly  admitted,  and  it  was 
likened  to  the  case  of  Godfrey  v.  Norris,  supra.  See  also  Nelius  v.  BrickeU's  Adm'r,  1 
Hayw.  Rep.  19  ;  Hovill  v.  Stephenson,  stated  infra. 

It  is  otherwise  where  the  party  seeking  to  prove  the  instrument  has  given  the  witness 
an  interest,  under  circumstances  which  do  not  rebut  all  idea  of  an  intent  to  embarrass  the 
other  party  in  his  proofs,  or  defraud  him.  Where  there  is  ground  for  a  suspicion  that  it 
was  done  in  order  to  be  let  in  to  give  secondary  evidence,  the  case,  in  point  of  princip\e, 
would  seem  to  range  along  with  those  where  a  party  with  the  like  purpose  has  volun- 
tarily destroyed  the  better  evidence  in  his  possession.  See  post,  note  446.  In  Hamilton  v. 
Williams  (1  Hayvir.  Rep.  139),  the  plaintiff  sued  upon  a  bond  which  had  an  indorsement 
upon  it,  purporting  that  the  instrument  had  been  assigned  to  the  subscribing  witness,  and 
the  plaintiff  insisted  upon  being  allowed  to  prove  the  witness's  handwriting.  Macay,  J., 
inclined  to  the  opinion  that  such  testimony  would  be  inadmissible,  but  stayed  the  judg- 
ment until  the  question  should  be  further  argued  before  more  of  the  judges.  All  we  can 
ascertain  in  relation  to  the  final  disposition  of  the  cqse  is  a  brief  entry  in  2  Hnyw.  Rep. 
101,  as  follows  :  "  This  case  coming  on,  Moore,  J,,  Was  of  opinion  that  the  witness  was 
incompetent."    In  Hall  v.  Bynum  (3  Hayw.  Eep.  328),  a  similar  question  arose.    Hall, 
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assignee  of  John  Short,  brought  debt  on  a  bond  executed  by  Bynum.  The  bond  was 
originally  given  to  James  Short,  and  John  was  the  attesting  witness.  James  had  assigned 
it  to  John,  and  John  to  the  plaintiff.  The  question  was,  whether  the  bond  was  sufficiently 
proved  by  evidence  of  the  handwriting  of  John  Short  and  that  of  Bynum,  the  obligor. 
Hall,  Judge,  after  argument,  said  that  the  case  was  something  like  Godfrey  v.  Norris 
(supra),  but  not  at  all  like  the  case  where  the  subscribing  witness  dies,  &c. ;  for  these  dis- 
qualifications are  not  brought  about  by  the  agency  of  the  obligee.  "  Here  it  is ; 
*491  and,  by  such  means,  *a  forged  bond  may  be  easUy  established  against  any  one, 
without  swearing  to  a  falsity.  The  subscribing  witness  writes  the  name  of  the 
obligor,  and  the  payee  or  obligee  assigns  to  him,  and  then  some  person  acquainted  with 
the  handwriting  of  the  subscribing  witness  swears  to  it.  Proof  of  the  handwriting  of  the 
obligor  is  liable  to  a  similar  objection ;  for  if  the  proof  of  his  handwriting  will  do,  then, 
by  a  like  assignment  to  the  witness,  something  that  he  knew  for  the  advantage  of  the 
obligor  would  be  kept  back."  The  case  was  argued  afterward  again,  but  the  above  opin- 
ion was  adhered  to,  and  the  proof  held  incompetent.  The  same  was  afterward  deliber- 
ately determined,  where  the  subscribing  witness  himself,  being  the  assignee  of  the  bond, 
was  plaintiff  in  the  cause. 

The  court  laid  down  the  rule  very  broadly.  They  said,  the  subscribing  witness  is 
selected  by  the  parties  to  bear  testimony  to  their  contract,  in  case  a  dispute  should  arise ; 
that  this  production  has  been  dispensed  with  in  cases  of  necessity  only ;  as,  where  he  is 
dead,  has  removed  .beyond  the  process  of  the  court,  become  infamous,  or  interested  by 
operation  of  law.  But  the  necessity  in  the  present  case  it  was  observed,  "  arises  entirely 
from  the  act  of  the  person  (or  at  least  with  his  concurrence),  who  offers  the  lesser  evi- 
dence, which  certainly  cannot  and  should  not  form  an  exception  to  the  general  rule." 
Johnston,  Assignee,  &c.  v.  Knight,  1  Murph.  Rep.  293.  A  like  case  was  subsequently 
brought  before  the  court,  on  the  single  question,  whether  the  instrument  might  not  go  to 
the  jury  upon  proof  of  the  acknowledgment  of  the  obligor  that  he  had  executed  it.  And 
held,  that  it  could  not.  Johnson,  Assignee  v.  Knight,  1  Nor.  Car.  Law  Bepos.  93.  In 
Alabama,  the  same  general  doctrine  was  held,  where  the  subscribing  witness  to  a  note 
took  an  assignment  thereof,  and  sued  upon  it.  Bennet  v.  Robinson's  Adm'r,  3  Stewart  & 
Porter  227.  The  case  of  Hovell  v.  Stephenson  (5  Bing.  493),  furnishes  an  instance  where 
the  Common  Pleas  in  England  acted  upon  a  doctrine  similar  to  that  recognized  by  the 
above  cases.  The  action  was  on  a  charter  party.  At  the  trial  it  appeared  that  the  attest- 
ing witness  was,  by  agreement  with  the  plaintiff  subsequent  to  the  attestation,  admitted 
to  a  share  of  the  profits  wlBch  the  plaintiff  expected  to  arise  from  the  bargain.  The  wit- 
ness being  called  by  the  plaintiff,  was  objected  to  by  the  defendant,  and  rejected ;  it  was 
next  proposed  to  prove  his  handwriting,  but  this  was  objected  to  also,  and  the  objection 
allowed ;  whereupon  the  plaintiff  not  being  able  to  prove  the  charter  party,  was  non- 
suited. It  seems,  also,  that  the  witness  refused  to  release  his  interest.  On  proceedings 
afterward  taken  to  set  aside  the  nonsuit.  Best,  C.  J.,  delivered  the  opinion  of  the  court, 
affirming  the  decision  of  Park,  J.,  who  tried  the  cause  and  discharging  the  rule  for  set- 
ting aside  the  nonsuit.  He  did  not  question  the  authority  of  Godfrey  v.  Norris,  or 
Bulkeley  v.  Smith  (supra) ;  but  on  the  contrary,  he  said :  "  We  should  be  disposed  to 
extend  the  principles  of  those  decisions  to  the  case  of  a  man  entering  into  partnership, 
and  becoming  interested  in  instruments  by  acquiring  a  share  in  the  credits,  and  taking 
upon  himself  the  responsibilities  of  the  firm  of  which  he  becomes  a  member.  Necessity 
requires  that,  in  all  these  cases,  such  evidence  should  be  received,  as  otherwise,  parties 
must  lose  the  rights  secured  by  the  instruments  attested,  or  forego  accepting  of  situations 
most  important  to  their  welfare.  It  would  be  a  hard  thing,  if  the  law  were  to  say,  that  a 
man  should  not  become  an  executor,  or  administrator,  or  accept  a  benefioal  partnership, 
without  giving  up  debts  due  to  the  estates  in  which  he  has  acquired  an  interest.  But, 
in  the  present  case,  tJie  witneas  has  ordy  obtained  an  interest  in  the  contract  which  he  was  to 
prove,  and  that  interest  he  derived  immediately  from  the  plaintiff  who  proposed  to  call  him. 
The  plaintiff  cannot  complain  that  his  witness  is  disqualified,  when  he  himself  has  been 
the  cause  of  the  disqualification."  The  learned  chief  justice  remarked  upon  the  circum- 
stance of  the  witness  having  refused  to  release  his  interest,  as  an  evidence  of  the  deep 
bias  which  his  mind  had  probably  received,  and  the  danger  to  be  apprehended  from  such 
testimony.  "  It  would  be  improper,"  he  adds,  "  to  allow  a  plaintiff  to  give  such  an  inter- 
est to  a.  person,  in  the  particular  transaction  in  which  he  is  obliged  to  call  him  as  a 
witness,  as  is  likely  to  bias  his  testimony."  He  regarded  the  case  of  Forrester  v.  Pigon, 
cited  ante,  of  the  text,  as  stronger  than  the  present.  "  The  plaintiff  in  that  case  gave  the 
witness  an  interest  after  the  cause  of  action  accrued,  without  the  privity  of  the  defendant, 
and  yet  the  court  would  not  allow  the  defendant  to  call  him.  If  a  plaintiff  in  such  a  case 
as  this,  had  a  right  to  say,  you  must  either  allow  me  to  call  a  witness  whom  I  have  ren- 
dered interested  to  support  my  claim,  or  allow  me  to  prove  his  handwriting,  you  put  a 
defendant  under  the  necessity  of  having  a  case  proved  against  him  by  interested  testi- 
mony, or  giving  up  the  opportunity  of  obtaining  a  knowledge  of  any  circumstances 
that  occurred  at  the  time  of  the  execution  of  the  instrument,  by  the  cross-examination  of 
the  attesting  witness."  S.  C,  3  Moore  &  Payne,  146.  See  per  Richardson,  C.  J.,  in 
Farnsworth  v.  Briggs,  6  N.  H.  Rep.  563,  564. 
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*492     writing  is  received  in  the  case  of  the  *subsoribing  witness's  death,(l) 
*493     or  incompetency  to  give  evidence(2)  from  insanity ;  *in  the  case  also 
of  his'tein.g  absent  in  a  foreign  country,  (3)  or  out  of  the  jurisdiction 
of  our  superior  courts.  (4) 

(Where  the  subscribing  witness  has  only  made  his  mark  to  the  instrument,  it  has  been 
held  sufficient  to  provB  the  handwriting  of  the  party  executing  it.  Watts  v.  Kilburn,  7 
Geo..  E.  56.  ConPra,  Kinney  v.  Plynn,  2  R.  J.  319.  Being  absent  from  the  state,  or  dead, 
it  has  been  held  sufficient  to  prove  the  signature  of  the  party  executing  the  instrument, 
without  attempting  to  prove  the  signature  or  mark  of  the  attesting  witness.  Gilliam  v. 
Parkinson,  4  Rand.  325.  And  the  rule  is  the  same  where,  the  attesting  witness  being 
dead,  it  is  shown  to  be  impossible  to  prove  his  handwriting.  Raines  v.  Phillips,  1  Leigh, 
483.) 

Further,  in  respect  to  the  mode  of  proving  attested  instruments,  where  the  witness  is 
interested ;  see  post,  note  439. 

(1)  Anon.,  12  Mod.  607 ;  Adams  v.  Kerr,  1  B.  &  P.  360. 

The  authorities  to  this  point  are  very  numerous,  and  all  to  the  same  effect.  Brown  v. 
Kimball,  25  Wend.  259 ;  2  Barb.  644. 

(2)  Vin.  Ab.  tit.  Evidence,  T.  b.  48,  pi.  12  ;  Bennett  v.  Taylor,  9  Ves.  381 ;  Currie  v. 
Child,  3  Camp.  283 ;  by  Buller,  J.,  3  T.  R.  712.  The  rule  was  also  applied,  before  Lord 
Denman's  Act,  where  the  defendant  was  incompetent,  by  reason  of  infancy.  See  Com. 
Dig.  tit.  Testmoigne,  b.  3  ;  Jones  v.  Mason,  2  Str.  833.  Or  where  he  was  interested  in  the 
subject  matter  of  the  instrument.  See  Swire  v.  BeU,  5  T.  R.  371 :  Honeywood  v.  Peacock, 
3  Camp.  196;  Goss  v.  Tracey.  1  P.  Wms.  287;  Godfrey  v.  Norris,  1  Str.  34;  HoviU  v. 
Stephenson,  5  Bing.  493 ;  Wilman  v.  Worrall,  8  C.  &  P.  300. 

(The  rule  is  the  same  where  the  attesting  witness  is  incompetent  as  a  party  to  the  suit, 
or  on  the  ground  of  interest.  Bellamy  v.  Caines,  3  Rich.  354 ;  Haynes  v.  Rutter,  24  Pick. 
,242.) 

Note  439. — It  has  been  said  that,  if  the  witness  is  incompetent  from  interest  at  the 
time  of  attestation  and  at  the  trial,  his  attestation  is  a  nullity.  Svrire  v.  Bell,  cited  in 
the  text  (n.  2),  seems  to  favor  this  notion,  and  nothing  is  said  as  to  the  party's  knowledge 
of  the  fact  at  the  time  of  attestation,  though  the  latter  is  doubtless  a  reasonable  qualifica- 
tion.   See  1  Stark.  Bv.  325,  330  (6th  Am.  ed.) 

In  Nelius  v.  Brickell's  Adm'r  (1  Hayw.-  Rep.  19),  the  bond  *ied'  upon  was  attested  by 
the  obligor's  wife,  and  the  obligee,  on  the  trial,  would  have  established  it  by  proof  of  her 
handwriting;  aed  non  allocatur;  and  by  the  court:  —  "The  witness  was  mcompetent 
from  the  beginning,  and,  if  she  could  not  be  admitted  as  a  witness,  much  less  ought  her 
handwriting  to  be  received  as  evidence."  See,  also,  per  Yeates,  J.,  in  Hamilton  v.  Mars- 
den,  6  Binn.  Rep.  50 ;  Lautermilfch  v.  Kneagy,  3  Serg.  &  Rawle,  202. 

A  party  may  call  a  subscribing  witness  interested  against  him,  so  as  to  exclude  him 
from  testifying,  and  compel  him  to  give  evidence  (Price  v.  Wood,  7  Monroe,  223) ;  but  he 
is  not  obliged  to  do  so.  He  may  show  his  interest,  and  then  resort  to  proof  of  his  hand- 
writing. See  ante,  note  438.  And  where  the  witness's  interest  is  in  favor  of  the  party, 
he  may  do  the  same  thing.  He  is  not  obliged  to  call  him  in  order  to  see  whether  the 
other  party  will  object,  Crowell  v.  Kirk,  3  Dev.  357,  per  Ruffin,  J.  But  the  incompetency 
of  the  vritness  must  be  shown.  The  court  have  no  right,  on  inspection  and  from  the 
identity  of  name  merely,  to  infer  that  the  subscribing  witness  is  a  party  to  the  instrument, 
and  allow  evidence  of  his  handwriting.  Jackson  ex  dem.  Bovrman  v.  Christman,  4  Wend. 
Rep.  377,  278,  288  ;  (Kinney  v.  Flynn,  2  R.  J.  319. 

(Where  the  subscribing  witness  becomes  incompetent,  through  no  fault  or  agency  of 
the  party  claiming  under  the  instrument,  such  witness  need  not  be  called  to  prove  its 
execution  ;  it  may  be,  proved  as  though  not  witnessed.  Robertson  v.  Allen,  16  Ala.  106. 
Not  so,  where  vritness  became  incompetent  vpith  plaintiff's  assent.  .  Edwards  v.  Perry,  21 
Barb.  606  ;  5  Bing.  498.  But,  where  the  law  does  not  render  a  witness  incompetent  on 
the  ground  of  interest,  the  attesting  witness  must  undoubtedly  be  called,  notwithstanding 
he  has  an  interest  in  the  event  of  the  suit.  Code  of  N.  Y.,  §§  398,  899.  See  Jones  v. 
Jones,  12  Rich.  Law  (S.  C.)  116,  holding  that  a  note  cannot  be  proved  by  proof  of  the 
handwriting  of  the  attesting  witness,  a  free  negro.  If,  however,  the  execution  of  the 
instrument  is  proved  by  another  witness  without  objection,  the  attesting  witness  need  not 
be  called.     Ward  v.  Whitney,  4  Seld.  442.) 

(3)  Coghlan  v.  Williamson,  1  Doug.  93 ;  Barnes  v.  Trompowsky,  7  T.  R.  265  ;  Wallis  v. 
Delanoy,  Id.  n.  c;  Glubb  v.  Edwards,  3  Mo.  &  R.  300. 

(4)  As  in  Dublin.  Doe  d.  Dounsell  v.  Caperton,  9  C.  &  P.  112.  See  further.  Prince  v. 
Blackburn,  3  East,  250  ;  1  B.  &P.  360  ;  Ward  v.  Wells,  1  Taunt.  161 ;  Hodnett  v.  Forman, 
1  Stark.  R.  90  ;  Austin  v.  Rumsey,  2  C.  &  K.  736.  The  rule  applies,  notwithstanding  the 
power  to  examine  witnesses  on  interrogatories,  under  1  Wm.  IV,  c.  22  ;  Glubb  v.  Edwards, 
ut  swpra. 

The  rule  is  the  same  in  this  country.  Valentine  v.  Piper,  23  Pick.  85 ;  Newsom  v.  Lus- 
ter, 13  111.  175 ;  Cox  v.  Davis,  17  Ala.  714;  Gordon  v.  MUler,  1  Carter  (Ind.)  531 ;  TeaU  v. 
Van  Wyck,  10  Barb.  (N.  Y.)  376 ;  18  Wend.  178. 
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In  like  manner,  the  handwriting  of  attesting  witnesses  may  he  received 
where  they  cannot  be  found  after  strict  and  diligent  inquiry.  Every  case 
upon  this  subject  must  depend  on  its  own  peculiar  circumstances.  It  may, 
however,  be  useful  to  give  a  few  examples  of  what  amount  of  inquiry  will 
be  sufficient.  (1) 

(1)  In  Warden  v.  Fermor  (2  Camp.  283),  Lord  Ellenborough,  C.  J.,  said  that  the  proof 
of  search  ought  to  he  watched  very  narrowly. 

The  search  must  be  diligent  and  made  in  good  faith  (Van  Dyne  v.  Thayer,  19  Wend. 
162  ;  13  Id.  178 ;  Wilson  v.  Betts,  4  Denio,  201) ;  and  if  there  he  suspicious  circumstances 
attending  the  instrument,  there  must  also  he  proof  of  the  identity  of  the  party  executing 
it.    Brown  v.  Kimball,  25  Wend.  259, 

Note  440. — It  is  to  be  presumed,  in  the  first  instance,  that  the  subscribing  witnesses 
were  present,  and  attested  aU  that  their  signature  to  the  instrument  purports.  See  Big- 
fried  V.  Levan,  6  Serg.  &  Eawle,  311 ;  Whitaker  v.  Salisbury,  15  Pick.  544.  Hence,  they 
cannot  be  dispensed  with,  on  the  mere  suggestion  of  the  party  that  they  know  nothing  of 
the  execution.  See  Whitaker  v.  Salisbury,  Siijjras.  But  where  there  was  distinct  evidence 
that  they  were  not  present  at  the  execution,  and  not  the  slightest  probability  that  their 
testimony  could  thrbw  any  light  on  that  question,  the  court  allowed  the  execution  to  he 
proved,  as  if  the  instrument  had  not  been  attested.  Taylor  v.  Meekly,  4  Yeates'  Rep.  79. 
See  Harding  v.  Cragie,  8  Verm.  Rep.  '"'Ol,  508. 

The  circumstances  enumerated  in  the  text  have  been  very  uniformly  held  suificient  to 
dispense  with  the  subscribing  witnesses. 

Where  the  absence  of  the  sabscribing  witness  is  relied  on,  it  is  not  necessary  that  he 
should  he  out  of  the  country  ;  but  absence  beyond  the  process  or  jurisdiction  of  the  court, 
is  enough  to  allow  a  resort  to  inferior  evidence.  Clark  v.  Sanderson,  3  Binn.  Rep.  192 ; 
Jackson  ex  dem.  Edson  v.  Gager,  5  Cow.  Rep.  383  ;  M'Pherson  v.  Rathbone,  11  Wend.  98, 
99  ;  P.elletreau  v.  Jackson.  Id.  123  ;  S.  C,  in  error  under  title  of  Jackson  ex  dem.  Varick  v. 
Waldron,  13  Id.  178  ;  Homer  v.  Wallis,  11  Mass,  Rep.  309  ;  Sluby  v.  Champlin,  4  John. 
Rep.  461 ;  Engles  v.  Bruington,  4  Yeates'  Rep.  345  ;  Hempstead  v.  Bird,  2  Day's  Rep.  293 ; 
Ungles  V.  Graves.  2  Blackf.  Rep.  191 ,  (Selly  v.  Clark,  4  Hawks.  265  ;  The  People  v.  Row- 
land, 5  Barb.  449  ;  10  Barb.  376 ;  Foot  v.  Cobb,  18  Ala.  585  ;  Gordon  v.  Miller,  1  Carter 
(Ind.)  531.)  In  North  Carolina  it  has  been  held,  that  a  mere  tem/pora/ry  absence  will  not 
answer,  even  though  the  witness  he  sick  also.  Gordon  v.  Payne,  Martin's  N.  Car.  Rep. 
72 ;  Harvey  v.  Jones,  Id.  41.  It  is  not  required  that  a  commission  be  sent,  if  the  witness 
is  out  of  the  state,  or  at  any  place  where  his  personal  attendance  before  the  commission- 
ers cannot  be  enforced.  See  the  cases  swpra,  particularly  Clark  v.  Sanderson,  and  what  is 
there  said  by  Yeates,  J.,  at  pp.  196,  197 ;  also  Irving  v.  Irving,  2  Hayw.  Rep.  27,  28  ;  Sent- 
ney  v.  Overton,  4  Bibb,  445 ;  Den  v.  Van  Houten,  5  Halst.  Rep.  260 ;  Jones  v.  Cooprider,  1 
Blackf.  47,  and  note  1,  at  pp.  48,  49;  Ford  v.  Hale,  1  Monroe,  23;  Barfield  v.  Hewlett,  4 
Miller's  Lou.  Rep.  118 ;  Grouse  v.  Duffield,  12  Mart.  Lou.  Rep.  539  ;  Lynch  v.  Postle- 
thwaite,  7  Id.  69,  209.  Otherwise,  in  Vermont,  where  the  witness's  residence  is  known, 
and  he  lives  within  a  reasonable  distance  from  the  place  of  trial.  Rich  v.  Trimble,  2 
Tyl.  Rep.  349.  A  similar  doctrine  has  been  held  in  Tennessee.  Love  v.  Payton,  1 
*494  Tenn.  Rep.  (Overton),  255  ;  *Shepherd  v.  Goss,  Id.  487.  But,  in  the  latter  state,  the 
rule  is  now  in  accordance  vrith  the  general  course  of  adjudication  in  other  states. 
Stump  V.  Hughes,  5  Hayw.  Rep.  93  ;  Irving  v.  Irving,  2  Id.  27,  28.  In  a  case  of  absence 
from  the  state  you  may,  in  general,  resort  at  once  to  the  next  best  evidence.  But,  if  the 
witness  is  in  the  state,  so  that  you  can  oblige  him  to  appear  before  the  commissioners,  it 
is  otherwise.  Hautz  v.  Rought,  2  Serg.  &  Rawle,  349.  In  New  York,  where  the  trial  was 
in  Onondaga  county,  and  a  subscribing  witness  was  in  Dutchess,  who,  from  age  and  ill 
health,  was  shown  incapable  of  attending  as  a  witness,  held,  that  the  instrument  could 
not  be  established  by  proof  of  the  witness's  handwriting  ;  but  his  examination  under  an 
order  of  the  court,  or  under  the  statute,  should  have  been  taken,  as  then  he  might  have 
been  cross-examined.    Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60. 

If  there  is  ground  for  presuming  that  the  witness's  absence  from  the  state  is  collusive, 
and  was  procured  by  the  party  in  order  to  be  let  in  to  give  secondary  evidence,  the  testi- 
mony of  the  witness  will  not  be  dispensed  vdth.  See  per  Tilghman,  C.  J.,  and  Yeates,  J., 
in  Clark  v.  Sanderson,  3  Binn.  Rep.  195,  198. 

If  the  witness  cannot  be  found  upon  diligent  inquiry,  it  is  the  same  as  if  he  were 
proved  dead,  or  technically  absent.  Clark  v.  Sanderson,  3  Binn.  Rep.  192  ;  Jackson  ex 
dem.  Edson  v.  Gager,  5  Cowen's  Rep.  383 ;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cow.  140; 
Ingram  v.  Hall,  1  Hayw.  Rep.  207  ;  Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60,  66 
Whittemore  V.  Brooks,  1  Greenleaf^ Rep.  59,  60;  Sluby  v.  Champlin,  4  John.  Rep.  461 
Baker  V.  Blount.  2  Hayw.  Rep.  404  ;  Jackson  ex  dem.  Lansing  v.  Chamberlain,  8  Wend. 
620  ;  note  to  Jones  v.  Cooprider,  1  Blackf.  Rep.  49  ;  Spring  v.  South  Carolina  Insurance 
Co.  8  Wheat.  269. 

What  shall  amount  to  diligent  inquiry  is  a  question  to  be  decided  by  the  court,  and 
depends  so  much  upon  the  circumstances  of  each  case,  that  no  rule  very  generally  appli- 
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cable  can  be  laid  down  with  regard  to  it.  The  principle  to  be  extracted  from  the  cases 
seems  to  be,  that  the  court  must  be  satisfied  that  a  diligent  and  bona  fide  search  for  the 
subscribing  witness,  has  been  made.  Per  Tracy,  Senator,  in  Jackson  ex  dem.  Varick  v. 
Waldron,  13  Wend.  199.  The  rules  and  practice  of  the  courts  leave  this  point  with  some 
latitude  of  discretion.  Per  Kent,  C.  J.,  in  Jackson  ex  dem.  Livingston  v.  Barton,  11  John. 
Eep.  65.  But  this  means  a  sound  legal  discretion — a  discretion  itself  the  subject  of  review. 
Per  Tracy,  Senator,  Jackson,  ex  dem.  Varick  v.  Waldron,  siipra.  The  requisition  for  the 
subscribing  witnesses  is  not,  however,  to  be  pushed  beyond  a  reasonable  extent ;  and  if 
the  party  show  that  he  has  neglected  nothing  in  the  way  of  search,  inquiry,  &c.,  which 
afforded  a  rational  hope  of  procuring  them,  this  is  all  that  the  law  will  exact.  Conrad  v. 
Farrow,  5  Watt's  Bep.  537. 

In  the  following  cases  it  was  held  that  due  diligence  had  been  used : — Where  inquiry 
appeared  to  have  been  made  for  the  subscribing  witness  to  a  bond,  at  the  house  of  the 
obligor  and  obligee,  without  being  able  to  obtain  any  intelligence  of  such  a  person.  Cunliffe 
V.  Sefton,  3  East,  183.  So,  where  proof  was  adduced  that  diligent  inquiry  was  made  at 
the  witness's  usual  residence,  and  that  the  inquirer  was  told,  as  well  there  as  by  the  wit- 
ness's father,  that  he  had  absconded  to  avoid  his  creditors  and  was  not  to  be  found, 
Crosby  v.  ercy,  1  Taunt.  Rep.  364.  Also,  where  it  appeared  that  the  witness  had  been 
a  pauper  in  K.,  and  that  inquiry  had  been  made  there  of  the  selectmen,  overseers  of 
the  poor,  and  others,  who  said  that  the  witness  had  gone  to  see  his  relations  in  C,  out 
of  the  state  ;  it  being  shown  further  by  another  witness  that,  about  eighteen  days  before  he 
saw  the  attesting  witness  get  into  a  stage,  and  understood  he  was  going  to  C.  Dudley  v. 
Sumner,  5  Mass.  Rep.  444.  So  where,  a  fortnight  before  the  trial,  fruitless  inquiry  was 
made  of  the  clerk  and  agent  of  the  witness  ;  five  or  six  days  before  the  trial,  a  like  inquiry 
was  made  at  his  house,  of  his  wife  and  servant,  but  without  obtaining  any  information ; 
and  a  bailiff,  from  whom  the  witness  had  escaped,  swore  that  he  had  searched  and  could 
not  find  him.  Morgan  v.  Morgan,  9  Bing.  359.  And  where  it  was  shown  that  the  witness 
had  been  inquired  after,  at  the  request  of  the  attorney  (by  one  who  knew  liim,  but  who  had 
not  seen  him  for  eighteen  months),  at  coffee-houses,  and  other  places  where  he  thought 
he  might  hear  of  him,  and  without  success ;  held  sufficient,  without  showing  inquiry 
made  of  tlie  parties  who  executed  the  agreement.  Evans  v.  Curtis,  3  Carr.  &  Payne,  396. 
Where  it  appeared  that  a  witness  had  once  resided  at  a  particular  place  within  the  juris- 
diction of  the  court,  several  years  ago,  faithful  and  fruitless  inquiries  made  there,  to  ascer- 
tain where  she  removed  to,  have  been  held  suflBlcient.  Pelletreau  v.  Jackson,.  11  Wend. 
110,  113, 133.     See  S.  C,  on  error  under  title  Jackson  ex  dem.  Varick  v.   Waldron,  13 

Wend.  178. 
*495    *Sometime3  the  witness's  past  residence  at  any  one  period  cannot  be  identified. 

A  party  finds  names  subscribed  to  the  attestation  clause,  without  a  visible  liga- 
ment of  connection  with  anything  else  in  the  known  world.  This  is  apt  to  be  so  in 
regard  to  old  transactions  ;  and  it  may,  sometimes,  be  so  too  with  those  of  more  recent 
date.  In  such  cases,  where  no  particular  avenue  to  a  knowledge  of  them  promises  to  be 
more  productive  than  another,  it  is  hard  for  a  party  to  determine  what  to  do.  Clearly  at 
most,  nothing  more  would  be  required  of  him  than  that  he  should  go  where  the  instru- 
ment was  executed,  if  he  can  ascertain  the  place,  or  where  the  party  or  parties  executing 
it  resided,  and,  if  he  was  unsuccessful  in  his  inquiries,  that  would  seem  sufficient.  See 
Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140.  See  M'Gennis  v.  Allison,  11 
Ser.  &  Rawle,  199  ;  Anon.,  Godbolt,  336  ;  Gresl.  Eq.  Ev.  178.  In  Jackson  ex  dem.  Wood- 
ruff V.  Cody  (supra)  the  inquiry  was,  principally  at  the  place  where  the  deed  described 
the  grantor  as  residing ;  and  there  was  also  an  advertisement  inserted  in  a  newspaper  of 
that  place ;  and  nothing  appearing  to  show  that  further  inquiry  would  have  been  likely  to 
prove  availing,  it  was  deemed  sufiicient.  The  advertisement  in  the  newspaper  was  proba- 
bly well  enough,  but  not  necessary.  See  per  Le  Blanc,  J.,  in.  Cunliffe  v.  Safton,  3  East, 
183,  188 ;  per  Mansfield,  C.  J.,  in  Crosby  v.  Percy,  1  Taunt.  Rep.  365,  366.  If  the  person 
inquiring,  in  such  case,  should  ascertain  that  the  witness  resided,  or  was  seen  at  some  sub- 
sequent period,  at  a  particular  place,  inqiiiry  should  doubtless  appear  to  have  been  made 
there,  if  that  was  within  the  j  urisdiction  of  the  court,  and  there  was  no  evidence  that  the 
witness  had  left  such  place  ;  but  if  he  only  received  vague  information,  such  as,  that  a 
person  of  that  name  had  left,  and  "  gone  down  the  river,"  or  "  over  the  mountain,"  &o., 
it  will  not  be  required  that  he  should  have  followed  him.  Conrad  v.  Farrow,  5  Watts' 
Rep.  536,  537, 538.  See  Whittemore  v.  Brooks,  1  Qreenl.  Rep.  59 ,  Where  inquiry  was  made 
among  the  former  acquaintances  of  the  witness,  fourteen  miles  from  where  she  was 
last  known  to  Uve,  who  had  not  heard  of  her  for  thirty  years,  and  it  appeared  that  the 
family  in  which  she  resided  had  left  the  state  many  years  ago  ;  held,  that  a  reasonable 
presumption  of  her  death  or  absence  was  made  out ;  though  inquiry  at  the  place  of  her 
last  known  residence  would  have  been  mor«  satisfactory.  Jackson  ex  dem.  Lansing  v. 
Chamberlain,  8  Wend.  630,  633,  634.  In  Cooke  v.  Woodrow  (5  Crauch,  13),  the  subscrib- 
ing witness  "  had,  upwards  of  a  year  ago,  left  the  District  of  Columbia."  Before  he  left 
he  declared  his  intention  of.  going  "  to  the  northward,  that  is  to  say,  to  Philadelphia  or 
New  York,  and  said  he  had  a  wife  in  New  York."  The  witness  went  from  said  district  to 
Norfolk ;   when  he  got  there,  he  declared  he  should  go  on  farther  south,  but  where  was  not 
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known ;  and  the  person  testifying  to  these  facts,  said  he  had  not  heard  of  the  subscribing 
witness  for  the  last  twelve  months.  The  cause  was  tried  in  the  Circuit  Court  of  the  Dis- 
trict of  Columbia ;  and  besides  what  is  stated  above,  it  was  shown  that  a  subpcena  had 
issued  to  the  marshal  of  the  district,  and  that  the  marshal  could  not  find  the  witness  in 
the  district.  The  Circuit  Court  refused  to  allow  inferior  evidence  to  be  given  under  these 
circumstances,  which  decision  was  affirmed  on  error ;  and  per  Marshall,  C.  J.,  who  deliv- 
ered the  final  opinion  i  "  In  the  present  case,  it  does  nof  appear  to  the  court  that  the  testi- 
mony of  the  subscribing  witness  could  not  have  been  obtained,  if  proper  diligence  had 
been  used  for  that  purpose.  It  does  not  appear  that  the  witness  had  ever  left  Norfolk. 
It  is  not  stated  that  any  inquiry  concerning  him  had  been  made  there.  If  such  inquiry 
had  been  made,  and  he  could  not  be  found,  evidence  of  his  handwriting  might  have  been 
permitted."  Id.  p.  14.  In  Wardell  v.  Fermor  (3  fcamp.  Eep.  3fl2),  a  person  who  had 
been  clerk  to  the  witness  swore,  that  the  latter  disappeared  about  a  year  ago,  and  had 
not  since  been  heard  of;  another  swore  that  he  had  repeatedly  called  at  the  witness's 
ofiBce  in  Seething  Lane,  without  being  able  to  learn  any  tidings  of  him.  But  no  evidence 
was  given  of  an  inquiry  at  the  house  the  witness  had  occupied  at  Sydenham.  Lord 
Ellenborough  said  it  was  possible  the  witness  might  have  been  shut  up  there  all  the  time, 
and  that  his  attendance  might  have  been  enforced  by  a  subpoena  ;  and  therefore  refused 
to  allow  inferior  evidence  without  some  further  account  of  him.     Id.  283,  284. 

The  party  should  make  his  inquiry  and  search  in  proper  season.  See  Mills  v.  Twist,  8 
John.  Eep.  121,  stated  infra.  He  should  likewise,  in  order  that  there  may  be  no  doubt 
as  to  the  bona  fides  of  the  search,  carry  with  him  a  subpoena.  See  Whittemore  v.  Brooks, 
1  Green).  Rep.  59.  But,  where  the  only  subscribing  witness  to  a  receipt  had  made  a 
deposition,  and  seven  days  before  the  trial  went  out  of  the  jurisdiction  of  the  court,  not 
having  been  subpoenaed,  but  without  the  party  being  apprised  of  his  intention ;  held, 
that  his  handwriting  might  be  proved.  Hamilton  v.  M'Gtuire,  3  Serg.  &  Rawle, 
*496  478.  Otherwise,  it  seems,  where  there  is  ground  for  supposing  *collusion  between 
the  ^vitness  and  the  party  seeking  to  introduce  the  inferior  evidence.  See  Gresl. 
Eq.  Ev.  178,  179 ;  also  infra. 

The  necessity  of  an  actual  inquiry  may  be  superseded  by  presumptions  arising  from 
the  circumstances.  Thus,  where  an  attested  instrument  was  executed  out  of  the  state,  the 
court  presumed  the  witnesses  resided  there,  and  allowed  inferior  proof.  Barfield  v. 
Hewlett,  4  Mill.  Lou.  Rep.  118 ;  Grouse  v.  Duffield,  12  Mart.  Lou.  Rep.  539.  In  a  case 
tried  in  1813,  where  a  deed  executed  at  New  York  forty-four  years  previous,  to  which 
A.  &  M.  were  subscribing  witnesses,  was  offered,  and  S.,  a  merchant  of  New  York,  testified 
that  he  had  lived  in  that  city  before  and  since  the  date  of  the  deed,  that  he  knew  A., 
whose  handwriting  he  identified,  but  did  not  know  M.,  and  had  made  no  inquiry  after 
liim  ;  held,  that  the  impossibility  of  procuring  the  witness  might  be  presumed.  Jackson 
ex  dem.  Livingston  v.  Burton,  11  John.  Rep.  64.  In  Wardell  v.  Fermor  (2  Campb.  383), 
proof  of  a  commission  of  bankruptcy  against  the  witness,  and  that  he  had  not  surren- 
dered, though  the  commission  had  issued  twelve  months  before,  was  held  sufficient, 
prima  fade,  to  allow  secondary  evidence.  "  As  W.  (the  witness)  did  not  appear  to  his 
commission,'"  said  Lord  Ellenborough,  "  I  must  presume  he  was  out  of  the  kingdom. 
Had  he  been  at  S.  (the  witness's  last  residence),  at  the  time  fixed  for  his  surrender,  I 
must  suppose  he  would  have  surrendered,  to  save  himself  from  a  capital  felony."  Id. 
284,  285.  But  where  the  inquirer  swore  he  had  learned  that  the  attesting  witness  kept 
out  of  the  way  to  avoid  an  arrest ;  held,  not  sufficient,  though  he  was  the  son  of  the 
opposite  party.    Pytt  v.  Griffith,  6  Moore,  538.     See  note  to  Booker  v.  Bowles,  2  Blackf.  98. 

In  some  cases  the  courts,  in  determining  the  amount  of  diligence  to  be  required  in 
searching  for  the  witness,  seem  to  have  placed  stress  on  the  circumstance  that  the  paper 
attested  by  him  was  comparatively  unimportant  in  the  cause.  See  per  Mansfield,  C.  J., 
delivering  the  opinion  in  Crosby  v.  Percy,  1  Taunt.  Rep.  364.  365,  366 ;  Gresl.  Eq.  Bv. 
178.  But  in  Wardell  v.  Fermor  (2  Camp.  Rep.  283,  284),  Lord  Ellenborough  said,  in  allu- 
sion to  the  dictum  in  Crosby  v.  Percy  {supra),  "  I  am  disposed  to  treat  whatever  falls 
from  the  learned  chief  justice  of  the  Common  Pleas  with  the  greatest  respect ;  but  I  do 
not  see  how  secondary  evidence  is  to  be  admitted  or  rejected  according  to  the  nature  of 
the  deed  to  be  proved.  It  must  depend  upon  the  possibility  of  procuring  the  attendance 
of  the  attesting  witness ;  not  upon  the  testimony  he  is  likely  to  give."  See  also,  McCon- 
nell  V.  Brown,  Litt.  Sel.  Cas.  461,  463,  463,  stated  ante,  note  428. 

An  evident  design  of  the  witness  fraudulently  to  withhold  liis  testimony  from  the  party 
requiring  it,  will,  many  times,  be  a  circumstance  of  considerable  importance,  in  determin- 
ing whether  further  efforts  to  procure  him  should  have  been  made.  Baker  v.  Blount,  2 
Hayw.  Rep.  404.  See  Kay  v.  Brookman,  3  Carr.  &  Payne,  555  ;  Burt  v.  Walker,  4  Barn. 
&  Aid.  697 ;  Gresl.  Eq.  Ev.  178.  Particularly  if  there  be  ground  for  supposing  collusion 
between  the  witness  and  the  party  against  whom  he  is  to  testify.  Mills  v.  Twist,  8  John. 
Bep.  721  ;  Hill  v.  PhilUps,  5  Carr.  &  Payne,  359  ;  Gresl.  Eq.  Ev.  178.  Indeed,  if  it  be 
shown  that  the  witness  is  kept  out  of  the  way,  at  the  instance  of  such  party,  this  would 
seem  of  itself,  a  sufficient  ground  for  allowing  the  other  side  to  prove  the  witness's  hand 
writing.  See  per  Borough  &  Park,  Justices  in  Pytt  v.  Moore,  6  Moore,  539  ;  per  Heath, 
J.,  in  Gibson  v.  Mlnet,  1  H.  Black,  633 ;  per  Haywood,  J.,  in  Ingram  v.  Hall,  1  Hayw. 
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*49'7     *Evidence  of  handwriting  was  admitted,  on  proof  that  a  commission 
of  bankruptcy  had  been  sued  out  twelve  months  before  against  the 
subscribing   witness,  who   had  not   appeared   at   the   time   fixed   for  his 
surrender.  (1) 

Inquiries  for.  Where  tHe  clerk  of  the  defendant,  who  was  the  attesting 
witness  to  a  bond,  on  being  suposnaed,  said  that  he  would  not  attend,  and 
the  trial  had,  in  consequence  of  his  absence  been  put  ofi"  twice,  and  inquiry 

Eep,  207.  But  this  will  not  be  presumed  from  the  mere  fact  that  the  witness  is  the  son 
of  the  party  against  whom  he  is  sought  to  he  used.  *  Id  Where  the  witnesses  were  the 
defendant's  sons  (one  of  wjiom,  however,  was  of  age,  and  not  living  with  Mm),  and 
the  plaintiff  did  not  attempt  to  subpoena  them,  till  the  day  previous  to  the  circuit,  when  he 
inquired  of  the  defendant  concerning  them,  who  told  him  that  they  had  gone  on  a  jom-- 
ney  a  few  days  before  to  the  west,  which  was  false,  one  of  them  having  been  seen  at  his 
house  on  the  same  day  or  the  night  previous )  held,  that  these  facts  were  not  sufBcient  to 
lay  a  foundation  for  proving  the  execution  of  the  instrument  by  inferior  evidence ;  and 
this,  notwithstanding  an  officer  had  been  employed  by  the  plaintiff,  who,  on  the  day  after 
his  interview  with  the  defendant,  taade  diligent  search,  and  could  not  find  the  witnesses. 
These  facts,  say  the  court,  would  have  been  a  aufiicient  excuse  for  not  bringing  on  the 
trial ;  and  might,  perhaps,  be  ground  for  a  rule  to  help  the  party,  if  the  same  deception 
should  be  repeated.  They  speak  of  Ounliffe  v.  Sefton,  and  Crosby  v.  Percy  {supra),  as 
the  strongest  in  favor  of  a  relaxation  of  the  rule,  but  regard  them  as  by  no  means  reach- 
ing the  principal  case  ;  for  in  the  latter,  timely  and  sufficient  diligence  was  not  shovm. 
Mills  V.  Twist,  8  John.  Rep.  121.     See  Pytt  v.  Griffith,  6  Moore,  538. 

The  inquiry  must  be  hona  fide.  Where  there  is  reason  to  suspect  collusion  between 
the  party  seeking  to  give  secondary  evidence  and  the  witness,  a  rirfd  account  of  him  wiU 
be  required.  See  per  Tilghman,  C.  J.,  and  Yeates,  J.,  in  Clark  v.  Sanderson,  3  Binn.  Rep. 
195,  198  ;  Crosby  v.  Percy,  1  Taunt.  865. 

Parties  to  the  suit,  and  persons  interested,  according  to  the  rule  almost  universally 
recognized  in  the  United  States,  are  competent  to  testify  on  the  question  of  due  search, 
absence,  death,  &c.,  as  to  a  subscribing  witness  ;  and,  indeed,  in  respect  to  most  of  the 
facts  necessary  for  the  admission  of  evidence  of  the  subscribing  witness's  handwriting. 
Interest,  or  the  fact  of  the  person  called  being  a  party  to  the  record,  cannot,  in  general, 
operate  as  a  ground  of  exclusion  if  he  is  competent  in  other  respects.  See  the  cases  cited 
ante,  note  19  ;  also,  post,  note  446. 

The  rule  as  to  the  nature  of  the  testimony  admissible  with  a  view  of  proving  the  death, 
absence,  &c.,  of  the  subscribing  witnesses,  will  not,  we  apprehend,  be  found  materially 
different  from  that  which  prevails  where  similar  facts  are  required  to  be  established  in 
other  cases.  How  far  hearsay  may  be  received  on  these  preliminary  questions,  does  not 
appear  to  be  very  accurately  defined  in  any  of  the  numerous  decisions  under  this  head. 
They  generally  exhibit,  however,  a  good  deal  of  latitude  in  this  particular,'allowing  the 
person  making  search  for  the  witness  to  detail  nearly  everything  which  he  was  told  by 
those  of  whom  he  inquired.  The  case  of  Doe  ex  dem.  Johnson  v.  Johnson  (2  Chitt.  Rep. 
196),  speaks  directly  to  this  point.  There,  evidence  was  given  of  the  witness  halving  gone 
to  sea  upwards  of  twenty  years  ago,  and  that  he  had  not  since  been  heard  of,  except  some 
time  hack  he  called  on  his  brotlier ;  the  party  also  showed  that  the  brother  hsid  been 
applied  to,  and  that  he  said  he  knew  nothing  of  it.  Garrow,  B.,  who  tried  the  cause, 
adjudged  the  evidence  insufficient  to  admit  proof  of  handwriting  and  a  verdict  was  taken 
with  liberty  to  move  to  set  it  aside.  Phillips  accordingly  moved,  and  referred  to  Crosby 
v.  Percy  {supra)  to  show  that  the  brother's  answer,  upon  inquiry  of  him,  was  admissible. 
But,  per  Lord  EUenborough :  "  The  answer  in  that  case  was  that  a  party  had  absconded 
to  avoid  his  creditors;  besides  which,  other  circumstances  induced  the  court  to  admit 
secondary  evidence ;  here,  the  evidence  of  what  the  brother  said  clearly  could  not  have 
been  received,  since  it  was  a  fact ;  but  the  evidence  that  inquiries  were  frequently  made, 
and  the  parties  knew  nothing  of  the  man,  might  certainly  have  been  been  admitted."  Id. 
197.  Philips  further  contended  that,  in  case  of  written  instruments,  evidence  is  always 
given  of  answers  to  inquiries  as  to  the  existence  of  papors,  and  of  search  made  after  them. 
But  by  tTie  Oourt :  "  the  evidence  of  what  the  brother  said  cannot  certainly  be  admitted, 
whilst  the  brother  himself  could  have  been  called.  The  only  evidence  admissible  is  the 
general  evidence  that  unsuccessful  inquiries  were  made,  but  not  the  particular  facts." 
The  evidence  was  held  sufficient,  however,  independent  of  the  brother's  answer.  See  S. 
C.,  somewhat  differently  stated  in  the  text,  in  note.  And  see  also  per  Cowen,  J.,  in  Van- 
dyne  V.  Thayer,  19  Wend.  162,  165.  Where  general  answers  to  inquiries  made  concern- 
ing a  person  are  given  in  evidence,  it  is  doubtless  proper  for  the  other  side  to  go  into 
particulars,  and  show  precisely  what  answers  were  given,  so  as  to  test  the  bcma  fides 
and  diligence  of  the  search.  Further  on  this  subject,  see  the  notes  under  the  head  of 
hearsay. 

(1)  Warden  v.  Fermor,  ut  supra. 
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had  been  made  for  him  at  the  defendant's  house  and  in  the  neighborhood, 
it  was  held(l)  that  a  sufficient  foundation  had  been  laid  for  the  reception  of 

secondary  evidence,  principally  on  the  ground  of  collusion. 
*498     *The  answer  made  to  inquiries,  whether  at  public  offices,  or  at  the 

residence  of  the  subscribing  witness,  or  of  his  relative,  or  in  his 
neighbprhood — even  what  he  has  said  or  written  himself — appears  to  liave 
been  received  in  some  catses.  Such  evidence  appears  to  be  admissible, 
where  it  is  of  an  original,  and  not  of  a  hearsay  character ;  with  regard  to 
which,  the  distinction,  as  we  have  seen,  often  leads  to  questions  of  great 
nicety.  In  one  case  (2)  evidence  of  the  handwriting  of  a  subscribing  wit- 
witness  was  received,  an  inquiry  after  him  having  been  made  at  the 
Admiralty,  from  which  it  appeared,  by  the  last  report,  that  he  was  serving 
on  board  some  ship,  but  in  what  ship  it  was  not  known.  In  another  case, 
(3)  a  subscribing  witness  was  not  produced,  but  his  father  proved  that  he 
had  parted  on  bad  terms  with  his  son,  that  his  son  afterwards  enlisted  in 
the  army,  and  that,  upon  inquiry  at  the  war  office,.he  was  informed  that  the 
regiment  in  which  his  son  had  enlisted,  had  sailed  for  India.  In  another 
ease,  (4)  the  Court  of  Common  Pleas  held,  that  evidence  of  the  handwriting 
of  an  attesting  witness  had  been  properly  admitted,  after  proof  that  diligent 
inquiry  had  been  made  for  him  at  his  usual  place  of  residence,  (5)  where,  in 
answer  to  the  inquiry,  information  was  received  (and  also  from  the  father 
of  the  attesting  witness),  that  he  had  absconded  to  avoid  his  creditors,  and 
was  not  to  be  found.  Inquiry  for  the  subscribing  witness  to  a  bond  at  the 
residences  of  the  obligor  and  obligee,  has  also  been  lield  sufficient.  (6) 

It  was  held  sufficient,(7)  for  dispensing  with  the  necessity  of  calling  the 
subscribing  witness,  to.  show  that  he  expressed  an  intention  of  leaving 
the  country,  and  that  he  had  reasons  for  doing  so,  in  order  to  avoid  a 
criminal  charge,  and  that  his  relations  had  not  seen  him  since  he  expressed 
such  intention  of  departing.  In  another  case,  (8)  it  was  proposed  to  inquire, 
whether  a  subscribing  witness  had  stated  where  he  resided,  in  order  to 
show  that  inquiries  had  been  made  at  his  residence,  and  that  the  answer 
to  such  inquiries  was,  that  he  had  gone  to  America,  evidence  was  also  ten- 
dered to  the  eifect  that  some  seafaring  men  had  said  they  had  seen  the 
subscribing  witness  in  America ;  but  this  latter  evidence  was  rejected  as 

insufficient.  (9) 
*499     *In  one  case(lO)  two  letters  received  fi-om  the  subscribing  witness, 

purporting  to  be  written  from  America,  were  received  in  evidence, 
to  show  that  he  was  not  within  the  jurisdiction  of  the  court. 

Blindness  not  sufficient  eatise,  nor  illness.  In  the  case  of  the  blindness 
of  a  subscribing  witness,  it  would  be  enough,  according  to  an  old  ruling  by 

(1)  Burt  V.  Walker.  4  B.  &  A.  699. 

(2)  Parker  v.  Hoskins,  2  Taunt.  223. 

(3)  Wyatt  v.  Bateman,  7  C.  &  P.  587. 

(4)  Crosby  v.  Percy,  1  Taunt.  365. 

(5)  See  also  Wilman  v.  Worrall,  8  C.  &  P.  380. 

(6)  Cunliffe  v.  Sefton,  2  East,  183.    But  see  Pitt  v.  Griffith,  6  B.  Moore,  538,  contra. 

(7)  Kay  v.  Brookman,  3  C.  &  P.  555. 

(8)  Doe  d.  Beard  y.  Powell,  7  C.  &  P.  617. 

(9)  See  further  upon  the  search  after  attesting  witnesses,  Morgan  v.  Morgan,  9  Bin^. 
359 ;  Falmouth  (Earl)  v.  Roberts,  9  M.  &  W.  469 ;  Mller  v.  Miller,  2  N.  C.  76 ;  Spooner 
V.  Payne,  4  C.  B.  938 ;  Austin  v.  Rumsey,  2  C.  &  K.  786. 

(The  declarations  of  the  subscribing  witness  in  regard  to  his  residence,  as  well  as 
inquiries  made  at  his  late  residence,  and  the  answers  received,  are  admissible  to  account 
for  the  non-production  of  the  witness  The  People  v.  Rowland,  5  Barb.  449  ;  19  Wend. 
165 ;  9  Cowen,  149.  But  it  has  been  held,  that  the  absence  of  a  party  from  the  State, 
when  put  directly  in  issue,  cannot  be  proved  by  general  reputation  (State  Bank  v.  Sea  well, 
18  Ala.  616) ;  and  where  he  has  been  absent  and  not  heard  from  for  more  than  seven 
years,  his  return  cannot  be  proved  by  hearsay.     Smothers  v.  Mudd,  9  B.  Mon.  490.) 

(10)  Prince  v.  Blackburn,  2  East,  249. 
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Holt,  C.  J.,(l)  to  prove  his  handwriting,  without  producing  him  as  witness. 
And  upon  that  authority,  Parke,  B.,  adopted  the  same  course,  in  a  modern 
case  at  Nisi  Prius  ;(2)  admitting  at  the  same  tune,  that  there  was  strong 
reason  for  requiring  the  presence  of  the  witness,  who,  though  blind,  might 
recollect  the  particulars  of  the  transaction.  The  principle  of  the  general 
rule  undoubtedly  applies  to  such  a  case ;  £ind  it  has  been  recently  decided 
at  Nisi  Prius,  (3)  on  a  review  of  all  the  authorities  upon  the  subject,  that 
the  presence  of  a  subscribing  witness  is  not  to  be  dispensed  with  on  account 
of  his  blindness.  The  rule  may  probably  be  considered  as  settled,  in  con- 
formity with  this  last  decision. 

Illness  is  not,  in  general,  a  sufficient  reason  for  dispensing  with  the  attend- 
ance of  an  attesting  witness;  (4)  Such  a  relaxation  of  the  rule  has  not  yet 
been  made,  and  it  would  obviously  be  liable  to  great  abuse.  In  the  case  of 
permanent  illness,  however,  it  does  not  seem  unreasonable  that  the  presence 
of  the  witness  should  be  dispensed  with.  (5) 

Where  subscribing  witness  fictitious,  or  unauthorized,  or  denies,  <&c.  An 
instrument,  purporting  to  be  attested  by  a  subscribing  witness  may  be 
proved,  as  if  there  were  no  subscribing  witness,  where  the  name  of  a 
fictitious  person  is  inserted  as  that  of  an   attesting  witness,(6)  or  where 

(1)  Wood  V.  Drury,  1  Ld.  Kaym.  734. 
(3)  Pedler  v.  Paige,  1  Mo.  &  R.  25&. 

(3)  Cronk  or  Crank  v.  Frith,  2  Mo.  &  R.  363 ;  S.  C,  9  C.  &  P.  197,  by  Lord  AMDger,  C.  B. 

(4)  Harrison  v.  Blades,  3  Camp.  458,  by  Lord  Ellenborough,  C.  J. 

(5)  In  Jones  v.  Brewer  (4  Taunt.  47).  Lord  Mansfield,  C.  X,  said,  that  perhaps  in  some 
instances  of  sickness,  the  handwriting  of  a  subscribing  witness  migitt  be  proved.  In  that 
case  the  court  refused  a  rule  to  examine  an  attesting  witness  upon  interrogatories. 

(6)  Note  441. — All  the  cases  are  a^eed  that,  in  the  instances  enumerated  in  the  text, 
you  may  treat  the  instrument,  though  attested,  precisely  as  if  it  were  unattested,  and 
prove  the  execution  by  any  testimony  which  would  be  proper  were  there  no  subscribing- 
witnesses ;  i.  e.,  by  proving  the  handwriting  of  the  maker,  his  acknowledgments,  &c.,  &c. 
See  per  Walworth,  Chancellor,  Jackson  ex  dem.  Varick  v.  Waldron,  13  Wend.  183,  184  ; 
and  per  Tracy,  Senator,  Id.  196 ;  Pelletreau  v.  Jackson,  11  Id.  133,  per  Nelson,  C  J. ; 
M'Pherson  v.  Rathbone,  Id.  99,  per  Savage,  C.  J. ;  Clark  v.  Sanderson,  3  Binn.  Rep.  192 ; 
Handy  v.  The  State,  7  Harr.  &  John.  43,  48,  49 ;  Whittemore  v.  Brooks,  1  Greenl.  Rep. 
57  ;  Duncan  v.  Beard,  3  Nott  &  M'Cord,  400  ;  Halloway  v.  Lawrence,  1  Hawks'  Rep.  49, 50  ; 

Gilliam's  Adm'r  v.  Perkinson's  Adm'r.  4  Rand.  Rep.  535  ;  Gregory  v.  Baugli,  4  Id.  636, 
*500  per  Green,  J.;  Famsworth  v.  Briggs,  5  Peters'  Rep.  319  ;  Miller's  *Estate,  3  Rawle, 
318 ;  Bayer  v.  Norris,  1  Harringt.  Rep.  33  ;  Bennet  v.  Robinson's  Adm'r,  3  Stewart  & 
Porter,339  ;  Raines  v.  Phillips,  1  Leigh,  483.  So  in  Virginia,  where  a  mulatto  is  incompe- 
tent as  a  witness ;  an  instrument  to  which  his  name  appears  as  a  subscribing  witness, 
may  be  proved  as  though  it  were  unattested.  Gilliam's  Administrator  v.  Perkinson's 
Administrator,  4  Rand.  335. 

But  the  handwriting  of  the  subscribing  witnesses,  where  there  are  such,  is,  in  general, 
the  next  best  evidence  in  the  absence  of  their  testimony ;  and  before  the  handwriting  of 
the  maker,  or  his  acknowledgments,  can  be  received  as  sufficient  to  establish  the  execu- 
tion, a  reason  must  be  furnished  for  failing  to  produce  this  species  of  evidence.  It  is 
proper,  therefore,  to  notice  what  circumstances  shall  let  the  party  in  to  prove  the  execu- 
tion of  a  deed  by  the  handwriting  or  acknowledgment  of  the  maker,  when  the  same  is 
attested. 

We  have  seen  that  he  cannot  do  this,  without  first  accounting  for  the  absence  of  the 
subscribing  witnesses.    See  ante,  note  424 ;  also  ante,  note  440.    See  also  the  text. 

Even  then,  according  to  most  cases,  it  is  not  of  course  to  allow  the  deed  to  be  proved  by 
identifying  the  handwriting  of  the  party.  And  accordingly,  in  New  York,  where  the 
subscribing  witnesses  to  a  deed  could  not  be  produced,  held  that  the  next  best  evidence 
was  proof  of  their  handwriting,  and  that  proof  of  the  handwriting  of  the  party  was  a 
"  third  degree  of  evidence,"  not  sufficient  to  establish  the  execution,  unless  a  foundation 
was  first  laid  by  showing  a  fair,  bona  fide,  and  unavailing  effort  to  prove  the  handwriting- 
of  the  witnesses.  Pelletreau  v.  Jackson,  11  Wend.  110;  S.  C,  in  error  under  title  of 
Jackson  ex  dem,  Varick  v.  Waldron,  13  Id.  178  ;  M'Pherson  v.  Rathbone,  11  Id.  96. 
This  doctrine  has  been  expressly  sanctioned  in  the  Supreme  Court  of  t"lie  United  States. 
Clark  V.  Courtney,  5  Peters'  Rep.  319.     See  Cram  v.  Morris's  Lessee,  6  Id.  598,  615,  616. 

So,  also,  in  Pennsylvania,  though  all  the  judges  agreed  that  proof  of  the  handwiiting 
of  the  party  was  more  satisfactory  tlian  that  of  tlie  subscribing  -witnesses.  Clark  v.  San- 
derson, 3  Binn.  Rep  192.    See.  also,  M'Gennis  v  .Allison,  10  Serg.  &  Rawle,  199  ;  Hamilton 
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V.  Marsden,  6  Binn.  45  et  seq.  Likewise  in  Virginia.  Gilliam's  Adm'r  v.  Perkinson'a 
Adm'r,  4  Rand.  Rep.  825 ;  per  Green,  J.,  in  Gregory  v.  Baugh,  4  Id.  636.  See  Somerville 
V.  Sullivaut,  1  Call's  Rep.  560,  561 ;  Raines  v.  Phillips,  1  Leigh,  483.  So,  too,  semble,  in 
Maryland  (The  State  v.  Handy,  7  Harr.  &  John,  48,  49);  in  Maine  (Wliittemore  v.  Brooks, 
1  Greenl.  Rep.  60);  Delaware  (Boyer  v.  Morris,  1  Harringt.  Rep.  23);  North  Carolina  (Jones 
V.  Blount,  1  Ilayw.  Rep.  338  ;  Irving  v.  Irving,  3  Id.  27 ;  Halloway  v,  Lawrence,  1  Hawks' 
Rep.  49);  and  in  the  latter  state  the  rule  has  been  carried  so  far  in  one  case,  that  where 
the  witness  to  a  bond  attested  it  by  making  his  mark,  instead  of  writing  his  name,  the 
court  held  the  party  bound  to  show,  before  he  was  allowed  to  prove  the  obligor's  hand- 
writing, that  there  was  once  such  a  man  as  the  witness,  and  that  he  "  used  to  make  his 
mark  in  the  manner  that  it  appeared  to  have  been  made  to  the  bond,"  Nelius  v.  Brickell's 
Adm'r,  1  Hayw.  19.  But  in  Engles  v.  Bruington  (4  Yeates'  Rep.  346),  the  court  said,  that 
to  attempt  to  prove  a  marke  "  was  idle  and  ridiculous."  See,  also,  Gilliam's  Adm'r,  v. 
Perkinson's  Adm'r.  4  Rand.  Rep.  335  Gregory  v.  Baugh,  4  Id.  636,  per  Green,  J.  The 
general  doctrine  has  been  recognized  in  Massachusetts,  as  to  instruments  requiring  a, 
subscribing  witness  in  order  to  render  them  valid,  or  those  where  something  more  than 
the  mere  signature  of  the  party  is  necessary  to  be  established  in  order  to  prove  the  execu- 
tion ;  e.  g.  instruments  under  seal.  Otherwise ,  however,  as  to  attested  promissory  notes. 
Homer  v.  Wallis,  11  Mass.  Rep.  309.  See  Whi  taker  v.  Salsbury,  15  Pick.  Rep.  534.  As 
to  the  doctrine  in  South  Carolina,  soe  the  cases  cited  from  the  reports  of  that  state,  post 
note,  443.  See,  also,  as  to  the  doctrine  in  Kentucky,  Ford  .v.  Hale,  1  Monroe.  23  ;  and  in 
Ijouisiana,  Barfield  v.  Hewlett,  4  Miller's  Lou.  Rep.  118  ;  Lynch  v.  Postlethwaite,  7  Mart. 
Lou.  Rep.  69,  209 ;  Crouse  v.  Duffield,  12  Id.  539. 

The  same  degree  of  diligence  and  effort  to  prove  the  handwriting  of  the  witness  should 
be  shown,  before  admitting  evidence  of  that  of  the  party,  as  is  required  in  respect  to  the 
endeavor  to  procure  the  personal  attendance  of  the  witness.  Per  Nelson,  J.,  delivering 
the  opinion  in  Pelletreau  v.  Jackson,  11  Wend.  123  ;  per  Tracy,  Senator,  S.  C.  in  error, 
under  title,  Jackson  ex  dem.  Varick  v.  Waldron,  13  Wend.  196,  et  seq.    See  Pord  v.  Hale, 

I  Monroe,  33  ;  Raines  v.  Phillips,  7  Leigh,  484.  per  Brooke,  P.  The  party's  inability  to 
prove  the  handwriting  will  not  be  inferred  from  the  facts  that,  the  witness's  attestation 
took  place  twenty-four  years  ago,  when  she  was  sixteen  or  twenty  years  of  age,  and  that 

she  soon  after  moved  away,  and  had  not  deen  heard  firom  since ;  especially,  if  there 
*501     are  persons  who  were  formerly  acquainted  with  her,  and  might  *be   called  to 

testify,  but  who  are  not  called.  Pelletreau  v,  Jackson,  11  Wend.  133,  134  ;  S.  C.  in 
error,  under  title  Jackson  ex  dem.  Varick  v.  Waldron,  13  Id.  178.  See  Jackson  ex  dem. 
Livingston  v.  Burton,  11  John.  Rep.  64;  Clarke's  Lessee. v.  Courtney,  5  Peters'  Rep.  319. 
Where  the  brother  of  the  witness  was  called  to  prove  his  handwriting,  who  did  not 
recognize  it,  and  said  it  did  not  resemble  that  of  his  brother,  this  was  held  sufScient  to 
allow  proof  of  the  party's  signature.  If  his  own  brother,  says  the  court,  could  not  prove 
his  signature,  it  is  fairly  inferable  that  it  could  not  be  proved.     M'Pherson  v.  Rathbone, 

II  Wend.  96,  99.  Search  made  for  proof  of  the  handwriting  of  the  witness,  where  she 
last  resided,  but  without  effect,  is  enough  to  allow  proof  of  the  handwriting  of  the  party. 
Clerk  V.  Sanderson,  3  Binn.  Rep.  193,  195.  et  seq. 

If  the  obligor  in  a  bond  fraudulently  remove  a  witness,  this  appearing  will  let  in  proof 
of  the  obligor's  handwriting,  acknowledgments,  &c.  Per  Heath,  J.,  in  Gibson  v.  Minet, 
1  H.  Black.  623.     Per  Haywood,  J.,  in  Ingram  v.  Hall,  1  Hayw.  Rep.  207. 

Where  the  handwriting  of  the  malcer  of  the  instrument  may  be  resorted  to,  it  is, 
in  general,  prima  fade  evidence  of  everything  else  necessary  to  complete  execution. 
Sigfried  V.  Levan,  6  Serg.  &  Rawle,  311.  'Tliis  proposition  will  also  be  found  recognized 
in  most  of  the  cases  cited  supra. 

The  declarations  of  the  maker  may  be  resorted  to,  to  prove  the  instrument,  wherever 
you  are  permitted  to  resort  to  his  handwriting.  Conrad  v.  Farrow,  5  Watts'  Rep.  536  ; 
Irving  V.  Irving,  3  Hayw.  Rep.  27,  28  ;  Taylor  v.  Meekly,  4  Teates'  Rep.  79 ;  Halloway  v, 
Lawrence,  1  Hawks'  Rep.  49,  50 ;  Miller's  Estate,  3  Rawle,  31 8.  Bat  in  Louisiana,  proof 
by  the  acknowledgment  of  a  party  has  been  called  a  very  weak  and  most  suspicious 
species  of  testimony.  Plique  v.  Labranche,  9  Lou.  Rep.  563.  See  ante,  note  139.  The 
party's  acknowledgment  may  be  implied  by  his  acts  or  his  silence  under  certain  circum- 
stances. Hill  V.  Scales,  7  Terg.  410.  In  Conrad  v.  Farrow  {supra),  the  court  seem  to 
have  assumed  that  the  common  law  preferred  evidence  of  handwriting  of  the  maker 
to  that  of  his  confessions.  Such,  however,  does  not  appear  to  be  the  doctrine  as  laid 
down  by  our  anther;  for  he  puts  the  various  modes  of  proof  mentioned  as  proper  for 
such  cases  in  a  way  wliich  seems  to  imply,  that  either  the  handwriting  of  the  maker, 
proof  by  witnesses  present  at  the  execution,  or  admissions,  may  be  resorted  to  at  the 
pleasure  of  the  party  seeking  to  establish  the  instrument.  So  in  Pelletreau  v.  Jackson 
(11  Wend.  123),  Nelson,  J.,  after  enumerating  the  instances  in  which,  according  to  our 
author,  an  attested  deed  may  be  proved  as  if  there  were  no  subscribing  witnesses,  says : 
"  In  all  these  cases  the  execution  of  the  deed  may  be  proved  by  proving  the  handwriting 
of  the  party  or  by  his  admissions."  See  also  per  Yates  and  Breckenridge,  J's,  in  Clark  v. 
Sanderson,  3  Binn.  Rep.  198,  199 ;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  236. 

In  South  Carolina,  to  prove  an  unattested  instrument,  a  witness  was  called  who  was 
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incompetent  to  testify  to  handwriting,  and  whose  only  knowledge  of  the  instrument 
was,  that  he  was  present  when  the  party  signed  a  paper,  said,  at  the  same  time,  to  contain 
similar  contents  ;  but  he  did  not  pretend  to  identify  the  one  in  question  as  being  that,  by 
any  other  circumstance  ;  and  the  court  held,  that  before  such  testimony  could  be  received, 
the  inability  to  prove  the  handwriting  of  the  party  must  be  first  showed.  Hunter  v. 
Qlenn,  1  Bail.  Bep.  542,  543,  544. 

If,  however,  none  of  the  modes  of  proof  before  spoken  of  are  attainable,  then  the  law 
allows  a  resort  to  collateral  circumstances  (Hunter  v.  Glenn,  supra) ;  as,  the  acts  of  the 
opposite  party  recognizing  the  instrument  as  valid  and  subsisting  (see  Jackson  ex  dem. 
Bowman  v.  Christman,  4  Wend.  283,  283  ;  Rex  v.  The  Inhabitants  of  Longnor,  4  Barn.  & 
Adol.  647) ;  or  other  testimony  not  intrinsically  incompetent,  and  leading  the  mind  to 
believe  that  the  instrument  is  genuine.  In  all  cases,  says  Haywood,  J  ,  speaking  on  this 
subject,  where  it  is  apparent  that  positive  testimony  is  unattainalsle,  there  must  be  a 
recurrence  to  testimony  founded  on  presumptions ;  therein  requiring,  first,  the  most  satis- 
factory presumptive  proof  that  can  be  had,  and,  in  default  of  that,  the  next  best,  until  we 
have  passed  through  all  the  several  grades  of  circumstances  that  raise  presumptions, 
from  that  which  Lord  Coke  terms  the  violent,  until  we  arrive  at  that  which  excites  the 
light  presumption  that  moveth  not  at  all.  Ingram  v.  Hall,  1  Hayw.  Hep.  207.  See  ante, 
note  177.  The  influence  of  circumstances  in  authenticating  instruments  is  the  most 
remarkable  in  the  case  of  ancient  writings,  of  which  we  shall  speak  in  a  subsequent 
note.  Tlie  general  doctrine,  as  applicable  to  recent  transactions,  was  carried  to  a  singular 
extent,  in  a  case  decided  in  1824,  in  South  Carolina.  The  suit  was  on  a  note,  and  the 
defense  set  up  by  the  administratrix  of  the  maker,  was,  that  it  had  been  given  in 
*502  consideration  of  adulterous  intercourse  between  *the  plaintiff,  who  was  the  payee, 
and  the  intestate.  On  the  trial,  to  establish  this  defense,  the  defendant,  among 
other  things,  produced  certain  letters  which  had  been  written,  as  was  alleged,  by  the  ■ 
procurement  of  the  plaintiff;  they  were  not  signed,  and  it  appeared  the  plaintiff  could 
not  write  ;  proof  was  offered  of  their  having  been  found  among  the  papers  of  the  intes- 
tate, that  he  was  in  the  habit  of  taking  letters  out  of  the  post-oiEce  which  had  a  particular 
mark  upon  them,  such  as  appeared  on  these,  and  the  post-office  stamp  was  also  identified. 
The  defendant  submitted  the  letters  themselves  as  containing  internal  evidence  of  their 
being  the  letters  of  the  plaintiff. 

The  presiding  j  udge,  however,  refused  to  allow  them  to  be.  read  ;  and  on  motion  for  a 
new  trial,  Nott,  J.,  delivered  the  opinion  of  the  court  on  this  part  of  the  case  as  follows : 
"  The  usual  method  of  proving  an  instrument  of  writing,  where  there  is  no  subscribing 
witness,  is  by  proof  of  the  handwriting.  But  that  could  not  be  expected  in  this  case,  as 
the  party_  cannot  write.  Even  if  her  name  had  been  subscribed  to  the  letters,  the  diffi- 
culty would  not  have  been  lessened.  Some  other  method  must  therefore  be  resorted  to, 
and  why  may  not  the  letters  be  looked  into?  If  they  furnish  internal  evidence  of  the 
source  from  whence  they  were  derived,  I  can  see  no  reason  why  we  may  not  avail  our- 
selves of  that  evidence.  Thus,  for  instance,  if  they  relate  to  facts  which  cannot  be  known 
to  any  other  person,  it  will  be  presumed  that  they  were  written  by  her  authority.  If  they 
embrace  a  number  of  facts  which  relate  to  her  and  her  situation,  and  which  cannot  apply 
to  any  other  person,  each  of  those  facts  constitutes  a  link  in  the  chain  of  circumstances, 
which  go  to  strengthen  the  presumption.  In  ordinary  cases  such  evidence  will  not  be 
allowed,  because  the  writing  is  always  presumed  to  be  by  the  person  by  whom  it  pur- 
ports to  be  written,  and  proof  of  the  handwriting,  therefore,  is  higher  evidence.  But 
in  the  present  case,  the  evidence  offered  was  the  best  which  the  nature  of  the  case  could 
afford.  Whether  it  would  have  been  sufficient  to  establish  the  fact,  is  another  question 
but  I  think  it  ought  to  be  submitted  to  the  jury."  Singleton  v.  Bremar,  Adm'x  &c  1 
Harp.  Kep.  201,  310. 

There  is  another  class  of  cases  where  you  are  generally  driven  in  the  first  instance  to 
collateral  circumstances,  acknowledgments,  &c.,  in  order  to  connect  a  party  with  a  paper 
sought  to  be  proved  against  him.  This  happens  frequently  when  the  paper  is  printed 
throughout,  and  the  printer  is  unknown,  or  a  party  to  a  suit.  Comparison  by  the  types, 
devices,  &c.,  has  been  allowed,  in  Pennsylvania,  to  connect  the  defendant,  an  editor  of  a 
newspaper,  with  the  publication  sought  to  be  established.  McCorkle  v.  Binns,  5  Binn. 
Rep.  340.  Printers,  it  is  said,  know  a  newspaper  by  the  type,  and  can  generally  ascertain 
the  source  of  a  publication  from  that  circumstance.  Accordingly,  in  an  action  for  a  libel 
against  the  publisher  of  the  Ontario  Messenger,  a  printer  was  called,  who  said  he  had  been 
at  the  office  of  the  defendant,  and  had  seen  a  paper  called  the  Ontario  Messenger  printed 
there  ;  he  was  not  particularly  acquainted  with  the  paper,  but  believed  that  the  one  pro- 
duced was  printed  with  the  types  used  in  the  defendant's  ofiice;  and  held,  that  this  was 
prima  fade  sufficient  to  connect  the  defendant  with  the  publication.  Southwick  v.  Ste- 
vens, 10  John.  Rep.  443.  See  M'Corkle  v.  Binns,  5  Binn.  Rep.  340.  To  prove  that  the 
defendant  was  a  broker,  a  witness  produced  one  of  his  cards :  held,  not  in  evidence  unless 
it  was  received  from  the  defendant  himself.  And,  per  Abbott,  C.  J.,  the  proper  way  is  to 
give  the  defendant  notice  to  produce  his  cards,  and  then  prove  one  as  a  copy  or  give  parol 
evidence  of  the  contents.    Clark  v.  Copp,  1  Carr.  &  Payne,  199. 

In  a  subsequent  note,  several  cases  are  cited  going  to  show  that  possession  of  a  deed  by 
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*603     the  *name  of  a  real  person  has  been  -written  upon  the  instrument,  hut 

not  by  himself  ;(1)  or  where  the  person  who  has  put  his  ng,me  as 

attesting  witness,  did  so  without  the  knowledge  Or  consent  of  the  parties  ;{2) 

a  grantee  or  otliei  person  claiming  under  it,  will  in  general  be  presumptive  evidence  of 
ddivery,  when  connected  witli  proof  of  the  other  ingredients  of  complete  execution. 
This  results  from  one  of  the  great  leading  principles  of  presumptive  evidence,  viz :  that 
things  are  held  to  be  legally  and  properly  in  their  existing  state  until  the  contrary  be 
shown.  See  ante,  note  177.  And  it  is  no  less  applicable  to  other  writings  than  to  deeds. 
Thus,  the  plaintiff  sued  on  an  account  for  moneys  advanced  for  the  building  of  a  vessel ; 
and,  on  the  trial,  the  defendant  offered  a  paper  purporting  to  be  the  plaintiff's  account 
with  such  vessel ;  it  was  proved  to  be  in  the  plaintiff's  handwriting,  but  was  not  signed 
by  him  ;  and  he  objected  to  it  for  the  want  of  such  signature,  and  because  there  was  no 
proof  of  delivery  of  it  to  the  defendant ;  but  held  that  the  paper  was  sufficiently  authen- 
ticated to  render  it  competent,  and  that  the  possession  of  it  by  the  defendant  was  enough 
to  raise  the  presumption  (which  must  prevail  unless  repelled),  that  the  account  was  ren- 
dered by  the  plaintiff  to  tlie  defendant,  and  csime  properly  to  the  defendant's  hands. 
Nichols  V.  Alsop,  10  Conn.  Rep.  363.     See  ante,  note  137. 

If  there  be  no  evidence  of  authenticity  the  instrument  cannot  be  read  to  the  jury  ;  but 
if  there  be  any  fact  or  circumstance  tending  to  prove  the  authenticity,  froin  which  it 
might  be  presumed,  then  the  instrument  is  to  be  read  to  thq  jury,  and  the  question,  like 
others  matters  of  fact,  is  for  their  decision.  Per  Duncan,  J.,  delivering  the  opinion  of  the 
court  in  Sigfried  v.  Levan,  6  Ser.  &  Rawle,  308,  313 ;  Dodge  v.  Bank  of  Kentuckyy  3  Marsh. 
Ken.  Rep.  613  ;  Curtis  v.  Hall,  1  South.  Rep.  148 ;  Stahl  v.  Berger,  10.  Ser.  &  Rawle,  170 ; 
Pigott  V.  Halloway,  1  Binn.  Rep.  443,  443  ;  The  President,  Managers  and  Company  of  the 
Berks  &  Dauphin  Turnp,  Road  v.  Myers,  6  Ser.  &  Rawle,  13.  , 

And  when  a  primg,  facie  cause  of  execution  has  once  been  made,  the  court  is  not  to  allow 
the  other  party  to  adduce  counter  proof  before  the  instrument  is  read,  and  thus  assume  to 
take  the  question  from  the  j  ury.  Fisher  v.  Kean,  1  Watts'  Rep.  378.  See  Childerston  v. 
Hammon,  9  Ser.  &  Rawle,  68 ;  McCorkle  v.  Biuns,  5  Binn.  Kep.  340,  350 ;  Commissioners 
of  Berks  County  v.  Ross,  3  Id.  539. 
(1)  Fassett  v.  Brown,  Peake  N.  C.  P.  33 ;  Cussous  v.  Skinner,  11  M.  &  W.  161. 
(3)  M'Craw  v.  Gentry,  3  Camp.  338. 

Note  443.  —  Such  persons  are  not  subscribing  witnesses  within  the  meaning  of  the  rule 
on  this  subject,  and  therefore  need  not  be  produced,  nor  their  handwriting  proved.  See 
ante,  note  434. ' 

Likewise,  where  it  is  shown  that  the  name  of  the  witness  was  put  to  the  instrument  by 
another,  without  the  witness's  knowledge  or  assent,  he  is  not  tfl  be  regarded  as  an  attest- 
ing witness.  Handy  v.  The  State,  7  Harr.  &  John.  49,  See  also,  Allen  v.  Martin,  1  N. 
Car.  Law  Rep.  373. 

,  If  the  subscribing  witness  fails  to  prove  the  due  execution  of  the  instrmnent,  the  party 
may  establish  th,e  fact  by  other  evidence.  Whitaker  v.  Salisbury,  15  Pick.  534,  543,  544 ; 
Sigfried  v.  Levan,  6  Serg.  &  Rawle,  308  ;  Taylor  v.  Meekly,  4  Yeates'  Rep.  79 ;  Patterson 
V.  Tucker,  4  Halst.  Rep.  333;  Miller's  Estate,  3  Rawle,  318;  Boxer  v.  Rabeth,  1  Gow'a 
Eep.  175  ;  Boyer  v.  Norris,  1  Harringt.  Rep.  33,  33.  Even  should  the  witness  deny  his 
attestation,  or  give  evidence  tending  to  disprove  the  execution  (which  he  is  competent  to 
do  though  he  confess  his  signature,  ante,  notes  61,  60),  the  party  may  contradict  him. 
Whitaker  v.  Salisbury,  15  Pick.  544 ;  Sigfried  v.  Levan,  6  Serg.  &  Rawle,  308  ;  Taylor  v. 
Meekly,  4  Yeates'  Rep.  79  ;  Hall  v.  Phelps,  3  John.  Rep.  452 ;  Handy  v.  The  State,  7  Harr. 
&  Jolin.  43, 48, 49  ;  HoUoway  v.  Lawrence,  1  Hawks'  Rep.  49, 50 ;  Booker  v.  Bowles,  3  Blackf. . 
Rep.  90 ;  Vernon  v.  Hammet,  1  Hill's  Rep.  369.  The  witness's  handvmting  may  be 
proved,  notwithstanding  his  doubt  or  denial  of  it ;  and  this  has  been  called  the  most  usual  - 
and  direct  proof ;  but,  in  such  case,  it  ought  to  be  very  clear  and  satisfactory.  Pearson  v. 
Wightman,  1  Kep.  Const.  Ct.  So.  Car.  336.  And  where  the  handwriting  is  distinctly 
proved,  the  instrument  is  to  be  read  to  the  jury,  and  if  they  find  the  fact  of  execution,  the 
court  will  not  disturb  the  verdict.    Id. ;  Patterson  v.  Tucker,  4  Halst.  Rep.  332. 

The  party  calling  the  witness,  however,  will  not  be  allowed  to  impeach  his  character 
for  truth.  Whitaker  v.  Salisbury,  15  Pick.  544 ;  Brown  v.  Bellows,  4  Id.  194.  Though 
it  has  been  held  that  he  may  prove  previous  contradictory  statements  of  the  witness. 
Brown  v.  Bellows,  4  Pick.  Rep.  179,  187,  188,  194  ;  Cowden  v.  Reynolds,  12  Serg.  &  Rawle, 
381 ;  Sigfried  v.  Levan,  6  Id.  308,  314.  See  Crowell  v.  Kirk,  3  Dev.  357,  per  Ruffin,  J.  It 
is  difficult,  however,  to  reconcile  the  latter  cases  with  the  general  rule  which  forbids  that 
a  party  shall  be  allowed  to  impeach  his  own  vritness.  See  on  -this  subject  Whitaker  v. 
Brown,  15  Pick.  544.  545. 

Sometimes  a  subscribing  witness  when  called  on  can  recollect  nothing  of  the  execution, 
not  even  the  act  of  signing  by  the  party,  independent  of  the  fact  of  finding  his  (the  wit- 
ness's) name  attached  to  the  attestation.  It  seems  to  be  well  settled  that,  in  such  cases, 
if  the  witness,  in  addition  to  identifying  his  signature,  can  say  that  he  never  attested  a 
writing  without  seeing  it  executed,  this  will  amount  to  very  cogent  evidence  of  the  execu- 
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tion.  It  furnishes  a  presumption  ranging  in  principle  along  with  those  which  arise  from 
artificial  hahits,  of  which  there  are  many.  The  attestation  of  the  witness,  in  these  and 
similar  instances,  has  been  likened  to  a  memorandum,  used  to  refresh  his  recollection ; 
and,  in  ascertaining  how  far  the  witness  must  go  in  order  to  allow  the  point  of  execution 
to  be  submitted  to  the  jury,  the  reader  may  be  materially  aided  by  several  of  the  cases 
stated  post  in  the  notes  on  the  examination  of  witnesses,  where  the  general  subject  of 
memoranda  is  considered,  and  several  dicta  bearing  directly  upon  the  present  inquiry, 
introduced.  See  particularly  The  State  v.  Bawles,  and  Collins  v.  Lemasters,  cited  in  those 
notes,  also  Pearson  v.  Wightman,  1  Rep.  Const.  Ct.  So.  Car.  336  ;  Dan  v.  Brown,  4  Cowen's 
Rep.  486,  489. 

{Proof  of  mUs.  Liberal  presumptions  will  be  made  in  favor  of  the  due  execution  of 
wills  after  the  lapse  of  many  years,  where  there  are  no  circumstances  of  suspicion ;  4 
Wend.  377  ;  Butler  v.  Benson.  1  Barb.  526  ;  in  opposition  even  to  the  testimony  of  a  sub- 
scribing witness ;  Jauncey  v.  Thome,  3  Barb.  Ch.  40.  Where  the  attestation  clause  is  in 
the  usual  form,  and  there  has  been  a  considerable  lapse  of  time,  the  court  will  infer  a 
compliance  with  the  statute ;  Nelson  v.  McGiflFert,  3  Barb.  Ch.  158 ;  for  instance,  the 
testator's  request  of  the  witness  to  sign  as  such  may  be  implied ;  Brown  v.  De  Selding, 
4  Sand'.  10 ;  but  not  against  the  evidence ;  Seymour  v.  X&n  Wyck,  6  N.  Y.  130.  _  The 
attestation  clause  being  in  due  form,  mere  want  of  recollection  on  the  part  of  the  witness 
will  not  invalidate  the  instrument ;  but  its  due  execution  will  not  be  presumed  in  such  a 
case,  in  opposition  to  the  positive  testimony ;  Lewis  v.  Lewis,  11  N.  Y.  330.  The  publi- 
cation is  sufficient,  if  made  in  any  intelligible  form  ;  Coffin  v.  Coffin,  83  N.  Y.  9.  One  of 
the  witnesses  being  dead,  and  the  attestation  clause  being  in  due  form,  the  jury  may 
infer  from  the  accompanying  circumstances  a  due  execution  of  the  will  in  opposition  to 
the  testimony  of  the  living  witness ;  Orser  v.  Orser,  21  N.  Y.  51.  If  the  testator  be 
unable  to  write,  and  direct  one  of  the  witnesses  to  sign  his  name,  and  otherwise  complies 
with  the  statute,  thi^  is  a  valid  execution  of  a  will ;  Robins  v.  Coryell,  37  Barb.  556.) 

If  the  witness  recognizes  his  signature,  and  says  that  he  has  no  recollection  of  the  fact 
of  its  being  executed  in  his  presence,  but  that,  seeing  his  signature  to  it,  he  has  no  doubt 
he  saw  it  executed ;  this  has  always  been  received  as  sufficient  proof  of  execution.  Per 
Bayley,  J.,  in  Maugham  v.  Hubbard,  1  Mann.  &  Ryl.  7.  See  also  Russell  v.  Coffin,  8  Pick. 
Rep.  143 ;  per  Ewing,  C.  J.,  in  Den  v.  Downam,  1  Green's  Rep.  142  ;  Merrill  v.  The  Ithaca 
&  Owego  Railroad  Co.,  16  Wend.  508  ;  Curie  v.  Donald,  1  Wash.  Rep.  58  ;  Denn  ex  dem. 
Gaston  v.  Mason,  1  Coxe's  Rep.  10,  and  note  at  p.  11 ;  Patterson  v.  Tucker,  4  Halst.  333, 
332, 333  ;  per  Sutherland,  J.,  delivering  the  opinion,  in  Jackson  ex  dem.  Bowman  v.  Christ- 
man,  4  Wend.  377,  282 ;  Wheeler  v.  Hatch,  3  Fairf  389  ;  Brown  v.  Anderson,  1  Monroe, 
198.  Accordingly,  in  Hall  v.  Luther  (13  Wend.  491),  a  subscribing  witness  to  a  bond, 
given  by  an  under-sheriff  with  sureties  to  the  sheriff,  swore  that  he  remembered  the  sheriff 
was,  on  the  day  of  its  date,  taking  bonds  of  his  deputies  ;  that  he  recollected  seeing  some 
of  the  obligors  at  the  time,  but  could  not  say  he  saw  A.  and  B.,  two  of  them  ;  he,  however, 
recognized  his  own  handwriting,  and  presumed  he  saw  all  the  obligors  sign  or  heard  them 
acknowledge  it,  or  he  would  not  have  witnessed  it ;  held,  prima  facie  sufficient  to  entitle 
the  instrument  to  be  read  in  evidence.  See  Miller's  Estate.  3  Rawle,  313,  317,  318. 
Where  one  of  two  subscribing  witnesses  to  a  deed  did  not  recollect  witnessing  it,  but 
identified  his  own  handwriting,  and  said  he  had  no  doubt  he  saw  it  executed,  "  as  he  was 
not  in  the  habit  of  signing  his  name  to  what  he  did  not  see  executed ;"  it  appearing  also 
that  the  other  witness  was  out  of  the  State,  and  proof  being  given  of  his  handwriting : 
held,  sufficient  to  allow  the  instrument  to  go  to  the  jury,  unless  there  was  reason  to  sus- 
pect or  believe  the  deed  to  be  a  forgery.  Russell  v.  Coffin,  8  Pick.  Rep.  143,  A  subscrib- 
ing witness  to  a  warrant  of  attorney  swore,  that  from  certain  memoranda  he  found,  he 
was  at  a  given  place  on  a  particular  day,  being  the  day  the  warrant  bore  date ;  that  his 
jiame  subscribed  thereto  was  his  own  handwriting ;  that  the  seal  appeared  to  have  been 
taken  from  an  engraving  then  and  still  in  his  possession  ;  and  that  from  these  circum- 
stances, he  was  convinced  he  was  present  and  witnessed  the  execution  of  the  instrument. 
This  was  adjudged  enough  to  authorize  a  jury  to  pronounce  the  instrument  duly  executed, 
^although  the  witness  had  not  sworn  to  the  person's  handwriting  who  was  alleged  to  have 
executed  it,  nor  that  the  same  was  executed  by  such  person.  It  is  possible,  say  the  court, 
ithat  the  witness  may  have  quibbled,  and  that  he  saw  the  instrument  executed  by  some 
other  person  than  the  party ;  but  this  approaches  so  near  to  perjury  that  it  is  not  to  be 
presumed  in  respect  to  a  man  of  unimpeached  character.  If  his  character  has  been  proved 
bad,  the  jury  might  have  disregarded  the  evidence.  Pigott  v.  Halloway,  1  Binn.  Rep.  436. 
In  Collins  v.  Lemasters  (2  Bail.  Rep.  141),  a  witness  to  a  deed  recognized  his  own  signa- 
ture, and  was  induced  to  believe  from  that  circumstance  that  it  was  executed  in  his  pre- 
sence ;  he  remembered  the  partifes  to  it  being  together  at  the  time  of  the  supposed  execution, 
but  had  no  recollection  of  having  seen  them  sign,  seal,  deliver,  or  of  hearing  them 
acknowledge  the  deed :  And  held,  that  this  was  enough  to  authorize  the  deed  to  go  to 
the  jury.  The  other  subscribing  witness  was  then  called  by  the  opposite  party,  who 
swore  that  one  of  the  parties  had  not  signed  at  the  time  of  the  attestation,  nor  had  the 
witness  any  recollection  of  such  party  being  present  at  the  attestation.  Upon  this  testi- 
mony, the  case  was  submitted  to  the  jury,  and  they  having  found  in  favor  of  the  deed,  the 
icouit  refused  to  disturb  the  verdict. 
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*504     or  where  the  *attesting  witness,  on  being  called,  denies  having  any 
knowledge  of  the  execution.  (1) 

*505  *  Where  several  witnesses.  If  there  are  several  attesting  witnesses, 
the  absence  of  all  must  be  accounted  for,  before  evidence  of  hand- 
writing can  be  given.  (2)  But  when  the  absence  of  all  the  attesting  witnesses 
is  accounted  for,  it  will  be  sufficient  to  prove  the  handwriting  of  one  of 
them.  (3) 

Proof  of  signature  by  party,  not  necessary.  The  proof  of  the  subscribing 
witness's  handwriting,  in  the  cases  above  cited,  is  evidence  of  the  execution 
of  the  instrument  by  the  party  therein  named,  whose  signature  the  instrument 
purports  to  bear  :  and  for  the  purpose  of  proving  the  execution,  that  is,  that 
the  instrument  produced  was  executed  by  the  party  so  named,  it  will  not  be 
necessary  to  prove  the  handwriting  of  that  party.  (4)     But  it  is  necessary  to 

(1)  By  Lord  Ellenborough,  C.  J.,  in  Grellier  v.  Neale,  Peake  N.  P.  C.  146  ;  Ley  v. 
Ballard,  3  Esp.  178  ;  Fitzgerald  v.  Elsee,  2  Camp.  685 ;  Lemon  v.  Dean,  Id.  686,  n. ;  Talbot 
V.  Hodson,  7  Taunt.  251 ;  Boxer  v.  Robeth,  Qow,  175 ;  Phipps  v.  Parker,  1  Camp.  412, 
contra,  is  overruled.  See  Doe  D.  Davies  v.  Davis,  9  Q.  B.  648,  where  the  attesting  witness 
was  a  marksman.  See  also  Harrison  v.  Harrison,  8  Ves.  185  ;  Doe  d.  Counsell  v.  Caperton, 
9  C.  &  P.  112. 

(2)  Cunliffe  v.  Sefton,  2  East,  183 ;  Wright  v.  Doe  d.  Tatham,  t  A.  &  E.  21. 

(3)  Adam  v.  Kerr,  1  B.  &  P.  360. 

(4)  Adam  v.  Kerr,  vt  supra;  Prince  v.  Blackburn,  3  East,  350 ;  Gough  v.  Cecil,  1  Selw. 
N.  P.  548,  n.;  Milward  v.  Temple,  1  Campb.  375  ;  Kay  v.  Brookman,  7  C.  &  P.  556. 

NoTB  443. — In  cases  proper  for  resorting  to  the  handwriting  of  the  subscribing  witness, 
the  presumption  in  general  is,  that  what  hfe  has  attested  did  take  place  ;  and  hence  proof  of 
his  handwriting  will  ordinarily  make  out  the  execution  suflSciently  to  allow  the  instrument 
to  be  read  in  evidence.  Sigfried  v.  Levan,  6  Serg.&Rawle,  311 ;  Miller's  Estate,  3  Rawle, 
817,  318 ;  Pelletreau  v.  Jackson,  11  Wend.  HO ;  M'Pherson  v.  Rathbone,  Id.  96  :  Lush  v. 
Druse,  4  Id.  313 ;  Ingraham  v.  Hall,  1  Hayw.  Rep.  207  ;  Somerville  v.  SuUivant,  1  Call's 
Rep.  560,  561 ;  Jackson  ex  dem.  Varick  v.  Waldron,  13  Wend,  178  ;  Carroll  v.  Norwood,  1 
Harr.  &  John.  174,  175 ;  Ross  v.  Gould,  5  Greenl.  Rep.  204 ;  Whittemore  v.  Brooks,  2  Id. 
63,  note ;  Mott  v.  DoughAy,  1  John.  Cas.  330 ;  Sluby  v.  Champlin,  4  Id.  461 ;  Jones  v. 
Brinkley,  1  Hayw.  Rep.  20  ;  Jones  v.  Blouut,  Id.  238  ;  Lautermilch  v.  Kneagy,  3  Serg.  & 
Rawle,  202 ;  Hamilton  v.  Marsden,  6  Binn.  Rep.  45  ;  Smith  v.  Chamberlain,  2  N.  Hamp. 
Rep.  440  ;  Parker's  Ex'rs  v.  Passit,  1  Harr.  &  John.  337 ;  Jackson  ex  dem.  Bond  v.  Root, 
18  John.  Rep.  60,  66  ;  Murdock  v.  Hunter's  Rep's,  1  Brock.  Rep.  135 ;  Gilliam's  Adm'r  v. 
Perkinson's  Adm'r,  4  Rand.  825  ;  Parnsworth  v.  Briggs,  6  N.  Hamp.  Rep.  561 ;  Clark's 
Lessee  v.  Courtney,  5  Peters'  Rep.  319 ;  Den  v.  Van  Houten,  5  Halst.  Rep.  273  ;  Patterson 
v.  Tucker,  4  Id.  333  ;  Winn  v.  Patterson,  9  Peters'  Rep.  674,  675,  676.  How  far  the  rule 
will  need  to  be  qualified,  as  it  respects  deeds,  where  the  instrument  does  not  purport  in 
the  body  of  it,  or  in  the  attestation  clause,  to  have  been  sealed,  and  the  only  evidence  of 
an  intent  to  seal  is  an  ink  scroU  opposite  the  party's  name,  may  be  gathered  from  several 
cases,  post,  in  these  notes. 

Before  being  allowed  to  prove  the  instrument  by  evidence  of  the  witness's  handwriting, 
the  non-production  of  all  tlie  witnesses,  if  there  be  more  than  one,  must  be  duly  accounted 
for.  Jackson  ex  dem.  ,Edson  v.  Gager,  5  Cowen's  Rep.  881 ;  Davisop's  Lessee  v.  Bloomer, 
1  Dall.  Rep.  123  ;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140  ;  Jackson  ex 
dem.  Bond  v.  Root,  18  John  Rep.  60 ;  Hautz  v.  Rough,  2  Serg.  &  Rawle,  349 ;  Whitte- 
more V.  Brooks,  1  Greenl.  57,  59  ;  Shepherd  v.  Goss,  1  Tenn.  Rep.  487  ;  1  Stark.  Ev.  328 
(6th  Am.  ed.) ;  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wend.  377  ;  Stump  v.  Hughes, 
5  Hayw.  Rep.  93 ;  Jones  v.  Cooprider,  1  Blackf.  Kep.  47,  49,  note  1 ;  Booker  v.  Bowles,  3 
Id.  90. 

Where  all  the  witnesses  to  a  deed  or  other  instrument  are  dead,  or  absent,  &c.,  there 
being  several,  proof  of  the  handwriting  of  one  of  them  will,  prima  fade,  suffice  to  allow 
the  instrument  to  be  read.  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep^ 
*506  140 ;  Pitzhugh  v.  Croghan,  2  *J.  J.  Marsh.  Rep.  434  ;  Jackson  ex  dem.  Livingston 
V.  Burton,  11  John.  Rep.  64  ;  Dudley  v.  Sumner,  B  Mass.  Rep.  444 ;  Jackson  ex  dem. 
Bond  V.  Root,  18  John.  Rep.  60 ;  M'Ferran  v.  Powers,  2  Serg.  &  Rawle,  44 ;  Jackson  ex 
dem.  Boyd  v.  Lewis,  13  John.  Rep.  504  ;  1  Stark.  Ev.  328  (6th  Am.  ed.) ;  Jones  v.  Coop- 
rider,  1  Blackf.  49,  note  1 ;  Kelley  v.  Dunlap,  3  Pennsylv.  Rep.  136.  See  Mott  v.  Doughty, 
1  John.  Cas.  230 ;  Hamilton  v.  M'Guire,  3  Serg.  &  Rawle,  478 ;  ^ingwood  v.  Bethlehem, 
1  Green's  Rep.  226,  337 ;  Coulson  v.  Walton,  9  Peters'  Rep.  63 ;  Jackson  ex  dem.  Lansing 
V.  Chamberlain,  8  Wend.  630.  Otherwise,  however,  in  South  Carolina  (Sims  v.  De  Grat 
fenreid,  4  M'Cord,  353 ;  and  see  the  cases  infra,  cited  from  the  reports  of  that  state),  in 
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*507     estahliBh  the  identity  *of  the -paxtj,  and  to  show  that  the  person  who 
executed  the  instrument  is  the  party  to  the  suit,  or  the  party  charged  ; 

Kentucky  (semble,  Eobarda  v.  Wolfe,  1  Dana,  155,  stated  ira/ra),  and  Louisiana.     See  infra. 

The  authentication  of  an  instrument  in  this  way,  whether  by  proof  of  the  handwriting 
of  one  or  all  of  the  attesting  witnesses,  though  sufficiently  general  to  allow  it  to  go  to 
the  jury,  is  by  no  means  conclusive  upon  them  (Somerville  v.  SuUivant,  1  Call's  Eep.560); 
for  if  there  are  suspicious  circumstances,  casting  doubt  upon  the  transaction,  they  may 
not  be  satisfied  by  the  testimony ;  and  hence  it  is  strongly  recommended  that  proof  of 
the  handwriting  of  the  party  be  superadded.  See  per  Tilghman,  C.  J.,  in  Clark  v.  Sand- 
erson, 3  Binn.  Rep.  192,  195,  196 ;  also,  per  Walworth,  Chancellor,  and  Tracy,  Senator,  in 
Jackson  ex.dem.  Varick  v.  Waldron,  13  Wend.  183,  184, 197,  198  ;  Bell  v.  Cowgell,  1  Ashm. 
Eep.  7 ;  Hamilton  v.  Marsden,  6  Binn.  45  ;  Lautermilch  v.  Kneagy,  2  Serg.  &  Rawle,  202  ; 
Hamilton  v.  M'Guire,  2  Id.  478 ;  Murdock  v.  Hunter's  Rep's,  1  Brock.  Rep.  135, 140,  et  seq. ; 
Spring  V.  The  South  Carolina  Ins.  Co.,  8  Wieat.  268 ;  Farnsworth  v.  Briggs,  6  N.  Hamp. 
Rep.  561 ;  Ungles  v.  Graves,  3  Blackf.  Rep.  191.  In  Maryland,  it  is  said  to  be  "  usual"  to 
add  proof  of  the  handwriting  of  the  party  to  that  of  the  subscribing  witnesses.  Handy 
V.  The  State,  7  Harr.  &  John.  49.  Though  this  seems  not  indispensable.  Carroll  v.  Nor- 
wood, 1  Id.  174.  Where  the  witness's  handwriting  cannot  be  very  satisfactorily  proved, 
or  where  he  is  a  marksman  merely,  it  is  then,  doubtless,  necessary,  to  prove  the  hand- 
writing of  the  party,  or  other  circumstances  equivalent.  See  Nelius  v.  Brickell's  Adm'r, 
1  Hayw.  Rep.  19  ;  Engles  v.  Brunington,  4  Yeates'  Rep.  346  ;  Gilliam's  Adm'r  v  Perkin- 
son's  Adm'r,  4  Band.  335  ;  Gregory  v.  Baugh,  Id.  636,  per  Green,  J. 

Where  there  is  fair  ground  for  a  dispute  as  to  the  identity  of  the  party  executing,  proof 
beyond  that  of  the  handwriting  of  the  subscribing  witnesses  may  become  necessary.  In 
a  recent  case  in  Kentucky,  an  action  was  brought  on  an  injunction  bond,  to  which  the 
defendant  pleaded  raon  est  factum;  the  bond  was  attested  by  the  clerk,  and  it  became  a 
question,  whether  the  attestation  of  the  clerk  did  not  prove  the  bond ;  the  court  held  it 
did  not.  But  even  were  it  otherwise,  they  said,  and  the  attestation  was  to  be  considered 
so  far  official  as  to  prove  the  signature  to  be  genuine,  that  does  not  identify  the  defend- 
ant, and  prove  him  the  person  who  executed.  For,  there  may  be  two  men  of  the  same 
name.  The  defendant  ought  not  to  be  required  to  prove  he  was  not  the  person  who  exe- 
cuted, &c.  Robards  v.  Wolfe,  1  Dana's  Rep.  155.  Quere,  however.  Most  of  the  Ameri- 
can cases,  sv/pra,  when  they  have  either  required  or  recommended  proof  beyond  the  hand- 
writing of  the  witnesses,  have  done  so  upon  the  ground,  that  it  would  furnish  additional 
assurance  of  execution ;  and  not  with  a  view  to  the  identity  of  the  party.  Indeed,  so  fai 
as  merely  identifying  the  party  was  concerned,  courts  have  usually  assumed,  that  identity 
of  name  was  sufficient,  in  the  first  instance,  as  presumptive  evidence  of  identity  of  per- 
son. And  so  are  the  majority  of  the  English  cases,  notwithstanding  the  opinion  of  Bay- 
ley,  J.,  in  Nelson  v.  Whittal.  See  the  next  succeeding  note.  Robards  v.  Wolfe  (auprp)  is 
the. only  American  case,  it  is  believed,  where  this  has  been  denied.  Nor  does  the  reason- 
ing in  the  case  seem  to  us  at  all  satisfactory.  It  is  true,  there  may  ie  two  persons  of  the 
same  name ;  and  that  the  presumption  arising  from  identity  of  Uame  may  be  erroneous 
and  illusory .  And  the  same  objection  could  be  urged  against  presumptive  or  circumstan- 
tial evidence  in  various  other  cases,  where  it  is  undeniably  admissible,  and  prima  fade 
sufficient.  Where  the  fact  is  shown  that  there  is  another  person  of  the  same  name  with 
the  party  who  is  alleged  to  have  executed  the  instrument,  further  evidence  might  then  be 
required.  But  until  this  appears,  it  is  difficult  to  see  why  the  presumption  adverted  to 
should  iK>t  stand ;  at  least  so  far  as  to  allow  the  point  to  be  passed  upon  by  the  jury.  See 
Atchinson  v.  McCuUock,  5  Watts'  Rep.  13  ;  Jackson  ex  dem.  Shultz  v.  Goes,  13  John.  Eep. 
518 ;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140,  149,  150 ;  Jackson  ex  dem. 
Bogert  V.  King,  5  Id.  237.     See  post,  p.  509. 

In  South  Carolina,  proof  of  the  handwriting  of  the  party  must  be  added  to  that  of  the 
subscribing  witnesses,  and,  in  general,  proof  of  the  handwriting  of  all  the  witnesses  is 
requisite.  Hopkins  v.  De  Graffenreid,  3  Bay's  Rep.  137  ;  Oliphant  v.  Taggart,  1  Id.  255 ; 
Plunket  V.  Bowman,  3  McCord's  Rep.  138 ;  Duncan  v.  Beard,  3  Nott  &  McCord,  400 ; 
Young  V.  Stoekdale,  Id.  531  ;  Elwee  v.  Sutton,  3  Bail.  Rep.  138 ;  Corneal  v.  Bickley,  1 
McCord,  166  ;  Sims  v.  De  Graffenried,  4  McCord's  Rep.  353  ;  Townsend  v.  Covington,  3  Id. 
319 ;  Edgar  ads.  Brown,  4  Id.  91.  But  where  the  maker  of  a  promissory  note  was  a 
marksman,  held,  that  proof  of  the  handwriting  of  the  subscribing  witness  was  enough. 
Burnly  ads.  Whitaker,  3  Nott  &  McCord,  374. 

In  Louisiana,  also,  proof  of  the  handwriting  of  the  attesting  witness  is  not  sufficient ;  the 
maker's  signature  must  be  authenticated  in  some  way,  and  this  is  not  done,  it  is  said,  by 
proving  the  handwriting  of  the  witness  or  witnesses,  Diamukes  &  Musgrove,  7  Mart.  Lou. 
Rep.  58  (N.  S.) ;  Barfield  v.  Hewlett,  4  Mill.  Lou.  Rep.  118  ;  Crouse  v.  Duffleld,  13  Mart. 
Lou,  Rep.  539  ;  Lynch  v.  Postlethwaite,  7  Id.  69.  But  an  exception  is  allowed  where  the 
party  is  a  marksman.     Tagiasco  v.  Molinari's  Heirs,  9  Lou.  Rep.  (Curry)  112. 

It  seems  that,  in  all  cases,  where  the  handwriting  of  the  subscribing  witness  is  resorted 
to,  for  the  purpose  of  establishing  an  instrument,  the  opposite  party  may  controvert  the 
presumption  arising  therefromi  by  showing  statements  made  by  them  iaconsistent  with 
their  attestation. 
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thus,  in  an  action  on  a  bond,  or  on  a  promissory  note  or  bill  of  exchange,  and  in 
other  cases,  where  the  signature  of  the  party  is  attested,  some  evidence  of 
identity  will  be  necessary,  to  connect  the  party  with  the  instrument  ;(1) 
and  with  this  view,  proof  of  the  party's  handwriting  may  be  import- 
ant, and  most  satisfactory  evidence ;  but  that  proof  is  not  absolutely  neces- 
sary; and  much  slighter  evidence  will  be  suflBcient.  Evidence  that  the 
defendant  was  present  when  the  note  was  prepared  by  the  subscribing  witness 
would  serve  to  connect  him  with  the  instrument.  (2) 

*508  *Identity  of  party.  This  appears  to  be  a  propet-  place  to  consider  the 
question  of  what  is  sufficient  evidence  of  the  identity  of  a  party  to 
the  suit ;  though  that  question  often  arises  quite  independently  of  the  point 
immediately  under  discussion,  as,  in  ordinary  cases  for  goods  sold  and  deli- 
vered,(3)  and  the  like. 

Generally  speaking,  it  will  be  considered  sufficient  prima  facie  evidence 
to  show  that  a  person  bearing  the  same  name  as  the  party  to  the  suit  did 
the  act  with  which  it  is  sought  to  affect  such  party.  Thus,  in  order  to 
prove  the  execution  by  the  defendant  of  an  instrument  on  which  he  is  sued, 
if  it  be  shown  that  such  instrument  was  executed  by  a  person  bearing  the 
same  name  as  the  defendant,  it  is  not  necessary  to  give  evidence  strictly 
identifying  the  person,  whose  signature  is  proved,  with  the  party  on  whom 
process  has  been  served,  unless  facts  appear  which  raise  a  doubt  of  the 
identity.  (4) 

So  in  an  action  for  goods  sold,  brought  against  W.  S.  E.(5)  it  appeared 
that,  about  five  years  oefore  the  action  was  brought,  a  person  of  the  same 
name  had  been  a  customer  of  the  plaintiff's,  and   had   written  a  letter 

(1)  Nelson  v.  Whittal,  1  B.  &  A.  19;  Middleton  v.  Sandford,  4  Camp.  34;  Whitlocke  v. 
Musgrave,  1  C.  &M.  521.  See  also  Page  v.  Mamn,  M.  &  M.  79  ;  Mitchell  v.  Johnson,  Id.  176. 

(3)  Nelson  v.  Whittal,  ut  swpra. 

Note  444.  —  The  American  cases  on  this  subject  will  be  found  in  our  next  preceding^ 
note.  The  English  cases  are  not  agreed  that  any  proof  is  necessary  in  the  iirst  instance, 
to  identify  the  party  and  connect  him  with  the  instrument,  beyond  what  arises  from  the 
identity  of  name.  Our  author's  observations  are  founded  upon  what  is  said  by  Bay  ley,  J. , 
in  Nelson  v.  Whittal  (1  Barn.  &  Aid.  21).  Lord  EUenborough,  C.  J.,  and  Abbott,  J.,  in 
the  same  case,  obviously  inclined  to  the  opinion  that  nothing  more  was  requisite,  in  the 
first  instance,  than  merely  to  prove  the  handwriting  of  the  witness.  The  case  of  Page  v. 
Mann  (1  Mood  &  Malk.  79),  is  to  the  same  effect ;  there  the  opinion  of  Bayley,  J.,  was  cited 
to  show,  that  something  beyond  proof  of  the  witness's  signature  was  necessary  in 
order  to  allow  the  instrument  to  be  read.  Lord  Tenterden,  C.  J.,  said  the  practice  had 
been  otherwise  ;  that  he  had  frequently  admitted  evidence  of  the  handwriting  of  the  wit- 
nesses, as  sufficient,  vrithout  other  proof.  So,  where  the  obligor  in  a  bond  signed  only  by 
his  mark,  and  though  there  was  some  slight  evidence  given  that  the  defendant  had  lived 
at  the  place  where  the  bond  described  the  party  who  executed  it  as  living,  no  stress 
whatever  was  placed  upon  that,  his  Lordship  saying,  that  if  there  was  no  evidence  beyond 
the  handwriting  of  the  witness,  he  would  have  no  doubt  of  its  sufficiency.  Mitchell  v. 
Johnson,  Id.  176.  See  also  S.  P.,  Kay  v.  Brookman,  Id.  386 ;  S.  C,  3  Carr.  &  Payne,  555  ; 
Doe  ex  dem.  Wheelden  v.  Paul,  Id.  613.  Hill  v.  Unett  (3  Madd.  Eep.  370)  seems  to  be 
among  those  authorities  which  allow  proof  of  the  handwriting  of  the  witness  alone,  when 
properly  resorted  to,  to  be  sufficient,  without  proof  of  the  party's  signature.  Though  Mr. 
Starkie  has  set  it  down  as  one  going  to  mark  a  distinction  "between  cases  where  a  witness 
is  dead  and  where  he  is  living ;  and  as  holding,  that  in  the  latter  instance,  the  handwrit- 
ing of  the  witness  merely,  will  not  do ;  but  in  the  former  it  will.  1  Stark.  Ev.  338,  n. 
//  Id.  339.  n.  k.  The  witness,  however,  was  there  produced,  and  all  the  vice-chancellor 
said  was  this :  "  If  a  witness  is  dead,  it  is  only  necessary  to  prove  the  handwriting  of  the 
witness ;  but  when  the  witness  is  alive,  he  must  not  only  prove  his  own  handwriting  as 
witness,  but  he  must  prove  the  handwriting  of  the  person  who  executed  the  deed,"  clearly 
referring  to  a  living  witness,  who  is  produced,  and  not  to  one  who,  though  living,  was 
absent  beyond  the  jurisdiction,  so  as  to  dispense-  with  his  attendance. 

(In  case  of  the  death  of  a  subscribing  witness,  and  proof  of  the  instrument  by  a  vritness 
acquainted  with  his  signature,  the  opposite  party  is  at  liberty  to  show  that  the  signature 
of  the  maker  is  not  in  his  handwriting.     People  v.  McHenry,  19  Wend.  482.), 

(3)  See  9  M.  &  W.  77,  and  Sewell,  v.  Evans,  4  Q.  B.  636. 

(4)  See  Sewell  v.  Evans,  4  Q.  B.  626  ;  Eoden  v.  Ryde,  Id.  629. 

(5)  Sewell  v.  Evans,  vi  aupra. 
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acknowledging  the  receipt  of  the  goods ;  but  the  witness  who  woved  those 
facts  did  not  know  whether  the  defendant  was  the  same  W.  S.  E. ;  nor  was 
any  further  evidence  given  of  the  fact ;  this  was  held  a  sufficient  prima 
facie  case. 

In  like  manner  in  an  action  against  H.  T.  R.,(l)  as  the  acceptor  of  a  bill 
of  exchange,  it  appeared  that  a  person  of  that  name  had  kept  cash  at  the 
bank  where  the  bill  was  made  payable,  and  had  drawn  checks  which  the 
cashier  had  paid  :  the  cashier  knew  the  party's  handwriting  by  the  checks, 
and  swore  that  the  acceptance  was  in  the  same  handwriting ;  but  he  had 
not  paid  any  check  for  some  time,  did  not  know  the  party  personally,  and 
could  not  further  identify  him  with  the  defendant :  this  also  was  held  to  be 
a  sufficient  ^rima/acie  case  of  identity. 

Again,  where  in  an  action  for  medicines  and  attendances  by  the  plaintiff 
as  an  apothecary,  (2)  the  plaintiff  put  in  evidence  a  license  from  the  Apothe- 
cary's Company  to  practice  as  such,  granted  to  a  person  bearing 
*509  *the  same  christian  and  surname,  it  was  held  that  this  was  sufficient 
prima  facie  evidence  to  show  the  identity  of  the  plaintiff  with  the 
person  named  in  the  license.  (3) 

Where  identity  of  name  not  sufficient.  It  may  happen,  however,  that 
the  mere  circumstance  of  identity  of  name  maybe  very  insufficient  evidence 
of  the  identity  of  an  individual,  as  in  the  instance  of  great  length  of  time 
having  occurred  since  a  signature  had  been  made,  (4)  or  of  a  name  being 
very  common ;  in  such  case,  some  further  evidence  than  the  mere  fact  of  the 
identity  of  name  would  be  required.  Thus,  in  an  action  against  one  Hugh 
Jones,  as  the  maker  of  a  promissory  note,  (5)  to  which  there  was  an  attest- 
ing witness,  the  witness  stated  that  he  saw  the  signature  written  to  the 
note. by  a  person  with  whom  he  had  no  communication  since,  and  that  this 
was  a  common  name  in  the  neighborhood,  the  Court  of  Exchequer  held  that 
this  was  not  sufficient  evidence  to  go  to  the  jury  of  the  identity  of  the 
defendant  with  the  maker  of  the  note.  And  Lord  Denman,  C.  J.,  has 
remarked,(6)  "  In  cases  where  no  particular  circumstance  tends  to  raise  a 
question  as  to  the  party  being  the  same,  even  identity  of  name  is  something 
from  which  an  inference  may  be  drawn.  If  the  name  were  only  John  Smith, 
which  is  of  very  frequent  occurrence,  there  might  not  be  much  ground  for 
drawing  the  conclusion."  (7) 

The  above  cases  arose  in  actions  ea,  contractu.  The  same  rule,  however, 
as  to  the  admissibility  of  this  evidence,  is,  of  course,  equally  applicable  in 
actions  ex  delicto.,  or  q^wisi  ex  delicto.,  as  torts,  actions  for  negligence,  for 
criminal  conversation,  and  the  like  ;  though,  in  such  cases,  juries  will  properly 
require  a  greater  amount  of  evidence  to  satisfy  them  that  a  party  is  to  be 
affected  by  an  act  which  partakes  of  culpability.  Still,  very  slight  evidence 
of  identity  may,  under  particular  circumstances,  be  sufficient  for  them  to  act 

(1)  Roden  v.  Kyde,  ut  mipra. 

(2)  Simpson  v.  Dismore,  9  M.  &  W.  47. 

(3)  For  further  examples,  see  Greenshields  v.  Crawford,  9  M.  &  W.  814 ;  Harrington  v. 
Fry,  Ry.  &  M.  90 ;  Warren  v.  Anderson,  8  Scott,  384 ;  Hennell  v.  Lyon,  1  B.  &  A.  183 : 
Bulkeley  v.  Butler,  2  B.  &  C.  434, 

(4)  See  by  Lord  Denman,  C.  J.,  4  Q.  B.  632. 

(5)  Jones  v.  Jones,  9  M.  &  W.  75. 

(8)  In  Sewell  v.  Evans,  and  Roden  v.  Ryde,  ut  swpra,  p.  508. 

(7)  And  see  Barker  v.  Stead,  3  C.  B.  946.  If  a  person  be  found  at  the  party's  place  of 
business,  who  answers  to  his  name  and  admits  the  execution  of  his  contract,  and  no  evi- 
dence is  given  to  raise  the  suspicion  of  a  mistake  or  collusion,  this  is  sufficient  'prima 
fade,  evidence  of  identity ;  Howard  v.  Hollbrook,  9  Bosw.  237.  So,  where  a  notary's  clerk 
went  to  the  place  of  business  of  the  maker  of  a  note  and  saw  a  person  who  said  he  was 
J.  F.  (the  maker's  name),  and  made  the  demand  of  him,  this  was  held  sufficient  evidence 
of  his  identity ;  Hunt  v.  Maybee,  3  Seld.  366.  Identity  of  name  is  sufficient  prima  facie 
where  there  is  no  attempt  to  show  that  there  were  two  persons  of  the  same  name  • 
Hatcher  v.  Rocheleau,  18  N.  T.  86,  92. 
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upon.  Thus,  in  an  action  brought  against  one  Henderson  for  negligently 
navigating  a  vessel,(l)  the  circumstances  under  which  the  collision  took 
place  having  been  proved,  it  was  objected  that  no  evidence  had  been  given 
to  show  that  the  defendant  was  the  pilot  in  charge  of  the  vessel  which  had 
occasioned  the  damage,  whereupon  the  plaintiff's  counsel,  intending  to  call 
the  plaintiff's  son,  called  out  "  Mr.  Henderson ! "  and  a  person  in  court 
answered,  "  Here,"  and  coming  forward,  said,  "  I  am  the  pilot."  He  was 
not  sworn ;  but  one  of  the  plaintiff's  witnesses  proved  that  he  had  seen 
*510  this  person  on  board  at  the  time  of  the  accident,  acting  as  *pilot. 
No  further  evidence^  of  the  identity  of  the  defendant  being  offered, 
RoLfe,  B.,  before  whom  the  case  was  tried,  ruled  that  there  was  no  evidence 
to  go  to  the  jury  upon  that  point,  and  nonsuited  the  plaintiff.  But  the 
Court  of  Exchequer  were  of  opinion,  in  which  Rolfe,  B.,  concurred,  that 
there  was  sufficient  evidence  of  identity. 

In  criminal  prosecutions  the  question  can  rarely  arise ;  as  the  accused 
person  is  always  in  court,  and  the  witnesses  are  asked  -^hether  he  was  or 
was  not  the  person  who  did  any  particular  act.  (2) 

Thirdly,  of  the  admissibility  of  secondary  evidence  of  writings  and  of 
notice  to  produce  writings. 

Secondary  evidence.  If  a  party  intend  to  use  a  written  instrument,  he 
ought  to  produce  the  original,  if  he  has  it  in  his  possession  ;(3)  he  can- 

(1)  Smith  v.  Henderson,  9  M.  &  W.  798. 

(3)  See  by  Patterson,  J.,  4  Q.  B.  631,  commenting  upon  a  remark  by  Bolland,  B.,  in 
Logan  V.  Allder,  8  Tyr.  557,  n.  a. 

(3)  Note  445. — This  of  course  follows  from  the  rule,  that  the  best  evidence  must  be 
given  of  which  tte  nature  of  the  thing  is  capable.  The  principle  of  the  rule,  and  some 
observations  upon  its  application,  will  be  found  ante,  note  163.  The  succeeding '  notes 
under  that  head  may  be  looked  into  for  further  illustration.  See  also  Andrews  v.  Hooper. 
13  Mass.  Rep.  475  ;  Cunningham  v.  Tracy,  1  Conn.  Rep.  253 ;  Pargoud  v.  Morgan,  3  Mill. 
Lou.  Rep.  99  ;  Kent  v.  Weld,  3  Fairf.  Rep.  461  (Lunsford  v.  Smith,  13  Gratt.  554.) 

A  writing,  where  one  exists,  is  generally  constituted  the  exclusive  medium  of  proving 
the  transaction  to  which  it  relates ;  but  sometimes  the  transaction,  though  evinced  by 
writing,  may  be  proved  entirply  independent  of  it.  Several  cases  illustrative  of  this  dis- 
tinction, will  be  found  ante,  note  167.  See  also  ante,  note  171 ;  3  Stark.  Ev.  569,  570  (6th 
Am.  ed.)  Where  the  writing  is  the  exclusive  medium  of  proof,  in  other  words,  where  it 
is  the  best  evidence,  it  ^  must  of  course  be  produced,  or  its  absence  duly  accounted  for. 
United  States  v.  Porter,  3  Day's  Rep.  383  ;  St.  Clair  v.  Jones,  Addis.  Rep.  243 ;  Vanhorn 
V.  Frick,  8  Serg.  &  Rawle,  278 ;  M'Kinney  v.  Leacock,  1  Id.  37 ;  Condict  v.  Stevens,  1 
Monroe,  74;  Campbell  v.  Wallace,  3  Yeates'  Rep.  371.  See  the  cases  cited  jposi,  note  453; 
Davis  V.  Prevost,  7  Lou.  Rep.  (Curry)  374 ;  Patterson  v.  Bloss,  4  Miller's  Lou.  Rep. 
374  ;  Qrubb's  Lessee  v.  M'Clatchy,  2  Yerg.  483  ;  Rex  v.  St.  Sepulchre,  4  Doug.  886  ;  Avery 
V.  Butters,  3  Fairf  Rep.  404 ;  Boynton  v.  ftees,  8  Pick.  839.  Directions  to  an  officer 
respecting  the  service  of  a  writ,  if  given  in  writing,  cannot  be  proved  by  parol,  unless  the 
non-production  of  the  writing  is  first  accounted  for.  Thornton  v.  Moody,  3  Fairf  Rep. 
354.  In  general,  the  fact  of  agency  cannot  be  proved  by  parol  where  written  evidence  of 
it  exists.  M'Kinney  v.  Leacock,  1  Serg.  &  Rawle,  27;  James'  Lessee  v.  Gordon,  1  Wash. 
C.  C.  Rep.  838.  See  anie,  note  143 ;  Muggah  v.  Greig,  3  Mill.  Lou.  Rep.  598.  On  an 
indictment  against  a  bankrupt  for  concealing  his  effects,  the  evidence  being  that  the  bank- 
rupt, on  his  last  examination,  stated  that  a  book  given  in  by  him  to  the  commissioners 
contained  a  full  account  of  his  effects ;  held,  that  the  prosecutor  must  produce  the  book, 
or  account  for  it.  Rex  v.  Bvain,  Ry.  &  Mood.  Cr.  Gas.  70.  In  an  action  against  the  col- 
lector of  a  port,  for  carelessly  making  out  a  coasting  license,  and  therein  misdescribing 
the  plaintiff's  vessel,  whereby  he  was  injured  ;  held,  that  the  plaintiff  must  produce  the 
license,  or  excuse  its  absence.  Felton  v.  M'Donald,  4  Dev.  Rep.  406.  Where  a  law  required 
a  written  declaration  to  be  signed  and  filed  by  a  party  in  the  office  of  the  secretary  of 
state,  as  evidence  of  the  party's  consent  to  avail  himself  of  certain  statutory  provisions ; 
held,  that  to  prove  such  consent,  as  against  the  party,  the  written  evidence  must  be 
resorted  to  ;  and  that  his  declarations  could  not  be  used.  Rinaldi  v.  Rives,  1  Stewart's 
Rep.  174.  Where  it  is  necessary  to  prove  a  submission  to  arbitrators,  and  the  submission 
is  in  writing,  it  must  be  produced,  as  the  best  evidence  ;  e.  g.,  in  slander,  for  charg- 
*511  ing  the  plaintiff  *with  perjury  committed  before  arbitrators,  in  which  case  the 
submission  must  be  shown  in  order  to  make  out  that  the  arbitrators  had  jurisdia. 
tion.    BuUock  v.  Koon,  9  Cowen's  Rep.  30,  31,  33.    See  ante,  note  410.    The  case  of  a 
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purchaser  of  real  estate  at  a  Bheriflfs  sale,  seeking  to  show  title  by  deed  in  the  defendant 
in  execution  prior  to  the  sale,  constitutes  no  exception  to  the  general  rule ;  such  deed 
must  he  produced,  or  its  absence  accounted  for,  before  inferior  evidence  can  be  admitted. 
Little  V.  Delancey's  Lessee's,  5  Binn.  Rep.  366,  apparently  overruling  Edgar's  Lessee  v. 
Kobinson,  4  Dall.  133.  In  an  action  on  the  covenant  of  seizin  in  a  deed,  parol  evidence  is 
inadmissible  to  prove  prior  claims  upon  the  land.  Pollard  v.  Dwight,  4  Cranch,  431.  In 
general,  to  show  existing  incumbrances  upon  land,  the  written  evidence  should  be  pro- 
duced. Oldham  v.  Woods,  3  Monroe,  47,  SO.  So,  to  show  that  land  has  been  sold,  the 
written  evidence  should  be  resorted  to.  Cloud  v.  Patterson,  1  Stewart's  Rep.  394.  When- 
ever it  turns  out,  either  on  the  direct  or  cross-examination,  that  a  writing  exists  with 
regard  to  a  transaction,  which  the  law  esteems  as  the  best  evidence,  it  must  be  produced, 
or  its  absence  accounted  for.    If  this  is  not  done,  all  inferior  evidence  that  may  have  been 

fiven,  will  be  stricken  out  aiid  disregarded.    Boone  v.  Dykes,  3  Monroe's  Rep.  539,  581. 
ee  Rex  v.  Padstow,  4  Barh.  &  Adol.  808  ;  Rex  v.  Rawden,  8  Barn.  &  Cress.  708. 

(Where  a  party  seeks  to  prove  title  to  personal  property,  and  it  appears  on  the  cross- 
examination  of  his  witness  that  a  bill  of  sale  was  given,  it  must  be  produced  or  the  parol 
testimony  will  be  stricken  out.  Dunn  v.  Hewitt,  3  Denio,  637.  Neither  the  contents  of  a 
warrant,  nor  the  contents  of  books  can  be  proved  by  parol ;  the  original  must  be  pro- 
duced. Stebbins  v.  Cooper,  4  Denio,  191 ;  McCormick  v.  Mulvihill,  1  Hilt.  181 ;  Clark  v. 
Dearborn,  6  Duer,  3(J9.  A  duplicate  letter  or  notice  may  be  proved  without  producing  the 
one  sent  or  served,  both  being  regarded  as  originals.  Hubbard  v.  Russell,  34  Barb.  404  ; 
Ivry  V.  Orchard,  3  Bos.  &  Pul.  39.  In  other  cases  the  contents  of  a  letter  cannot  be  proved 
without  previous  notice  to  produce  the  original.    Weeks  v.  Lyon,  18  Barb.  530.) 

In  Kentucky,  they  have  a  statute  which  dispenses  with  the  proof  of  the  execution  of 
notes  sued  upon,  and,  we  believe,  some  other  instruments,  unless  the  opposite  party'will, 
on  oath  deny  the  signature,  &c.,  with  his  plea.  This  is  held,  in  that  state,  to  dispense  not 
only  with  proof  of  the  instrument,  when  the  suit  is  brought .  directly  upon  it,  but  the 
plaintiff  need  not  even  produce  it.  Otherwise,  however,  where  the  instrument  is  not 
the  foundation  of  the  suit,  but  comes  in  collaterally  ;  for  then  the  statute  does  not  reach  the 
case,  and  it  stands  upon  common-law  principles.  See  Scott  v.  Cleveland,  3  Monroe,  63  ;■ 
Roberts  v.  Tennell,  Id.  347;  Cope  v.  Arberry,  3  J.  J,  Marsh.  396  ;  Gaines  v.  Patterson,  3 
Dana,  408,  409 ;  Dodge  v.  The  Bank  of  Kentucky,  3  Marsh.  Ken.  Rep.  610 ;  M'Gee  v. 
Deniphan,  3  Litt.  Rep.  139.  The  contrary,  however,  has  been  deemed  the  trJe  construc- 
tion of  the  statute,  by  the  Supreme  Court  of  the  United  States ;  and  held,  that  the 
instrument,  though  the  direct  foundation  of  the  action,  must  be  produced.  Sebree  v. 
Dorr,  9  Wheat.  548. 

But  even  where  the  law  calls  for  the  writing  as  the  best  evidence  of  the  transaction  to 
which  it  pertains,  certain  things  relating  to  the  writing  or  the  matters  evinced  by  it,  may 
be  proved,  without  producing  it,  though  they  involve  the  fact  of  its  existence.  Thus,  in 
an  action  for  the  purchase  money  of  a  note  sold  by  the  plaintiff  to  the  defendant,  the  for- 
mer may  give  parol  evidence  of  the  sale,  without  producing  the  note  or  accounting  for  its 
absence.  Lamb  v.  Moberly,  3  Monroe,  179.  See  also,  Hughes  v.  Harrison,  3  Mill.  Lou. 
Rep.  89,  91,  93.  And  we  have  seen,  that  the  fact  of  a  suit  having  been  commenced  by 
writ  before  a  certain  day,  may  be  shown  without  producing  the  writ.  Ante,  note  398. 
So,  questions  relating  to  the  mere  custody  of  the  paper,  may  be  put  and  answered ;  indeed, 
this  is  often  necessary  in  establishing  or  invalidating  a  foundation  for  secondary  evidence 
of  its  contents.  And  you  may  show  the  fact  of  the  existence  of  written  evidence,  with  a 
view  to  excluding  inferior  testimony  on  the  part  of  your  adversary.  Boone  v.  Dykes,  3 
Monroe,  531 ;  United  States  v.  Porter,  3  Day,  884 ;  Ingraham  v.  White,  3  Mill.  Lou.  394. 
On  an  indictment  against  B.  &  C.  for  conspiring  to  extort  money  from  A.,  by  means  of 
forgery  contained  in  a  letter  written  by  B.,  in  which  it  was  alleged  that  A.  had  forged  a 
check  on  C.'s  bankers ;  held,  that  as  the  indictment  was  founded  upon  the  letter,  the 
check  need  not  be  produced ;  and  this,  though  conversations  relating  to  a  check  alleged 
by  the  defendants  to  have  been  forged  by  A.,  were  given  in  evidence  by  the  prosecutor, 
and  it  appeared  affirmatively  that  the  clieck  referred  to  in  those  conversations,  was  in 
existence.  Rex  v.  Ford,  1  Nev.  &  Mann.  776.  In  Spiers  v.  Wilson  (4  Cranch,  898),  the 
court  seem  to  have  held,  that  the  existence  of  a  deed  of  slaves,  given  in  Virginia,  might 
be  proved  by  parol  testimony  for  the  purpose  of  characterizing  the  possession  wliich 
accompanied  it,  but  was  not  receivable  as  evincing  in  itself  any  title  to  the  slaves.  See 
Hughes  V.  Easton,  4  J.  J.  Marsh.  Rep.  578.  In  Lowry  v.  Pinson  (3  Bail.  Rep.  334),  a  party 
seeking  to  Impeach  a  deed  of  lands,  on  the  ground  of  its  being  fraudulent  as  to  creditors, 
was  allowed  to  show  by  parol,  that  about  the  time  of  giving  the  deed  in  question,  the 
vendor  executed  a  prior  conveyance  to  the  vendee  (the  defendant),  and  another  person,  for 
which  no  consideration  was  paid  ;  and  this,  without  any  notice  to  produce  the  original. 
The  court  said  that  the  general  rule  did  not  apply  to  a  case  like  this,  where  tlie  writing 
relates  to  a  collateral  circumstance,  and  an  inference  favorable  to  the  party  offering 
*518  the  evidence,  arises  out  *of  the  fact  of  the  execution  and  existence  of  the  viriting, 
and  not  out  of  its  particular  contents.  The  object  of  the  evidence  was  to  deduce  a 
fraudulent  intent,  not  from  anything  contained  in  the  instrument,  but  from  the  fact  of  its 
execution  vrithout  consideration.     In  Tucker  v.  Welch  (17  Mass.  Rep.  160),  the  question 
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axose,  whether  a  certain  assignment  from  P.  to  S.,  was  or  was  not  fraudulent.  To  prove 
it  Imtm  fide,  the  defendant  gave  evidence  of  several  large  sums  of  money  paid  by  S.  for 
P.  The  plaintiff,  to  counteract  this,  offered  among  other  things,  the  copy  of  a  mortgage 
of  a  farm,  executed  by  P.  to  S.,  to  secure  him  for  |4,500.  No  exception  appears  to  have 
been  taken  at  the  trial  to  the  testimony ;  and  the  court  said,  if  there  had,  it  would 
have  been  of  no  avail.  "  The  execution  of  such  a  deed  was  not  denied,  and  the  question 
of  title  to  the  estate  it  conveyed,  was  not  in  issue.  It  was  produced  to  prove  a  collateral 
fact,  viz  :  that  property  had  been  conveyed  to  S.,  as  a  security  or  indemnity  for  debts  or 
liabilities  on  account  of  P.  The  fact  of  such  a  conveyance  was  not  denied ;  and  it  might 
have  been  proved  prima  facie,  by  parol,  for  the  purpose  for  which  the  copy  was  used." 
Id.  165.  The  payment  of  taxes  on  land,  as  a  mere  act  of  ownership,  may  be  proved  by 
parol,  without  producing  the  assessments  or  the  collector's  tax-books.  But,  if  it  is  pro- 
posed to  prove  that  the  taxes  so  paid  were  rightfully  assessed  or  claimed  of  the  person 
who  paid  them,  the  assessments,  &e.,  must  be  shown.  Dennett  v.  Crocker,  8  Greenl.  339, 
344.     See  Davis  v.  Provost,  7  Lou.  Rep.  (Curry),  374. 

Some  of  these  cases,  doubtless,  go  to  say  the  least  of  them,  to  the  extreme  verge  of 
what  is  allowable,  if  they  have  not  ventured  beyond  it ;  especially  the  dictum  in  Tucker 
V.  Welch,  and  what  was  held  in  Lowry  v.  Pinson.  But  they  will  generally  be  found  to 
recognize  the  rule,  that,  where  the  contents  of  the  instrument  are  sought  after,  it  must  be 
produced,  or  its  absence  excused.  Such  is  the  well-settled  doctrine.  See  De  Haven  v. 
Henderson,  1  Dall.  Rep.  434 ;  United  States  v.  Porter,  3  Day's  Rep.  385,  per  Livingston, 
J. ;  Sebree  v.  Dorr,  9  Wheat.  558 ;  Cary  v.  Campbell,  10  John.  Rep.  863 ;  Townsend  v. 
Atwater,  5  Day's  Rep.  306  ;  Lewis  v.  Beatty,  8  Mart.  Lou.  Rep.  387 ;  Cotton  v.  Beasley,  1 
N.  Car.  Law  Repos.  339  ;  Brush  v.  Taggart,  7  John.  Rep.  19 ;  Wilmer  v.  Harris,  5.  Harr. 
&  John.  3  ;  Fox  v.  Wood,  1  Rawle,  143, 146  ;  Moore  v.  Houston,  3  Serg.  &  Rawle,  191 ; 
Bloxam  v.  Elsee,  1  Carr.  &  Payne,  558 ;  M'Kinney  v.  Leacock,  1  Serg.  &  Rawle,  37  ;  Ingra- 
ham  V.  White,  3  Mill.  Lou.  Rep.  294;  Bunch's  Adm'r  v.  Hurst's  Adm'r,  3  Dess.  Eq.  Rep. 
390,  291 ;  Rank  v.  Sheway,  4  Watts'  Rep.  318,  219.  A  deposition  was  overruled,  because 
it  went  to  prove,  among  other  things,  the  contents  of  a  paper  not  shown  to  be  unattaina- 
ble by  the  party.  M'Kee  v.  Reiff,  I  Teates'  Rep.  349,  S.  P. ;  Mather  v.  Goddard,  7  Conn. 
Rep.  304  ;  Clark  v.  Longworth,  1  Wright's  Rep.  189.  You  cannot  ask  a  witness  what  the 
opposite  party  has  said,  as  to  the  contents  of  deeds  executed  by  him,  without  accounting 
for  their  absence.  Bloxam  v.  Elsee,  1  Carr.  &  Payne,  558.  But  see  Sewell  v.  Stubbs,  Id. 
73.  Nor  can  a  party  under  the  pretense  of  cross-examination,  be  allowed  to  avail  himself 
of  the  contents  of  a  written  instrument,  vrithout  accounting  for  its  non-production.  See 
post,  in  the  notes  on  the  examination  of  witnesses  ;  Bloxam  v.  Elsee,  1  Carr.  &  Payne, 
558.  To  identify  a  document,  it  must,  in  general  be  produced.  Per  Taunton,  J.,  in  Atkins 
■vihpwen,  2  Adol.  &  Ellis, '35.  In  this  case,  A.  sued  O.  for  money  had  and  received;  A. 
proved  that  O.,  having  received  a  bill,  which  was  the  property  of  the  former,  paid  it  to 
his  i©wn  banker ;  he  also .  proposed  to  show  that  0.  had  received  credit  with  his  (O.'s) 
banter,  for  a  bill  similar  in  amount,  and  that  there  was  no  corresponding  debt  against  O. 
in  the  banker's  book,  nor  any  credit  given  to  0.  for  any  bill  to  the  same  amount.  Held, 
that  the  proposed  proof  was  not  admissible,  unless  A's  bill  was  produced.    Id. 

So,  where  the  transaction  or  matter  to  which  the  writing  relates,  may  be  proved  entirely 
independent  of  it,  yet,  if  the  contents  are  inquired  after,  it  must  be  produced  ;  for,  as  to 
these,  it  is  the  best  evidence.  Such  is  the  case  with  respect  to  receipts,  (see  Van  Dusen  v. 
Prink,  15  Pick.  449  ;  Ex  parte  Simpson,  Charit.  Rep.  Ill ;  Hart  v.  Yunt,  1  Watts'  Rep. 
353  ;  Wiggins'  Adm'rs  v.  Pryor's  Adm'r,  3  Porter's  Rep.  430 ;  Ante,  note  171  ;)  memo- 
randa {Anie,  note  107 :  Furman  v.  Peay,  3  Bail,  394  ;  see  post,  note  477)  ;  letters  {Ante, 
note  121  ;  Northrop  v.  Jackson,  13  Wend.  76) ;  and  other  similar  papers  (Ramsay  v.  John- 
son, 3  Pennsyl.  Rep.  293) ;  though  from  their  nature,  the  facts  which  they  evince  may  be 
proved  by  parol,  without  accounting  for  the  writing.  1  Raymond  v.  Sellick  (10  Conn. 
Rep.  480),  the  defendants  offered  to  show  by  parol,  that  the  parties  had  settled  the  identi- 
cal- account  sued  upon,  and  that  they  had  paid  the  plaintiff  therefor  in  full.     The  plaintiff 

objected  that  she  had,  before  the  settlement,  given  the  defendant  a  copy  of  the 
*513    account  thus  settled,  and  that  the  copy  should  be  produced  as  the  *best  evidence". 

But  the  court  held  that,  though  the  defendants  might  use  the  copy,  they  were  not 
bound  to  do  so.  "  The  copy,"  they  said,  "  was  probably  delivered  for  the  purpose  of  giv- 
ing the  defendants  notice  of  the  claim  ;  and  there  is  no  pretense  that  it  was  ever  consti- 
tuted by  the  parties  a  document  to  be  kept  as  evidence  of  the  items  of  the  demand."  Id. 
483.  Besides  the  object  of  the  testimony  offered  was  not  to  prove  the  cantents  of  the 
copy,  but  facts  which  arose  subsequent  to  its  delivery.  Id.  But,  in  such  cases,  if 
the  contents  of  the  account  are  proposed  to  be  proved,  it  must  be  produced,  or  a  founda- 
tion laid  as  in  ordinary  cases  of  secondary  evidence.  Vinal  v.  Burrill,  16  Pick.  401,  407, 
408.  So  doubtless,  as  to  the  contents  of  a  public  ofla.cer's  commission,  though  the  fact  of 
his  being  an  officer  may  be  proved  independent  of  the  commission.  See  ante,  notes  86 
and  173  ;  Ante,  note,  393 ;  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  452. 

Certain  dicta  to  be  found  in  the  American  books,  would  lead  us  to  suppose,  that  the 
question,  in  respect  to  the  competency  of  oral  testimony  to  prove  the  contents  of  a  written 
instrument,  might  depend  upon  the  relation  which  the  instrument  has  to  the  merits. 
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Thus,  Savage,  C.  J.,  in  McFadden  v.  Kingsbury  11  Wend.  667,  668,  669),  said :  "  I  have 
always  understood  the  rule  on  this  subject  to  be,  that  parol  evidence  of  the  contents  of 
papers  may  be  given,  where  they  do  not  form  the  foundation  of  the  cause,  but  merely 
relate  to  some  collateral  fact."  The  cases  which  he  cited  in  support  of  this  somewhat 
startling  proposition,  are  SoutUwick  v.  Stevens,  10  John.  Eep.  443 ;  and  Mumford  v. 
Browne,  Anth.  N.  P.  40.  To  these  may  be  added,  also,  the  dictum  of  Parker,  C.  J.,  in 
Tucker  v.  W«lch,  17  Mass.  Rep.  165.  Southwick  v.  Stevens  was  noticed,  ante,  note  336  ; 
and  in  addition  to  the  remarks  there  made  concerning  it,  we  have  only  to  add.  that  even 
in  that  case,  the  court  went  no  farther  than  to  allow  matter  evinced  by  written  evidence, 
to  be  proved  orally.  It  is  still  more  latitudinarian,  we  apprehend,  to  adjudge  that  the 
contents  of  a  written  instrument,  as  such,  may  be  thus  established.  Mumford  v.  Browne, 
however,  seems  to  have  gone  even  to  this  extent  \  and  though  we  have  sought  diligently, 
we  have  sought  in  vain,  for  an  adjudication  sustaining  it.  On  the  contrary,  several 
decisions,  both  in  the  English  and  American  courts,  proceed  upon  doctrines  directly  the 
reverse.    We  shall  notice  only  a  few  of  them. 

In  Roberts  v.  Tennell  (3  Monroe,  247),  and  Cope  v.  Arberry  (2  J.  J.  Marsh,  296),  papers 
were  spoken  of  as  coming  in  collaterally,  when  they  did  not  constitute  the  direct  foundation 
of  the  suit ;  but  held,  that  they  must  be  produced  and  proved  by  the  best  evidence  of 
which  the  nature  of  the  case  was  susceptible.  See  also  Gaines  v.  Patterson,  3  Dana,  408, 
409.  Lanauze  v.  Palmer  (1  Mood.  &  Malk.  31,  33),  furnishes  an  instance  where  a  notice 
of  dishonor,  quite  remotely  connected  with  the  issue,  was  held  not  provable  by  parol,  for 
the  very  reason  of  its  being  collaterally  used  ;  whereas,  if  it  had  pertained  directly  to  the 
bill  on  which  the  suit  was  brought  the  suit  itself  would  have  supplied  notice  to  produce, 
and  so  would  have  let  in  inferior  proof  No  admissible  evidence  can  well  be  conceived  of 
more  collateral  to  the  issue  or  merits,  than  that  which  relates  merely  to  the  competency 
of  a  witness  sworn  in  chief  upon  the  trial.  Yet,  if  the  witness's  interest  appear,  and  the 
evidence  obviating  the  objection  rests  in  writing,  the  writing  must  be  produced,  or  his 
testimony  disregarded.  See  ante,,  note  49.  Though  it  is  otherwise,  where  a  witness  is 
examined  on  the  vcir  dire.  See  the  text,  and  the  cases  there  cit^,  ante,  note  48.  A 
.  party  objecting  to  the  competency  of  a  witness,  on  the  ground  of  infamy,  must  be  pre- 
pared to  establish  the  fact  of  conviction,  &c.,  by  producing  a  copy  of  the  record.  See  ante, 
note  14,  Vol.  I.  See  also,  S.  P.,  Gas  v.  Stinson,  3  Sumn.  Rep.  605,  607.  Again ;  the  rule 
requiring  the  subscribing  witness  to  an  instrument  to  be  produced,  in  order  to  prove  its 
execution,  rests  upon  same  principle  which  demands  the  best  evidence  in  other  cases. 
Yet,  it  is  no  reason  for  dispensing  with  the  subscribing  witness,  that  the  writing  comes 
in  question  collaterally  only.     See  ante;  note  428. 

On  the  whole,  we  know  of  no  other  ground,  either  of  principle  or  authority,  upon  which 
the  doctrine  we  have  been  considering  can  be  maintained.  If  "the  contents  of  a  written 
instrument  are  so  far  collateral  to  the  issue  as  to  be  immaterial,  that  is  good  ground  for 
rejecting  not  only  parol  evidence,  but  all  evidence  concerning  them — even  the  instrument 
itself  M'Connell  v.  Brown,  Litt.  Sel.  Cas.  462, 463.  See  per  Lord  EUenborough,  in;  War- 
dell  V.  Fermor,  3  Camp.  Rep.  282.  But  if  the  contents  are  material,  both  the  law  and  the 
reason  of  the  thing  dictate,  that  the  instrument  should  be  produced,  to  speak  for  itself, 
and  thus  preclude  any  abuse  which  might  arise  from  the  substitution  of  inferior  evi- 
dence. In  addition  to  the  cases  before  cited  in  this  note  to  the  general  doctiine  see 
ante  notes  171  and  167  ;  and  also  iposl  in  the  notes  on  the  examination  of  witnesses. 

Sometimes  the  rules  requiring  the  best  evidence  of  the  contents  of  writings  has  appar- 
ently been  in  some  degree  relaxed  on  grounds  of  convenience,  particularly  where  certain 
general  results  from  documents  were  the  sole  object  of  the  inquiry,  and  the  documents 
themselves  were  too  numerous  or  voluminous  to  be  read  and  examined  in  the  court. 
Thus,  where  the  question  was  as  to  the  solvency  of  a  person  on  a  given  day,  he  having 
been  subsequently  declared  a  bankrupt ;  held,  that  a  witness  who  had  examined  the 
papers  and  acorfuuts  of  the  bankrupt  might  be  allowed  to  state  the  result,  though  he 
could  not  be  allowed  to  speak  of  the  contents  of  the  accounts  in  detail.  Roberts  v. 
Doxon,  Peake's  Rep.  83,  S.  P. ;  Meyer  v.  Sefton,  2  Stark.  Rep.  374,  376,  377.  See  Rowe 
V.  Brenton,  3  Mann.  &  Ryl.  313.  But  in  Den  v.  Pond  (1  Coxe's  Rep.  379),  the  secretary  of 
state  was  called  to  prove  that  there  was  a  book  in  his  office  of  deeds  and  surveys  made 
in  a  particular  county,  so  as  to  found  an  inference  that  deeds  and  surveys  were  formerly 
recorded  in  that  county ;  but  the  court  held  that  the  book  itself  must  bo  produced,  for 
that  would  show  what  it  really  was.    Id  380,  381. 

The  general  rule  is  not  rigidly  insisted  on,  where  a  mere  negative,  resulting  from  the 
inspection  of  voluminous  documents,  is  sought  to  be  proved.  1  Stark.  Ev.  438  (6th 
American  ed.)  In  Rowe  v.  Brenton  (3  Mann.  &  Ryl.  303),  a  witness  produced  a  document 
for  the  purpose  of  showing  a  particular  clause  ;  and  he  was  allowed  by  Lord  Tenterden 
to  answer,  whether  he  had  not  inspected  about  three  hundred  other  documents  of  the 
same  kind  (court  rolls),  in  which  the  clause  was  not  found. 

An  invariable  practice  as  between  two  persons  for  one  to  accept  bills  drawn  in  a  par- 
ticular form  by  the  other,  may  be  proved  without  producing  the  bills.  If  the  mode  of 
dealing  has  varied,  however  the  bills  must  be  produced  or  accounted  for ;  otherwise  it 
would  be  receiving  parol  evidence  of  an  individual  written  instrument,  which  is  not 
permitted.    Spencer  v.  Billing,  3  Camp.  810. 
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*514    not  give  secondary  evidence  *of  writings,  until  all  the  sources  of 
primary  evidence  are  exhausted.     And  it  is  an  established  rule,  that 
all  originals  must  be  accounted  for,  before  secondary  evidence  can  be  given 
of  any  one.(l) 

We  liave  seen  that  where  secondary  evidence  is  offered,  it  must  be  objected  to  in  season, 
or  its  competency  cannot  be  questioned.  See  Gaines  v.  Patterson,  3  Dana,  408,  409  ;  Wil- 
liamson's Heirs  v.  Johnson,  4  Monroe,  254 ;  Blight's  Lessee  v.  Atwell,  7  Monroe,  365,  266 ; 
Pettigru  V.  Sanders,  3  Ball.  Rep.  549 ;  Kimball  v.  Morrell,  4  Greenl.  370,  371.  It  has 
been  held  too  late  to  object  after  the  testimony  on  the  side  of  the  party  offering  the 
secondary  evidence  is  closed.  The  objection  should  be  made  when  the  evidence  is  offered, 
so  as  to  adSbrd  the  partv  an  opportunity  of  obviating  it.  Concord  v.  Mclntyre,  6  N.  Hamp. 
Rep.  537,  538,  529  ;  Callender  v.  Marsh,  1  Pick.  418,  435,  436. 

'The  production  of  a  written  instrument  may  be  superseded  by  an  admission  in  the 
pleadings.  See  arde,  note  196.  In  Kentucky,  in  a  suit  for  breach  of  covenant,  where 
the  dedaration  set  forth  the  covenant  at  large,  a  plea  of  covenants  performed  was 
adjudged  an  admission  of  the  covenant  alleged  by  the  plaintiff;  and  held,  that  the 
plaintiff  might  read  to  the  jury,  either  the  recital  of  the  covenant  in  the  declaration, 
or  the  covenant  itself,  so  far  as  it  corresponds  with  the  recital,  without  proof  of  its  exist- 
ence or  genuineness.  Helm's  Ex'rs  v.  Jones,  Adm'r,  8  Dana,  86,  87.  An  admission  in  an 
answer  in  Chancery,  of  an  instrument  stated  in  the  bill,  will  sometimes  supersede  the 
necessity  of  producing  it,  especially  where  nothing  depends  upon  its  construction.  Owen 
V.  Jones,  2  Anstr.  505.  But  the  admission  must  be  very  explicit ;  if  qualified  by  a  refer- 
ence to  the  instruments  when  prodaced,  its  production  is  necessary.  Cox  v.  AUingham,  1 
Jacob's  Rep.  337. 

(1)  By  Parke,  B.,  in  Alivon  v.  Furnival,  1  C,  M.  &  R.  398,  in  which  case  the  court  were 
not  satisfied  that  there  existed  any  such  duplicate  original  as  had  the  same  binding  force 
and  effect  on  the  dfendant  as  the  one  which  was  accounted  for.  See  also  by  Park,  J.,  in 
Brown  v.  Woodman,' 6  C.  &  P.  206  ;  B.  N.  P.  254  ;  R.  v.  Castleton,  6  T.  R.  336 ;  Doxon  v. 
Haigh,  1  Esp.  409. 

Note  446. — Notice  to  produce  having  been  given  and  not  complied  with,  or  the 
*515  loss  or  '^destruction  of  an  instrument,  are  by  no  means  the  only  circumstances, 
which  will  authorize  the  admission  of  secondary  evidence.  In  general,  where  the 
beet  evidence  is  unattainable,  a  party  may  resort  to  secondary  evidence.  If  a  paper  be 
on  file  in  a  public  office  under  such  circumstances  that  the  party  can  neither  obtain  it,  or 
compel  its  production,  and  it  is  not  made  the  duty  of  any  person  to  give  out  certified 
copies  to  be  used  as  evidence,  parol  testlmonv  will  be  received.  Semble,  Denton  v.  Hill,  4 
Hayw.  Rep.  73.  See  Butler  v.  The  State,  5  Gill.  &  John.  Rep.  511, 519.  But,  if  the  paper 
is  one  that  might  be  withdrawn  from  the  files,  on  application  for  that  purpose  such 
application  should  appear  to  have  been  made.  See  post,  note  450.  Even  if  the  applies^ 
tion  is  refused,  it  will  not  always  be  a  matter  of  course  to  admit  secondary  proof.  Where' 
the  liability  of  the  defendants,  in  an  action  on  a  note,  had  been  tried  on  the  merits,  in  a 
former  action  on  the  same  note,  brought  against  them  in  the  name  of  the  plaintiflTs 
agent,  and  the  note  had  been  put  upon  the  clerk's  files,  the  court  refused  to  allow  the 
note  to  be  taken  from  the  files,  or  to  admit  secondary  evidence  of  its  contents.  They 
said,  that  it  was  always  matter  of  discretion  vrith  the  court  to  allow  a  paper  to  be, with- 
drawn from  the  files  ;  that  the  liability  of  the  defendants  had  been  thoroughly  tried  in 
the  former  suit,  upon  the  merits,  and  trader  circumstances  favorable  for  the  plaintiff;  and, 
that  it  would  be  improper  to  grant  him  an  opportunity  to  try  the  question  over  again. 
They  also  held  it  to  be  no  answer  to  say,  that  the  defendants  could  avail  themselves  of 
the  j  udgment  in  that  suit  as  a  defense  to  the  present  action.  Rogerson  v.  Neal,  16  Pick. 
Rep.  370. 

In  a  suit  in  chancery,  where  it  appeared  that  an  instrument,  by  which  the  defendant 
transferred  to  the  complainants  the  benefit  of  a  certain  judgment,  had  been  filed  in  a 
suit  at  law  between  the  parties,  and  the  defendant  produced  a  transcript  of  the  record  in 
such  a  suit  containing  a  copy  of  the  instrument,  which  the  plaintiff  was  willing  should 
be  read  if  the  transcript  was  introduced  along  with  it ;  held,  that  the  delendant  refusing 
to  accept  these  terms,  the  copy  could  not  be  received.  The  appellate  court,  in  their 
opinion  in  this  case,  after  adverting  to  the  general  rule  excluding  copies  till  the  originals 
shall  have  been  accounted  for,  observe :  "  The  manner  of  accounting  for  the  absence  of 
the  original  in  the  present  instance,  was,  by  showing  that  it  had  been  filed  in  the  suit  at 
at  law,  and  this  was  attempted  to  be  manifested  by  the  record  produced.  But  why  have 
they  thus  disposed  of  the  original  ?  It  must  have  been  there  lodged  for  some  purpose ; 
and  its  custody  have  been  retained  through  the  operation  of  law.  If  it  had  been  the 
subject  of  litigation,  and  its  claim  settled  between  the  parties  in  a  suit  for  that  purpose, 
it  ought  not  to  have  been  again  introduced  as  a  set-off  against  the  demand  of  the  com- 
plainant, or  as  imposing  another  defense  to  its  claim.  To  understand,  therefore,  fully  the 
cause  of  its  absence,  and  the  effect  which  had  thereby  been  produced,  the  court  {a  quo), 
we  think,  properly  required  that  the  record  should  be  read,  or  the  copy  not  admitted. 
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Handley's  Bk'p  v.  Fitzhugh,  1  Marsh.  Ken.  Bep.  34.  So,  the  court  may  refuse  to  receive 
inferior  proof  upon  principles  of  public  policy.  Accordingly,  in  Pennsylvania,  where  an 
action  was  brought  for  a  libel  upon  the  plaintiff,  an  officer,  consisting  of  certain  charges 
preferred  against  him  to  the  governor ;  though  the  governor  had  declined  delivering  the 
libelous  paper  to  the  plaintiff,  and  the  court  had  refused  a  svbpmna  dims  tecum  (whicli 
can  only  issue  there  on  special  application),  yet,  parol  evidence  of  the  contents  was  held 
inadmissible.  Gray  v.  Pentland,  3  Sergeant  &  Eawle,  23.  See  Yoter  v.  Sanuo,  6  Watts' 
.  Kep.  166. 

The  question  has  occasionally  arisen,  whether  proof  that  a  paper  is  out  of  the  state, 
will,  of  itself,  be  sufficient  to  lay  the  foundation  for  introducing  secondary  evidence  of  its 
contents,  without  further  evidence  shovring  an  effort  to  obtain  it.  In  Connecticut,  it  has 
been  held  that  it  will  not.  Townsend  v.  Atwater,  5  Day's  Rep.  298,  306.  So,  also,  in 
Louisiana.  Lewis  v.  Beatty,  8  Mart.  Lou.  Rep.  (N.  S.)  387,  288,  389.  Otherwise,  how- 
ever, in  Kentucky ;  and  the  court  liken  it  to  the  case  of  a  subscribing  witness,  absent 
from  the  state.  Boone  v.  Dyke's  Legatees,  3  Monroe,  533.  See  also  Eaton  v.  Campbell, 
7  Pick.  ID.  A  written  contract  deposited  by  the  parties,  with  a  witness  in  a  neighboring 
state,  was  allowed  to  be  proved  by  a  deposition  on  commission,  it  being  out  of  the  juris- 
diction of  the  court.  Bailey  v.  Johnson,  9  Cowen's  Rep.  115.  See  further,  what  is  said 
by  Saffold,  J.,  in  May's  Adm'rs  v.  May,  1  Porter's  Rep.  131. 

Where  the  defendant  had  placed  a  deed  in  the  hands  of  M.,  his  agent,  who  had  gone 
to  another  state,  and  carried  it  with  him,  and  some  unsuccessful  attempts,  the  nature  of 
which  was  not  explained,  had  been  made  to  obtain  it ;  held,  that  no  commission  having 
been  sent  to  examine  M.  about  the  deed,  or  to  ascertain  what  had  become  of  it,  and  there 
being  some  grounds  for  suspecting  a  designed  suppression  of  it,  parol  evidence 
*516  was  inadmissible.  Bunch's  Adm'r  v.  *Hurst's  Adm'r,  8  Dess.  Eq.  Rep.  290,  291. 
An  instrument  having  been  executed  at  Caraccas,  and  it  appearing  that,  according 
to  the  law  of  that  place,  the  original  was  deposited  with  a  notary,  and  kept  by  Mm,  the 
parties  only  being  allowed  to  have  certified  copies ;  held,  that  this  was  sufficient  to 
account  for  the  non-production  of  the  original.    Mauri  v.  Heffernan,  13  Johns.  Rep.  58. 

If  the  paper  is  in  the  hands  of  a  third  person,  under  such  circumstances  that  the  law 
will  not  compel  him  to  produce  it,  this  is  a  ground  for  allowing  secondary  evidence.  For 
various  causes  showing  this,  as  also  when  a  paper  is  privileged  so  as  to  be  unattainable 
through  a  aabpmna  ducen  tecum,  see  ante 'note  364.  See  also.  United  States  v.  Reyburn, 
6  Peters'  Rep.  352,  356,  357. 

That  proof  of  the  loss  or  destruction  of  an  instrument  is  sufficient  to  lay  the  foundation 
for  introducing  secondary  evidence  of  its  contents,  is,  as  a  general  rule,  well  established. 
'  Sometimes  the  loss  or  destruction  is  proved  directly,  e.  g.  by  the  person  who  destroyed  it, 
swearing  to  the  fact ;  and  sometimes  the  fact  is  made  out  by  circumstantial  evidence,  as 
by  showing  that  it  was  deposited  in  a  particular  chest,  office  or  house,  which  was  subse- 
quently destroyed  by  fire,  or  the  ravages  of  war  (Jackson  ex  dem.  Livingston  v.  Neely,  10 
Johns.  Rep.  374 ;  Franklin  v.  Creyon,  Harp.  Bq.  Bep.  343 ;  Jeffrey's  Ex'rs  v.  Parsons,  3 
Verm.  Rep.  456  ;  Jackson  ex  dem.  Taylor  v.  Cullum,  2  Blackf.  328 ;  Peay  v.  Picket,  3 
M'Cord's  Rep.  332  ;  Lorton  v.  Gore,  1  Dow  &  Clark,  190 ;  Rochell  v.  Holmes,  3  Bay's  Rep. 
487  :  Fallis  v.  Griffeth,  1  Wright's  Rep.  305) ;  that  it  was  put  into  the  mail,  directed  to  a 
particular  person,  and  never  reached  its  place  of  destination  (Bank  of  the  United  States  v. 
Sill,  5  Conn.  Rep.  106  ;  Champion  v.  Terry,  3  Brod.  &  Bing.  295) ;  or  put  into  the  letter 
bag  of  a  vessel,  which  was  chased  by  a  privateer,  and  the  letter  bag  thrown  overboard 
(Anderson  v.  Robson,  3  Bay's  Rep.  495  ;  or  that  it  has  been  diligently  sought  for,  and  can- 
not be  found  (Proprietors  of  Braintree  v.  Battles,  6  Verm.  Rep.  399 ;  Renner  v.  Bank  of 
Columbia,  9  Wheat.  Rep.  581 ;  Hall  v.  Hall,  6  Gill  &  Johns.  386 ;  Taunton  Bank  v.  Rich- 
ards, 5  Pick.  Rep.  436  ;  Benjamin  v.  Garee,  1  Wright's  Rep.  449,  450  ;  M'MuUen  v.  Brown, 
1  Harp.  Rep.  76).  The  like  principles  apply  in  criminal  cases.  See  Rex  v.  Chadwick,  6 
Carr  &  Payne,  181 ;  Commonwealth  v.  Snell,  3  Mass.  Rep.  83 ;  United  States  v.  Doebler, 
1  Bald.  Rep.  519.     See  posi,  note  463. 

It  is  not  by  any  means  a  matter  of  course,  to  let  a  party  give  secondary  evidence,  even 
where  he  produces  direct  proof  of  the  fact  of  destruction.  If  the  destruction  was 
accidental,  and  occurred  without  his  agency  or  assent ;  or  even  if  it  was  voluntary,  and 
his  own  act,  but  yet  done  under  a  mistake,  so  as  to  rebut  all  idea  of  contemplated  fraud, 
inferior  evidence  will  usually  be  allowed.  Thus,  should  a  party  destroy  a  paper  under 
the  erroneous  impression  that  it  could  be  of  no  further  use,  he  may  afterward,  notwith- 
standing, prove  its  contents  by  secondary  evidence.  Riggs  v.  Tayloe,  9  Wheat.  483.  Or, 
should  he  destroy  a  note,  on  its  being  paid  in  bank  bills,  he  supposing  at  the  time  they 
were  genuine,  when  in  truth  they  were  counterfeit,  the  same  result  would  follow.  Id.  487. 
So  should  he  destroy  one  paper,  supposing  it  to  be  another.  Id.  See  Dumas  v.  Powell, 
3  Dev.  103  ;  also  Williams  v.  Crary,  5  Cowen's  Rep.  368,  370.  But  a  party  who,  under  no 
pretense  of  mistake  or  accident,  voluntarily  destroys  primary  evidence,  to  prevent  its 
being  used  against  him,  or  to  create  an  excuse  for  its  non-production,  to  injure  the  oppo- 
site party,  or  for  other  fraudulent  purposes,  thereby  excludes  himself  from  the  benefit  of 
superior  evidence.  Biggs  v.  Tayloe,  9  Wheat.  483,  487 ;  Benner  v.  Bank  of  Columbia,  Id. 
596 ;  Bank  of  United  States  v.  Sill,  5  Conn.  Bep.  106,  111.    Accordingly,  where  a  plaintiff 
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sued  to  recover  certain  moneys  received  by  the  defendant  through  a  forged  imJotsement 
of  the  plaintiff's  name  on  a  note  payable  to  his  oSder,  and  on  the  trial  it  appeared  that  the 
plaintiff  having  shown  the  note  and  indorsement  to  a  person,  a  witness  in  the  cause,  after- 
wards entirely  erased  and  blotted  out  the  indorsement ;  held,  that  it  not  having  been  done 
accidentally,  or  under  any  mistake,  he  coMd  not  prove  the  same  a  forgery  by  witnesses 
who  could  only  j  udge  of  its  genuineness  from  having  seen  it  before  the  obliteration.  He 
had,  by  his  act,  deprived  the  other  party  of  the  benefit  pf  witnesses  acquainted  with  his 
handwriting  and  to  admit  the  testimony  offered,  would  be  as  repiignarit  tO'  principle  as 
to  deny  a  party  the  right  of  cross-examining  his  adversary's  witnesses.  Broadwell  v. 
Stiles,  3  Halst.  Rep.  59.  A  fraudulent  alteration  of  a  note  by  the  promise  will  prevent  him 
from  recovering,  either  on  the  note  itself,  or  the  original  consideration.  Martendale  v. 
Follett,  1  N.  Hamp.  Rep.  95.  See,  also,  S.  P.,  Clute  v.  Small,  17  Wend.  Rep.  238,  243. 
Otherwise,  as  to  an  alteration  or  destruction,  originating  in  an  honest  mistake  of 
»517  fact.  Id.  And  see  S.  P.,  *Atkinson  v.  Hawdon,  2  Adol.  &  Ellis,  638.  Where  a 
note  sued  upon  was  shown  to  have  been  voluntarily  burned  up  by  the  plaintiff  a 
short  time  before  it  fell  due,  the  court  held  he  was  bound  to  explain  the  act  so  as  to  make 
it  appear  honest  and  j  ustifiable,  or  he  could  not  recover.  For  it  would  be  a  violation  of 
all  the  principles  upon  which  secondary  evidence  is  tolerated,  to  allow  a  pajrty  the  benefit 
of  itj  who  has  willfully  destroyed  the  higher  and  better  testimony.  Blade  v.  Noland,  13 
Wend.  173,  174,  175.  Even  a  pretended  negligent  destruction  or  loss  of  an  instrument, 
if  the  negligence  is  such  as  to  awaken  a  suspicion  of  design,  will  be  followed  by  the  like 
result.  Semble.  Id.  ^ee  Livingston  v.  Rogers,  2  Johns.  Cas.  488.  In  Farrar  v.  Farrar 
(4  N.  Hamp.  Rep.  191),  it  was  held  that,  where  a  grantee  canceled  a  deed,  with  intent  to 
revest  the  title,  though  it  would  not  have  this  effect  directly,  yet,  the  destruction  being 
voluntary,  he  could  not  give  it  in  evidence ;  and  so,  indirectly,  it  should  work  the  oonse 
quenoe  intended.  See  Tomson  v.  Ward,  1  N.  Hamp.  Rep.  9  ;  Comriiodwealth  v.  Dunley, 
10  Mass.  Rep.  403.  And  it  has  been  held  that  a  fraudulent  alteration,  made  by  the 
grantee,  will  operate  the  like  result.  Chesby  v.  Frost,  1  N.  Hamp.  Rep.  145.  But  see 
Barrett  v.  Thorndike,  1  Greenl.  Rep.  73  ;  Hatch  v.  Hatch,  9  Mass.  Rep.  311. 

It  has  been  held,  as  a  iflatter  of  practice,  that  a  party  may  prove  the  existence  of  the 
instrument,  first,  or  Its  loss,  as  suits  him.  Thus,  when  he  intends  to  show  that  it  was 
consumed  in  a  particular  office  destroyed  by  fire,  he  may  begin  by  proving  the  destruc- 
tion of  the  office.  Denn  v.  Pond.  1  Coxe's  Rep.  379.  In  Kimball  v.  Morrell  (4  Greenl. 
368,  370),  it  was  laid  down  that  the  party  must  first  show  the  existence  or  due  execution 
of  the  instrument,  second  its  loss,  and  then,  and  not  till  then,  he  may  inquire  specifically 
as  to  the  contents.  Such  has  been  said  in  another  case,  to  be  the  natural  order.  Per 
Burnet,  J.,  in  Allen's  Lessee  v.  Parish,  3  Hamm.  Rep.  107,108;  M'Credy  v.  Schuylkill 
Nav.  Co.,  3  Whart.  Rep.  424.  But  these  facts  are  so  intimately  blended  together,  and 
have  such  a  mutual  relation  to,  and  dependence  upon  each  other,  that  it  is  difficult, 
and  many  times  impossible,  to  separate  the  proof  one  part  from  the  other.  Id.  And 
see  per  Sherman,  J.,  Id.  pp.  131,  132 ;  M'Laurin  v.  Talbot,  3  Hill's  Rep.  536,  per 
Harper,  J. 

It  is  quite  clear,  however,  that  unless  proof  is  adduced  of  the  loss  or  destruction, 
satisfactory  to  the  court,  the  evidence  as  to  the  execution  and  contents  cannot  be  sub- 
mitted to  the  jury.  Jackson  ex  dem.  Livingston  v.  Frier,  16  Johns.  Rep.  193,  196 ; 
Bees  V.  Lawless,  4  Lit.  Rep.  318,  219,  330;  De  Haven  v.  Henderson,  1  Dall.  Rep.  434  ; 
Dorsey  v.  Doraey's  Heirs,  3  Harr.  &  John.  319  ;  Shrowders  v.  Harper,  1  Harring.  Rep.  444 

The  proof  of  loss  or  destruction  must  generally  be  by  witnesses  testifying  under  oath. 
Accordingly,  where  a  justice  of  the  peace  jicted  upon  his  own  personal  knowledge  of  the 
fact  of  the  loss  of  the  note,  left  with  him  at  the  time  of  joining  Issue  in  the  cause,  held 
erroneous,  and  good  ground  for  reversing  his  judgment  upon  certiorari.  Gary  v.  Camp- 
bell, 10  Johns.  Rep.  363'. 

The  loss  may  be  proved  by  the  declarations  of  the  adverse  party  (Bristol  v.  Wait,  6 
Carr.  h  Payne,  591 ;  Taunton  and  South  Boston  Bank  v.  Whiting,  10  Mass.  Rep.  332  ; 
North  V.  Drayton,  Harp.  Eq.  Rep.  34) ;  or  of  those  under  whom  he  claims  title  (Corbin  v. 
Jackson  ex  dem.  Garnsey,  14  Wend.  Rep.  619) ;  and  this,  as  to  the  latter,  even  though 
they  might  be  called  as  witnesses.  Id. ;  Stanley  v.  Addison,  8  Lou.  Rep.  (Curry),  307.  In 
respect  to  the  admission  of  one  joint  tenant  or  tenants  in  common,  to  prove  loss,  &c.,  as 
against  the  other,  see  note  137. 

(In  Knapp  v.  Knapp  (10  N.  T.  376)  the  court  held  that  proof  that  a  will  executed  by  a 
deceased  person  was  said  by  him  a  month  before  his  death  to  be  in  his  possession  in 
a  certain  desk  in  his  house,  that  he  was  then  very  aged  and  feeble,  that  his  housekeeper 
was  a  daughter  having  an  interest  adverse  to  the  will,  and  that  the  same  could  not  be 
found  on  proper  search  three  days  after  his  death,  is  not  sufficient  evidence  of  its  existence 
after  his]death  or  of  a  fraudulent  destruction  of  it  in  his  life  time  to  authorize  parol  proof 
of  the  contents.) 

In  general,  the  declaration  of  a  person  who  might  be  brought  to  testify  on  the  subject 
is  mere  hearsay  and  iiladmissible.  The  Governor  v.  Barkley,  4  Hawks'  Rep.  20 ;  Rex  v. 
Denio,  7  Barnw.  &  Cressw.  630 ;  S.  C,  1  Mann.  &  Ryl.  294 ;  Taunton  Bank  v.  Richardson, 
5  Pick,  441 ;  Mitchell  v.  Mitchell,  3  Stew.  &  Porter,  81,  84.    See  ante,  note  78.    Nor  can 
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you  rely  upon  the  naked  declarations  of  a  deceased  person  as  to  his  having  had  the  paper 
and  destroyed  it,  without  showing  searcb-  Kex  v.  Rawden,  3  Adol.  &  Ellis.  156.  Rumors 
of  the  destruction  of  an  instrument  stand,  of  course,  upon  the  same  ground.  Aagel  v.  Felton, 
8  John.  Rep.  149. 

Parties  and  persons  interested  are  recognized  as  competent  witnesses  in  respect  to  the 
facts  and  circumstances  necessary  to  lay  a  foundation  for  secondary  evidence.  See  ante, 
note  19 ;  also  post,  note  454.  This  exception  to  the  general  rule  rests  upon  the  ground 
that  the  point  is  preliminary  and  incidental,  addressed  solely  to  the  court,  and  not  affect- 
ing the  issue  to  be  tried  by  the  jury.  See  per  Marshall,  C.  J.,  in  Tayloe  v.  Riggs,  1  Pet. 
Rep.  591,  596,  597;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Kep.  19S,  195, 196;  8 
Amer.  Jurist,  28,  29.  The  doctrine  has  been  held  as  to  proof  of  search,  loss,  &c.,  in 
Kentucky  (Grimes  v.  Talbot,  1  Marsh.  Ky.  Rep.  205,  206) ;  in  the  Supreme  Court 
*518  of  the  United  States  (Tayloe  v.  Riggsi  1  Pet.  Rep.  591 ;  see  *also,  Riggs  v.  Tayloe,  9 
Wheat.  485,  486) ;  Pennsylvania  (see  the  cases  ante,  note  19  ;  also,  De  Haven  v. 
Henderson,  1  Dall.  Rep.  454) ;  South  Carolina  (Smith  v.  Wilson,  1  Dev.  &  Batt.  40,  41 ;) 
and  Masssachusetts  (see  the  cases  ante,  note  19 ;  Poignard  v.  Smith,  8  Pick.  278 ;  Donelson 
V.  Taylor,  Id.  390) :  but  parties  and  persons  having  an  interest  cannot  be  allowed  to  speak 
in  respect  to  the  contents  of  the  instrument.  Adams  v.  Leland,  7  Pick.  62  ;  Donelson  v. 
Taylor,  8  Id.  390.  See  Seekright  v.  Bogan,  1  Hayw.  Rep.  178,  note.  The  doctrine  as  to 
the  competency  of  parties,  &c.,  on  questions  preliminary  to  the  introduction  of  secondary 
evidence  has  been  held  in  Virginia,  North  Carolina,  and  New  Hampshire.  See  arite,  note 
19.  So,  senible,  in  Maine.  8  Amer.  Jurist,  note  1.  In  New  York,  also.  See  ante,  note  19  ; 
also,  Blade  v.  Noland,  12  Wend.  173;  Jackson  ex  dem.  Brown  v.  Betts,  6  Cow.  Rep.  200. 
And  in  the  latter  State,  where  one  party  is  sworn  to  prove  the  loss,  the  opposite  party 
may  be  examined  to  disprove  it,  and  account  for  the  instrument.  2  R.  S.  406,  §  74.  In 
Deleware,  parties  are  competent  to  prove  loss,  and  the  other  party  may  produce  witnesses 
to  impeach  the  credit  of  his  adversary  thus  sworn,  before  the  secondary  evidence  is  given 
to  the  jury.  This  is  upon  the  principle  that  the  court  must  be  satisfied  as  to  the  fiict  of 
loss  by  credible  testimony.    Shrowders  v.  Harper,  1  Harrington  Rep.  444. 

In  some  cases  it  has  ,been  held,  that  the  party  must  testify  in  order  to  rebut  the  suspi- 
cion that  he  is  endeavoring  to  substitute  inferior  for  primary  evidence  in  order  to  defraud ; 
as,  where  he  is  presumed,  from  the  circumstances,  to  be  in  possession  of  the  instrument. 
Tayloe  v.  Riggs,  1  Pet.  Rep.  591  ;  Blauton  v.  Miller,  1  Hayw.  4  ;  Poignard  v.  Smith,  4  Pick. 
278 ;  De  Haven  v.  Henderson,  1  Dall.  424 ;  Park  v.  Cochran,  1  Hayw.  410 ;  Qivens  v.  Manns, 
6  Munf.  Rep.  291 ;  Smith  v.  Martin,  2  Tenu.  Rep.  (Overt.)  208. 

But  in  Connecticut,  the  loss  of  a  specialty  upon  which  the  suit  is  founded  cannot  be 
proved  by  a  party  ;  for  in  that  case  the  fact  of  loss  is  a  material  and  traversable  one,  to 
be  determined  by  the  jury.  Coleman  v.  Wolcott,  4  Day's  Rep.  388.  So  semble,  in  actions 
upon  lost  simple  contracts,  as  notes,  &c.  Swift  v.  Stevens,  8  Conn.  Rep.  431.  Such  is  the 
doctrine  in  South  Carolina  (Sims  v.  Sims,  2  Rep.  Const,  Ct.  So.  Car.  315 ;  Davis  v.  Benbow, 
2  Bail.  Rep.  437) ;  and  In  Vermont  (Wright  v.  Jacobs,  1  Aik.  Rep.  304  ;  Penfield  v.  Cook, 
Id.  96).  As  to  the  rale  in  New  Hampshire  and  North  Carolina,  see  M'Neil  v.  MKUlintock, 
5  N.  Hamp.  Rep.  355,  358  ;  Cotton  v.  Beasley,  1  N.  Car.  Law  Repos.  239.  The  doctrine 
has  been  held  otherwise  in  New  York,  Massachusetts,  Pennsylvania,  and  Louisiana ;  and 
there,  in  actions  upon  lost  notes,  parties,  &c.,  are  competent  witnesses  to  prove  the  fact  of 
the  loss.  Chamberlain  v.  Gorham,  30  John.  Rep.  144 ;  Blade  v.  Noland,  12  Wend.  173  ; 
Meeker  v.  Jackson,  3  Yeates'  Rep.  442  ;  Donelson  v.  Taylor,  8  Pick.  890  ;  Page  v.  Page,  15 
Id.  399  ;  Miller  v.  Webb,  8  Lou.  Rep.  (Carry)  516.  So  in  Delaware,  in  an  action  on  a  lost 
deed.  Shrowders  v.  Harper,  1  Harringt.  Rep.  444.  But  they  cannot  be  allowed  to  testify 
to  the  jury.  Donelson  v.  Taylor,  swpra.  See  Jones  v.  Fales,5  Mass.  Rep.  101 ;  and  Forbes 
V.  Wale,  1  W.  Black.  533. 

In  respect  to  the  form  of  the  oath  to  be  administered  where  a  party  or  person  intereste(^ 
is  sworn  to  prove  loss,  &c.,  see  post,  in  the  notes  on  the  examination  of  witnesses. 

In  several  cases  the  party's  affidamt  has  been  recognized  as  competent  on  the  question 
of  loss.  See  Givens  v.  Manns,  6  Munf.  201 ;  Taanton  Bank  v.  Richardson,  5  Pick.  436 ; 
Poignard  v.  Smith,  8  Id.  278  ;  Tayloe  v.  Riggs,  1  Peters'  Rep.  591 ;  Smith  v.  Wilson,  1 
Dev.  &  Batt.  40,  41 ;  Donelson  v.  Taylor,  8  Pick.  Rep.  390 ;  Patterson  v.  Winn,  5  Peters' 
Rep.  240  ;  Riggs  v.  Tayloe,  9  Wheat.  486  ;  Smith  v.  Martin,  2  Tenu.  Rep.  (Overt.)  208  ; 
Page  V.  Page,  15  Pick.  Rep.  374,  375.  But  a  person  competent  to  testify  generally  in  the 
cause,  must  testify  in  the  ordinary  way,  that  the  advantage  of  a  cross-examination  may 
be  preserved.  Poignard  v.  Smith,  8  Pick.  373,  278.  See,  however.  Smith  v.  Martin  3 
Tenn.  Rep,  (Overt.)  208. 

Where  a  paper  has  been  deposited  in  a  public  office,  an  official  certificate  of  the  officer 
is  sometimes  made  evidence  of  the  loss  by  statute.  See  Jackson  ex  dem.  Swartwout  v. 
Cole,  4  Cowen's  Rep.  589.  But  unless  there  be  a  statute,  authorizing  the  certificate,  it  can- 
not be  made  evidence.  See  Hammond  v.  Norris,  2  Harr.  &  John.  180 ;  and  ante,  note  324.  See 
also  ante,  note  376,  where  it  will  bo  seen  that  a  general  statute  has  been  passed  upon  this 
subject  in  New  York.  A  surrogate's  certificate  as  to  ineffectual  search  for  a  will  deposited 
in  his  office,  is  not  admissible  independent  of  a  statute  rendering  it  so.  Jackson  ex  dem. 
Schuyler  v.  Russell,  4  Wend.  547.    And  even  where  this  certificate  is  made  evidence,  the 
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*5 1 9  *If  the  instrument  is  in  the  possession  of  the  adverse  party,  there 
are,  in  general,  no  means  of  compelling  him  to  produce  it,  however 
necessary  it  may  be  for  the  prosecution  of  the  suit  or  for  the  defence,  (1) 
and  if  the  party  will  not  produce  it,  secondary  evidence  of  its  contents  is 
then  admissible.  But  before  such  evidence  can  be  admitted,  it  must  be 
shown  affirmatively  that  the  instrument  is  in  the  possession  of  the  adverse 
party,  and  also  that  he  has  received  notice  to  produce  it.  (2) 

party  is  not  obliged  to  resort  to  it,  but  may  still  prove  search  to  have  been  made  jn  any 
other  regular  mode.  Id.  Or,  he  may  show  that  the  opposite  party  obtained  it  surrepti- 
tiously, and  thus  supersede  the  necessity  of  getting  the  certificate  of  the  officer,  which 
might  otherwise  be  requisite.    Davis  v.  Spooner,  3  Piclc.  Rep.  287,  288. 

(The  absence  of  the  original  must  be  satisfactorily  explained,  before  a  copy  or  its  con- 
tents cau  be  proved  (Lunsford  v.  Smith,  12  Gratt,  554;  Leland  v.  Cameron,  21  N.  Y.  115; 
this  is  because  the  originals  are  always  the  best  evidence.     Dobbs  v.  Justices,  17  Geo.  624.) 

(1)  Bntick  T.  Carrington,  19  How.  St.  Tr.  1703.  See  as  to  compelling  the  inspection  of 
documents  in  the  hands  of  the  opposite  party,  swpra.  Chap.  4. 

(2)  Note  447. — The  practice  of  giving  notice  to  produce  papers,  is,  in  several  points, 
analogous  to  a  bill  of  discovery  in  chancery,  for  which  it  is  a  substitute.  See  po»t,  note 
460.  And  in  no  particular  is  the  analogy  more  strikingly  obvious,  than  in  respect  to  the 
docti^ne  noticed  in  the  text.  The  complainant,  in  chancery,  may  use  the  defendant's 
answer,  or  not,  as  he  pleases  (see  ante,  note  280);  so  the  party  who  has  given  notice  to 
produce,  may  at  his  option  waive  the  production,  and  make  out  his  case  independently. 
See  the  cases  cited,  note  460.  But  if  the  answer  in  the  one  case,  or  the  writing  in  the 
other,  having  been  thus  called  out,  be  used  by  the  party  at  whose  instance  it  was  invoked, 
the  other  party  has  a  right  to  the  whole.  Such  is  the  general  rule.  As  to  its  application 
in  respect  to  answers  in  chancery,  see  ante,  note  280. 

This  analogy  has  been  frequently  resorted  to  in  determining  how  far  papers  brought 
forward  under  a  notice  to  produce,  and  used  against  the  party  producing  them,  may  be 
said  to  be  evidence  for  him.  See  per  Gibson,  J.,  in  Withers  v.  Gillespy,  7  Serg.  &  Bawle, 
14 ;  also,  per  Id.,  in  Farmers  &  Mechanics'  Bank  v.  Israel,  6  Serg.  &  Rawle,  293,  296  ;  per 
Thompson,  C.  J.,  in  Lawrence  v.  Ocean  Ins.  Co.,  11  John.  Eep.  260.  And  it  seems  to  be  a 
rule  to  which  there  are  few  exceptions,  that  in  every  case  where  a  document  is  read 
by  one  party,  the  whole  is  to  be  read  if  the  adverse  party  requires  it ;  for,  unless  the 
whole  be  read,  there  cau  be  no  certainty  as  to  the  real  sense  and  meaning.  1  Starkie's 
Ev.  359  (6th  Am.  ed.) ;  also,  5  Mod.  9,  8  Salk.  153 ;  1  Ford's  MS.  146 ;  Andr.  258 ;  Doug. 
757.  See,  also,  ante,  note  121.  Upon  the  same  principle,  where  one  document  refers  to 
another,  the  latter  is,  for  the  purpose  of  such  reference,  incorporated  with  the  former,, 
and  may  be  read  to  explain  it ;  as,  where  the  deposition  of  a  captain  of  a  ship  refers  to  a 
log  book  (Falconer  v.  Hanson,  1  Camp.  Rep.  171),  or  a  letter  refers  to  other  letters  (John- 
son V.  Gilson,  cited  in  the  text,  note) ;  otherwise,  however,  where  the  reference  is  not  so 
particular  as  to  render  the  papers  referred  to  necessary  to  ascertain  the  sense  of  the  one 
used.  See  the  cases  cited  in  note  of  the  text.  The  rule  we  are  considering  will  be  found 
illustrated  in  many  cases  of  written  admissions,  such  as  books  of  account,  &c.,  ante,  note 
118,  We  saw  there,  that  'vi  instances  of  that  nature,  the  admission  of  a  party  being  used 
against  him,  he  has,  in  general,  a  right  to  the  whole.  The  qualifications  with  which  the 
doctrine  is  to  be  applied,  were  also  noticed.  Indeed,  the  rule  is  universal,  and  embraces 
not  only  written  but  oral  admissions ;  and  much  of  the  doctrine  ante,  notes  118,  122,  120, 
will  be  found  useful  in  guiding  us  to  proper  conclusions  on  similar  questions,  as  to  writ^ 
ten  admissions,  declarations,  &c. 

The  general  doctrine  was  fully  recognized  in  South  Carolina,  in  M'Grath  ads.  Isaacs  (1 
Nott  &  M'Cord,  568).  There  the  defendants,  under  notice,  produced  certain  letters  which 
were  read  on  the  part  of  the  plaintiff,  and  one  of  them  referred  to  another  letter  from  a 
Mr.  Barker  (who,  it  seems,  was  interested),  in  a  way  to  connect  the  latter  with  what  was 
read ;  the  defendant  thereupon  proposed  to  put  iu  the  letter  of  Mr.  B.,  but  it  was  rejected 
on  the  trial  because  he  was  interested.  The  learned  judge  who  delivered  the  opinioa, 
decided,  that  B.'s  letter  should  have  been  allowed  to  be  read ;  and  citing  what  is  said  by 
our  author,  and  the  case  of  Francis  v.  TJie  Ocean  Insurance  Company  (11  John.  260),  he 
said,  "  that  in  all  cases  where  papers  are  called  for  by  one  party,  which  are  in  the  posses- 
sion of  the  other,  they  ought  not  to  be  garbled,  but  the  whole  produced,  subject,  however, 
to  all  legal  exceptions  when  produced  ;  and  that,  whenever  a  document  or  paper  is  refer- 
red to  any  otJier,  which  is  inadmissible  evidence,  such  document  or  paper  so  referred  to 
ought  to  be  produced."    Id.  572,  573. 

(By  the  code  of  Sew  York,  the  action  for  discovery  is  abolished,  and  either  party  is  at 
liberty  to  examine  his  adversary  on  oath,  §§  389,  399.  But  this  evidently  does  not  obviate 
the  necessity  of  calling  the  subscribing  witness  (Whymon  v.  Gath,  17  Jur.  559  ;  22  Law 
J.  Rep.  (N.  S.)  Ex.  316) ;  nor  trench  upon  the  rule  requiring  notice  to  produce  the  docu- 
ment sought  to  be  proved.) 
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*520     *The  subject  will  be  treated  of  in  the  following  order: 

First,  Of  the  proof  that  the  instrument  is  in  the  hands  of  the  adverse 
party. 

Secondly,  Of  the  notice  to  produce. 

Thirdly,  Where  the  notice  to  produce  may  be  dispensed  with. 

First,  Of  proof  that  the  instrument  is  in  the  possession  of  the  adverse 
party. 

Proof  of  writing  being  in  possession  of  adverse  party.  The  degree  of 
evidence  which  may  be  necessary  to  prove  the  fact  of  possession,  will  depend 
so  much  on  the  nature  of  the  transaction,  and  on  the  particular  circum- 
stances of  each  individual  case,  that  it  is  scarcely  possible  to  lay  down  any 
general  rule  upon  the  subject.  Slight  evidence  may  be  sufficient,  in  many 
cases,  to  raise  a  presumption  that  the  writing  is  in  the  possession  of  a  party, 
especially  when  it  exclusively  belongs  to  him,  and  regularly  ought  to 
be  in  his  possession  according  to  the  course  of  business.  Thus,  where  the 
solicitor  to  a  commission  of  bankrupt,  which  had  issued  against  the  defend- 
ant, proved  that  he  had  been  employed  by  the  defendant  to  solicit  his  cer- 
tificate under  the  commission,  and  that,  looking  at  the  entry  of  charges  he 
had  no  doubt  the  certificate  was  allowed  ;  it  was  presumed  that  the  certifi- 
cate came  into  the  defendant's  possession.  (1) 

(1)  Henry  v.  Leigh,  3  Camp.  503.     See  also  Robb  v.  Starkey,  2  C.  &  K.  143. 

Note  448.  —  Sharp  v.  Lamb,  11  A.  &  E.  805. 

The  writings  required  must,  in  some  way  or  other,  be  shown  in  the  party's  possession 
or  power,  before  it  can  be  said  that  he  is  in  fault  for  not  producing  them,  and  consequently 
before  secondary  evidence  of  their  contents  is  received,  or  any  inference  made  against 
him  from  their  non-production.  See  per  Sutherland,  J.,  in  Life  &  Fire  Ins.  Co.  v.  The 
Mechanics'  Fire  Ins.  Co.,  7  Wend.  34  \  per  Taylor,  C.  J.,  in  Nicholson  v.  Hilliard,  1  N.  Car. 
Law.  Repos.  254  ;  per  Johnson,  J.,  in  Reid  v.  Colcock,  1  Nott  &  M'Cord,  592,  604 ;  M'Keillip 
V.  M'llhenny,  4  Watts'  Rep.  318,  319. 

Some  cases  as  to  the  mode  of  proving  the  fact  of  possession,  will  be  founA  post,  note 
458.  It  cannot  be  made  out  as  against  one  defendant  by  the  declaration  of  his  co-defend- 
ants, unless  a  joint  liability  in  all  be  first  shown.  Birbeck  v.  Tucker,  2  Hall's  Rep.  N.  Y 
S.  C,  131.     See  also  ara<«,  vol.  I,  pp.  496-504. 

But  possession  is  frequently  presumed  from  the  nature  of  the  paper,  as  well  as  other 
circumstances,  indicative  of  its  place  of  custody.  The  inquiry,  in  the  first  instance,  may 
generally  be  determined  by  ascertaining  to  whom  the  possession  rightfully  belongs';  for 
in  the  absence  of  proof  to  the  contrary,  the  law  will  presume  that  the  person  entitled 
holds  the  custody.  Thus  an  appointment  of  an  officer  as  overseer  was  presumed  to  be  in 
his  possession.  Rex  v.  Leicester,  1  Barn.  &  Aid.  173.  On  the  general  question  as  to  the 
person  to  whose  possession  title  deeds  belong,  see  Lord  Biickhurst's  Case,  1  Coke  Rep.  ] .  A 
party  claiming  under  a  deed  with  general  warranty,  though  presumed  to  possess  the  deed 
to  himself,  is  not  supposed  to  hold  the  title  papers  anterior  to  such  deed ;  they  are  pre- 
sumed to  be  in  the  hands  of  the  warrantor.  Cooke's  Lessee  v.  Hunter,  2  Tenn.  Rep. 
(Overt.  118  ;  Nicholson  v.  Hilliard,  1  N.  Car.  Law  Repos.  253,254  ;  Jackson  ex  dem.  Gill 
lespy  V.  Woolsey,  11  John.  Rep.  453. 

Where,  however,  land  is  sold  without  warranty,  or  with  warranty  only  against  the 
feoffor  and  his  heirs,  the  purchaser  is  presumed  to  have  the  anterior  deeds.  Nicholson  v. 
Hilliard,  supra.  Otherwise,  however,  in  Maine ;  for  there,  it  is  said,  the  universal  prac- 
tice is  for  every  man  to  retain  possession  of  deeds  to  himself.  Hence,  the  grantee  is  pre- 
sumed to  possess  none  of  the  title  papers  anterior  to  his  own  deed.  Knox  v.  Silloway  1 
Fairf.  Rep.  216,  317.  So.  semWe,  in  the  New  England  States  generally.  Said  in  Id.  See 
Soatherin  v.  Mendum,  5  N.  H.  Rep.  428 ;  Eaton  v.  Campbell,  7  Pick.  10  ;  Poignard  v. 
Smith,  8  Id.  373.  A  purchaser  at  a  sheriff's  sale  is  not  supposed  to  have  the  custody  of 
the  title  deeds,  except  the  one  to  himself.  Nicholson  v.  Hilliard,  supra.  But  see  per 
Tilghman,  C.  J.,  in  Little  v.  Delancey,  5  Binn.  370.  Documents  relating  to  a  reversionary 
estate  were  presumed  in  possession  of  the  assignee.  Qoodtitle  v.  Saville,  10  East,  91,  n. 
0,.  Trustees  in  a  deed  of  settlement,  may  be  supposed  to  have  the  custody  of  that ;  but 
the  title  deeds  are,  in  general,  the  muniments  of  the  settlor.  Fury  v.  Smith,  1  Hud  & 
Brooke,  735,  749,  per  Bushe,  C.  J.  Where  it  appeared  that  muniments  of  the  plaintiff's 
title  were  in  the  hands  of  his  counsel  on  a  former  trial,  held,  that  the^must  be  presumed 
in  hla  possession,  or  under  his  control,  so  far  as  to  render  operative  iTnotioe  to  produce 
served  upon  the  plaintiff.  M'Kellip  v.  M'llheney,  4  Watts'  Rep.  318,  319.  Proof  that  a 
letter  was  sent,  purporting  to  inclose  a  bill,  and  that  a  bill  answering  the  description  in 
tlie  letter  was  shortly  after  in  possession  of  the  party,  was  held  presumptive  evidence 
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*521     *  Writing  in  possession  of  third  person,  in  privity  with  party.  In 
certain  cases,  although  the  written  instrument,  which  is  required,  is 
not  in  the  possession  of  the  party  to  the  suit,  but  in  the  possession  of 
*522     a  *third  person,  yet  if  there  is  a  privity  between  such  third  person  and 
the  party,  or  if  the  instrument  may  be  considered  as  under  the  con- 
trol of  the  party,  it  is  deemed  to  be  virtually  in  his  possession,  and,  there- 
fore, a  notice  to  produce  given  to  the  party  himself  will,  in  such  cases, 
be  sufficient.     Thus,  in  an  action  against  the  owner  of  a  vessel  for  goods 
supplied  for  the  use  of  the  vessel,{])  Lord  Ellenborough,  C.  J.,  held,  that 
a  notice  to  the  defendant  to  produce  an  order  which  he  had  given  to  the 
captain,  was  sufficient  to  admit  the  plaintiff  into  secondary  evidence  of  the 
contents  of  the  order,  though  the   order  itself  appeared  to  be  in  posses- 
sion of  the  captain.  (2)     On  the  same  principle,  a  check  given  by  a  party 

that  lie  received!  both  letter  and  bill,  Kieran  v.  Johnson,  1  Stark.  Rep.  109.  The  fact  of 
a  letter  having  been  sent  to  a  lady  some  years  before  her  death,  was  held  not  suiBcient 
to  raise  a  presamption  of  its  being  in  the  custody  of  her  executrix  three  or  four  years 
after  her  death     Drew  v.  Durnborough,  3  Carr.  &  Payne,  198. 

In  some  of  the  states,  where  a  prima  facie  case  of  possession  is  made  out  against  a  party 
notified  to  produce  a  paper,-  he  may  be  sworn  to  prove  the  contrary.  Such  is  the  law  in 
Pennsylvania.  Wood  v.  Connell,  2  Whart.  Rep.  533.  But  a  party  sworn  to  this  purpose, 
cannot  be  allowed  to  testify  generally  as  to  the  very  gist  of  the  cause.  Id.  In  the  Cir- 
cuit Court  of  the  United  States,  held,  that  though  the  party  might  purge  himself  by 
swearing  that  he  had  not  the  paper  in  his  possession,  or  had  diligently  searched  but 
could  not  find  it,  yet  he  could  not  be  obliged  to  answer  whether  he  had  not  received  such 
a  paper.  Vass  v.  Miffin,  4  Wash.  C.  C.  Rep.  519.  Nor  is  he  obliged  to  testify  at  all,  but 
he  generally  does  so  in  order  to  avoid  the  inferences  which  might  otherwise  be  made 
against  him.  Wood  v.  Connell,  3  Whart.  Rep.  562,  563.  As  to  this  doctrine  in  New 
York,  see  Hammond  v.  Hopping,  18  Wend.  505.  But  the  attorney  of  the  party  may  be 
compelled  to  testify.  See  Ehoades'  Lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715,  718 ;  ante, 
note  73,  and  the  cases  there  cited  ;  also  post,  note  455. 

The  operation  of  a  notice  to  produce  cannot  be  defeated,  by  the  party  subsequently 
transferring  the  custody  of  the  paper  to  another  person  ;  for  such  conduct,  if  sanctioned, 
might  compel  the  opposite  party  to  call  a  most  unwilling  witness.  Per  Best,  C.  J.,  in 
Best  V.  Osborne,  1  Carr.  &  Payne,  633 ;  Knight  v.  Martin,  1  Gow.  36.  Even  where  the 
party  in  good  faith,  lets  the  paper  go  out  of  his  hands  after  notice,  he  ought  to  apprise 
the  other  party  of  it,  so  that  he  may  know  where  to  find  it.  Jackson  ex  dem.  Burr  v. 
Shearman,  6  John  Rep.  18,  21.  Where  notice  had  been  given  to  the  party,  and  upon  a 
second  trial,  was  served  upon  the  attorney,  who  informed  the  party  serving  it,  that  the 
instrument  had  been  assigned,  without  his  privity,  to  some  one  he  did  not  know ;  held 
that  the  notice  was  insufficient  without  further  inquiry  from  the  party.  Leeds  v.  Cook 
4  Esp.  Rep.  256.    See  Fury  v.  Smith,  1  Hud.  &  Brooke,  735,  738,  739. 

(1)  Baldney  v.  Ritchie,  1  Stark.  R.  888. 

(3)  Note  449, — But  the  privity  must  distinctly  appear.  Accordingly  in  an  action  against 
several,  as  owners  of  a  ship,  to  recover  for  materials  furnished  the  vessel,  H.,  one  of  the 
defendants,  severed  from  the  rest,  who  all  were  willing  a  verdict  should  pass  for  the  plain- 
tiff, provided  H.  were  made  liable  also.  H.  defended  on  the  ground  that  his  interest  in 
the  vessel  was  merely  that  of  a  mortgagee  out  of  possession,  that  the  materials  were  not 
furnished  on  his  credit,  and  that  though  the  other  defendants,  being  owners,  were  liable,- 
he  was  not.  It  appeared  that  after  the  materials  were  furnished,  the  vessel  was  put  in 
use,  and  one  R.  appointed  ship's  husband  (H.  however,  having  nothing  to  do  with  this), 
and  all  the  books  and  accounts  relating  to  the  vessel  were  after  that  time,  kept  by  R. 
Notice  had  been  given  by  the  plaintiff  to  H.'s  atorney  to  produce  the  books  of  the  ship 
kept  by  R.,  and  on  the  trial  H.  was  called  upon  to  produce  them,  or  submit  to  have 
parol  evidence  received  of  their  contents ;  the  other  defendants  admitting  the  books  to  be 
in  H.'s  hands.  But  held,  that  the  notice  did  not  lay  H.  under  an  obligation  to  bring  them 
forward,  and  that  secondary  evidence  could  not  be  received.  "  There  was  no  proof  that 
they  were  in  H.'s  hands"  say  the  court,  "  and  the  admissions  of  the  other  defendants, 
as  to  that  fact,  could  not  prejudice  his  rights.  If  the  books  were  in  R.'s  hands,  he  should 
have  been  compelled  to  produce  them  in  the  ordinary  way,  by  a  subpmna  duces  tecum. 
At  all  events,  parol  evidence,  of  their  contents,  could  not  be  given  as  against  H.,  until 
the  fact  was  proved  that  the  books  were  under  his  charge."  Birbeck  v.  Tucker,  2  Hall's 
Rep.  N.Y.  S.  C.  131,  128. 

ui  an  action  of  trespass,  assault  and  battery,  the  defendant  justified  under  one  Y.,  who, 
as  bail  for  the  plaintiff,  had  undertaken  to  surrender  him ;  the  defendant,  who  was  keeper 
of  a  lock-up  house,  under  the  directions  of  Y.  took  the  plaintiff  there ;  and  while  at  that 
place,  the  plaintiff's  attorney  handed  Y.  a  paper,  which  the  defendant  had  received  notice 
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to  a  third  person,  which  would  be  in  the  possession  of  the  banker  of  the 
party,  has  been  considered  as  in  the  possession  of  the  party  himself, 
*523  within  the  *nieaning  of  the  rule  as  to  notices  for  the  production 
of  papers.  (1)  So,  in  an  action  against  a  sheriff,  notice  to  the 
defendant's  attorney  to  produce  a  warrant,  which,  after  execution,  was 
returned  to  the  defendant's  under-sheriff,  has  been  held  sufficient  to  entitle 
the  plaintiff  to  give  secondary  evidence  of  the  contents.  (2)     In  an  action 

to  produce.  Best,  C.  J.,  held  that  the  plaintiff  had  not  gone  far  enough — that  tracing  the 
paper  to  Y.'s  hands,  was  merely  tracing  it  to  one  acting  in  an  independent  character. 
Evans  v.  Sweet,  Ry.  &  Mood.  83  ;  S.  C,  1  Carr.  &  Payne,  377.  Otherwise,  semble,  had  the 
paper,  instead  of  being  traced  to  Y.'s  hands,  and  no  farther,  been  left  with  a  servant  of 
the  defendant  at  his  dwelling-house.  Id.  See  Pritchard  v.  Symonds,  Bull.  N.  P.  254 ;  Bex 
V.  Pearce,  Peake's  N.  P.  Rep.  75. 

Where  the  plaintiflC,  who  had  been  secretary  to  the  committee  of  a  charitable  society, ' 
sued  three  of  the  committee  for  his  salary,  after  a  dissolution  of  the  society,  and  it  appeared 
that  the  resolution  under  which  the  plaintiflF  had  been  employed,  was  entered  in  a  book, 
which,  during  his  engagement,  was  under  his  charge  ;  held,  that  the  book  appearing  to  be 
in  the  possession  of  another  member  of  the  committee,  notice  to  produce  it,  served  on 
the  defendants,  would  not  authorize  secondary  evidence  of  its  contents.  The  plaintiff 
should  have  served  the  member  who  held  the  book,  with  a  subpoena  duces  tec^m.  Whit- 
ford  v.  Tutin,  10  Bing,  395, 

A  notice  to  produce,  served  on  two  joint  executors,  is  suflBcient  it  seems  as  against  both, 
though  tlie  one  to  whose  possession  solely,  the  paper  is  traced,  has  let  judgment  go  by 
default.  Beckwith  v.  Benner,  6  Carr.  &  Payne,  581,  per  Guruey,  B. 

(1)  Partridge  v.  Coates,  By.  &  M.  156 ;  Burton  v.  Payne,  2  C.  &  P.  530 ;  Sinclair  v. 
Stephenson,  1  C.  &  P.  582. 

Note  450. —  Where  a  lease  belonging  to  the  plaintiff  was  in  the  Court  of  Chancery, 
but  it  did  not  appear  by  what  means  it  came  there,  the  court  presumed  it  placed  there  at 
the  instance  of  the  plaintiff,  and  that  it  was  liable  to  be  withdrawn  on  his  application  : — 
for  the  purposes  of  notice  to  produce,  it  was,  consequently,  still  considered  under  his 
control  and  in  his  possession.  Jackson  ex  dem.  Burr  et  al.  v.  Shearman,  6  Johns.  Bep. 
19,  21.    See  Blood  v.  Harrington,  8  Pick.  Rep.  553. 

If  a  private  paper  is  in  a  public  office,  and  as  much  under  the  control  of  the  one  party 
as  the  other,  thc^  party  wishing  to  avail  himself  of  it  should  obtain  it ;  he  cannot,  it 
seems,  give  notice  to  his  adversary  to  produce  it,  and  then  on  failure,  resort  to  secondary 
evidence.  Blood  v.  Harrington,  8  Pick.  552,  554,  555  ;  Williams  v.  Mundie,  Ry.  &  Mood. 
N.  P.  Rep.  18. 

Wliere  a  paper  was  traced  to  the  hands  of  the  party's  agent,  notice  having  been  served 
to  produce  it ;  and  the  party  showed  that  the  paper  had  been  delivered  to  the  stamp-office, 
by  the  agent,  to  have  it  stamped,  but  when  the  notice  was  served,  said  nothing  about  it 
—  per  Best,  C.  J. :  "  The  case  is  new,  but  I  am  of  opinion,  on  the  common  sense  of  the 
thing,  that  when  one  party  has  notice  to  produce  a  particular  instrument,  and  does  not 
say  that  he  has  it  not,  but  has  delivered  it  to  the  stamp-office,  the  other  party  ought  to 
be"  allowed  to  give  parol  evidence  of  its  contents."  Sinclair  v.  Stevenson,  1  Carr.  & 
Payne,  528. 

(3)  Taplin  v.  Atty,  R.  &  M.  164 ;  S.  C,  8  Bing,  164.  In  that  case,  Martin  v.  Bell  (1 
Stark.  B.  415),  was  distinguished,  inasmuch  as  there  the  paper  was  not  traced  to  the 
hands  of  the  under-sheriff 

Note  451. —  The  possession  by  the  attorney  is  the  possession  of  the  client,  for  this 
purpose  ;  and,  therefore,  where  notice  to  the  party  personally  is  allowed,  as  in  England, 
it  will  be  operative  even  though  the  paper  be  in  the  hands  of  his  attorney.  Accordingly, 
on  an  indictment  for  uttering  a  forged  deed,  it  appearing  that  the  deed,  alleged  to  have 
been  forged,  was  produced  in  evidence  by  the  prisoner's  attorney  on  the  trial  of  an  eject- 
ment, in  which  the  prisoner  was  lessor  of  the  plaintiff;  and  that  after  the  trial,  it  was 
returned  to  the  prisoner's  attorney  ;  held,  that  if  the  prisoner  did  not  produce  the  deed, 
he  having  had  notice  to  produce  it,  secondary  evidence  might  be  given  of  its  contents, 
without  calling  the  attorney  to  prove  what  he  had  done  with  the  deed.  Bex  v.  Hunter, 
4  Carr,  &  Payne,  148. 

Inferior  evidence  of  deeds  was  allowed  on  the  part  of  the  plaintiff,  after  a  notice 
served  upon  the  defendant's  attorney,  who  formerly  possessed  them  as  attorney  for 
another  person  sued  by  the  plaintiff  for  a  part  of  the  same  premises,  though  such  deeds 
were  not  proved  ever  to  have  been  in  the  present  defendant's  possession.  Den  ex  dem. 
Popino  V.  McAllister,  3  Halst.  46. 

In  the  case  of  a  corporation  whose  books  are  wanted  by  a  party  suing  them,  the  latter 
may  give  notice  to  the  attorney  of  the  corporation,  Thayer  v.  Middlesex  Mutual  Fire 
Ins.  Co.,  10  Pick.  836,  330.  It  sooras,  however,  that  the  attorney  on  record,  or  who 
^appears  for  the  corporation  in  the  particular  case,  is  the  one  meant ;  and  not  the  general 
attorney  of  the  body.     See  Id. 
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against  two  executors,  where  a  notice  had  been  served  upon  them  jointly, 
and  one  had  suffered  judgment  by  default,  it  was  held,  that  the  plaintiff 
might  give  secondary  evidence  of  a  receipt  in  the  possession  of  that  defend- 
ant who  had  suffered  the  judgment  by  default.  (1)     And  within  the  same 

rule,  a  document  deposited  in  a  court  of  equity  by  a  party  to  a  suit 
*524     in  that  court,  and  ordered  by  the  court  to  be  *delivered  to  the  party, 

but  remaining  in  the  possession  of  the  officer  of  the  court,  is  sufficiently 
within  the  control  and  power  of  the  party  to  allow  of  the  admission  of 
secondary  evidence,  after  service  of  notice  upon  him.  (2)  Where  the  minute 
books  of  the  directors  of  a  company  had  been  seen  in  the  possession  of  the 
secretary  in  the  company's  office,  and  he  had  given  up  the  key  of  the  desk, 
in  which  they  were  kept,  to  the  manager :  this  was  held  to  be  sufficient 
proof  of  the  books  being  in  the  possession  of  the  company.  (3) 

Independent  possession.  But  where  a  paper  is  in  the  hands  of  a  person 
acting  in  an  independent  character,  and  who  has  a  right  to  the  possession 
of  it,  notice  to  the  party  is  insufficient ;  and  this  is  so,  although  the  party 
justifies  under  the  authority  of  that  person.  (4)  So  also  it  has  been  held  to 
be  insufficient  in  a  case  where  the  document,  for  the  production  of  which  a 
notice  had  been  given,  was  kept  by  a  stakeholder  between  the  party  and 
a  third  person.  (5) 

Where  a  document  has  been  traced  into  the  possession  of  a  party  to  the 
cause,  it  lies  upon  him  to  show  that  he  has  lawfully  parted  with  it ;  and 
this  he  may  do  during  the  progress  of  his  adversary's  case  ;  the  evidence 
on  such  a  point,  like  all  matters  which  bear  upon  the  preliminary  question 
of  the  reception  of  evidence,  being  solely  for  the  consideration  of  the 
judge.  (6) 

But  this  rule  does  not  apply,  where  the  party  has  voluntarily  parted  with 
the  possession  of  a  document  after  having  received  notice  to  produce  it; (7) 
nor,  as  it  seems,  where  the  party,  upon  receiving  the  notice,  conceals  the 
fact  that  the  document  was  no  longer  in  his  possession ;  as,  where  a  party 
had  delivered  to  the  stamp-office  the  instrument  Vhich  he  had  notice  to 
produce,  but  on  service  of  the  notice  did  not  say  he  had  not  got  it ;  the 
other  party  was  allowed  to  give  secondary  evidence  of  the  contents.  (8) 

If  a  document  is  in  the  possession  of  a  third  person  who  is  quite  uncon- 
nected with,  and  in  no  way  under  the  control  of,  either  party  to  the  suit, 
the  only  method  of  compelling  its  production,  is  by  summoning  such  per- 
son to  produce  it   under  a  subpoena  duces  tecum.     This  subject  will  be 

resumed  hereafter. 
*525     *Secondly,  Of  the  notice  to  produce. 

It  has  been  stated,  (9)  that  if  a  writing,  which  is  in  the  possession  of 

(1)  Beckwith  v.  Benner,  6  C.  &  P.  683.  See  the  criminal  cases  of  Le  Merchant  and 
Colonel  Gordon,  1  Lea.  300,  n.  In  the  latter  case  a  letter  was  traced  into  the  possession 
of  the  prisoner's  servant. 

(3)  Rush  V.  Peacock,  3  Moo.  &  R.  162. 

(3)  Bell  V.  Francis,  9  C.  &  P.  66.  See  Coates  v.  Mudge  or  Birch,  1  Dowl.  (N._  S.)  540 ;  1 
G.  &  D.  647,  as  to  the  possession  by  an  attorney  of  a  document  intrusted  to  him  for  the 
purposes  of  the  cause. 

(4)  Evans  v.  Sweet,  Ry.  &  M.  83.  See  R.  v.  Pearce,  Peake,  76 ;  Pritchard  v.  Symonds, 
4  B.  N.  P.  354 ;  Whitford  v.  Tuting,  10  Bing.  395. 

(5)  Parry  v.  May,  1  Mo.  &  R.  279. 

(6)  Harvev  v.  Mitchell,  2  Moo.  &  R.  366  ;  Smith  v.  Sleap,  1  C.  &  K.  48.  See  also  R.  v. 
Thistlewood,  33  How.  St.  Tr.  757 ;  R.  v.  Ings,  Id.  989. 

(7)  By  Dallas,  C.  J.,  in  Knight  v.  Martin,  Gow,  103,  104. 

(8)  Sinclair  v.  Stephenson,  1  C.  &  P.  585.  As  to  the  presumption  of  corporate  docu- 
ments being  in  the  possession  of  the  corporation,  see  Ludlow  (Mayor)  v  Charlton,  9  C.  & 
P.  242. 

(9)  See  supra. 
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the  opposite  party,  is  required  to  be  given  in  evidence,  notice  to  produce  the 
original  must  be  given  to  him,  or,  as  is  more  proper,  to  his  attorney.  (1) 

Notice  to  produce,  effect  of.  The  rule  is  the  same  both  in  civil  and  crim- 
inal cases.  (2)  It  does  not  follow,  that  on  proof  of  the  notice  the  party  is 
compellable  to  give  evidence  against  himself;  or  that,  if  he  refuses  to 
produce  the  paper  required, ,  such  a  circumstance  is  to  be  considered  as 
conclusive  against  him; (3)  but  the  consequence  will  be,  that  the  other 
party,  who  has  done  all  in  his  power  to  supply  the  best  evidence,  will  be 
allowed  to  go  into  evidence  of  an  inferior  kind,  and  may  read  an  examined 
copy,  or  give  parol  evidence  of  the  contents.  (4) 

Without  proof  of  notice  to  the  opposite  party  to  produce  the  original 
writing  which  is  in  his  possession,  secondary  evidence  cannot,  in  general,. 

be  given  of  its  contents. (5)     This  rule  has  been  made  with  goody 
*526     reason,  *tbat  parties  may  obtain  the  best  evidence  in  their  power. 
When  it  is  traced  to  the  hands  of  the  opposite  party,  no  further 
evidence  can  be  given  of  it,  without  a  notice  to  produce. 

(1)  a  T.  R.  203,  n. ;  Gates  v.  Winter,  3  T.  R.  306.    See  infra. 

(2)  Att.  Gen.  v.  Le  Merchant,  2  T.  R.  201,  n.  2.  See  R.  v.  Penton,  cit.  3  C.  B.  760 ; 
where  upon  an  indictment  for  larceny,  the  prosecutor  was  not  permitted  to  giVe  evidence 
as  to  the  direction  on  a  parcel  forming  the  subject  of  the  charge,  without  having  given 
notice  to  produce  it.    But  see  ante,  Vol.  I,  and  infra. 

Note  452. — The  rule  on  this  subject,  generally,  is  the  same  in  criminal  as  in  civil  cases. 
See  Rex  v.  Watson,  2  T.  R.  201,  per  Buller,  J. ;  Macnally's  Ev.  286,  237,  238,  239  ;  Roa- 
coe's  Or.  Ev.  9  et  seq.;  The  People  v.  Holbrook,  13  John.  Rep.  90 ;  United  States  v.  Britton, 
2  Mason,  464,  et  seq. ;  State  v.  Kinbrough,  2  Dev.  Rep.  431,  436  ;  State  v.  Gustin,  2  South. 
Rep.  744,  746  ;  State  v.  Potts,  4  Halst.  26,  28,  29,  et  seq. 

(3)  Cooper  v.  Gibbons,  3  Camp.  363. 

(4;  Note  453. — The  general  rule,  that  where  one  party  wishes  to  avail  himself  of  a 
written  instrument  in  possession  of  his  adversary,  he  must  give  notice  to  produce  it  as 
recognized  in  the  Following  cases,  as  well  as  in  many  others  cited  in  our  notes  under  this 
head.  Waring  v.  Warren,  1  John.  Rep.  340  ;  Rogers  v.  Van  Hoesen,  12  Id.  221  :  Nichol- 
son v.  Hillard,  1  N.  Car.  Law  Repos.  353 ;  Dobbin  v.  WatMns,  Col.  Gas.  33  :  Pickering  v. 
Meyers,  2  Bail.  Rep.  113  ;  Blood  v.  Harrington,  8  Pick.  552  ;  Smith  v.  Morrow,  7  Monroe's 
Rep.  234  ;  Thayer  v.  Middlesex  Mutual  Fire  Ins.  Co.,  10  Pick.  336  ;  M'Glean  v.  Hertog,  6 
Serg.  &  Rawle,  154  ;  Alexander  v.  Coulter,  2  Id.  494,  496  ;  Kennedy  v.  Fowke,  5  Harr.  & 
John.  63  ;  Campbell  v.  Wallace,  3  Yeates^Rep.  540 ;  Praux  v.  Praux,  1  Penning  Rep.  166, 
167  ;  State  v.  Kimbrough,  3  Dev.  Rep.  431 ;  Thornton  v.  Moody,  2  Fairf.  Rep.  355,  256  ; 
M'Kellip  V.  M'llhenuy,  4  Watts'  Rep.  317  ;  (Threadgill  v.  White,  11  Ired.  591  ;  Mowry  v. 
Schroder,  4  Strobh.  69.) 

(5)  R.  V.  Stoke  Golding,  1  B.  &  A.  173  ;  Doe  d.  Phillips  v.  Morris,  3  A.  &  E.  50 ;  Knight 
V.  Waterford  (Marquis),  4  Y.  &  C.  384. 

Note  454. — In  England,  a  notice  to  produce  may  be  either  parol  or  written ;  and  if 
both  a  parol  and  written  notice  has  been  given,  proof  of  either  is  sufficient.  Smith  v. 
Young,  1  Gamp.  440  ;  Rose.  Ev.  4 ;  Rose.  Cr.  Ev.  10  ;  3  Russ.  on  Cr.  639  (Phil.  ed.  1836). 
But  see  Ghitty's  Gen.  Prac.  835. 

In  New  York,  however,  a  notice  to  produce  is  required,  by  the  rules  of  the  Supreme 
Court,  to  be  in  writing.     See  post,  note  456. 

In  most  of  the  United  States,  persons  interested,  and  even  parties  to  the  record,  are 
competent  witnesses  to  prove  the  service  of  notice  to  produce.  See  ante,  note  19,  and  the 
cases  there  cited  ;  Jordan  v.  Cooper,  3  Ser.  &  Rawle,  575  ;  Smith  v.  Wilson,  1  Dev.  &  Batt 
40.  The  plaintiff  was  held  a  competent  witness  to  prove  the  service  of  notice  of  the 
cause  of  action,  required,  by  statute,  to  be  given  to  a  justice  of  the  peace,  thirty  days 
before  process  issued.     I^idd  v.  Riddle,  3  Yeates'  Rep.  4^. 

Where  a  notice  or  demand,  not  required  to-  be  in  writing,  is  served  upon  a  party  by 
reading  it  from  a  paper,  it  may  be  proved  by  the  person  who  read  it  without  producing 
the  writing  or  excusing  its  absence.    Blake  v.  Ray,  1  Dev.  &  Batt.  334. 

On  the  general  question  as  to  what  notices  should  be  in  writing,  it  has  been  held,  that 
where  a  statute  requires  reasonable  notice,  and  prescribes  no  form,  it  need  not  be  in 
writing.  Rex  v.  Surry,  5  Barn.  &  Aid.  539.  A  statute  directing  notice  to  be  left  at  a  par- 
ticular place,  contemplates  written  notice.  Bemble,  Gilbert  v.  The  Columbia  Turnpike  Co., 
3  John.  Gas.  107,  109.  "A  notice  in  legal  proceedings  means  a  written  notice."  Said,  Id', 
p.  109.  See  the  dissenting  opinion  of  Bronson,  J.,  15  Wend.  438,  439,  430.  But,  in  an 
action  on  a  covenant  of  warranty  in  a  deed  of  lands,  from  which  the>  grantee  had  been 
evicted,  held  that  parol  notice  to  the  grantor  of  the  ejectment  suit  against  the  grantee, 
was  sufficient.    Miner  v.  Clark,  15  Wend.  425.    See  ante,  note  393. 
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Form  and  requisites  of  notice.  The  notice  to  produce  should  refer  to  tjie 
documents  required  with  sufficient  particularity ;  but  if  there  is  no  reason- 
able doubt  that  the  party  receiving  the  notice  must  have  been  aware  of  the 
particular  instrument  intended  to  be  produced,  that  is  sufficient.  (1)  Thus, 
a  notice  to  produce  "  all  letters  written  by  the  plaintiff  to  the  defendant, 
relating  to  the  matters  in  dispute  in  the  action,"  has  been  held  sufficiently 
certain; (2)  so  has  a  notice  to  produce  "all  letters  written  to  and  received 
by  the  plaintiff  between  the  years  1837  and  1841,  both  inclusive,  by  and 
from  the  defendants,  or  either  of  them,  or  any  person  on  their  behalf;  and 
also  all  books,  papers,  &c.,  relating  to  the  subject  matter  of  this  cause."(3) 

In  an  earlier  case, (4)  it  was  held,  that  a  notice  to  produce  "  all,  letters, 
papers,  and  documents  touching  and  concerning  the  bill  of  exchange  men- 
tioned in  the  declaration,"  was  too  general,  and  that  the  notice  ought  to 
have  pointed  out  the  particular  letter  required  :  this  decision  may  be  sup- 
ported upon  the  ground  that  the  names  of  the  parties  by  and  to  whom  the 
letters  were  addressed  were  not  mentioned  in  the  notice.  (5)  In  another 
case,  (6)  it  was  held,  that  a  notice  to  produce  "  letters  and  copies  of  letters, 
and  all  books  relating  to  the  cause,"  was  not  sufficient  to  let  in  secondary 
evidence  of  a  letter  written  nine  years  before  by  one  of  the  defendants  to 

the  son  of  another  defendant. 
*527  *Where  the  title  of  the  cause  was  misdescribed  in  the  notice,  it  was 
held,  in  one  case,  (7)  to  be  invalid  ;  but  it  iuay  be  doubted  whether 
this  authority  would  be  now  acted  upon  where  there  was  nothing  to  show 
that  the  party  who  had  received  the  notice  had  been  misled  by  the  mis- 
description. (8), , 

A  notice  to  produce  may  be  given  either  verbally  or  in  writing  ;  and  if  it 
be  given  both  ways,  it  will  be  sufficient  to  prove  the  verbal  notice.  (9) 

On  lohom  served,  and  time  of  service.  The  notice  ougnt  properly  to  be 
served  on  the  attorney,  if  there  is  one,(10)  even  in  a  qui  tarn  action,(ll)  and 
not  upon  the  party  in  the  cause.  But  a  service  upon  the^party,(12)  or  upon 
his  servant  at  his  dwelling-house,(13)  will  be  sufficient.  And  if  a  notice  has 
been  duly  served  on  the  party,  it  will  not  be  invalidated  by  a  subsequent 
bad  service  on  the  attorney.  Where  the  attorney  has  been  changed,  a 
notice  to  produce,  served  on  the  first  attorney,  is  sufficient  to  entitle  the 
party  to  call  for  the  production  of  the  document  on  the  trial.  (14) 

The  notice  to  produce  must  be  given  within  a  reasonable  time  before  the 
trial  comes  on ;  the  judge  at  the  trial  being  the  proper  person  to  consider 
whether  it  has  been  given  within  reasonable  time  or  not.  (15) 

With  respect  to  the  time  of  serving  the  notice  to  produce,  it  is  the  prac- 
tice to  require  a  notice  for  the  assizes  to  be  served  before  the  commissio  u 
day,  (16)  at  least  if  the  party  and  his  attorney  do  not  reside  at  the  assize 
town  ;  and  a  service  after  the  person,  to  whom  it  is  to  be  given,  has  left  his 

fl)  Rogers  v.  Custance,  3  Moo.  &  R.  179. 

(3)  Jacob  V.  Lee,  2  Moo.  &  R.  33. 

(8)  Morris  V.  Hanser  or  Hannen,  2  Moo.  &  R.  392 ;  Car.  &  M.  29. 

(4)  France  v.  Lucy,  Ry.  &  M.  341. 

(5)  See  by  Patteson,  J.,  in  Jacob  v.  Lee,  2  Moo.  &  R.  33. 

(6)  Jones  v.  Edwards,  M'Q.  &  Y.  139. 

(7)  Harvey  v.  Moi^an,  2  Stark.  R.  17. 

(8)  See  by  Aldereon,  B„  in  Lawrence  v.  Clark,  14  M.  &  W  251. 

(9)  Smith  V.  Young,  1  Camp.  440. 

(10)  By  Gurney,  B.,  Houseman  v.  Roberts,  5  C.  &  P.  394. 

(11)  Cates  V.  Winter,  3  T.  R.  306. 

(12)  Hughes  V.  Budd,  8  Dowl.  P.  C.  815. 

(13)  Evans  v.  Sweet,  Ry.  &  M.  84. 

(14)  Doe  d.  Martin  v.  Martin,  1  Mo.  &  R.  242. 

(15)  By  Parke,  B.,  in  Lloyd  v.  Mostyn,  10  M.  &  W.  483. 

(16)  Trist  v.  Johnson,  1  Mo.  &  R.  259  ;  R.  v.  EUicombe,  1  Mo.  &  R.  260 ;  S.  C,  5  C  &  P 
522 ;  Doe  d.  Curtis  v.  Spitty,  3  B.  &  Ad.  182. 
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house  to  attend  the  court,  will  not  be  sufficient.  (1)  But  if  the  document 
is  at  the  time  in  the  assize  town,  service  upon  the  attorney  there  will  be 

sufficient.  (2)  In  town  causes,  (3)  service  of  notice  on  the  attorney 
*528     early  *in  the  evening  before  the  trial  is,  in  general,  sufficient.     Service 

of  a  notice  upon  a  Sunday  seems,  in  all  cases,  to  be  irregular.  (4) 

(1)  George  v.  Thompson,  4  Dowl.  P.  C.  656 ;  Hargest  v.  Fothergill,  5  C.  &  P.  303 ; 
Tester  v.  Pointer,  9  Id.  730 ;  Howard  v.  Williams,  9  M.  &  W.  735  ;  Ehrensperger  v.  Ander- 
son, 3  Exch.  R.  148.  And  see  Lloyd  v.  Mostyn,  10  M.  &  W.  478,  480,  where  a  notice 
given  after  the  commission  day  was  held  sufadent,  the  instrument  being  in  court  at  the 
trial. 

(3)  R.  vi^HawkiuB,  3  C.  &  K.  833. 

(8)  Atkins  v.  Meredith,  4  Dowl.  P.  C.  659  ;  Pirkin  v.  Edwards,  9  C.  &  P.  478  ;  Gibbons 
V.  Powell,  Id.  634 :  Leaf  v.  Butt,  Car.  &  M.  451  ;  Meyrick  v.  Woods,  Id.  453.  And  see 
Holt  V.  Miers,  9  C.  &  P.  195  ;  Lawrtnce  v.  Clark,  14  M.  &  W.  350 ;  Houseman  v.  Roberts, 
5  C.  &  P.  895 ;  Sims  v.  Kitchen,  5  Esp.  46  ;  Atkinson  v.  Carter,  3  Chit.  408 ;  in  which  cases 
the  notice  was  held  to  be  too  late.  As  to  the  sufficiency  of  a  notice  served  pending  the 
adjournment  of  a  cause  partly  heard,  see  Sturm  v.  Jeffree,  3  C.  &  K.  443. 

(4)  Hughes  V.  Budd,  8  Dowl.  P.  C.  315. 

Note  455.  —  The  notice  must  be  reasonable  in  point  of  time;  and  whether  it  is  so  or 
not,  is  a  question  eKclusively  for  the  court,  upon  which  they  are  to  exercise  a  sound  legal 
discretion  in  reference  to  the  circumstances  of  each  particular  case.  Per  Savage,  C.  J.,  in 
Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296 ;  per  Woodworth,  J.,  in  Gorham  v.  Gale,  7 
Cowen's  Rep.  739,  See  also  M'Pherson  v.  Rathbone,  7  Wend.  316 ;  Hammond  v.  Hopping, 
13  Wend.  505, 508, 509,  per  Sutherland,  J. ;  Atwell  v.  Miller,  6  Md.  10. 

The  rule  in  Bryan  v.  Wagstaff,  cited  in  the  text,  proceeds  upon  the  ground,  that  a  party 
resident  abroad  is  presumed  to  have  left  with  his  attorney  all  papers  necessary  to  the 
conduct  of  his  cause.  See  S.  P.,  Drabble  v.  Conner,  Ry.  &  Mood.  N.  P.  R.  47 ;  S.  C,  1 
Carr.  &  Payne,  188.  And  see  Bryan  v.  Wagstaff,  on  error,  reported  8  Dowl.  &  Ryl.  308  ;  5 
Barn.  &  Cress.  314  ;  S.  C,  2  Carr.  &  Payne,  135.  Whether  the  rule  applies  to  any  case 
except  where  the  defendant  is  resident  abroad,  quere.  See  Vice  v.  Anson,  1  Mood.  &  Malk. 
96,  per  Tenterden,  C.  J.;  S.  C,  3  Carr.  &  Payne,  19.  But  at  all  events,  the  papers  must  be 
so  necessarily  conne'fcted  with  the  cause  as  to  render  it  probable  that  they  would  have 
been  left  with  the  attorney ;  and  where  this  was  not  so,  and  the  notice  was  served  on  the 
a,ttomey  too  late  for  the  party  to  receive  it  in  time  before  the  trial,  it  was  held  insufficient. 
Id.  See  Affalo  V.  Foudrinier,  1  Mood.  &  Malk,  834,  n.  a;  Rex  v.  Atwood,  K.  B.  sittings 
after  Hilary  Term,  1838,  2  Har.  Dig.  1098,  S.  P.  In  Drabble  v.  Donner  (Ry.  &  Mood.  N. 
P.  Rep.  47),  a  notice  to  produce  letters  written  by  the  plaintiff  to  the  defendant,  who  was 
a  foreigner,  was  held  sufficient  when  served  four  days  before  the  trial,  though  the  defend- 
ant had  come  into  the  country  only  seven  months  before,  not  designing  to  change  his 
residence,  and  though  the  letters  were  written  eighteen  years  back,  and  were  addressed  to 
the  defendant  at  his  foreign  domicil.  The  court  did  not  pretend  that  the  notice  was 
sufficient  to  enable  the  party  to  obtain  the  papers  from  his  residence,  but  went  upon  con- 
siderations of  the  inconvenience  and  delay  which  would  be  occasioned,  unless  inferior 
evidence  were  received  under  such  circumstances.  S.  C,  1  Carr.  &  Payne,  188.  The 
English  cases,  however,  generally  require  that  notices  to  produce  should  be  served  in  such 
season  as  will  afford  the  other  side  a  reasonable  opportunity  of  obtaining  the  paper.  See 
Atkinson  v.  Carter,  3  Chitty's  Rep.  403  ;  Brown  v.  Waters,  1  Mood.  &  Malk.  335  ;  Sims  v. 
Kitchen,  5  Esp.  Rep.  46  ;  Houseman  v.  Roberts,  5  Carr.  &  Payne,  394.  A  cause  was  tried 
on  Wendesday  morning  at  the  assizes  ;  on  the  previous  Monday  evening  the  defendant's 
attorney,  being  at  the  assizes  town,  and  nineteen  miles  from  his  office,  was  served  with  a 
notice  to  produce  a  paper,  which  would  probably  be  at  his  office  ;  held,  that  the  service 
was  too  late.  Hargest  v.  Fothergill,  5  Carr.  &  Payne,  303.  Notice  was  given  to  the  attor- 
ney, at  Billericay,  in  Essex  county,  to  produce  certain  deeds,  who  went  to  London  and 
obtained  them  ;  afterwards,  on  Monday  preceding  the  day  of  trial,  which  was  appointed 
for  Wednesday,  a  fresh  notice  was  given  to  the  attorney  to  produce  another  deed  ;  the 
attorney  stated  to  the  person  who  served  the  notice  that  he  had  not  the  deed,  but  that  if 
the  adverse  party  would  pay  the  expense  of  sending  a  messenger  for  them  to  London,  it 
should  be  had ;  this  offer  not  being  complied  with,  the  court  held  the  notice  insufficient, 
and  that  secondary  evidence  could  not  be  given.  Otherwise,  however,  it  seems,  if  the 
party  had  offered  to  pay  the  expense  of  sending.  Doe  ex  dem.  Curtis  v.  Spitty,  3  Barn.  & 
Adol.  183.  A  prisoner  was  tried  at  the  assizes  on  Wednesday  for  setting  fire  to  his  house 
with  intent  to  defraud  an  insurance  company,  was,  on  the  Monday  preceding,  served  at 
the  prison  with  notice  to  produce  the  policy  of  insurance  given  him  Ijy  the  company ;  the 
prisoner's  house  was  ten  miles  from  the  prison ;  and  held,  that  the  prisoner  could  not  be 
presumed  to  have  the  policy  in  his  possession  at  the  prison,  and  as  the  trial  might  have 
come  on  at  an  earlier  period,  the  notice  was  not  sufficient  to  let  in  secondary  proof.  Rex 
V.  EUicombe,  5  Carr.  &  Payne,  533.  And  it  has  been  laid  down  generally,  that  a  notice 
to  produce,  served  upon  a  prisoner,  after  the  commencement  of  the  assizes  at  which  he 
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*529     *The  reasonableness  of  the  time  of  serving  a  notice  must  depend 
upon  the  circumstances  of  the  particular  case.(l)     Among  these  cir- 

is  to  be  tried  for  felony,  is  too  late.  Rex  v.  Howarth,  4  Carr.  &  Payne,  254.  It  should  be 
given  a  reasonable  time  before  the  assizes.  Id.  When  the  party  does  not  liiB  at  the 
assize  town,  it  should  be  served  before  the  commission  day.  1  Mood  &  Rob.  359  ;  Rose. 
Cr.  Ev.  11. 

The  sufficiency  of  the  notice,  as  to  time,  has  been  considered  in  several  New  York  cases. 
The  notice  should,  in  general,  be  served  previous  to  the  circuit  at  which  the  cause  is  tried. 
How  long  previous,  however,  will  depend  on  circumstances.  Where  a  party  resides  a 
distance  from  the  circuit  (e.  g.  twenty  miles),  and  there  is  no  presumption  that  the  paper 
was  brought  with  him  to  the  circuit,  a  notice  served  on  his  attorney,  at  the  circuit,  will 
not  be  deemed  reasonable.  Gorham  v.  Gale,  7  Cowen's  Rep.  739.  The  party  or  his  attor. 
ney  ought  not  thus  to  be  compelled  to  leave  the  court  in  quest  of  papers,  when,  perhaj^jj 
during  the  interval,  the  cause  may  be  reached  on  the  calendar.  Id. ;  tJtica  Insurance 
Co.  V.  Caldwell,  3  Wend.  296,  per  Savage,  C.  J. ;  McPherson  v.  Rathbone,  7  Id.  219. 
Besides,  it  is  unreasonable  to  impose  on  a  party  the  trouble  and  expense  of  sending  for  a 
paper,  which,  had  the  other  party  exercised  ordinary  diligence,  might  have  been  avoided. 
Per  Woodworth,  J.,  in  Gorham  v.  Qale,  supra,  p.  743,  744.  See  Doe  ex  dem.  Curtis  v. 
Spitty,  3  Bam.  &  Adol.  182,  stated  supra.  In  the  case  of  the  Utica  Insurance  Co.  v.  Cald- 
well {supra),  it  tiirned  out  that  the  paper  might  have  been  obtained  in  the  interval 
between  the  notice  and  the  trial ;  yet  the  notice  being  served  on  the  5th,  at  4  P.  M.,  to 
produce  papers  which  were  at  New  York,  the  circuit  commencing  on  the  7th,  at  10  A.  M., 
at  Utica,  it  was  held  insufficient ;  for  the  attorney  could  not  know  that  the  cause  would 
not  be  reached,  or  that  the  circuit  would  last  till  he  could  obtain  the  papers. 

When  the  paper  wanted,  however,  is  in  the  possession  of  the  party  or  his  attorney  in 
court,  or  is  so  very  near  that  it  can  be  obtain^  without  delaying  the  trial,  a  notice  at  the 
circuit,  and  even  on  the  trial,  will  be  sufficient.  Per  Savage,  C.  J.,  Utica  Insurance  Co.  v. 
Caldwell,  3  Wend.  296;  per  Woodworth,  J.,  Gorham  v.  Gale,  7  Cowen's  Rep.  739; 
McPherson  v.  Rathbone,  7  Wend.  216 ;  Hammond  v.  Hopping,  13  Id.  505  ;  Anonymous, 
Anth,N.  P.  199.  As  to  the  rule  on  this  subject,  in  Maine  and  South  Carolina,  see  Emer- 
son V.  Fish,  ^  Greenl.  Rep.  206 ;  Pickering  v.  Myers,  2  Bail.  Rep.  113,  114.  In  Vermont, 
notice  on  the  trial  is  not  sufficient,  even  though  the  paper  be  in  court  {Semble,  Durkee  v. 
Leland,  4  Verm.  Rep.  612,  615) ;  and  such,  indeed,  appears  to  be  the  rule  in  England.  In 
the  Circuit  Court  of  the  United  States,  sitting  in  Pennsylvania,  the  principle  of  the  above 
New  York  cases  was  acted  upon.    Rhoades'  Lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715,  718. 

The  question  whether  the  paper  is  in  court,  is  sometimes  settled  by  direct  evidence  of 
the  fact ;  and  even  the  attorney  of  the  party  required  to  produce,  may  be  compelled  to 
testify  on  this  point.  Rhoades' Lessee  v.  Selin,  supra;  also  ante,  note  73  and  the  cases 
there  cited.  But  see  per  Williams,  C.  J.,  in  Durkee  v.  Leland,  4  Verm.  Rep.  615.  In 
other  cases  the  fact  may  be  presumed  from  the  nature  of  the  paper  required,  and  its  par- 
ticular connection  with  the  cause.  Accordingly,  where  the  suit  was  on  a  note,  to  which 
the  defense  of  usury  was  set  up,  the  plaintiff  being  fully  apprised  that  such  defense  would 
be  insisted  on ;  held,  that  a  note  given  for  the  extra  interest,  cotemporaneously  with  the 
one  sued  upon,  might,  from  its  connection  with  the  cause  and  the  nature  of  the  instru- 
ment, be  fairly  presumed  to  be  in  possession  of  the  party  or  his  counsel  in  court,  and 
therefore,  that  notice  to  produce  given  pending  the  trial  would  be  sufficient.  Hammond 
V.  Hopping,  supra.  Such  presumption,  however,  may  be  rebutted  by  the  oath  of  the 
attorney  or  party ;  but  unless  this  is  done,  secondary  evidence  will  be  received.  Id.  As 
to  the  presumption  of  possession,  generally,  see  the.next  succeeding  note. 

(1)  Note  456. — English  writers  on  the  subject  of  evidence  are  agreed,  that  the  service 
of  the  notice  may  be  either  on  the  party  or  his  attorney.  We  have  before  observed,  how- 
ever,  that  the  case  of  the  Attorney-General  v.  Le  Merchant,  cited  in  the  text,  strongly 
intimates  that  it  should  be  on  the  attorney.  And  in  a  case  decided  as  late  as  1832,  in  the 
Exchequer,  Gumey,  B.,  appears  to  have  so  held.  Houseman  v.  Roberts,  5  Carr.  & 
Payne,  894. 

In  New  York,  the  notice  to  produce,  according  to  the  rules  of  the  Supreme  Court,  must 
be  in  writing,  and  be  served  on  the  attorney  when  one  is  employed.  Semble,  see 
*530  rule  10,  Supreme  *Court,  1837.  And  notice  to  the  attorney  of  the  party  on  record 
is  sufficient,  though  he  be  only  a  nominal  party  ;  notice  to  the  party  in  interest  is 
in  such  case  unnecessary.  Brown  v.  Littlefield,  7  Wend.  454.  When  the  attorney  has 
been  changed,  a  notice  served  on  the  first  attorney,  before  the  change,  is  good  and  opera- 
tive as  to  the  second.  1  Mood.  &  Rob.  242  ;  Grab.  N.  Y.  Prac.  528  (2d  ed.)  (See  Dwin- 
nell  V.  Larrabee,  38  Maine,  464^ 

In  Indiana,  it  seems,  the  notice  may  be  served  on  either  the  party  or  his  attorney. 
Lagow  V.  Patterson,  1  Blackf.  Rep.  327,  328. 

As  to  the  form  of  the  notice,  it  should  be  sufficiently  specific  in  its  terms  fairly  to 
apprise  the  party  of  the  paper  which  he  is  required  to  bring  forward.  On  this  subject  the 
rule  applicable  to  notices  generally  would  seem  to  apply.    See  Graham's  N.  Y.  Prac.  529. 
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*531  cunistances  a  *very  material  one  is,  whether  the  document  required 
to  be  produced  is  from  its  nature  to  be  presumed  to  be  in  the  posses- 
sion of  the  client  or  of  the  attorney.  Where  a  document  is  such  that  it 
cannot  be  presumed  to  be  in  the  possession  of  the  attorney  (such  as  a 
tradesiflan's  account  books),  service  upon  the  attorney  on  the  evening  before 
the  trial  will  not  be  sufficient,  although  the  client  resides  in  the  same  town. 
(1)  Where  a  person  goes  abroad,  or  out  of  the  jurisdiction  of  the  court, 
and  leaves  his  attorney  to  conduct  a  trial  in  which  he  is  a  party,  it  is  to  be 
presumed  that  he  leaves  with  him  all  papers  necessary  to  the  conduct  of 
the  trial. (2)     It  is  for  the  judge  to  determine  whether  the  papers  required 

A  notice  not  describing  tlie  paper  sought,  but  in  broad  terms  requiring  the  party  to  pro- 
duce all  papers  relating  to  the  bail  or  debt  in  question,  has  been  held  too  vague.  Prance 
V.  Lucy,  Ey.  &  Mood.  341 ;  Jones  v.  Edwards,  1  M'Clel.  &  Younge,  139.  See  3  Chitty's 
Gen.  Prac.  835,  836.  Conceding,  however,  that  a  notice  in  general  terms  to  produce  all 
papers  in  the  party's  possession  or  under  his  control,  relating  to  the  matter  in  suit,  would 
be  held  of  no  force  or  effect,  yet,  although  the  notice  does  not  give  a  minute  description 
of  the  paper  sought,  if  it  apprise  the -party  that  this  paper  is  the  One  wanted,  the  object  of 
the  notice  is  answered,  and  it  will  be  held  sufficient.  See  per  Sutherland,  J.,  delivering  the 
opinion  of  the  court  in  Walden  v.  Davison,  11  Wend.  65,  67.  Accordingly,  notice  to 
the  attorney  to  produce  a  certain  letter,  written  by  the  plaintiff  to  the  defendant,  con- 
cerning an  execution  producerl  on  a  former  trial  of  the  same  cause,  "  and  all  other  papers 
in  your  custody  or  power,  relating  to  the  matter  in  controversy  in  this  cause,"  was 
adjudged  sufficiently  explicit  to  notify  the  attorney  that  the  execution  was  one  of  the 
papers  required ;  especially  where  it  was  shown  that,  on  such  former  trial,  the  letter  and 
execution  were  produced  by  the  attorney  himself,  that  he  did  not  attempt  to  excuse  him- 
self from  its  production  on  the  second  trial,  except  on  the  ground  of  its  not  being  in  his 
possession.  Walden  v.  Davison,  supra.  In  an  action  for  services  as  a  singer,  notice  was 
given  to  the  defendant  to  produce  all  letters,  ptCpers,  books,  receipts,  vouchers,  memo- 
randums, and  all '  other  documents  written  by  the  plaintiff  to  the  defendant,  or  by  the 
defendant  to  the  plaintiff,  or  otherwise  ;  and  it  was  held  sufficient  to  warrant  parol  evi- 
dence of  a  memorandum,  signed  by  the  defendant  and  delivered  to  a  witness,  and  after- 
wards re-delivered  to  the  defendant,  stating  terms  of  the  engagement.  Jones  v.  Hilton, 
Lancaster  Sp.  Ass.  cor.  Holroyd,  J.,  1825 ;  1  Stark.  Ev.  348,  u.  s  (6th  Am.  ed.)  A  paper 
may  be  described  in  a  notice  by  its  subject  matter,  without  reference  to  its  date,  &c. 
Hence,  in  an  action  to  recover  moneys  received  by  the  defendant  under  an  award  of  com- 
missioners, a  notice  to  him  to  produce  all  letters,  papers  and  books,  in  his  possession, 
relating  to  such  moneys,  was  held  sufficient  to  authorize  parol  evidence  of  letters  coming 
within  the  range  of  the  notice.  Vasse  v.  Mifflin,  4  Wash.  C.  C.  Rep.  519.  It  will  not  do 
to  say  that  the  accuracy  and  precision  of  special  pleading  is  necessary  in  notices  of  this 
kind ;  and  there  is  a  manifest  distinction  even  between  a  notice  to  quit  and  notice  to  pro- 
duce. Per  Morton,  J.,  delivering  the  opinion  Of  the  court  in  Bogart  v.  Brown,  5  Pick. 
Rep.  18,  19.  Where  a  copy  of  the  paper  required  was  annexed  to  the  notice,  though  it 
appeared  by  the  testimony  of  witnesses,  that  the  supposed  copy  materially  differed  from 
the  original  in  one  particular,  it  was  held,  that  the  notice  was  sufficient  to  entitle  the 
party  to  give  parol  evidence  of  the  original,  it  being  manifest,  from  all  the  circumstances, 
that  the  adverse  party  must  have  understood  what  paper  was  intended  to  be  referred  to. 
Bogart  V.  Brown,  supra.  A  aubpcblta  dvMs  tecum,  served  on  the  attorney,  to  produce  the 
paper  required,  will  .not  be  treated  as  a  sufficient  notice.  MoPhersou  v.  Rathbone,  7 
Wend.  316,  219. 

The  notice  will  be  insufficient  if  entitled  in  a  wrong  cause.  1  Starkie's  C.  61,  cited  in 
Stark.  Ev.  976,  n.  /  (3d  Am.  ed.)  In  an  action  by  A.  and  B.,  assignees  of  C.  (a  bankrupt) 
against  E,,  a  notice  to  produce  a  document  was  entitled,  A.  and  B.,-  assignees  of  C.  and  D., 
V.  B. ;  and  this  was  held  insufficient,  although  A.  and  B.  were  in  fact  assigness  of  C.  and 
D.  under  a  joint  commission.  Harvey  et  al.  v.  Morgan,  2  Stark.  Rep.  17,  19,  20. 
^  A  notice  to  produce  a  paper  on  the  trial,  generally,  without  referring  to  any  particular 
circuit,  is  not  spent  by  the  cause  not  being  tried  at  the  next  circuit,  but  is  good  and 
operative  whenever  the  trial  comes  on.  Jackson  ex  dem.  Burr  et  al  v.  Shearman,  6  John. 
Rep.  19.  And,  where  a  party  to  a  suit  in  »  justice's  court  had  given  notice  to  produce  a 
paper  on  the  trial,  it  was  held,  that  sucli  notice  was  sufficient  and  operative  in  the  Com- 
mon Pleas,  the  cause  having  been  removed  there  by  appeal.  Wilson  v.  Gale,  4  Wend. 
Rep.  633.  In  North  Carolina,  a  notice  which  in  terras  iHjquired  the  party  to  produce  a 
paper,  on  his  trial  this  day,  was  deemed  operative  whenever  the  trial  should  come  on, 
whether  on  the  day  mentioned,  or  any  other  day  of  the  same  or  a  subsequent  term.  State 
V.  Kimbrough,  2  Dev.  Rep.  431,  438. 

(1)  Atkins  V.  Meredith,  4  Dowl.  P.  C.  659  ;  Byrne  v.  Harvey,  3  Mo.  &  R.  89. 

(3)  Drabble  v.  Donner,  Ry.  &  M.  47 ;  Bryan  v.  Wagstaff,  Id.  337 ;  S.  C,  3  C.  &  P.  135. 
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to  be  produced,  are  so  necessarily  connected  with  the  cause  as  to  render  it 
prohahle  that  they  would  be  delivered  to  the  attorney ;  and  it  has  been 
doubted  whether  the  rule  ought  to  be  extended  to  a  case  where  the  party 
resided  in  England,  though  temporarily  out  of  the  jurisdiction  of  the 
court.  (1)  Where  letters  had  been  written  by  the  defendant  to  his  partner 
resident  in  New  South  Wales,  yet,  as  there  had  been  proceedings  in  chan- 
cery between  the  parties  to  the  action  on  the  same  subject  six  years  before 
the  trial,  in  the  course  of  which  the  letters  had  been  referred  to,  it  was  pre- 
sumed that  they  had  been  remitted  to  England,  and  a  three  days'  notice  to 
produce  them  was  held  sufficient.  (2) 

Consequences  of  non-production.  A  party  called  upon  to  produce  a 
paper  must  either  produce  it  when  called  upon,  or  not  at  all ;  he  cannot 
avail  himself  of  it  in  a  subsequent  stage  of  the  cause.  Thus,  it  has  been 
held,  that  a  party,  after  refusing  to  produce  a  document,  could  not  put  it 
into  the  hand  of  a  witness  at  a  later  period  of  the  cause,  in  order  to  ask 
him  at  what  time  an  interlineation  was  made  in  it,  (3)  or  in  order  to  show 
that  the  instrument  is  attested  by  witnesses  who  ought  to  be  called.  (4) 
*532  *When  an  attested  deed  is  proved  to  be  in  the  pessession  of  the  oppo- 
site party,  and  is  not  produced  by  him  after  notice  to  produce,  the 
party  giving  the  notice  may  give  parol  evidence  of  the  contents,  without 
calling  an  attesting  witness,  even  though  the  name  of  the  witness  was  men- 
tioned in  the  notice.  (5) 

(1)  By  Lord  Tenterden,  C.  J.,  in  Vice  v.  Anson,  (Lady),  M.  &  M.  97  ;  R.  v.  Atwood,  K. 
B.  sittines  after  Hil.  T.  1828.  See  AflFalo  v.  Fourdrinier,  M.  &  M.  334,  as  to  what  docu- 
ments are  necessarily  connected  with  a  canse.  As  to  variofis  circumstances  affecting  the 
question  of  reasonable  notice,  see  Doe  d.  Wartney  v.  Grey,  1  Stark.  R.  383. 

(2)  Sturge  v.  Buchanan,  10  A.  &  E.  598. 

(3)  Doe  a.  Higgs  v.  Cockell,  6  C.  &  P.  525. 

(4)  Jackson  v.  Allen.  3  Stark.  R.  74.    And  see  Lewis  v.  Hartley,  7  C.  &  P.  405. 

Note  457.^The  party  who  has  a  written  instrument  in  his  possession  and  has  been 
required  to  produce  it,  may  always  prevent  his  adversary  from  resorting  to  secondary  evi- 
dence, by  producing  it,  when  wanted,  on  the  trial.  Dean  v.  Carnahan,  7  Mart.  Lou.  Rep. 
(N.  S.)  258.  But,  after  he  has  availed  himself  of  the  chantse  that  Ms  adversary  would  be 
unable  to  produce  secondary  evidence,  and  finds  that  his  artifice  has  failed  him,  he  cannot 
by  bringing  forward  the  instrument,  exclude  the  use  of  such  secondary  evidence  as  may 
have  been  given,  unless  he  proves  the  instrument  liimself.  Semhle,  Jackson  v.  Allen,  3 
Stark.  Rep.  74,  cited  in  the  text. 

And  a  party  refusing,  on  notice,  to  produce  a  paper  in  his  possession  or  under  his  con- 
trol, and  thus  obliging  his  adversary  to  resort  to  parol  or  secondary  evidence  of  its 
contents,  cannot  be  allowed  to  contradict  the  secondary  evidence  thus  given,  without  pro- 
ducing the  paper  itself.  Bogart  v.  Brown,  5  Pick.  18.  Indeed,  it  has  been  held  that  a 
party  refusing  to  produce  a  paper  in  his  possession,  called  for  under  a  notice  to  produce, 
cannot  be  allowed  afterwards  to  retract  and  put  in  the  paper.  Thus,  in  an  action  of  eject- 
ment, the  lessors  of  the  plaintiff,  on  the  trial,  called  for  a  receipt  in  possession  of  the 
defendant,  due  notice  to  produce  having  been  given.  The  defendant  declined  to  produce 
it,  and  was  admonished  by  Alderson,  B.,  that  he  must  produce  it  at  once,  or  never.  The 
plaintiff  then  went  into  parol  evidence  of  the  contents  of  the  receipt,  whereupon  the 
defendant's  counsel  put  it  into  the  witness's,  hands,  and  proposed  to  ask  him  when  an 
interlineation  appearing  on  it  was  made.  But,  per  Alderson,  B.,  "I  think  you  cannot 
now  be  allowed  to  produce  the  receipt,  as  you  before  refused  to  do  so.  You  must  produce 
a  document  when  it  is  called  for,  or  never.  If  a  document  be  called  for,  and  you  produce 
it,  it  is  subject  to  all  objections,  and  you  might  have  them  examined  as  to  the  interlinea- 
tion ;  but,  if  you  refuse  to  produce  it,  you  must  take  the  consequence  of  such  refusal. 
Doe  d.  Higgs  v.  Cockell,  6  Carr.  &  Payne,  525. 

(5)  Cook  V.  Tanswell,  8  Taunt.  450";  Poole  v.  Warren,  8  A.  &  E.  588 ;  Jackson  v.  Allen, 
3  Stark.  R.  74. 

(A  party  proving  certain  documents  upon  the  examination  of  a  witness  de  bene  esse,  is 
not  bouud  to  produce  them  on  the  call  of  his  opponent ;  he  may  read  one  or  more  of  them 
in  evidence,  as  he  may  elect ;  and  it  is  incumbent  upon  the  opposite  party  to  prepare  him- 
self with  secondary  evidence  of  their  contents.  Edmonstone  v.  llartshorne,  19  N.  Y.  9. 
If  an  attested  contract  is  proved  by  secondary  evidence,  without  objection,  on  the  examin- 
ation of  a  witness,  conditionally,  the  objection  cannot  be  taken  on  the  trial.  Ward  v 
Whitney,  4  Seld.  442.) 
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Note  458. — Where  secondary  evidence  of  an  instrument  is  admissible,  the  execution  of 
it  must,  in  general,  be  proved.  Kimball  v.  Morrell,  4  Greenl.  Bep.  368  ;  Jackson  ex  dem. 
Livingston  v.  Frier,  16  John.  Rep.  196 ;  Dorsey  v.  Dorsey's  Heirs,  3  Harr.  &  John.  Rep. 
426 ;  Allen's  Lessee  v.  Parish,  3  Hamm.  Rep.  107,  108,  131,  123 ;  M'Intyre  v.  Funk's 
Heirs,  Litt.  Sel.  Cas.  435,  427  ;  M'Conhay  v.  The  Center  and  Kishacoquillas  Turnpike  Co. 
1  Pennsyl.  Rep.  428  ;  M'Credy  v.  Schuylkill  Nav.  Co.  3  Whart.  Rep.  434.  If  resort  is  had 
to  the  handwriting,  in  order  to  establish  the  genuineness  of  a  lost  instrument,  the  wit- 
ness must  be  qualified  to  speak  of  the  handwriting  the  same  as  if  the  instrument  was 
produced.  Dorsey  v.  Dorsey's  Heirs,  3  Harr.  &  John.  Rep.  426 ;  Norwood  v.  Green,  5 
Mart.  Lou.  Rep.  176, 177 ;  Magee  v.  Osborn,  32  N.  Y.  669.  See  the  notes  infra,  as  to 
proof  of  handwriting.  A  lost  power,  under  which  a  deed  had  been  executed,  was  proved 
by  the  person  to  whom  the  power  was  given,  and  who  executed  the  deed.  Jackson  ex 
dem.  Livingston  V.  Neely,  10  John.  Rep.  374.  Admissions  are  a  very  usual  species  of 
evidence  resorted  to  in  establishing  the  genuineness  of  instruments  where  secondary  proof 
is  admissible.  See  Mauri  v.  Heifernan,  13  John  Rep.  74 ;  Thomas  v.  Harding,  8  Greenl. 
417;  Fary  v.  Smith,  1  Hud.  &  Brooke,  737,  738;  Feam  v.  Taylor,  4  Bibb,  365,  366. 
Admissions  by  the  adverse  party,  or  those  under  whom  he  claims  title,  have  been 
received  to  prove  as  against  such  party,  the  execution  of  a  lost  deed  affecting  the  title. 
See  Allen's  Lessee  v.  Parish,  3  Hamm.  Rep.  Ill,  113,  122,  128  ;  Rees  v.  Lawless,  4  Litt. 
Rep.  219.  As  against  a  party  claiming  through  a  deed  executed  under  a  power  of  attor- 
ney which  is  lost  or  destroyed,  the  declarations  of  the  constituent  of  the  power,  are 
admissible  to  prove  its  execution,  contents  and  loss.  The  other  party  is  not  obliged  to 
call  the  constituent,  even  though  he  be  within  the  reach  of  process.  Corbin  v.  Jackson 
ex  dem.  Garnsey,  14  Wend.  619.  As  to  the  limitations  under  which  admissions  of  those 
through  whom  a  party  claims,  are  received,  see  ante,  notes  436  and  137,  in  respect  to  the 
admissions  of  one  tenant  in  common,  co-plaintiff,  &c.,  as  against  another.  An  admission 
by  an  obligor  of  the  fact  of  execution  of  a  lost  bond,  is  good  evidence  as  against  him,  but, 
as  to  others,  it  is,  in  general,  mere  hearsay  and  inadmissible.  M'Intyre  v.  Funk's  Heirs, 
Litt.  Sel.  Cas.  437.  The  acknowledgment  of  a  deceased  pauper,  of  the  genuineness 
*583  of  a  lost  indenture  of  apprenticeship,  and  his  *accompanying  declaration  that  he 
was  then  serving  under  it,  were  adjudged  evidence  of  its  execution  by  him  on  a 
question  of  settlement  between  two  towns  ;  (but,  not  so  as  to  execution  by  the  master,  or 
the  father  of  the  pauper.    Kingwood  v.  Bethlehem,  1  Green's  Rep.  326,  327. 

If  the  lost  bond  or  deed,  however,  was  attested  by  witnesses,  it  seems  they  should  be 
callled,  or  an  excuse  rendered  for  their  absence,  before  confessions  or  other  testimony  can 
be  received.  Rees  v.  Lawless,  4  Litt.  Rep.  319 ,  Keeling  v.  Ball,  Peake's  Add.  Cas.  88 ; 
Gregory  v.  Baugh,  4  Rand.  Rep.  686.  See  Livingston  v.  Rogers,  1  Cain.  Cas.  in  Err.  37  ; 
Norwood  V.  Green,  5  Mart.  Lou.  Rep.  (N.  S.)  175,  176, 177 ;  M'Mahan  v.  M'Grady,  5  Serg. 
&  Rawle,  314 ;  Feam  v.  Taylor,  4  Bibb's  Rep.  365,  366  ;  Kingwood  v.  Bethlehem,  1  Green's 
Bep.  331,  336.  See  Hewes  v.  Wiswell,  8  Greenl.  Rep.  94;  Whittemore  v.  Brooks,  1 
Greenl.  Rep.  57  ;  Shrowders  v.  Harper,  1  Harringt.  Rep.  444 ;  Hill  v.  Hill,  2  Hill's  Rep. 
548,  note  a.  See  the  notes,  relating  to  subscribing  witnesses.  But,  where  a  deed  of  lands 
was  lost,  and  the  witness  who  testified  that  there  were  subscribing  witnesses  to  it,  did  not 
know  their  names,  and  it  not  appearing  that  the  party  had  the  means  of  ascertaining 
them ;  held,  that  he  could  prove  the  deed  by  acknowledgments  of  the  opposite  party. 
Jackson  ex  dem.  Hoogland  v.  Vail,  7  Wend.  Rep.  125.  See  Hathaway  v.  Spencer,  9  Pick. 
Rep.  36.  S.  P.  as  to  a  lost  bond.  Keeling  v.  Ball,  Peake's  Add.  Cas.  88.  Also,  as  to  a 
lost  indenture  of  apprenticeship.  Kingwood  v.  Bethlehem,  1  Green's  Hep.  336, 337.  But, 
see  on  this  subject,  Whittemore  v.  Brooks,  1  Greenl.  Rep.  57,  60,  61. 

Where  no  direct  testimony  on  the  point  of  execution,  or  former  existence  of  an  instru- 
ment appears  to  be  attainable,  the  fact  may  be  proved  by  circumstances.  On  this  subject, 
see  Jackson  ex  dem.  Gillespy  v.  Woolsey,  11  John.  Rep.  446 ;  Allen's  Lessee  v.  Parish,  8 
Hamm.  Rep.  107,  et  seq. ;  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Cas.  435 ;  Fury  v.  Smith,  1 
Hud.  &  Brooke  Rep.  736,  737,  738,  et  seq.  ;  Sicard's  Lessee  v.  Davis,  6  Peters'  Rep.  134  137 
138 ;  M'Laurin  v.  Talbot.  3  Hill's  Rep.  526. 

See  S.  P.,  Riggs  v.  Tayloe,  9  Wheat.  486,  where  the  general  doctrine  was  stated  in 
almost  the  exact  language  of  our  author.    Also,  per  Macay,  J.,  1  Hayw.  Rep.  71. 

The  text  seem  to  countenance  the  idea  that  there  are  different  degrees  of  secondary 
evidence  and  that  parol  evidence  is  not  even  admissible  where  it  turns  out  that  there  is  a 
copy  which  might  be  sworn  to.  *  *  This  observation  applied  to  the  text  of  the  seventh 
edition  which  has  since  been  very  much  modified.  See  the  text.  Vol.  II,  p.  568,  et  seq. 
*  *  Several  dicta  in  the  American  books  favor  this  notion  still  more  directly. '  Thus, 
where  the  question  was  whether  on  an  indictment  for  forging  an  instrument,  its  contents 
could  be  proved  by  parol.  Story,  J.,  in  summing  up  to  the  jury,  after  adverting  to  the  rule 
requiring  the  best  evidence,  said :  "  The  law  will  never  suffer  secondary  evidence  to  be 
admitted,  when  there  is  better  behind,  and  within  the  power  of  the  party.  If,  therefore, 
an  instrument  is  to  be  proved,  the  original,  if  in  the  possession  or  control  of  the  party,  is 
to  be  produced  ;  if  the  original  be  lost  or  destroyed,  &c.,  an  examined  copy,  if  any  such 
exists  and  can  be  found,  is  the  next  best  emdence,  and  must  be  produced,  i  ,If  no  such 
copy  exists,  then  the  contents  may  be  proved  by  parol  evidence."     United  States  v.  Brit- 
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ton,  2  Mason's  Bep,  464,  468.  See  also,  Kello  v.  Maget,  1  Dev.  &  Batt.  414.  But  in  order 
to  shut  out  parol  testimony,  after  due  proof  that  the  original  is  unattainable,  the  existence 
of  a  higher  degree  of  available  secondary  evidence  must  appear.  Accordingly,  in  Renner 
V.  The  Bank  of  Columbia  (9  Wheat.  582,  597),  where  the  question  was  as  to  the  compe- 
tency of  parol  evidence  of  a  lost  note,  the  defendant  having  objected  in  the  court  below 
that  a  notarial  copy  was  the  next  best  evidence  after  the  original,  the  court  said :  "  Proof 
of  the  contents  of  a  lost  paper  ought  to  be  the  best  the  party  has  in  his'  power  to  produce, 
and,  at  all  events,  such  as  to  leave  no  reasonable  doubt  as  to  the  substantial  parts  of  the 
paper.  But  to  have  required  a  notarial  copy,  would  have  been  demanding  that,  of 
the  existence  of  which  there  was  no  evidence,  and  which  the  law  will  not  presume  was 
in  the  power  of  the  party ;  it  not  being  necessary  that  a  promissory  note  should  be  pro- 
tested." See  Den  v.  M'Allister,  2  Halst.  Rep.  55.  Some  cases  recognizing  different 
degrees  of  secondary  evidence  as  to  matters  of  record,  will  be  found  ante,  note  376.  See 
especially  Hilts  v.  Colvin,  there  cited  from  14  John.  Eep.  182. 

An  apprehension  of  the  frauds  which  might  be  practiced  by  allowing  parol  evidence  to 
supply  the  place  of  lost  writings,  has  undeniably  operated  to  urge  the  demand  for  the 
best  evidence  to  a  very  rigorous  extent.  Thus,  in  Pennsylvania,  where  the  plaintiff's  title 
was  founded  on  a  deed  from  M.  which  was  lost,  the  court  denied  his  right  to  resort  to 
parol  proof  of  the  deed ;  inasmuch  as  he  could  have  applied  to  M.  for  a  deed  of  con- 
*534  firmatiou ;  or,  if  he  refused,  or  could  not  be  *found,  the  plaintiff,  under  the  act  of 
Assembly,  .might  have  taken  measures  for  a  restoration  of  the  evidence  of  his  title. 
For  these  reasons,  they  said,  they  could  not  adjudge  the  testimony  offered,  the  best. 
Hamilton's  Lessee  v.  Van  Swearingen,  Addia  Rep.  48.  In  another  case,  and  with  more 
show  of  propriety,  the  court  refused  to  r'^ceive  parol  evidence  of  the  contents  of  a  deposi- 
tion of  a  deceased  witness,  because  the  party  knew  of  the  loss  of  the  deposition  while  the 
witness  lived  near  him,  and  might  have  supplied  the  loss  without  great  diiBoUlty. 
M'CaHy's  Lessee  v.  Franklin,  Teates'  Bep.  340,  341. 

The  Supreme  Court  of  Indiana  have  allowed  a  defendant  to  prove  a  title  founded  on  a 
judgment,  execution,  sheriff's  deed,  &c.  (all  of  which  were  destroyed  by  fire),  by  parol. 
Hamilton's  Lessee  v.  Van  Swearingen  was  considered ;  but  the  court  refused  to  act  upon 
the  rule  there  laid  down,  regarding  that  case  as  more  than  counterbalanced  by  the 
authority  of  others,  whose  principles  conflicted  less  with  reason  and  justice.  Jackson  ex 
dem.  Taylor  v.  CuUum,  2  Blackf.  Rep.  228.  See  also  Den  v.  M'AlUster,  2  Halst.  55,  56.  A 
power  of  attorney  to  transfer  stock  was  allowed  to  be  established  by  parol,  the  original 
being  lost.  Livingston  v.  Rogers,  1  Caines'  Cas.  in  Er.  37  ;  S.  C,  2  John  Cas.  488.  So  as 
to  a  lost  power  of  attorney  under  which  a  deed  of  lands  had  been  executed  (Jackson  ex 
dem.  Livingston  v.  Neely,  10  John.  Rep.  374) ;  a  deed  of  lands  (Jackson  ex  dem.  Gillespy 
V.  Woolsey,  11  John.  Rep.  446 ;  Den  ex  dem.  Baker  v.  Webb,  1  Hayw.  Rep.  43,  71) ;  and 
promissory  notes.  Jones  v.  Fales,  5  Mass.  Rep.  101  ;  Renner  v.  The  Bank  of  Columbia,  9 
Wheat.  582,  597  ;  John  v.  John,  1  Wright's  Kep.  585,  586.  The  contents  of  an  affidavit 
may  be  proved  by  parol  after  laying  a  foundation  for  secondary  evidence  by  due  evidence 
of  search.  Harper  v.  Cook,  1  Carr.  &  Payne,  139.  So  as  to  papers  generally,  without 
reference  to  their  particular  character  ;  even  records,  as  we  have  seen  them,  are  within 
the  same  rule,  and  when  lost,  &c.,  their  contents  may  be  supplied  by  oral  testimony.  See 
ante,  note  376  ;  also  Hinman  v.  Breese,  13  John.  Rep.  529 ;  Gifford  v.  Gifford,  1  Penning. 
Rep.  166,  167 ;  Rogers  v.  Van  Hoesen,  12  John.  Rep*.  221  ;  Ekins  v.  Hanley,  2  Fox  & 
Smith,  1 ;  Hall  v.  Hall,  6  Harr.&  Gill,  386,  412 ;  Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's 
Eep.  494 ;  Thomas  v.  Thomas,  2  Mill.  Lou.  Rep.  166. 

In  England,  the  rule  has  recently  been  laid  down  in  broad  terms,  that  there  are  no 
degrees  of  secondary  evidence.  Therefore,  where  notice  had  been  given  to  the  plaintiff 
to  produce  a  letter  of  which  the  defendant  had  kept  a  copy,  it  was  held,  that  the  defend- 
ant might  give  parol  evidence  of  its  contents,  and  was  not  bound  to  put  in  the  copy.  But 
if  there  had  been  a  duplicate  origiiial,  it  might  have  been  otherwise  with  respect  to  that. 
Brown  v.  Woodman,  6  Carr.  &  Payne,  206.  See  further  Liebman  v.  Pooley.  1  Stark. 
Rep.  167. 

As  to  the  sufficiency  of  the  parol  proof  to  be  adduced  in  establishing  the  contents  of  a 
writing,  but  little  can  be  said.  We  have  seen,  that  where  the  absence  of  the  higher  evi- 
dence is  occasioned  by  the  default  or  misconduct  of  the  party  against  whom  the  secondary 
evidence  is  offered,  the  other  party  is  less  embarrassed  than  in  ordinary  cases,  because  of 
the  legal  presumptions  which  are  indulged  in  his  favor.  Post,  note,  459.  Also  the  cases 
cited  ^osi,  note  471.  In  general,  it  has  been  said,  the  witnesses  should  be  able  to  speak 
clearly  and  pointedly  to  the  contents.  Per  Story,  J.,  in  the  United  States  v.  Britton,  2 
Mason's  Rep.  468.  Where  a  written  contract  under  which  the  plaintiff  seeks  to  recover, 
is  sought  to  be  proved  by  parol  testimony,  "  no  vague  uncertain  recollection  concerning 
its  stipulation  ought  to  supply  the  place  of  the  written  instrument  itself.  Th'e  substance 
of  the  agreement  ought  to  be  proved  satisfactorily  ;  and  if  that  cannot  be  done,  the  party 
is  in  the  condition  of  every  other  suitor  in  court,  who  makes  a  claim  which  he  cannot 
support."  Tayloe  v.  Riggs,  1  Peters'  Rep.  591,  599,  600,  per  Marshall,  C.  J.  And  the 
witness  should  speak  from  a  recollection  of  the  writing,  and  not  give  his  impressions 
drawn  from  conversations,  and  negotiations  between  the  parties  antecedent  to  its  exis- 
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*532  *Iii  an  action  for  work  and  labor,  if  the  plaintiff  has  closed  his  case 
without  its  appearing  that  there  was  any  written  contract  relating  to 
the  subject  matter  of  the  action,  the  defendant,  though  he  had  given  the 
plaintiff  notice  to  produce  the  document,  will  not  be  entitled  to  a  nonsuit, 
upon  showing  that  there  was  a  contract  in  writing,  but  it  was  not  stamped. 

Objections  waived  hy  norirproduction.  If  a  party,  after  receiving  notice 
to  produce  a  paper  which  is  in  his  possession,  refuse  to  produce  it,  he  places 
the  other  party  under  the  difficulty  of  proving  the  contents  by  some  secon- 
dary proof,  and  withholds  from  the  court  and  the  jury  the  original  and  most 
authentic  evidence.  After  refusing  to  produce  the  paper,  he  cannot  object 
_^that  it  was  not  duly  stamped,  or  not  duly  attested ;  whether  it  was  stamped 
or  attested,  the  paper  itself  would  best  show,  and  that  he  withholds.  Nor 
can  he,  after  forcing  the  other  party  to  secondary  proof  give  in  evidence 
the  original,  for  the  purpose  of  contradicting  the  secondary  proof  which 
has  been  received  :  by  withholding  the  original,  he  subjects  the  other  party 
to  some  difficulty,  but  subjects  himself  also  to  the  inconvenience  of  having 
inferior  proof  brought  forward,  from  which  his  cause  possibly  may  suffer. 
However,  there  seems  to  be  no  reason  why,  in  consequence  of  his  refusal 
to  produce,  he  should  be  precluded  from  using  the  paper  as  evidence  in 
chief,  and  as  part  of  his  own  case,  if  really  it  forms  a  part  of  his  defense; 
for  he  was  not  bound  to  lay  open  his  own  case  at  the  call  of  his  adversary, 
nor  to  produce  the  instrument  to  his  own  prejudice :  if  the  rule  were  other- 
wise, a  party  might  use  a  notice  for  the  purpose  of  an  attack,  and  thus 
might  materially  prejudice  the  other  party  in  his  defense.  In  the  case  of 
Doe  on  the  demise  of  Thompson  agt.  Hodgson,(2)  the  defendant's  counsel 
refused  to  produce  some  written  receipts  for  rent — which  the  plaiutiff's 
counsel  had  called  for,  in  order  to  prove  a  tenancy  under  the  plaintiff — and, 
after  refusing,  was  not  allowed  to  put  them  in  as  part  of  his  own  case, 
for  the  purposes  of  showing  that  the  rent  was  paid  to  the  lessor  of  the 
plaintiff  and  another  jointly  ;  and  this  ruling  was  afterwards  confirmed  by 
the  Court  of  Queen's  Bench.  As  the  object  of  the  defendant's  counsel  in 
producing  the  receipts  was  to  contradict  or  disparage  the  secondary  evi- 
dence produced  by  the  plaintiff,  it  seems  their  admission  was  justly 
disallowed ;  for  he  himself,  by  withholding  the  originals,  was  the  cause  of 
the  defective  evidence,  which  he  afterwards  wished  to  expose. 

*536  *  Inferences  from  refusal  to  produce.  Ifrhas  been  said,  the  only  con- 
sequence of  giving  notice  to  produce  is,  that  it  entitles  the  party 
giving  it,  after  proof  that  the  document  is  in  the  hands  of  the  party  to 
whom  it  is  given,  or  of  his  agent,  to  go  into  secondary  evidence  of  its  con- 
tents, and  does  not  authorize  any  legal  inference  against  the  party  failing  to 
produce  it.  (3)     But  whatever  rule  of  law  may  be  laid  down  by  the  courts 

tence.  Id.  The  proof  of  the  contents  of  a  lost  paper  ought  to  be  such  as  to  leave  no  rea- 
sonable doubt  as  to  the  substantial  parts  of  the  paper.  Renner  v.  Bank  of  Columbia  9 
Wheat.  Eep.  597.  A  witness  may  testify  to  the  existence  and  contents  of  a  writing  from 
memoranda.  See  ^ost  of  the  text,  and  note  477.  So,  from  liis  invariable  course  of  busi- 
ness, he  may  be  able  to  swear  that  a  particular  writing  existed,  though  he  have  no  recol- 
lection of  the  fact ;  c.  g.,  where  the  question  is  whether  a  sheriff  advertised  lands  before 
selling  them ;  if  he  has  forgotteu  the  fact,  but  can  swear  that  he  believes  they  were  adver- 
tised according  to  law,  because  ho  had  never  made  sales  without  having  done  so,  his 
testimony  will  be  received  as  sufficient.  Den  v.  Dowman,  1  Green's  Rep.  1 35.  A  witness 
called  to  prove  the  contents  of  a  paper  (e.  g.,  u,  letter),'  by  parol,  will  not  be  rejected 
because  the  person  who  wrote  the  letter  is  not  produced ;  especially  if,  under  the  circum- 
stances, it  is  doubtful  whether  the  one  who  wrote  it  would  have  a  better  recollection  on 
the  subject  than  the  witness.    Liebman  v.  Pooley,  1  Stark,  Rep  167 

(1)  Magnay  v.  Knight,  1  M.  &  Q.  944. 

(a)  12  A.  &  E.  185  ;  S.  C,  2  Mo.  &  R.  283. 


(3)  By  Gibbs,  J.,  in  Cooper  v.  Gibbons,  3  Camp.  363.    See  also,  by  Lord  Ellenboroueh 
C.  J.,  Lawson  v.  Sherwood,  1  Stark.  R.  315.  ^ 
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on  this  subject,  it  ■would  not  be  possible  in  many  cases  to  preveHt  a  jury 
from  being  influenced  by  such  a  suppression  of  evidence;  and  in  some  cases 
the  jury  might  very  reasonably  be  influenced  by  it.(l)  If,  for  example,  an 
action  be  brought  by  a  tradesman,  and  the  right  of  action  were  to  depend 
upon  the  fact,  whether  credit  had  been  given  to  one  person  or  to  another,  the 
circumstance  of  the  plaintifi"  withholding  his  books,  in  such  a  case,  "might 
warrant  the  inference  that  he  had  not  given  credit  to  the  person  against 
whom  the  action  is  brought.  (2) 

(1)  See  by  Lord  Lyndhurst,  C.  B.,  in  Bate  v.  Kinsey,  1  C.  M.  &  R.  41 ;  by  Lord  Mans- 
field, C.  J.,  in  Roe  v.  Harvey,  4  Burr.  3484. 

(2)  Note  459.— See  per  Thompson,  J.,  in  Lawrence  v.  Van  Home,  1  Cain.  Rep.  386, 387; 
per  Haston,  J.,  in  Wlshart  v.  Downey,  15  Ser.  &  Rawle,  77,  79. 

The  refusal  of  a  party  to  produce  his  books  and  papers,  is  not  to  be  regarded  as  prima 
facie  evidence  that,  if  produced,  they  would  prove  what  the  party  calling  for  them  alleges 
they  contain.  The  rule  is  this  :  the  latter,  in  such  case,  may  give  secondary  proof  of  the 
contents,  if  the  papers  are  shown  or  admitted  to  be  in  the  possession  of  his  adversary ; 
and  if  the  secondary  evidence  is  imperfect,  vague  and  uncertain  as  to  dates,  sums,  bound- 
aries, &c,  every  intendment  and  presumption  shall  be  against  the  party  who  might 
remove  all  doubt  by  producing  the  higher  evidence.  Per  Sutherland,  J.,  delivering  the 
opinion  of  the  court  in  Life  &  Fire  Ins.  Co.  v.  The  Mechanic  Fire  Ins.  Co.,  7  Wend.  31, 
33,  34.  (Kent  v.  Hareourt.  38  Barb.  491 ;  the  contents  of  a  lost  patent  cannot  be  proved 
by  tradition ;  McKineson  v.  Bliss,  31  Barb.  180 ;  21  N.  Y.  306.)  See  Cooper  v.  Gibbons,  3 
Camp.  368,  where  the  defendant  insisted  that  the  refusal  of  the  plaintiffs  to  produce  their 
books,  authorized  the  jury  to  infer  that  certain  goods,  the  price  of  which  was  sued  for, 
had  been  charged  by  the  plaintiffs  to  R.  alone,  and  not  to  R.  and  the  defendant  jointly. 
But  Gibbs,  J.,  held  otherwise,  saying,  that  the  non-production  of  the  books  merely  enti- 
tled the  defendant  to  give  inferior  evidence  of  their  contents.  See  also,  Boscoe's  Cr. 
Ev.  11. 

But  where  inferior  evidence  is  given,  all  inferences  from  it  shall  })e  taken  most  strongly 
against  the  party  refusing  to  produce.  See  per  Shaw,  C.  J.,  in  Thayer  v.  Middlesex 
Mutual  Fire  Ins.  Ca,  10  Pick.  339.  Every  fair  presumption  that  can  arise  is  to  be  made 
against  such  party,  aS  to  those  parts  of  the  contents  which  do  not  appear  from  the  second- 
ary evidence.  Per  Raffin,  C.  J.,  in  Symington  v.  M'Lin,  1  Dev.  &  Batt.  291,  298.  This 
was  said,  where  no  requisition  to  producQ.  had  been  made,  but  parol  evidence  of  a  note  was 
given  without  objection.  The  question  was,  whether  the  plaintiff,  a  factor,  had  taken 
the  note  of  a  third  person  in  payment  for^he  defendant's  goods  (intrusted  to  the  former 
to  sell  for  the  purpose  of  paying  a  debt  due  him  by  the  latter  out  of  the  proceeds),  so  as  to 
discharge  the  purchaser,  and  render  himself  responsible.  The  court  inclined  to  think 
that,  if  the  note  taken  were  payable  to  the  plaintiff,  it  would  render  him  chargeable, 
under  the  circumstances ;  and  he  not  producing  it,  and  the  secondary  evidence  on  this 
point  being  general,  that  the  note  was  given,  without  showing  to  whom  it  was  payable, 
they  intended,  as  it  seems,  that  it  was  drawn  payable  to  the  plaintiff.  Id.  In  Jackson 
ex  dem.  Neilson  v.  M'Vey  (18  Johns.  Rep.  330),  the  defendant  gave  general  evidence,  by  a 
witness,  that  a  deed,  which  was  in  court  in  possession  of  the  opposing  party  (he  refusing 
to  produce  it),  had  been  in  his,  the  witness's,  possession ;  that  he  had  often  perused  it 
and  ever  supposed  the  premises  in  question  to  be  included  in  it.  On  cross-examination  he 
said  he  could  not  recollect  a  single  course  stated  in  It,  and  he  did  not  know,  but  though 
the  premises  were  embraced  in  it.  The  circuit  j  udge  disregarded  his  testimony ;  but 
the  Supreme  Court,  on  a  motion  for  a  new  trial,  held,  that  the  testimony  should  have 
gone  to  the  jury  with  strong  intimations  that  they  ought  to  believe  that  the  premises 
were  included  in  the  deed ;  as,  if  they  were  not,  the  plaintiff,  by  producing  it,  could  show 
with  certainty  how  the  fact  was ;  and  that  its  non-production,  the  deed  being  in  court, 
was  very  strong  presumptive  evidence  against  the  plaintiff. 

The  limitations  under  which  tliis  presumption  is  to  be  indulged,  were  very  accurately 
specified  by  Sutherland,  J.,  delivering  the  opinion  of  the  court  in  the  case  of  The  Life  and 
Fire  Ins.  Co.  v.  The  Mechanic  Fire  Ins.  Co.,  7  Wend.  81,  34.  At  the  latter  page,  he  says, 
that  before  any  inference  is  made  against  a  party  on  this  grcjund,  it  must  be  shown  that 
the  writing  produced  is  under  his  control,  and  some  general  evidence  of  such  parts  of 
their  contents  as  are  applicable  to  the  case,  must  first  be  given.  (Threadgill  v.  White,  11 
Ired.  591.) 

The  principle  of  the  rule  seems  almost  identical  with  that  which,  in  general,  presumes 
against  a  party  destroying  the  best  evidence.  This  was  seen  ante,  note  177,  where  we 
adverted  to  the  doctrine  now  considered.  See  Roe  v.  Harvey,  4  Burr.  2484.  And  the  rule, 
moreover,  as  has  been  remarked,  is  a  highly  reasonable  and  beneficial  one,  tending  to  the 
discovery  of  truth,  and  to  the  promotion  of  honesty,  frankness,  and  fair  dealing,  and  ought 
not  to  be  shackled  or  obstructed  by  strict  constructions  or  technical  niceties.  Per  Shaw, 
C.  J.,  in  Thayer  v.  Middlesex  Mutual  Fire  Ins.  Co.,  10  Pick.  339.  Further,  as  to  the  appli- 
cation of  the  doctrine  to  books  of  account,  see  ante,  note  108. 
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*h%^  *Pooks produced  but  not  read.  If  one  party  calls  for  books  or  writ- 
ings in  the  possession  of  the  other  party,  but,  when  they  are  produced, 
declines  using  them,  the  mere  calling  for  them  will  not  make  them  evidence 
for  the  adverse  party.(l)  "It  may,"  said  Lord  Kenyon,  C.  J.,  "  be  matter 
of  observation  to  the  counsel  on  the  other  side,  that  the  entries  in  the  books 
were  in  favor  of  his  client,  but  cannot  entitle  him  to  offer  the  books  in  evi- 
dence to  the  jury."  It  has  been  held,  that  if  the  party  who  has  called 
for  the  books  inspects  them,  he  thereby  makes  them  evidence  for  the 
other  party,  although  he  has  not  himself  used  them  in  evidence.  (2)     But 

(1)  Sayer  v.  Kitchen,  1  Bsp.  310. 

(S)  Wharam  v.  Eoutledge,  5  Esp.  335 ;  Calvert  v.  Flower,  7  C.  &  P.  386. 

Note  460. — The  English  judges  have  very i uniformly  held,  that  if  a  party  calls  for  a 
paper  under  a  notice  to  produce,  and  inspects  it,  he  cannot  object  to  its  being'  read  and 
treated  as  his  own  evidence,  if  it  is  at  all  pertinent  to  the  issue.  See  per'  Park,  J.,  in  Wil- 
son V.  Bowie,  1  Carr.  &  Payne,  8 ;  and  note  a  to  the  same  case.  In  a  very  recent  case  the 
rule  seems  to  be  laid  down  thus  —  that  if  during  the  cross-examination  of  a  witness, 
the  counsel  examining  calls  for  a  document  under  a  notice  to  produce,  and  oin  its  being 
produced,  examines  it,  so  as  to  become  acquainted  vyith  Us  contents,  he  will  be  bound  to  put 
it  in  as  evidence  on  his  side.    Calvert  v.  Flower,  7  Carr.  &  Payne,  386. 

We  iind  but  few  American  cases  on  this  subject.  In  Jordan  v.  Wilkins  (3  Wash.  C.  C. 
Eep.  483,  484,  note),  the  defendant  produced  certain  papers  under  a  notice  from  the  other 
side,  and'  prayed  the  opinion  of  the  court  whether  he  was  obliged  to  show  them  to  the 
adversary,  until  the  latter  declared  his  intention  of  using  them.  And  held  that  he  was 
not ;  that  the  plaintiflF  had  no  right  to  see  the  contents  but  on  this  condition.  WTiether 
such  is  the  law  in  Pennsylvania,  guere.  Farmers  and  Mechanics'  Bank,  6  Ser.  &  Rawle, 
893.  Seimble,  that  merely  calling  for  and  inspecting  the  papers  produced  under  a  notice, 
will  not  render  them  evidence.  Withers  v.  Gillespy,  7  Serg.  &  Rawle,  14.  At  all  events, 
papers  called  for,  not  under  a  notice,  but  as  an  act  of  courtesy,  are  not  within  the  rule ; 
and  the  party  invoking  them  under  such  circumstances,  neither  lays  himself  under  an 
obligation  to  use  them  as  evidence,  nor  does  he  make  them  evidence  for  the  opposite  side. 
Id.  And  the  mere  notice  to  produce  papers,  never  makes  them  evidence  for  the  adverse 
party ;  if  the  party  giving  notice  chooses  afterwards  to  waive  reading  the  paper  in  evi- 
dence, he  is  at  liberty  to  do  so.  Blight  v.  Ashley,  1  Peters'  C.  C.  Rep.  15,  33  ;  Willing 
V.  Consequa,  Id.  303,  311.  Nor  can  the  paper  be  used  for  the  adverse  party,  even  though 
called  for  and  produced  under  notice,  unless  pertinent  and  competent  in  itself.  Hylton's 
Lessee  v.  Brown,  1  Wash.  C.  C.  Rep.  343. 

The  English  rule,  that  a  party  calling  for  a  paper  under  a  notice  to  produce,  and 
inspecting  it,  thereby  obliges  himself  to  consent  that  it  shall  be  evidence,  was  at  one 
p^iod  supposed  to  be  the  law  of  New  York.  Lawrence  v.  Van  Home,  1  Cain.  Rep.  376. 
But  afterwards,  when  the  point  was  again  brought  under  consideration,  though  incident- 
allyi  Spencer,  J.,  delivering  the  opinion  of  the  court,  repudiated  the  doctrine,  and  said, 
that  Lawrence  v.  Van  Home  settled  nothing ;  that  the  then  chief  justice  (Radcliff) 
exinfessed  no  decided  opinion  on  the  question,  and  the  rest  of  the  court  were  equally 
divided.  He  maintained  that  the  notice  to  produce,  and  calling  for  the  inspection,  ought 
to  be  considered  analogous  to  a  bill  for  discovery,  "  where  most  certainly  the  answer  Is 
not  evidence  for  the  adverse  party."  -Kenny  v.  Clarkson,  1  John.  Rep.  385,  395 ;  per 
Thompson,  J.,  in  Lawrence  v.  Van  Home,  supra.  The  scruples  against  adopting  the 
English  rule  seem  to  have  arisen  mainly  from  the  notion,  that  unless  the  party  might 
inspect  the  instrument  on  its  production,  without  rendering  it  evidence,  he  would  in 
many  cases  be  needlessly  driven  into)  chancery  for  a  diacoverv.  See  per  Thompson,  J., 
in  Lawrence  v.  Van  Home,  rapm;  also,  per  Spencer,  J.,  in  Kenny  v.  Clarkson,  »«pm'. 
Regarding  the  point  as  still  an  unsettled  one  in  this  state,  it  may  be  that  since  the 
Revised  Statutes  and  the  rules  of  our  Supreme  Court,  noticed  ante,  (note  364),  so  mate- 
rially enlarging  the  power  of  compelling  discovery  at  law,  there  will  be  less  reluctance  (as 
there  is  now  less  reason  for  it)  in  following  the  course  of  the  Enarlish  courts  See  Gra- 
ham's New  York  Prac.  531  (3d  ed.) 

(The  Code  of  Procedure  allows  the  opposite  party  to  be  called  and  examined,  as  a  wit- 
ness, and  abolishes  suits  for  a  discovery,  but  does  not  abrogate  the  provisions  of  the 
Revised  Statutes.     See  Voorhies'  Code,  538 — 534.) 

The  rule  in  Delaware  is,  that  a  party,  calling  for  papers  from  the  other  side  under  a 
notice  to  produce,  and  inspecting  them,,  makes  them  evidence.  Randel  v.  Chesapeake  and 
Delaware  Canal  Co.,  1  Harringt.  Rep.  333,  384. 

It  will  be  seen  from  the  foregoing  cases,  that  the  only  appearance  of  conflict  has  been, 
as  to  whether  the  act  of  perusing  or  inspecting  the  paper,  would  lay  the  party  calling  for 
it,  pursuant  to  noticii,  under  the  obligation  of  considering  it  evidence.  That  merely  caU- 
ing  for  the  paper  is  not  enough  to  produce  such  consequence,  seems  agreed.  And  it  is 
equally  clear  on  the  other  hand,  that  if  the  party  calling  for  a  paper  under  a  notice 
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*538    the  principle  of  this  rule  is  not  *clear;  and  it  seems  questionable, 
whether  the  rule  does  not  go  much  too  far. 

Time  of  calling  for  the  production.  The  regular  time  of  calling  for  the 
production  of  papers  and  books  is  not  until  the  party  who  requires  them 
has  entered  upon  his  case ;  till  that  period  arrives,  the  other  party  may 
refuse  to  produce  them,  and  there  can  be  no  cross-examination  as  to  their 
contents,  although  the  notice  to  produce  them  is  admitted.  (1)  "  The  evir 
dence,"  said  Lord  EUenborough,  C.  J.,  (2)  "  cannot  in  strictness  be  antici- 
pated, although  it  may  be  rigorous  to  insist  upon  the  rule,  and  a  close 

adherence  to  it  may  be  productive  of  inconvenience." 
*539     *Thirdly,  of  cases  where  notice  to  produce  writings  may  be  diS' 

pensed  with. 
This  branch  of  the  subject  may  be  subdivided  as  follows : — 

1.  Where  from  the  nature  of  the  proceedings,  the  opposite  party  has  had 
sufficient  notice. 

2.  Where  the  writing  either  cannot  be  produced,  or  is  not  in  the  posses^- 
sion  of  the  opposite  party. 

1.  "Wbere  from  the  nature  of  the  proceedings,  the  opposite  party  has  had 
sufficient  notice. 

Preoious  notice,  when  dispensed  loith,  by  nature  of  proceedings.  The 
principle  of  the  rule  which  requires  that  a  party  shall  have  previous  notice 
to  produce  a  written  instrument  in  his  possession,  before  the  contents  can 
be  proved  as  evidence  in  the  cause,  will  not  apply  to  cases  where,  from  the 
nature  of  the  proceedings,  the  defendant  has  notice,  that  the  plaintiff  means 
to  charge  him  with  the  possession  of  the  instrument.  It  cannot,  in  such 
cases,  be  necessary  to  give  any  other  notice  than  the  proceedings  itself 
supplies.  (3)  In  an  action  of  trover,  therefore,  for  a  bond  or  other  instru- 
ment, the  plaintiff  will  be  allowed  to  give  parol  evidence  of  the  contents, 
to  support  the  general  description  of  the  instrument  in  the  declaration, 
without  having  given  the  defendant  previous  notice  to  produce  the 
original;    (4)    and    the    rule  will    be    the    same  though    the  defendant 

actually  m^  it  as  evidence,  he  thereby  renders  it  evidence  for  his  adversary ;  to  what 
extent  will  be  seen  hereafter. 

(1)  Graham  v.  Dyster,  3  Stark.  R.  23. 

(2)  In  Sideways  v.  Dyson,  2  Stark.  R.  49. 

(3)  See  R.  v.  Mortlock,  7  Q.  B.  459,  465,  infra. 

(4)  How  V.  HaJl,  14  East,  274  ;  Soott  v.  Jones,  4  Taunt.  865  ;  Bucher  v.  Jarrat,  3  B.  & 
P.  143  ;  Wood  v.  Strickland,  2  Mer.  461 ;  Colling  v.  Treweek,  6  B.  &  C.  398.  The  earUer 
case  of  Cowan  v.  Abrahams,  1  Esp.  50,  cordra,  is  overruled. 

Note  461.— See  Colling  v.  Treweek,  6  Barn.  &  Cress.  894. 

In  general,  where  the  possession  of  a  paper  by  the  defendant  is  one  of  the  grievances 
charged  in  the  plaintiff's  declaration,  it  is  not  necesssary  to  give  any  other  notice  to 
produce  than  the  action  itself  implies.  This  is  the  rule  in  actions  of  trover  for  written 
instruments.  M'Clean  v.  Hertogg,  6  Serg.  &  Rawle,  154.  See  also  Wilson  v.  Gale,  4 
Wend.  626,  per  Savage,  C.  J. ;  per  Johnson,  J.,  in  Pickering  v.  Myers,  2  Bail.  Rep.  113  ; 
Hammond  v.  Plank,  Peake's  Add.  Cas.  90.  It  has  been  applied  also,  to  the  case  of  a 
constable,  sued  for  neglecting  to  return  an  execution ;  for,  the  action  is  predicated  on  his 
wrongful  detention  of  the  paper  —  his  neglect  to  return  it.  Wilson  v.  Gale,  4  Wendell, 
623.  See  JoUey  v.  Taylor,  1  Camp.  143.  But  where  a  suit  was  brought  against  an 
officer,  for  money  collected  on  an  execution,  and  the  declaration  was  general,  for  money 
had  and  received,  held,  that  the  defendant  was  entitled  to  notice  to  produce  the  execution. 
Gorham  v.  Gale,  7  Cowen's  Rep.  739 ;  S.  C,  6  Id.  467,  note  a.  In  an  action  of  trespass, 
however,  for  entering  the  plaintiff's  office  and  carrying  away  a  bill  of  lading,  the  same 
being  charged  in  the  declaration  ;  held,  that  evidence  of  the  contents  of  the  bill  might 
be  given  without  notice  to  produce  it.  Gilmore  v.  Wale,  1  Anth.  N.  P.  66.  So,  in  other 
cases  where,  from  the  pleadings  in  the  cause,  a  party  is  fairly  apprised  that  his  adversary 
relies  on  an  instrument  in  such  party's  hands.  Thus,  where  a  person  had  given  a  note, 
against  which  the  Statute  of  Limitations  had  run,  and  upon  its  being  presented  for  pay- 
ment seized  it,  saying,  "  I  am  glad  I  have  got  it  in  my  hands ;"  in  an  action  on  the  note 
the  plaintiff  was  let  into  secondary  evidence  without  notice  to  produce  it.     Gray's  Bx'rs 
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*540    *himself  should  offer  to  produce  the  document.  (1)     The  same  prac- 
tice has  been  held  to  prevail  in  an  action  against  a  carrier  for  the 
non-delivery  of  written  instruments. (2) 

In  criminal  cases.  On  a  prosecution  for  stealing  a  promissory  note  or 
other  -writing,  described  in  the  indictment,  parol  evidence  of  the  contents 
will  be  received  without  any  formal  notice  to  the  prisoner  to  produce  the 
original ;  even  though  the  instrument  had  been  seen  only  a  few  days  before 
the  trial,  in  a  state  of  negotiation,  in  the  haiids  of  a  third  person,  who  had 
been  served  with  a  subpoena  duces  tecum,  but  who  did  not  appear.  (.3^  On 
an  indictment  for- high  treason, (4)  where  it  was  proved  that  the  prisoner 
had  shown  a  person  the  paper  containing  the  treasonable  matter  laid  in  the 
indictment,  and  then  immediately  put  it  into  his  pocket,  that  person  was 
permitted  to  give  parol  evidence  of  the  contents  of  the  paper.  (5) 

L 

V.  Kernalian,  2  Rep.  Const.  Ct.  So.  Car.  65.  See  Garlock  v.  Geortner,  7  Wend.  198.  In 
an  action  of  covenant,  where  one  of  tlie  breaches  alleged  was,  that  the  defendant  had 
not  paid  $150  in  obligations ;  and  the  defendant  by  his  plea  took  issue  on  the  breach ; 
*540  it  was  held,  that  such  plea  was  a  sufficient  notice  to  produce  notes  delivered  *to  the 
plaintiff  pursuant  to  the  covenant,  to  authorize  the  defendant,  on  their  non-pro- 
duction, to  give  parol  evidence  of  their  contents.  Hardin  v.  Kretsinger,  17  John.  Rep. 
293.  So,  where  the  defendant  in  an  action  on  a  note,  gave  notice  along  with  the  plea  of 
the  general  issue  that  he  would  prove  the  note  usurious,  and  that  the  extrs  interest  was 
contained  in  a  small  note  which  was  given  to  the  plaintiff  at  the  same  time  with  the  one 
declared  on  ;  held,  that  the  defendant  might  give  secondary  evidence  of  the  small  note, 
without  giving  the  plaintiff  notice  to  produce  it.  Hammond  v.  Holbrook,  13  Wend.  505. 
But  it  is^not  enough  that  the  writing  be  merely  referred  to,  in  the  pleadings  of  the 
party  requiring  the  instrument.  Accordingly,  in  Pennsylvania,  where  the  plaintiff 
declared  for  the  breach  of  an  agreement,  in  not  keeping  fair  and  regular  books — and  it 
appeared  on  the  trial  that  the  defendant  kept  several  books,  viz. :  a  ledger,  day-book, 
invoice-book,  and  a  book  of  sales,  all  of  which  except  the  last  were  produced ;  it  was  held, 
that  parol  evidence  of  the  contents  of  the  absent  book  was  not  admissible,  without  notice ; 
the  declaration  not  being  sufficient  to  apprise  the  party  that  it  was  wanted.  Alexander 
V.  Coulter,  3  Serg.  &  Rawle,  494. 

On  the  general  principle  of  implied  notice  by  the  pleadings,  it  seems  that,  in  England, 
a  written  notice  of  the  dishonor  of  a  bill,  may  be  proved  by  inferior  evidence,  without 
showing  notice  to  produce,  where  the  action  is  on  the  very  bill  to  which  the  notice  relates. 
See  Kine  v.  Besmont,  3  Brod.  &  Bing.  440,  in  connection  with  3  Stark.  Ev.  530,  531  (6tl« 
Am  ed.)  The  same  doctrine  has  been  recognized  in  North  Carolina  and  New  Hampshire. 
Leavitt  v.  Sims,  3  N.  H.  Rep.  15;  Faribault  v.  Ely,  2  Dev.  Rep.  66,  71,  73.  (And  in  New- 
York,  Paton  V.  Lent,  4  Duer  R.  231.)  So,  semhle,  in  Pennsylvania.  Smith  v.  Hawthorn, 
3  Rawle,  355,  358,  359.  Though,  the  court,  in  Leavitt  v.  Simms,  did  not  put  their 
decision  upon  this  ground  independently ;  but  appear  to  have  gone  also  on  the-  general 
ground  recognized  in  several  American  cases,  that  notice  to  producea  notice  is  unnecessary. 
In  England,  this  exception  to  the  rule  requiring  notice  to  produce,  does  not  extend 
beyond  notices  relating  to  bills  which  are  of  the  subject  matter  of  the  action.  Lanauze 
V.  Palmer,  1  Mood.  &  Malk.  31,  32.  See  also,  Affalo  v.  Fourdrinier,  Id.  334,  385,  n.  a; 
Vice  v.  Anson,  Id.  96. 
(1)  Whitehead  v.  Scott.  1  Mo.  &  R.  3. 

(3)  Jolley  V.  Tavlor,  1  Camp.  143.     See  also  Burrell  v.  North,  3  C  &  K.  680. 
(3)  R.  V.  Aickle,  1  Lea.  Cr.  C.  330 ;  Butler's  Case,  13  How.  St.  Tr.  1354.    Bat  see  K.  v. 
Fenton,  oit.  3  C.  B.  760,  mpra,  p.  525. 

(4)-E.  V.  Layer,  16  How.  St.  Tr.  170.    And  see  Francia's  Case,  15  Id.  341 ;  R.  v  Moors 
6  Eastj  421,  n. 

(5)  See  K.  v.  Haworth,  4  C.  &  P.  254 ;  Spragge's  Case,  cit.  14  East,  375,  n.,  infra.  See 
also  De  la  Motte's  Case,  1  East  P.  C.  134 ;  31  How.  St.  Tr.  737. 

Note  463 — The  general  principle  of  the  cases  cited  in  our  next  preceding  note,  apply 
no  less  to  criminal  than  to  civil  cases.  Accordingly  on  an  indictment  for  stealing  a  writ- 
ten instrument,  the  prosecutor  need  give  no  notice  to  produce  it,  but  is  let  in,  at  once,  to 
give  secondary  evidence.  The  People  v.  Holbrook,  13  John  Rep.  90 ;  Commonwealth  v. 
Messinger,  1  Binn.  Rep.  373.  See  also,  Alexander  v.  Coulter,  2  Serg.  &  Rawle,  494 ; 
Pickering  v.  Myers,  3  Bail.  Rep.  118,  114  ;  Moore  v.  The  Commonwealth,  3  Leigh,  701. 

It  has  been  held  that,  in  a  prosecution  for  forgery,  no  noticee  is  necessary  to  piwduce  a 
paper  in  the  hands  of  the  defendant,  though  such  paper  is  not  the  subject  of  the  indict- 
ment. United  States  v.  Doebler,  1  Bald.  Rep.  519, 533.  Q;u,cre,  however,  unless  the  paper 
be  so  connected  with  the  matter  of  the  prosecution,  as  that  the  defendant  may  be  fairly 
said  to  have  been  apprised  that  the  prosecutor  would  resort  to  inferior  evidence,  in  case 
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*541  *  When  notice  not  dispensed  with.  In  an  action  of  assumpsit  on  a 
check,  in  which  the  defendant  pleaded  that  it  was  given  for  money 
■won  at  an  unlawful  game,  on  which  the  issue  was  taken,  it  was  held  that 
the  plaintiff  was  not  obliged  to  produce  the  check  on  the  trial,  when  called 
upon  to  produce  it  as  part  of  the  defendant's  evidence,  there  being  no  notice 
given  for  that  purpose  by  the  defendant,  and  the  proceedings  on  record  not 
dispensing  with  notice.  (1)  In  like  manner,  and  for  the  same  reason,  in  an 
action  of  assumpsit  against  the  acceptor  of  a  bill  of  exchange,  where  the 
defendant  does  not  deny  the  acceptance  of  the  bill,  but  alleges  facts  to  show 
that  it  is  void,  the  plaintiff  is  not  obliged  to  produce  the  bill  at  the  trial, 
nor  is  the  defendant  entitled  to  offer  evidence  of  it,  without  having  first 
given  notice  to  produce  it.  (2) 

It  has  been  ruled  also  that,  upon  an  indictment  for  forging  an  instrument, 
notice  must  be  given  to  the  prisoner  to  produce  it,  before  secondary  evi- 
dence of  its  contents  can  be  given  ;(3)  unless,  indeed,  it  can  be  shown 
*542  *either  by  the  prisoner's  admission  or  otherwise,  that  he  had  des- 
troyed it.  (4)  And  upon  an  indictment  for  setting  fire  to  a  dwelling- 
house,  with  intent  to  defraud  an  insurance  company,  notice  to  produce  the 
policy  is  necessary.  (5)  In  neither  case  does  the  indictment  charge  the  accused 
with  the  possession  of  the  instrument,  or  give  him  such  information  of  its 
being  required  at  the  trial,  as  to  dispense  with  the  necessity  of  notice  to 
produce  it. 

Where  copy  in  nature  of  original  evidence.  A  description  or  copy  of  a 
writing  may,  for  some  purposes,  be  in  the  nature  of  original  and  primary 
evidence,  not  of  heafsay  or  secondary  evidence ;  in  which  case  notice  to 
produce  will   not   be   necessary.     Thus   it   has   been   seen,  (6)    that   parol 

tlie  paper  was  not  produced ;  for,  tlie  object  of  giving  notice  is  to  enable  the  prisoner  to 
protect  himself  against  the  falsity  of  such  evidence.  See  per  Henderson,  C.  J.,  in  State  v. 
Kimbrough,  2  Dev.  R.  436  ;  Commonwealth  v.  Messinger,  1  Binn.  Rep.  273 ;  3  Russ.  on 
Crimes,  638  (Philadel.  ed.  of  1836) ;  per  Southard.  J.,  in  The  State  v.  Gustin,  3  South.  Rep. 
746  ;  The  State  v.  Potts,  4  Halst.  26,  28,  29,  et  seq.;  1  Chitty's  Cr.  Law,  578,  579  (Springf. 
ed.  of  1836). 

In  England,  upon  the  trial  of  an  indictment  under  2  Geo.  II,  c.  25.  for  forging  a  deed  of 
release,  held,  that  the  prosecutor  could  not  go  into  secondary  evidence  of  its  contents, 
unless  reasonable  notice  to  produce  it  had  been  given ;  and  a  notice  -given  during  the 
assizes  was  held  too  late.  Rex  v.  Haworth,  4  Carr.  &  Payne,  254.  See  Rex  v.  Hunter,  Id. 
128  ;  S.  C,  3  Id.  591. 

Where  notice  would  be  entirely  nugatory ;  as  where  a  prisoner  indicted  for  forgery 
has  swallowed  the  instrument ;  cl  early  no  notice  to  produce  it  need  be  given.  See  Spragg's 
Case,  cited  by  Lord  Ellenborough,  in  Hall  v.  Howd,  14  East,  276,  note ;  also.  Common- 
wealth V.  Pendleton,  4  Leigh,  694 ;  The  State  v.  Potts,  4  Halst.  26. 

So,  if  the  forged  instrument  be  suppressed  by  the  prisoner,  parol  evidence  may  be  given  ; 
but  if  there  be  a  copy  which  can  be  sworn  to,  that  is  said  to  be  the  next  best  evidence, 
and  should  be  produced.    United  States  v.  Britton,  2  Mason's  Rep.  464. 

In  a  civil  action,  in  Connecticut,  under  a  statute  of  that  state,  giving  a  right  of  action 
to  the  person  inj  ured  by  a  forged  note,  against  the  forger,  it  was  held,  that  the  note  being 
in  the  possession  of  the  defendant,  notice  to  produce  it  was  unnecessary.  Ross  v.  Bruce, 
1  Day's  Rep.  100. 

(1)  Read  v.  Gamble,  10  A.  &  E.  597.  The  defendant  himself  might  have  proved  the 
check,  if  he  had  used  the  proper  means.     See  by  Lord  Denman,  C.  J.,  3  Q.  B.  958. 

(2)  Goodered  v.  Armour,  3  Q.  B.  956.     See  Lawrence  v.  Clerk,  14  M.  &.  W.  250. 

(3)  R.  V.  Haworth,  4  C.  &  P.  354. 

(4)  Id.  And  see  Spraggp's  Case,  cit.  by  Lord  Ellenborough,  C.  J.,  14  East,  376,  n., 
where  the  prisoner  had  swallowed  the  note  which  he  was  alleged  to  have  forged. 

(5)  R.  V.  EUicombe,  5  C.  &  P.  522  ;  S.  C,  1  Mo.  &  R.  260.  See  R.  v.  Humphries,  3  Russ., 
Cr.  &  M.,  by  Greaves,  745,  as  to  the  necessity  of  notice  to  produce  a  ticket  given  to  the 
prisoner  at  a  weighing  lock,  which  was  required  in  evidence  upon  an  indictment  for 
stealing. 

(6)  ATite,  Vol.  I. 

Note  463 — On  a  trial  for  treason,  a  copy  of  a  circular  letter  inciting  to  insurrection, 
was  ruled  to  be  evidence  against  the  accused,  on  proof  merely  that  it  was  one  of  the 
copies  actually  circulated  at  the  time  of  the  insurrection.  United  States  v.  Mitchell,  2 
DaU  Rep.  357. 
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*543  evidence  of  inscriptions  and  devices  on  *banners  and  flags  displaijed 
at  a  meeting,  and  also  a  copy  of  resolutions  delivered  by  one  of  the 
defendants  to  a  witness,  as  resolutions  intended  to  be  proposed,  and  which 
copy  corresponded  with  the  resolutions  that  the  witness  afterward  heard 
read  from  a  paper,  were  admissible  without  a  notice  to  produce. 

Upon  an  indictment  for  administering  unlawful  oaths,  where  a  witness 
swore  to  certain  words  spoken  by  the  prisoner  as  the  form  of  oath,  the  wit- 
ness holding  a  paper  in  his  hand  at  the  same  time  he  uttered  them,  it  was 
held,  that  no  notice  to  produce  the  paper  was  necessary.  (1)  In  such  a  case, 
what  a  prisoner  had  said  would  clearly  be  evidence  against  him,  whether  it 
corresponded  with  the  written  paper  or  not. 

Writing  given  up  to  party,  in  fraud  of  subpoena.  Nor  does  the  principle 
of  the  rule  apply  to  the  case  where  a  party  to  the  suit  has  fraudulently  got 
possession  of  a  written  instrument  belonging  to  a  third  person  :  as,  where 
a  witness  was  called  on  the  part  of  the  defendant,  to  produce  a  letter 
written  to  him  by  the  plaintifi",  and  it  appeared  that,  after  the  commence- 
ment of  the  action,  he  had  given  it  to  the  plaintiff;  in  this  case,  though  a 
notice  to  produce  had  not  been  given,  parol  evidence  of  the  contents  was 
admitted,  because  the  paper  belonged  to  the  witness,  and  had  been  secreted 
in  fraud  of  the  suhpoenaA^) 

A  case  constituting  a  very  striking  exception  to  the  general  rule,  requiring  notice  to 
produce,  came  before  the  Supreme  Court  of  the  United  States.  The  plaintiff  had  signed 
an  agreement,  by  which  he  undertook  to  rent  the  defendant's  farm  of  him,  and  specify- 
ing the  conditions.  It  was  signed  by  the  plaintiff  only,  and  contained  no  express 
stipulation  on  the  side  of  the  defendant,  except  it  was  mentionecPthat,  certain  taxes  which 
the  plaintiff  was  to  pay,  the  defendant  would  allow  out  of  the  rent.  The  action,  it  seems, 
was  brought  for  the  defendant's  not  leasing  and  delivering  possession.  On  the  trial,  the 
plaintiff  offered  to  read  in  evidence  a  copy  of  the  agreement,  admitted  to  be  wholly  in  the 
handwriting  of  the  defendant.  And  it  was  held  competent  evidence,  without  showing 
any  notice  to  the  defendant  to  produce  the  original.  There  was  no  dispute  as  to  the 
execution  of  the  original ;  indeed,  the  opinion  of  the  court  shows  that  that  fact  was 
admitted :  and  they  presumed  that  the  copy  offered,  being  in  the  defendants  handwriting, 
had  come  to  the  plaintiff's  possession  by  the  defendant's  own  act.  The  court  (Trimble, 
J.,  delivering  the  opinion)  concede  the  general  rule,  that  in  ordinary  cases,  notice  to  pro- 
duce is  necessary ;  but,  having  examined  the  numerous  adjudications  on  the  subject,  they 
had  found  no  case  coming  up  to  this,  where  the  copy  offered  was  made  by  the  party 
against  whom  it  was  sought  to  be  used.  By  making  and  delivering  it,  they  said,  the 
defendant  consented  that  it  should  be  considered  as  genuine  and  true ;  and  it  was  not 
competent  for  him  to  allege,  against  his  own  act  and  admission,  that  the  paper  does  not 
contain  all  the  verity  and  certainty  of  the  original.    Carroll  v.  Peaie,  1  Pet.  Rep.  18,  23. 

So  far,  the  court  viewed  the  paper  offered  as  a  copy  merely.  But,  under  the  circum- 
stances, and  to  the  purpose  for  which  it  was  sought  to  be  used,  they  said,  it  might  fairly 
be  regarded  as  an  original.  As  related  to  the  plaintiff 's  contract,  it  was  a  copy ;  but  it 
was  offered  along  with  several  letters  of  the  defendant,  as  a  component  part  of  the  evi- 
dence to  show  the  defendant's  agreement  to  let  the  farm,  and  the  terms  of  that  agreement ; 
these  letters  did  not  appear  in  the  record,  and  the  court  said,  that  it  was  a  supposable 
case  where  the  paper  could  be  regarded  as  an  original,  and  therefore  not  objectionable  as 
a  copy,  they  were  bound,  in  favor  of  the  decision  in  the  court  below,  to  presume  such  a 
case  was  presented.  They  then  put  the  hypothesis  (which  they  say  is  allowable),  that 
the  paper  offered  was  inclosed  in  one  of  the  letters,  which,  referring  to  it,  went  on  to  state 
the  terms  of  the  agreement  on  the  defendant's  part ;  and  they  held  it  plain,  that  in  such  a 
case,  the  inclosed  paper  although  it  might  be  a  mere  copy,  as  it  respected  the  plaintiff's 
part  of  the  contract,  would  be  truly  an  original  document  by  adoption  and  incorporation 
with  the  letter,  as  much  as  the  letter  itself.    Carroll  v.  Peake  mmra 

(IJ  R.  V.  Moors,  6  East,  419,  n. 

(3)  Leeds  v.  Crook,  4  Esp.  356.    See  also  Doe  d.  Pearson  v.  Rios,  7  Bing.  724. 

Note  464.  —  See  S.  P.,  recognized  in  Pickering  v.  Myers,  2  Bail.  Rep.  113,  114. 

But,  where  a  person  who  had  the  possession  of  a  document  for  the  plaintiff  came  for- 
ward and  swore  as  a  witness  for  the  defendant,  that  he  had  searched  for,  but  could  not 
find  it,  held,  that  this  did  not  entitle  the  defendant  to  give  secondary  evidence ;  he  should 
have  notified  the  plaiiitiff  to  produce  it.    Smallwood  v.  Mitchell,  3  Hayw.  Rep.  145. 

Where  a  party  has  fraudulently  possessed  himself  of  an  instrument  belonging  to  the 
opposite  party,  notice  to  produce  is  unnecessary.  Per  Johnson,  J.,  in  Gray  v.  Kernahan 
2  Rep.  Const.  Ct.  So.  Car.  65.    See  Garlock  v.  Geortner,  7  Wend.  198.    If  the  grantor  in  a 
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*644  ^Duplicate  original  or  counterpart.  Notice  to  produce  is  not  requir- 
ed, where  the'paper  offered  in  evidence  is  a  duplicate  original  ;(1)  for 
in  these  instances,  the  evidence  offered  is  primary  evidence.  Where  an 
instrument  is  executed  in  counterparts,  that  is,  where  each  party  executes 
one  part  only  of  the  instrument,(2)  as  is  frequently  done  in  the  case  of 
leases,  each  part  is  primary  evidence  against  the  party  who  has  executed  it, 
or  those  in  privity  with  him ;  and'  the  counterpart,  therefore,  may  be  given 
in  evidence  against  the  party  who  has  executed  it,  without  notice  to  pro- 
duce the  other  part,  (3)  which  would  be,  as  against  him,  but  secondary 
evidence.  (4) 

N'otice  not  required  to  produce  notice.  Nor  is  a  notice  to  produce  required 
where  the  instrument  to  be  proved  is  itself  a  notice  —  as  a  notice  of  action, 
a  notice  to  quit,(5)  or  a  notice  of  the  dishonor  of  a  bill  of  exchange,(6) 
where  the   action  is    brought    upon  the  bill.  (7)      Where  an  attorney's 

deed  of  conveyance,  which  has  been  delivered  to  the  grantee,  surreptitiously  obtain  pos- 
session of  it  before  it  is  registered,  the  grantee,  or  those  claiming  under  him,  may  give 
parol  evidence  of  the  contents,  in  an  action  against  the  grantor,  or  those  claiming  under 
him  by  conveyance  subsequent,  with  knowledge  of  the  first  conveyance,  without  proving 
loss,  or  giving  notice  to  produce  it  to  the  adverse  party.  Davis  v.  Spooner,  3  Pick.  Rep.  284. 

In  a  late  English  case,  on  affidavit  showing  that  a  lease  had  been  stolen  from  the 
plaintiff  by  a  servant,  at  the  instigation  of  the  defendant,  he  not  denying  the  fact  in  his 
affidavit,  the  conrt  made  a  rule,  that  an  examined  copy  of  the  enrollment  should  be  given 
in  evidence  on  the  trial.     Doe  ex  dem.  Pearson  v.  Rice,  7  Bing.  724. 

And  where  the  plaintiff,  having  delivered  to  N.,  as  A.'s  attorney,  a  bill,  in  which  he 
made  C.  his  debtor,  afterwards  obtained  it  surreptitiously  from  N.,  and  then  sought  to 
make  N.  liable  for  the  same  account  charged  in  the  bill  against  C. ;  the  court  stayed  the 
proceedings  till  the  plaintiff  delivered  a  copy  of  the  bill,  and  ordered  that  the  copy  should 
be  evidence.  Edington  v.  Nixon,  2  Bing.  N.  C.  324.  The  contents  of  papers  which  have 
have  been  secreted,  in  order  to  prevent  their  being  used  as  evidence,  may  be  proved 
withb,ut  notice  to  produce.  Where,  upon  the  trial  of  an  indictment  for  passing  a  forged 
instrument,  it  appeared  that  the  same  had  been  secreted  to  protect  the  offender,  though 
without  his  privity,  a  copy  taken  by  the  person  whose  name  was  charged  to  be  forged, 
was  held  admissible.  Commonwealth  v.  Snell,  3  Mass.  R.  83.  See  S.  P.,  United  States  v. 
Doebler,  1  Bald.  Rep.  519,  532. 

So,  it  is  said,  notice  to  produce  is  unnecessary,  when  the  paper  is  In  the  hands  of  an 
accomplice  (Id. ;  See  United  States  v.  Reyburn,  6  Peters'  Rep.  352,  86C,  367),  or  where  the 
party  obtained  possession  of  the  instrument  by  fraud.    6  Foster  (N.  H.)  825. 

Where,  in  the  case  of  a  vessel  seized  as  prize  of  war,  there  appeared  strong  reasons  for 
supposing  that  the  papers  on  board  at  the  time  of  the  capture  had  been  substracted 
fraudulently  by  the  master  or  some  other  person  connected  with  the  voyage,  the  libelants 
were  allowed  to  give  copies  in  evidence.     The  Julia,  8  Cranch,  181,  192. 

(1)  By  Bayley,  J.,  in  Colling  v.  Treweek,  6  B.  &  C.  398 ;  by  Lord  Ellenborough,  C.  J.,  in 
Philipson  v.  Chace,  2  Camp.  110  ;  by  Park,  J.,  in  Brown  v.  Woodman,  6  C.  &  P.  306. 

(3)  See  as  to  counterparts,  3  M.  &  G.  518,  n.  b. 

(3)  Burleigh  v.  Stibbs,  5  T.  R.  465 ;  Roe  d.  West  v.  Davis,  7  East,  368 ;  Carlisle  (Mayor) 
V.  Blamire,  8  Id.  487 ;  Pearce  v.  Morrice,  3  B.  &  Ad.  396 ;  Paul  v.  Meek,  3  Y.  &  J.  116. 

(4)  See  Munn  v.  Godbold,  3  Bing.  292. 

Note  465. — A  counterpajt,  which  is  not  a  duplicate  original,  having  been  executed  by 
one  party  only,  is  admissible  against  the  party  who  executed  it,  to  prove  the  execution  of 
the  other  part  which  it  recites,  though  no  notice  hae  been  given  to  produce  the  original. 
But  as  against  a  third  person,  unless  he  claim  in  privity,  it  is  otherwise.  1  Stark.  Ev. 
850,  851  (6th  Am.  ed.)  When  admissible,  its  operation  as  evidfence  cannot  be  defeated  by 
the  opposite  party  showing  that  the  original  was  not  duly  stamped.  Paul  v.  Meek,  3 
Younge  &  Jer.  116. 

(5)  Jory  V.  Orchard,  2  B.  &  P.  41 ;  Doe  d.  Fleming  v.  Somerton,  7  Q.  B.  58.  See  also  R. 
V.  Mortlock,  Id.  459. 

(6)  Ackland  v.  Pearce,  2  Camp.  601 ;  Roberts  v.  Bradshaw,  1  Stark.  R.  38 ;  Kine  y. 
Beaumont,  3  B.  &  B.  388  ;  Swain  v.  Lewis,  2  C,  M.  &  R.  361,  overruling  Langdon  v.  Hulls, 
5  Esp.  156,  and  Shaw  v.  Markham,  Pea.  N.  P.  C.  165. 

(7)  By  Abbott,  C.  J.,  in  Lanauze  v.  Palmer,  M.  &  M.  31. 

NoTB  466. — The  doctrine  of  the  text,  that  notice  to  produce  a  written  notice,  is  unnec- 
essary, as  a  preliminary  to  the  introduction  of  secondary  evidence  of  its  contents,  has 
been  recognized  and  acted  upon  in  various  American  cases.  Thus,  a  written  hotice  to 
quit  may  be  proved  by  a  copy  made  by  the  person  who  served  the  original,  vrithout 
notice  to  the  other  party  to  produce  the  latter.    Eisenhart  v.  Slaymaker,  14  Berg.  &  Rawle, 
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*545  153.  So,  as  to  a  notice  of  the  dishonor  *of  a  bill,  which  may  be  proved  by  a  copy 
made  at  the  time  of  the  original,  the  original  having  been  served  by  delivering  it 
to  the  party,  or  transmitting  it  to  him  by  mail.  Johnson  v.  Haight,  13  John.  Bep.  470 ; 
Smyth  V.  Hawthorn,  3  Bawle,  355  ;  Eagle  Bank  v.  Chapih,  8  Pick.  180;  Taylor  v.  Bank 
of  Illinois,  7  Monroe,  576,  578 ;  Lindenberger  v.  Beall.  6  Wheat.  104.  Oontra,  see  Ettie 
V.  Sparks,  4  Mill.  Lou.  Bep.  463 ;  (Paton  v.  Lent,  4  i)uer  E.  281.)  And  the  party  may 
resort  at  once  to  parol  proof  of  the  contents  of  the  notice,  without  notice  to  produce  it 
unless  it  appear  that  higher  evidence  is  within  his  power.  Ekins  v.  Hanley,  3  Fox  & 
Smith,  1,  8,  4 ;  Johnson  v.  Haight,  13  John.  Bep.  470,  471 ;  Taylor  v.  Bank  of  Illinois,  7 
Monroe,  576,  578 ;  Eagle  Bank  v.  Chapin,  3  Pick.  180  ;  Ackland  v.  Pearce,  2  Camp.  601 ; 
Lindenberger  v.  Beall,  6  Wheat.  104 ;  Leavitt  v.  Simes,  3  N.  Hamp.  Bep.  14 ;  Faribault 
V.  Ely,  2  Dev.  Bep.  67  ;  Smyth  v.  Hawthorne,  3  Bawle,  355.  Accordingly  also,  a  written 
request  or  notice  to  repair  fences  is  provable  by  parol  evidence  of  its  contents  without 
notice  to  produce  it.  Willoughby  v.  Carleton,  2  John.  Bep.  136.  And  a  written  abandon- 
ment, in  an  insurance  case,  seems  to  stand  on  the  same  principle.  Peyton  v.  Hallet,  1 
Cain.  Bep.  364.  And  see,  in  connection  with  this  case,  Johnson  v.  Haight,  18  John.  Bep. 
470,  471  ;  Mumford  v.  Bowne,  Anth.  N.  P.  40,  41,  Of  course  it  applies  to  notice  to  pro- 
duce (Tower  v.  Wilson,  8  Cain.  Bep.  174) ;  so  as  to  the  contents  of  notices  generally, 
served  in  the  progress  of  a  cause.  Per  Savage,  C,  J.,  in  M'Faddon  v.  Kingsbury,  11 
Wend.  669  ;  per  Toomer,  J.,  in  Faribault  v.  Ely,  2  Dev.  Bep.  68. 

The  principle  of  the  exception  which  allows  secondary  evidence  of  written  notices, 
without  requiring  the  opposite  party  to  produce  the  original,  has  been  said  to  extend  to 
all  written  notices.  "  For,  if  it  were  otherwise,  the  notice  to  produce  the  original  could 
be  proved  only  in  the  same  way  as  the  original  itself ;  and  thus  a  fresh  necessity  would 
be  constantly  arising  ad  infinitum ;  so  that  the  party  would,  at  every  step,  be  receding 
instead  of  advancing."  Per  Gibson,  J.,  in  Eisenhart  v.  Slaymaker,  14  Serg.  &  Bawle,  156. 
Besides,  the  other  party  having  the  original  in  his  possession,  may,  by  producing  it,  cor- 
rect any  mistake.    Tower  v.  Wilson,  3  Cain.  Bep.  174. 

Mr.  Starkie  thinks,  that  the  exception  should  be  limited  in  practice,  as  he  says  it  is  in 
principle,  to  notices  to  produce.  He  denies  that  it  extends  to  notices  in  general,  such  as 
notices  of  the  dishonor  of  a  bill,  notices  to  quit,  &c.  The  particular  contents  of  a  notice 
to  quit,  he  says,  may  be  as  essential  to  the  cause  as  those  of  any  other  document,  and  it 
may  therefore  be  as  material  to  require  the  best  evidence  ;  its  contents  create  or  vary  the 
rights  of  the  parties ;  it  is  part  of  the  r«s  gestm  ;  and  the  obj  ection  which  excludes  the  neces- 
sity of  notice  to  produce  a  notice,  namely,  that  an  infinite  series  of  notices  would  thus 
be  rendered  necessary,  is  wholly  inapplicable;  the  nature  and  object  of  the  two  documents 
being  entirely  different.  2  Stark.  Ev.  680  (6th  Am.  ed.)  Indeed,  in  England,  it  would 
seem  that  the  cases  are  not  ea^ly  reconcilable.'  In  Grove  v.  Ware  (2  Stark.  Bep.  174),  an 
action  was  brought  against  the  surety  in  an  indemnity  bond,  conditioned  to  pay  the 
plaintiffs  what  might  become  due  from  the  principal,  on  an  account,  within  six  months 
after  notice.  Lord  Ellenborough  held,  that  in  order  to  let  the  plaintiff  into  proof  of  the 
notice  given  to  the  defendant  (which  was  in  writing),  the  plaintiff  must  show  notice  to 
produce  it ;  that  it  was  something  more  than  a  mere  notice ;  it  W£(8  a  statement  of  the 
account  between  the  plaintiffs  and  the  principal.  So,  his  Lordship  held  in  another  case, 
that  a  notice  of  dishonor  of  a  bill  could  not  be  proved,  without  showing  notice  to  produce 
it,  and  this,  where  the  action  was  on  the  very  bill,  and  the  proof  offered  was  a  copy  of 
the  notice  sent  in  a  letter  by  mail.  He  said  there  were  other  circumstances  besides  the 
general  fact  of  notice,  which  were  necessary  to  give  it  effect ;  such  as  the  date,  the  time 
it  was  sent ;  and  that,  to  ascertain  the  date,  the  postmark  might  be  material.  He  was 
therefore  of  opinion,  that  the  contents  could  not  be  proved  without  notice  to  produce  the 
original.  Langdon  v.  Hulls,  5  Esp.  Bep.  156,  157.  The  same  doctrine  was  held  by  Lord 
Kenyon,  as  to  notice  of  dishonor  sent  by  letter.  "  Call  it  a  notice,"  he  said,  "  or  by  any 
otter  name ;  it  is  still  a  letter,  and  must  be  proved  as  any  other  written  paper."  Shaw 
V.  Markham,  Peake's  Bep.  16x  But,  a  few  years  after,  where  a  demand  in  trover  was 
made  in  writing.  Lord  Kenyon  held  if  could  be  proved  by  a  copy,  without  notice  to  pro- 
duce ;  and  he  compared  it  to  a  notice  to  quit,  &o.,  which  he  said  was  provable  by  a  dupli- 
cate in  the  same  way.  Hammond  v.  Plank,  Peake's  Add.  Cas.  90.  So,  where  a  written 
notice  of  dishonor  had  been  served,  by  leaving  it  at  the  defendant's  house,  Le  Blanc,  J., 
ruled,  that  secondary  evidence  might  be  given,  without  notice  to  produce,  and  he  also 
likened  it  to  a  notice  to  quit.  Ackland  v.  Pearce,  2  Camp.  599,  601.  And  Lord  Ellen- 
borough,  in  1815,  was  of  opinion  that,  a  letter  acquainting  the  party  with  the  dishonor  of 
a  bill,  was  in  the  nature  of  a  notice,  and  that  it  was  unnecessary  to  prove  notice  to 
*546  produce  *such  a  letter.  Boberts  v.  Bradshaw,  1  Stark  .  Bep.  28,  29.  In  a  case 
before  the  Common  Pleas,  as  late  as  1822,  the  foregoing  decisions  seem  to  have 
been  all  reviewed.  There,  a  copy  of  a  letter  acquainting  the  defendant  with  the  dishonor 
of  a  bill,  taken  at  the  time  the  original  was  written,  was  offered.  The  judges,  after 
argument,  adjourned  to  inquire  what  the  practice  in  the  King's  Bench  had  been,  and  sub- 
sequently declared  the  result,  as  follows :  "  That  the  copy  of  an  original  letter,  giving 
notice  of  the  dishonor  of  a  bill,  is  admissible,  without  notice  to  produce  the  original." 
Kine  v.  Beaumont,  3  Brod.  k  Bing.  440 ;  S.  C,  cited  in  the  text.    See  also,  Elkins  v. 
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Hanly,  STox  &  Smith,  1.  This  case,  it  is  said,  was  probably  decided  on  the  ground  that 
the  action  was  on  the  very  bill  to  which  the  notice  related.  3  Starkie's  Ev.  530,  531  (6th 
Am.  ed.).  And,  in  a  still  later  case,  it  was  held  that  an  examined  copy  of  a  letter,  giving 
notice  of  the  dishonor  of  a  bill  (not  the  subject  of  the  action),  was  inadmissible,  without 
notice  to  produce  the  original.  By  Abbott,  C.  J.,  in  Lanauze  v.  Palmer,  1  Mood.  &  Malk. 
31.  See  ante,  note  461.  It  seems  that  the  court,  in  Kine  v.  Beaumont  {srwpra),  were  influ- 
enced very  much  also,  by  the  consideration,  that  the  copy  was  made  at  the  time  of  the 
original,  and  was  therefore  like  a  duplicate  original.  Dallas,  C.  J.,  and  Borrough  and 
Richardson,  J's,  intimated  this  quite  explicitly  on  the  argument,  and  on  the  adjourned  day 
the  chief  justice,  in  declaring  the  result  of  their  conference  with  the  other  judges,  said 
they  saw  no  reason  for  changing  the  opinion  in  part  expressed  when  the  case  was  last 
before  the  court.  See  Colling  v.  Treweek,  6  Barn.  &  Cress.  209  ;  also,  Ekins  v.  Hanly,  3 
Fox  &  Smith,  1 ;  Hammond  v.  Plank,  Peake's  Add.  Cas.  90,  n.  a. 

The  American  cases  in  respect  to  written  notices  of  dishonor,  present,  as  we  have  seen 
(mpra),  a  more  symmetrical  appearance.  But  in  admitting  secondary  evidence,  without 
notice  to  produce,  they  go  upon  various  grounds ;  thus,  that  notice  to  produce  a  mere 
notice,  is  never  necessary  (see  Johnson  v.  Haight,  13  John.  Bep.  470  ;  Leavitt  v.  Simes,  3 
N.  Hamp.  Rep.  14,  15) ;  that  notice  of  dishonor  relates  only  to  a  few  simple  facts,  which 
it  has  been  usual  to  prove  by  parol,  without  requiring  notice  to  produce  (Eagle  Bank  v. 
Chapin,  3  Pick.  Rep.  180) ;  that  a  copy  of  a  notice,  made  at  the  time,  is  like  a  duplicate 
original  (Johnson  v.  Haight,  supra ;  Faribault  v.  Ely,  3  Dev.  Rep.  66) ;)  that  the  nature 
of  the  action  is  a  sufficient  notice  to  produce,  as  the  defendant  must  be  aware  that  with- 
out proof  of  the  notice,  the  action  could  not  be  sustained ;  and  that,  it  there  was  any 
defect  in  the  notice,  it  would  be  material  for  him  to  produce  it  (Leavitt  v.  Slmes,  3  New 
Hamp.  Rep.  15  ;  Faribault  v.  Ely,  3  Dev.  Bep.  66,  71,  72 ;  Smyth  v.  Hawthorn,  -B  Rawle, 
355) ;  this  latter  ground  agrees  with  some  of  the  more  recent  English  cases,  noticed 
above,  and  arete,  note  461,  and  would  confine  the  principle  to  instances  where  the  action 
was  founded  upon  the  bill  or  note  to  which  the  notice  pertains. 

It  is  somewhat  difiBcult,  therefore,  to  extract  from  either  the  American  or  English  cases, 
any  general  proposition  which  shall  answer  as  a  test,  by  which  to  determine  what  class 
of  notices  falls  within  the  exception  under^oonsideration,  and  what  are  reserved  for  the 
operation  of  the  general  rule.  The  subject  seems,  indeed,  not  to  have  been  much  dis- 
cussed upon  principle,  but  one  case  has  been  followed  as  a  precedent  for  others,  in  which 
new  applications  of  the  doctrine  have  been  allowed,  until  a  course  of  decision  has  arisen, 
especially  in  tnis  country,  which  certainly  looks  very  much  like  putting  dM  notices  upon 
the  same  general  ground  with  mere  notices  to  produce.  In  New  York,  however,  a  dis- 
tinction has  been  attempted.  A  suit  was  brought  for  the  penalty  incurred  by  the  com- 
missioner of  highways,  in  refusing  to  prosecute  an  overseer,  who  had  neglected  to  remove 
obstructions.  On  the  trial  in  the  Common  Pleas,  the  plaintiff  deemed  it  material  to  show 
that  the  defeiidants  had  given  notice  in  writing  to  the  overseer,  requiring  him  to  perform 
his  duty  by  removing  the  obstructions ;  and  the  court  held,  that  parol  ovidence  of  the 
notice  was  inadmissible,  unless  its  absence  was  accounted  for.  On  the  cause  coming 
before  the  Supreme  Court,  upon  error  brought,  the  latter  decided  that  no  notice  to  the 
overseer  was  necessary  to  be  shown,  and  consequently  the  ruling  of  the  Common  Pleas  as 
to  the  mode  of  proving  it,  was  entirely  unimportant.  But  Savage,  C.  J.,  who  delivered 
the  opinion,  said,  that  if  the  statute  had  required  notice  to  the  overseer,  as  a  condition  to 
his  liability,  then  the  decision  of  the  Common  Pleas  would  have  been  correct.  The  doc- 
trine he  advanced  was  this :  That  written  notices,  which  form  part  of  the  foundation  of 
the  cause,  cannot  be  proved  by  parol  without  accounting  for  their  absence  ;  but  otherwise 
as  to  notices  which  relate  only  to  some  collateral  fact.  For  instance,  in  an  action  against 
an  overseer,  for  neglecting  to  procure  scrapers,  &c.  (in  which  case  the  statute  does  not 
require  him  to  act,  except  after  notice  from  the  commissioners),  secondary  evidence  of  the 
contents  of  the  notice  would  be  inadmissible,  unless  notice  to  produce  the  original  had 
been  given.  M'Fadden  v.  Kingsbury,  11  Wend.  Rep.  667,  668,  669.  A  similar  doctrine 
was  recognized  by  Toomer,  J.,  in  Faribault  v.  Ely  (3  Dev.  Rep.  67,  68).  In  that  case,  after 
noticing  the  remarks  of  Mr.  Starkie,  the  substance  of  which  are  stated  supra,  he  says : 
"  A  notice  given  during  the  progress  of  the  cause,  to  produce  a  paper  for  the  purpose  of 
evidence,  is  formal  in  its  character,  and  comes  within  the  reason  of  the  exception.  But  a 
notice  which  has  been  given  before  the  commencement  of  the  suit,  which  makes  an  essen- 
tial part  of  the  cause  of  action,  which  is  a  link  in  the  chain  of  the  plaintiff's  right  to 
recover,  is  of  a  different  character,  and  would  seem  to  require  the  best  evidence  the  nature 
of  the  case  would  admit,  and  all  the  cautions  which  the  rules  of  evidence  prescribe." 
Id.  68. 

These  dicta  (for  they  are  nothing  more)  seem  to  quadrate  exactly  with  the  views  of  Mr. 
Starkie ;  but,  it  is  difficult  to  reconcile  them  with  other  adjudication  The  observations 
of  Toomer,  J.,  may  be  consistent  with  the  current  of  authority  in  his  own  state ;  but,  in 
the  very  case,  he  was  constrained  to  concede,  and  so  the  court  held,  that  a  letter  acquaint- 
ing a  party  with  the  dishonor  of  a  bill,  was  within  the  exception  dispensing  with  notice 
to  produce.  He  places  the  exception,  however,  upon  the  principle  of  the  cases  ante,  note 
461. 
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*547     Mil  duly  signed  has  been  delivered  to  *the  defendant,  a  copy,  though 
not  signed,  is  admissible  in  evidence,  without  proof  of  notice  to  pro- 
duce the  original,  on  the  ground  that  the  bill  delivered  is  considered  as  a 
notice,  (l) 

But,  with  regard  to  M'Fadden  v.  Kingsbury,  the  observations' of  the  learned  chief  jus- 
tice seem  to  us  directly  at  variance  with  other  cases  in  the  same  court.  How  is  it  possible 
to  reconcile  them  with  what  was  directly  and  deliberately  adjudged  in  WUloughby  v. 
Carleton  (9  John.  Rep.  136)  ?  There,  the  action  was  brought  to  recover  for  work  and 
labor,  performed  by  the  plaintiff  in  putting  up  the  defendant's  proportion  of  a  division 
fence  between  the  parties,  the  defendant  having  neglected,  for  one  month  after  notice,  to 
put  up  his  part.  According  to  the  statute  under  which  the  plaintiff  proceeded,  the 
defendant  could  not  be  made  liable  unless  he  had  notice,  and  neglected  for  one  month 
thereafter.  1  L.  N.  Y.  (K.  &  R.)  332,  333,  §  14  Notice  had  been  given  in  writing  i  and 
the  proof  of  it  was  as  essential  as  the  fact  that  the  fence  to  which  it  related  was  a  parti- 
tion fence,  or  that  the  plaintiff  had  neglected  to  repair  it.  And  yet  parol  evidence  of  the 
notice  was  held  inadmissible,  though  no  notice  to  produce  it  had  been  given.  So  with 
respect  to  notices  of  abandonment  and  notices  of  dishonor,  which,  we  have  seen,  according 
to  the  New  York  cases,  come  within  the  exception  to  the  general  doctrine  which  requires 
notice  to  produce.  But,  M'Fadden  v.  Kingsbury  would  interdict  them  entirely ;  nay  more, 
ii  would  practically  interdict,  as  it  seems  to  us,  all  notices,  save  notices  to  produce,  and 
such  others  as  are  given  in  the  progress  of  the  cause.  This  may  be  more  in  harmony 
with  the  principle  upon  which  the  exception  was  originally  allowed,  as  Mr.  Stgrkie  con- 
tends, but  in  New  York,  until  prior  decirious  are  either  explained  away  or  overturned,  it 
cannot  be  adopted  without  involving  most  palpable  incongruity. 

(1)  Colling  V.  Treweek,  6  B.  &  C.  394,  where  the  general  subject  was  much  considered. 
As  to  machine  copies,  see  cmte,  Vol.  I,  p.  581. 

Note  467. — Lord  EUenborough  (in  Phillipson  v.  Chase,  cited  in  the  text)  admitted  that 
a  copy  of  an  attorney's  bill,  made. at  the  time  of  the  original  delivered  to  the  party,  was 
good  evidence;  because  the  bUl  delivered  and  the  one  retained  were  duplicate  originals. 

This  doctrine  obtains  as  to  notices  generafly.  Where,  however,  inferior  evidence  is 
offered,  his  Lordship  held  that  it  could  not  be  received,  except  after  notice  to  produce. 
But  it  seems  that  Aiderson  v.  May,  the  other  case  cited  in  the  text,  did  not  proceed  upon 
the  ground  that  the  writings  were  cotemporaneous.  See  per  Bayley,  J.,  in  Colling  v. 
Treweek,  5  Barn.  &  Cress.  394.  And,  in  this  case,  a  copy  of  an  attorney's  bUl,  not  signed 
by  the  attorney,  was  received  without  notice  to  produce  the  one  delivered  —  it  being 
proved  by  a  witness  that  the  one  delivered  was  signed.  The  court  refused  to  put  their 
decision  upon  the  ground  that  the  copy  produced  was  a  duplicate  original,  but  went  on  a 
principle  broad  enough  to  let  in  secondary  evidence  without  notice  to  produce,  in  all 
cases  of  this  character.  They  say,  in  general  terms,  that  the  bil^delivered  is,  in  effect,  a 
notice  that,  unless  it  is  paid,  an  action  will  be  brought ;  and  when  the  action  is 
*548  brought,  it  is  brought  in  pursuance  of  such  notice.  Bayley,  J.,  who  delivered  *the 
opinion,  further  said,  that  the  case  might  fairly  come  within  that  class,  where 
notice  to  produce  has  been  held  unnecessary,  because,  from  the  nature  of  the  action,  the 
party  must  know  that  he  is  charged  with  the  possession  of  the  instrument.  (See,  also, 
Kin^  V.  Lowry,  30  Barb.  (N.  Y.)  533.  Where  a  plan  is  referred  to  in  a  contract  for  build- 
ing, it  must  be  produced  in  an  action  for  the  stipulated  price,  before  evidence  can  be  given 
of  performance  according  to  the  terms  of  the  contract.  Bryant  v.  StilweU,  24  Penn.  State 
E.  314,) 

Note  468. — In  the  three  next  preceding  notes,  we  have  incidentally  adverted  to  several 
cases,  showing  that  copies  of  notices,  and  of  otjier  writings  in  the  nature  of  notices,  if 
cotemporaneous  with  the  one  delivered,  have  been  regarded  in  the  light  of  duplicate 
origimals.  This  was  distinctly  conceded  as  applicable  to  an  attorney's  bUl,  delivered,  under 
the  English  statute,  to  a  party  before  suit  brought ;  and  yet  the  bill  is  not  reqired,  it 
seems,  to  be  in  the /arm  of  a  notice,  but  is  a  mere  statement  of  the  items  of  the  plaintiff's 
account.  The  copy  retained,  in  such  case,  is  of  equal  authenticity  with  the  original.  See 
Phillipson  v.  Chase,  2  Campb.  110,  per  Lord  EUenborough. 

But,  is  the  same  doctrine  applicable  to  letters,  merely  as  such,  without  reference  to  the 
circumstance  of  their  being  a  notice,  either  in  form  or  substance?  In  Patton's  Adm'r  v, 
Ash  (7  Serge.  &  Rawle,  116),  an  exception  was  taken  to  the  admission  of  a  copy  of  a  let^ 
ter,  proved  by  the  person  who  wrote  it  to  be  a  true  copy,  in  his  handwriting,  of  one  which 
he  directed  to  the  defendant's  intestate,  and  put  into  the  post  office.  It  does  not  directly 
appear  that  the  letter  sent  and  the  copy  produced  were  cotemporaneous  writinjM,  though 
such,  perhaps  is  the^air  inference  from  what  is  stated  in  the  report.  The  courtneld  that 
the  copy  was  clearly  not  evidence  until  notice  had  been  given  to  produce  the  original ; 
for,  it  is  against  principle  to  admit  a  copy  of  any  private  paper,  without  accounting  for 
the  non-production  of  the  original ;  a  copy  being,  from  its  very  nature,  less  satisfactory 
than  the  original.  See  a  very  striking  illustration  of  the  general  principle  excluding 
copies  as  inferior  in  point  of  authenticity,  in  Curtis  v.  Patton,  6  Serg.  &  Rawle  135  stated 
■  ante,  notes  92, 107, 171. 
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*549  *Meceptions.  Where,  however,  the  notice  has  been  given  to  one  who 
is  not  a  party  to  the  action,  the  principle  of  this  exception  to  the  rule, 
as  to  giving  notice  to  produce,  does  not  apply.  Thus,  where  the  defendant 
and  another  person  had  become  jointly  and  severally  bound  to  the  plaintiflf 
as  sureties  for  A.,  with  a  condition  for  the  bond  to  be  void,  if  either  of  the 
sureties  should,  within  one  month  after  notice  of  A.'s  default,  pay  any  bal- 
ance that  might  be  due  to  the  plaiatiff,  on  the  trial  of  an  issue  whether  or 
not  due  notice  of  A.'s  default  had  been  given  to  the  defendant  and  to  the 
other  surety,  it  was  held(l)  not  to  be  sufficient  to  produce  a  duplicate  with 
proof  that  a  notice  had  been  sent  by  post,  properly  addressed  to  the  other 
surety ;  but  that  the  plaintiff  was  bound  to  produce  the  original  notice,  or 
account  for  its  absence. 

Note  469 — Service  of  notice  of  tlie  dishonor  <4  bills,  by  depositing  the  same  in  the 
post-otf ce  in  the  form  of  a  letter  directed  to  the  p«^y,  is  a  very  usual  mode,  and  has  fre- 
quently been  recognized,  under  certain  limitatiffliB,  as  legitimate  in  the  courts  of  this 
country.  The  cases  in  which  it  is  allowable,  4he  form  of  the  notice,  together  with  various 
other  particulars  relating  to  it,  will  more  properly  be  considered  in  the  annotations  to 
other  portions  of  the  text.  We  shall,  therefore,  merely  set  down  here  in  a  general  way, 
some  few  among  the  many  decisions  in  which  the  subject  has  been  considered.  See 
Agnew  V.  The  Bank  of  Gettysburgh,  2  Harr.  &  Gill.  478,  495  ;  Gallacher's  Ex'rs  v.  Rob 
erts,  2  Wash.  C.  C.  Rep.  191 ;  Davis  v.  Williams,  1  Peck's  Rep.  191 ;  Louisiana  State 
Bank  v.  Rowel,  6  Mart.  Lou.  Rep.  (N.  S.)  506,  508,  509  ;  Clay  v.  Oakley,  5  Id.  137  ;  Prich- 
ard  V.  Scott,  7  Id.  191 ;  The  Bank  of  Columbia  v.  Magruder's  Adm'r,  6  Harr.  &  John.  172  ; 
Patterson  Bank  v.  Butler,  7  Halst.  Rep.  268 ;  Barker  v.  Hall,  1  Mart.  &  Terg.  Rep.  183  ; 
Nashville  Bank  v.  Bennett,  1  Yerg.  Rep.  166 ;  Dnnlap  v.  Thompson,  5  Id.  67  ;  Townsley 
V.  Springer,  1  Mill.  Lou.  Rep.  122 ;  Teatman  v.  Erwin,  5  Id.  268  ;  Preston  v.  Dayton,  7 
Lou.  Rep.  (Curry)  7  ;  Sewall  v.  Russel,  3  Wend.  276  ;  Bank  of  Utica  v.  Phillips,  Id.  408  ; 
Bajik  of  Geneva  v.  Hewlett,  4  Id.  328  ;  Ciiyler  v.  Nellis,  Id.  398 ;  Bank  of  Utica  v.  David- 
sou,  5  Id.  587 ;  Bank  of  Rochester  v.  Gould,  9  Id.  279  ;  Bank  of  Alexandria  v.  Swann,  9 
Peters'  Rep.  33  ;  Solarte  v.  Palmer,  1  Bing.  194 ;  Faribault  v.  Ely,  2  Dev.  Rep.  67 ;  Nich- 
ols V.  Goldsmith,  7  Wend.  160  ;  Haggard  v.  Van  Amringe,  4  Binn.  Rep.  295,  n. ;  Brook  v. 
Thomson,  1  Bail.  Hep.  322  ;  Smyth  v.  Hawthorn,  3  Rawle,  355. 

In  Flack  v.  Green  (3  GUI  &  John.  474),  notice  to  two  indorsers,  both  reading  at  the 
same"^lace,  was  put  in  the  post-office,  under  cover  directed  to  one  of  them  ;  and  for  the  pur- 
pose of  proving  that  it  reached  the  other,  the  plaintiff  offered  to  prove,  by  a  person  who 
was  a  member  of  the  mercantile  house  with  which  the  indorser,  to  whom  the  notice  was 
directed,  was  connected,  that  it  was  the  invariable  practice  of  the  house  to  forward  such 
notices  upon  the  receipt  of  them,  and  that  he  had  no  doubt  and  believed,  from  their 
course  or  business,  that  they  had  forwarded  the  one  in  question,  but  had  no  recollection 
of  the  fact ;  the  same  facts  were  offered  to  be  proved  by  the  clerks  of  the  house.  But 
the  court  held  the  testimony  inadmissible. 

Where,  however,  a  clerk  testified  that  it  w;as  his  invariable  practice  to  carry  the  origi- 
nal letters  (a  copy  being  oflFered)  to  the  post-office,  as  soon  as  he  copied,  them ;  that  he 
seldom  handed  them  back  ;  and  that  he  copied  the  one  in  question :  the  case  was  deemed 
to  coine  fully  up  to  Lord  Blleinborough's  requisition,  in  Hetherington  v.  Kemp,  cited  in 
the  text,  and  the  proof  of  the  letter  having  been  sent,  was  accordingly  held  sufficient. 
Thallhimer  v.  Brinkerhoof,  6  Cowen's  Rep.  90,  100,101. 

In  Miller  v.  Hackley  (5  John.  Rep.  375),  a  notary  called  to  prove  notice  of  dishonor  of  a 
biU,  stated,  that  it  was  usual  for  him,  where  indorsers  or  drawers  lived  at  a  distance,  to 
send  a  written  notice  by  post  on  the  evening  of  the  same  day  of  protestation,  and,  having 
protested  the  biU  in  question,  he  believed  he  had  sent  such  notice  in  that  way  in  the 
present  case :  held,  that  this  was  sufficient  evidence,  in  the  first  instance,  to  sustain 
the  allegation  of  due  notice. 

To  charge  the  defendant,  a  deputy  postmaster  at  Washington,  with  the  receipt  of  a 
letter  containing  bank  notes,  the  plaintiff  ordered  in  evidence  a  post-bill  (received  at  the 
defendant's  office)  of  letters  mailed  at  the  Philadelphia  postoffice,  containing  a  charge  of 
postage  corresponding  with  the  amount  of  postage  on  the  letter  in  question,  the  bill  being 
dated  on  the  day  the  letter  wag  left  to  be  mailed.  The  Circuit  Court  instructed  the  jury, 
that  they  might  presume  the  letter  came  to  the  defendant's  hands ;  but  refused  to  charge, 
that  if  the  post  bill  reached  the  defendant's  office,  the  jury  ought  to  presume  that  the 
letter  came  with  it.  Held,  by  the  Supreme  Court,  on  error,  that  if  the  court  below  erred 
at  all,  it  was  conceding  too  much  to  the  plaintiff  "  An  entry  on  the  post-bill,"  they  said, 
"  is  by  no  means  conclusive  evidence  of  the  transmission  of  a  letter,  for,  it  may  still  never 
have  been  put  into  the  mail,  or  may  have  been  stolen  in  its  passage."  Dunlap  v.  Munroe 
7  Cranch,  242,  270. 

(1)  Robinson  v.  Brown,  3  C.  B.  754. 
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In  an  earlier  case,(l)  where  the-  defendant  as  surety  for  A.,  had  bound 
himself  to  pay  to  the  plaintiff  the  balance  of  an  account  between  the  plain- 
tiff and  A.,  within  six  months  after  notice,  Lord  Ellenborough,  C.  J.,  ruled 
that  it  was  necessary  to  prove  that  the  defendant  had  received  notice  to 
produce  the  notice  of  the  balance,  since  it  was  not  properly  a  mere  notice, 
but  a  statement  of  account  between  the  plaintiff  and  A. 

Nor  does  the  exception  apply  where  the  writing,  though  called  a  notice, 
contains  in  effect  an  intimation  of  the  terms  on  which  the  parties  deal,. as 
the  basis  of  their  contract..  Thus  in  an  action  against  a  carrier,  (2)  where  the 
defendant  wished  to  show  that  the  plaintiff  had  received  handbills  contain- 
ing a  notice,  that  all  goods  carried  by  the  defendant  were  subject  to  a  certain 
lien,  it  was  held  that  evidence  of  their  contents  could  not  be  received  with- 
out a  previous  notice  to  the  plaintiff  to  produce  them. 
*550  *  Another  exception  maj*be  mentioned,  which  has  been  introduced 
by  statute^(3)  namely,  that  a  merchant  seaman,  who  has  entered  into 
an  agreement  with  his  captain  as  to  jvages,  shall  not  in  any  case  be  required 
to  produce  such  agreement,  or  a  certified  copy  (which  is  made  evidence), 
or  to  give  notice  for  the  production  thereof;  but  in  case  the  agreement 
shall  not  be  produced  and  proved,  he  shall  be  at  liberty  to  prove  the 
contents  or  purport  .thereof,  or  to  establish  his  claim  by  other  evidence 
according  to  the  nature  of  the  case.  (4) 

When  the  writing  is  in  court,  in  possession  of  the  other  party.  It  seems 
now  to  be  the  better  opinion,  that  neither  party  will  be  allowed,  either  in 
an  examination  in  chief  or  in  a  cross-examination,  to  inquire  into  the  con- 
tents of  a  deed,  merely  because  the  opposite  party  has  the  original  deed  in 
his  possession,  in  court,  at  the  time  of  the  trial,  and  declines  to  produce  it ; 
and  that  the  opposite  party  may  object  to  such  parol  evidence  of  the  con- 
tents, on  account  of  his  not  having  received  a  previous  notice  to  produce 
the  original.  In  the  case  of  Doe  on  the  Demise  of  Haldane  and  Urry  agt. 
Harvey,(5)  the  judges  of  the  Court  of  King's  Bench  appeared  to  have 
differed  in  opinion  upon  this  point.  In  that  case,  title  was  deduced  to  Hal- 
dane under  a  will;  but  one  of  the  plaintiff's  witnesses  said,  on  cross-exami- 
nation, that_  Haldane  had  conveyed  all  interest  in  the  premises  to  Urry, 
before  the  time  of  the  demise  in  the  declaratidn,  and  that  the  deed  was  in 
court.  Upon  this  it  was  insisted,  that,  as  the  plaintiff's  witness  proved  the 
title  out  of  Haldane,  and  as  the  deed  of  conveyance  was  in  the  court,  the 
deed  ought  to  be  produced  in  evidence  to  show  a  title  in  Urry,  the  other 
lessor  of  the  plaintiff.  The  counsel  for  the  plaintiff,  on  the  contrary,  refused 
to  produce  the  deed,  insisting  that  the  plaintiff  ought  to  recover  under  the 
one  or  the  other  of  lessors ;  for,  if  the  one  had  parted  with  the  title,  the 
other  had  acquired  it.  But  Aston,  J.,  who  tried  the  cause,  being  of  opinion 
that  the  plaintiff  ought  to  give  further  evidence  to  ascertain  the  title,  under 
which  he  was  to  recover  the  term,  nonsuited  the  plaintiff;  and  on  a  motion 
afterwards  for  setting  aside  this  nonsuit.  Lord  Mansfield,  C.  J.,  after  observ- 
ing that  in  the  action  of  ejectment  the  plaintiff  could  not  recover,  except 
upon  the  strength  of  his  own  title,  said :  "  It  was  plain  the  plaintiff  had  no 
title  under  Haldane,  who  had  conveyed  away  all  the  interest  in  the  prem- 
ises to  the  other  lessor,  and  that  as  to  his  claim  of  a  title  under  Urry, 
the  plaintiff  had  not  proved  any  title ;  the  jury  could  not  have  found 
for  the  plaintiff  under  the  deed  of  conveyance  to  Urry,  unless  it  were  pro- 
duced,  and   probably   there   were   something   in   the   deed,  which   would 

(1)  Grove  v.  Ware,  2  Stark.  R.  174. 

(2)  Jones  v.  Tarleton,  9  M.  &  W.  675. 
(8)  7  &  8  Vict.  c.  113,  §  5. 

(4)  See  Bowman  v.  Manzelman,  3  Camp.  816,  decided  upon  the  repenlod  statute  3  Geo 
II,  c.  36,  §8. 

(5)  4  Burr.  3484. 
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*551  have  shown  that  Urry  had  no  title."  His  Lordship  *laid  the  princi- 
pal stress  on  the  fact  of  the  plaintiff's  refusing  to  produce  the  con- 
veyance from  Haldane,  which  was  admitted  to  be  in  court.  "  The  want  of 
notice,"  he  said,  "  was  no  objection  in  this  case,  because  they  had  the  deed 
in  court ;  and  the  refusal  to  produce  it  warranted  the  strongest  presump- 
tion, that  neither  of  the  lessors  had  any  title."  Aston,  J.,  and  Willes,  J., 
agreed  in  opinion  with  Lord  Mansfield,  C.  J.  But  Yates,  J.,  difiered  from 
the  rest  of  the  court.  "  He  founded  himself,"  he  said,  "  upon  the  rules  of 
evidence.  The  fact  of  the  conveyance  coming  out  on  cross-examination 
could  make  no  difference.  The  plaintiff's  counsel  were  not  obliged  to  pro- 
duce the  deed,  for  no  man  can  be  obliged  to  produce  evidence  against  him- 
self; the  only  consequence  of  a  notice  to  produce  would  have  been  the 
admission  of  inferior  evidence."  Upon  this  case  it  may  be  observed,  that 
the  fact  of  Haldane's  having  conveyed  away  all  his  interest  to  ITrry  seems 
to  have  been  assumed  as  satisfactorily  proved ;  but  from  the  opinion  of 
Yates,  J.,  which  seems  to  be  the  better  opinion,  it  may  be  collected,  that 
there  was  no  legal  proof  of*  any  conveyance  of  title  out  of  Haldane,  and 
that  the  answer  of  the  witness,  upon  which  the  defendant's  argument  rested, 
was  inadmissible  in  evidence  on  the  cross-examination,  as  it  would  have 
been  on  an  examination  in  chief  The  true  objection  to  such  evidence  is, 
that  the  witness  was  speaking  to  the  contents  of  a  deed,  when  there  had 
been  no  notice  given  to  produce  the  original ;  and  it  does  not  appear  to  be  a 
sufficient  answer  to  say  that  the  deed  is  in  court ;  for,  if  the  party  had 
received  a  regular  notice  to  produce  it,  he  might  have  come  prepared  with  evi- 
dence to  repel  any  inference  which  the  production  of  the  deed  might  have 
raised  against  him.  It  was  expressly  ruled  by  Lord  Kenyon,  C.  J.,  in  Doe 
on  the  demise  of  Wartney  agt.  Grey,(lj  that  although  a  party  has  a  written 
instrument  in  court,  parol  evidence  of  its  contents  cannot  be  given,  if  there 
has  been  no  notice  to  produce  it.       ' 

2.  Where  the  writing  cannot  be  produced,  or  is  not  in  the  possession  of 
either  party. 

Where  writings  cannot  he  produced.  Where  writings  are  not  in  the 
possession  of  the  opposite  party,  secondary  evidence  is  admissible,, 

*552  wherever  the  party,  requirmg  their  use,  is  not  *able  to  produce 
them.     This  inability  to  produce  writings  may  arise  from  various 

causes.  (2)  » 

(1)  1  Stark.  R.  283.  The  Court  of  Exchequer  seems  to  have  inclined  to  the  same 
opinion  in  Bate  v.  Kinsey  (1  C,  M.  &  R.  41),  but  not  to  have  considered  the  rule  as  settled. 

.See  Cook  v.  Heam,  1  Mo.  &  R.  201 ;  Knight  v.  Waterford  (Marq.),  4  T.  &  C.  284. 

Note  470.  —  There  is  greater  reason  for  holding  a  strict  rule  in  the  case  of  deeds  and 
conveyances  of  land,  than  exists  in  the  case  of  other  papers ;  and  accordingly  the  cases  hold 
that  secondary  evidence  of  a  deed  cannot  be  given  without  previous  notice  to  produce  the 
original.  Commonwealth  v.  Emery,  2  Gray  (Mass),  80  ;  and  Bourne  v.  Boston,  Id.  494. 
But  where  a  paper  is  in  court,  or  the  opposite  party  offers  to  produce  and  fails  to  find  the 
paper  without  asking  for  further  time,  parol  evidence  of  its  contents  will  be  admitted. 
Atwell  V.  Miller,  6  Md.  10 ;  Dwinnell  v.  Larrabee,  88  Maine,  464.  And  the  existence  of 
the  paper,  in  the  hands  of  the  opposite  party,  such  as  bills  transmitted  to  the  defendant, 
may  be  shown  without  notice,  though  their  contents  cannot  be  proved.  Webster  v. 
Clark,  10  Foster  (N.  H.),  245. 

(2)  Where  a  document  or  paper  is  shown  to  be  in  the  hands'  of  a  third  person,  it  cannot 
be  proved  by  parol  untU  its  absence  is  accounted  for.  Kidd  v.  Cromwell,  17  Ala.  648  ;  18 
Id.  105,  214.  The  proper  course  in  such  a  case  is  to  subpcena  that  person  to  produce  the 
instrument.  Bealle  v.  Barclay,  10  B.  Mou.  261 ;  Cliambers  v.  Hunt,  2  New  Jer.  552 ;  Slone 
V.  Thomas,  12  Penn.  State  R.  209;  Creed  v.  White,  11  Humph.  549  ;  Marshall  v.  Haney,  9 
Gill,  251.  But  the  contents  of  the  instrument  may  be  proved  by  parol  without  notice,  if 
it  be  shown  that  such  third  person  having  it  in  his  possession  resides  out  of  the  jurisdic- 
tion of  the  court.  Shepard  v.  Giddings,  22  Conn.  282  ;  Brown  v.  Wood,  19  Mis.  (4  Bennett) 
475.  On  the  same  principle,  where  it  is  shown  that  a  subscribing  witness  resides  in 
another  Staie,  the  instrument  may  be  proved  without  calling  him  (Teall  v.  Van  Wyck,  10 
Barb.  376);  though  the  mere  absence  of  the  subscribing  witness  from  the  State  is  notsuflS- 
cient  to  let  in  secondary  evidence.    HarreU  v.  Ward,  2  Sneed  (Tenn.),  610. 
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Where  a  ■writing  is  from  its  nature  not  capable  of  being  transported  from 
place  to  place,  as  in  the  case  of  inscriptions  or  notices  fixed  on  walls,  tomb- 
stones, boards,  and  the  like,  secondary  evidence  of  the  inscriptions  will  be 
received.  (1)  But  the  principle  of  this  exception  only  applies  in  cases  where 
the  writing  is  a  fixture;  thus,  it  has  been  held,(2)  that  parol  evidence  could 
not  be  given  of  the  contents  of  a  portable  notice,  hung  up  on  a  nail  in  an 
office.  \ 

,  Secondary  evidence  of  writings  is  also  admissible,  where  the  party  can- 
not produce  the  original,  which  is  in  a  foreign  country  and  not  legally 
removable  from  its  place  of  deposit.  (3) 

,  So  where  the  non-production  of  an  instrument  is  privileged  on  grounds 

of  policy,  secondary  evidence  of  its  contents  may  be  given ;  as  where  a 

document  is  in  the  hands  of  an  attorney,  who  is  not  allowed  to  produce  it 

from  regard  to  the  privilege  of  his  client  ;(4)  or  where  the  person  summoned 

by  a  subpoena,   duces  tecum,  refuses  to  produce  the  document  upon  the 

ground  that  it  is  a  muniment  of  his  title,  (5)  or  that  he  has  a  lien  upon  it.  (6) 

And  the  same  principle  applies  if  a  person,  though  he  has  not  been 

*553     *subpoBnaed,  has  a  document  in  court,  which  he  refuses  to  produce, 

having  a  lawful  cause  for  so  doing.  (7) 

Secondary  evidence  is  also  admissible  of  writings  which  are  proved  to 

have  been  destroyed,  or  which  cannot  be  found,  after  due  inquiry.  (8) 

What  sufficient  search  for  lost  document.  With  regard  to  what  shall  be 
deemed  to  be  due  inquiry  after  a  document,  in  order  to  let  in  secondary 
evidence,  cases  must  very  much  depend  on  their  particular  circumstances, 
especially  upon  the  importance  of  the  instrument.  Or  the  usage  or  practice 
which  may  exist  respecting  the  custody  of  such  documents.  (9) 

(1)  See  by  Lord  Abinger,  C.  B.,  6  M.  &  W.  68;  by  Alderson,  B.,  Id.  63,  72.  Lord 
Abinger  there  mentioned  an  instance  ol  a  man  wbo  bad  been  convicted  of  a  libel  written 
on  tbe  wall  of  a  building.  See  also  R.  v.  Pursey,  6  C.  &  P.  81,  84  ;  Doe  d.  Coyle  v.  Cole, 
Id.  859,  360 ;  Bartbolomew  v.  Stephens,  8  Id.  738.  As  to  tbe  admission  of  such  evidence 
in  pedigree  cases,  see  ante,  Vol.  I. 

(8)  Jones  v.  Tarleton,  9  M.  &  W.  675. 

(3)  Alivon  V.  Furnival,  1  C,  M.  &  R.  277.    See  also  Williams  v.  Munnings,  Ry.  &  M.  18. 
As  to  the  proof  of  judicial  documents  and  public  books  by  examined  copies,  see  supra. 

In  such  instances  an  examined  copy  is  admitted  for  the  sake  of  public  convenience,  on  the 
footing  of  primary  evidence. 

(4)  Mills  V.  Oddy;  6  C.  &  P  7*32  ;  Marstou  v.  Downes,  1  A.  &  E.  31.  And  see  the  cases 
cited,  ante,  Vol.  I.  In  Doe  d.  Bowdler  v.  Owen  (8  Carr.  &  Payne,  110),  Lord  Abinger,  C. 
B.,  dissented  from  the  ruling  in  Mills  v.  Oddy.  And  see  Doe  d.  Gilbert  v.  Ross,  7  M.  & 
W.  103,  infra,  p.  350.  It  seems  doubtful,  whether  if  an  attorney  refuses  to  produce  a 
document  on  this  ground  whether  the  client  ought  not  also  to  be  subpoenaed,  as  he  might 
consent  to  the  production.    See  7  M.  &  W.  123. 

(5)  See  Harris  v.  Hill,  3  Stark.  B.  140  ;  Pickering  v.  Noyes,  1  B.  &  C.  363. 

(6)  Doe  d.  Gilbert  V.  Ross,  7  M.  &  W.  102. 

(7)  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  K.  448.  See  Jesus  College  v.  Gibbs,  1  Y. 
&  Coll.  156. 

'  (8)  As  to  negotiable  securities  that  have  been  lost  or  destroyed,  see  ante.  Vol.  I. 

'  Where  the  destruction  or  loss  of  the  paper  is  shown,  notice  to  produce  it  is  not  necessary. 
M'Auley  v.  Earnhart,  1  Jones'  Law  (N.  C ),  502  ;  Wade  v.  Work,  18  Texas,  482.  But  the 
absence  of  the  instrument  must  be  accounted  for  in  the  first  instance  (Lunsford  v.  Smith, 
13  Gratt.  554 ;  Mowry  v.  Si^roder,  4  Strobh.  69,) ;  the  objection  should,  however,  be  made 
beifore  the  evidence  is  given  (Richardson  v.  Provost,  Id.  57) ;  or  at  least  while  the  witness 
is  on  the  stand.  Filley  v.  Talbott,  18  Miss.  (3  Bennett)  416.  In  like  manner,  where  the 
execution  of  a  contract  attested  by  a  subscribing  witness,  is  proved  on  a  commission  with- 
out calling  such  witness  and  without  objection,  the  objection  made  on  the  trial  of  the 
cause,  comes  too  late.    Ward  v.  Whitney,  8  Sand.  408  ;  S.  C.,  4  Selden  B.  443. 

(9)  By  Best,  J.,  in  Brewster  v.  Sewell,  3  B.  &  A.  303  ;  and  in  Gully  v.  Exeter  (Bishop), 
4  Bing,  298  ;  by  Lord  Denman,  C.  J.,  in  R.  v.  Kenilworth  (Inhabs.),  7  Q.IB,  649.  See  Par- 
doe  V.  Price,  13  M.  &.  W,  367. 

The  amount  of  evidence  necessary,  to  prove  the  loss  of  a  written  instrument  depends 
upon  the  circumstances  of  the  case.  Walter  v.  School  District,  &c.,  32  Conn.  R.  336. 
There  must  have  been  a  diligent  search  (Glenn  v.  Rogers,  3  Md.  313) ;  such  as  the  case 


CH.  VII.]  Presumption  of  Xoss.  465 

The  question  as  to  the  sufficiency  of  the  search,  being  preliminary  to 
the  admissibility  of  the  secondary  evidence,  is,  as  has  been  8een,(l)  for  the 
decision  of  the  judge  at  the  trial. 

The  judges  have,  from  time  to  time,  laid  down  various  rules  for  their 
own  guidance  as  to  the  sufficiency  of  search  for  a  missing  document,  or  as 
to  the  circumstances  under  which  its  loss  may  be  presumed ;  and  it  may  be 
premised  that,  as  the  object  of  the  inquiry  is  to  satisfy  the  court,  the  strict 
rules  of  evidence  as  to  the  exclusion  of  hearsay  are  not  acted  upon.  (2) 

*554  *PresumpUon  as  to  loss  of  useless  paper.  It  is  a  general  presump- 
tion, that  a  useless  instrument  will  be  destroyed.  (3)  Proof  by  wit- 
naturally  suggests.  Harper  v.  Scott,  12  Geo,  135  ;  Tannis  T.  St.  Gyre,  21  Ala.  -449 ;  Pricli- 
ard  V.  Bailey,  5  Poster  (N.  H.)  ,152 ;  Doyle  v.  Wiley,  15  111.  576.  And  this  proof  of  loss, 
being  addressed  to  tlie  court,  may  be  made  by  a  party  to  the  suit.  Mason  v.  Tallman,  34 
Maine,  472  ;  10  Geo.  439 ;  Vedder  v.  Wilkins,  4  Denio,  64  ;  Vaughn  v.  Biggers,  6  Geo. 
188.  The  search  must  appear  to  have  been  made  in  the  proper  place — the  place  where 
the  paper  was  likely  to  be  found  (Sellers  v.  Carpenter,  33  Maine,  485  ;  Mariner  v.  Saun- 
ders, 5  Gilmau,  113;  Fletcher  v.  Jackson,  22  Vt.  581 ;  Teall  v.  Van  Wyck,  10  Barb.,  376  ; 
11  Id.  215) ;  and  must  have  been  recently  made.  Porter  v.  Wilson,  13  Penn.  State  R. 
641.  As  to  what  is  not  sufficient  proof  of  loss,  see  Gaither  v.  Martin  (3  Md.  146).  The 
declarations  of  an  absent  or  deceased  person  cannot  be  received  as  proof  of  loss.  Robin- 
son V.  Blakely,  4  Rich.  586 ;  5  Id.  361 ;  13  Geo.  125, 

To  let  in  secondary  proof  of  an  execution,  its  loss  must  lie  satisfactorily  shown ;  and 
this  may  be  done  after  a  lapse  of  thirty  years,  by  proving  a  due  search  for  it,  in  the  clerk's 
office,  that  the  sheriff's  house  had  been  burned,  that  he  had  removed  and  afterwards  died, 
that  inquiry  for  it  had  been  made  of  his  family,  and  that  it  could  not  be  found.  This 
evidence,  accompanied  by  proof  that  it  was  issued  by  an  attorney  since  deceased,  will 
justify  the  inference  that  it  was  issued  in  due  form  of  law.  Leland  v.  Cameron,  31  N.  Y. 
115.) 

(1)  Ante.  Vol.  I,  p.  5.    See  also  1  C,  M.  &  R.  392. 

(3)  See  R.  v.  Kenilworth  (Inliabs.),  7  Q.  B.  643. 

Note  471.— See  Eure  v.  Pittman,  3  Hawks'  Rep.  364. 

The  act  of  a  party  destroying  a  written  instrument,  furnishes  presumptive  proof  of  its 
due  execution ;  but,  before  this  presumption  can  arise,  the  purport  of  the  paper  destroyed 
must  be  shown  what  it  is  alleged  to  have  been.  In  other  words,  it  must  be  identified  in 
some  way.  M'Reynolds  v.  M'Cord,  6  Watts'  Rep.  288,  290.  See  Cowper  v.  Earl  Cowper, 
3  P.  Wms.  720,  752. 

(3)  By  Bayley,  J.,  in  R.  v.  Farleigh,  6  D.  &  R.  153.  See  also  by  Pollock,  C.  B.,  in  Gather- 
cole  V.  Miall,  15  M.  &  W.  319,  330. 

NoTB  472.  —  A  very  well  grounded  distinction  has  been  made,  in  respect  to  the  proof  of 
loss  or  destruction,  between  such  papers  as  have  apparently  or  really  become  useless  to 
the  person  to  whose  custody  they  belong,  and  such  as  are  of  the  muniments  of  his  estate, 
or  otherwise  valuable  to  him.  "The  law  will  not  readily  suppose  that  a  man  has  acted 
contrary  to  his  interest,  and  therefore  will  demand  a  comparatively  strict  account  of 
papers  which  he  is  interested  in  preserving.  But  it  is  every  day's  practice  to  presume  the 
destruction  of  notes,  bonds,  &c.,  which  have  been  paid  up  and  which  were  apparently  no 
longer  worth  taking  care  of.  Betts  v.  Jackson,  6  Wend.  173,  181.  Where  a  contract  was 
relinquished  by  both  parties,  something  like  seventeen  or  eighteen  years  before  the  trial, 
it  was  held,  that  the  fact  of  its  relinquishment,  coupled  with  the  lapse  of  time,  afforded 
good  ground  for  dispensing  with  proof  of  diligence  in  endeavoring  to  produce  it.  Jackson 
ex  dem.  Bond  v.  Root,  18  John.  Rep.  60,  73,  74.  So,  where  a  bond  was  surrendered,  and 
thereby  became  fwnetxbs  officio,  it  was  held,  that  there  being  no  motive  for  preserving  it,  its 
loss  should  be  presumed  ;  and  parol  evidence  of  its  contents  was  received,  without  any 
effort,  as  it  seems,  to  produce  the  bond  itself.  May's  Ex'rs  v.  Hill,  5  Litt.  Rep.  309.  See 
also  S.  P.,  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Cas.  427.  The  same  principle  was  applied 
in  the  case  of  a  lottery  ticket  which  had  been  presented  and  paid,  and  the  lottery  subse- 
quently suppressed  ;  for  no  one  had  a  motive  for  preserving  it.  Toter  v.  Sanno,  6  Watts' 
Rep.  164, 166. 

Where  a  party  swore  that,  believing  a  paper  was  of  no  further  use,  it  was  his  impression 
he  tore  it  up,  and  that  if  he  did  not  tear  it  up  it  had  become  lost  or  mislaid  ;  held,  that 
this  was  enoagh  to  let  him  in  to  give  secondary  evidence  of  its  contents.  Riggs  v.  Tayloe, 
9  Wheat.  486.  The  doctrine  of  the  text  was  recognized  in  Connecticut.  Bank  of  the 
United  States  v.  Sill,  5  Conn.  Rep.  111.  See  also  Livingston  v.  Rogers,  1  Cain.  Cas.  in 
Er.  37 ;  S.  C,  2  John.  488.  But  where  the  printer  of  a  newspaper,  called  to  prove  the 
loss  of  an  original,  advertisement  printed  by  him,  stated  that  it  was  not  his  practice  to 
preserve  original  advertisements,  and  that  he  never  did  preserve  them,  that  the  original 
in  question  he  believed  to  be  either  lost  or  destroyed,  but  he  had  not  hunted  for  it,  as  he 

Vol.  II,  59 


466  Of  the  Proof  of  Private  Writings.  [ch.  tii. 

ness  that  the  paper  in  question  was  thrown  aside  as  useless,  and  that  he 
believes  it  to  be  lost  or  destroyed,  will  be  sufficient  to  let  in  second- 
*555  ary  evidence.  (1)  In  a  case,(2)  where  it  became  necessary  to  prove  *the 
loss  of  a  license  for  a  ship  ;  the  witnes's  said,  it  was  his  practice  to 
destroy  or  put  aside  such  licenses  amongst  the  waste  papers  of  his  office,  as 
not  being  of  any  further  use,  and  that  he  supposfed  he  had  disposed  of  the 
license  in  question  iu  the  same  manner  as  other  licenses  for  ships,  whose 
voyages  had  been  performed ;  but  he  was  not  sure  that  it  was  destroyed. 
The  witness  added,  he  had  been  afterwards  applied  to  for  this  license,  and 
searched  for  it,  but  he  did  not  recollect  whether  he  had  found  it  or  not, 
though  he  did  not  think  that  he  had  found  it.  Lord  Ellenborough,  C.  J., 
adverting  to  the  evidence,  in  delivering  the  judgment  of  the  court,  said : 
"  We  are  of  opinion,  that  this  evidence  satisfies  what  the  law  requires  in 
respect  of  search,  and  establishes  with  reasonable  certainty  the  fact  of  the 
license  being  lost.  It  was  not  to  be  expected,  that  the  witness  should  be 
able  to  speak  with  more  confident  certainty  to  a  fact,  to  which  his  attention 
would  not  be  particularly  drawn  at  the  time  on  account  of  any  importance 
being  suppo,sed  to  belong  to  it." 

So  in  an  action  against  the  defendant  for  publishing  a  libel,  charging  the 
plaintiff  with  having  defrauded  an  insurance  company  in  settling  a  loss 
upon  a  policy  against  fire,(3)  where  it  became  necessary,  in  proof  of  an  aver- 
ment in  the  pleadings,  to  account  for  the  non-production  of  the  policy,  with 
a  view  to  give  secondary  evidence  of  its  contents,  it  appeared  that  the 
policy,  which  had  been  effected  about  seven  years  before,  had  become  useless, 
in  consequence  of  a  second  policy  having  been  effected ;  and  that  the  first 
policy  had  probably  been  returned  to  the  plaintiff  after  settling  the  loss. 
The  clerk  of  the  plaintiff's  attorney,  a  few  days  before  the  trial  of  the 
action,  searched  for  it  in  the  plaintiff's  house,  not  only  in  every  place 
pointed  out  by4he  plaintiff,  bnt  also  in  every  place  which  the  clerk  thought 
likely  to  contain  a  paper  of  this  description  ;  the  Court  of  King's  Bench 
held  this  was  a  sufficient  search. 

And  where  it  became  necessary  to  prove  the  contents  of  an  information, 
which  had  been  taken  before  a  magistrate,  (4)  the  magistrate  proved  that 
he  had  delivered  the  information  to  the  clerk  of  the  peace  or  to  his  deputy ; 
the  clerk  of  the  peace  proved,  also,  that  no  such  information  was  to  be 
found  in  the  office ;  that  a  bill  had  been  presented  on  the  charge  in  this 
information,  which  was  rejected  by  the  grand  jury,  and  that  it  was  usual, 
in  such  cases,  to  destroy  the  informations ;  the  court  held  that  this  was  a 
sufficient  search,  without  calling  the  deputy  clerk ;  for,  if  the  information 
was  delivered  to  the  deputy,  it  was  delivered  to  him  as  agent  for  the  clerk 

had  no  place  he  could  look  with  any  prospect  of  finding  it ;  held,  insufficient  to  admit 
secondary  evidence ;  for,  said  the  court,  a  diligent  search  might  have  been  successful. 
M'Oonhay  v.  The  Centre  and  Kishacoquillas  Turnpike  Co.,  1  Pennsyl.  Rep.  437,  428.  See 
Sweigart  v.  Ijowmarter,  14  Serg.  &  Rawle,  200.  ' 

Where  a  person  has  an  interest  in  destroyijig  a  paper,  its  destruction  will  be  presumed  on 
very  slight  testimony.  This  principle  is  very  ably  illustrated  by  the  opinion  of  Wal- 
worth, Chancellor  in  Betts  v.  Jackson  (6  Wend.  Kep.  173),  on  the  question  whether  a  will, 
under  the  particular  circumstances,  was  to  be  presumed  destroyed  by  the  testator  in  his 
lifetime,  or  fraudulently  suppressed  afterwards.  See  also  per  Taylor,  C.  J.,  in  Eure  v. 
Pittman,  3  Hawks'  Rep.  364,  372.  The  law,  it  has  been  held,  presumes  that  an  accomplice 
would  destroy  a  letter  serving  to  implicate  him  as  such  ;  and  hence,  on  an  indictment 
for  forging  bank  notes,  whore  an  accomplice  was  called  and  testified  that  he  believed  a 
letter  of  this  character,  written  to  him  by  the  defendant,  was  lost,  the  court  allowed  sec- 
ondary evidence  of  its  contents,  though  no  search  for  it  had  been  made.  United  States  v. 
Doebler,  1  Bald.  Rep.  619.  See  also  Pendleton  v.  The  Commonwealth,  4  Leigh,  694 ;  also 
ante,  note  462. 

(1)  E.  V.  Johnson,  7  East,  66 ;  S.  C;  29  How.  St.  Tr.  487. 

(2)  Kensington  v.  Inglis,  8  East,  278,  288. 

(3)  Brewster  v.  Sewell,  3  B.  &  A.  296. 

(4)  Freeman  v.  Arkell,  2  B.  &  C.  494. 
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of  the  peace,  and  riot  for  his  own  purposes ;  it  should  not,  therefore,  he  pre- 
sumed to  be  among  his  private  papers,  but  rather  to  be  among  those  in  the 
custody  of  the  clerk  of  the  peace. 

*556  *  Search  in  proper  place  of  deposit.  When  it  is  the  duty  of  a  party 
possessing  an  instrument  to  deposit  it  in  a  particular  place,  and  it  is 
not  found  there,  the  presumption  is  that  it  is  destroyed ;  therefore,  where  an 
indenture  of  apprenticeship  was  traced  into  the  possession  of  the  overseers 
of  a.parish,  it  was  sufficient  to  make  search  for  it  in  the  parish  chest,  as  it 
was  the  duty  of  the  overseers  to  deposit  it  there,  (l)  So  where  a  check,  drawn 
on  account  of  the  parish,  had  been  delivered  to  the  paying  clerk ;  and  it  was 
shown  that  the  bankers  of  the  parish,  on  the  same  day,  paid  a  sum  of  that 
amount,  and  that  their  custom  was  to  return  the  canceled  checks  to  the 
paying  clerk,  and  that  they  were  deposited  in  an  apartment  in  the  work- 
house; a  search  among  the  bundles  of  checks  for  that  year,  which  were  in 
possession  of  the  clerk's  successor,  was  held  sufficient.  (2)  Arid  where  the 
high  constable  of  a  borough  proved  that  he  had  deposited  a  warrant  of 
distress,  for  non-payment  of  a  borough  rate,  in  hie  office,  and  that  he  had 
searched  there  for  it  and  could  not  find  it^  this  was  held  sufficient  to  let  in 
secondary  evidence  of  its  contents,  though  it  was  shown  that  the  town  clerk 
of  the  borough  had  access  to  his  office.  (3) 

What  is  proper  custody.  In  some  cases  it  is  difficult  to  say  what  is  the 
proper  custody  for  a  document,  or  who  is  the  person  who  would  be  legally 
entitled  to  its  possession.  In  some  instances  a  more  extensive  search  may 
be  thought  necessary  than  in  others,  according  to  the  circumstances.  In 
the  case  of  an  expired  lease  fon  example,  the  document  may  be  in  the  custody 
of  either  the  lessor  or  the  lessee; (4)  where  indeed  there  have  been  counter- 
parts executed,  the  part  signed  by  the  lessor  may  be  presumed  to  remain  in 
the  custody  of  the  lessee,  and  vice  versa.{5)  An  expired  indenture  of 
apprenticeship  sometimes  remains  with  the  master,  sometimes  with  the 
apprentice;  (6)  although  the  latter  would  appear  to  have  the  greater  interest 
in  its  preservation.  (7)  Where  the  master  of  an  apprentice,  who  was 
deceased,  having  had  a  parish  indenture  in  his  possession,  failed  in  busi- 
ness, and  an  attorney  took  the  management  of  his  affairs  and  the  custody  of 
his  papers,  which  he  inspected,  but  did  not  find  the  indenture,  it  was  held,  (8) 
that  the  proof  of  these  facts  afforded  a  sufficient  ground  for  the  admission 

of  secondary  evidence,  though  the  master's  widow  was  living,  and 
*551     no   inquiry  had  been  *made  of  her  respecting   it.     It  was  noticed, 

that  the  widow  was  not  the  executrix,  and  it  was  said  that  it  was  use- 
less to  inquire  as  to  her  possession  of  the  indenture,  after  the  evidence  of  the 
attorney,  who  had  looked  into  the  master's  papers. 

Mecent  search  not  necessary.  In  order  to  let  in  secondary  evidence  of  a 
document,  it  is  not  necessary  that  the  search  for  it  should  have  been  recent, 
or  made  for  the  purpose  of  the  cause:  although  a  recent  search  may  be 
more  satisfactory.  Thus,  it  has  been  held  (9)  that  a  search  amongst  the  proper 
papers  three  years  before  the  trial  of  a  cause  was  sufficient. 

Attesting  witnesSf  if  known,  to  be  called.     Where  an  attested  instrument 

(1)  R.  V.  Stourbridge  (Inliab's),  8  B.  &  C.  96.  And  see  MinshuU  v.  Lloyd,  2  M.  &  W.  450. 

(2)  M'G-ahey  v.  Alston,  2  M.  &  W.  306. 

(3)  Pernley  v.  Worthington,  1  M.  &  G.  491.  See  further,  Doe  d.  Welsh  v.  Langfield,  16 
M.  &  W.  497 ;  Doe  d.  Counsell  v.  Caperton,  9  C.  &  P.  112. 

(4)  See  3  M.  &  G.  253  ;  and  Plaxton  v.  Dare,  10  B.  &  C.  17. 

(5)  Hall  V.  Ball,  3  M.  &  G.  242. 

(6)  By  Maule,  J.,  Id.  247. 

(7)  Id.,  note  by  reporters. 

(8)  R.  V.  Piddlehinton,  3  B.  &  Ad.  462. 

(9)  Fitz  V.  Rabbits,  2  Mo.  &  R.  60. 


468  Of  the  Proof  of  JPrivate  Writings.  [ch.  vii. 

is  destroyed,  and  the  witness  is  known,  he  must  be  called.  (1)  Where  the 
attesting  witness's  name  is  unknown,  the  instrument  must  necessarily  Tse 
treated  as  if  unattested ;  as,  where  the  plaintiff  brought  an  action  on  a 
bond  that  had  been  lost,  and  a  witness  stated  that  there  were  names  of 
attesting  witnesses  on  the  bond,  but  that  he  did  not  know  the  names ;  Lord 
Kenyon,  C.  J.,  held,  that  the  plaintiff  might  recover  without  the  evidence 
of  an  attesting  witness.  (2)  In  all  such  cases  it  is  of  course  to  be  under- 
stood that  the  absence  of  the  instrument,  and  the  absence  also  of  the  evi- 
dence of  attesting  witnesses  is  satisfactorily  accounted  for  and  explained. 

Power  of  attorney,  secondary  evidence  of.  On  the  impeachment  of  Lord 
Melville,  (3)  the  committee  of  managers,  in  order  to  prove  the  contents  of 
a  letter  of  attorney  (under  which,  it  was  said,  Douglas  had  been  authorized 
by  Lord  Melville  to  apply  to  the  treasury  for  moneys,  from  time  to  time,  as 
his  paymaster),  offered  in  evidence  an  entry  book,  kept  in  the  Exchequer, 
which  book  contained  entries  of  all  the  letters  of  attorney  for  the  receipt  of 
money  at  the  Exchequer.  It  was  satisfactorily  proved,  that  no  such  letter 
had  been  found,  on  a  diligent  search,  among  Douglas's  papers  shortly  afber 
his  death ;  it  was  proved,  also,  th^t  an  official  order  had  been  made  out  for 
Douglas  to  receive  money,  under  a  letter  ,of  attorney ;  and  the  fact  of 
Douglas's  appointment  as  paymaster  clearly  appeared  from  a  letter  in  Lord 
Melville's  handwriting,  dated  only  two  days  after  the  date  of  the  proposed 
entry.  The  clerk  of  the  office  also  proved,  that  he  had  made  the  entry 
from  jjhe  original  letter  of  attorney ;  which  entry  purported  to  contain  the 
names  of  persons,  as  attesting  witnesses  to  the  letter.     After  argument, 

the  entry  was  rejected.  "  There  is  no  legal  proof,"  said  the  Lord 
*558     Chancellor,  "of  Lord  Melville's  *handwriting  ;  it  does  not  appear, 

whether  the  attesting  witnesses  are  living  or  dead  ;  nor  does  it  appear 
that  Mr.  Douglass  ever  received  any  money  under  that  appointment."  For 
these  reasons,  it  was  determined,  that  the  managers  had  not  entitled  them- 
selves to  read  the  paper.  Upon  this  the  managers  proceeded  further,  and 
tendered  in  evidence  a  certificate  signed  by  Douglas  as  paymaster,  and  given 
by  him  to  the  navy-office,  acknowledging  the  receipt  of  money  by  him  at 
the  Exchequer;  the  managers  then  produced  entries  in  the  bank-books, 
signed  by  Lord  Melville  and  Douglas,  in  the  common  form  of  opening  an 
account ;  and  afterwards  called  a  witness,  whose  name  and  description  corres- 
ponded with  the  name  and  description  of  one  of  the  attesting  witnesses  in 
the  proposed  entry,  and  this  witness  stated  that  he  had  some  recollection, 
though  very  slight  (for  the  entry  bore  date  about  twenty-four  years  before 
that  time),  of  providing  a  stamp  for  the  power  of  attorney  from  Lord  Mel- 
ville to  Douglas,  and  of  attesting  it  at  the  navy  pay-office.  Upon  this  evi- 
dence the  Lord  Chancellor  declared  his  opinion,  that  the  entry  was  admissi- 
ble, and  the  Lords  allowed  it  to  be  i-ead.  (4) 

Appointment  to  an  office,  secondary  proof  of.  On  the  hearing  of  an  appeal 
against  an  order  of  removal,  (5)  the  principal  question  was,  whether  one  per- 
son only,  or  more  than  one,  had  been  appointed  overseer  in  a  particular  year ; 
the  respondents,  who,  in  order  to  vacate  an  indenture  of  apprenticeship,  had 
to  prove,  that  only  one  overseer  had  been  appointed  in  that  year,  had  given 
notice  to  the  apjjellants  to  produce  all  books  and  writings  in  their  custody 
and  power,  relating  to  the  appointments  of  overseers ;  the  appellants- beino- 

{Vi  Gillies  v.  Smither,  2  Stark.  R.  528. 

(2)  Keeling  v.  Ball,  Peake  Bv.  App,  83.  The  loss  being  established  and  the  name  of 
the  attesting  witness  not  known,  it  is  sufficient  to  prove  the  execution  of  the  instrument 
Magee  v.  Osborn,  33  N.  Y.  Rep.  669. 

(3)  39  How.  St.  Tr.  723. 

(4)  29  How.  St.  Tr.  739. 

(5)  R.  V.  Stoke  Holding,  1  B.  &  A.  173. 
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called  upon  to  produce  under  this  notice,  produced  one  parish-book,  which 
was  the  only  one  in  existence,  and  the  parish  officer,  who  produced  it, 
proved  that  no  appointments  were  kept  by  the  parish,  the  respondents  then 
proceeded  to  inquire  of  a  witness,  as  to  there  having  been,  in  the  particular- 
year,  one  or  more  overseers ;  but,  on  an  objection  being  taken,  the  Court  of 
Quarter  Sessions  held,  and  the  Court  of  King's  Bench  afterwards  con- 
firmed their  opinion,  that  as  the  appointments  had  been  in  writing,  parol 
evidence  could  not  be  admitted,  "The  question,"  said  Lord  Ellenborough, 
C.  J.,  "  is,  whether  the  justices  below  have  done  wrong  in  rejecting  the 
parol  evidence.  This  is  clear,  that  the  parol  evidence  could  not  be  admit- 
ted, until  the  case  was  ripe  for  the  admission  of  secondary  evidence ;  now 
it  could  not  be  considered  as  ripe  for  that  purpose,  until  the  respondent  par- 
ish had  exhausted  all  the  proper  means  of  procuring  the  primary  evidence. 
Have  they  done  this  ?    First,  as  to  the  appointment  itself,  they  gave   a 

notice  to  the  payish ;  and,  supposing  the  parish  had  the  actual  cus- 
*559    tody,  that  notice'  would  have  been  sufficient,  but  this  *does  not  appear 

Have  they  then  the  legal  custody?  Certainly  not;  for  the  legal 
custody  is  in  the  officer,  who  is  the  person  most  interested  in  the  instrument, 
and  who  requires  its  production  as  a  sanction  for  those  acts  which  he  may 
be  called  upon  to  do  under  its  authority.  Now,  here  there  has  not  been  any 
notice  to  the  overseer  himself  I  think,  therefore,  that,  as  in  this  case  there 
has  been  an  omission  of  the  means  of  exhausting  the  primary  evidence, 
recourse  could  not  be  had  to  that  of  a  secondary  nature."(l). 

AnsiBers  to  inquiries  in  search  for  a  missing  paper.  Some  questions 
have  arisen  as  to  the  admissibility  and  the  sufficiency  of  answers  to 
inquiries  made  in  the  course  of  a  search  after  missing  documents  —  and 
this,  as  well  in  the  case  where  the  persons  giving  the  answers  are  living, 
as  where  they  are  deceased.  As  evidence  of  this  nature  is  received  merely 
for  the  purpose  of  satisfying  the  judge  as  to  the  sufficiency  of  search, 
there  are  several  cases  in  which  the  statements  of  deceased  persons  have 
been  admitted.(2)  But  in  one  case,(3)  upon  an  appeal  against  an  order  of 
removal,  where  the  appellants  relied  on  a  settlement  of  a  deceased  party 
by  apprenticeship,  and,  in  order  to  let  in  parol  evidence  of  the  indenture, 
called  the  widow  of  the  deceased,  who  stated  that  her  husband  in  his  last 
illness  told  her,  that  he  received  his  indentures  from  his  master  at  the  «nd 
of  his  apprenticeship,  and  wore  them  out  in  his  pocket ;  it  was  held,  that, 
without  further  proof  of  inquiry  after  this  indenture,  evidence  of  the  con- 
versation was  not  admissible.  (4) 

(1)  See  Hart  v.  Hart,  1  Hare,  1,  as  to  tlie  search  for  a  document  at  a  merchant'  counting- 
house.  And  further,  on  the  proof  of  the  loss  of  writings,  see  MinshuU  v.  Lloyd,  2  M.  & 
W.  450.  As  to  loss  of-sheriff's  warrant,  see  Bligh  v.  Wellesley,  2  C.  &  P.  400 ;  R.  v. 
North  Bedburn,  Cald.  453.  As  to  loss  of  an  assignment  under  a  commission  of  bank- 
ruptcy before  enrollment,  see  Giles  v.  Smith,  1  C,  M.  &  K.  462.  Various  questions  have 
arisen  in  the  ecclesiastical  courts  respecting  proof  of  the  loss  of  testamentary  instru- 
ments.    See  Wargent  v.  Hollings.  4  Hagg.  Com.  R.  349. 

(2)  See  R.  v.  Morton,  4  M.  &  S.  48 ;  infra,  p.  567. 

(3)  R.  V.  Rawden,  3  A.  &  E.  156. 

(4)  Note  473. —  We  observed  ante  (note  446),  that  the  proof  of  a  paper  being  lost  or 
destroyed,  was  either  positive  and  direct,  or  circumstantial.  In  the  former  case,  if  the 
party  who  seeks  to  introduce  secondary  evidence,  assented  to  the  destruction,  very  little 
difficulty  can  arise  ;  for  then,  in  general,  the  only  further  inquiry,  in  order  to  determine 
whether  secondary  evidence  shall  be  received,  will  be  as  to  the  motive  with  which  the 
thing  took  place.  Did  the  party  destroy  the  instrument  with  a  fraudulent  design,  or  was 
it  done  bona  fide,  or  under  a  mistake  1  If  the  former,  he  will  usually  be  precluded  from 
resorting  to  secondary  evidence,  but  in  the  latter  case  it  is  otherwise. 

Where  direct  and  positive  proof  is  unattainable,  the  case  will  usually  be  attended  with 
more  embarrassment.  The  law  demands  that  the  best  evidence  shall  be  offered  of  which 
the  nature  of  the  case  admits,  and  which  is  in  the  power  of  the  party  to  produce. 
Secondary  evidence  is  not  admissible,  if  by  reasonable  diligence  the  original  could  have 
been  produced ;  but  the  degree  of  diligence  will  depend  on  the  nature  of  the  transaction 
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to  whicli  the  paper  relates,  the  apparent  value  of  tlie  paper,  and  other  circumstances. 
Per  Baldwin,  J.,  in  United  States  v.  Doebler,  1  Bald.'-Eep.  519,521.  The  rigor  of  the' 
old  common-law  rule  has  been  relaxed  in  this  respect ;  and  the  non-production  of 
*560  instruments  is  now  excused  for  reasons  more  general  and  less  specific,  *upou 
grounds  more  broad  and  liberal  than  were  formerly  admitted.  Per  Cv/riam,  in 
Livingston  v.  Rogers,  1  Cain.  Cas.  in  Er.  37 ;  S.  C,  2  John.  Cas.  488.  In  general,  the 
party  should  give  all  the  evidence  reasonably  in  his  power,  tb  prove  the  loss.  Per  Hall, 
J.,  in  Dumas  v.  Powell,  3  Dev.  104.  He  is  not  bound,  however,  to  furnish  the  strongest 
possible  assurance  of  the  fact:  ,  If  any  suspicion  hangs  over  the  instrument,  or  that  it  is 
designedly  withheld,  a  rigid  inquiry  should  be  made  into  the  reasons  of  its  non-production. 
But  where  there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reasonable  diligence 
to  obtain  the  original.  Per  Thompson,  C.  J.,  in  Minor  v.  Tillotson,  7  Peters'  Rep.  99,  101. 
In  practice,  when  there  is  no  ground  of  suspicion  that  the  paper  is  intentionally  sup- 
pressed, nor  any  discernible  motive  for  deception,  courts  are  extremely  liberal  in  regard 
to  secondary  evidence.  Per  Phelps,  J.,  in  Proprietors  of  Braintree  v.  Battles,  6  Verm. 
Rep.  399.  The  rule  must  be  so  applied  as  to  promote  the  ends  of  justice,  and  guard 
against  fraud  and.  imposition.  If  the  circumstances  justify  a  well  grounded  belief  that 
the  original  paper  is  kept  back  by  design,  no  secondary  evidence  ought  to  be  admitted  ; 
but  when  no  such  suspicion  attaches,  and  the.paper  is  of  tfiat  description  that  no  doubt 
can  arise  as  to  the  proof '  of  its  contents,  there  can  be  no  danger  in  admitting  secondary 
evidence.  Per  Thompson,  C.  J.,  in  Rener  v.  Bank  of  Columbia,  9  Wheat.  581,  587  ;  per 
Baldwin,  J.,  in  United  States  v.  Doebler,  1  Bald.  Rep.  531.  Ordinary  diligence  in  ordi- 
nary cases  is  enough.  Underwood  v.  Lane,  1  Dev.  Rep.  173,  175.  Where  the  proof  of 
loss  adduced  establishes  the  fact  with  reasonable  certainty,  nothing  more  is  required. 
Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Rep.  196 ;  Ben  v.  Peete,  2  Rand.  Rep.  542. 
Evidence  which  induces  a  fair  presumption  of  loss  will  be  enough.  Said  in  Jackson  ex 
dem.  Donaldson  v.  Lucett,  S  Cain.  Rep.  367,  on  the  authority  of  Livingston  v.  Rogers,  1 
Cam.  Cas.  in  Er.  27 ;  S.  C,  2  John.  Cas.  488.  No  other  than  circumstantial  evidence  of  loss 
can  generally  be  expected :  it  will,  therefore,  usually  suffice  that  the  paper  has  been 
sought  for  where  it  might  be  supposed  likely  to  be  found,  or  was  usually  kept,  and  that 
the  search  was  fruitless.    Per  Colcock,  J.,  in  Peay  v.  Pickett,  3  M'Cord's  Rep.  322. 

From  the  foregoing  observations  extracted  from  several  cases,  it  will  be  seen  that  but 
very  few  propositions  of  a  general  character  can  be  safely  advanced  on  this  subject.  The 
sufBciency  of  the  proof  given,  by  way  of  allowing  a  resort  to  secondary  evidence  is,  in 
general,  a  preliminary  point  addressed  to  and  to  be  determined  by  the  court  exclusively, 
and  upon  which  they  are  to  pass  in  view  of  the  peculiar  features  which  may  chance  to 
characterize  each  case  as  it  arises.  See  Tate  v.  Penne,  7  Mart.  Lou.  Rep.  (N.  S.)  448, 551 ; 
Eure  V.  Pittman,  3  Hawks'  Rep.  864  ;  Th'e  Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296  :  Tay- 
loe  V.  Riggs,  1  Peters'  Rep.  591,  596,  597  ;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John. 
Rep.  591,  596,  597.     See  ante,  note  446. 

In  some  cases,  the  law  taking  cognizance  of  certain  known  rules  of  conduct,  readily 
yields  to  the  presumption  that  the  paper  is  destroyed  or  lost ;  as  where  the  paper  has 
ceased  to  be  of  any  apparent  value,  and  no  one  had  an  interest  in  its  preservation.  So, 
too,  where  the  person  to  whose  custody  the  paper  belonged,  if  it  existed,  had  a  direct 
interest  in  destroying  it.     See  the  text ;  also  the  next  preceding  note. 

Some  presumption  of  loss  may  arise  from  lapse  of  time,  in  certain  cases,  which  will 
be  taken  into  account  in  determining  the  question  of  diligent  search.  Per  Story,  J., 
delivering  the  opinion  in  Patterson  v.  Winn,  5  Peter's  Rep.  242,  243. 

But  in  ordinary  cases,  where  no  such  circumstances  intervene,  the  rule  is  more  rigid. 
And  the  person  with  whom  the  instrument  would  be  likely  to  be  found,  must  be  called 
to  account  for  it ;  and  the  places  where  it  would  probably  be  deposited,  should  appear  to 
have  been  diligently  searched.  Eure  v.  Pittman,  8  Hawks'  Rep.  364  Jackson  ex  dem. 
Bush.  v.  Hasbrouck,  13  John.  Rep.  192 ;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John. 
Rep.  193  ;  Dan  v.  Brown,  4  Cowen's  Hep.  483  ;  M'Conliay  v.  The  Centre  and  Kishacoquil- 
las  Turnpike  Co.,  1  Pennsylv.  Rep.  426  ;  Luce  v.  Sinvely,  4  Watts'  Rep.  396  :  Patteraon 
V.  Winn,  5  Peters'  Rep.  339,  240,  243,  348. 

In  respect  to  the  places  to  be  searched,  we  are  to  be  guided  by  presumptions  arising 
from  the  facts  of  the  case.  Where  the  law  made  the  surrogate's  office  the  place  of 
deposit  for  an  ancient  will,  ineflfectual  search  there  was  held  sufficient  to  authorize  sec- 
ondary evidence.  Jackson  ex  dem.  Schuyler  v.  Russell,  4  Wend,  543.  So,  as  »  general 
rule,  where  the  custody  of  a  paper  is  committed  by  law  to  a  particular  officer  as  such, 
search  at  his  office  and  among  his  official  papers  is  prima  facie  sufficient.  Proprietors  of 
Braintree  v.  Batttles,  6  Vermont  reports,  899.  If  a  deed  alleged  to  be  lost,  appear  to 
have  been  acknowledged  preparatory  to  recording  it,  the  recorder's  office  should 
*561  be  searched.  Semble,  Little  v.  Delancy,  5  Binn.  Reports,  270,  per  *Tilghman, 
C.  J. ;  Id.  195  per  Yeates,  J.  Evidence  by  a  person  that  he  had  delivered  a  deed 
to  the  county  clerk' to  be  recorded,  and  of  inelfectual  search  for  such  deed  at  the  clerk's 
office,  is  not  sufficient  unless  it  be  shown  that  it  was  never  redelivered.  Jackson  ex  dem. 
Dunbar  v..  Todd,  3  John.  Uep.  300.  But  if  search  had  also  been  made  among  the  papers 
of  the  grantee,  it  would  probably  have  been  sufficient.  M'Mullen  v.  Brown  1  Harp 
Rep.  76. 
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Where  an  affidavit  ouglit  regularly  to  be  in  the  custody  of  the  person  or  officer  before 
whom  it  was  taken,  dili_gent  and  ineffectual  search  among  his  papers  by  him  and  his 
clerk  was  held  sufficient.  Harper  v.  Cook,  1  Carr.  &  Payne,  139.  So,  where  it  appeared 
from  a  certificate  of  a  state  treasurer,  indorsed  on  an  exemplified  copy  of  the  certificate  of 
appraisers,  that  the  original  certificate  of  the  appraisers  had  been  delivered  to  C,  held, 
that  as  against  the  state,  search  among  the  papers  of  C.  was  sufficient  to  allow  secondary 
evidence.  Jackson  ex  dem.  Swartwout  v.  Cole,  4  Cowen's  Rep.  595,  596.  Secondary  evi. 
dence  of  the  execution  and  contents  of  an  indenture  of  apprenticeship  was  admitted  under 
the  following  circumstances :  The  mother  of  the  pauper  stated,  that  at  about  twenty- 
four  years  ago,  she  received  money  from  the  parish  of  S.  to  put  her  son  out  apprentice,  and 
that  she  accordingly  put  him  out ;  that  the  indenture  was  signed  by  her,  the  pauper, 
and  the  master,  and  by  a  witness  ;  that  she  gave  it  to  the  wife  of  a  market  gardener  who 
attended  the  market  of  S.,  to  take  to  the  overseers  of  the  parish  of  S.;  that  the  market 
gardene*  and  his  wife  were  both  dead,  the  latter  having  survived  her  husband  ;  that  she 
did  not  know  whether  the  market  gardener's  wife,  had  left  any  will,  but  had  heard  that 
she  had.  Search  had  been  made  in  the  parish  chest  of  S.  for  the  indenture,  but  it  could 
not  be  fovmd.  The  court  were  of  opinion  that  as  the  indenture,  if  it  had  been  handed 
over  to  the  overseers,  would  have  been  deposited  in  the  parish  chest,  the  presumption, 
from  its  not  being  found  there,  was,  that  it  was  lost  or  destroyed.  Bex  v.  Inhabitants  of 
Stourbridge,  8  Barn.  &  Cress.  97 ;  S.  C,  3  Mann.  &  Eyl.  43.  An  unsuccessful  search  for 
the  appointment  of  a  deceased  overseer,  made  in  the  parish  chest,  and  also  among  the 
papers  of  a  person  who  had  acted  as  executor  of  the  overseer,  and  who  was  dead,  was 
held  sufficient  to  let  in  inferior  evidence  of  its  contents.  And  strict  proof  of  executorship 
for  this  purpose,  it  was  held,  need  not  be  adduced.  The  King  v.  Witherly,  4  Mann.  & 
Ryl.  734,  737.  Search  for  a  will  should  be  made  in  thos^places  where  it  would  most  pro- 
bably be  found ;  as  in  the  testator's  desk ;  or  wherever  he  kept  his  valuable  papers. 
Jackson  ex  dem.  Brown  v.  Betts,  9  Cowen's  Rep.  808 ;  Dan  v.  Brown,  4  Id.  483.  So  his 
executors  should  be  applied  to.  Jackson  ex  dem.  Bush  v.  Hasbrouck,  13  John.  Rep.  194. 
And  others  to  whose  possession  it  may  be  traced.  Id.  If  it  appear,  or  is  presumed  to 
have  been  deposited  at  a  public  office,  search  should  be  made  there.  Dan  v.  Brown, 
»upra  ;  Jackson  ex  dem.  Schuyler  v.  Russell,  4  Wend.  543.  See  Jackson  ex  dem.  Bush  v. 
Hasbrouck,  12  John  Rep.  193,  194,  S.  P.  If  the  cashier  of  a  bank  swears  that  a  paper 
was  received  and  filed  among  the  papers  of  the  bank,  proof  of  diligent  search  among  the 
papers  of  the  bank  will,  it  seems,  be  sufficient,  Taunton  Bank  v.  Richardson,  5  Pick. 
Rep.  436,  443.  Proof  that  a  ship's  papers  were  seized  with  her  and  delivered  into  the 
court  where  she  was  condemned  ;  but  that  a  certain  paper  belonging  to  her  could  not  be 
found  there  on  search,  is  sufficient  evidence  of  loss  to  warrant  parol  evidence  of  its  con- 
tents. Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Rep.  404.  In  Peay  v.  Pickett  (3  M'Cord, 
318),  the  plaintiff  claimed  title  under  a  sale  by  the  executors  of  R.,  who  derived  his  title 
from  D.,  the  Tatter  having  obtained  his  from  N.  Search  had  been  made  among  R.'s  papers 
for  the  deed  from  J^^.  to  D.,  but  without  effect,  and  also  at  the  register's  office.  The  deed 
was  executed  in  1779,  and  the  cause  was  tried  some  time  about  the  year  1834.  At  the 
time  the  deed  was  executed,  there  was  only  one  register's  office  in  the  state,  viz  :  at 
Charleston  ;  which  city,  a  few  months  after  the  execution  of  the  deed,  fell  into  the  hands 
of  the  British.  The  court,  under  these  circumstances,  held  the  presumption  strong,  that 
the  deed  was  destroyed  or  lost  through  the  agency  of  the  enemy,  while  at  the  register's 
office,  and  therefore  allowed  it  to  be  established  by  a  certified  copy  froni  that  office.  See 
Rochell  V.  Holmes,  3  Bay's  Rep.  487. 

Where  the  house  of  a  person  in  whose  custody  marriage  articles  were  presumed  to 
have  been  kept,  had  been  ransacked  by  French  troops  and  rebels,  and  many  papers  therein 
destroyed ;  held,  that  unavailing  search  at  the  house,  and  at  the  house  of  the  executor  of 
Buch  person,  was  prima  facie  evidence  of  the  articles  having  been  destroyed.  Lorton  v. 
Gore,  1  Dow  &  Clark,  190.  In  Jackson  ex  dem.  Livingston  v.  Neely  (10  Johns.  Rep.  374), 
the  plaintiff  sought  to  establish  a  power  of  attorney  under  which  a  deed  had  been 
*563  given  by  secondary  evidence.  It  appeared  that  *the  widow  of  R.  C.  I.,  to  whom 
the  deed  was  given,  at  the  time  of  his  death  had  possession  of  a  trunk  of  papers 
belonging  to  him ;  that  she  occasionally  delivered  papers  to  the  executors  as  they 
required  ;  that  she  subsequently  married,  and  two  years  after  her  marriage  the  trunk 
and  papers  in  it  were  consumed  by  fire  ;  but  whether  the  power  of  attorney  was  among  the 
papers  did  not  appear.  It  was  not  among  the  papers  delivered  to  the  executors ;  nor  was 
it  to  be  found  in  the  office  of  the  clerk  of  the  county  where  the  deed  was  deposited  for 
record.  These  facts  were  held  sufficient  to  let  in  parol  evidence  of  the  existence  and  con- 
tents of  the  power. 

As  to  the  persons  to  be  called  on  to  account  for  the  instrument,  the  general  rule  points 
to  those  who  may  be  presumed  to  have  it  in  their  possession,  or  under  their  control. 
Some  observations,  showing  who  are  regarded  as  the  presumptive  possessors  of  particular 
papers,  will  be  found  ante,  note  448.  We  there  saw,  among  other  things,  that,  in  the 
first  instance,  the  person  legally  entitled  to  the  possession  will  be  presumed  to  have  it. 
See  Per  f'aris,  J.,  in  Kent  v.  Weld,  3  Fairf.  Rep.  461.  And  though  it  may  not  be  usual 
for  persons,  whose  lands  are  sold  on  execution,  to  deliver  up  the  title  deeds  to  the  pur- 
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chaser,  yet,  if  one  of  the  title  deeds  is  sought  to  be  proved  by  secondary  evidence,  it  must 
appear  that  the  purchaser  has  been  inquired  of.  Little  v.  Delaney,  5  Binn.  366,  370.  See 
Nicholson  v.  Hilliard,  1  N.  Car.  Law  Repos.  353,  354.  Where  A.  assigned  to  B.,  and  B., 
upon  his  marriage,  conveyed  to  trustees  upon  certain  trusts,  subject  to  the  payment  of 
rents,  &c,,  to  him  for  life ;  held,  that  it  was'  not  necessary,  in  order  to  the  admission 
of  secondary  evidence  of  the  assignment  from  A.  to  B.,  to  ,prove  search  among  the  papers  of 
the  trustees.  Fury  v.  Smith,  1  Hud.  &  Brooke,  735.  If' the  paper  is  traced  to  the  hands 
of  a  particlilar  person,  he  must,  in  general,  be  called  and  sworn  to  account  for  it.     See 

5.  P.,  Jackson  ex  dem.  Bush  v.  Hasbrouck,  13  John.  Hep.  193,  195.  Where  a  will  was 
traced  into  the  hands  of  a  female,  who  had, been  summoned  by  both  parties,  and  did  not 
appear ;  held  that,  before  secondary  evidence  could  be  received,  she  must  be  regularly 
called  into  court  by  a  .svhpmna  duces  tecum,  to  give  some  account  of  it.    Eure  v.  Pittman, 

3  Hawks'  Rep.  864.  A  letter  was  received  by;A.,  who  immediately  handed  i^  lo  his 
daughter,  to  take  care  of,  as  was  his  practice  with  other  letters ;  held,  that  diligent  search 
in  air  places  where  A.'s  letters  were  kept,  would  not  answer  without  calling  the  daughter ; 
and  tlus,  though  it  appeared  that  the  daughter  aided  in  making  search.  Parkins  v. 
Cobbet,  1  Carr.  &  Payne,  383.  So,  where  W.,  having  received  a  manuscript  advertise- 
ment, left  it  with  a  printer,  by  whom  it  was  published,  and  W.  testified  that  he  had  not 
inquired  of  the  printer,  and  had  made  no  particular  search  for  it  among  his  own  papers, 
but  was  of  opinion  it  was  lost ;  the  court  held  a  copy  inadmissible,  and  that  inquiry  should 
have  been  made  of  the  printer.  Sweigart  v.  Lowmarter,  14  Serg.  &  Rawle,  300.  See 
M'Conhay  V.  The  Centre  and  Kisnacoqulllas  Turnpike  Co.,  1  Pennsyl.  Rep.  437, 438,  stated 
ante,  note  473.  Where  an  attorney  testified  that  he  filed  a  note  among  the  papers  in  a 
cause,  that  he  had  since  search^  and  could  not  find  it,  that  the  last  he  saw  of  it,  it  was 
in  the  possession  of  H.  T. ;  heldj  that  without  some  effort  made  for  obtaining  the  testi- 
Baony  of  H.  T.,  or  some  excuse  shown  for  not  having  done  so,  secondary  evidence  was 
inadmissible.  Judson  v.  Eslard,  1  Alab.  Eep.  71.  If  the  paper  be  traced  to  the  hands  of 
an  agent  of  the  party  offering  secondary  evidence,  the  rule  is  more  strict  than  in  other 
cases.  And  if  it  is  shown,  that  he  has  gone  off  to  another  state,  having  carried  jt  along 
with  him,  a  commission,  it  seems,  should  be  sent  to  examine  him  and  account  for  his 
absence.  Bunch's  Adm'r  v.  Hurst's  Adm'r,  3  Dess.  Eq.  Rep.  390,  391.  Qu£re,  whether 
this  strictness  would  be  enforced  except  where  there  was  some  suspicion  of  a  designed 
suppression  of  the  paper.  Where  a  person  to  whose  custody  an  instrument  is  traced,  or 
properly  belongs,  is  dead,  inquiry  should  be  made  of  the  family,  and  some  one  of  them 
must  be  called  as  a  witness,  if  practicable ;  otherwise,  the  party  will  pot  be  allowed  to 
gp  into  secondary  evidence.    Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Rep.  193, 196. 

So,  semble,  the  executors  of  the  deceased  person  should  be  applied  to.  P&r  Curiam  in 
Jackson  ex  dem.  Bush  v.  Hasbrouck,  13  John.  Rep.  194.  See,  further,  what  is  said  in 
Kent  V.  Weld,  S-Fairf  Rep.  461.  Where  both  the  plaintiffs,  in  an  action  upfn  a  lost  note 
brought  by  them  as  executors,  made  aifidavit  that  they  had  never  had  the  note  in  their 
possession ;  and  one  of  them  testified  to  diligent  and  ineffectual  search  among  the  papers 
of  the  testator ;  stating,  also,  that  his  co-executor  had  had  very  little  to  do  with  the  settle- 
ment of  the  estate ;  held,  that  this  was  sufiicient  to  let  in  secondary  evidence ;  especially, 
as  the  other  executor  had  left  the  county,  and  there  was  some  evidence  in  the  case  tend- 
ing to  show  that  the  note,  since  the  testator's  death,  had  been  in  the  defendant's  possession. 

Page  V.  Page,  15  Pick.  Rep.  368. 
*563    *The  cases  requiring  the  person  to  whom  a  paper  has  been  traced,  tolje  called  in 

order  to  account  for  it,  proceed  upon  the  presumption  that  it  may  be  still  in  his 
possession.  This  presumption,  however,  is  liable  to  be  rebutted  (see  Fury  v.  Smith,  1 
Hud.  &  Brooke  Rep.  748,  749 ;  Page  v.  Page,  mpra) ;  and  sometimes  the  very  inquiry 
which  traces  the  paper  to  the  custody  of  a  particular  person  at  the  same  time  shows  that 
he  no  longer  has,  it,  so  as  to  supersede  the  necessity  of  calling  him.     See  Rex  v.  Morton, 

4  Maule  &  Sel.  Rep.  48,  stated  in  the  text.  Where  subscription  papers  belonging  to  a 
corporation  were  delivered  to  certain  persons  a  long  time  ago  for  a  temporary  purpose, 

6.  g.  to  obtain  subscribers ;  held,  that  the  presumption  was  not  that  they  still  continued  in 
the  possession  of  such  persons,  but  that  they  had  been  returned ;  and  therefore  search 
among  the  papers  of  the  corporation  and  of  the  clerk  who  acted  at  the  time,  was  adjudged 
sufficient,  without  calling  those  who  circulated  the  subscriptions.  Central  Turnpike  Com- 
pany V.  Valentine,  10  Pick.  Rep.  143. 

The  testimony  of  a  third  person,  showing  thorough  search  by  him  among  the  papers  of 
one  to  whom  a  paper  is  traced,  has  been  held  in  a  few  cases  to  supersede  the  necessity 
o'f  calling  the  latter.  See  per  Best,  C.  J.,  in  Parkins  v.  Cobbett,  1  Carr.  &  Payne,  283, 
I  stated  supra.  This  was  held  of  search  made  at  the  surrogate's  office  for  a  will,  the  witness 
having  searched,  by  the  assistance  and  under  the  direction  of  the- surrogate,  in  all  places 
vwhere  it  would  be  likely  to  be,  if  in  the  office.  Jackson  ex  dem.  Schuyler  v.  Russell,  4 
'Wend.  Rep.  543.  In  Minor  v.  Tillotson  (7  Peters'  Rep.  99),  a  title  deed  to  W.  H.,  under 
whom  the  plaintiff  claimed,  was  sought  to  be  established ;  the  plaintiff  traced  it'  to  the 
possession  of  W.  H.,  and  his  attorney  swore  that-  he  applied  to  W.  H.  for  it,  who  handed 
him  a  bundle  of  papers  as  containing  all  the  titles  to  his  Housmas  lands  (the  premises  in 
dispute  "being  apart);  but  that  on  examination  it  did  not  contain  the  deed  in  question. 
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The  court  held,  that  as  the  circumstances  left  no  room  for  the  supposition  that  the  plain- 
tiff was  acting  otherwise  than  in  good  faith  in  offering  secondary  evidence,  a  copy  was 
admissible  without  calling  W.  H.  to  testify  that  the  deed  was  not  in  his  possession.     They 
speak  of  the  search  as  equivalent  to  the  witness  having  had  free  access  to  all  W.  H.'s 
papers,  and  say  that  it  was  made  under  all  the  advantages  and  prospect  of  finding  the 
deed,  that  could  have  been  afforded  to  W.  H.  himself ;  the  witness  having  been  for  this 
purpose  in  the  full  possession  of  W.  H.'s  papers.     Id.  p.  101.    These  remarks  of  the  learned 
.judge  who  delivered  the  opinion  lead  us  to  suppose  that  there  were  other  facts  in  the  case 
beyond  what  appear  in  the  report.    For,  how  could  the  witness  know  that  the  papers 
handed  to  him  were  all  the  titles  of  W.  H.  except  from  W.  H.'s  unsworn  representation  to 
him?    If  the  witness  had  examined  papers  in  the  presence  of  W.  H.,  and  apprised  him 
that  the  deed  required  was  not  among  them,  and  W.  H.  hid  then  made  search  in  the  wit- 
ness's presence,  the  case  would  have  been  strengthened ;  but  this  does  not  appear  to  have 
been  done.    Thompson,  J.,  who  delivered  the  opinion,  relied  upon  the  case  of  Caufman  v. 
Congregation  of  Cedar  Springs  (6  Binn.  Rep.  59),  as  directly  sustaining  the  doctrine  laid 
down.    The  latter  case  originated  in  the  Common  Pleas,  and  came  before  the  Supreme 
Court  of  Pennsylvania  on  error.    The  writing  in  question  there  had  been  deposited  in  the 
hands  of  J.  G,  as  trustee  for  the  parties.    J.  C  removed  to  another  county,  and  on  doing 
so  placed  the  writing  in  the  hands'  of  his  father.    The  father  suTjsequently  died,  and  all 
his  papers  came  to  the  hands  of  J.  S.,  his  son-in-law.    J.  S.,  with  one  K.,  made  diligent 
search  among  the  papers,  but  could  not  find  the  writing.    These  facts  were  sworn  to  by 
J.  C.  and  K.,  and  the  objection  was  that  J.  S.,  the  son-in-law,  should  be  called ;  but  the 
Common  Pleas  overruled  the  objection,  and  allowed  secondary  evidence  to  be  given,  and 
the  Supreme  Court  affirmed  the  judgment.    The  testimony  was  taken  previous  to  the 
trial  under  a  rule  of  court,  in  the  form  of  depositions ;  and  Tilghman,  C.  J.,  placed  con- 
siderable stress  on  this  fact,  as  showing,  that  if  the  party  objecting  had  suspected 
collusion  or  negligence  in  the  search  made  by  J.  S.  and  K.,  he  might  have  examined  J.  S. 
under  oath ;  for  he  had  full  knowledge  of  the  particular  search,  and  all  the  evidence 
intended  to  be^relied  on  to  prove  it,  in  time  to  have  done  so.    Id.  pp.  63,  64.    Yeates,  J., 
who  together  vrith  Tilghman,  C.  J.,  delivered  the  only  opinions  in  the  case,  alluded  to 
the  same  circumstance,  and  connected  it  with  the  strong  language  of  K.'s  deposition,  in 
which  he  swore  that  all  the  papers  of  J  S.'s  father  were  carefully  examined,  and  that  the 
agreement  could  not  be  found.    Id.  pp.  64,  65.    It  seems,  also,  that  J.  S.,  arid  K.  searched 
in  the  presence  of  each  other,  so  that  the  testimony  of  K.  went  in  some  measure  to  prove 
the  search  made  by  J.  S.     We  do  not  perceive,  therefore,  that  even  this  case,  which  goes 
perhaps  to  the  extent  of  allowable  latitude,  sustains  the  entire  ground  covered  by 
*564    Minor  v.  Tillotson.    Nor  does  Jackson  ex  dem.  *  Schuyler  v.  Russell  {supra),  support 
it  in  all  its  features.     In  the  latter,  the  witness  called  and  searched  every  one  of 
the  bundles  in  the  oflBce  where  the  will  would  have  been  found,  if  in  the  ofiice,  and  all 
which  would  have  been  searched  by  the  surrogate.    He  searched,  moreover,  with  the 
assistance  of  the  surrogate.    These  facts  could  all  be  known,  independent  of  hearsay.    But 
in  Minor  v.  Tillotson,  neither  the  witness  nor  the  court  could  know  that  the  bundle 
searched  was  even  the  probable  place  of  finding  the  paper,  if  in  existence,  save  from  W. 
H.'s  unaided  declaration. 

Hearsay  is  inadmissible  to  prove  search,  loss,  &c.  See  ante,  note  446  ;  also  ante,  note 
78.  Where  a  witness  swore  that  a  letter  had  been  received  by  him  or  W. ;  that  it  had 
been  diligently  sought  for  by  him  as  well  as  by  W.,  and  could  not  be  found  ;  and  that  he 
supposed  it  might  have  been  lost  in  a  certain  fire  that  happened  ;  held,  that  secondary 
evidence  of  the  letter  was  not  admissible,  unless  W.  was  called  to  testify  to  his  own 
search  ;  for  the  testimony  of  the  witness,  so  far  as  W.'s  search  was  concerned  and  its  cha- 
racter, must  be  mere  hearsay.  Taunton  Bank  v.  Richardson,  5  Pick.  Kep.  443.  See  also 
Baines  v.  Higgins,  2  Mill.  Lou.  Rep.  320,  222.  So,  where  a  party  delivered  over  a  letter 
received  by  him  to  his  daughter,  and  a  witness  swore  that  he,  the  witness,  made  diligent 
search,  assisted  by  the  daughter ;  held,  that  unless  the  daughter  was  called,  secondary 
evidence  was  admissible.  Parkins  v.  Cobbett,  1  Carr.  &  Payne  "Rep.  282.  But,  where  a 
justice's  judgment  and  execution  were  returned  to  the  justice  by  the  constable,  and  after- 
ward they  both  searched  among  the  official  papers  of  the  former,  but  could  not  find  them ; 
the  plaintiff  and  the  justice  having  both  removed  out  of  the  State  ;  held,  that  proof  of 
this  search  by  the  constable  entitled  one  claiming  under  the  judgment  and  execution  to 
give  parol  evidence  of  their  contents.  Underwood  v.  Lane,  1  Dev.  Rep  173.  Where  an 
apprentice  swore  that  when  his  apprenticeship  expira(i,  he  asked  his  master  for  the  inden- 
tures, who  said  it  was  with  the  overseers  of  the  parish ;  and  the  successors  in  office  of  the 
overseers  proved  that  they  had  made  diligent  search  among  the  parish  papers,  but  could 
not  find  it,  and  that  the  parish  books  and  papers  of  that  period  were  all  missing  ;  held, 
that  the  master  was  an  indispensable  witness  before  secondary  evidence  could  be  received, 
as  without  his  testimony  the  only  evidence  that  search  had  been  made  In  the  proper 
place  was  mere  hearsay ;  and  it  would  be  contravening  first  principles  to  admit  that. 
Eex-v.  Denio,  1  Mann.  &  Ryl.  294 ;  S.  C,  7  Barn.  &  Cress.  620.  See  also  Rex  v.  Rawden, 
2  Adol.  &  Ellis.  156.  If  the  vicar  of  a  parish  be  applied  to  for  a  copy  of  the  register  of  a 
particular  date,  and  he  state  that  there  is  no  register  of  that  year,  this  is  not  sufficient 
Vol.  n.  60 
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evidence  of  loss  to  let  in  secondary  proof ;  the  vicar  must  be  called.     Walker  v.  Beau- 
champ,  6  Carr.  &  Payne,  553. 

Even  where  the  search  is  shown  complete  in  respect  to  persons  and  places,  it  may  still 
he  a  question  whether  it  lias  been  thorough.  In  general,  it  should  be  of  a  character  to 
satisfy  the  court  that  a  fair,  honest  and  reasonably  diligent  attempt  has  been  made  to 
obtain  the  instrument,  without  success.  See  the  observations  relating  to  diligence  in 
general,  ante,  of  this  note ;  also  State  of  Maryland,  v.  Wayman,  3  Gill.  &  John.  383  ; 
M'Conhay  v.  The  Centre  and  Kishacoquillas  Turnpike  Co.,  1  Perm.  Rep.  436.  For  the 
purpose  of  showing  the  character  of  the  search  in  these  particulars,  the  testimony  of  the 
person  who  made  it  will  generally  be  necessary.  Baines  v.  Higgins,  3  Miller's  Law  Rep. 
230,  333  ;  Taunton  Bank,  v.  Richardson,  5  Pick  Rep.  443.  See  several  cases  stated  supra, 
relating  to  this  point.  The  search  should  be  shown  to  have  been  made  by  a  person  who 
could  read  and  identify  the  paper,  or  it  will  be  deemed  satisfactory.  Mitchell  v.  Mitchell, 
3  Stewart  &  Porter,  81.  Where  a  justice  of  the  peace  returned  a  paper  to  the  clerk's 
office,  with  others,  on  appeal,  and  the  clerk  took  out  of  a  pigeon-hole,  where  such 
papers  were  usually  kept,  a  bundle,  which  he  supposed  to  contain  all  the  papers  in  the 
cause,  and  this  paper  was  not  among  them,  but  he  made  no  further  search :  held  not  suf- 
iicient  to  let  in  parol  evidence  of  its  contents.  Southwick  v.  Hayden,  7  Cowen's  Rep.  334. 
See  Bleigh  v.  Wellesley,  3  Carr.  &  Payne,  400.  Where  the  plaintiff  relied  upon  the  fact 
of  his  having  destroyed  a  bond  by  mistake,  supposing  it  to  be  a  note,  and  the  testimony 
was  that  the  plaintiff  received  the  bond,  and,  at  the  same  time,  took  up  a  note  which  he 
had  given,  all  which  took  place  at  M.'s  house — that  he  put  the  bond  in  his  pocket,  and  on 
leaving  M's  house  he  took  out  a  paper  and  tore  it  up.  Held,  that  the  proof  of  loss  failed 
in  two  particulars,  viz. :  1st,  The  plaintiff  should  have  gone  to  where  he  tore  up  the 
paper  as  soon  as  he  discovered  its  loss  (which  seems  to  have  been  the  next  day),  and 
endeavored  to  find  some  of  the  remnants ;  and  2d,  He  ought,  on  the  trial,  to  have  pro- 
*565  duced  the  note  which  he  alleged  he  designed  to  destroy.  Dumas  v.  Powell,  3  *Dev. 
Rep.  103.  It  will  not  do  to  say,  however,  even  in  a  criminal  case,  and  as  in  favor 
of  the  defendant,  that  the  evidence  must  be  such  as  to  exclude  all  idea  that  the  paper 
might  possibly  have  been  found  on  a  more  diligent  search.  The  rule  ia  not  so  rigid. 
Accordingly,  where  the  prisoner  was  indicted  for  forgiiig  a  check,  and  on  the  trial  the 
prosecutor  called  one  D.,  who  said  he  received  a  check  from  the  prisoner,  of  which  he 
retained  a  copy,  and  handed  the  original  to  one  M. ;  on  producing  the  copy,  it  corresponded 
precisely  with  the  check  alleged  in  the  iadictment ;  M.  testified  that  he  delivered  the 
check  to  W. ;  W.  swore  he  delivered  it,  along  with  sundry  other  checks,  to  T.,  and  T.  in 
his  presence,  burned  all  of  them  save  one ;  but  whether  that  was  the  one  delivered  by  D. 
to  M.  and  by  M.  to  the  witness,  he  did  not  know.  T.  testified  that  he  burned  all  the 
checks  but  one,  as  stated  by  W. ;  that  he  put  that  in  his  pocket-book,  and  had  since  seen 
it  among  his  papers ;  that,  two  or  three  weeks  before  the  trial,  he  had  looked  for  it, 
and  did  not  find  it ;  that,  not  being  apprised  that  he  was  wanted  as  a  vpitness  till  he  was 
called,  he  had  made  no  thorough  seiarch  among  his  papers  for  the  single  purpose  of  find- 
ing it ;  he  did  not  know  that  it  was  destroyed  ;  it  was  possibly  still  among  his  papers, 
but  he  believed  it  to  be  lost.  On. this  testimony,  the  prosecutor  was  allowed  to  go  into 
secondary  evidence.  Pendleton  v.  The  Commonwealth,  4  Leigh,  694.  Probably  the 
court  were  the  more  ready  in  giving  credence  to  the  supposition  of  loss,  or  destruction,  as 
the  witness,  T.,  seemed  to  have  acted  suspiciously,  at  least,  in  burning  up  the  checks 
received  by  him  from  W.  This  case,  doubtless,  should  rank  along  with  those  where 
slight  grounds  have  been  deemed  sufficient  to  presume  an  instrument  suppressed,  it  hav- 
ing been  last  seen  in  the  custody  of  persons  friendly  to  the  prisoner.  See  ante,  note  472, 
also  note  463.  Where  a  paper  was  presumed  to  be  in  the  hands  of  A.,  who  by  producing 
it,  would  implicate  himself  in  a  criminal  charge,  held,  that  he  having  been  indicted  for 
the  offense,  and  process  issued  against  him  for  his  apprehension,  but  without  effect,  the 
issuing  of  a  subpoena  was  unnecessary,  and  no  further  inquiry  after  him  or  search  for  the 
paper  was  required  to  admit  secondary  evidence.  The  court  placed  stress  upon  the  cir- 
cumstance that  if  A,  had  attended  upon  the  subpoena,  he  could  not  be  compelled  to 
criminate  himself  by  producing  the  paper.  United  States  v.  Reyburn,  6  Peters'  R6p  353 
366,  367.     See  United  States  v.  Doebler,  1  Bald  Rep.  519. 

Where  persons  claiming  under  a  will  were  required  to  show  diligent  search  for  it  as  a 
preliminary  to  secondary  evidence;  it  was  said  that  the  search  must  appear  to  have  been 
made  by  them,  or  at  their  request ;  and  that  search  by  other  persons  and  not  at  their 
request  would  not  suffice.     Dan  v.  Brown,  4  Cowen's  Rep.  492,  curia,  per  Woodworth,  J. 

The  search  must  be  for  the  very't)aper  in  question,  and  must  turn  out  to  be  ineffectual 
as  to  that.  Accordingly,  where  it  was  proved  by  a  clerk  that  he  had  searched  the  records 
and  found  no  judgment,  this  was  held  not  enough  to  authorize  secondary  evidence  as  to 
the  pleadings.     Fox  v.  Lambson,  3  Halst.  Rep.  375. 

Where  the  party  relies  on  «,  third  person,  to  prove  search  among  the  papers  of  such 
person,  he  should  have  him  regularly  served  with  a  subpcena  containing  a  dv(xs  tecum 
clause  requiring  the  production  of  the  instrument.  This  may  be  necessary  under  certain 
circumstances  by  way  of  showing  that  the  party  had  used  all  the  means  in  his  power  to 
obtain  the  best  evidence,  and  to  procure  diligent  search  to  be  made.    In  Rusk  v.  Sower- 
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wine  (3  Harr.  &  John  97),  a  witness  proved  tliat  he  had  received  a  power  of  attorney, 
that  having  occasion  to  refer  to  it  not  long  since  he  could  not  find  it,  but  that  he  did  not 
search  very  thorough^r  for  it,  and  helieved  it  to  be  among  his  papers  still.  The  court 
held,  that  unless  the  original  was  produced,  or  proved  to  be  lost,  or  a  subpoena  with  a 
duces  tecum  clause  had  been  issued  to  the  witness,  parol  evidence  could  not  be  admitted. 

We  have  seen  that  the  declarations  of  the  adverse  party,  and  of  those  under  whom  he 
claims,  are  competent  evidence  on  the  question  of  loss.    See  ante,  note  446. 

Where  defendants  claiming  under  a  will,  alleged  by  them  to  be  lost,  seek  to  show  due 
search  for  it  by  the  declaration  of  the  adverse  party,  without  calling  the  person  who 
made  the  search,  such  declarations  should  be  clear  and  explicit,  and  amount  to  a  con- 
fession of  the  very  kind  of  search  having  taken  place  which  the  defendants  are  bound  to 
establish.  A  general  declaration  that  the  will  could  not  be  found,  will  not  answer ;  for 
in  what  manner,  or  by  whom  search  has  been  made,  is  not  shown  by  it.  Dan  v.  Brown, 
4  Cowen's  Rep.  483,  491,  492.  So,  semble,  of  a  declaration  of  the  adverse  party  that  "  he 
presumed  there  had  been  a  will ;  that  search  had  been  made  but  it  could  not  be 
found."  Id.  484,  491.  The  declarations  of  one  tenant  in  common  and  co-claimant, 
in  partition  have  been  held  inadmissible  to  prove  due  search  as  against  another. 
Dan  V.  Brown,  4  Cowen's  Rep.  483.    But  see  ante,  note  137. 

(The  Revised  Statutes  of  this  State  point  out  the  mode  in  which  a  lost  or  destroyed  will 
of  real  or  personal  estate  may  be  proved  and  its  validity  established.  2  R.  S.  3d  ed.  p. 
132,  §  85,  provide  for  recording  the  same  and  issuing  letters  thereon  ;  requiring  that  its 
pr^isions  shall  be  clearly  and  distinctly  proved  by  at  least  two  credible  witnesses  ;  a  cor- 
rect copy  or  draft  being  deemed  equivalent  to  one  witness.  §  89.  But  in  a  recent  ca,ae  of 
partition  the  Court  of  Appeals,  per  Wright,  J.,  have  construed  this  statute  as  applicable 
only  in  the  direct  proceeding  under  it,  for  the  purposes  of  probate  ;  holding  that  it  does 
not  abolish  or  change  the  common  law  rule  of  evidence,  allowing  proof  of  the  facts  in 
issue  by  a  single  witness.  Harris  v.  Harris,  26  N.  Y.  483.  In  the  proceeding  under  the 
statute  its  provisions  must  be  followed  ;  the  loss  proved,  its  execution  and  its  contents. 
Everitt  V.  Everitt,  41  Barb.  385,  see  post,  p.  577.) 

It  has  been  seen  also,  that  parties  and  persons  interested,  are  allowed  to  testify  on  the 
question  of  search,  loss,  &c.,  and  that  sometimes  they  must  testify  or  make  affidavit, 
before  secondary  evidence  will  be  received.  See  ante,  note  446,  and  the  cases  there  cited. 
Also  Davis  v.  Spooner,  3  Pick.  Rep.  287  ;  Hammond  v.  Hopping,  13  Wend.  509.  This,  it 
seems,  wUl  be  required  in  all  those  cases,  where,  notwithstanding  the  search  proved,  there 
is  still  a  suspicion  that  the  paper  is  in  the  possession  or  under  the  control  of  the  party. 
But  where  an  original  deed  on  which  a  suit  was  brought,  was  traced  into  the  hands  of 
the  plaintifT's  attorney,  who  believed  it  to  have  been  lost  while  in  his  possession,  a  copy 
was  allowed  as  evidence  without  affidavit  by  the  plaintiff  that  the  original  was  not  in  his 
possession.  Myer  et  al.  v.  Barker,  6  Binn.  Rep.  228,  234.  See  also  Smith  v.  Martin,  2 
Tenn.  Rep.  (Overt.)  208.  And  generally,  when  the  law  raises  no  presumption,  and  there 
is  no  suspicion  that  the  paper  is  in  the  possession  of  the  party,  he  need  not  be  sworn. 
Denton  v.  Hill,  4  Hayw.  Rep.  73. 

Where  a  party  sues  upon  a  lost  instrument  in  a  court  of  law,  which  the  defendant  may 
be  compelled  to  pay  if  found,  to  a  boTia  fide  holder,  he  must  do  something  more  than 
prove  the  msre  loss ;  even  in  such  cases,  however,  he  is  pot  bound  to  give  positive  and 
unequivocal  evidence  of  destruction ;  indeed  circumstantial  or  presumptive  evidence  is 
said  to  be  the  ordinary  proof.  But  the  measure  of  it  must  be  such  as  to  establish  beyond 
reasonable  doubt,  that  the  defendant  cannot  be  made  liable  on  the  instrument  a  second 
time  to  a  bona  fide  holder.  As  to  this  subject,  however,  at  large,  see  post  of  the  text, 
and  the  notes.  The  following  cases  may  be  consulted  as  illustrating  the  general  doctrine. 
Swift  V.  Stevens,  8  Conn.  Rep.  431 ;  Page  v.  Page,  15  Pick.  Rep.  368  ;  Rowley  v.  Ball,  3 
Cowen's  Rep.  308 ;  Peabody  v.  Denton,  2  Gall.  Rep.  351  ;  Jones  v.  Fales,  5  Pick.  18 
Renner  v.  Bank  of  Columbia,  9  Wheat.  581 :  Burdick  v.  Green,  15  John.  Rep.  247 
Pintard  v.  Tackington,  10  Id.  104  ;  Angel  v.  Felton,  8  Id.  149  ;  Holmes  v.  DeCamp,  1  Id 
34  ;  Sims  v.  Sims,  2  Rep.  Const.  Ct.  So.  Car.  225  ;'  Anderson  v.  Robson,  2  Bay's  Rep.  495  , 
John  V.  John,  1  Wright's  Rep.  584  :  Fales  v.  Russell,  16  Pick.  315.  In  an  action  on  a  lost 
note,  evidence  of  loss  coupled  with  the  lapse  of  eighteen  years,  was  held  sufficient  to  show 
that  the  defandant  could  not  be  subjected  to  pay  it  again,  and  therefore  the  plaintiff  was 
allowed  to  recover.  Peabody  v.  Denton,  2  Gall.  Rep.  351 '  See  Davis  v.  Benbow,  2  Bail. 
Bep.  427,  428.  If  it  is  shown  that  the  note  is  not  negotiable,  that,  together  with  reason- 
able proof  of  mere  loss,  will  entitle  the  plaintiff  to  recover.  And,  it  has  been  held,  that 
tjie  onus  is  on  the  defendant  to  show  the  fact  that  the  note  was  negotiable,  if  he  would  avoid 
a  recovery.  M'Nair  v.  Gilbert,  3  Wend.  344 ;  Pintard  v.  Tackington,  10  John.  Rep.  104. 
In  New  York,  it  is  provided  by  statute,  that  in  any  suit  founded  upon  any  negotiable 
note  or  bill  of  exchange,  or  in  which  such  note,  if  produced,  might  be  allowed  as  a  set-off, 
if  it  appeail,  on  the  trial  that  such  note  or  bill  was  lost,  while  it  belonged  to  the  party 
claiming  the  amount  due  thereon,  parol  or  other  evidence  of  its  contents  may  be  given, 
and  the  party  will  be  entitled  to  recover  on  it,  as  if  it  had  been  produced.  2  R.  S.  406, 
§  75.  But  to  entitle  a  party  to  recover,  he  must  execute  a  bond  to  the  adverse  party,  in 
a  penalty  at  least  double  the  amount  of  such  note  or  bill,  with  two  suretiesi  to  be 
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*566  *Where,  however,  the  person  who  has  the  custody  of  the  missing 
document  is  proved  to  he  alive,  or  may  he  presumed  to  he  so,  he 
ought  to  he  called  as  a  witness,  and  his  declarations  will  not  he  received  in 
evidence.  Thus,  where  an  indenture  was  traced  to  the  possession  of 
*56'7  a  living  person,  *who,  in  answer  to  an  inquiry  for  it,  said  that  she 
could  not  find  it,  nor  did  she  know  where  it  was  :  it  was  held(l)  that 
this  was  not  sufficient  evidence  of  search.  So,  on  an  appeal  against  an 
order  of  removal,  it  was  proved  hy  the  pauper,  that  he  had  heen  bound 
apprentice  twenty-three  years  previous  to  the  trial  of  the  appeal,  hy  an 
indenture  which  was  signed  and  sealed,  and  that  he  served  seven  years, 
and  that  his  master  had  the  indentures,  and  that  when  his  apprenticeship 
expired,  he  had  asked  his  master  for  the  indentures,  who  said  that  the  parish 
officers  had  them :  it  was  held,  (2)  that  the  declarations  of  the  master,  who 
might  have  heen  called  as  a  witness,  were  not  admissihle,  so  as  to  let  in 
secondary  evidence  of  the  indentures. 

In  the  case  of  The  King  agt.  Morton,(3)  where  it  appeared  that  only  one 
part  of  an  indenture  of  apprenticeship  had  heen  executed,  that  the  pauper 
and  master  were  both  dead  at  the  time  of  trial,  and  that  an  inquiiy  fa»  it 
had  heen  made  of  the  pauper  shortly  before  his  death,  who  said  that  the 
indenture  had  been  given  up  to  him  after  the  expiration  of  his  apprentice- 
ship, and  that  he  had  burned  it,  and  an  inquiry  had  also  been  made  of  the 
daughter  and  sole  executrix  of  the  master,  who  said  that  she  knew  nothing 
about  it ;  under  these  circumstances  the  Court  of  King's  Bench  were  of 
opinion,  that  a  sufficient  inquiry  had  heen  made  to  render  the  parol  evidence 
of  the  contents  admissible.  It  was  said  by  Bayley,  J., (4)  that  the  decision 
in  this  case  did  not  proceed  on  the  ground,  that  the  declaration  of  the  exe- 
cutrix of  the  master  was  admissible ;  but  that,  if  the  declaration  of  the 
pauper  were  admissible  so  as  to  show  a  possession  of  the  indenture  by  him, 
it  showed  also  that  further  search  and  inquiry  was  unnecessary,  because  he 
stated  that  it  had  been  given  up  to  him,  and  that  he  had  burned  it.  But  in 
the  case  of  The  King  agt.  Rawden,(5)  the  court  laid  stress  upon  the  fact, 
that  in  The  King  agt.  Morton  inquiry  had  heen  made  of  the  master's  execu- 
trix. It  was  observed,  that  the  evidence  tendered  was  of  a  dangerous  kind, 
and  should  be  received  with  caution.  (6) 

When  it  sufficiently  appears,  that  the  sources  of  primary  evidence  are 
exhausted,  (7)  and  that  secondary  evidence  of  writings  is  admissible,  the 
question  arises,  as  to  the  kind  of  secondary  evidence  which  may  he  admitted. 

3.  Of  the  kind  of  secondary  evidence,  which  may  be  admitted. 

*668     No  degrees  in  secondary  evidence.    In  secondary  evidence  there  are 

approved  by  the  court  iu  which  the  trial  shall  he  had,  conditioned  to  indemnify  the  adverse 
.  party,  his  heirs  and  personal  representatives,  against  all  claims  hy  any  other  person  on 
account  of  such  note  or  bill,  and  against  all  costs  and  expenses  by  reason  of  such  claim. 
Id.  S  76. 

The  following  cases,  not  easily  reducible  to  any  specific  rule,  may  be  consulted  as 
throwing  additional  light  upon  the  general  doctrine  as  to  the  sufficiency  of  the  proof  of 
loss.  Sicard  v.  Cecil,  6  Peters'  Bep.  124 ;  Stoddart  v.  The  Vestry  of  Port  Tobacco 
Parish,  3  Harr.  &  John.  337  ;  Sulger  v,  Dennis,  2  Binn.  438  ;  Spencer  v.  Spencer,  1  Gall. 
Eep.  633  ;  Poignard  v.  Smith, '8  Pick.  278,  279  ;  Ben  v.  Peete,  2  Rand.  Rep.  542  ;  Grimes 
V.  Talbot,  1  Marsh.  Ken.  Rep.  205  ;  Dorsey  v.  Gassoway,  2  Harr.  &  Johns.  405,  406,  407  ; 
Kingwood  v.  Bethlehem,  1  Green's  Bep.  336. 

(1)  R.  V.  Castleton,  6  T.  R.  236.    And  see  B.  v.  St.  Sepulchre,  3  Bott.  353. 

(3)  B.  V.  Deuio,  7  B.  &  C.  630.  And  see  Williams  v.  Tounghusband,  1  Stark.  R.  139, 
where  an  answer  to  an  inquiry  after  a  policy  of  insurance  was  held  not  sufficient.  See 
.  also  Perkins  v.  Cobbet,  1  C.  &  P.  282. 

(3)  4  M.  &  S.  48. 

(4)  In  R.  V.  Denio,  7  B.  &  C.  620. 

(5)  A.  &  E.  \m,  supra,  p.  559. 

(6)  But  see  R.  v.  Kenilworth,  7  Q.  B.  643. 

(7)  S.  P.,  Poignard  v.  Smith,  8  Pick.  R.  372 ;  Kernes  v.  Swope,  3  Watts'  Bep.  75. 
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no  degrees,  that  is,  no  precedence  or  superiority  in  point  of  admissibility : 
an  attested  copy  of  a  written  instrument  is  not  of  a  superior  order  of  proof 
to  an  examined  copy,  nor  is  either  superior  to  parol  evidence  of  the  con- 
tents. (1) 

(1)  Note  474. — When  the  original  is  lost,  and  there  is  a  counterpart,  the  latter  should 
be  accounted  for  before  inferior  evidence  is  admissible.  But  after  the  loss  of  the  different 
parts  are  proved,  or  th,e8e  are  shown  unattainable,  then  exajnined  copies,  or  the  parol 
evidence  of  witnesses,  may  be  resorted  to.  See  the  text,  an^  note  458 ;  also  Kerns  v. 
Swope,  3  Watts'  Rep.  75,  79  ;  Vickroy  v.  M'Knight,  4  Binn.  Rep.  311,  per  Teates,  J.;  Den 
V.  M'Allister,  3  Halst.  Eep.  46,  56.  That  there  are  no  degrees  of  secondary  evidence,  see' 
cmte,  p.  533. 

Bumble,  that  a  copy  made  from  memory,  after  the  loss  of  the  original,  cannot  be  admit- 
ted as  an  examined  copy.  Jones  v.  Fales,  5  Mass.  Rep.  101,  103.  It  may,  however,  be 
used  doubtless,  in  connection  with  the  testimony  of  the  person  who  made  it,  as  a  memo- 
randum.    See  the  t^xt  and  note  477. 

Sworn  copies  of  the  entries  in  private'  books  have  been  admitted,  where  the  originals 
were  lost,  &c.  See  Holmes  v.  Harden,  13  Pick.  169  ;  Beekman's  Ex'r  v.  Beekman's  Bx'r, 
Anth.  N.  P.  133.    See  note  108. 

The  draft  from  which  an  original  instrument  was  engrossed,  has  been  spoken  of  as  "  a 
much  higher  piece  of  secondary  evidence  than  any  copy  made  after  engrossment."  Per 
Bushe,  C.  J.,  in  Fury  v.  Smith,  1  Hud.  &  Brooke,  735.  At  all  events  it  is  admissible 
when  authenticated  by  the  person  who  engrossed  it.  Id.  If  the  draft  be  used  as  secon- 
dary evidence  to  prove  the  contents  of  an  instrument  alleged  in  an  indictment  for  forgery, 
and  in  the  draft  words  are  abbreviated,  which  are  spelled  out  at  length  in  the  indictment, 
it  will  be  for  the  jury  to  say  whether  they  think  the  words  abbreviated  in  the  draft  were 
inserted  at  length  in  the  instrument  as  engrossed,  on  a  question  of  variance  arising.  Rex 
V.  Hunter,  4  Carr.  &  Payne,  396.  The  plaintiff  had  lost  his  part  of  an  agreement  under 
seal,  after  it  had  been  duly  stamped,  and  the  defendant,  upon  notice,  produced  his  part 
unstamped,  and  the  plaintiff  the  draft :  held,  that  the  defendant's  part,  unstamped,  might 
be  read  in  evidence.    Munn  v.  Godbold,  3  Bing.  393. 

An  examined  or  sworn  copy,  is  in  general,  to  be  p):oved  such  by  one  who  has  compared 
it  'with  the  original.  Kerns  v.  Swope,  3  Watts'  Rep.  75.  As  to  the  mode  of  comparing 
copy  with  the  original,  see  ante  of  these  notes.  Hence  the  rule,  that  a  mere  copy  of  a 
copy  is  not  evidence.  Whitacre  v.  M'llhaney,  4  Munf.  Rep.  310  ;  Ryves  v.  Braddell,  1 
Irish  T.  R.  184 ;  United  States  v.  ShermaA,  1  Pet.  C.  C.  Rep.  98 ;  Norwood  v.  Green,  5 
Mart.  Lou.  Rep.  (N.  S.)  175.  See  ante,  note  377.  Where,  however,  a,  ■witness  testified 
that  a  certain  record  of  a  power  of  attorney  was  a  copy  of  the  original  made  by  him, 
and  that  the  copy  produced  was  a  true  copy  of  the  record,  having  been  compared  with  it  by 
himself ;  held,  that  tliis  was  not  the  case  of  a  copy  simply,  but  the  case  of  a  second  copy, 
verified  as  a  true  copy  of  the  original ;  and,  therefore,  it  was  admissible  as  secondary  evi- 
dence. Winn  V.  Patterson,  9  Peters'  Rep.  663.  The  court  said,  that  in  point  of  evidence, 
this  was  precisely  the  same  as  if  the  witness  had  made  two  copies  at  the  same  time  of 
the  original,  and  had  then  compared  one  of  them  with  the  original,  and  the  other  with  the 
first  copy,  which  Tie  found  correct.  The  mode  by  which  he  arrived  at  the  result,  that 
the  second  copy  was  a  true  one  of  the  original,  might  be  more  circuitous  than  that  by 
which  he  ascertained  the  first  to  be  correct ;  but  that  only  furnished  matter  of  observa- 
tion as  to  the  strength  of  the  proof,  and  not  as  to  its  dignity  or  degree.  Id.  See  Robertson 
V.  Lynch,  18  Johns.  Rep.  451.  Also,  Kerns  v.  Swope,  2  Watts'  Rep.  75,  80.  Winn  v. 
Patteison  {supra)  would  seem  a  warrant  for  saying  that  no  discrimination  is  to  be  made 
between  copies,  as  to  the  point  of  competency,  on  the  ground  that  one  is  more  likely  to 
be  correct  than  another,  provided  the  authentication  of  both  reaches  back  to  the  original. 
So  far  it  goes  to  sustain  the  general  proposition  noticed  ante,  note  458,  that  there  are  no 
degrees  of  secondary  evidence.  But  Brewster  v.  Countryman  (12  Wend.  446),  in  some  of 
its  dicta,  at  least  seems  slightly  the  other  way.  There,  a  sworn  copy  of  an  agreement 
was  produced  against  the  defendant,  who  had  himself  destroyed  the  original.  The  case 
states  that  the  plaintiff  proved  he  had  requested  H.  to  make  a  copy  of  the  agreement,  and 
the  paper  in  question  purported  to  be  a  copy  in  H.'s  handwriting ;  a  witness  swore  also,  that 
he  had  sefen  the  original,  and  that  the  alleged  copy  was  substantially  the  same.  The  court 
held  the  copy  inadmissible,  on  the  ground  that  the  best  evidence  was  not  produced.  They 
say  the  authenticating  testimony  was  pretty  strong,  but  that  H.'s  testimony,  whose  absence 
was  not  accounted  for,  would  be  stronger  ;  that  the  evidence  produced  showed  there  was 
better  evidence  in  the  power  of  the  party  not  produced,  the  very  case  in  which  secondary 
evidence  should  not  be  received  as  sufficient.  Id.  488,  489.  The  decision  itself,  in  this 
case,  would  seem  in  principle  to  range  along  with  those  which  forbid  a  resort  to  circum- 
stantial or  suspicious  evidence,  where  that  which  is  direct  and  positive  is  plainly  within 
he  party's  reach.  See  ante,  notes  166  and  194,  Vol.  I ;  Den  v.  M'Allister,  2  Halst.  R.  55  ; 
Bank  of  Utica  v.  Hillard,  5  Cow.  Rep.  153, 158.  See  Lieman  v.  Pooley,  1  Stark.  Rep.  167, 
stated  ante,  note  458. 
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*569     *Thus,  where  the  defendant  had  given  notice  to  the  plaintiff  to  pro- 
duce a  letter,  of  which  he,  the  plaintiff,  had  kept  a  copy,  but  the 
letter  was  not  produced  at  the  trial,  it  was  held,  that  he  might  give  parol 
evidence  of  its  contents,  and  was  not  bound  to  put  in  the  copy.(l) 

Attesting  witness  to  original  need  not  be  called.  So,  where  a  party,  after 
receiving  notice  to  produce  at  the  trial  a  notice  to  quit,  refused  to  produce 
it ;  on  which  a  copy  of  the  notice  to  quit  was  offered  in  evidence,  bearing 
the  name  of  an  attesting  witness,  it  was  held  that  it  was  not  necessary  to 
call  the  witness  to  prove  the  execution  of  the  original  notice.  (2)  In  the 
case  of  Doe  on  the  demise  of  Gilbert  agt.  Ross,  (3)  where  the  plaintiff's 
counsel  tendered  in  evidence  an  attested  copy  of  a  deed — the  contents  of  the 

deed  being  a  necessary  part  of  the  plaintiff's  case,  and  in  the  posses- 
*570     sion  of  an  attorney,  who  declined  to  produce  the  *original  at  the 

trial  under  a  subpoena  —  the  copy  was  objected  to,  as  to  be  inadmissi- 
ble for  want  of  a  stamp ;  the  counsel  then  proposed  to  prove  the  contents  of 
the  deed  by  the  parol  evidence  of  a  witness  ;  and  Lord  Denman,  C.  J.,  received 
the  evidence.  The  question  as  to  the  admissibility  of  this  evidence  came 
afterwards  before  the  Court  of  Exchequer,  which  held  that  it  had  been  pro- 
perly admitted,  on  the  ground  that  there  are  no  degrees  in  secondary 
evidence.  "  No  doubt,"  said  Parke,  B.,  "  an  attested  copy  is  more  satisfac- 
tory, and,  in  that  sense  of  the  word,  is  superior  evidence  to  mere  parol 
testimony ;  Iput  to  exclude  the  latter  entirely,  is  a  different  thing.  As  soon 
as  the  party  has  accounted  for  the  absence  of  the  original  document,  he  is 
at  liberty  to  give  any  kind  of  secondary  evidence.  The  rule  is,  that  '  no 
evidence  is  to  be  adduced  which  ex  natura  ret,  supposes  still  greater  evi- 
dence behind  in  the  party's  own'  power  and  possession.'  Now,  where  parol 
evidence  is  tendered,  it  does  not  of  itself  show  that  there  exists  any  better 
species  of  secondary  evidence,  and  consequently,  raises  no  presumption 
against  itself  Does  then,  the  fact,  subsequently  introduced,  of  there  being 
an  attested  copy,  alter  the  nature  of  the  parol  evidence  ?  I  think  not ;  and 
that  if  a  party  is  entitled  to  give  any  secondary  evidence  at  all,  he  is 

Where  the  record  of  an  inatrument  is  admissible,  either  as  secondary  or  primary  evi- 
dence, a  sworn  copy  will,  in  like  cases,  be  evidence  to  the  same  degree,  and  the  record 
itself  need  not  be  produced.  This  is  upon  the  ordinary  principle  applicable  to  public 
books,  &c.,  some  cases  in  relation  to  which  were  set  down  ante,  note  416.  Winn.  v.  Pat- 
terson, 9  Pet.  Rep.  676,  677.  So,  certified  copies  have  been  frequently  admitted  (see 
M'Mullen  v.  Brown,  1  Harp.  Rep.  76 ;  Cunningham  v.  Tracy,  1  C!onn.  Rep.'  252 ;  Poignard 
V.  Smith,  8  Pick.  278) ;  but  these  must  depend  for  their  competency  upon  the  question, 
whether  by  the  local  law  the  officer  is  authorized  to  give  out  and  certify  copies.  See  ante. 
note  416  ;  Garland's  Bx'rs  v.  Goodloe's  Adm'rs,  2  Hayw.  351 ;  Garwood  v.  Dennis,  4  Binn. 
314  ;  Baker  v.  Preston,  1  Gilmer,  335.  And  if  the  record  itself  would  not  be  evidence, 
neither  would  sworn  or  certified  copies  of  it,  merely  as  such.  Winn  v.  Patterson,  9  Peters' 
Rep.  676,  677 ;  Kerns  v.  Swope,  3  Watts'  Rep.  75.  See  further  as  to  sworn  or  certified 
copies  of  the  records  of  deeds,  note  479. 

The  exemplification  of  a  copy  of  the  certificate  of  appraisers,  filed  in  the  treasurer's 
office,  having  an  indorsement  of  the  treasurer  upon  it  that  the  original  had  been  delivered 
to  C.  C,  deceased,  has  been  held  evidence  after  search  among  the  papers  of  C.  C. ;  though 
it  was  but  the  mere  copy  of  a  copy.  Jackson  ex  dem.  Swartwout  v.  Cole,  4  Cowen's  Rep. 
587.  As  against  the  State,  such  copy  having  been  furnished  to  the  treasurer  by  the  com- 
missioners of  forfeitures,  for  his  information,  and  as  his  guide  under  the  act  vesting  the 
lands  in  C.  C,  and  having  the  indorsement  of  the  treasurer  upon  it,  of  all  he  had  done, 
was  held  of  equal  dignity  vrith  the  original.     Id. 

In  an  action  on  a  Ibst  note,  an  alleged  notarial  copy  of  the  note  was  permitted  to  go  to 
the  jury,  as  a  fair  ground  for  presuming,  when  taken  in  connection  with  the  testimony 
of  a  witness,  that  the  paper  exhibited  to  the  notary  was  the  same  which  had  been  in  the 
vritness's  possession,  and  acknowledged  by  one  of  the  defendants.  Peabody  v.  Denton,  2 
Gall.  Rep.  851. 

(1)  Brown  v.  Woodman,  6  C.  &  P.  206.  See  also  Doe  d.  Morse  v.  Williams.  Car.  &  M. 
615. 

(2)  Poole  V.  Warren,  8  A.  &  E.  582. 

(3)  7  M.  &  W.  103. 
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entitled  to  give  any  secondary  evidence  in  his  power.  If  this  were  not  so, 
secondary  evidence  must  be  classified,  and  where  would  the  classification 
end  ?  It  would  be  necessary  to ,  distinguish  between  secondary,  tertiary, 
and  quarternary  evidence.  Nor  would  it  stop  even  there ;  for  the  value 
of  parol  evidence  may  differ ;  as  one  witness  may  have  a  better  memory 
than  another."(l) 

Abstract  of  deed.  An  abstract  of  the  contents  of  the  deed  of  feoffment, 
compared  by  a  witness  with  the  original  deed,  which  was  delivered  to  the 
defendant  as  part  of  his  title  deeds  on  a  sale  of  the  property,  is  admissible 
on  the  part  of  the  plaintiff  as  secondary  evidence  of  the  deed.  This  was 
decided  in  the  case  of  Doe  on  the  demise  of  Rowlandson  agt.  Wainwright, 
(2)  in  which  it  did  not  appear,  on  either  side,  that  there  was  any  copy  of 
the  deed  in  existence ;  but,  if  that  had  appeared,  the  abstract,  it  is  conceived, 
would  still,  have  been  competent  secondary  evidence ;  for  the  plaintiff  might 
not  have  known  of  the  copy  —  or,  if  he  had  known  of  it,  might  not  have 

been  able  to  produce  it  —  or,  if  able  to  produce  it,  might  not  have 
*5'71     been  able  to  prove  *it  a  true  copy;  and,  even  if  it  could  have  been 

proved  to  be  a  true  copy,  still,  though  the  production  of  a  copy  might 
have  been  more  satisfactory,  the  abstract  would  have  been  admissible,  upon 
the  principle  that  there  are  no  degrees  in  secondary  evidence ;  in  other 
words  the  weight  of  the  evidence  might  have  been  open  to  observation,  but , 
its  admissibility  could  not  have  been  objected  to.  (3)  The  same  principle 
which  admits  of  an  abstract  in  such  a  case  as  secondary  proof,  dispenses 
with  the  calling  of  an  attesting  witness  to  prove  the  deed,  although  it 
appeared,  from  the  evidence  of  the  person  who  compared  the  abstr&ct,  that 
there  were  attesting  witnesses  to  the  feoffment.  (4) 

Presumptions  and  proof  by  copy.  Where  the  original  document,  which 
is  not  produced,  required  a  stamp,  it  will  be  presumed,  unless  the  contrary 
appear,  that  it  was  duly  stamped.  (5)  and  an  unstamped  copy  may  be  given 
in  evidence.  Thus  where  a  plaintiff  had  lost  his  part  of  an  agreement  under 
seal,  and  the  defendant,  upon  notice,  produced  his  part  unstamped,  it  was 
held,  that  the  defendant's  part,  though  unstamped,  was  good  secondary 
evidence.  (6)  But  if  it  is  shown  that  the  original  was  not  stamped,  an 
unstamped  copy  cannot  be  received.  C?) 

In  a  case(8)  where  it  became  necessary,  on  the  part  of  the  plaintiff,  to 

(1)  In  Doe  d  Rowlandson  v.  Wainwright  (5  A.  &  E.  530),  several  of  the  judges  appeared 
to  be  inclined  to  the  opinion  that  an  abstract  of  a  deed  would  not  be  the  best  secondary 
evidence,  and  that,  if  a  copy  of  it  had  been  proved  to  be  in  existence,  it  might  have  been 
necessary  to  give  notice  to  produce  the  copy.  And  see  by  Best,  C.  J.,  in  Munn  v.  God- 
bold,  3-  Bing.  294,  as  to  degrees  of  secondary  evidence.  That  a  counterpart  is  better 
secondary  evidence  than  a  copy,  see  R.  v.  Castleton,  6  T.  R.  336 ;  B.  N.  P.  254.  An  inscrip- 
tion on  a  tablet  in  a  church,  or  on  a  wall,  may  be  proved  by  parol,  though  it  is  usual  to 
show  the  witness  a  copy.    Doe  v.  Cole,  6  C.  &  P.  369. 

(2)  Ut  supra. 

(3)  See  supra,  p.  570. 

(4)  Doe  d.  Rowlandson  v.  Wainwright,  5  A.'  &  E.  520.  The  draft  of  the  paper  by  coun- 
sel and  other  entries  by  him  relating  to  the  same  subject  are  admissible  to  corroborate 
the  testimony  of  witnesses.    Moffatt  v.  Moffatt,  10  Bosw.  468. 

(5)  Crisp  V.  Anderson,  1  Stark.  R.  35.  See  also  R.  v.  Long  Buckby  (Inhabs.),  7  East,  45 ; 
Doe  d.  Fryer  v.  Coombs,  8  Q.  B.  687 ;  Hart  v.  Hart,  1  Hare,  1. 

(6)  Munn  v.  Godbold,  8  Bing.  392.  And  see  Waller  v.  Horsfall,  1  Camp.  501 ;  Gamons 
V.  Swift,  1  Taunt.  507.  In  the  marginal  note  to  Munn  v.  Godbold  (ut  supra),  it  is  stated, 
that  the  original  agreement  "  had  been  duly  stamped ;"  but  that  nowhere  appears  in  the 
body  of  the  report. 

(7)  Crowther  v.  Solomons,  6  C.  B.  758.  See  also  Rippiner  v.  Wright,  3  B.  &  A.  478  ;  R. 
v.  Castle  Morton  (Inhabs.),  Id.  588.  As  to  the  admissibility  of  an  unstamped  document 
for  a  collateral  purpose,  see  Keane  v.  Janes,  2  C.  &  K.  727  ;  Bethell  v.  Blencowe,  3  M.  & 
G.  119. 

(8)  Pooley  v.  Goodwin,  4  A.  &  E.  94. 
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prove  an  order  given  by  the  defendant  to  a  person  to  pay  to  the  plaintiif 
moneys  to  a  certain  amount,  which  should  be  received  by  him  on  his  (the 
defendant's)  account :  the  order  was  not  produced,  but  diligent  search  was 
proved  to  have  been  made  for  it  among  the  plaintiff's  papers  ;  upon  this, 
secondary  evidence  of  the  order  was  ruled  to  be  admissible  :  a  paper  was 
then  put  in,  purporting  to  be  an  affidavit  by  the  defendant,  stating  that 
the  defendant  had  made  the  order,  and  setting  it  out;  and  it  had  been 
admitted  by  the  defendant's  attorney  to  the  plaintiff's  attorney,  that  this 
paper  was  a  true  copy  of  an  affidavit  sworn  by  the  defendant  (but  not  filed 
or  used) :  an  objection  was  made  to  this  secondary  proof  on  the  ground 
that  the  order  was  not  proved  to  have  been  stamped,  nor  to  have  been 
examined  with  the  original,  but  Lord  Abinger,  C.  B.,  permitted  the  copy 
to  be  read  :  and  the  Court  of  King's  Bench  afterwards  confirmed  his 
*572  *ruling,  " The  defendant  himself,"  said  Lord  Denham,  C  J.,  "hav- 
ing set  out  the  order  in  his  affidavit,  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  it  had  been  duly  stamped.  But 
then  it  was  objected,  that  onlya  copy  of  the  affidavit  was  produced  ;  the 
answer  to  which  objection  is,  that  it  was  admitted  to  be  a  true  copy  by 
the  defendsint's  attorney."  In  this  case,  then,  it  appears,  a  paper  purporting 
to  be  a  copy  of  an  affidavit  made  by  the  defendant,  was  substituted  in  the 
place  of  the  original  by  virtue  of  the  admission  of  his  attorney  that  it  was  a 
true  copy  of  the  defendant's  affidavit ;  and  that  part  of  the  copy  which 
purported  that  the  defendant  had  signed  an  order  as  therein  set  out,  was 
substituted  in  the  place  of  the  original  order  (for  which. a  search  had  been 
made  without  effect),  by  virtue  of  the  admission  of  the  defendant  himself  in 
his  affidavit ;  and  lastly,  this  admission  by  the  defendant  amounted  to  a 
recognition  of  the  order  as  a  valid  and  available  instrument,  and  was  thus 
.good,  prima  facie  evidence  of  its  having  been  duly  stamped. 

It  has  been  shown  in  a  previous  part  of  this  work,(l)  that  in  some  cases 
an  admission  by  a  party  to  a  suit  as  to  the  contents  of  a  written  instrument 
may  be  given  in  evidence  against  such  party,  without  a  notice  to  produce 
the  instrument. 

Copy  of  a  copy.  Although  the  non-production  by  a  party  of  the  best 
evidence  will  render  secondary  evidence  admissible,  yet  it  does  not  open 
the  door  to  all  sorts  of  other  evidence,  however  loose,  which  his  adversary 
chooses  to  tender.  Thus,  where  a  copy  of  a  copy  of  a  document  in 
the  possession  of  the  defendant,  who  had  received  a  notice  to  produce  the 
original,  was  offered  as  secondary  evidence  of  the  contents,  being  produced 
by  a  witness,  who  stated  that  he  had  compared  it  with  the  first  copy,  which 
he  had  compared  with  the  original  document,  and  that  the  first  copy  was 
still  in  his  possession,  the  proposed  proof  was  rejected.  (2)  This  evidence 
was  manifestly  defective  ;  it  did  not  appear  that  the  witness  had  compared 
the  copy  produced  with  the  original  document.  But  although  this  second 
copy  was  inadmissible,  still  parol  evidence  of  the  contents  of  the  original 
document  would  have  been  admissible.  (3) 

Entry  of  letter,  in  course  of  business.  Entries  by  deceased  clerks,  regu- 
larly made  by  them,  purporting  to  be  copies  of  letters  written  in  the 
course  of  business,  are  secondary  evidence  of  the  contents  of  the  letters  ; 
and  if  it  was  the  duty  of  the  clerks  to  see  that  the  letters  copied  by  them 
were  sent  by  the  post,  the  entries  might  amount  to  proof  of  the  fact 
*513     of  sending  the  letters.  (4)     Where  it  appeared  *that  the  defendant 

(1)  Ante,  Vol.  I,  Chap.  8,  Sect.  10,  Admissions  by  Parties  as  to  Written  Documents. 
(a)  Everingham  v.  Roundell,  2  Mo.  &  R.  188. 

(3)  See  also  Liebman  v.  Pooley,  1  Stark  R.  1Q7  ;  Villiera  v.  Villiers,  3  Atk.  71. 

(4)  Pritt  V.  Fariolough,  3  Camp.  305  ;  Hagodorn  v.  Reid,  Id.  377 ;  Toosey  v.  Williams, 
M.  &  M.  130.  See  Vol.  I,  Chap.  S,  Section  8,  as  to  the  principle  upon  which  this  kind  of 
evidence  is  receivable. 
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had  acknowledged  the  receipt  of  a  letter  of  a  particular  date,  which 
was  not  produced  at  the  trial  when  required,  it  was  ruled,  (1)  that  an  entry 
in  a  letter-book  (purporting  to  be  a  copy  of  a  letter  of  the  same  date  from  the 
plaintiff  to  the  defendant,  and  inserted  by  a  deceased  clerk,  who  kept 
the  book  according  to  the  course  of  business,  and  with  great  punctuality^, 

was  admissible  evidence  of  the  contents  of  the  letters  in  question.  (2). 
*574     "The  rules  of  evidence,"   said  Lord  Ellenborough,  C.  J.,  *" must 

expand  according  to  the  exigencies  "of  society  ;  this  entry  is  reason- 
able evidence  to  prove  the  contents  of  the  letter  of  the  particular  date, 
which  the  defendant  acknowledges  he  received,  and  which  he  does  not 
produce  upon  a  notice  for  that  purpose ;  we  know  it  is  the  habit  of  mer- 
chants to  keep  such  a  book,  and  a  witness  has  sworn,  that  the  book  in 
question  was  kept  with  great  punctuality ;  if  the  entry  in  the  clerk's  hand- 
writing were  not  admitted,  there  would  be  no  way  in  which  the  most 
careful  merchant  could  prove  the  contents  of  a  letter  after  the  death  of  his 
entering  clerk.  I  will  therefore  allow  the  entry  to  be  read  as  prima  facie 
evidence,  and  the  defendant  may  rebut  it  by  producing  the  originaL" 

Note  475. — Mere  extraeta  from  letters  cannot  be  used  as  examined  copies,  though  the 
■witness  by  whom  they  are  proposed  to  be  authenticated,  is  ready  to  swear  that  there  was 
nothing  in  the  original,  relating  to  the  matter  in  controversy,  beyond  what  is  contained 
in  the  extract ;  for  to  give  a  proper  construction  to  the  letter,  the  whole  must  be  looked 
into  ;  and  the  testimony  of  a  person  swearing  that  all  which  relates  to  the  controversy  is 
contained  in  what  is  produced,  necessarily  and  at  best  only  amounts  to  matter  of  opinion, 
which  it  is  dangerous  to  rely  upon  in  such  cases.  Dennison  v.  Barber,  6  Serg.  &  Rawle, 
420.  See  ante,  note  371.  Otherwise,  however,  if  the  plaintiff  keeps  a  letter-book,  which 
he  refuses  to  produce,  after  notice.  Dennison  v.  Barber,  supra.  And  the  plaintiff  being 
a  merchant,  the  court  presumed  he  kept  a  letter-book,  which,  they  said,  would  have 
afforded  better  evidence,  of  the  contents  of  the  letter,  than  mere  parol  proof  of  its  con- 
tents.   Id.  p.  435. 

Where  due  notice  had  been  given  by  the  plaintiff,  to  produce  a  letter  from  him  to  the 
defendant,  and  the  plaintiff's  clerk  swore  that  he  had  copied  the  same  into  a  letter-book, 
and  then  put  it  into  the  post-office,  the  court  inclined  to  the  opinion  that  a  copy,  proved 
by  the  clerk  to  be  a  true  one  from  the  letter-book,  was  competent  secondary  evidence. 
Eobertson  v.  Lynch,  18  John.  Rep.  451,  457.  The  objection  to  the  copy  seems  to  have 
been,  that  it  was  the  mere  copy  of  a  copy ;  but  the  copy  in  a  letter-book,  having  been 
made  by  the  clerk  who  testified  to  the  one  in  question,  the  latter  was  not  merely  a  copy 
of  a  copy,  but  a  second  copy  verified  (circuitously  to  be  sure),  as  a  true  copy  of  the  origi- 
nal. See  Winn  v.  Patterson,  stated  in  the  next  preceding  note.  But  see  Liebman  v. 
Pooley,  1  Stark.  Rep.  167. 

The  letter-book,  in  a  case  like  that  of  Robertson  v.  Lynch  (supra),  verified  by  the  clerk, 
would  undoubtedly  be  good  evidence.  See,Thalhimer  v.  Brinkerhoof,  6  Cow.  90 ;  Toosey 
V.  Williams,  1  Mood.  &  Malk.  129. 

And  so  parol  evidence  would  be  competent,  even  though  it  appeared  that  the  party 
offering  it,  had  a  copy.  See  Brown  v.  Woodman,  6  Carr.  &  Payne,  306,  stated  ante, 
note  4.'i8. 

When  a  copy  of  a  letter  is  sought  to  be  proved,  its  truth,  as  a  copy,  must  in  some  way 
be  established.  Accordingly,  where  the  defendant,  having  read  a  letter  from  the  plaint- 
iff's agent,  in  answer  to  a  letter  from  him,  offered  what  purported  to  be  a  copy  of  the 
letter  to  which  the  one  read  was  an  answer ;  held,  that  it  was  inadmissible  until  its 
authenticity  was  established.  If  the  answer  had  authenticated  the  whole  letter  offered, 
say  the  court,  then  the  copy  would  have  been  unnecessary,  since  its  contents  would  have 
been  proved  by  the  answer.  If  its  whole  contents  were  not  thus  proved,  then  the  part 
not  proved  was  wholly  unauthenticated,  and  may  have  formed  no  part  of  the  original 
letter.  Smith  v.  Carrington,  4  Cranch,  62,  70.  Further  as  to  the  mode  of  proving  letters, 
see  ante,  note  131.  Where  notice  had  been  given  to  produce  a  deed  executed  by  com- 
missioners appointed  to  make  partition,  and  there  was  a  strong  probability  that  it  was 
either  in  possession  of  the  opposite  party,  or  destroyed,  its  existence  and  execution  were 
shown  by  the  testimony  of  the  commissioners,  and  that  of  the  counsel  who  drew  the 
deed.  Jackson  ex  dem.  Gillespy  v.  Woolsey,  11  John.  Rep.  446.  Indeed,  it  seems,  the 
jury,  under  the  circumstances,  would  have  been  warranted  in  finding  that  a  deed  had 
been  executed  pursuant  to  the  order  of  the  court,  without  parol  proof  adduced.    Id.  456. 

(1)  Pritt  V.  Fairclough,  ut  supra. 

(3)  See  Roberts  v.  Bradshaw,  1  Stark.  R.  28  ;  Melville's  (Lord)  Case,  29  How.  St.  Tr. 
734,  740 ;  Sturge  v.  Buchanan,  10  A.  &  E.  598. 
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Recital  of  deed.  The  recital  of  a  deed  in  another  deed  is  evidence  of 
the  recited  deed,  if  the  original  is  lost,  against  the  party  who  executed  the 
reciting  deed,  or  against  any  person  claiming  under  hini.(l) 

(1)  Com.  Dig.  tit.  Evidence  B,  5  ;  Skipwith  v.  Shirley,  11  Ves.  64. 

Note  476. — We  spoke  of  tte  effect  of  recitals,  anU,  (note  130) ;  and  several  cases  were 
.  there  introduced  which  need  not  be  further  noticed  here.  The  English  authorities,  accord- 
ing to  our  author,  treat  the  recital  of  one  deed  in  another,  as  only  secondary  evidence 
against  the  party  executing  the  latter,  and  those  claiming  under  him.  See  the  text ;  also, 
Rankin  v.  Hudson,  1  Hud.  &  Brooke,  70 ;  Burnett  v.  Lynch,  5  Barn.  &  Cress.  589,  per 
Abbott,  C.  J.  In  the  United  States,  however,  the  recital,  under  such  circumstances,  has 
been  usually  received  and  acted  upon  as  primary  evidence.  See  the  note  above  referred 
to.  It  is  evidence  against  parties  not  only,  but  privies  in  blood,  in  estate,  and  in  law. 
Jackson  ex  dem.  Munroe  v.  Parkhurst,  9  Wend.  Rep.  309  ;  Jackson  ex  dem.  Bradt  v. 
Brooks,  8  Id.  436  ;  Carver  v.  Jackson,  ex  dem.  Astor,  4  Peters'  Rep.  83  ;  Denn.  v.  Cornell, 
8  John.  Cas.  174 ;  Jackson  ex  dem.  Livingston  v.  Neely,  10  John.  Rep.  374.  See  also 
Hoyatt  V.  Phifer,  4  Dev.  Rep.  373  ;  Foster  v.  Frost,  Id.  488  ;  Caldwell  v.  M'Gimpsey,  Id.  89  ; 
Blight's  Heirs  v.  Banks,  6  Munroe  Bep.  193, 195  ;  Wayman  v.  Taylor,  1  Dana's  Kep,  537 ; 
Reigart  v.  Ehler,  1-Whart.  Rep.  18 ;  Wallace's  Lessee  v.  Miner,  6  Hamm.  Rep.  366,  370 ; 
Scott  y.  Douglass,  7  Id.  338. 

The  recital,  when  used,  must  be  taken  all  together;  and,  therefore,  if  a  patent  be 
received  in  one  part  as  having  existed,  ahd  another  part  shows  it  to  have  been  sur- 
rendered, the  recital  will  prove -the  fact  of  the  surrender  of  the  patent,  as  well  as  its  former 
existence.    Hoyatt  v.  Phifer,  4  Dev.  Rep.  374. 

Whether  a  man's  covenant  or  deed,  delivered  and  remaining  as  an  escrow,  can  be  used 
against  him  as  a  confession  of  the  facts  recited  in  it,  quere.  Lansing  y.  Gaine,  3  John. 
Rep.  300. 

These  recitals,  however,  are  not  evidence  against  strangers.  Morris'  Lessee  v.  Van 
Deren,  1  Dall.  Rep.  64,  67 ;  Penrose  v.  Griflfeth,  4  Binn.  Rep.  331 ;  Hite's  Heirs  v.  Shrader, 

3  Litt.  Rep.  444,  447 ;  Jackson  ex  dem.  Webb  v.  Roberts'  Bx'rs,  11  Wend.  Rep.  433,  433 ; 
Den  ex  dem.  West  v.  Pine,  4  Wash.  C.  C.  Rep.  691 ;  Hoyatt  v.  Phifer,  4  Dev.  Rep. 
373 ;  Lawrence  v.  Blow,  3  Leigh's  Rep.  39 ;  Hickman  v.  Skinner,  3  Monroe  Rep.  310, 
311 ;  Mitchell  v.  Maupin,  Id.  187 ;  Smith  v.  Webster,  3  Watt's  Rep.  478 ;  Jackson  ex  dem. 
Bradt  v.  Brooks,  8  Wend.,  Rep.  436  ;  Wallace's  Lessee  v.  Miner,  6  Hamm.  Rep.  370.  Nor 
against  one  claiming  under  the  party  executing  the  reciting  deed,  by  title  prior  thereto, 
or  adversely  to  him ;  bnt  only  against  those  claiming  under  him  by  title  subsequent. 
Hence,  recitals  of  certain  mesne  conveyances,  contained  in  a  patent  from  the  common- 
wealth to  A.,  were  held  not  evidence  of  those  conveyances  against  B.,  who  claimed  under 
a  warrant  from  the  commonwealth  prior  to  the  patent.  Penrose  v.  Griflfeth,  4  Binn.  Rep. 
331.    See,  also.  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters'  Rep.  1,  83  ;  Garwood  v.  Dennis, 

4  Binn.  Rep.  314 ;  Crane  v.  Morris'  Lessee,  6  Peters'  Rep.  598 ;  Sims  v.  Meacham,  3  Bail. 
Rep.  101 ;  Weidman  v.  Kohr,  4  Serg.  &  Rawle,  174.    The  recital  in  a  patent  of  a  release 

to  the  patentee  by  a  former  tenant  in  common,  is  not  evidence  of  the  existence  of 
*575  such  release  *against  one  who  has  agreed  to  purchase  from  the  patentee,  in  an 
action  to  compel  payment  of  the  purchase  money.  Smith  v.  Webster,  3  Watts' 
Rep.  478.  ■ 

•The  mere  admissibility  of  the  recital,  will  depend  upon  the  same  principle  as  the 
admissibility  of  a  declaration  of  the  person  executing  the  reciting  deed.  Hence,  in 
general,  in  order  to  determine  whether  a  recital  is  evidence  in  a  given  case  against  a 
party,  we  have  only  to  ascertain  whether  an  acknowledgment  or  confession  of  the  person 
who  executed  the  deed,  would  be  competent ;  and  in  this  view,  our  observations  and  the 
cases  ante  (note  104),  may  be  advantageously  examined  in  connection  with  the  doctrine 
here  considered. 

Semhle,  that  the  state  is  not  estopped  by  recitals  in  its  own  grants  or  patents,  for  they 
are  presumed  to  be  made  upon  the  suggestion  of  the  grantee.  Per  Story,  J.,  in  Carver  v. 
Jackson  ex  dem.  Astor,  4  Peters'  Rep.  87.  But  see  Commonwealth  v.  The  Pejepscut  Pro- 
prietors, 10  Mass.  Rep.  155;  Penrose  v.  Griffeth,  4  Binn.  Rep.  231.  But  the  state,  like 
every  other  party,  is  bound  by  recitals  in  deeds  of  others,  under  which  it  claims. '  Per 
Story,  J.,  Carver  v.  Jackson  ex  dem.  Astor,  supra. 

In  some  cases,  where  the  recital  ■  points  to  higher  evidence  in  the  power  of  the  party 
producing  it,  the  withholding  of  which  awakens  a  suspicion  of  intended  fraud  or  unfair- 
ness, the  party  will  be  held  to  account  for  the  nob-production  of  the  higher  evidence, 
before  the  recital  can  avail  him.  Thus,  whore  the  question  was  as  to  what  sum,  if  any] 
was  due  upon  a  bond,  to  secure  which  a  mortgage  had  been  given — though  the  rnortgage 
recited  the  bond — yet  held,  that  the  latter  must  be  produced.  Chewning  v.  Proctor,  2 
M'Cord's  Ch.  Rep.  11,  14.  The  case,  however,  concedes  that  the  recital  would  be  good 
secondary  evidence.  See,  also.  North  v.  Drayton,  1  Harp.  Eq,  Rep.  34,  37,  38  ;  Anandale 
V.  Harris,  3  P.  Wms.  Rep.  134  ;  Skipwith  v.  Shirley,  11  Ves.  Rep.  65.  See,  also,  Jackson 
ex  dem.  Sackett  v.  Sackett,  7  Wend.  Rep.  94. 
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It  seems,  also,  that  an  outstanding  Tnortgage  cannot  be  proved  (like  an  absolute  deed)  by  a 
recital  iu  another  deed,  even  as  against  the  party  making  such  recital ;  for  it  is  defeasible, 
and  if  produced,  might  contain  the  evidence  of  its  being  satisfied.  Per  Piatt,  J.,  in  Jack- 
son ex  dem.  Randall  v.  Davis,  18  John.  Rep.  7,  11,  13.  The  fact  of  the  existence  of  the 
mortgage  recited,  however,  at  the  date  of  the  recital,  may  doubtless  be  thus  established.  Id. 

(That  a  redtal  in  a  deed  will  estop  parties  and  privies  in  estate,  is  perfectly  well  settled. 
Chautauqua  Co.  Bank  v.  Risley,  4  Denio,  480.  486  ;  they  are  evidence  of  the  facts  stated, 
as  between  the  parties  to  the  deed  and  those  deriving  title  under  them  ;  Demeyer  v.  Legg, 
IS  Barb.  14  ;  9  Paige,  659  ;  4  Peters,  83,  88  ;  8  Cow.  586  ;  17  Barb.  103  ;  19  Barb.  484  ;  but 
are  not  evidence  against  a  stranger  ;  Hill  v.  Draper,  10  Barb.  454 ;  though  contained  in  an 
ancient  deed,  unless  it  is  shown  that  the  land  or  some  "part  of  it  has  been  held  under  the 
deed ;  Scherifaerhorn  v.  Negus,  2  Hill,  835  ;  McKinuon  v.  Bliss,  21  N.  Y.,  206  ;  14  Abbott's 
Pr.  38.  A  recital  in  the  deed  by  a  corporation  that  it  was  given  iu  pursuance  of  a  resolu- 
tion of  its  board  of  directors,  is  not  conclusive  evidence  of  such  authority.  Hoyt 
V.  Thompson,  1  Seld.  820.) 

The  foregoing  cases  will,  many  of  them,  show  when  these  recitals  shall  conclude  a 
party.  The  general  rule  we  understand  to  be,  that  a  recital  in  a  deed  estops  the  party 
executing  it,  and  those  claiming  under  him  by  title  subsequent.  And  it  should  seem,  that 
recitals  in  almost,  any  other  writing  executed  by  a  party,  stating  facts  upon  which  the 
other  party  is  drawn  in  to  act,  would  estop  the  former,  on  the  principle  of  the  cases,  ante, 
note  139. 

It  has  been  held,  however,  in  South  Carolina,  that  the  rule  estopping  a  party  by  a  recital 
in  a  deed,  applies  only  to  the  case  where  he  has  alleged  some  fact  in  Ms  own  knowledge, 
and  which  forms  a  part  of  his  undertaking.  Where,  from  the  nature  of  the  fact  recited, 
it  is  apparent  that  his  knowledge  of  it  must  have  been  derived  from  the  opposite  party, 
the  former  will  not  be  estopped.  Accordingly,  a  pj-ison-bounds  bond,  reciting  a  ca.  sa., 
when  the  arrest  was  under  &fi.fa.,  shall  not  estop  the  obligor  from  showing  the  facts  as 
against  the  sheriff's  assignee,  and  thus  avoiding  the  bond  ;  for  the  recital  of  the  ca.  sa.  is 
an  allegation  coming  from  the  sheriff,  and  not  from  the  obligor.  Miller  v.  Bagwell,  3 
IVTCord's  Rep.  439.  But  the  title  is  sufficient  proof  of  the  ca.  sa.  in  the  first  instance. 
Ranson  v.  Keyes,  9  Cowen's  Rep.  128.  If  a  person  enters  into  a  covenant  to  pay  for  per- 
sonal property,  the  possession  of  which  he  acknowledges  to  have  received,  he  will  be 
estopped  to  deny  the  receipt  of  it,  because  it  is  a  fact  which  he  must  have  known.  But 
if  he  recite  that  the  vendor  had  title,  he  may,  notwithstanding,  show  the  contrary ; 
because  it  is  apparent  that  this  allegation  must  have  come  from  the  vendor,  and  that  the 
vendee  could  not  otherwise  have  know  its  truth.  Miller  v.  Bagwell,  supra.  On  the  other 
hand,  there  are  various  instances  where  a  recital  of  a  fact  in  a  deed,  the  truth  of  which 
the  party  executing  it  must  be  presumed  to  have  known,  has  been  held  a  covenant  of  the 
existence  of  the  recited  fact.  See  Piatt  on  Covenants,  33,  35  ;  Nos.  7  &  8,  Law  Lib.  Phil. 
A  covenant  expressed  by  way  of  recital,  is  as  obligatory  as  if  expressed  in  the  body  of  the 
agreement.  Beall's  Adm'r  v.  Schoal's  Ex'r,  1  Marsh.  Ken.  Rep.  475,  476  ;  Bank  of  Ken- 
tucky V.  Vance's  Adm'r,  4  Litt.  Rep.  173.     See  Colyer  v.  Jackson,  3  Monroe  Rep.  23. 

Thus  much,  in  respect  to  the  cases  where  recitals  have  been  considered  in  the  light  of 
primary  evidence.  As  secondary  evidence,  they  have  been  frequently  allowed  to  be  used, 
even  against  strangers.  If,  for  instance,  there  be  the  recital  of  a  lease,  iu  a  deed  of  release, 
and  a  suit  by  a  stranger,  the  title  under  the  release  comes  in  question,  there,  though  the 
recital  of  the  release  is  not  per  se  evidence  of  its  existence,  yet,  if  the  existence  and  loss 
of  the  lease  be  established  by  other  evidence,  the  recital  is  admissible  iu  the  absence  of 
more  perfect  proof,  to  establish  the  contents  of  the  lease.  Per  Story,  J.,  in  Carver  v. 
Jackson  ex  dem.  Astor,  4  Peters'  Rep.  84.  And  if  the  transaction  be  an  ancient  one,  and 
the  possession  has  been  long  held  under  such  release,  and  is  not  otherwise  to  be  accounted 
for,  the  recital  will  of  itself  materially  fortify  the  presumption  from  lapse  of  time  and 
length  of  possession,  of  the  original  existence  of  the  lease.  Id.  The  same  doctrine  was 
sanctioned  in  Crane  v.  Morris'  Lessee  (6  Peters'  Rep.  598,  611).  In  Garwood  v.  Dennis  (4 
Binn.  Rep.  314),  where  some  proof  was  given  showing  the  loss  of  an  ancient  deed,  pos- 
session not  having  been  contrary  thereto,  and  the  subscribing  witnesses  being  all  dead  ; 
held,  that  it  might  be  established  by  recitals  in  other  ancient  deeds,  though  the  party 
against  whom  such  recitals  were  adduced  was  a  stranger  as  it  respected  them  ;  especially 
as  the  recitals  were  made  by  persons  likely  to  know  of  the  existence  of  the  lost  deed,  and 
whose  interest  i;  was  that  no  such  deed  should  have  existed.  Where  an  old  deed,  under 
which  the  plaintiff  claimed,  recited  a  North  Carolina  grant  of  a  specified  date  ;  and  there 
was  proof  that  the  public  records  of  North  Carolina,  for  that  year,  were  lost ;  held,  that 
this  was  insufficient,  as  against  third  persons,  to  raise  the  presumption  of  a  grant.  Sims 
v.  Meacham,  3  Bail.  Rep.  101.  By  a  will  dated  1735,  two  tracts  of  about  20,000  acres  each, 
comprising  together  what  was  called  a  manor,  were  devised,  and  in  a  conveyance  by  the 
representatives  of  the  devisee  of  one  of  the  tracts,  was  contained  a  recital  that  the  original 
patentees  had,  as  early  as  1734,  released  and  conveyed  their  interest  in  the  two  tracts  to 
the  testator  ;  it  appearing  that  no  claim  had  been  interposed  to  the  lands  up  to  1827,  other 
than  under  the  title  of  the  testator,  held,  that  the  recital  was  evidence  sufficient  to 
authorize  the  presumption  of  a  conveyance  from  the  original  patentees  to  the  testator. 
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*576  *  Old  copy  or  abstract,  possession  coiMurring.  When  the  possession 
has  gone  along  with  a  deed  during  many  years,  the  original  of  which  is  lost 
or  destroyed,  it  has  been  said  that  an  old  copy  or  abstract  may  be  given  in 
evidence,  though  not  proved  to  be  true,  because,  in  such  a  case,  it  may  be 
impossible  to  give  better  evidence  ;(l)  but,  in  a  late  case, (2)  this  doctrine 
was  dissented  from  by  Pollock,  C.  B.,  who  said  he  had  never  heard  of  such 

evidence  being  given. 
*577     *A  court  roll,  stating  that  a  surrender  was  by  power  of  attorney,  has 

been  held  to  be  sufficient  secondary  evidence  of  the  power  of  attor- 
ney, where  the  power  of  attorney  itself  could  not  be  found  after  a  sufficient 
search.  (3) 

'Witness  speahing  to  contents  of  lost  writing  from  minutes.  There  are 
cases,  as  will  be  seen  hereafter,  where  a  witness  speaking  to  the  contents  of 
a  lost  writing,  may  assist  his  recollection  by  minutes  or  memoranda  made 
by  himself;  but  these  minutes  are  not  in  themselves  admissible  as  evidence, 
nor  is  it  necessary,  as  a  condition  of  his  oral  testimony,  that  they  should 
be  produced  in  court ;  so  that  if  the  witness  has  not  the  minutes  at  hand 
ready  to  be  produced,  no  objection  can  be  taken  on  account  of  their 
*578  absence.(4)  Thus  where  a  witness,  who  proved  the  loss  *and  con- 
Jackson  ex  dem.  Schuyler  et  al.  v.  Russell,  4  Wend.  Rep.  543.  In  an  action  of  dower  by 
the  widow  of  T.  B.,  the  defendant  se?  up  an  agreement  before  marriage,  in  bar ;  held,  that 
a  record  of  a  suit  by  the  widow,  against  the  personal  representatives  of  T.  R,  wherein 
the  marriage  articles  were  set  out  as  alleged  by  the  defendant,  was  not  evidence  for  him 
to  prove  the  articles  ;  he  should  show  some  effort  to  produce  the  original,  and  if  that  could 
not  be  found,  then, «e7reW6,  the  copy  contained  in  the  record  might  be  resorted  to  as  second- 
ary evidence.    Barnett  v.  Barnett,  16  Serg.  &  Rawle,  51. 

Some  cases  illustrating  the  principle  of  the  doctrine  above  considered,  will  be  found  In 
our  previous  notes  relating  to  the  declarations  of  third  persons,  where  we  treated  of  papers 
left  by  deceased  notaries  and  others,  reciting  or  certifying  to  acts  in  the  course  of  their 
business,  oflBcial  and  unofficial.  See  ante,  note  107 ;  Dobson  v.  Murphy,  1  Dev.  &  Batt. 
590,  591.  Nothing  is  more  a  matter  of  course  at  the  circuit,  than  where  a  fi.  fa.  is  lost,  to 
receive,  as  evidence  of  it,  the  deed  of  a  deceased  sheriff,  given  on  a  sale  under  it,  reciting 
the /./a.  Accordingly,  the  decision,  in  Bonnet's  Lessee  v.  Davebaugh  (8  Binn.  Rep.  375), 
that  a  deceased  surveyor's  recital  in  a  warrant  of  acceptance  of  the  proprietarie's  order  for 
his  survey,  was  inadmissible,  though  he  was  dead,  and  the  order  probably  burnt,  with 
all  his  official  papers,  is  quite  questionable.  But  this,  and  other  similar  cases,  are 
undoubtedly  right,  when  applied  to  recitals  which  are  offered  as  primary  evidence,  that 
is  to  say,  without  first  accounting  for  the  absence  of  the  original.  Per  M'Keau,  C.  J.,  in 
Morris'  Lessee  v.  Vanderen,  1  Ball.  Rep.  67 ;  per  Yeates,  J.,  in  EUioit's  Lessee  v.  Bonnet, 
3  Yeates'  Rep.  289 ;  Milne  v.  Cummings,  4  Yeates'  Rep.  577. 

(1)  B.  N.  P.  254 ;  Bac.  Abr.  tit.  Evidence,  F. 

(2)  Brindley  v.  Woodhonse,  1  C.  &  K.  647. 

(8)  Doe  d.  Counsell  v.  Caperton,  9  C.  &  P.  112. 

(4)  Note  477.^ — The  doctrine  of  the  text  partakes  of  the  obscurity  which  runs  through 
many  of  our  author's  observations  on  the  subject  of  memoranda.  Though  it  is  true  that 
a  memorandum  is  not  evidence  perse  {see post,  in  the  notes  on  the  examination  of  wit- 
nesses), yet  it  may  frequently  become  evidence  in  connection  with  the  testimony  of  a 
witness  ;  as  where  he  has  no  recollection  of  the  facts  so  that  he  can  swear  to  them  inde- 
pendent of  the  memorandum.  In  addition  to  the  cases  cited  to  this  point  in  the  note 
referred  to,  see  Merrill  v.  The  Ithaca  &  Owego  Railroad  Co.,  16  Wend.  586.  But  see 
Kello  V.  Maget,  1  Dev.  &  Batt.  423. 

Where  the  witness  cannot  testify  to  the  facts  independent  of  the  written  memorandum, 
it  would  be  difficult  to  maintain,  either  upon  principle  or  authority,  that  its  production 
might  be  dispensed  with.  For  the  whole  force  of  the  witness's  testimony  must  then 
depend  upon  the  contents  of  the  memorandum  ;  and  these,  we  have  seen,  can  in  no  case 
be  proved  without  accounting  for  the  absence  of  the  memorandum  itself,  as  the  best 
evidence.  Ante,  notes  93  and  107,  Vol.  I,  and  post,  in  the  notes  on  the  examination  of 
witnesses  ;  Merrill  v.  The  Ithaca  &  Owego  R.  R.  Co.,  16  Wend.  586  ;  Loyd  v.  Freshfield, 
3  Carr.  &  Payne,  335.  See  Hosford  v.  Foote,  3  Verm.  Rep.  391.  Also  Clute  v.  Small,  VT 
Wen(}.  20.  See  further,  ante,  note  445.  But  otherwise  where  the  ^vitness  can  swear  to 
the  facts  contained  in  the  memorandum  (having  refreshed  his  recollection  by  seeing  it), 
entirely  independent  of  it.     See  ante,  note  170,  and  the  cases  there  cited. 

We  have  seen  that  a  copy  of  a  memorandum  cannot,  in  general,  be  relied  on  by  the 
witness,  instead  of  the  original  made  at  the  time.     See  particularly  the  case  of  Jones  v 
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tents  of  a  license,  had  kept  a  memorandum-book,  in  which  he  made 
entries  of  licenses  for  his  own  information,  and  for  the  information  of  the 
governor  of  the  country,  who  granted  the  licenses,  and  he  had  given  it  to 
the  governor,  but  did  not  know  where  the  book  then  was,  or  what  the  gov- 
ernor had  done  with  it;  Lord  Ellenborough,  C.  J.,  said:  (1)  "As  to  the 
non-production  of  the  memorandum-book,  that  book,  if  it  had  existed,  and 
been  in  the  witness's  hand  ready  to  be  produced,  could  hot  have  been  pro- 
duced at  the  trial  in  proof  of  the  fact  of  granting  any  particular  license  ; 
the  only  use  which  it  could  be  allowed  to  answer  being  by  way  of  memo- 
randum, to  refresh  the  memory  of  the  person  who  made  the  entries  when 
he  should  be  called  as  a  witness."  (2) 

In  like  manner,  where  a  memorandum  has  been  made  containing  merely 
the  terms  of  a  proposed  agreement,  (3)  or  even  an  agreement  has  been 
drawn  out  but  not  signed,  (4)  the  writing  need  not  be  produced,  but  parol 
evidence  of  the  proposal  or  agreement  will  be  received.  (5) 

But  where  the  memorandum  by  itself  conveys  no  assistance  to  the  recol- 
lection of  the  witness,  or  its  contents  are  themselves  material,  in  such  cases 
the  memorandum  must  be  produced.  (6) 

This  subject  will  be  more  fully  considered  in  a  subsequent  part  of  the 
work.  (7) 

Ancient  chartulary  evidence  of  original  endowment.  The  case  of  Bullen 
V.  Michel,(8)  supplies  an  example  respecting  the  admissibility  of  secondary 

Stroud,  2  Carr.  &  Payne,  196.  Nor  can  he  rely  on  a  memorandum  made  by  another, 
unless  he  is  able  to  testify  to  its  truth,  as  well  as  its  identity.  See  also  Withers  v. 
Atkinson,  1  Watts'  Rep.  236.  Accordingly,  where  an  exemplified  copy  of  the  record  of  a 
deed,  improperly  registered,  was  produced,  and  a  subscribing  witness  (or  one  whose  name 
appeared  in  the  copy  as  such)  testified,  that  the  original  deed  had  been  drawn  by  him, 
and  was  executed  by  the  grantor  at  the  date  mentioned  in  the  copy  ;  that,  "  not  having 
seen  the  original,  he  could  not  speak  with  accuracy  as  to  the  copy,  but  presumed  tliat 
being  an  exemplification  under  the  seal  of  a  public  officer,  it  was  correct."  Held,  that  the 
testimony  did  not  prove  the  deed.  Had  the  witness,  say  the  court,  undertaken  to  state 
the  substance  of  the  original  from  his  own  recollection,  with  or  without  the  help  of  the 
registry  to  refresh  his  memory,  it  would  have  been  competent  for  him  to  do  so ;  but  he 
cannot  make  out  the  defendant's  case  by  testimony  intermediate  between  proof  of  the 
registry  as  a  copy,  and  his  own  recollection  of  the  contents  of  the  original ;  or  by  testi- 
mony compounded  of  both.    Kerns  v.  Swope,  2  Watts'  Rep.  75,  80,  81. 

A  lost  memorandum  cannot  be  made  instrumental  to  prove  the  facts  contained  in  it, 
by  first  establishing  its  contents  by  a  person  other  than  the  maker  of  it,  and  then, 
proving  by  the  malcer  that  its  contents  were  undoubtedly  conformable  to  the  fact.  Clute 
V.  Small,  17  Wend.  238. 

(The  loss  of  a  memorandum  must  be  shown  before  parol  evidence  can  be  given  of  its 
contents;  Brighton  &c..  Bank  v.  Philbrick,  40  N.  H.  506  ;  a  written  authority  to  an  agent 
if  not  found  on  a  due  search,  may  be  proved  by  parol ;  or  the  agent  may  testify  to  a 
verbal  authority  to  act  in  the  premises ;  Bank  of  North  America  v.  Embury,  33  Barb.  223. 
When  produced,  the  memorandum  made  by  a  witness  cannot  be  substituted  in  the  place 
of  his  testimony  unless  it  appears  that  the  witness  is  unable  to  recollect  the  facts  inde- 
pendent of  the  memorandum ;  Russell  v.  Hudson  River  Railroad  Co.,  17  N.  Y.  134 ;  15 
Id.  485.) 

For  various  other  cases,  more  or  less  remotely  connected  with  the  use  of  memoranda, 
as  indicated  in  the  text,  see  the  notes  on/the  examination  of  witnesses ;  also.  Withers  y. 
Atkinson,  1  Watts'  Rep.  336 ;  Messingfer  v.  Hagenbuch,  2  Wheat.  Rep.  410 ;  Owen  v. 
Adams,  1  Brock.  Rep.  72,  and  Id.  74,  note  1. 

(1)  Kensington  v.  Inglis,  8  East,  379,  289. 

(3)  See  also  Burton  v.  Plumraer,  3  A.  &  E.  341. 

(3)  Trewliitt  v.  Lambert,  10  A.  &  B.  470. 

(4)  Doe  d.  Bingham  v.  Cartwright,  8  B.  &  A.  826. 

(5)  See  also  Grant  v.  Brown,  3  B.  &  C.  665 ;  Hawkins  v.  Warre,  Id.  690 ;  R.  v.  St. 
Martin's,  Leicester,  2  A.  &  E.  210 ;  R.  v.  Wrangle,  Id.  514 ;  Rarasbottom  v.  Tunbridge,  3 
M.  &  S.  434  ;  Ingram  v.  Lees,  3  Camp.  531 ;  Dalisen  v.  Stark,  4  Esq.  163  ;  Wilson  v.  Bowie, 
1  C.  &  P.  8. 

(6)  See  Doe  d.  Church  v.  Perkins,  8  T.  R.  754 ;  Beech  v.  Jones,  5  C.  B.  696. 

(7)  Post,  "  Of  the  Rules  for  tlie  Bxammaiion  of  Witnesses." 

(8)  3  Pri.  399.  Judgment  affirmed  in  Dom.  Pi-oc.  4  Dow,  298.  And  see  WoUey  v. 
Brownhill,  13  Pri.  507,  508. 
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evidence  of  ancient  documents.  In  that  case,  on  an  issue  to  try  -whether  a 
particular  farm  in  the  parish  of  8.  was  discharged  of  tithes  on  payment  of 
a  modus,  the  Court  of  Exchequer  determined  that  an  old  ledger  or  char- 
tulary  of  the  abbey  of  Glastonbury  was  admissible,  as  secondary  evidence 
of  the  endowment  of  the  vicarage.  Two  questions  arose — one  with  respect 
to  the  custody  from  which  this  document  was  produced,  which  has  been 
before  mentioned;  the  other  (supposing  it  to  have  been  suiEciently  authen- 
ticated as  to  the  propriety  of  its  custody),  whether  it  could  be 
*579  admitted  in  evidence  between  the  parties  to  the  issue,  *the  vicar  and 
the  occupiers  of  the  farm.  With  respect  to  this  it  appeared  that  the 
chartulary  contained  an  account  of  matters  of  a  miscellaneous  description ; 
among  other  things  it  contained  entries  which  appeared  to  be  transcripts  of 
cotemporaneous  documents  considered  as  authentic ;  and  these  transcripts 
purported  to  give  an  account  of  the  license  of  appropriation  of  the  parish, 
and  likewise  an  account  of  several  matters  of  endowment. 

The  original  endowment  not  being  in  the  places  where  search  had  been 
made  for  it,  as  its  natural  places  of  deposit,  the  court  held  that  the  chartu- 
lary, which  had  been  found  in  the  custody  of  the  Marquis  of  Bath,  and 
which  must,  therefore,  be  considered  as  having  come  from  the  custody  of 
the  rector  (for  the  abbot  was  formerly  the  rector),  was  admissible  evidence. 
(1)  The  plaintiff  appealed  from  this  judgment  to  the  house  of  Lords,  who 
affirmed  the  judgment  of  the  Court  of  Exchequer.  Lord  Redesdale,  in  giv- 
ing his  opinion  on  that  occasion,  said: (2)  "The  only  question  is,  whether 
the  entries  in  this  book  are  evidence  of  these  instruments.  If  the  originals 
could  be  produced,  these  entries  would  not  be  evidence.  But,  search  has 
been  made,  and  the  originals  cannot  be  found ;  and,  if  we  shut  our  eyes  to 
that  sort  of  inferior  evidence,  in  cases  where  no  other  can  be  had,  we  shall 
constantly  do  injustice.  The  best  evidence  is  often  lost  through  careless- 
ness, the  injuries  of  time,  and  various  other  circumstances ;  and  secondary 
evidence  is  then  admitted  to  raise  presumption  or  inference  where  no 
direct  evidence  can  be  had.  This,  then,  is  the  next  best  evidence ;  and  perhaps 
evidence  still  more  inferior  might  have  been  admitted,  if  this  could  Jiot 
have  been  produced.  This,  however,  appears  to  be  the  best,  after  the  orig- 
inals. For  these  instruments  seem  to  have  been  copied  by  a  person 
employed  for  the  purpose,  probably  one  of  the  monks,  and  deposited  among 
the  muniments  of  the  abbey,  because  it  was  important  for  the  interests 
of  the  abbey  that  the  instruments'should  b.e  preserved ;  and,  for  the  same  rea- 
son, it  might  be  presumed  that  they  were  faithful  copies ;  at  least  there 
appeared  to  haive  existed  no  motive  to  make  them  otherwise,  and  they  were 
found  in  a  situation  where  they  were  likely  to  be  kept." 

Copy  of  enrollment  of  deed.  It  has  already  been  seen  that  records,  and 
some  public  writings  not  of  record,  may  be  proved  by  examined  copies.  (3) 
But  there  has  been  some  difference  of  opinion  on  the  subject  of  the  admissi- 
bility of  examined  copies  of  the  enrollment  of  a  deed.  Chief  Baron  Gilbert 
makes  the  following  distinctions  on  this  subject :  "  Where  a  deed  needs 
enrollment  (as  deeds  of  bargain  and  sale,\by  statute  2V  Henry  VIII,  c.  16), 
there  the  enrollment  is  the  sign  of  the  lawful  execution  of  such  deed, 
*580  and  the  officer  appointed  to  *authentioate  such  deeds  by  enrollment 
is  also  empowered  to  take  care  of  the  fairness  and  legality  of  such 
deeds,  and  therefore  a  copy  of  such  enrollment  must  be  sufficient ;  for,  when 
the  law  has  appointed  them  to  be  made  public  acts,  the  copy  of  such  pub- 
lic acts  shall  be  a  sufficient  attestation.  But,  where  a  deed  needs  no  enroll^ 
ment,  there,  though  it  be  enrolled,  the  inspeximus  of  such  enrollment  is  not 

(1)  Wood,  B.,  differed  from  the  rest  of  the  court  on  this  point.    And  see  13  Pri  508 
(3)  4  Dow,  334  ;  3  Pri.  399.  \ 

(.3)  Swpra,  Chap.  5,  sect.  1. 
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evidence ;  because,  since  the  officer  has  no  authority  to  enroll  them,  such 
enrollment  cannot  make  them  public  acts,  and  consequently  cannot  entitle 
the  copy  of  them  to  be  given  in  evidence ;  for  then,  if  the  deed  were  doubt- 
ful, it  were  but  to  enroll  it  and  bring  the  copy  or  inspeximus  in  evidence, 
and  thereby  avoid  producing  a  deed  that  was  any  way  suspicious." (1) 

Mr.  Justice  Buller,  after  citing  the  rule  from  Chief  Baron  Gilbert  (that' 
deeds  of  bargain  and  sale,  enrolled  and  requiring  enrollment,  may  be  given 
in  evidence  without  proof  of  the  execution),  observes, (2)  |that  "  the  law  may 
well  be  doubted,  notwithstanding  that  such  deeds  of  bargain  and  sale 
enrolled  have  freqiiently  in  trials  at  Nisi  Prius  been  given  in  evidence 
without  being  proved.  In  support  of  this  practice,"  he  adds,  "  the  case  of 
Smartle  agt.  Williams  (3)  is  much  relied  on ;  but  that  case  is  wrong  reported, 
for  it  appears  from  the  report  in  Levinz,f4)  that  the  acknowledgment  was 
by  the  bargainor,  and  so  it  is  stated  in  Salkeld's  manuscript ;  besides,  it 
appears  from  both  the  books  that  it  was  only  a  term  that  passed,  and  con- 
sequently it  was  not  an  enrollment  within  the  statute."  Mr.  Justice  Buller 
then  cites  a  case,(5)  where  Glyn,  C.  J.,  is  reported  to  have  said,  that  "if 
divers  persons  seal  a  deed,  and  but  one  of  them  acknowledge  the  deed,  the 
deed  is  thereupon  enrolled,  this  is  a  good  enrollment,  and  may  be  given  in 
evidence  at  a  trial  as  a  deed  enrolled."  "  But  it  would  be  of  very  mis-' 
chievous  consequence,"  observes  Mr.  Justice  Buller,  "  to  say,  therefore,  that 
a  deed  enrolled  upon  the  acknowledgment  of  a  bare  trustee  might  be  given 
in  evidence  against  the  real  owner  of  the  land,  without  proving  it  executed 
by  him.  However,  that  has  been  the  general  opinion,  and  it  seems  fortified 
in  some  degree  by  statute  10  Ann.  c.  18.  On  the  other  hand,  it  seems  as 
absurd  to  say  that  a  release,  which  has  been  enrolled  upon  the  acknowledg- 
ment of  the  releasor,  should  not  be  admitted  in  evidence  against  him  without 
being  proved  to  .be  executed,  because  such  release  does  not  need  enroll- 
ment ;  and  in  fact  such  deeds  have  often  been  admitted  :  and  that  was  the 
case  of  Smartle  agt.  Williams  ;  the  deed  there  did  not  need  enrollment,  yet, 
being  enrolled  on  the  acknowledgment  of  the  bargainor,  it  was  read  against 
him  without  being  proved." 

*581  *  Bargain  and  term  of  sale.  In  the  case  of  Smartle  agt.  Williams^ 
above  mentioned,  an  examined  copy  of  the  enrollment  of  a  deed  of 
bargain  and  sale,  by  which  a  term  of  years  was  assigned,  was  offered  in 
evidence  without  any  proof  of  the  bargainor's  sealing  and  delivery.  It  was 
objected,  that  the  copy  of  the  deed  enrolled  was  not  evidence,  because  the 
interest  assigned,  being  only  a  term,  passed  immediately,  and  the  enroll- 
ment afterwards  is  no  more  than  an  enrollment  of  an  obligation :  but 
the  court  overruled  this  objection,  and  held  that  "the  acknowledgment 
of  the  deed  by  the  lessor  before  the  master  in  chancery  is  good  evidence 
against  himself,  and  against  all  who  claim  under  him."(6)  So  in  the  case 
of  Lady  Holcroft  agt.  Smith,  (V)  a  distinction  was  made  between  deeds  of 
bargain  and  sale  (enrolled  in  pursuance  of  the  statute  of  Henry  VIII),  and 
other  deeds  enrolled,  and  it  was  held,  that  a  copy  of  a  deed,  enrolled  for 
safe  custody,  would  not  be  evidence  otherwise  than  as  against  the  party 
who  sealed  it,  and  all  claiming  under  him.  It  does  not  appear  from  any  of 
the  authorities  cited  by  Chief  Baron  Gilbert  (excepting  the  case  of  Smartle 
agt.  Williams),  against  what  party  the  copy  of  the  enrollment  was  offered 

(1)  Glib.  Bv.  86,  87.    And  aee  Baikie  v.  Chandlesa,  3  Camp.  21 ;  Garrick  v.  Williams,  3 
Taunt.  544 ;  Taylor  v.  Jones,  1  Ld.  Raym.  746 ;  1  Keb.  117. 

(2)  B.  N.  P.  256. 
(8)  lSalk.380. 

(4)  S.  a,  3  Lev.  387. 

(5)  Thurle  v.  Madison,  Styl.  462. 

(6)  3  Lev.  387  ;  Com.  Dig.  tit.  Evidence  B,  1. 

(7)  2  Freeman,  259. 
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in  evidence.  If  the  enrollment  had  been  on  the  acknowledgment  of  the' 
bargainor,  and  offered  as  evidence  against  him,  there  cannot  be  a  doubt  of 
its  being  admissible. 

Bargain  and  sale  of  freehold  pleaded,  with  profert.  "With  regard  to  a 
copy  of  tlie  enrollment  of  a  deed  of  bargain  and  sale,  indented  and  enrolled 
in  pursuance  of  the  statute  of  Henry  VIII,  it  is  enacted  by  statute  10  Anne, 
c.  ,18,  §  3(1)  ("  which  was  passed  for  supplying  a  failure  in  pleading  or  deri- 
ving title  to  lands,  &c.,  conveyed  by  such  deeds  of  bargain  and  sale  where  the 
original  indentures  are  wanting,  as  often  happens,  especially  where  divers 
lands,  &c.,  are  comprised  in  the  same  indenture,  and  afterwards  derived  to 
different  persons),  that,  where  any  such  indenture  of  bargain  and  sale 
enrolled  shall  be  pleaded  with  profert,  the  party  so  pleading  may  show 
forth  and  produce  a  copy  of  the  enrollment ;  and  such  copy,  examined  with 
the  enrollment,  and  signed  by  the  proper  officer  having  the  custody  of  the 
enrollment,  and  proved  upon  6ath  to  be  a  true  copy,  shall  be  of  the  same 
force  and  effect  as  the  indenture  of  bargain  and  sale  would  be  if  produced." 
Before  this  statute,  an  enrollment  of  the  deed  could  not  have  been 
pleaded ;  and  though  a  deed  had  been  exemplified  under  the  great  seal,  yet 
'it  was  necessary,  at  common  law,  to  show  forth  the  deed  itself  under  seal, 
and  not  the  exemplification.  (2)     So,  by  the  common  law,  the  king's  letters 

patent  themselves  must  have  been  shown  forth  in  court,  and  a  constat 
*582     or  inspeximus  of  them  was  not  *admissible;  but  by  stat.  3  &  4  Ed. 

VI,  c.  4,  explained  by  stat.  13  Eliz.  c.  6,  "patentees,  and  persons 
claiming  under  them,  may  make  title  in  pleading  by  showing  forth  an 
exemplification  of  the  enrollment  of  the  letters  patent,  as  if  the  letters 
patent  themselves  were  pleaded  and  shown  forth ;"  and  now  they  are  to  be 
given  in  evidence,  in  the  same  manner  as  if  they  were  pleaded.  (3) 

Result  of  Cases.  The  rule  concerning  copies  of  enrollments  appears  then 
to  be  that  an  examined  copy  of  the  enrollment  of  a  bargain  and  sale  of , 
freehold  in  lands,  pursuant  to  the  statute  of  Henry  VIII,  is  as  good  evidence 
as  an  examined  copy  of  the  original  itself:  and  where  the  original  is  wanting 
(as  where,  it  has  been  lost  or  destroyed,  or  where  different  parcels  of  land 
are  comprised  in  the  same  indenture  and  afterwards  derived  to  different 
persons), (4)  a  copy  of  the  enrollment  signed  by  the  proper  officer,  who  has 
the  custody  of  the  enrollment,  and  proved  by  oath  to  be  a  true  copy,  will 
have  the  same  force  and  effect  as  the  original  itself  would  have,  if  pro- 
duced. (5)  But  a  copy  of  the  enrollment  of  a  bargain  and  sale  of  a  chattel 
interest,  or  of  any  other  deed  enrolled  for  safe  custody,  is  not  admissible  in 
evidence,  except  as  against  the  party  acknowledging  the  deed,  or  persons 
claiming  under  him ;  and  against  such  party,  and  against  all  claiming  under 
him,  an  examined  copjr  of  the  enrollment  of  any  deed  is  admissible,  and 
■  equivalent  to  an  exammed  copy  of  the  original  of  a  deed.  (6) 

(1)  See  also  stat.  8  Geo.  II,  c.  6,  §  23,  concerning  deeds  of  bargain  and  sale  of  lauds  in 
the  North  Riding  of  Yorkshire. 
(2)-  Co.  Litt.  225  b. 
(8)  Olive  V.  Gwyn,  Hardr.  119. 

(4)  See  preamble  of  sect.  3, 10  Ann.  c.  18. 

(5)  St.  10  Ann.  c.  18,  §  8;  14  East,  281. 

Note  478.— An  examined  copy  of  the  registry  of  a  deed,  in  the  registry  of  the  county 
of  Middlessex,  is  admissible  in  England  as  secondary  evidence  of  its  contents.     Doe  ex 

•dem.  Ubele  v.  Kilner,  2  Carr.  &  Payne,  289. 

The  enrollment  of  a  lease  under  1  &  2  Geo.  IV,  c.  52,  §  8,  which  enacts  that  a  deed  so 
enrolled  "shall  be  as  good  and  available  in  lavp,  and  of  the  like  force  and  effect,  in  all 
respects,  as  if  the  same  had  been  enrolled  in  any  of  his  Majesty's  courts  of  record  at 
Westminister,  or  as  if  a  memorial  of  any  such  deed  had  been  entered  or  registered  in  the 
office  or  offices  appointed  for  registering  deeds  and  other  conveyances  of  lands  and  tene- 
ments in  the  counties  in  which  the  same  are  situate,  is  not  admissible  as  evidence  of  the 

•deed,  without  proof  of  the  execution.    Jenkins  v.  Biddulph,  By.  &  Mood.  N.  P.  Rep.  889. 

(6)  The  enrollment  of  a  bargain  and  sale  under  the  statute  of  Henry  the  Eighth  is  a 


CH.  VII.]  Recorded  Deeds  and  Instruments.  489 

record  ;  tlie  date  of  the  enrollment  is  a  material  part  of  the  fact  ol  the  record,  and  proof 
or  averment  of  a  different  date  is  not  admissible.  R.  v.  Hopper,  3  Pri.  495,  511.  An 
examined  copy  of  the  memorial  of  an  assignment  of  a  judgment  (the  memorial  being 
required  by  act  of  Parliament),  is  evidence  of  the  fact  of  the  assignment ;  and  the  attested 
copy  of  the  memorial  of  the  registry  of  a  deed  is  evidence  of  the  f^,ct  of  registry.  Hob- 
house  V.  Hamilton,  1  Sch.  &  Lef.  207.  An  examined  copy  of  the  enrollment  of  the  memo- 
rial of  an  annuity  deed  is  evidence  of  the  contents  of  the  original  memorial  against  a 
defendant,  who  prepared  and  carried  the  memorial  to  be  enrolled.  Baikie  v.  Chandless, 
3  Camp.  20. 

Note  479.— See  Wells  v.  Wilson,  3  Bibb's  Eep.  264 ;  Ben  v.  Peete,  2  Band.  Eep.  539. 

The  American  books  abound  with  decisions  relating  to  the  authentication  of  deeds  and 
other  instruments,  which  have  been  acknowledged  or  proved  before  some  officer  or 
*583  court  authorized  *for  that  purpose,  and  then  admitted  to  record.  The  form,  validity 
and  effect  of  the  record,  however,  as  well  as  of  the  probate  and  acknowledgment, 
must  necessarily  depend  upon  the  details  of  the  local  statutes  under  which  the  proceed- 
ing took  place  ;  and  hence,  except  in  a  few  instances,  we  shall  treat  of  the  cases  on  this 
head  in  a  very  brief  way. 

In  general,  a  record  not  made  in  accordance  with  the  law  relating  to  the  recording  of 
instruments,  is  incompetent  evidence  to  prove  the  original ;  and  so,  a  fortiori,  as  to  a  copy 
thereof ;  for,  in  such  cases,  the  record  amounts  to  no  more  than  a  mere  unofficial  entry  of 
the  officer.  Kerns  v.  Swope,  2  Watts'  Rep.  75  ;  Pidge  v.  Tyler,  4  Mass.  Rep.  541 ;  Morgan 
V.  Bealle,  1  Marsh.  Ken.  Rep.  310 ;  Womach  v.  Wilson,  Litt.  Sel.  Cas.  292  ;  Yarborough 
V.  Beard,  1  Taylor's  Eep.  25  ;  Miller's  Lessee  v.  Holt,  1  Tenn.  Rep.  Ill ;  Owings  v.  Law, 
7  Harr.  &  John.  124 :  'Turner  v.  Stip,  1  Wash.  Rep.  319  ;  Hoddy's  Lessee  v.  Harryman,  3 
Harr.  &  McHen.  890 ;  Mitchell  v.  Mitchell,  3  Stewart  &  Porter,  81,  83. 

This  doctrine  prevails  where  the  deed  has  been  recorded  upon  a  defective  acknowledg- 
ment ;  as,  if  the  acknowledgment  be  taken  before  an  officer  who  had  no  authority  to  act 
in  the  particular  case.  Heister's  Lessee  v.  Fortner,  2  Binn.  Rep.  40 ;  Talbot's  Lessee  v. 
Simpson,  1  Peters'  C.  C.  Rep.  188 ;  Johnston's  Lessee  v.  Haines,  2  Hamm.  Rep.  55 ;  Mc- 
CuUock  V.  Myres,  1  Dana,  532  ;  Connelly  v.  Bowie,  6  Har.  &  John.  141.  So,  where  a  time 
is  fixed  by  statute  within  which  the  acknowledgment  is  to  take  place,  and  it  is  not  done 
till  after  that  time.  Hog  v.  Perry,  1  Litt.  Rep.  171 ;  Morse  v.  Farrow,  3  Marsli.  Ken.  Eep. 
41,  42,  S.  P. ;  Anderson  v.  Turner,  2  Litt.  Rep.  287 ;  Winlock  v.  Hardy,  4  Id.  273.  And, 
where  a  certificate  of  acknowledgments  or  probate  is  rendered  necessary  prior  to  recording, 
and  the  record  is  made  without  the  certificate,  or  upon  one  not  answering  the  require- 
ments of  the  law,  the  record  will  be  deemed  unofficial.  Womack  v.  Hughes,  Litt,  Sel. 
Cas.  292  ;  M'Connell  v.  Brown,  Id.  459  ;  Anderson  v.  Turner,  3  Litt.  Rep.  237 ;  Johnston's 
Lessee  v.  Haines,  2  Hamm.  Rep.  55 ;  Hall  v.  Gittings,  2  Harr.  &  John.  380,  389,  390 ; 
Stanton  v.  Button,  3  Conn.  Rep.  537 ;  Pendleton  v.  Button,  3  Id.  406 ;  Hayden  v.  Wescott, 
11  Id.  129;  Jackson  ex  dem.  Gould  v.  Gould,  7  Wend.  364.  So,  where  the  instrument 
purports  to  have  been  recorded  upon  proof  by  the  subscribing  witnesses,  but  the  requisite 
number  was  not  produced.  Vickory  v.  M'Knight,  4  Binn.  Rep.  204 ;  Pidge  v.  Tyler,  4 
Mass.  Rep.  541 ;  Maxwell  v.  Light,  1  Call's  Rep.  117.  As  to  the  validity  of  acknowledg- 
mepts  and  probates,  see  infra. 

In  North  Carolina,  where  a  deed  was  proved,  and  before  its  registration  the  boundaries 
of  another  tract  was  inserted ;  held,  that  this  did  not  impeach  the  deed,  but  only  showed 
that,  as  to  the  tract  last  inserted,  the  deed  was  unregistered.  Den.  ex  dem.  McLindon  v. 
Winiree,  3  Dev.  Rep.  362.  Quere :  would  not  the  record  be  bad  in  respect  to  the  whole 
deed  ?  See  Moore  v.  Bickham's  Lessee,  4  Binn.  Rep.  1,  where  it  is  laid  down,  that  after  a 
deed  has  been  acknowledged  preparatory  to  recording,  the  parties  have  no  right  to  make 
the  most  trifling  alteration  in  it.  "An  altered  deed,"  says  the  court,  "is  not  the  same 
deed  which  is  certified.  The  act  of  the  magistrate  is  independent  of  the  parties,  and  no 
consent  of  theirs  can  warrant  them  in  falsifying  it."    Id.  4. 

If  the  time  is  limited  within  which  an  instrument  is  to  be  recorded,  the  officer  has  no 
authority  to  record  it,  if  presented  afterwards ;  and  though  he  do  so,  the  record  will  be 
treated  as  an  unofficial  entry,  not  competent  to  prove  the  instrument.  Womack  v. 
Hughes,  Litt.  Sel.  Gas.  393  ;  M'Connell  v.  Brown,  Id.  459 ;  Winlock  v.  Hardy,  4  Litt.  Eep. 
272  ;  Taylor  v.  Shields,  5  Id.  295 ;  Cunningham's  Lessee  v.  Buckingham,  1  Hamm.  Rep. 
426 ;  Bank  of  Kentucky  v.  Haggin,  1  Marsh.  Ken.  Rep.  606 ;  Shields  v.  Buchanan,  2 
Yeates'  Rep.  219  ;  Ross  v.  Clore,  3  Dana,  195 ;  Williams'  Heirs  v.  Wilson,  4  Id.  508. 

So,  where  the  instrument  is  one  not  embraced  by  tlie  recording  laws.  Miller  v.  Holt, 
1  Tenn.  Rep.  Ill ;  Cheney  v.  Watkins,  1  Harr.  &  John.  537 ;  Gittings  v.  Hall,  Id.  14 ;  Con- 
nelly V.  Bowie,  6  Harr  &  John.  141 ;  Owings  v.  Law,  7  Id.  134  ;  Dorsey  v.  Gassaway,  3  Id. 
402,  403  ;  Yarborough  v.  Beard,  1  Taylor's  Rep.  35  ;  James  v.  Gordon,  1  Wash.  G.  C.  Rep. 
338  ;  Dick  v.  Balch,  8  Peters'  Rep.  30.  Or,  if  the  record  is  not  made  at  the  right  office,  or 
in  the  proper  county.  M'Keen  v.  Delancy's  Lessee,  5  Cranch,  33 ;  Jackson  ex  dem.  Mon- 
tressor  v.  Rice,  3  Wend.  180. 

But  though  an  unauthorized  record  may  not  be  admissible  as  a  record,  yet,  in  cases 
where  the  original  cannot  be  procured,  and  the  recorded  copy  is  proved  to  have  been 
compared  with  the  original,  it  may  be  admitted  on  the  footing  of  a  sworn  copy      The 
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*584  same  is  true  of  a  copy  of  the  *record,  provided  the  record  itself  is  shown  to  have 
been  compared  with  the  original.  This  will  he  seen  by  the  case  of  Winn  v.  Pat- 
terson, 9  Peters'  Rep.  666,  stated  ante,  note  474.  The  case  of  Allen's  Lessee  v.  Parish  (3 
Hamm.  Rep.  107),  furnishes  an  instance  where  an  unauthorized  record  was  used,  as 
secondary  evidence,  auxiliary  to  other  circumstances,  in  establishing  the  contents  of  a  lost 
deedi  though  no  direct  proof  was  given  showing  that  it  was  a  copy  of  the  original. 

The  person  who  recorded  the  deed  was  dead,  and  so  were  all  the  subscribing  witnesses ; 
the  execution  of  it,  and  the  recording,  took  place  in  another  state  ;  the  person  who  made  the 
record  was  a  justice  of  the  peace,  and  as  such,  had  a  right  to  take  the  acknowledg- 
ment of  the  deed ;  he  was  a  notary  also,  and  being  so,  it  was  natural,  say  the  court,  that 
he  should  report  it  among  his  notarial  proceedings,  though  he  had  no  authority  for  so 
doing.  The  entry  or  record  was  shown  to  be  in  the  notary's  handwriting  ;  and  it  was 
allowed,  not  as  legal  evidence  in  itself,  nor  as  a  mere  abstract  statement,  or  fact  depend- 
ing for  its  credit  upon  the  character  of  the  person  making  it;  but  as  a  circumstance 
having  an  intrinsic  relation  to  a  variety  of  other  facts  cotemporaneous,  pointing  to  the 
execution  of  the  deed.  Id.  In  Jackson  ex  dem  Montressor  v.  Rice  (3  Wend.  180),  an 
exemplification  of  a  record  (of  a  deed)  made  in  a  wrong  county,  was  received  as  secondary 
evidence,  along  with  the  deposition  oi  a  witness.  The  witness  proved  the  existence  and 
loss  of  the  original,  and  as  the  chief  justice  who  delivered  the  opinion  of  the  court  states, 
proved  also  the  contents,  by  reference  to  the  exemplification  ;  it  appears,  however,  from  the 
statement  of  the  case  by  the  reporter,  that  the  witness,  instead  of  referring  to  the  exem- 
plification, referred  to  the  record,  as  having  been  made  in  E.  county,  whence  the  exempli- 
fication came ;  he  stated  the  date  of  the  deed,  the  premises  it  conveyed,  and  the 
parties ;  and  also  stated  the  oflficer  before  whom  it  was  acknowledged.  Indeed,  the  court 
seem  to  have  regarded  the  case  as  one  where  full  secondary  proof  was  made,  independent 
of  the  exemplification  ;  at  all  events,  the  decision  cannot  be  regarded  as  allowing  a  certi- 
fied copy  or  exemplification  of  a  bad  record,  even  as  secondary  evidence,  except  in  connec- 
tion witl^  other  proof.  In  Garwood  v,  Dennis  (4  Binn.  Rep.  314),  an  exemplification  of  an 
ancient  record  of  a  deed,  the  record  having  been  made  without  legal  authority,  and  the 
original  being  lost,  was  allowed  as  evidence  from  the  necessity  of  the  case,  and  the  im- 
probability that  the  recorder  would  have  placed  it  on  the  record,  without  having  compared 
the  record  with  the  original.  Id.  338,  per  Tilghman,  C.  J.  See  also  M'MuUen,  v.  Brown, 
1  Harp.  Kep.  76  ;  Rowletts  v.  Daniel,  4  Munf.  473.  In  Maryland,  the  inspeximus  of  an 
ancient  deed,  not  requiring  enrollment,  has  been  received  as  evidence,  it  being  corrobo- 
rated by  possession  corresponding  with  it.  But  if  possession  has  not  gone  with  it,  it  is  to 
be  disregarded.  Hall  v.  Gittings,  2  Harr.  &  Johns.  380.  So,  where  a  deed  of  personal  prop- 
erty was  lost,  an  inapemmus  was  received  as  the  next  best  evidence  of  the  contents, 
though  the  clerk  had  no  authority  to  record  a  deed  of  personalty.  It  would  seem,  however, 
from  the  opinion  of  the  court,  that  deed  was  one  of  lands  as  well  as  personal  property  ;  and 
the  clerk  having  authority  to  record  it  as  to  the  lands,  and  being  a  true  copy  so  far,  the 
court  said  it  was  equally  so  as  to  the  personalty.  The  deed  was,  moreover,  quite  ancient,  and 
many  circumstances  were  shown  tending  to  prove  its  previous  existence  as  a  genuine 
instrument.  Dorsey  v.  Qassaway,  3  Harr.  &  John.  403,  407.  But  where  an  exemplifica- 
tion purports  to  be  an  exemplification  of  the  record  of  the  copy  of  an  instrument,  it  is  not 
admissible,  it  seems,  even  though  it  be  ancient.  Barger  v.  Miller,  4  Wash.  C.  C,  Rep. 
280.  See  Blight's  Heirs  v.  Banks,  6  Monroe,  196. 

A  good  record  of  an  instrument — i.  e.  one  made  in  conformity  with  the  requisitions  of 
the  law — is,  in  some  of  the  United  States,  rendered  primary  evidence  ;  while,  in  others,  it 
is  not  received  except  upon  the  footing  of  mere  secondary  evidence,  and  in  the  absence  of 
the  original. 

In  most  instances,  we  believe,  the  statute  which  authorizes  the  record,  also  defines  its 
effect  as  evidence,  and  prescribes  the  limitations  under  which  it  shall  be  received. 
Where  this  is  not  done,  the  record  can  never  be  received  to  prove  the  original,  except  upon 
the  footing  of  mere  secondary  evidence  at  most.  It  is  not  like  a  common-law  recoi-d  of 
proceedings  in  court,  for  that  is  itself  an  original,  and  supposes  no  better  evidence  in 
existence ;  whereas,  a  record  or  registry  of  a  deed,  or  other  instrument,  is  only  a  copy, 
and  presupposes  an  original.  Fox  v.  Laiiibson,  3  Halst.  Rep.  275,  380,  281,  282.  Some 
loose  (Mcta,  and  perhaps  a  few  decisions,  are  to  be  found,  favoring  the  notion  that,  where 
the  law  directs  an  instrument  to  be  recorded,  the  record  or  a  copy  is  prima  facie  evidence 
in  all  cases.  See  Craufurd,  v.  The  State,  6  Harr.  &  John.  434,  per  Martin,  J. ;  Connelly  v. 
Bowie,  Id.  141  ;  Dick  v.  Balch,  8  Peters'  Rep.  30,  83.  But  this  is  contrary  to  the  great 
leading  principle  which  deriiands  the  best  evidence  of  which  the  nature  of  the 
*585  *case  admits  ;  and  therefore,  in  Brook  v.  Marbury  (11  Wheat.  79),  where  a  certified 
copy  of  an  instrument,  required  to  be  recorded,  was  offered  in  evidence — the  original 
being  within  the  power  of  the  party — the  court  held  it  inadmissible,  unless  by  force  of 
some  statutory  provision,  a  certified  copy  was  rendered  equal  in  degree  with  the  original. 

(A  refusal  to  produce  the  original  deed  alleged  to  contain  a  clause  fraudulently  inserted, 
is  a  circumstance  of  fraud  upon  which  the  jury  may  pronounce  against  the  claim  based 
upon  that  clause  ;  Hager  v.  Hager,  88  Barb.  92.) 

A  diversity  exists,  also,  as  to  the  effect  given  to  the  acknowledgment  or  probate  of 
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deeds,  &c.  In  some  of  the  States,  this  proceeding,  authenticated  in  the  prescribed  mode 
(aa,  for  instance,  by  a  certificate  indorsed  on  the  instrument),  becomes  prima  fade  evidence 
of  its  execution,  and  supersedes  the  necessity  of  calling  the  subscribing  witnesses,  or  , 
adducing  other  proof;  while  in  others,  as  we  understand  the  cases,  it  is  regarded  as  a 
mere  authority  to  the  recording  officer  for  admitting  the  instrument  to  record,  and  (save, 
perhaps,  in  the  case  of  deeds,  &c.,  executed  by  femes  covert)  has  little  or  no  effect  beyond 
that.  The  lines  of  disagreement  might  be  traced  still  further ;  but  it  would  be  both 
hazardous  and  unprofitable  to  pursue  the  subject  much  into  detail,  as  the  cases  relating 
to  it  can  only  be  accurately  understood  by  those  having  the  local  statutes  at  hand.  A 
few  general  observations  is  all  we  shall  attempt. 

An  acknowledgment  or  probate  of  an  instrument  is  not  evidence  of  its  execution,  unless 
by  force  of  some  statutory  provision  rendering  it  so.  Semite  ;  Dudley  v.  Sumner,  5  Mass. 
Rep.  463 ;  Catlin  v.  Ware,  9  Id.  218 ;  Milligan  v.  Dickson,  1  Peters'  C,  C.  Rep.  433,  437,  et 
ieg".,  per  Washington,  J. ;  Catlin  v.  Washburn,  3  Verm.  Rep.  35,  36.  Uniform  practice, 
however,  extending  beyond  the  memory  of  man,  has  been  held  to  stand  in  the  place  of  a 
statute.  Milligan  v,  Dickson,  1  Peters'  C.  C.  Rep.  488,  437,  et  seq.,  per  Washington, 
J.     See  Davy  v.  Turner,  1  Call.  Kep.  11 ;  Lloyd  v.  Taylor,  Id.  17. 

But,  in  order  to  render  an  acknowledgment  or  probate  evidence,  it  must  be  valid  and 
official.  Where  a  statute  prescribes  a  time  within  which  an  instrument  is  to  be  rendered, 
and  the  acknowledgment  or  probate  required,  as  preliminary  thereto,  is  made  evidence 
of  the  execution  of  the  original,  such  acknowledgment  or  probate  cannot  be  so  used, 
unless  taken  before  the  expiration  of  the  time  limited  for  recording.  Moore  v.  Farrow,  3 
Marsh.  Ken.  Rep.  41 ;  Anderson  v.  Turner,  2  Litt.  Rep.  237 ;  Winlock  v.  Hardy,  4 
Id.  272. 

Acknowledgments,  &c.,  should  be  evinced  by  writing.  In  Connecticut,  the  statute,  it 
seems,  requires,  as  necessary  to  the  validity  of  deeds  of  real  property,  that  they  should  be 
witnessed,  acknowledged  and  recorded  (see  Swift's  Sys.  307 ;  Swift's  Bv.  4,  5) ;  and  though 
no  form  of  acknowledgment  is  prescribed,  it  has  been  held,  that  the  proceeding  cannot  be 
proved  by  parol,  but  should  be  certified  by  the  officer  taking  the  secknowledgment. 
Stanton  v.  Button,  2  Conn.  Rep.  537 ;  Hayden  v.  Wescott,  11  Id.  129  ;  Pendleton  v.  Button, 
3  Id.  406. 

The  acknowledgment  or  probate  must  be  taken  before  an  officei;  empowered  to  do  the 
act.  See  Heister's  Lessee  v.  Fortner,  2  Binn.  Rep.  188,  and  other  cases  cited  in  connec- 
tion with  it  to  this  point,  ante  of  this  note.  And  semMe,  that  where  a  statute  authorizes 
any  "  magistrate  "  to  take  probate  or  acknowledgments,  the  same  may  be  taken  by  an 
alderman ;  or,  indeed,  by  any  one  "  clothed  with  power  as  a  public  civil  officer."  Per 
Story,  J.,  Gordon  v.  Hobart,  2  Sumn.  Rep.  401.  402,  403.  The  certifi.cate  should  purports 
on  its  face  that  the  acknowledgment  or  probate  was  taken  by  an  authorized  officer.  See 
Downing  v.  Gallagher,  2  Serg.  &  Rawle,  457 ;  Shield's  Lessee  v.  Buchanan,  2  Yeates'  Rep. 
320.  Where  the  officer  taking  the  same,  styles  himself  such  an  officer  as  is  authorized, 
that  will  be  prima  facie  evidence  of  the  fact  of  his  being  so.  Rhoades'  Lessee  v.  Selin,  4 
Wash.  C.  C.  Rep.  718 ;  Willink's  Lessee  v.  Miles,  1  Peters's  C.  C.  Rep.  429 ;  Johnston's 
Lessee  v.  Haines,  2  Hamm.  Rep.  55.  See,  also,  Jeffrey's  Heirs  v.  Collis,  4  Dana,  470 ; 
Connelly  v.  Bowie,  6  Harr.  &  John.  141.  It  seems  that  the  certificate  will  suffice,  though 
the  officer's  title  is  not  written  out  at  length,  but  is  abbreviated  as  thus  :  "A.  B.,  comm'r." 
Duval  V.  Covenhoven,  4  Wend.  561,  563.  And  even  where  his  title  or  official  character 
is  not  indicated  by  the  certificate,  the  defect  may  be  supplied  by  proof  aliuncie.  Rhoades' 
Lessee  v.  Selin,  supra.  See,  also,  Jeffrey's  Heirs  v.  Collis,  4  Dana,  470.  In  Ohio,  however, 
such  defects  can  be  supplied  only  when  the  original  deed  itself  is  used  as  evidence — and 
not  u  copy  from  the  record,  made  upon  such  defective  certificate,  is  offered.  Senible, 
Johnston's  Lessee  v.  Haines,  2  Ham.  Rep.  55. 

All  that  is  required,  in  respect  to  the  frame  of  these  certificates,  is  a  substantial  com- 
pliance with  the  law  under  which  they  are  made.  When  substance  is  found,  it  is  neither 
the  duty  nor  inclination  of  courts  to  jeopardize  titles  in  any  way  depending  upon  them 
by  severe  criticisms  upon  their  language.  Jackson  ex  dem.  Merritt  v.  Stanton,  2 
*586  Cowen's  Rep.  552,  567,  per  Savage,  C.  J. ;  *Luffborough  v.  Parker,  12  Serg.  & 
Rawle,  48,  per  Tilghman,  C.  J. ;  Hall  v.  Gittings,  3  Harr.  &  John.  390 ;  Talbot's 
Lessee  v.  Simpson,  1  Peters'  C.  C.  Rep.  191 ;  M'Intosh  v.  Ward,  5  Binn.  Rep.  296  ;  Shaller 
v.  Brand,  6  Id.  435  ;  Nantz  v.  Bailey,  3  Dana,  113,  119. 

Forms  of  certificates  which  have  been  in  use  a  great  length  of  time,  will  not  be  held 
invalid  upon  slight  or  technical  reasons ;  and  long  and  general  practice  is  entitled  to 
great  weight  in  construing  the  statute  under  which  the  certificates  were  made.  Jack- 
son ex  dem.  Merritt  v.  Qumaer,  2. Cowen's  Rep.  567,  per  Savage,  C.  J. ;  Troup  v.  Haight, 
1  Hopk.  Ch.  Rep.  339  ;  Nantz  v.  Bailey,  3  Dana,  118,  119  ;  M'Keen  v.  Delancy's  Lessee,  5 
Cranch,  33,  per  Marshall,  C.  J. ;  M'Ferran  v.  Powers,  1  Serg.  &  Rawle,  103,  105, 106,  per 
Tilghman,  C.  J.  So  far  has  this  been  carried,  that  where  a  statute  mentioned  "justices 
of  the  peace  of  the  county  or  city,"  &c.,  as  the  persons  before  whom  acknowledgmehts 
or  probate  should  be  made,  yet,  it  appearing  to  have  been  a  constant  practice  for  j  udges 
of  the  Supreme  Court  to  perform  this  duty,  held,  that  their  acts  were  valid.  M'Farren 
V.  Powers,  1  Serg.  &  Rawle,  103,  105,  106 ;  M'Kean  v.  Delancy's  Lessee,  5  Cranch,  32. 
See  also  Milligan  v.  Dickson,  1  Peters'  C.  C.  Rep.  433. 
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If  the  statute  requires  that  the  certificate  should  be  under  the  official  seal  of  the  func- 
tionary authorized,  his  certificate  without  such  seal  will  be  a  nullity.  Miller  v.  Henshaw, 
4  Dana,  339,  330.  As  to  certificates  of  acknowledgment  without  date,  see  Qalusha  v.  Sin- 
clear,  3  Verm.  Rep.  894 ;  Downing  v.  Gallagher,  2  Serg.  &  Rawle,  455. 

These  certificates  are  to  be  liberally  construed,  and  to  be  sustained,  if  possible,  by  fair 
legal  intendment.  The  court,  however,  in  construing  them  can,  in  general,  only  act  upon 
the  words  used  ;  they  cannot,  it  has  been  said,  by  intendment,  fill  up  a  blank  or  supply 
an  important  word.    Hayden  v.  Wescott,  11  Conn.  Eep.  133 ;  Stanton  v.  Button,  3  Id. 

637.    But  in  Pennsylvania,  where  the  certificate  was  headed  thus,  " •  county,  ss," 

and  then  went  on  to  say,  "  before  me  one  of  the  j  astices  of  the  peace  fw  the  said  county, 
personally  came  the  above-named  Jacob  Roop,  and  Susanna  his  wife,  and  acknowledged 
the  above  indenture,"  &c.,  &c. ;  held,  that  the  words  "  for  the  said  county,"  must  be  taken 
to  refer  to  the  county  mentioned  in  the  body  of  the  deed,  as  indicative  of  the  residence  of 
the  grantors,  and  so  the  certificate  was  sustained.  Fuhrman  v.  Loudon,  13  Serg.  &  Rawle, 
386.  See  Brooks  v.  Chaplin,  8  Verm.  Rep.  381.  And  where  a  certificate  of  proof  stated, 
that  A.  B.  appeared  before  the  officer,  and  made  oath,  &c.,  but  did  not  say  that  he  was 
a  subscribing  witness ;  yet,  it  appearing  on  inspection  of  the  deed  that  A.  B.  was  one  of  the 
subscribing  witnesses,  held,  that  the  certificate  was  substantially  good.  LufFborough 
V.  Parker,  12  Serg.  &  Rawle,  48.  The  statute  under  which  this  certificate  was  made, 
required  proof  by  one  or  more  of  the  subscribing  witnesses,  in  general  terms,  and  did  not 
prescribe  the  form  of  the  certificate.  Sometimes  the  statute  expressly  requires  that  the 
certificate  itself  shall  identify  the  witness  as  one  of  the  subscribing  witnesses ;  in  which 
case,  of  coarse,  a  certificate  like  the  above  would  be  bad.  See  Jackson  ex  dem.  Kellogg 
V.  Vickory,  1  Wend.  406 ;  Jackson  ex  dem.  Wood  v.  Harrow,  11  John.  R.  434.  And  in 
Connecticut,  where  the  statute  is  very  general,  and  prescribes  no  form  for  the  certificate, 
it  seems  doubtful  whether,  in  any  instance,  the  certificate  and  the  deed  are  to  be  regarded 
as  so  far  parts  of  one  thing,  that  in  giving  a  construction  to  the  former,  you  are  at  liberty 
to  refer  to  the  latter.  See  per  Bissell,  J.,  in  Hayden  v.  Wescott,  11  Conn.  R.  131, 132. 
Where  the  defect  in  the  certificate  consisted  in  omitting  the  name  of  the  person  who 
acknowledged  the  instrument,  held  that  it  could  not  be  supplied  by  reference  to  the  deed. 
Id  But  where  a  deed  was  acknowledged  in  open  court,  and  admitted  to  record,  though 
the  certificate  did  not  state  the  acknowledgment  to  have  been  by  the  grantors,  yet,  as  the 
proceedings  of  the  court  .were  to  be  presumed  correct,  it  was  intended  that  the  record  was 
made  upon  the  acknowledgment  of  the  persons  by  whom  the  deed  purported  to  have  been 
executed.  Philips  v.  Ruble,  Lit.  Sel.  Cas.  221.  See  also  Den  ex  dem.  Hunter  v.  Bryan,  3 
Murph.  178 ;  Horton  v.  Hagler's  Ex'r,  1  Hawks'  R.  48.  In  case  of  a  deed,  however, 
executed  by  a  fem^  covert,  where  the  certificate  was,  that  "  the  deed  was  acknowledged 
in  open  court,  and  ordered  to  be  registered ;"  held,  that  a  private  examination  of  the 
feme  covert  could  not  be  presumed  from  such  certificate.  Den  ex  dem.  Robinson  v. 
Barfield,  3  Murph.  R.  390.  It  seems  that  the  North  Carolina  statute,  under  which  this 
decision  was  made,  contemplated  a  private  examination,  previous  to  an  acknowledgment 
in  open  court,  and  as  an  authority  for  taking  the  latter ;  as  the  court,  therefore,  in  respect 
to  the  proceeding,  was  regarded  as  exercising  a  limited  and  special  jurisdiction,  the 
private  examination,  being  in  the  nature  of  a  jurisdictional  fact,  could  not  be  presumed, 
but  must  affirmatively  appear.  Id.  417,  418.  See  also  ante,  note  293 ;  also  404 ; 
»587  *Pearl  v.  Howard,  1  D.  Cliip,  R.  173,  176 ;  Boss  v.  M'Clung,  6  Peters'  R.  283 ; 
Miller's  Leasee  v.  Holt,  1  Tenn.  Ill;  Craig's  Lessee  v.  Vance,  Id.  183;  Elliott 
V.  PiersoU,  1  Peters'  328. 

In  the  above  cases  of  Hayden  v.  Wescott  (11  Conn.  Rep.  131),  the  court  denied  the  party 
the  right  of  introducing  parol  evidence  to  help  out  the  acknowledgment.  So  where  the 
certificate  ran  thus:  "  Personally  appeared  S.  M.,  signer  to  the  above  and  within  written 

instrument to  be  his  free  act  and  deed,  before  me,  A.  S.,  justice  of  the  peace;" 

held,  that  the  certificate  imported  uo  acknowledgment,  and  that  parol  evidence  could  not 
be  admitted  to  show  one.  Stanton  v.  Button,  3  Conn.  Rep.  587 ;  Pendleton  v.  Button, 
3  Id.  406.  As  to  supplying  by  parol  a  defective  statement  of  the  official  character  of  the 
person  taking  the  probate  or  acknowledgment,  see  ante  of  this  note. 

Where  an  officer  has  authority  to  take  an  acknowledgment  of  a  deed,  and  then  to 
record  the  acknowledgment  with  the  deed,  he  may  amend  the  acknowledgment  at  any 
time  before  the  record  is  made.  But  having  made  the  record,  his  power  over  the  whole 
subject  expires ;  that  which  before  was  matter  in  pais,  has  then  become  matter  of  record, 
fixed,  permanent,  and  unalterable.  This  was  so  held,  where  a  clerk,  having  taken  an 
acknowledgment  of  feme  covert,  had  omitted  to  certify  that  she  was  privately  examined, 
&c.,  and  after  he  had  recorded  the  defective  acknowledgment  with  the  deed,  undertook  to 
amend.    Elliott  v.  PiersoU,  1  Peters'  Rep.  338. 

In  general,  the  certificate  of  acknowledgment  or  probate,  indorsed  on  a  deed,  being  an 
ex  parte  proceeding,  if  evidence  at  all,  is  only  prima  facie  evidence  ;  and  the  force  and 
effect  of  it  may  be  contested  and  entirely  overcome ;  as,  by  showing  that  the  acknowledg- 
ment  was  made  by  a  party  who  was  non  compos  at  the  time  (Jackson  ex  dem.  Hardenbergh 
V.  Schoonmaker,  4  John.  Eep.  161) ;  so  as  to  the  probate,  that  it  was  made  by  a  witness 
incompetent  for  the  same  reason  (Id.  1),  or  from  being  a  party  to  the  record  (Peters' 
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Lessee  v.  Condron,  3  Serg.  &  Rawle,  80,  82),  or  from  interest  (Jackson  ex  dem.  Hunger- 
ford  V.  Eaton,  30  John.  Rep.  478 ;  see  Jones  v.  Ruffin,  3  Dev.  Rep.  405),  or  from  infamy. 
See  Jackson  ex  dem.  Gibbs  v.  Osborne,  3  Wend.  555.  So,  a  certificate  of  probate  may  be 
overcome  by  showing  that  the  witnesses  who  appeared  before  the  ofiBcer  were  men  of  bad 
character,  and  unworthy  of  credit  (Gardenhire  v.  Parks,  3  Serg.  Rep.  33 ;  Vandyke  v. 
Thompson,  1  Harringt.  R.  109  ;  see,  also,  post,  in  the  notes  on  tlie  examination  of  witnes- 
ses), or  by  showing  a  case  of  collusion  between  the  officer  and  party  seeking  to  avail  him- 
self of  tlie  probate,  by  which  a  garbled  and  substantial  false  account  of  the  circumstances 
attending  the  execution,  was  obtained  from  the  witness.  Jackson  ex  dem.  Tracy  v. 
Huyner,  13  John.  Rep.  469.  And  a  certificate  may  be  impeached  by  showing  that  the 
efficer  making  it  took  the  acknowledgment,  or  probate,  while  he  was  actually  out  of  his 
territorial  jurisdiction.  Jackson  ex  dem.  Walsh  v.  Golden,  4  Cowen's  Rep.  366  ;  Jackson 
ex  dem.  Wyckoff  v.  Humphrey,  1  John.  Rep.  498.  In  respect  to  an  acknowledgment  or 
probate  taken  on  Sunday,  see  Tracy  v.  Jenks,  15  Pick.  Rep.  467. 

The  following  are  among  the  many  cases,  exhibiting  the  doctrine  on  the  subject  of 
records,  probate,  and  acknowledgment  of  deeds,  &c.,  as  held  and  acted  upon  in  several 
of  the  states.  Massachusetts :  Eaton  v.  Campbell,  7  Pick.  Rep.  10 ;  Poignard  v.  Smith,  8 
Id.  373  ;  Hathaway  v.  Spooner,  9  Id.  38  ;  Dudley  v.  Sumner,  5  Mass.  Rep.  463 ;  Catlin  v. 
Ware,  9  Id.  318  ;  Pidge  v.  Tyler.  4  Id.  541 ;  Hastings  v.  Blue  Hill  Turnpike  Co.,  9  Pick. 
Rep.  80 ;  Ward  v.  Fuller,  15  Id.  185  ;  Scanlan  v.  Wright,  13  Id.  533  ;  Burghardt  v.  Turner, 
13  Id.  534;  Tracy  v.  Jenks,  15  Id.  467,  468.  Maryland:  Blair  v.  Valliant,  4  Harr.  & 
McHen.  63;  Carroll  v.  Llewellan,  1  Id.  163;  Cheney  v.  Watkins,  1  Harr.  &  John.  537; 
Hoddy  V.  Harryman,  3  Harr.  &  McHen.  581  ;  Gittings  v.  Hall,  1  Harr.  &  John.  14 ; 'Smith 
V.  Steele,  3  Harr.  &  McHen.  103 ;  Crawford  v.  The  State,  6  Harr.  &  John.  331 ;  Carroll's 
Ex'rs  V.  Tyler,  3  Harr.  &  Gill,  54 ;  Connelly  v.  Bowie,  6  Harr.  &  John.  141 ;  Hum's  Lessee 
V.  Soper,  6  Harr.  &  John.  276 ;  Brooks  v.  Marbury,  11  Wheat.  79  ;  Hall  v.  Gittings,  3  Harr. 
&  John.  880 ;  Owings  v.  Law,  7  Id.  134 ;  Dorsey  v.  Gaasaway,  3  Id.  403,  403 ;  Brace's 
Administrator  v.  Smith,  8  Harr.  &  John.  499  ;  Gwynn  v.  Jones'  Lessee,  2  Gill  &  John,.  172  ; 
Dick  V.  Balch,  8  Peters'  Rep.  30.  Pennsylvania :  Krider's  Lessee  v.  Nargong,  1  Dall. 
Reports,  368  ;  McDill's  Lessee  v.  McDill,  1  Dall.  Reports,  63  ;  Morris'  Lessee  v.  Van  Deren, 
Id.  66  ;  Downing  v.  Gallagher,  3  Serg.  &  Rawle,  455  ;  Foster  v.  Shaw,  7  Serg.  &  Rawle, 
163 ;  Griffeth  v.  Black,  10  Id.  160 ;  Hellman,  use  of  Hellman,  4  Rawle,  440 ;  Craft  v. 
Webster,  Id.  343 ;  Jones  v.  Porter,  3  Pennsylv.  Rep.  133 ;  Barger's  Lessee  v.  Miller,  4 
Wash.  C.  C.  Rep.  380;  Rhoades'  Lessee  v.  Selin,  Id.  715  ;  Lanning's  Lessee  v.  Dolph,  Id. 

634 ;  Scott's  Lessee  v.  Leather,  8  Yeates'  Rep.  184  ;  Vickroy  v.  M'Knight,  4  Binn. 
*588    Rep.  204  ;  *Kerns  v.  Swope,  3  Watts'  Rep.  75 ;  McKean  v.  Delancey's  Lessee,  5  Cranch, 

Rep.  23 ;  Talbot's  Lessee  v.  Simpson,  1  Peters'  C.  C.  Rep.  188 ;  Leazure  v.  Hille- 
gas,  7  Serg.  &  Rawle,  318 ;  Duifield  v.  Brindley,  1  Rawle's  Rep.  91 ;  Heister's  Lessee  v. 
Fortner,  3  Binn.  Rep.  44 ;  Lufi'borough  v.  Parker,  13  Serg.  &  Rawle,  48  ;  Fuhrman  v. 
Loudon,  13  Id.  386  ;  Lodge  v.  Berrier,  16  Id.  397 ;  Petit  v.  Beshler,  3  Id.  430  ;  Milligan 
v.  Dickson,  1  Peters'  C.  C.  Rep.  433 ;  Mcintosh  v.  Ward,  5  Binn.  Rep.  396 ;  Shaller  v. 
Brand,  6  Id.  439 ;  Wliitmier  v.  Napier,  4  Serg.  &  Rawle,  390  ;  Fellows'  Lessee  v.  Pedrick, 
4  Wash.  C.  C.  Rep.  477  ;  Shield's  Lessee  v.  Buchanan,  3  Yeates'  Rep.  319  ;  James  v.  Gor- 
don, 1  Wash.  C.  C.  Rep.  388.  Ohio :  Atkinson's  Lessee  v.  Dailey,  3  Hamm.  Rep.  318 ; 
Moore's  Lessee  v.  Vance,  1  Hamm.  Rep.  1 ;  Roads  v.  Symms,  Id.  381 ;  Cunningham's 
Lessee  v.  Buckingham,  Id.  364 ;  Johnston's  Lessee  v.  Haines,  3  Id.  55 ;  Allen's  Lessee  v. 
Parish.  8  Id.  107 ;  Paine  v.  French,  4  Id.  318,  330.  Vermont :  Bodge  v.  Parsons,  3  Verm. 
Rep.  456 ;  Catlin  v.  Washburn,  3  Id.  22  ;  Pearl  v.  Howard,  1  D.  Chip.  Rep.  173 ;  Allen  v. 
Everts.  3  Verm.  Rep.  11 ;  Brooks  v.  Chaplin,  Id.  381 ;  Galusha  v.  Sinclear,  Id.  894 ;  Stevens 
V.  Grifleth,  Id.  448  ;  Sawyer  v.  Adams,  8  Id.  173 ;  Middlebury  College  v.  Cheney,  1  Id. 
886.  Tennessee  :  Yarborough  v.  Beard,  1  Taylor's  Rep.  35  ;  Den  ex  dem.  Hunter  v.  Bryan. 
3  Murph.  Rep.  178  ;  Den  ex  dem.  Robinson  v.  Barfield,  Id.  890  ;  Miller's  Lessee  v.  Holt,  1 
Term.  Rep.  Ill ;  Lannum  v.  Brook's  Lessee,  4  Hayw.  Rep.  131 ;  Smith  v.  Martin,  3  Tenn. 
Rep.  308  ;  Ross  v.  M'Clung,  6  Pet.  283  ,  Craig's  Lessee  v.  Vance,  1  Tenn.  Rep.  133  ;  Glas- 
gow's Lessee  v.  Smith,  Id.  155  ;  Patton  v.  Brown,  1  Cook,  126  ;  Gardenhire  v.  McDaniel,  2 
Yerg.  33  ;  Gordon  v.  Overton,  8  Id.  121 ;  Hightower's  Lessee  v.  Wells,  6  Id.  349  ;  Wilson 
V.  Smith,  5  Id.  879  ;  Lipe  v.  Mitchell's  Lessee,  3  Id.  400 ;  Cox  v.  Bowman's  Lessee,  Id.  108 ; 
Smith  V.  Brown,  Id.  838 ;  Malone  v.  Stevens,  Id.  520.  New  Hampshire :  Southerin  v. 
Mendum,  5  N.  H.  Rep.  430;  Montgomery  v.  Dorian,  6  Id.  850.  Kentucky:  Wells 
V.  Wilson,  8  Bibb,  364 ;  Sharp  v.  WicklifTe,  3  Litt.  Rep.  10 ;  PhiUps  v.  Ruble,  Litt.  Sel. 
Cas.  331 ;  Morgan  v.  Bealle,  1  Marsh.  Ken.  Rep.  810 ;  Hunt  v.  Ovrings,  4  Monroe,  30  ; 
Young  V.  Ringo,  1  Id.  80  ;  Bank  of  Kentucky  v.  Haggin,  1  Marsh.  Ken.  R.  606  ;  Brecken- 
ridges  v.  Todd,  8  Monroe,  53 ;  Moore  v.  Farrow,  8  Marsh.  Ken.  R.  41 ;  Anderson  v.  Turner, 
2  Litt.  R.  287 ;  Winlnck  v.  Hardy,  4  Id.  272  ;  Hog  v.  Perry,  1  Id.  171 ;  Womack  v.  Hughes, 
Litt.  Sel.  Cas.  393  ;  McConnell  v.  Brown,  Id.  459 ;  Taylor  v.  Shield's  Heirs,  5  Litt.  R.  395  ; 
Coleman  v.  Casey,  4  Bibb,  516  ;  Johnson  v.  Fowler,  Id.  581  ;  Fowke  v.  Darnall,  5  Litt.  R. 
316  ;  Elliott  v.  PiersoU,  1  Pet.  338,  339,  840  ;  McCullock  v.  Myers,  1  Dana,  538  ;  Daniel  v. 
Bratton,  Id.  210  ;  Miller  v.  Henshaw,  4  Id.  338,  389  ;  Nantz  v.  Bailey,  8  Id.  113,  113.  Ala^ 
bama :  Scott  v.  Rivers,  1  Stewart  &  Porter,  19  ;  Mitchell  v.  Mitchell,  8  Id.  81 ;  McGregor 
v.  Hall,  Id.  397 ;  Toulmin  v.  Austin,  4  Id.  410.   New  Jersey :  Fox  v.  Lambson,  3  Halst.  R. 
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275.  South  Carolina :  McMuUen  v.  Brown,  1  Harp.  76  ;  Purvis  v.  Robinson,  1  Bay's  R. 
493 ;  Dingle  v.  Bowman,  1  McCord,  177  ;  Turnipseed  v.  Hawkins,  Id.  273 ;  Maxwell  v. 
Carlisle,  M.  534 ;  Eochell  ads.  Holmes,  2  Bay's  R.  487 ;  Anderson  v.  Gilbert,  1  Id.  875 ; 
Peay  v.  Picket,  3  M'Cord,  318  ;  Turnipseed  v.  Freeman,  2  Id.  269  ;  Linning  v.  Crawford, 
2  Bail.  R.  296.  See  S.  C,  not  S.  P.,  Id.  591.  North  Carolina :  Den  ex  dem.  Hunter  T. 
Bryan,  3  Murph.  178 ;  Den  ex  dem.  Robinson  v.  Barfield,  Id.  390 ;  Horton  v.  Hagler's  Ex'r, 

1  Hawk.  48  ;  Park  v.  Cochran,  1  Hayw.  410  ;  Garland's  Ex'rs  v.  Goodloe's  Adm'rs,  2  Id. 
351 ;  Den  ex  dem  Burgess  v.  Wilson,  3  Dev.  R.  306  ;  Den  ex  dem.  Ridley  t.  McGehee, 
Id.  40 ;  Moore  v.  Collins,  3  Id.  126 ;  Smith  v.  Wilson,  1  Dev.  &  Batt.  40.  Louisiana : 
Phillips  V.  Flint,  3  Mill  Lou.  Rep.  146,  148,  149  ;  Las  Caggas  v.  Larionda's  Syndics,  4 
Mart.  Lou.  R.  383,  384,  et  seg.  ;  Norwood  v.  Green,  5  Mart.  Lou.  R.  (N.  S.)  175 ;  Lewis  v. 
Beatty,  8  Mart.  Lou.  R.  (N.  S.)  289  ;  Perron  v.  Maillan,  10  Lou.  R.  (Carry)  520.  Virginia : 
Maxwell  v.  Light,  1  Call,  117  ;  Kidd's  Adm'r  v.  Alexander,  1  RaBd.  R.  456  ;  Ben  v.  Peete, 

2  Id.  539  ;  Turner  v.  Slip,  1  Wash.  R.  319  ;  Currie  v.  Donald,  3  Id.  58  ;  Baker  v.  Preston, 
1  Gilmer,  235 ;  Givens  v.  Mann,  6  Munf.  191 ;  Rowletts  v.  Daniel,  4  Id.  478 ;  Elliott  v. 
PiersoU,  1  Pet.  338,  339,  840 ;  Sexton  v.  Pickering,  3  Rand.  E.  468 ;  Whitaker  v.  Mcll- 
haney,  4  Munf.  310  ;  Lee  v.  Tapscott,  3  Wash.  R.  281  ;  Hord  v.  Dishmau;  5  Call,  279  ; 
Lockridge  v.  Carlisle,  2  Leigh,  186  ;  Mann  v.  Givens,  Id.  763.  Maine :  Knox  v.  Silloway, 
1  Fairf.  R.  301  ;  Woodman  v.  Coolbroth,  7  Greenl,  181  j  Hewes  v.  Wiswell,  8  Id.  94.  See 
9  Greenl.  170,  171 ;  Id.  133, 133  ;  Kent  v.  Weld,  3  Fairf.  R.  459.  Connecticut :  Hayden  v. 
Wescott,  11  Conn.  R.  129 ;  Cunningham  v.  Tracy,  1  Id.  353  ;  Pendleton  v.  Button,  2  Id. 
406  ;  Stanton  v.  Button,  3  Id.  527 ;  Talcott  v.  Goodwin,  3  Day's  R.  364  ;  Swift's  Ev.  4,  5  ; 
Hine  v.  Bobbins,  8  Conn.  B.  342  ;  Welles  v.  Hutchinson,  2  Root's  R.  85.  Indiana  :  Doe 
ex  dem.  Wayman  v.  Naylor,  2  Blackf.  R.  32. 

In  New  York,  the  Revised  Statutes,  so  far  as  the  subject  of  proving  deeds,  &c.,  in 
*589    the  modes  *above  adverted  to  is  concerned,  were  passed  December,  24,  1827,  but 
did  not  take  effect  until  January  1 ,  1830. 

They  make  provision  for  recording  every  instrument  falling  within  the  general  desig- 
nation, "conveyance  of  real  estate,  within  this  State."  1  B.  S.  756,  §  1.  The  term  "con- 
veyance" embraces  all  written  instruments  "  by  which  any  estate  or  interest  in  real  estate 
is  created,  aliened,  mortgaged  or  assigned,  or  by  which  the  title  to  any  real  estate  may 
be  affected  in  law  or  equity,  except  last  wills  and  testaments,  and  leases  for  a  term  not 
exceeding  three  years."  Id.  p.  763,  §  38.  The  term  "real  estate"  is  to  be  understood  as 
co-extensive  in  meaning  with  "  lands,  tenements,  and  hereditaments,"  and  as  embracing 
all  chattels  rBal,  except  leases  for  a  term  not  exceeding  three  years.  Id.  §  86.  The  pro- 
visions of  the  law,  however,  it  is  declared,  "  shall  not  extend  to  leases  for  life  or  lives,  or 
for  years,  in  the  counties  of  Albany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Columbia, 
Delaware  and  Schenectady."  Id.  p.  763,  §  42.  Letters  of  attorney,  or  other  instruments, 
containing  a  power  to  convey  lands  as  agent  or  attorney  for  the  owner  of  such  lands,  may 
be  recorded  (Id.  p.  763,  §  39) ;  and  so  may  "  every  executory  contract  for  the  sale  or  pur- 
chase of  lands."    Id. 

Before  being  admitted  to  record,  the  instrument  is  to  be  duly  acknowledged,  or  its 
execution  proved,  and  this  properly  authenticated.    1  R.  S.  756,  §  4 ;  Id.  762,  §  34. 

As  to  acknowledgments,  or  proof ,  and  the  effect  thereof. — The  officers  authorized  to  take 
acknowledgments  or  probate  are  the  following.  Within  the  state  :  the  chancellor,  justices 
of  the  Supreme  Court,  circuit  judges,  supreme  court  commissioners^  judges  of  county 
courts,  mayors  and  recorders  of  cities,  and  commissioners  of  deeds.  But  no 
county  judge,  or  commissioner  of  deeds  for  a  county  or  city,  can  take  acknowledgments  or 
proofs  out  of  the  city  or  county  for  which  he  was  appointed.  1  R.  S.  756,  §  4.  Out  of  the 
state,  but  within  the  United  States :  the  chief  justice  and  associate  judges  of  the  Supreme 
Court  of  the  United  States — district  judges  of  the  United  States — judges  or  justices  of 
the  Supreme,  Superior  or  Circuit  Court,  of  any  state  or  territory  within  the  United  States 
— and  the  chief  judge,  or  any  associate  judge,  of  the  Circuit  Court  of  the  United 
States  in  the  District  of  Columbia.  But  no  proof  or  acknowledgment,  taken  by  any  such 
officer,  will  entitle  the  conveyance  to.be  recorded,  unless  taken  within  some  place  or  ter- 
ritory, to  which  the  jurisdiction  of  the  court  to  which  he  belongs  shall  extend.  Id.  p. 
757,  §  4,  sub.  2.  Acknowledgments  of  deeds  and  mortgages  may  be  taken,  also,  before  the 
mayor  of  either  of  the  cities  of  Philadelphia  or  Baltimore.  This  is  by  virtue  of  the  act 
of  April  33d,  1829,  infra,  which  still  continues  in  force.  Conveyances  of  real  estate  made 
since  March  10th,  1825,  or  to  be  made,  by  the  treasurer  of  the  State  of  Connecticut,  may 
be  acknowledged  before  the  secretary  of  state  of  the  state  of  Connecticut.  1  B.  S.  760, 
§  31.  Outoftlve  United  States  :  if  the  parties  executing  the  instrument  shall  be  in  any 
state  or  kingdom  in  Europe,  or  in  North  or  South  America,  the  same  may  be  acknowl- 
edged or  proved  before  any  minister,  plenipotentiary  or  extraordinary,  or  any  Cliarge  des 
Affaires  of  the  United  States,  resident  and  accredited  within  such  state  or  kingdom.  If 
the  parties  be  or  reside  in  France,  the  acknowledgment  or  proof  may  be  taken  before  the 
consul  of  the  United  States,  appointed  to  reside  at  Paris  ;  or  if  they  be  in  Russia,  then 
before  the  consul  of  the  United  States,  appointed  to  reside  at  St.  Petersburg!!.  1  R.  S. 
§  5.  If  the  party  be  within  the  united  kingdom  of  Great  Britain  and  Ireland,  or  the 
dominions  thereto  belonging,  the  acknowledgment  or  proof  may  be  taken  before  the  mayor 
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of  London,  the  mayor  or  chief  magistrate  of  Dublin  or  Liverpool,  the  provost  or  chief 
magistrate  of  Edinburgh,  or  t.lie  consul  of  the  United  States  appointed  to  reside  at  Lon- 
don. Id.  §  6.  Indeed,  as  to  deeds  and  mortgages,  consuls  of  the  United  States,  residing 
In  any  foreign  port  or  country,  have  full  power  to  take  acknowledgments  and  proofs, 
without  any  qualification  as  to  residence.  See  the  act  of  April  SSd,  1839,  infra.  So, 
with  respect  to  j  udges  "  of  the  highest  court"  of  either  Upper  or  Lower  Canada.  See  Id. 
Acknowledgments  and  proofs  may  also  be  taken  out  of  the  United  States,  before  any  per- 
son specially  authorized  for  that  purpose  by  a  commission  under  the  seal  of  the  Court  of 
Chancery  of  this  state.     1  R.  S.  757,  §  8. 

The  acknowledgment  is  to  be  by  the  party  or  parties  executing  the  instrument.  Id.  p. 
756,  §  4.  The  ofEcei  taking  any  acknowledgment,  must  know  or  have  satisfactory  evi- 
dence that  the  person  making  the  same  is  the  individual  described  in  and  who  executed 
the  instrument.  Id.  758,  §  9.  In  the  case  of  a  married  woman  residing  within  the  state, 
her  acknowledgment  is  not  to  be  taken  unless,  in  addition  to  the  above  requisites,  she 
acknowledge  on  a  private  examination,  apart  from  her  husband,  that  she  executed  the 
instrument  freely  and  without  any  fear  or  compulsion  of  her  husband ;  and  her 
*590  estate  will  not  pass  by  any  conveyance  unless  so  *acknowledged.  Id.  §  10.  But 
a  married  woman,  not  residing  in  the  state,  who  joins  her  husband  in  any  convey- 
ance of  real  property  within  the  state,  may  acknowledge  the  same  as  If  she  were  sole  ; 
and  it  may,  for  the  purpose  of  recording,  be  proved  In  like  manner  as  if  she  were  sole,  by 
a  subscribing  witness.  Id.  §11.  See  as  to  powers  of  attorney,  executed  by  married 
women  residing  out  of  the  state,  act  of  May  11th,  1835,  sess.  ,58,  ch.  275,  p.  315. 

The  proof  of  an  instrument,  preliminary  to  admitting  it  to  record,  is  to  be  by  a  sub- 
scribing witness.  The  witness  is  to  state  his  place  of  residence,  and  that  he  knew  the 
person  described  in  and  who  executed  the  instrument ;  but  the  proof  is  not  to  be  taken 
unless  the  officer  is  personally  acquainted  with  the  witness,  or  has  satisfactory  evidence 
that  he  is  the  same  person  who  was  a  subscribing"  witness  to  the  instrument.  1  B.  S.  758, 
§  13.  Provision  is  made  for  compelling  a  subscribing  witness,  residing  in  the  county 
where  application  for  probate  is  made,  to  appear  and  testify.    Id.  §§  13  and  14. 

The  authentication  of  the  acknowledgment  or  proof  will  vary  according  to  circumstances. 
".In  all  cases,  however,  a  certificate  of  the  officer  taking  the  acknowledgment  or  proof,  is 
required  to  be  indorsed  on  the  instrument,  and  signed  by  him  ;  and  this  certificate  is  to 
set  forth  the  matters  above  required  to  be  done,  known  or  proved,  on  such  acknowledg- 
ment or  proof,  with  the  names  of  the  witnesses  examined  before  the  officer,  their  places 
of  residence,  and  the  substance  of  the  evidence  given  by  them.  Id.  758,  §  15.  The  resi- 
dence of  the  identifying  witnesses,  sworn  before  the  ..officer,  need  not  be  set  forth  in  the 
certificate.  Dibble  v.  Rogers,  13  Wendell,  536  ;  Nortiian  v.  Wells,  17  Id.  136.  Otherwise 
as  to  aubmribing  vritnesses.  Id.  It  should  appear  by  the  certificate  that  the  subscribing 
witness  saw  the  execution  of  the  deed ;  for  if  he  only  heard  the  execution  acknowledged, 
semble,  that  he  is  incompetent  to  prove  it,  and  a  certificate  stating  simply  that  the  sub- 
scribing witness  heard  the  party  acknowledge  it,  would  be  held  invalid,  if  objected  to 
specifically  on  that  ground.  Norman  v.  Wells,  supra.  If  the  acknowledgment  or  probate 
is  taken  out  of  the  United  States,  before  a  consul,  mayor,  chief  magistrate,  minister,  or 
cMrge  des  affaires,  as  provided  by  1  R.  S.  757,  §§  5, 6  (supra),  the  certificate  must  be  under 
the  official  seal  of  those  officers  respectively.  Id.  p.  757,  §  7.  Acknowledgments  by  the 
treasurer  of  Connecticut,  mentioned  supra,  are  to  be  certified  by  the  secretary  of  state,  in 
the  mode  subscribed  above,  under  the  seal  of  that  state.    Id.  p.  760,  §  81. 

The  instrument  being  so  acknowledged  or  proved,  and  duly  certified,  is  entitled  prima 
facie  to  be  read  in  evidence  without  further  proof.  1  "R.  S.  759,  §  16  ;  Id.  p.  763,  §  39  ;  Id. 
p.  760,  §  31.  See  Morris  v.  Wadsworth,  17  Wend.  108.  There  is  a  qualification  to  this, 
however,  where  the  acknowledgment  or  proof  was  taken  before  a  judge  of  a  county  court, 
not  of  the  degree  of  counsellor  in  the  Supreme  Court,  or  by  a  commissioner  of  deeds  ;  in 
such  cases,  to  be  read  in  evidence  in  a  county  other  than  that  for  which  the  officer  taking 
the  same  was  appointed,  there  must  be  subjoined  to  the  certificate,  a  certificate  of  the  clerk 
of  the  county  for  which  the  officer  was  appointed,  upder  his  hand  and  official  seal,  speci- 
fying that  such  officer  was,  at  the  time  he  took  the  acknowledgment  or  proof,  duly 
authorized  to  take  the  same,  and  that  the  clerk  is  well  acquainted  wHh  the  handwriting 
of  the  offlicer,  and  verily  believes  the  signature  to  the  officer's  certificate  to  be  genuine. 
Id.  §  18.  As  to  the  sufficiency  of  the  clerk's  certificate,  see  Hall  v.  Gittings,  3  Harr.  & 
John.  390.  But  the  latter  section  does  not  apply  to  any  conveyance  executed  by  the  agent 
of  the  Holland  Land  Company,  or  by  any  agent  of  the  Pultney  estate,  lawfully  authorized 
to  convey.    Id.  §  19. 

The  certificate  of  acknowledgment  or  proof  is  not  conclusive,  but  may  be  rebutted,  and 
its  force  and  effect  contested  :  and  if  it  turns  out  that  the  proof  was  taken  upon  the  oath 
of  an  interested  or  Incompetent  witness,  the  conveyance  cannot  be  received  In  evidence, 
until  duly  established  by  other  competent  proof.  Id.  §  17  ;  Jackson  ex  dem.  Hardenbergh 
V.  Schoonmaker,  4  John.  Rep.  161 ;  Jackson  ex  dem.  Tracy  v.  Hayner,  12  Id.  469, 471, 473 ; 
Jackson  ex  dem.  Gibbs  v.  Osborne,  3  Wend.  555  ;  Jackson  es  dem-  Hnngerford  v.  Eaton, 
20  John.  Rep.  480.  See  ante,  of  this  note.  So,  the  force  of  the  acknowledgment  or  proof 
may  be  overcome  by  showing  that  the  officer  taking  the  same  did  so  at  a  place  to  which 
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his  authority,  in  this  respect,  did  not  extend.  Jackson  ex  dem.  Wyckoff  v.  Humphrey, 
1  John.  B.  498  ;  Jackson  ex  dem.  Walsh  v.  Golden,  4  Cowen's  Rep.  266.  See  ante,  of  thi» 
note. 

An  instrument  acknowledged  or  proved  before  the  Revised  Statutes  went  into  opera- 
tion, and  certified  in  such  manner  as  to  be  entitled  to  be  read  in  evidence  under  the  laws 
in  force  when  the  said  statutes  took  effect,  is  entitled  to  be  read  in  evidence  as  if 
*591  those  statutes  had  not  *existed.  Id.  p.  790,  §  22.  If  an  instrument  executed  before 
the  Revised  Statutes  took  effect,  shall  not  have  been  acknowledged  or  proved,  this 
may  be  done  under  thqse  statutes,  in  the  same  way  and  with  the  like  effect  as  in  respect 
to  instruments  subsequently  executed.    Id.  §  33. 

As  to  the  record,  &o.  —  The  record  of  the  instrument  is  to  be  made  in  the  clerk's  office  of 
the  county,  where  the  real  estate  to  which  it  relates  is  situated  (1  R.  S.  756,  §  1) ;  or  if  the 
real  estate  is  within  the  city  and  county  of  New  York,  then  in  the  oflBce  of  the  register 
thereof.  Id.  p.  763,  §  43.  Tlie  same  acknowledgement  or  proof,  and  the  like  authentica- 
tion thereof,  required  to  entitle  the  instrument  to  be  read  in  evidence  without  further 
proof,  are  alse  necessary  as  a  condition  to  its  being  admitted  to  record.  Id.  759,.§  16.  See 
Id.  p.  762,  §  34.  Hence,  the  certificate  of  the  officer  who  took  the  acknowledgment  or 
proof,  will  generally  be  sufficient  to  entitle  the  instrument  to  be  recorded.  But  we  have 
seen,  that  where  it  is  offered  in  evidence  out  of  the  county  in  which  the  officer  taking  the 
acknowledgment  or  proof  resides,  an  additional  certificate  of  the  county  clerk  is  some- 
times required  in  such  cases,  the  same  certificate  is  requisite  to  allow  the  instrument  to  be 
recorded,  out  of  the  county  of  the  officer's  residence.  Id.  759,  §  18.  The  certificate  or 
certificates  upon  which  the  instrument  is  admitted  to  record,  are  to  be  recorded  along  with 
it ;  and,  unless  this  is  done,  the  record  will  be  invalid  for  all  the  purposes  of  evidence.  Id. 
§  20.     See  Wood  v.  Winant,  1  N.  Y.  Rep.  77. 

Instruments  acknowledged  or  proved,  prior  to  the  Revised  Statutes,  and  certified  so  as 
to  be  entitled  to  be  recorded  under  the  laws  in  force  when  such  statutes  took  effect,  but 
which  have  not  been  so  recorded,  are  allowed  to  be  put  on  record  in  the  proper  office,  in 
the  same  manner,  and  with  the  like  effect,  aa  if  the  Revised  Statutes  had  not  been  passed. 
Id.  p.  760,  §  22.  And  conveyances  executed  before  the  Revised  States,  and  not  already 
acknowledged  or  proved,  may  be  proved  or  acknowledged  and  recorded  under  those_ 
statutes,  and  with  the  like  effect,  as  if  executed  after  such  statutes  went  into  operation. 
Id.  8  23. 

The  record  of  a  conveyance  duly  recorded,  or  a  transcript  thereof  duly  certified,  may  be 
read  in  evidence  with  the  like  force  and  effect  as  the  original  conveyance.  Id.  p.  759,  § 
17 ;  Id.  p.  760,  §  21 ;  Id.  p.  763,  §  39. ,  See  Morris  v.  Wadsworth,  17  Wend.  103.  To  entitle 
the  transcript  of  any  such  record,  and  of  the  certificates  upon  which  it  was  admitted  to 
record,  to  be  read  in  evidence,  the  same  must  be  certified  to  be  a  true  copy  of  such  record, 
by  the  clerk  of  the  county  having  the  custody  of  the  record,  under  the  seal  of  the  Court 
of  Common  Pleas  of  that  county,  or  by  the  register  of  the  city  and  county  of  New  York, 
when  such  record  shall  be  in  his  custody.    Id.  p,  760,  §  36. 

(The  act  of  1833  (ch.  271,  §  9),  has  not  changed  the  Revised  Statutes  which  require  a 
certificate  of  the  county  clerk  to  authenticate  the  acknowledgment  of  a  conveyance  of  real 
estate.  Wood  v.  Weiant,  supra  ;  or  other  instrument,  where  the  same  is  used  in  another 
county.  Campbell  v.  Hoyt,  23  Barb.  555  ;  43  Barb.  384.  A  deed  may  be  proved  by  calling 
the  subscribing  witness  or  proving  his  handwriting  when  dead,  notwithstanding  it  has 
upon  it  a  certificate  of  acknowledgment  of  the  grantor  purporting  to  have  been  made 
before  such  deceased  witness  as  a  commissioner  of  deeds.  Borst  v.  Empie,  5  N.  Y.  33. 
The  certificate  of  a  county  clerk  is  not  required  when  the  acknowledgment  is  taken 
before  a  county  judge  of  the  degree  of  a  counsellor  at  law.  Hunt  v.  Johnson,  19  N.  Y. 
279,  295.  A  conveyance  by  a  married  woman  is  of  no  validity,  unless  the  acknowledg- 
ment thereof  be  duly  taken  and  indorsed  on  the  deed  ;  and  if  the  certificate  of  acknowl- 
edgment be  defective,  the  defect  cannot  be  supplied  by  parol  evidence.  El  wood  v.  Klock, 
13  Barb.  50,  ante,  p.  590.) 

Neither  the  record  nor  the  transcript  thereof  is  to  be  regarded  as  conclusive ;  but  may 
be  rebutted,  and  the  force  and  effect  thereof  contested,  by  any  party  to  be  affected  thereby. 
And  if  it  shall  appear  that  the  record  was  made  upon  proof  by  an  interested  or  incom- 
petent witness,  this  shall  destroy  its  effect  as  evidence.  Id.  p.  759,  §  17.  The  record  may 
be  impeached  by  showing  that  it  was  made  upon  an  insufficient  or  invalid  acknowledg- 
ment or  probate.  As  to  what  acknowledgments  are  invalid  under  the  Revised  Statutes, 
see  infra. 

Corwegances  of  real  estate  situated  abroad. — The  law  above  noticed,  relates  to  con- 
veyances of  real  property  situated  within  the  state.  It  is  also  provided  that  "  every  convey- 
ance of  real  estate  situated  within  this  state,  lieretofore  made  or  hereafter  made,  and 
which  shall  be  acknowledged  or  proved  in  the  manner  prescribed  by  the  laws  of  this  state, 
in  relation  to  conveyances  of  lands  within  this  state,  may  be  read  in  evidence  in  any  court 
without  further  proof  thereof,  in  the  same  manner  and  with  the  same  effect  as  if  such  con- 
veyance related  to  real  estate  within  this  state ;  but  this  section  shall  not  be  construed  to 
prevent  the  reading  in  evidence  of  any  conveyance  of  lands  within  any  other  of  the  United 
States,  which  shall  have  been  duly  authenticated  according  to  the  laws  of  such  states  so  as 
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to  be  read  in  evidence  in  the  courts  thereof.  1 H.  S.  761,  §  27.  And  note ;  the  terms 
"  conveyances  of  real  estate  "  in  the  foregoing  section,  are  co-extensive  in  meaning  with 
the  same  terms  as  defined  infra. 

Acknowledgments  or  proof  of  instruments  other  than  conveyances  of  real  estate. — By  an 
act  passed  April  39th,  1833,  every  written  instrument  except  promissory  notes,  bills  of 
exchange,  and  last  wills  of  deceased  persona,  may  be  proved  or  acknowledged  in  the  man- 
ner provided  by  law  for  taking  the  proof  or  acknowledgment  of  conveyances  of  real 
estate ;  and  the  certificate  of  the  proper  officer  indorsed  thereon  shall  entitle  such  instru- 
ment to  be  read  in  evidence  on  the  trial  of  any  action,  with  the  same  effect  and  in  the 
same  manner,  as  if  the  instrument  were  a  conveyance  of  real  estate.  L.  N.  Y.  sess.  56th, 
ch  271,  p  396,  §  9.  (An  assignment  properly  acknowledged,  accompanied  by  the  certi- 
ficate of  the  county  clerk,  may  be  read  in  evidence.     Sheldon  v.   Stryker,  42  Barb. 

284.) 
*593  *Though  the  former  laws  of  New  York  relating  to  the  general  subject  of  proofs, 
acknowledgments  and  records  of  deeds,  &o.,  are  entirely  obsolete  in  respect  to 
conveyances  made  since  January  1st,  1830,  yet  still  they  are  necessarily  often  drawn  in 
question,  particularly  when  conveyances  acknowledged,  proved,  or  recorded  under  them, 
are  sought  to  be  given  in  evidence.  We  therefore  subjoin  a  short  reference  to  those  most 
often  needed  in  such  cases,  noting,  in  connection  with  them,  such  adjudications  in  our 
courts  as  will  aid  in  construing  and  explaining  them. 

Act  of  October  30th,  1710,  Van  Schaack's  L.  N.  Y.  82,  83 ;  1  Smith  &  Liv.  L.  N.  Y.  84 ; 
3  Rev.  Stat.  (Ist  ed.)  5,  6.  See  Jackson  ex  dem.  Hardenbergh  v.  Schoonmaker,  2  Johns. 
230 ;  4  Id.  161 ;  Jackson  ex  dem.  Woodruff  v.  Gilchrist,  15  Id.  89  ;  Van  Cortlandt  v.  Tozer, 
17  Wend.  340,  et  seg. ;  Act  of  February  16th,  1771,  3  Revised  Statutes  (1st  ed.)  app.  22 ;  2 
Van  Schaak's  L.  N.  Y.  611.  See  Jackson  ex  dem.  Woodruff  v.  Gilchrist,  15  Johns.  R,  89  ; 
Van  Cortlandt  v.  Tozer,  17  Wend.  340,  et.  aeq. ;  Carver  v.  Jackson,  ex.  dem.  Astor,  4  Peters' 
Rep.  81,  82  ;  Act  of  March  8th,  1773,  3  Revised  Statutes  (1st  ed.),  app.  23 ;  2  Van  Schaack's 
L.  N.  Y.  765 ;  Act  of  March  1st,  1787,  3  Revised  Statutes  (1st  ed.),  app.  35 ;  2  L.  N.  Y., 
Jones  &  Varick,  92 ;  1  L.  N.  Y.,  Greenl.  386.  See  Van  Cortlandt  v.  Tozer,  17  Wend.  338, 
et  seg.;  Act  of  February  36th,  1788,  3  Revised  Statutes  (1st  edition),  app.  26  :  2  L.  N.  Y., 
Jones  &  Varick,  366  ;  3  L.  N.  Y.,  Greenl.  99.  See  Van  Cortlandt  v.  Tozer,  17  Wend.  338, 
et  seg. ;  Jackson  ex  dem.  Parker  v.  PhiUips,  9  Cowen's  R.  94 ;  Act  of  April  6th,  1792,  3 
Revised  Statutes  (1st  ed.)  app.  37 :  3  L.  N.  Y.  Greenl.  453 ;  Act  of  March  9th,  1793,  3  Re- 
vised Statutes  (1st  ed..)  app.  37 ;  3  L.  N.  Y.,  Greenl  73.  See  Van  Cortlandt  v.  Tozer,  17 
Wend.  338,  et  seg. ;  Act  of  January  8th,  1794  3  L.  N.  Y..  Greenl.  100.  See  3  L.  N.  Y.  Greenl. 
110 ;  Id.  138 ;  3  L.  N.  Y.,  Web.  Con.  of  Greenl.  470,  472,  in  connection  with  the  act  of 
January  8th,  1794  ;  also  Jackson  ex  dem.  Rieley  v.  Livingston,  6  Johns.  R.  149,  155, 156  ; 
Act  of  February  11th,  1797,  3  Revised  Statutes  (1st  ed.),  27  ;  3  L.  N.  Y.,  Greenl.  370.  See 
Bradstreet  v.  Clark,  13  Wend.  673.  in  which  the  then  chief  justice  seems  to  have  over- 
looked the  latter  statute.  Act  of  February  12th,  1798,  3  L.  N.  Y.,  Web.  Con.  of  Greenl. 
330.  See  Jackson  ex  dem.  Ramson  v.  Shepard,  3  Johns.  R.  77 ;  Jackson  ex  dem.  Dunbar 
V.  Todd,  Id.  300 ;  Act  of  February  32d,  1798,  3  Revised  Statutes  (1st  ed.),  28 ;  3  L.  N.  Y., 
Web.  Con.  Greenl.  338.  See  Van  Corthindt  v.  Tozer,  17  Wend.. 338,  etseg.;  Act  of  April 
6th,  1801,  3  Revised  Statutes  (1st  ed.)  app.  30  ;  1  L.  N.  Y.,  Kent  &  Radcliffe,  478.  See 
Van  Cortlandt  v.  Tozer,  17  Wend.  338,  et  seg. ;  Jackson  ex  dem.  Rieley  v.  Livingston,  6 
Johns.  R.  149  :  Jackson  ex  dem.  Ramson  v.  Shepard,  3  Id.  77 ;  also,  see  the  cases  infra, 
cited  in  connection  with  the  act  of  April  12th,  1813.  Act  of  April  7th,  1806,  3  Revised 
Statutes  (1st  ed.)  app.  42  ;  4  L.  N.  Y.,  Webster,  615 ;  Act  of  January  29th,  1811,  6  L.  N. 
Y.,  Webster,  95  ;  3  Revised  Statutes  (1st  ed.)  app.  33  ;  Act  of  April  9th,  1811,  3  Revised 
Statutes  (1st  ed.),  app.  33  ;  6  L.  N.  Y.,  Webster,  322 ;  Act  of  April  13th,  1813,  3  Revised 
Statutes  (1st  ed.),  app.  34,  1  R.'L.  N.  Y.,  Web.  &  Van.  369.  See  Van  Cortlandt  v.  Tozer, 
17  Wend.  338,  et  seg. ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's  Rep.  94 ;  Jackson 
ex  dem.  Merritt  v.  Gumaer,  3  Id.  552  ;  Duval  v.  Covenhoven,  4  Wend.  563  ;  Roberts  ads. 
Jackson  ex  dem.  Webb,  1  Wend.  478 ;  James  v.  Morey,  2  Cowen's  Rep.  246  ;  Jackson  ex 
dem.  Barclay  v.  Hopkins,  18  John.  Kep.  487 ;  Troup  v.  Haight,  1  Hopk.  Ch.  Rep.  239; 
Gould  v.  Gould,  7  Wend.  364;  Jackson  ex  dem.  Gibbs  v.  Osborne,  2  Wend.  555  ;  Jackson 
ex  dem.  Kellogg  v.  Vickroy,  1  Id.  406,  412  ;  Jackson  ex  dem.  Wood  v.  Harrow,  11  John. 
Eep.  434;  Act  of  February  4th,  1814,  3  L.  N.  Y.,  sess.  37th,  9.  See  act  of  January  8th, 
1794,  xwpra,  in  connection  with  this  act ;  Act  of  April  12th,  1816,  3  Revised  Statutes  (1st 
ed.)  app.  36 ;  4  L.  N.  Y.,  sess.  39th,  118  ;  Act  of  March  8th,  1817,  3  Revised  Statutes  (1st  ed.), . 
app.  36 ;  4  L.  N.  Y.,  sess.  40th,  58 ;  Act  of  March  34th,  1818,  3  Revised  Statutes  (1st 
ed.),  app.  37  ;  4  L.  N.  Y.,  sess.  41st,  4:4.  See  Jackson  ex  dem.  Montgomery  v.  Chapin,  5 
Cowen's  Bep.  485 ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Id.  94  ;  Act  of  April  14th.  1820, 
3  Revised  Statutes  (1st  ed.),  199  ;  5  L.  N.  Y.,  sess.  43d,  p.  348,  §  3.  See  acts  of  January 
8th,  1794,  and  of  February  4th,  1814,  supra  ;  Jackson  ex  dem.  Yates  v.  How,  19  John. 
Eep.  80 ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's  Rep.  94 ;  Jackson  ex  dem.  Hun- 
gerford  v.  Eaton,  20  John.  Rep.  478 ;  Act  of  April  17, 1833,  3  Revised  Statutes  (1st  ed.), 
app.  45  ;  6  L.  N.  Y.,  sess.  45th,  261.  See  James  v.  Morey,  3  Cowen's  Rep.  246  ;  Act  of 
April  19th,  1823,  6  L.  N.  Y.,  sess.  46th,  244 ;  Act  of  April  23d,  1829,  sess.  52d,  348. 

Deeds  and  other  instruments,  acknowledged  or  recorded  in  neighboring  states,  are 
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sometimes  proved  under  the  laws  of  Congress.  Where  the  acknowledgment  or  record  is 
the  act  of  a  court,  and  partakes  of  the  nature  of  a  judicial  proceeding,  it  has  been 
*593  treated  as  within  the  provisions  *of  the  law  of  May  26,  1790,  stated  and  considered 
ante,  note  413.  Thus,  in  Kentucky,  a  power  of  attorney  was  produced,  purporting 
to  have  been  executed  by  the  plaintiff  in  Virginia  ;  it  had  been  acknowledged  by  the 
the  plaintiff  in  a  county  court  of  the  latter  state,  and  the  acknowledgment  ordered  to  be 
certified;  and  held,  that  the  record  of  the  acknowledgment  and  order,  duly  certified 
according  to  the  requisitions  of  the  law  of  Congress  above  referred  to,  sufficiently  proved 
the  execution  of  the  power  without  further  evidence ;  and  this,  though  the  power  itself 
had  not,  in  fact,  been  recorded.  Rochester  v.  Toler,  4  Bibb's  Rep.  106.  See  Calvert  v. 
Fitzgerald,  Litt.  Sel.  Cas.  388,  390,  391.  A  copy  of  the  record  of  a  deed,  acknowledged  in 
a  court  of  a  neighboring  state,  and  recorded  there,  was  held  to  come  within  the  above  act 
of  Congress,  in  Strode  v.  Churchill  (3  Litt.  Rep.  75,  76).  The  main  question  was,  as  to 
the  sufficiency  of  the  authentication.  It  was  attested  by  a  clerk,  who  styled  himself  clerk 
of  the  Superior  Court  of  law  of  F.  county,  and  keeper  of  the  records  of  the  late  District 
Court  (the  district  being  composed  of  the  counties  of  F.,  B.,  H.  and  S.),  in  which  latter 
court  the  deed  was  acknowledged  and  recorded ;  the  clerk's  attestation,  moreover,  was 
under  his  private  seal,  he  stating  in  his  attestation  that  no  official  seal  had  been  provided ; 
the  presiding  judge  of  the  Superior  Court  certified  that  the  attestation  of  the  clerk  was 
in  due  form  of  law,  and  this  authentication  was  held  complete.  See  as  to  the  attestation 
of  the  clerk  and  the  seal  of  the  court,  ante,  note  412.  The  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  is  indispensable  under  the  act  of  1790.  See  Johnson  v. 
Fowler,  4  Bibb's  R.  531  ;  ante,  note  413 ;  Brown  v.  Adair,  1  Stewart  &  Porter,  49. 

The  record  of  an  instrument  in  a  public  office  not  appertaining  to  a  court,  the  record 
being  in  no  sense  a  judicial  proceeding,  requires  a  different  kind  of  authentication.  Such 
record  must  be  authenticated  according  to  the  act  of  Congress  of  April  37,  1804,  stated 
ante,  note  412,  413  and  418.  In  noticing  the  case  of  Henthorn  v.  Doe  (1  Blackf.  157), 
in  the  note  referred  to,  we  said  that  the  copy  of  the  Virginia  patent,  there  in  question, 
was  held  inadmissible  because  of  the  opiission  of  the  governor  to  state  in  his  certificate 
that  the  attestation  of  the  register  was  in  due  form.  On  a  closer  examination  of  the  case, 
it  appears  that  the  point  was  not  decided,  though  the  court  conceded  such  to  be  the  cur- 
rent of  authority.  Indeed,  there  seems  as  much  reason  for  insisting  upon  a  compliance 
with  this  part  of  the  requisition  of  the  above  act  as  there  is  for  insisting  upon  an  obser- 
vance of  the  corresponding  provision  in  the  act  of  1790 ;  and  in  the  latter  case,  the 
decisions  render  that  portion  of  the  certificate  which  relates  to  due  form,  &c..  indispensa- 
ble. See  ante,  note  412.  Under  the  act  of  1804,  the  keeper  of  the  record  must  add  his 
seal  to  his  attestation,  if  there  be  a  seal ;  and  to  the  certificate  of  the  governor,  if  that  is 
also  used,  must  be  annexed- the  great  seal.  Phillips  v.  Flint,  3  Mil.  Lou.  146,  148,  149; 
Id.  151,  S.  P.  In  Tennessee,  a  copy  of  a  deed  of  marriage  settlement  was  offered,  taken 
from  the  records  of  the  register  in  Onslow  county.  North  Carolina ;  it  was  authenticated 
in  every  respect  according  to  the  act  of  Congress  of  1804,  save  that  no  official  seal  was 
annexed  to  the  register's  certificate  ;  but  the  court  said  that  they  knew  that  by  law  there 
was  no  official  seal  belonging  to  the  register's  office  in  that  state,  and  so  the  authentica- 
tion was  held  complete.  Hackney  v.  Williams,  6  Yerg.  340.  Quere,  however;  should 
not  the  officer  in  general  certify  on  this  point  ?  See  ante,  note  412.  A  certificate  by  the 
presiding  j  ustice  of  the  court  of  the  county  or  district  where  the  recording  office  is  kept 
will  not  be  vitiated  by  its  containing  superfluous  matter,  if  the  substance  of  what  is  required 
by  law  be  stated  therein.  Hackney  v.  Williams,  supra.  The  recording  officer's  official 
character  is  not  to  be  certified  by  the  clerk  of  the  county  or  district  court ;  and  if  such 
certificate  be  appended,  it  will  be  treated  as  a  mere  nullity.  Id.  When  the  certificate  of 
the  presiding  j  ustice  of  the  county  or  district  court  is  used,  the  clerk  or  prothonotary  of  the 
court  is  to  certify  to  Jiis  official  character ;  and  the  clerk's  certificate  could  show  that 
the  person  certifying  as  presiding  justice  is  •'  duly  commissioned  and  qualified."  Id.  The 
clerk's  certificate  must  moreover,  be  "under  his  hand  and  the  seal  of  his  office."  Id.; 
Act  of  Congress,  April  37, 1804 ;  3  L.  United  States,  621,  8 1.  As  to  authentications  under 
the  act  of  1804,  see  further,  Ewings  v.  Savary,  4  Bibb,  434  Johnson  v.  Fowler,  Id.  531 ; 
Bruce's  Adm'r  v.  Smith,  3  Harr.  &  John.  499. 

As  to  the  grade  and  force  of  this  species  of  evidence,  the  act  of  Congress  of  1804  pro- 
vides that  records  authenticated  according  to  its  provisions  shall  have  such  faith  and 
credit  accorded  to  them  in  every  court  of  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  whence  they  come.    See  ante,  note  418.    It  seems  that  unless 

the  law  or  usage  of  the  state  whence  the  record  comes  be  proved,  the  court  will  act 
*594   upon  its  own  laws.    Hence,  if  according  *to  the  lex  fori,  a  copy  of  a  similar  domestic 

record  would  be  admissible  for  any  cause,  it  will  be  held  equally  so  \yhen  coming 
from  another  state,  unless  the  lex  loci,  giving  it  a  different  effect,  be  affirmatively  shown. 
Norwood  V.  Green,  5  Mart.  Lou.  Rep.  175,  Vi6.  In  Alabama,  a  copy  of  a  deed  certified  in 
due  form  from  the  records  of  Wilkinson  county,  Georgia,  was  offered  as  secondary 
evidence;  and  the  court  held,  that  to  authorize  its  being  read,  the  party  must  show  that 
by  the  laws  of  Georgia,  such  instruments  were  required  to  be  recorded,  and  that  the 
recording  officer  had  authority  to  certify  copies.  Mitchell  v.  Mitchell,  3  Stewart  & 
Porter,  81. 
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In  respect  to  the  mode  of  proving  deeds  or  writings  executed  in  one  country,  relating  to 
property  in  lands  ^tnated  in  anotlier  strictly  foreign,  the  courts  of  the  la/tter  are  governed 
entirely  by  their  own  laws.  Hence,  if  the  power  of  taking  acknowledgments,  &c.,  is 
conferred  by  such  laws  upon  a  foreign  notary,  his  certificate  will  be  recognized  as  effectual 
to  the  extent  defined  by  the  authority  under  which  the  certificate  is  made  ;  "but  independ- 
ent of  some  authority  of  this  character,  his  certificate  is  not  evidence.  Griffeth  v.  Black, 
10  Serg.  &  Rawle,  160.  Most  of  the  United  States  have  their  peculiar  local  statutes  or 
usages  on  this  subject ;  and  when  a  law  exists  conferring  the  power  of  authenticating 
instruments  abroad  on  officers  resident  in  another  state  or  country,  none,  except  such  as 
are  named  in  the  law,  will  be  recognized  as  possessing  the  power.  Glasgow's  Lessee 
V.  Smith,  1  Tenn.  R.  156. 

We  have  before  had  occasion  to  cite  several  cases  relating  to  the  power  of  a  notary 
abroad,  in  taking  the  acknowledgment  or  probate  of  instruments,  so  as  to  dispense  with ' 
formal  proof  of  execution  in  other  States  or  countries.  A  notary,  as  such  merely,  has  no 
more  authority  in  this  respect,  it  should  seem,  than  any  private  individual.  His  certi- 
ficate as  to  foreign  protests,  is  accredited  upon  general  principles  of  commercial  policy 
and  convenience ;  but  even  the  lex  mercatoria  does  not  recognize  him  as  possessing 
authority  to  certify  the  execution  of  instruments,  either  upon  acknowledgment  of  the 
party,  proof  by  witnesses,  or  otherwise.  See  Las  Caggas  v.  Larionda's  Syndics,  4  Mart. 
Lou.  Rep.  385,  286.  See  ante,  note  324 ;  Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146  ;  Ex  parte 
Church  et  al.,  1  Dowl.  &  Ryll  324.  In  Las  Caggas  v.  Larionda's  Syndics  (4  Mart.  Lou. 
Rep.  283),  a  power  of  attorney  giv^n/it  Trinidad,  in  the  island  of  Cuba,  was  sought  to  be 
established,  as  authority  to  sue  i^^ouisiana.  It  was  executed  before  a  notary  of  the 
former  place,  and  it  appeared  that,  according  to  the  Spanish  law,  which  prevailed  there, 
the  original,  or  protoeole,  is  registered  in  the  notary's  office,  whose  duty  it  is  to  keep  it, 
and  give  a  certified  copy,  known  to  the  Spanish  laws  under  the  appellation  of  eopia 
original,,  which  when  duly  authenticated,  is  treated  there  as  an  original.  Such  a  copy 
was  offered ;  it  was  certified  in  the  customary  mode,  under  the  notary's  hand  and  signo, 
accompanied  by  a  certificate  of  three  persons,  stating  themselves  to  be  of  the  cabUdo  of 
the  city,  attesting  the  official  character  of  the  notary,  and  that  faith  is  and  ought  to  be 
given  to  his  certificate,  as  such ;  the  seal  of  the  college  of  notaries  of  Havana  was  also 
affixed ;  and  in  addition  to  this,  the  plaintiff  offered  to  prove  by  a  witness,  the  handwrit- 
ing of  the  notary,  and  his  official  character.  The  parish  court  rejected  the  evidence  ;  but 
on  appeal  to  the  Supreme  Court  the  decision,  was  reversed.  The  latter  distinguished 
between  notarial  acts  done  under  the  lex  mercatoria,  and  such  as  tne  certificate  in  ques- 
tion. Some  difficulty  occurred,  they  said,  whether  to  consider  the  instrument  offered  as 
an  original  or  a  copy  from  the  record.  It  was,  in  truth,  what  is  called  by  the  Spanish 
j  urist,  an  original,  known  to  the  laws  of  Spain  as  a  public  act,  carrying  with  its  own  faith 
and  credit,  and  making  full  proof  in  the  tribunals  of  that  country.  Id.  286.  But  the 
question  was,  how  such  instruments  were  to  be  considered  when  transmitted  to  a  foreign 
country.  Are  the  courts  of  the  latter,  bound  to  require  other  testimony  of  their  truth 
and  genuineness  than  that  which  they  bear  on  their  face  ?  No  stress  seems  to  have  been 
placed  upon  the  seal  of  the  college  of  notaries,  or  upon  the  certificate  attesting  the  notary's 
official  character ;  but  the  court  appear  to  have  disregarded  these  entirely.  They  were  of 
opinion,  and  so  held,  that  the  only  thing  necessary  to  give  the  certified  copy  the  same 
credit  in  the  courts  of  Louisiana  which  it  would  have  in  those  of  Spain,  was  proof  that 
the  person  certifying  it  was  a  public  notary  of  the  place  whence  it  came,  and  that  the 
certificate  attached  to  it  was  really  his.  Id.  287.  This  proof,  they  said,  might  be  made 
by  a  certificate  under  the  national  seal,  attesting  that  the  person  certifying  the  instrument 
was  a  notary  by  the  king's  appointment,  and,  3  the  dispute  had  any  relation  to  his  right 
to  fulfill  the  duties  of  the  office  claimed  by  him,  it  would  be  the  best  evidence  admissible 
in  the  case.  But  for  all  other  purposes,  proof  of  his  being  a  notary  de  facto  would  be 
sufficient ;  and  this  might  be  made  by  witnesses,  as  well  as  by  a  certificate  under  the 
national  seal.  If  the  witness  offered,  therefore,  could  testify  that  the  person  authenti- 
cating the  power  was  a  notary,  &c.,  and  that  from  a  knowledge  of  his  handwriting,  it  was 
he  who  certified  and  sSfened  it,  this  would  be  sufficient.  Id.  287,  288.  See  Phillips  v. 
Flint,  3  Mill.  Lou.  Rep.  149.  In  Ex  parte  Church  et  al.  (1  Dowl.  &  Byl.  324),  the  certificate 
of  an  American  notary  under  his  notarial  seal,  of  the  execution  of  a  power  to  sue  in 
England,  was  held  incompetent  evidence  to  authenticate  the  power ;  and  this,  although 
the  notarial  certificate  was  verified  by  the  British  consul,  whose  handwriting^  was 
identified.  The  court  said  they  could  only  act  upon  the  affidavit  of  the  subscribing 
witness. 

The  above  case  of  Las  Caggas  v.  Larionda's  Syndics,  may  be  regarded  as  going  the  full 
length  of  giving  effect  to  the  lex  loci  respecting  the  mode  of  proof,  with  the  single  quali- 
fication, that  the  court  is  not  bound  to  take  judicial  notice  of  the  official  character  and 
signature  of  the  officer.  In  New  York,  however,  a  somewhat  different  notion  seems  to 
have  been  entertained.  There,  the  plaintiff  brought  an  action  to  recover  money  paid  by 
him  as  surety  for  the  defendant  in  a  bond  entered  into  at  Garaceas.  *.  copy  of  the  bond 
certified  and  signed  by  a  notary  of  that  place  was  offered,  and  the  local  law  shown  to  be 
the  same  as  stated  in  Las  Caggas  v.  Larionda's  Syndics.    "The  court  deemed  it  unnecessary 
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*595     *The  registered  memorial  of  a  deed  is  not  admissible  as  primary- 
evidence  of  the  contents  of  the  deed  ;(1)  but  it  is  jpood  secondary- 
evidence  against  the  parties  to  the  deed  and  all  persons  claiming  under 
them.  (2) 

Lastly,  of  the  proof  of  handwriting. 

Evidence  of  witness  who  has  seen  a  person  write.  The  simplest  and  most 
obvious  proof  of  handwriting  is  the  testimony  of  a  witness,  who  saw  the 
•  paper  or  signature  actually  written.  But  a  great  variety  of  cases  must 
contiaually  occur  where  such  a  direct  kind  of  evidence  cannot  possibly  be 
procured.  The  writing  may  be  secret  in  its  nature ;  or  no  person  may 
have  been  present  at  the  time  ;  or  if  a  person  was  present,  he  may  be  dead 

or  unknown.  In  this  deficiency  of  positive  proof,  the  best  evidence 
*596     which  the  nature  of  the  case  admits,  is  the  *information  of  witnesses 

acquainted  with  the  supposed  writer,  who,  from  seeing  him  write, 
have  acquired  a  knowledge  of  his  handwriting  :  for,  in  every  person's 
manner  of  writing,  there  is  a  certain  distinct  prevailing  character,  which 
may  be  discovered  by  observation,  and  when  once  known,  may  be  after- 
wards applied  as  a  standard  to  try  any  other  specimen  of  writing  whose 
genuineness  is  disputed.  A  -witness  may  therefore  be  asked,  whether  he 
has  seen  a  particular  person  write,  and  afteiTvards,  whether  he  believes  the 
paper  in  dispute  to  be  his  handwriting.  This  course  of  examination  evi- 
dently involves  two  questions ;  first,  whether  the  supposed  writer  is  the 
person  of  whom  the  witness  speaks ;  and,  secondly,  if  he  is  the  person, 
whether  he  wrote  the  paper  in  dispute.  The  first  is  a  question  of  identity ; 
the  second  a  question  of  judgment,  or  a  comparison,  in  the  mind  of  the 
witness,  between  the  general  standard  and  the  writing  produced.  "  All 
evidence  of  handwriting,  except  when  the  -witness  has  seen  the  document 
actually  written,  is  in  its  nature  comparison.  It  is  the  belief,  which  a  -wit- 
ness entertains  upon  comparing  the  writing  in  question  with  an  exemplar 
in  his  mind,  derived  from  some  previous  knowledge."  (3) 

This  kind  of  evidence,  like  all  probable  evidence,  admits  of  every  possi- 
ble degree,  from  the  lowest  presumption  to  the  highest  moral  certainty.  It 
may  be  so  weak,  as  to  be  utterly  unsafe  to  act  upon  ;  or  so  strong,  as  in  the 
mind  of  any  reasonable  man  to  produce  conviction.  The  witness  may  have 
been  in  the  constant  habit  of  seeing  the  person  write,  day  after  day,  for 

to  say  definitely,  whether  the  lex  lod  ought  so  far  to  prevail,  as  to  require  these  notarial 
copies  to  be  admitted  in  the  same  manner  as  in  the  Spanish  tribunals.  They  inclined  to 
think  them  not  evidence,  per  »e  ;  and  yet,  that  they  -were  by  do  means  to  be  entirely 
disregarded.  The  testimony  given  was  sufficient,  they  said,  to  account  for  the  non-pro- 
duction of  tlie  original ;  and  the  copy  was,  therefore,  held,  admissible,  as  forming-  a  part 
of  the  inferior  e-videnoe  to  be  resorted  to  in  its  stead.  As  to  the  credit  due  specifically  to 
the  copy,  the  court  said  :  "  It  appears,  to  be  a  part  of  the  official  duty  of  the  notary  to 
give  copies ;  he  is  especially  intrusted  -svith  that  power ;  and  in  giving  such  copies  he 
acts  under  his  oath  of  office.  The  instrument  is  executed  before  him  in  his  o£Scial 
capacity,  and  an  official  certified  copy  necessarily  implies  that  he  saw  the  instrument 
executed.  In  what  respect  does  that  differ  from  an  examinatiqj»H  upon  a  commission  ? 
He  can  only  swear  he  saw  the  instrument  executed,  and  that  the  copy  furnished  by  him 
is  under  oath.  Besides  we  ought  to  be  cautious  in  declaring  that  we  will  receive  nothing 
short  of  the  examination  of  this  notary,  under  a  commission,  as  there  is  no  mode  of 
enforcing  such  examination  ;  nor  is  a  sworn  copy,  proved  by  a  person  who  has  compared 
it  with  the  original,  any  higher  or  better  evidence  than  that  furnished  by  the  notary, 
which  is  a  copy  under  his  oath  of  office."  It  was  therefore  received,  along"  with  sundry 
declarations  of  the  defendant  going  strongly  to  authenticate  the  instrument  allesred 
Mauri  v.  Hefferman,  13  John.  R..  58,  73,  74,  75. 

(1)  Molton  v.  Harris,  2  Bsp,  549. 

(2)  WoUaston  v.  Hakewill,  8  M.  &  G.  297  ;  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  E.  448. 
In  Doe  d.  Ubele  v.  Kilner  (2  C.  &  P.  289),  and  Collins  v.  Maule  (8  Id.  502),  an  examined 
copy  of  the  registryof  a  deed  was  admitted  against  strangers,  but  without  any  objection 
in  the  first  case,  or  much  discussion  in  the  second.  j, 

(3)  By  Patteson,  J.,  in  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  730. 
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years  together,  on  common  transactions,  and  in  the  course  of  important 
business.  On  the  other  hand,  it  may  be  found  on  inquiry,  that  he  has  seen 
him  write  only  a  few  words,  many  years  ago,  or  perhaps  only  once ;  or  the 
specimens  which  he  saw  may  have  been  slight  and  imperfect,  made  in  a 
hurry,  at  distant  intervals,  or,  from  some  other  cause,  not  the  fair  average 
specimens  of  his  general  character  or  style  of  writing,  but  deviations  from 
the  common  form ;  in  which  cases,  the  impression  on  the  mind  of  the  wit- 
ness would  be  imperfect,  faint  and  inaccurate.  But  whatever  degree  of 
weight  his  testimony  may  deserve — which  is  a  question  exclusively  for  the 
jury — it  is  an  established  rule,  that  if  he  has  seen  the  person  write,  he  will 
be  competent  to  speak  to  his  handwriting,  though  he  may  have  seen  him 
write  only  once.(lj 

(1)  Preston  (Lord),  Case  of,  4  St.  Tr.  446,  447  ;  Francia's  Case,  6  St.  Tr.  70  ;  Layer's  Case, 
6  St.  Tr.  375  ;  B.  v.  Hensey,  1  Burr.  644 ;  De  la  Motte's  Case,  21  How.  St.  Tr.  810 ;  Eagle- 
ton  V.  Kingston,  8  Ves.  438,  474 ;  Stranger  v.  Searle,  1  Esp.  14  ;  Garrela  v.  Alexander,  4 
Id.  37 ;  Willman  v.  Worrall,  8  C.  &  P.  380  ;  Smith  v.  Sainsbury,  5  C.  &  P.  195.  See  Lewis 
V.  Sapio,  M.  &  M.  39,  overruling  Powell  v.  Ford,  3  Stark.  R.  164,  where  Lord  Ellenbo- 
rough.C.J.,  held  that  a  witness  was  not  competent  to  prove  the  full  signature  of  a  person 
from  having  seen  him  write  his  surname  and  the  initials  of  his  Christian  name.  A  wit- 
ness is  allowed  to  speak  to  the  identity  of  a  person's  mark  from  having  seen  it  affixed  by 
him  on  several  occasions.    George  v.  Surrey,  M.  &  M.  516. 

Note  480. — In  general,  to  prove  the  handwriting  of  a  person,  any  witness  may  be 
*597  called,  who  *has,  in  either  of  the  modes  which  the  law  recognizes  as  legitimate, 
acquired  such  a  knowledge  of  the  general  character  of  the  party's  handwriting,  as 
will  enable  him  to  swear  to  his  belief  that  the  handwriting  in  question  is  the  handwriting 
of  that  person.  3  Stark.  Ev.  373  (6th  Am.  ed.)  See,  as  to  the  general  doctrine,  Plicque  v. 
Labranche,  9  Lou.  Rep.  (Curry)  563 ;  Dorsey  v.  Dorsey,  3  Harr.  &  John.  410  ;  Commis- 
sioners, &c.  V.  Haniou,  1  Nott  &  M'Cord,  554  ;  Slaymaker  v.  Boyd,  1  Pennsyl.  Rep.  316  ; 
(Hopkins  v.  Magguire,  35  Maine,  78.)  It  has  been  laid  down  in  Pennsylvania  that  to 
inquire  of  a  witness  what  is  his  impression,  is  descending  to  a  test  too  vague  to  form  » 
judgment  upon.  It  is,  say  the  court,  like  asking  what  was  his  understanding  of  a  con- 
versation, instead  of  inquiring  what  the  parties  said.  The  witness  should  be  asked  as  to 
his  belief.  Carter  v.  ■Connell,  1  Whart.  Rep.  392,  398,  399.  (See  Shitler  v.  Bremer,  33 
Penn.  State  R.  413  ;  Taylor  v.  Sutherland,  24  Id.  333 )  And  see  post,  in  the  notes  on  the 
examination  of  witnesses ;  also,  ante,  note  123.  The  usual  inquiry,  after  the  witness's 
competency  to  speak  has  been  settled,  by  showing  his  means  of  knowledge,  is  whether  he 
believes  the  paper  in  question  to  be  of  the  party's  handwriting.  Salmon  v.  Feinour,  6 
Gill  &  John.  60.  In  Carter  v.  Connell  (supra),  the  witness's  means  of  knowledge  were 
very  limited  ;  he  said,  he  thought  he  knew  the  handwriting  of  the  party  whose  signa- 
ture was  in  question ;  "  but  would  not  be  willing  to  be  qualified  to  it ;"  he  thought  he 
had  seen  him  write  ;  had  received  promissory  notes  from  him  ;  and  if  he  were  to  see  some 
of  the  notes,  could  say,  if  the  handwriting  in  question  was  that  of  the  party.  The  ques- 
tion was  then  put — "Are  you  able  to  say  whether,  to  the  best  of  your  impression,  this 
paper  is  in  the  handwriting  of  J.  C.  [the  party]  or  not  ?"  Perhaps,  under  the  circum- 
stances, particularly  as  an  objection  was  raised  indue  time  and  the  question  not  modified, 
the  inquiry  was  to  be  understood  as  calling  for  the  mere  conjecture  of  the  witness  with- 
out reference  to  any  recoil  ection  of  his  in  respect  to  the  character  of  the  party's  handwriting. 
If  the  usual  inquiry  as  to  belief  was  purposely  avoided  with  this  view,  the  court  were 
doubtless  right  in  overruling  the  question  put.  But,  it  is  difficult  to  maintain,  consistent 
with  the  cases,  that  a  witness  shall  not  testify  unless  he  will  express  a  decided  belief  in 
respect  to  the  Iiandwriting.  If  the  witness's  knowledge  appears  to  have  been  derived 
from  proper  sources,  its  degree  respects  the  credence  to  be  awarded  to  what  he  says,  rather 
than  its  competency.  In  Garrels  v.  Alexander  (4  Esp.  Rep.  37),  the  witness  had  seen  the 
party  execute  a  bail  bond,  but  had  never  seen  him  write  at  any  other  time  ;  being  asked 
as  to  his  belief  whether  the  signature  in  question  was  the  handwriting  of  the  party,  he 
answered,  that  he  could  form  no  belief  on  the  subject,  but  the  handwriting  in  question 
was  like  that  to  the  bail  bond.  This  was  held  evidence  to  go  to  the  jury.  Though  that 
case  was  doubted  by  Lord  Eldon,  in  Eagleton  and  Coventry  v.  Kingston  (8  Ves.  jun.  475), 
yet  it  seems  never  to  have  been  overruled,  and  we  find  it  cited  as  authority  not  only  by 
our  author,  but  by  other  modern  English  writers  on  evidence.  Roscoe's  Cr.  Ev.  163 ; 
Roseoe's  Ev.  68 ;  3  Stark.  Ev.  373,  373,  n.  h  (6th  Am.  ed.) ;  3  Buss,  on  Cr.  683  (3d  Am.  ed.) 
And  see  Sharp  v.  Sharp,  3  Leigh,  254,  355,  per  Coalter,  J. ;  Bedford's  Adm'r  v.  Peggy,  6 
Rand.  316. 

(If  the  witness  testifies  that  he  has  seen  the  defen  lant  write,  and  believes  the  signa- 
ture to  be  genuine,  the  evidence  is  sufficient  to  go  to  the  jury.  Magee  v.  Osborn,  32 
N.  Y.  669.) 
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*598  ^Degree  of  belief  as  to  handwriting.  Witnesses  will  frequently- 
express  the  weaker  degrees  of  belief  in  their  minds,  by  saying  they 
are  of  opinion,  or  they  *AzwA;,  that  a  writing  produced  is  the  handwrit- 
ing of  a  particular  individual.  The  evidence  of,  a  witness  who  has  seen  a 
person  write,  and  says  he  thinks  a  paper  is  in  his  handwriting,  is  receivable. 
(1)     The  language  which  a  witness  adopts  in  such  cases  varies  according  to 

A  witness  who  speaks  of  handwriting  from  having  seen  the  person  write,  is  competent, 
though  he  never  saw  him  write  but  once.  Garrels  v.  Alexander,  *Mpr»  /  The  Common- 
wealth v.  Levy,  3  Wheel.  Cr.  Cas.  346,  247.  See  Utica  Ins.  Co.  v.  Badger,  3  Wend.  102  ; 
(Bowman  v.  Sanborn,  5  Foster  (N.  H.)  87  ;  Cabarga  v.  Leeger,  17  Penn.  State  R.  514 ; 
Smith  V.  Walton,  8  Gill,  77.)  But  he  should  have  seen  the  person  write  in  the  ordinary 
course  of  business,  or,  at  least,  when  he  had  no  motive  for  disguising  his  hand.  Where 
the  witness  stated  that  he  had  seen  the  party  write,  and,  on  being  inquired  of  as  to  the 
circumstances,  said,  that  it  was  previous  to  the  trial,  for  the  purpose  of  showing  the  wit- 
ness his  true  manner  of  writing  so  as  to  enable  him  to  testify  accurately ;  held,  that  the 
witness  was  incompetent.  Stranger  v.  Searle,  1  Esp.  Hep.  14.  See  this  case  commented  , 
on  by  Denman,  C.  J.,  in  Doe  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  and  P.  33, 56  ;  S.  C,  5 
Adol.  &  Ellis,  703.  Proof  of  the  handwriting  of  the  indorser  of  the  note,  going  no  farther 
than  that  the  witness  believed  it  to  be  the  handwriting  of  the  indorser,  which  belief  was 
founded  on  the  fact  of  having  seen  him  write  his  name  two  months  before  the  trial,  and 
also  five  years  before  the  trial,  the  witness  stating  at  the  same  time,  that  he  would  not 
have  been  able  to  have  testified  from  having  seen  him  write  five  years  ago,  and  expressing 
some  doubts  as  to  a  part  of  the  signature,  is  hardly  sufficient  to  uphold  a  verdict  in  favor 
of  the  signature.  Utica  Ins.  Co.  v.  Badger,  3  Wend.  103.  And,  where  the  vritness 
stated,  that  he  had  only  seen  the  party  upon  one  occasion  to  sign  liis  name  to  an  instru- 
ment, to  which  he  was  an  attesting  witness,  and  that  he  was  unable  to  form  an  opinion 
as  to  the  handwriting,  with(rat  inspecting  that  other  instrument,  his  evidence  was  held 
inadmissible.  Filliter  v.  Minchin,  wr.  Holroyd,  J.,  Dorchester  Spring  Assizes,  1819,  cited 
3  Stark.  Ev.  363,  363,  n.  h;  S.  C,  cited  Rose.  Cr.  Ev.  163,  from  Mann.  Index,  131.  It  has 
been  held,  however,  that  a  iwitness  who  has  seen  a  party  write,  but  has  forgotten  the 
character  of  his  hand,  may  refer  to  that  writing  to  retouch  and  strengthen  his  recollec- 
tion ;  but  not  merely  for  the  purpose  of  comparison.  See  Bedford's  Adm'r  v.  Peggy,  6 
Band.  R.  316 ;  Jackson  ex  dem.  Van  Dusen,  5  John.  R.  144,  stated  infra. 

It  was  held  by  Lord  BUenborough,  that  the  full  signature  of  an  acceptor  was  not  suffi- 
ciently proved,  by  a  witness  who  had  seen  him  write  his  name  but  once  before,  when  he 
used  only  the  initials  of  his  Christian  name.  Powell  v.  Ford,  3  Stark  Rep.  164.  But,  in 
a  later  case,  Abbott,  C.  J.,  said  he  would  not  abide  by  that  decision,  and  ruled  that  a  wit- 
ness who  had  seen  the  defendant  write  his  name  "  Mr.  Sapio,"  was  competent  to  prove 
the  signature  to  a  bill  signed  "  L.  B.  Sapio."  Lewis  v.  Sapio,  1  Mood.  &  Malk.  39.  In 
Jackson  ex  dem.  Van  Dusen  v.  Van  Dusen  (5  John.  Rep.  144),  a  witness  who  had  once 
seen  a  person  (S.  Wheeler)  put  the  initials  of  his  name  to  a  paper,  now  in  the  witness's 
possession,  was  held  competent  to  testify  as  to  the  signature  of  such  person  made  in  the 
same  way,  in  attesting  a  will.  He  testified  from  a  peculiarity  in  the  character  and  struc- 
ture of  the  letters,  particularly  in  the  S,  which  was  inverted ;  and  stated,  among  other 
things,  that  he  judged  from  a  comparison  of  the  two  signatures.  "  This,"  it  was  said  by 
the  court,  "is  the  usual  manner  of  proving  a  man's  handwriting,  and  differs  wholly  from 
that  species  of  evidence  to  which  the  objection  applies."  Id.  155.  Where  the  signature 
to  be  proved  was  by  a  mark,  held,  that  it  might  be  proved  from  inspection,  by  a  witness 
who  spoke  to  having  seen  the  party  make  her  mark,  and  to  some  peculiarity  in  it. 
George  v.  Surrey,  1  Mood.  &  Malk.  516. 

It  has  been  held,  that  a  witness  who  swears  to  his  belief  of  handwriting  must  form 
his  judgment  from  his  recollection  of  the  general  character  of  the  handwriting,  and  not 
forip  any  intrinsic  or  collateral  circumstances.  Accordingly,  where  a  witness  said  the 
handwriting  was  like  the  plaintiff's,  but  he  did  not  think  it  was  his,  because  the  plaintiff 
was  too  much  of  a  man  of  ths  world  to  sign  such  a  paper,  Lord  Kenyon  held  the  answer 
improper,  and  that  the  witness  ought  to  found  his  opinion  upon  the  character  of  the  hand- 
writing only.  Da  Costa  v.  Pym,  Peake's  Add.  Cas.  144.  A  Mr.  Caldicott  was  allowed  to 
state  his  belief  that  certain  handwriting  was  not  that  of  Mr.  Mickle,  the  author  of  the 
Lusiad,  because  he  was  a  very  correct  man  in  making  capital  and  small  letters  where  such 
were  required,  and,  in  the  writing  produced,  that  correctness  was  not  observed.  That, 
however,  was  not  going  b^ond  the  handwriting  itself.  See  the  case  stated  by  Mr. 
Erskine  in  Da  Costa  v.  Pym,  Peake's  Add.  Cas.  144.  See,  also,  Jackson  ex  dem.  Van  Du- 
sen V.  Van  Dusen,  5  John.  Rep.  144  supra;  also  Freelove  v.  Penner.  2  Gall.  Rep.  1'70. 

(1)  See  Garrels  v.  Alexander,  4  Esp.  14,  where  the  witness  had  seen  another  write  once, 
and,  thought  that  the  signature  was  that  person's  handwriting  :  this  evidence  was  admit- 
ted by  Lord  Kenyon,  C.  J.  This  case  was  recognized  by  Lord  Wynford,  C.  J.,  at  Nisi 
Prius.  Lord  Eldon,  C.,  questioned  its  authority,  because  the  witness  would  not  go  so  far 
as  to  express  any  belief.    Eagleton  v.  Kingston,  8  Ves.  488. 
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the  habits  of  the  individual ;  one  person  is  over  cautious,  another  rash  in 
drawing  conclusions.     Besides,  the  terms  applicable  to  the  various 

*599  degrees  of  conviction  in  the  mind  are  seldom  *used,  with  much 
precision,  even  by  men  of  superior  education,  much  less  by  ordinary 

witnesses. 

Proof  by  witness  acquainted  with  the  party's  correspondence.  Another 
method  of  acquiring  a  knowledge  of  handwriting  is  by  means  of  a  written 
correspondence.  If  a  witness  has  received  letters  on  subjects  of  business, 
which  can  be  proved  to  have  been  written  by  a  particular  person,  or  letters 
of  such  a  nature  as  makes  it  probable  that  they  were  written  by  the  hand 
froni  which  they  profess  to  come,  he  may  be  admitted  to  speak  to  that  per- 
son's handwriting.  The  same  questions  occur  here,  as  have  been  before 
mentioned  in  the  case  where  a  witness  speaks  from  having  seen  the  person 
write  ;  and  in  addition  to  these  another  question  arises  concerning  the 
*600     identity  of  the  person  who  wrote  the  letters  ;(1).  and  the  *admissi- 

(In  Shitler  v.  Bremer  (33  Penn.  State  R.  413),  the  testimony  of  the  witness  was  held 
admissible,  though  he  would  not  swear  positively  to  his  belief,  in  words.  See  also 
Taylor  v.  Sutherland,  84  Id.  333.) 

(1)  See  infra,  p.  603. 

(See  Clark  v.  Freeman,  35  Penn.  State  R.  133  ;  McKenkey  v.  Qaylord,  1  Jones'  Law  (N. 
C.  94.) 

Note  481. — The  following  cases  recognize  the  doctrine  of  the  text,  respecting  know- 
ledge of  handwriting  derived  from  a  written  correspondence  with  the  person  whose 
handwriting  is  sought  to  he  established.  Titford  v.  Knott,  3  John.  Cas.  311  ;  The  State  v. 
Allen,  1  Hawks'  R.  6  ;  Lyon  v.  Lyman,  9  Conn.  R.  55,  59,  60  ;  Carey  v.  Pitt,  Peake's  Add. 
Cas.  180  ;  Russell  v.  Coffin,  8  Pick.  R.  148  ;  Hammond's  Case,  3  Qreenl.  R.  33  ;  Redford's 
Adm'r  v.  Peggy,  6  Rand.  310;  Turnipseed  v.  Hawkins,  1  McCord,  378,  379  ;  Faber  v.  Bil- 
liard, 3  N.  Hamp.  R.  480,  481,  483  ;  Clark  v.  Wallace,  3  Penn.  R.  441 ;  Thatcher  v.  Goff,  11 
Lou.  R.  (Curry),  94. 

It  is  essential  that  the  identity  of  the  correspondent  whose  letters  have  been  received, 
with  the  party  whose  handwriting  is  to  be  proved,  should  be  established,  either  by  the 
witness  who  received  the  letters,  or  by  other  reasonable  evidence.  3  Stark.  Ev.  373,  373 
(6th  Amer.  ed.)  It  is  not  always  necessary,  however,  to  call  the  person  to  whom  the  let- 
ters were  addressed  ;  other  persons  through  whose  hands  the  letters  passed,  in  the  course 
of  business,  as  clerks,  &o.,  are  competent  to  testify.  Rex  v.  Slaney,  5  Carr.  &  Payne,  313  ; 
Titibrd  v.  Knott,  3  John.  Cas.  31 1,  314.  A  witness,  to  prove  the  handwriting  of  the  defen- 
dant S.  F.,  said,  he  had  never  seen  S.  F.,  but  had  corresponded  with  one  S.  F.,  of  Ply- 
mouth Dock  ;  that  he  had  so  addressed  his  letters,  and  received  answers  from  him,  and 
had,  from  that  correspondence,  acquired  such  a  knowledge  of  his  handwriting  as  enabled 
him  to  say  that  the  paper  produced  was  in  the  same  handwriting ;  evidence  was  given 
that  the  defendant  lived  at  Plymouth  Dock,  and  that  no  other  person  of  the  same  name 
resided  there  ;  and  held,  that  the  proof  was  sufficient.  Harrington  v.  Fry,  1  Ry.  &  Mood. 
90.  In  Tharpe  v.  Gisburne  (3  Carr.  &  Payne,  31),  the  witness  said,  he  had  never  seen  the 
party,  but  believed  the  instrument  to  be  in  his  handwriting,  from  having  received  letters 
from  him  upon  which  he  had  acted  ;  Best,  C.  J.',  ruled  that  this  was  quite  sufficient  for  the 
witness  to  ground  a,  belief  upon,  which  he  said  was  all  that  was  required.  The  repor- 
ter, in  a  note  to  this  case,  adds,  that  "  now  the  universal  practice  of  the  lord  chief  justices 
at  the  sittings,  is,  if  the  witness  states  he  has  received  letters,  purporting  to  come  from  a 
party,  and  has  acted  on  those  letters,  to  ask  him  whether  he  believes  the  paper  he  is 
called  to  prove  is  of  that  party's  handwriting."  Id.  See  pef  Williams,  J.,  in  Doe  v. 
Suckermore,  1  Nev.  &  P.  43  ;  S.  C,  5  Adol.  &  Ellis.  703. 

Handwriting  is  well  proved  by  a  witness  who  has  received  letters  from  the  party,  in 
answer  to  letters  written  to  him  by  the  witness,  though  the  witness  has  never  done  any- 
thing in  consequence  of  the  receipt  of  such  letters.  Doe  v.  WaUinger,  cor.  Holroyd,  J., 
Dorchester  Spring  Assizes,  1819.  3  Stark.  Ev.  373,  n.  h  (6th  Am.  ed.)  If  letters  are  sent, 
directed  to  a  person  on  particular  business,  and  an  answer  is  received  in  due  course,  a  fair 
inference  arises  that  the  answer  was  sent  by  the  person  in  whose  handwriting  it  purports 
to  be.    Per  Lord  Kenyon,  in  Carey  v.  Pitt,  Peake's  Add.  Cas.  130. 

The  like  general  doctrine  prevails  where  the  witness,  though  he  has  seen  no  written 
correspondence  of  the  party,  is  able  to  testify  from  other  authentic  papers,  received  or 
examined  by  him  in  the  course  of  business  (per  Kent,  J.,  in  Titford  v.  Knott,  2  John.  Cas. 
314 ;  Turnipseed  v.  Hawkins,  1  M'Cord,  378 ;  Faber  v.  Hilliard,  3  New  Hamp.  R.  481, 483  ; 
Thatcher  v.  Gofif,  11  Lou.  R.  (Curry)  94  ;  e.  g.,  notes,  purporting  to  have  been  signed  by 
the  alleged  writer,  and  afterwards  paid  by  him  :  the  payment  of  them  being  a  full  admis- 
sion that^he  had  made  and  signed  them,    Johnson  v.  Da,verne,  19  John.  R.  134, 186.    So, 
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bility  of  the  evidence  must  depend  upon  this,  whether  there  is  good 
reason  to  believe  that  the  specimens  from  which  the  witness  has  derived 
his  knowledge  were  written  by  the  supposed  writer  of  the  paper  in  ques- 
tion. If  this  point  is  clearly  proved,  the  witness  who  had  received  the 
letters  will  frequently  be  able  to  give  more  satisfactory  evidence,  than  one 

who  has  seen  the  person  in  the  act  of  writing ;  for  the  latter  may 
*601     have  *seen  him  write  but  seldom,  or  on  occasion's  which  were  not 

likely  to  excite  attention ;  while  the  other  may  have  had  frequent 
opportunities  of  re-perusing  the  letters,  and  the  letters  themselves,  having 
been  written  on  subjects  of  business,  will  probably  have  more  consistency, 
and  exhibit  a  fairer  specimen  of  the  general  character  of  handwriting. 

Proof  hy  witness  acquainted  with  other  writings  of  the  party.  It  is  not 
only  by  means  of  written  correspondence,  in  the  strict  sense  of  that  term, 
that  a  witness's  knowledge  of  handwriting  may  be  acquired.  A  witness 
will  be  allowed  to  give  evidence  as  to  handwriting  when  he  has  formed  his 
belief  from  having  seen  letters  or  other  documents  purporting  to  be  the 
handwriting  of  the  party,  on  the  contents  of  which  he  afterwards  communi- 
cated personally  with  the  party,  or  where  he  has  acted  upon  them  by  writ- 
ten answers  producing  further  correspondence ;  or  where  the  party  has 
acquiesced  in  some  matter,  or  transacted  some  business,  to  which  the  letters 
relate ;  or  where  the  party  and  the  witness  have  had  some  other  mode  of 

where  the  witness,  an  officer  of  a  bank,  stated  that  he  knew  the  person's  handwriting, 
from  the  circumstance  of  having  his  bank-book,  and  having  seen  his  checks,  which  were 
received  and  paid  in  the  ordinary  course  of  business  ;  Coffee's  Case,  4  City  Hall  Rec.  52  ; 
S.  C,  Judic.  Repos.  383.  In  Virginia,  a  witness  who  had  acquired  a  knowledge  of  the 
haridwritiiig  of  a  person,  from  an  examination  of  his  papers  after  his  death  (the  witness 
being  his  administrator),  was  held  competent  to  testify  to  his  handwriting  in  the  Court  of 
Probate,  though  the  witness  professed  to  have  no  knowledge  save  that  so  derived.  Sharp 
V.'  Sharp,  2  Leigh,  349.  In  Smith  v.  Sainabury  (5  Carr.  &  Payne,  196),  it  became  neces- 
sary for  the  defendant  to  prove  the  handwriting  of  Mary  Smith,  an  attesting  witness  to 
an  agreement  purporting  to  be  signed  by  the  plaintiff.  The  defendant's  attorney  for  this 
purpose  testified,  that  he  believed  he  was  acquainted  with  her  handwriting ;  that  he  had 
never  seen  her  write,  but  had  observed  the  name  of  Mary  Smith  signed  to  an  affidavit, 
wliich  had  been  used  by  the  plaintiff's  counsel,  in  answer  to  an  application  to  postpone 
the  cause,  and  which  was  filed.  In  the  affidavit  it  was  sworn  that  Mary  Smith  was  the 
plaintiff's  wife.  This  evidence  being  objected  to.  Park,  J.,  held  it  sufficient ;  for, 
the  plaintiff  was  precluded  from  alleging  that  the  signature  to  the  affidavit  was  not  genu- 
ine. He  distinguished  it  from  the  case  of  mere  comparison  of  handwriting,  inasmuch  as 
the  witness  took  notice  of  the  signature,  and,  in  his  mind,  formed  an  opinion,  which  ena- 
bled him  to  swear  to  his  belief.  But  mere  comparison  of  handwriting,  is  not,  in  general, 
allowable.  See  Id. ;  also  post,  note  483.  And  hence,  where  the  plaintiff's  counsel,  to 
prove  a  letter  to  be  of  the  plaintiff's  handwriting,  testified,  that  he  knew  the  defendant's 
handwriting  from  having  seen  other  papers  in  the  master's  office,  which  were  admitted  to 
be  in  his  handwriting  by  the  defendant's  attorney,  and  that  he  (the  witness)  had  fre- 
quently acted  on  those  papers,  but  had  never  seen  the  party  write  nor  corresponded  with 
him ;  held,  that  this  amounted  to  knowledge  derived  from  mere  comparison  of  hands,  and 
was  therefore  incompetent.  Greaves  v.  Hunter,  3  Carr.  &  Payne,  477.  A  witness  who 
could  not  undertake  to  say  he  had  ever  seen  the  person  actually  write,  but  from  such  per- 
son having  been  a  notary  public,  he  had  seen  much  of  his  acknowledged  handwriting, 
was  held  competent  to  testify.  Duncan  v.  Beard,  3  Nott  &  McCord,  400.  This,  however, 
was  the  caee  of  an  old  will,  and  the  antiquity  of  the  transaction  may  have  caused  some 
relaxation  in  the  rule.  See  Strotherv.  Lucas,  7  Peters'  R.  766,  767  ;  Turnipseed  v  Hawk- 
ins, 1  M'Cord,  373,  878.    Also  pott,  note  485. 

Where  there  is  a  reasonable  possibility  that  the  specimens  on  which  the  witness 
grounds  his  belief  were  not  genuine,  his  testimony  will  be  rejected ;  as,  where  the  inspec- 
tor of  franks  at  the  post-office,  called  to  prove  the  signature  of  a  member  of  Parliament, 
could  only  speak  from  the  superscription  of  letters  purporting  to  have  been  signed  by 
him.  Gresley's  Eq.  Ev.  490  ;.  Carey  v.  Pitt,  Peake's  Add.  Cas.  130  ;  Batchelor  v.  Sir  John 
Honeywood,  2  Esp.  Rep.  714.  Where  a  witness  has  no  other  knowledge  of  the  party's 
handwriting,  than  from  having  seen  writings  which  were  said,  by  other  persons,  to  be 
his,  he  cannot  be  allowed  to  testify.  Goldsmith  v.  Bane,  3  Halst.  87 ;  Thatcher  v.  Goff, 
11  Lou  R.  (Curry)  94,  98.  See  further  on  this  subject,  State  v.  Allen,  1  Hawks'  R.  6,  and 
other  cases  relating  to  disproving  the  genuineness  of  bank  bills,  post,  note  483. 
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communication,  which,  in  the  ordinary  transactions  of  life,  would  induce  a  rea- 
sonable presumption  that  the  letters  or  documents  were  in  the  handwriting 
of  the  party.  (1) 

Witness  need  not  be  correspondent  of  writer.  Letters  forming  one  side  of 
a  correspondence  may  enable  others,  besides  the  party  to  whom  they  are 
addressed,  to  speak  to  the  handwriting  contained  in  them.  A  clerk  who 
read  the  letters  when  received,  or  the  broker  who  was  consulted  upon  them, 
is  as  competent  to  judge,  whether  a  signature  is  that  of  the  writer  of  the 
letters,  as  the  merchant  to  whom  they  are  addressed.  (2)  The  knowledge 
of  handwriting  may  be  acquired  by  these  or  any  other  modes  of  communi- 
cation between  the  party  and  the  witness,  which,  in  the  ordinary 
*602  course  of  the  transactions  of  life,  would  induce  a  *reasonable  pre- 
sumption, that  the  letters  or  documents  were  the  handwriting  of  the 
party. 

Metent  to  which  such  proof  is  admitted  Where  a  witness's  belief  is 
founded  on  acquaintance  with  handwriting  by  any  of  the  above  means,  the 
evidence  will  be  admissible,  though  such  acquaintance  has  been  confined  to 
a  single  specimen: (3)  nor  is  there  any  limit  of  time  defined  by  the  law, 
within  which  the  handwriting,  which  is  the  foundation  of  the  witness's 
belief,  must  have  been  seen  by  him.  (4)  If  the  witness  is  not  able  to  express 
his  belief  as  to  the  writing  in  question,  except  by  comparing  it  with  a  speci- 
men which  he  produces  for  refreshing  his  memory,  and  can  only  say,  that 
after  comparing  the  two  together,  he  believes  the  writing  to  have  been 
written  by  the  same  person,  this  is  clearly  not  admissible  as  proof  of  hand- 
writing. (5) 

Proof  of  identity  of  writer.  Where  a  witness  gives  evidence  of  the 
handwriting  of  a  party  whom  he  has  never  seen  write,  the  jury  must  be 
satisfied  that  the  party  whose  handwriting  is  in  dispute,  is  identified  as  the 
person  with  whose   handwriting   the   witness  is   acquainted.      To   prove 

(1)  Br  Patteson,  J.,  in  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  731,  citing  Lord  Ferrers 
v.  Shirley,  Fitz.  195 ;  B.  N.  P.  236  ;  Carey  v.  Pitt,  Peake  Add.  Ca.  130 ;  Thorpe  v.  Gis- 
burne,  2  C.  &  P.  21 ;  Harrington  v.  Fry,  Ry.  &  M.  90.  With  respect  to  the  necessity  of 
the  correspondence  being  acted  upon,  it  is  not  to  be  understood  that  any  business  must  be 
transacted,  or  any  act  done  in  consequence  of  it.  By  Williams,  J.,  in  Doe  d.  Mudd  v. 
Suckermore.  5  A.  &  E.  727,  citing  the  authority  of  Holroyd,  J.  See  Doe  v.  Wallinger, 
Manning's  Index,  131,  where  the  witness  had  seen  letters  of  the  party  in  answer  to  letters 
written  by  the  witness,  but  had  never  done  any  act  in  consequence  of  the  receipt  of  those 
letters.    See  also  Ovenston  v.  Wilson,  2  C.  &  K.  1. 

In  Gordon  v.  Price  (10  Ired.  885),  the  witness  had  acquired  his  knowledge  of  the  hand- 
writing of  a  firm,  to  which  he  was  allowed  to  testify,  from  having  presented  to  them  and 
received  payment  of  notes  signed  by  the  firm,  though  he  could  not  tell  by  which  member 
of  the  firm  the  signature  was  written. 

(2)  By  Lord  Denman,  C.  J.,  in  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E,  740.  His  Lord- 
ship also  observed,  that  the  servant,  who  has  habitually  carried  letters  addressed  by  his 
master,  has  an  opportunity  of  obtaining  a  knowledge  of  his  master's  writing,  though  he 
never  saw  him  write,  or  received  a  letter  from  him.  But  this  may,  perhaps,  be  doubted, 
unless  the  servant  had  seen  his  master  in  the  act  of  addressing  the  letters  ;  he  could  not 
tell  in  whose  writina:  the  addresses  were,  merely  from  the  fact  of  the  letters  having  been 
delivered  to  him  by  his  master. 

(8)  See  supra,  p.  598. 

(4)  In  Eagleton  v.  Kingston,  (8  Ves.  467),  Lord  Eldou,  C,  says,  that  a  witness  may  be 
called  to  speak  to  handwriting,  who  has  not  seen  the  party  write  for  twenty  years  ;  and 
that  in  Home  Tooke's  case,  Woodfall,  who  proved  his  handwriting,  had  not  seen  him 
write  for  a  great  length  of  time. 

(5)  Burr  v.  Harper,  Holt  N.  P.  C.  420.  The  speech  of  Mr.  Adam,  for  Mr.  Justice  John- 
son (29  How.  St.  Tr.  475),  contains  many  valuable  remarks  upon  the  subject  of  hand- 
writing. Many  remarks  also  upon  the  subject  may  be  seen  in  the  arguments  in  Bishop 
Atterbury's  case  (16  Id.),  where  reference  is  made  to  the  writers  on  the  civil  law.  In  the 
same  case  there  is  much  curious  matter  as  to  the  forging  of  seals,  and  of  figures  in  cypher 
and  as  to  the  evidence  of  clerks  in  the  post  oflSce.  ' 
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the  handwriting  of  a  member  of  Parliament,  the  opinion  of  a  clerk  employed 
to  inspect  franks,  has  been  held  insufficient,  where  the  clerk  has  never  had 
occasion  to  apply  to  the  member  to  verify  his  handwritings  (1)  Upon  an 
indictment  for  sending  a  threatening  letter,  (2)  a  postmaster  gave  evidence  that 
newspapers  had  been  regularly  sent  through  his  office,  directed  to  the  pris- 
oner's son,  who  resided  in  Jamaica  :  and  that,  on  one  occasion,  the  prisoner 
called  upon  him  to  inquire  about  an  overcharge  of  postage  for  one  of  these 
newspapers,  and  that  he  had  said  that  he  should  write  to  Sir  F.  FreeUng 

upon  the  subject;  and  that  Sir  F.  Freeling  afterwards  sent  to  the 
*603     postmaster  a  letter  on  the  *subject,  purporting  to  be  written  by 

the  prisoner :  Lord  Lyndhurst,  C.  B.,  rejected  the  evidence  on  the 
ground  that  the  prisoner  had  not  been  sufficiently  identified  with  the  person 
who  wrote  the  directions  on  the  newspapers,  or  the  letter  sent  by  Sir  F. 
Freeling.  So  in  an  action  upon  a  joint  and  several  promissory  note 
against  three  defendants,  (3)  where  the  only  evidence  as  to  the  handwriting 
of  one  of  them,  was  a  retainer  to  the  attorney  to  defend  the  action,  bearing 
the  signatures  of  all  three,  upon  which  the  defendant  had  acted  without 
having  ever  seen  the  defendant  whose  handwriting  was  in  question  or 
being  acquainted  with  his  handwriting;  it  was  held  that  this  was  not 
sufficient  evidence  of  the  writing. 

In  a  recent  case,  (4)  in  order  to  prove  the  handwriting  of  the  defendant 
to  a  letter,  a  banker's  clerk  stated  that  a  person  of  the  same  name  kept  an 
account  at  the  bank,  and  had  signed  his  name  in  a  book  and  drawn  checks, 
which  the  witness  had  paid,  and  that  he  believed  the  letter  to  be  the  hand- 
writing of  that  person.  The  defendant's  attorney  also  proved  that  his 
client  had  desired  him  to  write  to  him  at  a  certain  address ;  and  another 
witness  proved  that  he  had  written  two  letters  to  a  person  of  the  same 
name  at  that  address,  and  had  received  answers,  and  that  he  believed  the 
letter  in  question  to  be  of  the  same  handwriting  as  the  letters  he  had  received : 
Alderson,  B.,  after  conferring  with  the  Court  of  Exchequer,  received  the 
letter  as  proved  to  have  been  written  by  the  defendant. 

The  identity,  however,  may  be  proved  by  other  persons  besides  the  wit- 
ness who  gives  evidence  of  the  handwriting.  In  a  case  where  the  witness 
had  never  seen  the  party  whose  handwriting  he  proved,  it  was  held  sufficient 
evidence  of  identity  that  the  party  lived  in  the  town  from  which  the  letters 
purported  to  have  been  written,  and  that  no  other  person  of  the  same  name 
lived  there.  (5) 

Evidence  as  to  genuineness  of  handwriting.  When  the  genuineness 
of  a  signature  is  questioned,  the  most  satisfactory  (if  not,  technically  speak- 
ing, the  best)  evidence  to  disj)rove  the  writing  and  prove  it  forged,  is  the 
testimony  of  the  supposed  writer  himself,  provided  he  can  be  produced. 
Next  to  his  evidence  is  the  information  of  persons  who  have  seen  him  write 
or  been  in  the  habit  of  correspondence  with  him.  The  evidence  of  a  wit- 
ness who  from  habit  and  practice  has  acquired  experience  and  skill  in 
judging  of  the  genuineness  of  handwriting,  and  who  states  his  belief  that  a 
particular  writing  is  in  an  imitative  style  and  forged,  appears  to  be  strictly 

The  witness  may  refresh  his  recollection  by  looking  at  the  genuine  writing  or  signa- 
tures, and  his  testimony  will  be  admissible  if  he  can  afterwards  state  his  belief  independ- 
ent of  the  comparison  so  made,  but  he  cannot  testify  simply  from  the  comparison  thus 
made.    M'Nair  v.  Commonwealth,  38  Penu.  State  R.  388. 

(1)  Batchelor  v.  Honey  wood,  3  Bsp.  714.  See  also  Carey  v.  Pitt,  Peake  Add.  Cas.  180  ; 
Randolph  v.  Gordon.  5  Pri.  313  ;  Ferrars  (Lord)  v.  Shirley,  Fitzg.  193.  See  further,  as  to 
the  identity  of  the  writer,  awpra  ;  and  Barker  v.  Stead,  3  C.  B.  946. 

(2)  Before  Lord  Lyndhurst,  C.  B.,  on  the  Midland  Circuit. 

(3)  Drew  v.  Prior,  5  M.  &  G.  364. 

(4)  Murieta  v.  Wolf  haven,  2  C.  &  K.  744. 
See  Brigham  v.  Peters,  1  Gray  (Mass.),  189. 

(5)  Harrington  v.  Fry,  By.  &  M.  90. 
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admissible,  although  he  is  not  acquainted  with  the  handwriting  sup- 
*609     posed  to  be  imitated.  (1)     But  many  judges  have  *been  of  opinion 

(1)  Such  evidence  has  been  received  from  inspectors  of  franks,  clerks  of  the  post- 
*604  office,  and  *other  persons  of  skUl.  See  Goodtitle  d.  Revett  v.  Braham,  4  T.  R.  497, 
a  trial  at  bar,  where  a  clerk  to  the  post-office,  accustomed  to  inspect  franks,  was 
allowed  to  be  examined,  to  prove  that  certain  handwriting  was  in  an  imitated,  and  not  a 
natural  hand ;  and  secondly,  to  prove  that  two  writings,  suspected  to  be  in  imitated  hands, 
were  written  by  the  same  person.  The  witness  admitted,  that  his  mode  of  detecting 
imitations  wag  by  observing  whether  the  letters  were  painted,  and  that,  in  the  case  of 
writings  by  old  people,  this  was  a  very  fallible  criterion.  In  Carey  v.  Pitt  (Peake 
Add.  Ga.  130),  Lord  Kenyon,  C.  J.,  refused  to  receive  similar  evidence  from  an 
inspector  of  franks,  saying  that  although  the  evidence  had  been  received  in  Goodtitle  v. 
Braham,  yet  that  he  had  laid  no  stress  upon  it  to  the  jury.  In  B.  v.  Cator  (4  Esp.  117, 
145),  an  inspector  was  admitted  to  swear  that  a  libel  was  in  a  disguised  hand ;  but  he  was 
not  allowed  to  give  his  opinion,  whether,  upon  comparison  of  the  libel  with  another 
writing,  they  both  appeared  to  him  to  be  written  by  the  same  person.  In  Qurney  v. 
Langlands  (5  B.  &  A.  330),  Wood,  B.,  rejected  similar  evidence,  and  a  new  trial,  moved 
for  on  that  ground,  was  refused.  Part  of  the  court  thought  the  evidence  inadmissible  ; 
part  thought  that,  if  admissible,  it  was  not  entitled  to  any  weight.  See  Kemp.  v. 
Mackrill.  Say.  132  ;  Stranger  v.  Searle,  1  Esp.  14.  In  the  case  of  Doe  d.  Mudd  v.  Sacker- 
more  (5  Adolphus  &  Ellis,  703),  a  witness  (an  inspector  of  powers  of  attorney  at  the  bank) 
was  allowed  by  the  judge  at  the  trial  to  state,  whether  he  belived  a  writing,  whose 
genuineness  was  disputed,  to  be  a  genuine  or  imitated  character  of  handwriting.  See 
infra. 

See  Sweetzer  v.  Lowell,  33  Maine,  446  ;  People  v.  Hewit,  2  Parker  C.  R.  20  ;  State  v. 
Cheek,  13  Ired.  114  ;  Moody  v.  Rowell,  17  Pick.  490  ;  Lyon  v.  Lyman,  9  Conn.  55  ;  Stone 
v.  Hubbard,  7  Cush.  595.    But  see  The  People  v.  Spooner,  1  Denio,  343. 

Note  482. — Our  author  seems  to  make  some  distinction  between  proving  and  dispromng 
handwriting.  In  the  former  case,  the  testimony  of  the  supposed  writer  need  not  be  called 
in  the  first  instance ;  but  in  the  latter  he  appears  to  doubt  whether,  in  criminal  cases 
especially,  it  is  not  to  be  regarded  as  the  best  evidence,  and  therefore  indispensable.  Mr. 
Starkie  denies  that  there  is  any  difference.  He  says,  "  the  objection  that  secondary  evi- 
dence is  substituted  for  the  best  does  not  apply  in  either  instance,  since  there  is  not  such 
a  distinction  between  one  man's  knowledge  of  his  own  handwriting  and  the  knowledge 
of  another  on  the  same  subject  as  constitutes  the  former  evidence  of  a  superior  degree  to  , 
the  latter."  3  Stark.  Ev.  339,  340' (6th  Am.  ed.)  Mr.  Roscoe  is  of  the  same  opinion. 
Rose.  Cr.  Ev.  5,  6.  And  Mr.  Gresley,  also.  Qresley'p  Eq.  Ev.  189.  The  English  cases 
are  slightly  conflicting  on  this  subject.  See  Hughes'  Case,  2  East's  P.  C.  1103 ;  McGuires' 
Case,  Id. ;  Case  of  Bank  Prosecutions,  Russ.  &  Byan,  378 ;  Smith's  Case,  3  East's 
P.  C.  1000. 

In  North  Carolina,  a  justice's  proceedings  were  allowed  to  be  proved  by  persons 
acquainted  with  his  handwriting,  without  calling  him  or  accpunting  for  his  absence. 
The  court,  in  giving  their  opinion,  deny  that  this  is  an  invasion  of  the  rule  requiring  the 
best  evidence.  For,  whether  a  signature  is  proved  by  the  person  who  made  it,  or  by  one 
acquainted  with  his  handwriting,  the  kind  of  proof  is  exactly  the  same.  They  are  both 
primary,  since  the  knowledge  of  both  is  acquired  by  the  same  means,  although  it  may  be 
that  the  evidence  of  the  supposed  writer  is  in  degree  stronger  than  the  other.  Ainsworth 
V.  Greenlee,  1  Hawks'  B.  190.  See  ante,  notes  163,  164,  165.  Indeed,  we  believe  there  ia 
no  material  discrepancy  among  either  the  American  or  English  cases  on  this  point.  In 
the  first  instance,  and  in  order  to  prove  handwriting  merely,  it  is  not  necessary  to  call  the 
supposed  writer ;  but  other  persons,  acquainted  with  his  handwriting,  are  allowed  to 
testify,  without  excusing  the  absence  of  the  writer  himself.  This  may  be  collected  from 
several  cases  cited  ante,  note  480.  An  early  case,  in  Pennsylvania,  seems  to  have  pro- 
ceeded upon  a  different  principle.  McKee  v.  Executors  of  Myers,  Addis.  R.  stated 
ante,  note  165.  In  Brewster  v.  Countryman  (13  Wend.  446),  the  defendant  wished  to 
avail  himself  of  a  written  contract  between  him  and  the  plaintiff',  which  the  defendant 
had  destroyed.  He  off'ered  what  he  alleged  was  a  copy ;  and  proved  that  the  plaintiff"  had 
requested  one  J.  H.  to  make  a  copy,  and  that  the  paper  produced  was  in  J.  H.'s  handwrit- 
ing. A  witness  testified  that  he  had  seen  the  original  and  that  the  copy  was  substantially 
the  same,  but  he  could  not  say  it  was  a  copy,  not  having  compared  it  vrith  the  original. 
The  court  held,  that  J.  H.'s  testimony  should  have  been  obtained,  saying  that  though 
that  produced  was  pretty  strong,  it  was  secondary  to  what  was  withheld.  Id.  449. 
There,  however,  the  question  was  upon  the  authentication  of  the  copy,  generally,  and 

not  whether  J.  H.  should  be  called  to  prove  or  disprove  his  handwriting. 
*605  *The  doctrine  as  to  dispromng  handwriting,  without  calling  the  supposed  writer, 
came  under  consideration  in  Paber  v.  Hilliard,  3  N.  H.  Rep.  480.  The  defendant 
in  that  case  proved  he  had  paid  the  plaintiff'  a  ten  dollar  bill,  purporting  to  have  been 
issued  by  a  bank  of  another  state  ;  and  the  plaintifF  off'ered  to  prove  that  the  biU  was 
counterfeit ;  but  the  persons  called  for  that  purpose,  not  being  officers  of  the  bank,  and 
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not  having  seen  counterfeit  bills  on  it  of  the  denomination  of  the  one  in  question,  though 
they  had  of  other  denominations,  and  were  much  accustomed  to  the  inspection  of  money, 
were  objected  to  by  the  defendant.  Their  testimony,  however,  was  held  admissible.  The 
court  laid  down  the  rule  aS  a  general  one,  that  persons  who  have  formed  an  acquaintance 
with  the  handwriting  in  question,  a];.e  equally  competent  either  to  prove  or  disprove  it, 
as  the  supposed  writer.  Id.  481.  Nor  is  it  necessary  in  order  to  disprove  the  signatures 
of  the  bank  officers  in  such  case,  to  call  person's  who  have  actually  seen  them  write.    Id. 

The  subject  of  disproving  the  genuineness  of  papers  has  most  frequently  been  consid- 
ered in  criminal  prosecutions,  for  passing  counterfeit  bills,  for  forgery,  &c.  We  have  seen 
that  the  party  whose  name  is  forged,  is  competent  to  testify  in  these  cases.  See  ante,  note 
31 ;  also  Hess  v.  State  of  Ohio,  5  Hamm.  Rep.  7 ;  Simmons  v.  State,  7  Id.  116.  Contra, 
State  V.  Whitten,  1  Hill's  R.  100.  And  this,  where  the  instrument  purports  to  have  been 
attested  by  witnesses,  who  are  neither  produced  nor  accounted  for.  Simmons  v.  The 
State,  sv/pra.  And  the  question  has  several  times  arisen  whether  the  testimony  of  such 
person  was  not  indispensable.  Faber  v.  Hilliard  {supra)  makes  no  distinction  between 
civil  and  criminal  cases,  but  regards  the  rule  acted  upon  as  applicable  to  both.  Nor  was 
any  distinction  suggested,  on  the  ground  that  the  bank  officers  were  out  of  the  state,  but 
the  evidence  there  allowed  was  treated  as  primary  in  its  character.  The  same  doctrine 
was  directly  applied  on  an  indictment  for  passing  a  counterfeit  bank  bill,  in  State  v.  Carr 
(5  N.  H.  R.  367) ;  where  it  was  held,  that  witnesses  who  had  become  acquainted  with  the 
signatures  of  the  president  and  cashier,  by  having  seen  many  of  the  bills  in  circulation, 
were  competent  to  disprove  the  genuineness  of  the  bill  in  question.  There  too  the  bank 
was  out  of  the  state,  but  the  court  in  their  opinion  make  no  mention  of  the  circumstance. 

In  Ohio  it  has  been  held  that  the  prosecutor  need  not  call  the  president  and  cashier, 
though  in  the  particular  case  they  resided  in  an  adjoining  county.  Hess  v.  The  State  of 
Ohio,  5  Hamm.  5,  7.  The  court  adopt  the  doctrine  of  Mr.  Starkie,  that  the  testimony 
of  the  president  and  cashier  is  not  superior  in  degree  to  that  of  other  persons  acquainted 
with  their  handwriting.  The  witness  introduced  in  this  case,  was  a  teller  of  another 
bank ;  he  had  never  seen  the  officers  mentioned  write,  but  had  frequently  seen  notes, 
letters,  &c.  (received  at  the  bank  of  which  he  was  teller,  as  genuine),  with  their  signa^ 
tures ;  and  held,  that  his  opinion  of  the  counterfeit  character  of  the  bill  in  question  was 
proper  evidence  for  the  jury.  The  court  also,  seem  to  favor  the  notion  that  persons 
"skilled  in  exagjining  signatures  and  notes,"  might  be  allowed  to  testify.  Id.  6,  7.  In 
Simmons  v.  The'  State  (7  Hamm.  E.  116),  the  indictment  was  for  forging  a  note ;  and  the 
testimony  of  the  alleged  maker  was  incidentally  spoken  of  as  the  best  evidence  of  which 
the  nature  of  the  case  would  admit. 

The  Massachusetts  doctrine  on  this  subject  was  considered  in  Commonwealth  v.  Carey 
(2  Pick.  47).  The  indictment  was  for  uttering  a  counterfeit  bill  on  the  bank  of  another 
state.  To  disprove  the  signatnres  of  the  president  and  cashier,  the  prosecutor  offered  two 
witnesses,  both  officers  of  another  bank,  who  testified  to  their  having  received  and  paid 
out,  very  frequently,  notes  of  the  bank  in  question,  and  in  that  way  had  become 
acquainted  with  the  signatures  of  the  president  and  cashier  ;  they  had  never  seen  either  of 
the  officers  write,  but  one  of  them  had  once  carried  a  large  number  of  the  bills  to  the  bank, 
which  he  had  taken  as  genuine,  and  tliey  were  received  and  paid  for  by  the  bank.  This 
testimony  was  held  admissible ;  but  the  court  evidently  regarded  it  as  secondary,  and 
inferior  to  that  of  the  president  and  cashier  whose  signatures  were  sought  to  be  disproved, 
and  they  justify  its  admission  solely  on  the  ground  that  the  court  had  no  power  to  compel 
the  attendance  of  those  officers.  Id.  50.  It  seems  that  the  legislature  of  that  state  have 
passed  a  statute,  which  allows  the  same  evidence  where  the  bill  in  question  is  upon  a 
local  bank,  situated  forty  miles  or  over  from  the  place  of  trial.    Id. 

In  Vermont,  on  a  similar  indictment,  a  person  who  had  frequently  dealt  with  the  bank, 
and  who  said  he  had  by  that  means  become  acquainted  with  the  handwriting  of  the  presi- 
dent and  cashier,  was  held  competent  to  disprove  their  signatures,  though  he  had  never 
seen  them  write.  After  such  proof,  it  was  said,  the  prosecutor  might  examine  as 
*606  to  any  mark,  character  or  *appearance  of  the  bill,  by  which  it  could  be  dis- 
tinguished from  those  which  were  genuine.  State  v.  Ravelin,  1  D.  Chip.  Rep.  295. 
In  this  case  the  bank  was  out  of  the  state.  No  special  notice,  however,  was  taken  of  the 
circumstance,  and  the  court  seem  to  have  treated  the  testimony  allowed  as  primary. 

Such  also  appears  to  be  the  doctrine  in  Connecticut.  Per  Daggfftt,  J.,  in  Barnum  v. 
Barnum,  9  Conn.  Rep.  240.     See  Lyon  v.  Lyman,  Id.  55.  '  • 

In  South  Carolina,  where  the  prisoner  was  indicted  for  forging  a  bank  note  on  a  bank 
of  that  state,  one  ground  taken  in  moving  for  a  new  trial  was,  that  a  proper  officer  of  the 
bank  should  have  been  called  to  testily  to  the  forgery.  Three  of  the  judges  were  of 
opinion,  that  one  of  the  officers,  who  was  conversant  with  the  handwriting  of  all 
the  officers,  and  who  knew  the  various  deyices,  and  private  marks,  affixed  to  the 
bills  of  the  bank,  should  have  been  produced.  The  other  two  judges  gave  no  opinion 
upon  the  point.  The  case  was  determined,  however,  upon  other  grounds,  in  respect  to 
which  the  court  were  unanimous.  The  State  v.  Petty,  1  Harp.  R.  59.  It  obviously 
furnishes  no  warrant  for  holding  that  the  president  tod  cashier  must  be  produced  in  order 
to  disprove  their  own  handwriting.    In  a  more  recent  decision,  the  doctrine  of  the  above 


CH.  VII.]  Handwriting.  509 

case,  so  far  as  it  goes  to  show  that  a  bank  officer  tnusl  be  called  was  overruled  ;  and  the 
rule  was  laid  down  thus :  that  in  all  cases,  the  opinion  of  any  person  familiar  with 
the  notes  of  the  bank,  is  admissible  in  the  first  instance,  and  the  weight  and  value 
of  the  opinion  is  for  the  jury.  The  court,  however,  directly  approved  of  the  practice  of 
calling  an  officer  of  the  bank,  and  said,  that  they  would  rarely  be  satisfied  with  a  convic- 
tion on  less  certain  testimony  than  that  which  the  officers  might  be  supposed  able  to  give. 
The  cases  in  which  the  attendance  of  an  officer  would  be  properly  dispensed  with,  are  said 
to  be,  where  the  forgery  is  so  gross  and  palpable  that  other  persons,  familiar  with  the 
bills  of  the  bank  can  readily  detect  it  by  some  unequivocal  indication,  without  reference 
to  the  private  marks  of  the  bank.,  State  v.  Hooper,  2  Bail.  37.  In  another  case,  decided 
about  the  s^me  time,  a  witness  was  allowed  to  give  his  opinion  that  certain  bills  were 
counterfeit,  though  he  was  not  a  banli  officerj  and  had  only  seen  a  part  of  the  persons 
write  whose  names  were  to  the  bills,  he  professing  an  acquaintance  with  the  handwriting 
of  the  rest  from  a  general  familiarity  with  the  bills  on  those  banks.  State  v.  Tutt, 
Id.  44,  45. 

In  Virginia,  persons  who  have  become  well  acquainted  with  notes  of  the  bank  in  the 
way  of  business  are  competent ;  an  officer  of  the  bank  need  not  be  called  by  the  prosecutor 
for  any  purpose.  Martin  v.  Commonwealth,  2  Leigh,  745, 749  ;  Moore  v.  Commonwealth, 
Id,  701,706. 

In  North  Carolina,  where  a  witness  could  only  speak  as  to  the  genuinenes  of  the  signa- 
ture of  the  president  and  cashier  of  a  bank,  from  having  received  bank  notes  in  the  course 
of  business,  purporting  to  have  been  signed  by  them,  wliich  passed  current  and  were 
reputed  genuine ;  held,  that  he  was  incompetent  to  prove  their  handwriting,  or  to  testify 
that  a  bank  note,  with  their  names  appearing  ujjpn  it,  was  counterfeit ;  at  least,  unless 
the  ordinary  occupation  of  the  witness  was  such  as  to  render  it  probable  that  he  had 
received  and  paid  away  large  sums,  so  aa  to  be  a  skillful  judge,  and  that  the  notes 
had  been  actually  passed  by  him  so  long  ago  as  to  allow  time  for  the  return  of  them,  if 
spurious.  The  State  v.  Allen,  1  Hawks'  R.  6.  It  seems  that  a  banker,  who,  in  that 
ojiaracter,  had  habitually,  for  several  years,  paid  away  large  sums  in  such  notes,  which  he 
believed  to  be  genuine,  and  were  so  reputed,  would  be  competent.  Id.  The  court  in  this 
case  said  (see  Id.  p.  10,  per  Henderson,  J.),  that  they  intentionally  avoided  expressing  any 
opinion  upon  the  doctrine  laid  down  in  the  United  States  v.  Holtsclaw  (2  Hayw.  R.  37&.) 
That  was  decided  in  the  Circuit  Court  of  the  United  States,  sitting  in  North  Carolina,  A. 
D.  1805.  It  was  there  objected  that  no  one  could  speak  as  to  the  signatures  of  the  presi- 
dent and  cashier,  save  such  as  had  seen  them  write,  or  corresponded  with  them.  The 
court  held  otherwise,  saying  :  "  These  signatures  are  known  to  the  public,  and  persons 
who  have  been  in  the  habit  of  distinguishing  the  genuine  from  the  counterfeit  signature, 
and  ajre  conversant  in  dealings  for  bank  bills,  are  aa  well  qualified  to  determine  of  their 
genuineness,  as  persons  who,  in  private  correspondence,  have  received  letters  from  the 
person  whose  handwriting  is  in  question.  Moreover,  it  is  determined  by  the  skillful 
whether  a  bill  be  genuine,  not  only  by  the  signature,  but  also  by  the  face  of  the  bUl,  and 
by  the  exact  conformity  of  the  devices  which  are  used  for  the  detection  of  counterfeits,  to 
those  in  true  bills.  We  are  of  opinion  that  the  judgment  of  persons  well  acquainted  with 
bank  paper,  is  sufficient  evidence  to  determine  whether  the  one  in  question  be  genuine  or 
not."  This  opinion,  it  seems  by  what  fell  from  the  attorney  general  (2  Hawks'  R.  395), 
was  delivered  by  Marshall,  C.  J.  In  State  v.  Candler  (3  Hawks'  R.  393),  a  merchant, 
*607  who  *had  been  much  in  the  habit  of  receiving  and  paying  away  notes  of  a  partic- 
ular bank  for  ten  years  previous  to  the  trial,  was  held  competent  to  disprove  the 
genuineness  of  a  bill  purporting  to  have  been  issued  by  such  bank,  though  he  had  never 
seen  the  president  or  cashier  write,  nor  corresponded  with  either. 

In  Pennsylvania,  it  is  not  necessary,  in  order  to  disprove  the  signature  of  the  officers  of 
a  bank  to  a  bill  purporting  to  have  been  issued  by  the  bank,  that  those  officers  should  be 
produced  ;  the  proof  may  be  by  any  one  acquainted  with,  their  signatures  from  having 
seen  them  write,  or  having  corresponded  with  them.  The  Commonwealth  v.  Smith,  6 
Serg.  &  Rawle,  568.  The  bank  was  out  of  the  state.  That  circumstance  was  adverted  to, 
in  the  opinion  of  the  court,  by  way  of  illustrating  the  inconveniences  of  the  opposite  doc- 
trine, but  not  as  excusing  inferior  evidence  ;  for  they  appear  to  have  treated  the  testimony 
adjudged  allowable  as  primary  in  its  character. 

In  the  Court  of  Sessions  of  the  city  of  New  York,  the  prosecutor,  in  order  to  disprove 
the  germineness  of  a  bill  purporting  to  have  been  issued  by  the  Bank  of  Chenango,  intro- 
duced witnesses  who  were  well  acquainted,  as  they  stated,  with  the  bills  of  that  bank, 
&c.,  but  had  never  seen  the  president  or  cashier  write,  nor  even  corresponded  with  them. 
On  an  objection  being  taken,  the  court  said  that,  "  if  the  district  attorney  had  witnesses 
who  could  testify  that  they  had  seen  the  parties  write,  whose  names  had  been  forged,  or 
had  corresponded  with  them,  they  must  be  produced  to  the  court ;  and  in  the  absence  of 
such  testimony,  the  court  thought  the  evidence  of  brokers  and  others  well  acquainted 
with  bank  notes,  particularly  of  the  bank  whose  notes  had  been  forged,  would  be  suffi- 
cient." Witnesses  v^o  had  seen  the  president  and  cashier  write,  or  who  had  corresponded 
with  them,  were  subsequently  produced,  and  the  prisoner  convicted.  The  People  v.  Bad- 
ger, 1  Wheel.  Cr.  Cas.  543,  544,  545.  -In  another  case,  the  witness,  who  was  a  broker. 
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said  he  was  acquainted  with  the  bills  of  the  haHk  in  question,  and  pronounced  the  one 
produced  a  counterfeit.  On  being  questioned  as  to,  how  he  formed  his  judgment,  he 
answered :  "  from  the  engraving,  and  general  appearance  of  the  bill."  It  turned  out  on 
further  inquiry,  that  he  did  not  know  the  names  even  of  the  president  or  cashier.  The 
mayor  said  this  testimony  would  not  answer  ;  that,  "  to  prove  a  bank  note  to  be  a  coim- 
terfoit,  it  was  incumbent  on  the  prosecutor  to  introduce  some  person  who  knew  the 
handwriting.of  the  president  and  cashier,  or  had  been  in  the  habit  of  corresponding  with 
them,  or  of  receiving  and  returning  their  notes."  Silkworth's  Case,  5  City  HaU  Eec. 
176.177.  .         ,     , 

We  have  seen  in  the  text  that  the  English  cases  are  not  agreed  upon  the  point,  whether 
persons  practiced  in  the  examination  of  handwriting,  and  in  the  detection  of  forgeries, 
usually  called  experts,  can  be  allowed  to  give  their  opinion  as  to  the  handwriting  in  ques- 
tion being  genuine  or  an  imitated  character.  See  on  this  subject,  Gres.  Eq.  Ev.  190  ;  1 
Chitty's  Cr.  Law,  581,  582  (Am.  ed.  of  1836) ;  Rose.  Cr.  Ev.  163,  164 ;  3  Stark.  Ev.  375, 376, 
(6th  Am.  ed.) ;  2  Russ.  on  Cr.  363,  364  (Phil.  ed.  1886.)  In  Goodtitle  v.  Braham  (4  T.  E. 
49),  cited  in  the  text,  where  this  species  of  evidence  was  admitted.  Lord  Kenyon  mentioned 
a  case  where  a  decipherer  had  ^ven  evidence  of  the  meaning  of  letters,  without  explain- 
ing the  grounds  of  his  art,  and  where  the  prisoner  was  convicted  and  executed.  Buller, 
J.,  said  it  was  like  the  Wells  Harbor  Case,  where  persons  of  skill  were  allowed  to  give 
evidence  of  opinion.  In  Carey  v.  Pitt  (1  Peake's  Add.  Cas.  130),  a  case  not  noticed  by  our 
author.  Lord  Kenyon  expressly  rejected  the  opinion  of  an  inspector  of  franks,  saying,  that 
though  such  evidence  was  received  in  Goodtitle  dem.  Eevett  v.  Braham,  he  had  in  his 
charge  to  the  jury  laid  no  stress  upon  it.  See  also  Batchelor  v.  Sir  John  Honeywood,  2 
Esp.  R.  714 ;  per  Denham,  C.  J.,  in  Do»  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  &  P.  63  ; 
Gurney  v.  Langlands,  5  Bam.  &  Aid.  330  ;  Kemp  v.  Mackrill,  Sayer,  133  ;  Stranger  v. 
Searle,  1  Esp.  R.  14. 

This  species  of  evidence,  if  admissible  at  all,  must  obviously  stand  upon  the  general 
principle  allovringfersons  skilled  in  a  particular  science  or  art,  to  give  their  opinionsupon 
questions  relating  to  it,  and  in  respect  to  which  they  are  supposed  to  possess  peculiar 
knovrledge.  On  the  point  how  far  such  testimony  has  been  allowed,  in  general,  see  the 
text,  and  the  notes  on  the  examination  of  witnesses,  post.  See  likewise  Norman  v.  Wells, 
17  Wend.  136,  161,  163,  163 ;  Cotterill  v.  Myrick,  3  Fdrf.  R.  330,  231 ;  Boies  v.  M'Alister, 
Id.  308.  As  to  handwriting,  some  of  the  American  cases,  cited  supra,  in  their  dicta  at 
least,  lean  toward  sanctioning  the  admissibility  of  experts,  or  persons  skilled  in  detecting 
forgeries.  See  particularly  Hess  v.  The  State  of  Ohio,  5  Hamm.  R.  7  ;  United  States  v. 
Holtsclaw,  3  Hayw.  379.  But  most  of  them  require  that  the  witness,  in  order  to  be 
*608  able  to  speak  as  to  the  handwriting  of  a  person,  should  have  had  a  *previoUB 
knowledge  of  the  general  character  of  his  hand,  gained  in  some  legitimate  way. 
See  the  American  cases,  supra,  in  respect  to  disproving  the  genuineness  of  bank  bills  ; 
also  see  the  cases  ante,  notes  480, 481.  In  Pennsylvania,  it  was  held  that  a  witness,  though 
a  man  of  business,  and  much  conversant  with  writings,  but  whd  had  never  been  employed 
in  the  detection  of  forgeries,  could  not  be  asked  whether,  in  his  opinion,  from  comparing 
a  genuine  signature  with  the  one  in  dispute,  they  were  in  the  same  handwriting.  The 
evidence  was  offered  with  a  view  of  disproving  the  latter,  and  was  not  proposed  in  aid  of 
other  evidence,  but  as  mere  naked,  unassisted  comparison  of  hands.  The  court  inclined 
to  think  that  such  testimony  could  not  be  received  from  an  acknowledged  expert,  though 
semble,  that  he  might  be  asked  whether,  in  his  opinion,  the  signature  in  question  was  in 
in  imitated  or  a  natural  hand.  Lodge  v.  Phipher,  11  Serg.  and  Rawle,  333,  335,  336. 
This  decision  stands  supported  by  Rex  v.  Cator,  4  Esp.  R.  117.  But  in  a  case  subsequent 
to  Lodge  V.  Phiper,  it  was  held,  that  the  testimony  qf  experts,  speaking  from  their  knowl- 
edge and  skill  merely,  is  not  competent  to  prove  a  forgery.  Bank  of  Pennsylvania  v. 
Haldeman,  1  Penn.  R.  161,  180, 181,  183. 

On  the  other  hand,  in  Conneeticut,  experts  are  allowed  to  testify  whether  a  disputed 
signature  is  in  a  disguised  or  a  natural  hand.  The  experts  were  cashiers  of  banks,  and 
the  court,  in  vindication  of  the  rule  adopted,  observe,  that  the  question  was  one  of  art, 
which  might  be  answered  by  a  person  of  skill  and  experience.  "  Cashiers  of  banks  are 
employed  in  the  inspection  and  examination  of  writings."  It  is  at  this  day,  especially, 
when  forgeries  are  so  common,  almost  an  habitual  practice  to  view  signatures  and  writings 
of  all  kinds  with  a  scrntinizing  eye ;  and  thus  they  acquire  a  degree  of  skill  which  enables 
them  to  speak  with  confidence,  and  which  entitles  their  testimony  to  weight.  Artisans 
of  all  kinds  are  to  be  credited,  when  they  speak  of  the  productions  of  others  of  the  same 
occupation  ;  and  their  skill  and  dexterity  is  sometimes  surprising  to  those  not  conversant 
with  such  subjects.  Lyon  v.  Lyman,  9  Conn.  Rep.  55,  60.  The  same  doctrine  seems  to 
have  been  held  in  Massachusetts  by  Parsons,  C.  J.,  in  a  case  before  him  in  1811.  Abbes 
V.  Daniels,  cited  3  Stark.  Ev.  376,  n.  1  (0th  Am  ed).  And,  in  a  recent  case  in  that  State, 
it  was  deliberately  sanctioned ;  though  the  court  say  that  such  evidence  is  generally  very 
slight,  and  often  wholly  immaterial.  Moody  v.  Rowell,  17  Pick.  490,  497,  498.  We  have 
seen  that,  in  several  of  the  states,  where  genuineness  of  handwirtting  is  contested, 
witnesses  are  allowed  to  compare  the  handwriting  in  dispute  with  other  undisputed  spe- 
cimens, and  state  the  result  to  the  jury;  jurors  alSb,  as  appears  by  the  same  note,  are 
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that  little  or  no  -weight  is  due  to  such  testimony.  Upon  an  indictment 
for  uttering  a  forged  will,(l)  -^rhich  it  was  suggested  had  been  -written  over 
pencil  marks  after-wards  rubbed  out,  Parke,  B.j  after  consulting  Tindal,  J., 
admitted  the  evidence  of  an  engraver,  who  had  examined  the  paper  with 
a  mirror  and  traced  the  pencil  marks ;  but  his  Lordship  said  the  weight  of 
the  evidence  would  depend  upon  the  manner  in  which  it  would  be  confirmed. 

Comparison  of  handwriting  not  admissible.  In  the  cases  before  men- 
tioned the  proof  of  handwriting  is  founded  on  the  knowledge  of  the  general 
character.  The  witness  is  supposed  to  have  formed  a  standard  in  his  mind, 
and  -with  that  standard  to  compare  the  writing  in  question.     But  a  witness 

allowed  by  some  courts  to  institute  a  similar  comparison  ;  and  this  doctrine,  -wherever  it 
has  been  acted  upon,  seems  the  same,  whether  the  object  of  the  comparison  be  to  sustain 
or  impeach  the  instrument. 

We  have  seen,  too,  that  those  courts  which  disallow  comparison  of  hands,  have  recog- 
nized a  clear  and  well-defined  exception  in  respect  to  ancient  writings.  See  post,  note 
485.  It  is  proper  to  remark  here,  in  connection  with  tlie  subject  of  disproving  hand- 
writing, considered  above,  that  conclusions  drawn  merely  from  dissimilitude  between  the 
disputed  writing  and  authentic  specimens  are  not  always  entitled  to  much  consideration. 
In  Young  v.  Brown  (1  Hagg.  Eccl.  R.  556),  this  specious  of  evidence  was  regarded  as  very 
weak  and  deceptive,  and  of  slight  weight  only  when  opposed  by  evidence  of  similitude  ; 
and  as  scarcely  deserving  notice  when  encountered  by  positive  testimony  of  persons  who 
saw  the  writing  signed.  See,  also.  Bell  v.  Norwood,  7  Lou.  Eep.  (Curry)  96.  The  reason 
given  why  evidence  of  dissimilitude  is  inferior  to  that  of  similitude  is,  that  it  requires 
great  skill  so  to  imitate  handwriting,  especially  for  several  lines,  as  to  deceive  persons 
well  acquainted  with  the  original  character,  and  who  are  not"  very  likely  to  form  an  erro- 
neous opinion,  if,  on  carefully  inspecting  such  a  paper,  they  are  satisfied  it  is  genuine. 
On  the  other  hand,  dissimilitude  may  be  occasioned  by  a  variety  of  circumstances — by  the 
state  of  the  health,  and  spirits  of  the  writer — by  his  materials — ^by  his  position — by  his 
hurry,  or  care — circumstances  which  deserve  still  more  consideration  when  witnesses 
rest  their  opinion  on  a  fancied  dissimilarity  of  individual  letters.  Constable  v.  Steibel,  1 
Hagg.  Eccl.  Rep.  56.  See  Murphy  v.  Hagerman,  1  Wright's  Rep.  292,  298.  So  dissimili- 
tude may  be  occasioned  by  the  presence  of  a  hair  in  the  nib  of  the  pen,  or  its  more  or  less 
free  discharge  of  ink,  which  frequently  varies  the  turn  of  the  letters.  Id.  Some  wit- 
nesses, from  their  occupation,  are  liable  to  magnify  slight  discrepancies ;  engravers,  for 
instance,  who,  from  their  habit  of  attending  to  the  exact  form  of  every  letter,  when 
engaged  to  make  fcK  similes,  are  so  alive  to  the  least  dissimilitude,  that  any  little  differ- 
ence would  strike  them  as  of  importance.  Constable  v.  Steibel,  supra.  Witnesses  who 
come  forward  under  prepossessions  against  the  handwriting  in  question,  will  many  times 
be  found  to  run  into  the  same  error.  And,  in  all  such  cases,  the  reasons  which  they  give 
for  their  opinions  must  be  narrowly  watched ;  if  the  latter  are  trivial,  or  if  the  witnesses, 
concurring  in  the  result,  clash  in  their  reasons,  this  will  take  from  the  general  force  of 
their  testimony,  however  confident  they  may  seem.  Id.  In  Young  v.  Brown  (supra)  one 
reason  given  by  the  witnesses  who  disbelieved  the  genuineness  of  the  handwriting,  was, 
because  in  the  disputed  signature  the  entire  name  was  written  oqt  at  length — whereas, 
the  alleged  writer  used,  as  they  said,  to  sign  the  initials  of  his  Christian  name,  -smting 
his  surname  only  at  length.  This  circumstance,  however,  may  or  may  not  be  important. 
Sir  John  NichoU  remarked,  in  respect  to  it  in  that  case,  that  a  person  signing  his  name 
at  public  meetings,  or  to  printed  cards,  or  the  like,  usually  signs  in  a  hurry  and  in  the 
shortest  way ;  a  surrogate,  probably,  signs  a  jurat  difierently  from  what  he  would  sub- 
scribe a  bond,  or  a  deed,  or  his  own  will,  &c.  See  further,  Crisp,  v.  Walpole  2  Hagg. 
Eccl.  Rep.  201. 

A  question  has  sometimes  arisen  as  to  the  mode  of  authenticating  a  postmark.  In 
Abbey  v.  Lill  (5  Bing.  299),  the  postmark  on  a  letter  was  sought  to  be  used,  with  a  view 
of  showing  the  true  time  of  the  defendant's  acknowledgment  contained  in  the  letter, 
which  was  in  evidence.  The  defendant  said  it  must  be  proved  by  calling  a  person  from 
the  post-office.  Best,  C.  J.,  remarked,  that,  if  there  were  doubt  about  it.  he  would  send 
for  a  clerk  firom  the  post-office.  The  jury,  however,  entertained  no  doubt,  and  acted  upon 
the  postmark  as  genuine.  On  this  ground,  a  rule  nisi  was  obtained  to  set  aside  the 
verdict ;  and  no  cause  being  shown  against  it,  it  was  discharged  ;  principally,  however, 
because  the  chief  j  ustice  offered  to  send  for  a  witness,  and  the  defendant  did  not  afterwards 
insist  upon  strict  proof.  The  postmaster  of  another  office  has  been  called  to  prove  the 
mark  (Fletcher  v.  Braddyl,  Gor.  Holroyd,  J.,  cited  2  Stark.  Ev.  455,  note  g,  6th  Am.  ed.)  ; 
but  this  is  not  necessary ;  any  one  in  the  habit  of  receiving  letters  by  the  post,  and  seeing 
the  mark  frequently,  may  testify  on  the  subject.  Semble,  Abbey  v.  Dill,  supra.  As  to  the 
mode  of  proving  printed  papers,  see  ante,  note  441. 

(1)  E.  V.  Williams,  8  C.  &  P.  434. 
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will  not  be  allowed  to  state  to  a  jury  the  conclusion  or  belief  of  his  mind 
as  to  a  piece  of  handwriting  being  that  of  a  particular  individual,  where 
that  conclusion  is  made  for  the  purpose  of  the  issue,  by  means  of  a  com- 
parison of  the  disputed  writing  with  another  written  specimen  of  the 
*610  same  individual  produced  in  court.  (1)  A  reason  "^frequently  assigned 
for  this  rule  is,  that  unless  a  jury  can  read,  they  would  be  unable  to 
institute  a  comparison  or  judge  of  the  supposed  resemblance, (2) — a  reason, 
however,  which  appears  to  be  too  narrow  for  a  rule  of  such  general  appli- 
cation. (3)  A  second  reason,  is  that  this  species  of  evidence  might  cause 
inconvenience  by  raising  numerous  collateral  issues,  and  often  come  by 
surprise  against  the  party  to  be  aifectfed  by  it.  Another  and  much  better 
reason  for  rejecting  such  a  comparison  is,  that  the  writings  intended  as 
specimens  to  be  compared  with  the  disputed  paper  would  be  brought 
together  by  a  party  to  the  suit,  who  is  interested  to  select  such  writings 
only  as  may  best  serve  his  purpose;  and  that  they  are  not  likely,  therefore, 
to  exhibit  a  fair  specimen  of  the  general  character  of  handwriting.  It  has 
been  thought  by  some  an  inconsistency  in  the  rules  of  evidence  to  allow  a 
witness  to  compare  in  his  mind  the  disputed  paper  with  the  impression 
which  a  short  and  transient  view  of  writings  may  have  made  upon  his 
memory ;  yet,  on  the  other  hand,  not  to  permit  the  jury  to  compare  it  with 
writings  proved  to  be  authentic,  present  in  court,  and  open  for  inspection. 
The  only  answer  which  occurs  to  this  objection  is  the  one  before  suggested, 
namely,  that  the  writings  which  are  produced  as  specimens,  having  been 
selected  by  an  interested  party  to  serve  a  present  purpose,  may  be  open  to 
suspicion,  and  liable  to  the  imputation  of  contrivance.  (4) 

(1)  See  the  observations  upon  this  subject  by  the  judges,  in  Doe  d.  Mudd  v.  Suckermore, 
5  A.  &  E.  703  ;  by  Dallas,  C.  J.,  in  Burr  v.  Harper,  Holt  N.  P.  C.  420  ;  Stranger  v.  Searle, 
1  Esp.  14  ;  Clermont  v.  TuUidge,  4  C.  &  P.  1 ;  Greeves  v.  Hunter,  2  Id.  477.  It  was  con- 
sidered by  the  judges,  in  Doe  d.  Mudd  v.  Suckermore,  that  if  comparison  of  handwriting' 
was  not  admissible  absolutely,  it  could  not  be  received  in  confirmation,  though  an 
attempt  was  made  by  counsel  to  reconcile  the  authorities  by  this  distinction.  The  case 
of  AUesbrook  v.  Roach  (1  Esp.  351),  in  which  Lord  Kenyon,  C.  J.,  received  direct  evidence 
of  handwriting,  by  means  of  collateral  documents,  is  overruled.  See  Doe  d.  Perry  v. 
Newton,  .5  A.  &  E.  514. 

(2)  Macferson  v.  Thoytes,  Peake,  20  ;  Brookbard  v.  Woodley,  Id.  n.  J. 

(3)  See  the  observations  of  the  j  udges  upon  this  subject,  in  Doe  d.  Mudd  v.  Suckermore, 
ut  supra ;  by  Lord  Eldon,  C,  in  Eagletou  v.  Kingston,  8  Ves.  467 ;  by  Dallas,  C.  J.,  in 
Burr  V.  Harper,  ut  supra  ;    by  Lord  Kenyon,  C.  J.,  in  Macferson  v.  Thoytes,  ut  supra. 

(4)  It  appears  that,  in  the  ecclesiastical  courts,  comparison  of  handwriting  is  frequently 
admitted  ;  the  writing  being  submitted  to  compa-mfors,  appointed  e  procuratoribus  et  peri- 
tioribus  in  acte  SBribetidi.  See  by  Coleridge,  J.,  5  A.  &  E.  708.  A  similar  rule,  though 
with  some  modification,  is  adopted  by  the  law  of  France.  Id.  711.  In  the  remarkable 
trial  of  De  la  Eonciere,  in  1835,  for  an  alleged  outrage  upon  Mademoiselle  de  Morrell, 
which  attracted  the  attention  of  all  the  leading  j  urists  of  Europe,  and,  among  others,  of 
the  late  Lord  Abinger,  there  is  a  striking  instance  of  the  French  rule  of  law  upon  this 
subj  ect.  Several  threatening  and  insulting  letters  were  put  in  evidence,  some  anonymous, 
and  some  bearing  the  signature  of  the  accused,  but  all  in  a  feigned  hand  ;  and  the  experts 
who  examined  them,  after  comparing  them  with  the  genuine  writing  of  the  accused,  and 
also  of  the  young  lady  herself,  gave  their  opinion  that  they  were  the  writing  of  the  latter. 
As  to  the  law  of  the  United  States,  see  2  Tayl.  Ev.  1320,  n.  k. 

Note  483. — Mr.  Starkie,  speaking  as  to  the  rule  excluding  mere  comparison  of  hands, 
says,  that  perhaps,  after  all,  the  most  satisfactory  reason  for  it  is,  that,  if  such  comparisons 
were  allowed,  it  would  open  the  door  to  the  admission  of  a  great  deal  of  collateral  evi- 
dence, which  might  go  to  a  very  inconvenient  length.  For,  in  every  case,  it  would  be 
necessary  to  go  into  distinct  evidence,  to  prove  each  specimen  produced  to  be  genuine ; 
and  even  in  support  of  a  particular  specimen  (if  the  present  rule  were  to  be  brokeri 
through),  evidence  of  comparison  would  be  receivable  in  order  to  establish  the  specimen, 
and  so  the  evidence  might  branch  out  to  an  indefinite  extent.  3  Stark.  Ev.  385  (6th 
Am.  ed.) 

By  comparison,  is  now  meant  an  actual  comparison  of  two  writings  with  each  other,  in 

order  to  ascertain  whether  both  were  written  by  the  same  person  ;  though  formerly,  even 

comparing  the  standard  formed  in  the  witness's  mind  with  the  writing  in  dispute, 

*611     was  called  evidence  by  *comparison  ;  and  hence,  was  deemed  inadmissible,  at  least 

in  criminal  cases.    3  Stark.  Ev.  373,  874  (6th  Am.  ed.) 
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The  English  courts  have  conastently  followed  the  mle,  excluding  evidence  founded 
upon  a  mere  comparison  of  hands  hy  witnesses.  See  several  cases  cited  ante,  note,  481 ; 
also,  an  elaborate  note,  exhibiting  most  of  the  earlier  English  cases,  4  Bsp.  R.  373,  a 
(Day's  ed.).  A  witness  cannot  have  two  writings  placed  in  his  hands,  and  then  be  asked, 
whether,  in  his  belief,  both  were  not  written  by  the  same  person.  Clermont  v.  TuUidge, 
4  Carr.  &  Payne,  1.  See,  also,  Mutchinson  v.  AUcock,  1  Dowl.  &  Ryl.  165 ;  Greaves  v. 
Hunter,  2  Carr.  &  Payne,  447,  stated  ante,  note  4S1.  On  information  for  a  riot,  a  letter 
from  the  prosecutor  was  offered  by  the  defendant,  and  admitted  to  be  genuine.  Then  a 
lost  letter  was  proposed  to  be  proved  by  a  witness  who  never  saw  the  prosecutor  write, 
but  would  swear  it  was  in  the  same  hand  with  the  letter  produced ;  this  was  rejected, 
because  he  had  never  seen  the  party  write.    The  King  v.  Sir  T.  Culpepper,  Skin.  673. 

But  though  mtnesses  cannot  be  permitted  to  compare  two  papers,  and  give  their  opinion 
to  the  jury,  as  the  result  of  such  comparison  merely,  yet  the  jury  under  certain  limita- 
tions, have  been  allowed  to  assist  their  judgment  in  this  way.  In  AUesbrook  v.  Roach 
(1  Esp.  K.  351),  before  Lord  Kenyon,  there  was  contradictory  evidence  respecting  the 
defendant's  handwriting,  and  the  j  ury  were  allowed  to  compare  bills,  admitted  to  have 
been  written  by  him,  with  the  disputed  signature.  The  bills,  in  this  case,  were  intro- 
duced, as  it  seems,  for  the  mere  purpose  of  comparison.  The  same  learned  judge  is 
reported  to  have  held  directly  the  contrary  in  Da  Costa  v.  Pym.  Peake's  Add.  Cas.  144  ; 
and  Macferson  v.  Thoytes,  Peake's  R.  30.  See  also  Brookbard  v.  Woodley,  Id.  Oor.  Yates, 
J.  In  more  recent  English  cases,  the  doctrine  is  laid  down  thus — that  the  court  or  jury 
may  compare  two  documents  together,  when  properly  in  evidence,  and  from  that  compar- 
ison form  a  j  udgment  upon  the  genuineness  of  the  handwriting.  Griffiths  v.  Williams, 
1  Crom.  &  Jerv.  47 ;  Solita  v.  Tarrow,  1  Moo.  &  Rob.  133  ;  Doe  v.  Nevrton,  1  Nev.  &  P.  4 ; 
S.  C,  5  Adol  &  Ellis,  514.  See  the  observations  of  the  judges  in  Doe  ex  dem.  Mudd  v. 
Suckermore,  1  Nev.  &  P.  83  ;  S.  C,  5  Adol.  &  Ellis,  708.  But,  the  document  with  which 
the  comparison  is  made,  must  be  one  already  in  evidence  in  the  case,  and  not  produced 
merely  for  the  purpose  of  the  comparison.  Accordingly  where,  upon  an  indictment  for 
sending  a  threatening  letter,  in  order  to  prove  the  handwriting  to  it,  it  was  proposed  to 
put  in  a  document  undoubtedly  written  by  the  prisoner,  but  unconnected  with  the  charge, 
in  order  that  the  jury  might  compare  the  writing  with  that  of  the  letter,  Holland,  B., 
after  considering  Griffiths  v.  Williams  (supra)  rejected  the  evidence,  observed  that,  to 
say  that  a  party  might  select  and  put  in  evidence  particular  letters,  bearing  a  certain 
degree  of  resemblance  or  dissimilarity  to  the  vrritlng  in  question,  was  a  different  thing 
from  allowing  a  jury  to  form  a  conclusion  from  inspecting  a  document  put  in  for  another 
purpose,  and,  therefore,  free  from  the  suspicion  of  having  been  so  selected.  Morgan's 
Case,  1  Moo.  &  Kob.  184,  n.  See  2  Stark.  Ev.  374,  n.  h  (6th  Am.  ed.).  Rose.  Cr.  Ev.  163  ; 
Bromage  v.  Rice,  7  Carr.  &  Payne,  548  ;  Waddington  v.  Cousins,  Id.  596  ;  Doe  v.  Newton, 
1  Nev.  &  P.  4  ;  S.  C,  5  Adol.  &  Ellis,  514.  See  the  observations  of  the  judges  in  Doe  ex 
dem.  Mudd  v.  Suckermore,  5  Adol.  &  Ellis,  708  ;  S.  C,  1  Nev.  &  P.  33.  Gurney,  B.,  it  is 
said,  after  consultation  with  Alderson,  J.,  allowed  signatures,  indisputably  genuine,  and 
spelled  differently,  to  be  submitted  to  the  jury  for  the  purpose  of  comparison  with  the 
signature  in  question.  Auon.,  1838,  cited  3  Stark.  Ev.  374,  n.  h  (6th  Am.  ed.) ;  also  Gresl. 
Bq.  E.  191.  The  standards  were  probably  competent  evidence  for  other  purposes.  But 
mere  unaided  comparison,  will  not  authorize  a  jury  to  find  in  favor  of  the  genuineness 
of  a  writing.  Accordingly,  in  AUport  v.  Meeks  (4  Carr.  &  Payne,)  267,  the  action  was  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange  ;  the  witness  called  to  prove  the 
handwriting  of  the  drawer,  said,  that  neither  the  drawing  nor  the  indorsement  were  in 
the  handwriting  of  the  person  whose  they  purported  to  be.  But  it  was  proved,  that  the 
defendant  had  acknowledged  the  acceptance  to  be  his,  and  it  was  contended,  that,  as 
the  acceptance  admitted  the  drawing  to  be  correct,  the  jury  might  find  for  the  plaintiflF, 
if  they  thought  upon  inspection  that  the  drawing  and  indorsement  were  of  the  same 
handwriting.  But  held,  that  some  evidence  was  necessary  for  the  jury  to  act  upon.  (See 
recent  English  statute,  17  &  18  Vict.  c.  135,  §  37.) 

The  doctrine  excluding  comparison  of  hands  by  vritnesses,  was  recognized  by  the 

Supreme  Court  of  the  United  States,  in  Strother  v.  Lucas  (7  Peters'  R.  763).    "  It  is  a 

general  role,"  said  Thompson,  C.  J.,  delivering  the  opinion  in  that  case,  "  that 

*618    evidence  by  comparison  of  hands^s  *not  admissible,  where  the  witness  has  had  no 

previous  knowledge  of  the  handwriting,  but  is  called  upon  to  testify  merely  from 

a  comparison  of  hands."    Id.  767. 

In  New  York,  the  like  has  been  recognized  in  several  instances.  In  Titford  v.  Knott 
(3  John.  R.  311,  214),  Kent,  J.,  advanced  the  doctrine  thus ;  "  It  is  usual  for  witnesses  to 
prove  handwriting  from  previous  knowledge  of  the  hand,  derived  from  having  seen  the 
person  write,  or  from  authentic  papers  received  in  the  course  of  business.  If  the  witness 
has  no  previous  knowledge,  he  then  cannot  be  permitted  to  decide  it  in  court  from  a  com- 
parison of  hands."  The  same  rule  was  admitted  in  Jackson  ex  dem.  Van  Dusen  v.  Van 
Dusen  (5  John.  R.  155),  but  there,  the  comparison  was  made  by  a  witness  who  had  seen 
the  party  write,  and  probably  only  for  the  purpose  of  refreshing  his  recollection.  See  S. 
C,  stated  ante,  note  480.  In  Jackson  ex  dem.  Woodruff  v.  Cody  (9  Cowen's  K.  140),  there 
was  a  dispute  as  to  the  identity  of  a  witness  to  a  deed,  there  being  several  persons  of  the 
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eame  name ;  and  a  witness  at  the  circuit  was  allowed  to  compare  the  handwriting  to 
the  attestation,  with  another  writing  long  in  his  possession,  and  reputed  to  be  the  hand- 
writing of  his  grandfather,  though  he  had  never  seen  him  write.  The  evidence  was 
received  without  objection;  but  the  Supreme  Court  inclined  to  think  it  would  have  been 
admissible  for  the  purpose  of  identity  even  had  it  been  objected  to.  The  deed  was  dated 
in  1792,  and  the  trial  took  place  in  1837.  The  case,  therefore,  would  in  some  respects, 
seem  to  fall  nearly  within  the  principle  of  the  rule  stated  post,  of  the  text,  allowing  com- 
parison of  hands  to  be  resorted  to,  in  proving  ancient  writings.  See  also  post,  note  485. 
The  general  rule,  excluding  comparison  of  hands,  was  fully  admitted  in  Jackson  exdem. 
Parker  v,  Phillips,  9  Cowen's  R.  94,  112.  There,  for  the  purpose  of  showing  that  a  deed 
purporting  to  have  been  signed  by  one  Abraham  Barnes,  was  not  genuine,  plaintiff  offered 
to  prove  that  a  certain  account  book  was  in  the  handwriting  of  Barnes  and  that  his  name, 
written  therein  by  himself,  was  wrote  differently  from  the  signature  to  the  deed,  his 
Christian  name  being  spelled  Abraham  in  the  book,  anB  AbraTiem  to  the  deed.  The  cir- 
cuit judge  rejected  the  evidence,  as  amounting  to  no  more  than  a  mere  comparison  of 
hiands.  On  a  motion  subsequently  made  for  a  new  trial ,  the  decision  at  the  circuit  was 
aflBrmed  ;  and  Savage,  C.  J.,  who  delivered  the  opinion,  said,  "the  rule  is  settled  in  Eng- 
land, and  I  believe  in  this  state,  that  comparison  of  hands,  by  juxtaposition  of  two 
writings  in  order  to  ascertain  whether  both  were  written  by  the  same  person,  is  inadmis- 
sible." The  learned  chief  justice  assigned  as  one  reason  for  the  rule,  that  the  specimens 
produced  might  be  selected  for  the  purpose ;  and  another,  he  added,  was  that  if  permitted, 
those  specimens  might  "be  contested  and  examined  by  others,  and  thus  collateral  evi- 
dence might  be  introduced  to  an  inconvenient  length,  and,  in  the  end,  might  not  be  con- 
ducive to  justice."    Id.  112. 

The  point  as  to  comparison  by  the  jury,  was  also  raised  and  considered  in  Jackson  ex 
dem.  Parker  v.  Phillips,  supra.  It  was  proposed  to  authenticate  the  book  mentioned,  and 
then  to  submit  both  the  book  and  the  deed  for  inspection  by  the  jury.  The  circuit  judge 
overruled  the  proposition,  and  the  Supreme  Court  held  that  his  decision  was  correct. 
Savage,  C.  J.,  said,  that  where  a  practice  of  allowing  comparison  of  hands,  either  by  the 
witnesses  or  the  jury,  has  obtained,  he  presumed  it  would  be  found  that  the  comparison 
had  been  made  by  consent.  Id.  100,  113.  The  decision  itself,  whatever  may  be  thought 
of  some  dicta  in  the  case,  is  not  at  all  in  conflict  with  the  English  doctrine,  relative  to 
submitting  papers  for  inspection  and  comparison  by  the  jury ;  for,  the  book  was  brought 
forward  for  the  single  purpose  of  comparison.  See  further  on  the  same  subject,  Olmstead 
V.  Stewart,  13  John.  R.  338,  339,  per  Curiam. 

Some  early  Nisi  Prius  decisions,  in  New  York,  deserve  notice.  In  Hasklns  v.  Stuyve- 
sant  (Anth.  N.  P.  97),  comparison  of  hands  was  held  inadmissible,  by  Van  Ness,  J.,  even 
as  subsidiary  testimony,  in  a  case  where  the  proof  was  conflicting.  But,  in  Rogers'  Adpi'rs 
v.  Shaler  (Id.  109),  Spencer,  J.,  held,  that  where  the  intestate's  handwriting  to  shipping 
articles  had  already  been  proved  by  the  plaintiff,  the  defendant  might  call  a  witness  to 
compare  such  handwriting  with  papers  alleged  by  the  defendant  to  be  in  the  intestate's 
handwriting,  and  state  his  inference  to  the  jury,  with  a  view  of  establishing  the  genume- 
ness  of  the  latter ;  "  the  j  ury,"  he  added,  "not  being  competent  to  make  such  comparison." 
Quere  ;  for  this,  according  to  the  doctrine  as  recently  held  in  England,  was  precisely  the 
case  where  the  jury  would  be  allowed  to  take  both  papers,  and  aid  their  judgment  by 
comparison.  The  rule  excluding  comparison  of  hands  by  the  jury,  was  acted  upon  in 
Hutchin's  Case  (4  City  Hall  Rec.  119),  where,  though  both  the  prosecutor  and  prisoner 
consented,  yet  the  mayor  interposed,  and  refused  to  allow  it.  See  Coffey's  Case,  Judic. 
Repos.  393,  395,  296. 

In  Dubois,  Adm'r  of  Isaac  Allen  v.  Baker  (40  Barb.  556)  the  defendant  set  up,  by  way 
of  counter  claim  or  offset,  a  note  for  $5,000  alleged  to  have  been  given  by  the  intestate  on 
a  settlement,  payable  one  day  after  his  death  ;  and  plaintiff  resisted  the  note  as  a  forgery. 
On  the  trial  it  appeared  that  the  note  was  dated  in  Nov.  1860,  and  that  Allen,  the  maker, 
died  in  January,  1862,  at  the  age  of  80  years,  aniihad  been  totally  blind  for  more  than  a 
year ;  that  defendant  resided  near  him  and  had  rendered  him  some  slight  services,  and 
had  had  with  him  some  dealings.  The  weight  of  the  evidence  tended  to  show  that  the 
body  of  the  note  was  in  the  defendant's  handwriting,  and  that  the  signature  to  it  was  in 
that  of  Allen,  the  intestate.  Plaintiff  also  proved,  by  a  witness  accustomed  to  the  use  of 
the  miscroscope,  that  he  had  examined  the  note  through  that  instrument ;  that  the  word 
years  in  the  body  of  the  note  had  been  erased  and  the  word  dni/  written  upon  the  erasure ; 
that  the  body  of  the  note,  which  was  written  in  blue  ink,  had  been  written  after  it  was 
signed  with  the  name  of  Isaac  Allen,  which  was  written  in  black  ink,  certain  parts  of 
the  blue  ink  pressing  upon  and  overiapping  the  black  ink.  Plaintiffs  were  also  allowed 
to  show  by  another  witness,  the  cashier  of  a  bank  for  ten  or  twelve  years,  the  appearance 
of  the  note,  as  that  there  had  been  an  erasure  on  it,  whether,  from  its  appearance,  the 
erasure  was  made  before  or  after  the  body  of  the  note  was  written,  and  whether  the  edges 
were  cut  edges  or  the  ordinary  foolscap  edge.  A  witness,  an  expert,  was  also  allowed  to 
compare  the  handwriting  of  Baker  in  other  notes  and  receipts  given  by  him,  duly  proved 
in  the  cause,  with  the  body  of  the  $5,000  note,  and  state  in  what  respects  it  differed.  The 
comparison  of  hands  was  allowed  by  the  court  on  the'  authority  of  Doe  v.  Newton,  8 
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Adolph.  &  Ellis,  614 ;  and  the  other  testimony  so  far  as  that  involved  matters  of  opinion  ' 
by  an  expert,  on  the  authority  of  these  notes,  citing  Sheldon  v.  Benham,  4  Hill,  note  6,  at 
page  131 ;  and  Stone  v.  Hubbard,  5  Cush.  595.    Seeposi  616,  617,  and  Dubois  v.  Baker, 
mpra,  on  appeal,  30  N.Y.  355,  361 ;  Moody  v.  Bornell,  17  Pick.  490  ;  and  Cooper  v.  Beckett, 

4  Moore  P.  C.  Cases,  433  ;  Van  Wyck  v.  Mcintosh,  4  Kern,  442. 
*613  *In  Virginia,  opinions  of  witnesses  derived  from  a  mere  comparison  of  hands,  are  inad- 
missible. Nor  can  other  papers  be  given  in  evidence,  with  a  view  of  laying  them  ■ 
before  the  jury  to  aid  them  in  forming  their  judgment  by  comparison.  Rowt's  Adm'r  v. 
Kile's  Adm'r,  1  Leigh,  216.  See  Gardner's  Adm'r  v.  Vidal,  6  Rand.  Hep.  106  ;  Bedford's 
Adm'r  v.  Peggy,  Id.  316  ;  Sharp  v.  Sharp.  2  Leigh,  349.  But  a  witness  who  has  seen  a  per- 
son write,  may,  when  called  on  to  testify  to  his  handwriting,  refer  to  other  papers  in  his 
own  possession,  known  to  have  been  written  by  such  person,  to  refresh  his  memory.  Nor 
will  the  weight  of  the  witness's  testimony  be  impaired,  it  seems,  by  reason  of  his  having 
done  so  before  the  trial.  Redford's  Adm'r  v.  Peggy,  6  Rand.  316.  See  on  this  point  the 
text,  and  the  cases  there  cited,  post,  note  484. 

In  New  Jersev,  it  seems,  evidence  by  comparison  of  hands  is  inadmissible.  Goldsmith 
V.  Bane,  8  Halst.  87. 

So  in  Kentucky  ;  though  the  court  concede  an  exception  in  the  case  of  ancient  writings. 
They  add,  also,  that  comparison  of  hands  "  has  been  sometimes  admitted  in  aid  and  cor- 
roboration of  other  proof.  But  alone,  and  without  other  proof,  the  general  rule  is  not  to 
admit  it."     Woodward  v.  SplUer,  1  Dana's  Rep.  179,  181. 

In  Maine,  the  doctrine,  it  is  said  (pei-  Daggett,  J.,  9  Conn.  Rep.  61),  allows  of  testimony, 
derived  from  a  mere  comparison  of  hands  ;  and  Hammond's  Case  (2  Greenl.  Rep.  33),  was 
cited  as  showing  this.  'The  prisoner  there  was  indicted  for  forging  a  check  on  the  Port- 
land Bank,  in  the  name  of  Atwood  &  Quincy.  The  prosecutor  proved  that  a  sheet  of 
paper  was  found  in  the  prisoner's  chest,  on  which  were  written  other  and  similar  checks ; 
and  that  the  prisoner  acknowledged  the  latter  to  have  been  written  by  him.  This  paper 
was  lost  or  unintentionally  destroyed  before  the  trial.  He  then  introduced  one  of  the 
directors  of  the  bank  as  a  witness,  to  prove  that  he  had  seen  and  critically  examined  the 
lost  paper,  that  the  signature  to  the  checks  written  thereon  resembled  the  signature  to 
the  forged  one,  and  the  witness  believed  that  the  forged  check  was  signed  by  the  prisoner. 
The  decision  was  not  put  upon  the  ground  that  a  comparison  of  hands,  in  the  technical 
sense,  was  allowable  ;  but  the  court  went  on  the  principle  that  a  witness  who  has  become 
acquainted  with  the  handwriting  of  a  party,  by  having  seen  writing  acknowledged  to  be 
his,  is  competent  to  testify  in  respect  to  it.  The  comparison  allowed  in  the  case  was  not 
made  by  bringing  the  two  writings  in  juxtaposition,  but,  as  it  seems,  by  comparing  a, 
standard  formed  in  the  witness's  mind  from  liaving  critically  examined  an  acknowledged 
specimen  of  the  prisoner's  handwriting  (and  that,  too,  previous  to  the  trial),  with  the  sig- 
natures in  question.  If  the  witness's  knowledge  had  been  gained  in  the  course  of  busi- 
ness, and  with  no  reference  to  the  trial,  the  case  would  probably  have  fallen  within  the 
principle  of  several  decisions  stated  ante,  note  481.  "The  court,  however,  said  that 
the  rule  excluding  comparison  of  hands  is  not  in  force  in  Maine,  or  in  Massachusetts,  vyith 
the  same  strictness  and  to  the  same  extent  as  in  England.  But  how  far  the  relaxation  may 
go  was  not  defined. 

In  Massachusetts  it  was  held  in  an  early  case,  that  where  a  signature  is  contested,  other 
papers  may  be  proved  and  submitted  to  the  jury,  for  the  purpose  of  enabling  them  to 
judge  by  comparison.  The  decision  went  no  farther  than  to  allow  a  comparison  by 
the  jury,  where  there  were  conflicting  proofs,  and  in  aid  of  other  testimony ;  and  Parker, 
C.  J.,  who  delivered  the  opinion,  put  it  mainly  upon  local  usage,  apparently  conceding 
that  the  English  doctrine  was  against  it.  Homer  v.  Wallis,  11  Mass.  R.  309,  313.  See 
Hall  V.  Huse,  10  Id.  39,  S.  P.  In  a  recent  case,  the  court  went  beyond  this,  and  allowed 
other  signatures,  not  otherwise  competent  evidence,  to  be  introduce^  for  the  purpose  of 
enabling  the  court  and  jury  to  compare,  and  thus  form  an  opinion  upon  the  genuineness 
of  the  controverted  signature.  So  persons  of  skill  may  be  called  to  give  their  opinion  as 
witnesses  from  a  comparison  merely,  as  to  the  identity  or  difference  of  admitted  or  proved 
specimens,  with  the  signature  in  question.  But,  it  seems,  the  signatures  thus  introduced 
as  standards  must  be  shown  to  be  genuine,  either  by  being  admitted  to  be  so,  or  by  direct 
evidence  of  a  witness  who  saw  the  party  write  them.  Moody  v.  Rowell,  17  Pick.  490, 
494,  495,  496. 

In  South  Carolina,  comparison  of  hands  by  the  jury  is  allowable  in  aid  of  doubtful 
proof;  and  papers  may  be  proved  with  the  express  view  of  submitting  them  for  the 
inspection  of  the  jury.  So  also,  it  seems,  as  to  comparison  by  witnesses.  But  in  no  case 
is  such  evidence  admissible,  except  as  a  circumstance  in  corroboration  of  other  evidence. 
Per  se.  say  the  court,  it  is  so  feeble  as  to  be  unsafe  to  act  upon.  Boman  v.  Plunkett,  3 
McCord,  518,  520. 

>  In  Pennsylvania,  it  appears  to  have  been  decided  by  the  Circuit  Court  of  the  United 
States,  sitting  in  that  state,  that  handwriting  could  not  be  proved  by  a  comparison  of 
hands.  Martin  v.  Taylor,  and  United  States  v.  Johns,  Wharton's  Dig.  300  (3d  ed.  pi. 
353).  But  see  Murati  v.  Luciana,  1  Bald.  R.  49,  50,  51.  53.  Such  was  held  to  be  estab- 
lished rule  in  criminal  cases.    United  States  v.  Craig,  4  Wash.  C.  0.  R.  729,  731.    But,  in 
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*614  *  Refreshing  of  memory.  A  witness  who  has  had  sufficient  means 
for  enabling  him  to  give  evidence  respecting  a  person's  handwriting, 

and  yet  does  not  retain  any  distinct  impression  upon  the  subject,  may  be 

allowed  to  refresh  his  memory,  at  the  time  of  giving  bis  evidence,  by  look- 
ing at  a  paper  from  which  he  has  formed  his  opinion,  and  which  he  has 

*615  kept  in  his  possession;  and  may  *then  declare  his  opinion  as  to  the 
genuineness  of  the  paper  in  question.  (1)     In  such  a  case,  not  only  is 

the  state  court,  after  evidence  has  been  given  in  support  of  a  writing,  it  may  be  corrobor 
rated  by  comparing  the  writing  in  question  with  other  writing  concerning  which  there  is 
no  doubt.  Said,  in  McCorkle  v.  Binns  (5  Binn.  R.  340,  349),  per  Tilghman,  C.  J.  On  the 
same  principle,  from  a  comparison  of  the  types,  devices,  &c.,  of  two  newspapers,  one  trf 
which  was  clearly  proved  (and  that,  too,  for  the  very  purpose  of  comparison),  and  the 
other  imperfectly,  held,  that  the  jury  might  infer  that  both  were  printed  by  the  same 
person.  Id.  This  doctrine,  as  to  handwriting,  was  fully  sanctioned  and  adopted  in  The 
Farmers'  Bank  v.  Whitehall  (10  Serg.  &  Rawle,  110).  Though  the  court  seemed  to  con- 
fine the  rule  to  civil  cases,  and  to  instances  where  the  comparison  is  instituted  in 
corroboration  of  other  evidence.  S.  P.,  Bank  of  Pennsylvania  v.  Haldeman,  1  Penn.  R. 
161.  See,  as  to  criminal  cases,  Pennsylvania  v.  M'Kee,  Addis.  R.  33  ;  per  Duncan,  J.,  in 
The  Commonwealth  v.  Smith,  6  Serg.  &  Rawle,  571.  Indeed  no  distinction  is  now  recog- 
nized between  civil  and  criminal  cases  in  this  respe.ct.  See  Callan  v.  Gaylord,  3  Watta'  R. 
331,  333,  834.  Mere  unaided  comparison  of  hands,  without  other  proof,  is  not  in  general 
admissible.  Vickroy  v.  Skelley,  14  Serg.  &  Rawle,  373  ;  Callan  v.  Gaylord,  3  Watts'  R. 
331,  333  ;  Lodge  v.  Phipher,  11  Serg.  &  Rawle,  333. 

lu  New  Hampshire,  the  rule  is  substantially  the  same  as  in  Pennsylvania.  "  We  take 
it  to  be  well  settled,"  say  the  court,  "  that  it  cannot  be  left  to  a  jury  to  determine  whether 
a  signature  is  genuine  or  not,  by  comj)aring  it  with  other  signatures  proved  to  be  genuine. 
But,  when  witnesses  acquainted  with  the  handwriting  in  question  have  been  called  and 
examined,  other  signatures,  proved  to  be  genuine,  may  be  submitted  to  the  jury,  to  corro- 
borate or  weaken  the  testimony  of  such  witnesses."    Myers  v.  Toscan,  3  N.  H.  Rep.  47. 

In  the  Circuit  Court  of  the  United  States,  sitting  in  Rhode  Island,  a  question  arose 
whether  an  altered  word  in  a  will  was  in  the  handwriting  of  the  scribe  who  drafted  it ; 
after  witnesses  acquainted  with  his  handwriting  had  testified  to  their  ojanion  that  the 
word  was  not  written  by  him,  and  predicated  their  statement  mainly  on  the  mode  of  form- 
ing a  particular  letter,  and  the  use  of  double  hyphens — other  witnesses,  who  were  also 
acquainted  with  his  handwriting,  were  allowed  to  state  that  certain  deeds,  which  they 
produced  to  the  jury,  were  the  handwriting  of  the  scribe,  and  contained  the  peculiarity 
as  to  the  particular  letter  and  the  hyphens  observable  in  the  will,  and  that  they  had  fre- 
quently known  him  to  write  in  this  way.  "  Nothing  is  clearer,"  said  the  court,  "  than 
that  this  is  not  a  mere  comparison  of  hands.  The  witnesses  swear  as  to  facts  and  pecu- 
liarities of  handwriting,  and  produce  the  best  possible  proof  of  their  own  accuracy  " 
Freelove  v.  Fenner,  3  Gall.  Rep.  170, 175. 

In  Connecticut,  the  English  doctrine  has  been  distinctly  repudiated ;  and  not  only  may 
specimens  be  produced  for  the  purpose  of  inspection  by  the  jury,  but  witnesses,  it  seems, 
are  allowed  to  give  opinions,  derived  from  a  mere  comparison  of  hands  on  the  trial.  Lyon 
V.  Lyman,  9  Conn.  R.  55.  And  no  distinction  is  made  between  criminal  and  civil  cases  in 
this  respect.  Id.  61 ;  State  v.  Branson,  1  Root's  R.  307.  But  see  State  v.  King,  stated 'by 
Mr.  Day  in  a  note  to  Macferson  v.  Thoytes,  Peake's  R.  31  ;  Swift's  Ev.  39,  30. 

In  Louisiana,  the  doctrine  on  this  subject  rests  upon  their  code  of  practice.  Proof  by 
comparison  is  there  allowed.  See  Plicque  v.  Lebranche,  9  Lou.  R.  (Curry)  559  563  •  Bell 
V.  Norwood,  7  Id.  95,  96  ;  Barfield  v.  Hewlett,  6  Mart.  Lou.  R.  (N.  S.)  78-  City  Bank  of 
New  Orleans  v.  Foucher,  9  Lou.  R.  (Curry)  405  ;  Bissell  v.  Irvin's  Heirs  10  Id  534 

(1)  Burr  V.  Harper,  Holt.  N.  P.  C.  430.  In  Doe  d.  Mudd  v.  Suckermore  (5  A.  &  E.  737X 
Patteson,  J.,  said  that,  in  Burr  v.  Harper,  comparison  of  handwriting  was  received  •  that 
the  decision  was  never  brought  under  review,  and  that  he  did  not  think  it  correct  See 
Layer's  Case,  16  How.  St.  Tr.  196,  in  the  examination  of  the  witness  Doyley.  The  case 
of  Filhtor  V.  Mmchin,  in  Manning's  Index,  131,  seems  contrary.  There  seems  to  be  no 
distinction,  as  to  the  liberty  of  using  a  paper  for  the  purpose  of  refreshing  a  witness's 
recollection  concerning  handwriting,  between  the  case  where  he  has  seen  the  party  write 
and  where  he  has  acquired  a  knowledge  of  handwriting  by  other  means.  See  by 
Williams,  J.,  referring  to  Burr  v.  Harper,  in  Doe  d.  Mudd  v.  Suckermore  5  A  &  E  718 
et  seq.  In  Burr  v.  Harper,  the  witness  had  seen  the  party  sign  the  paper  which  he  had 
in  his  possession.  In  that  case,  although  Dallas,  C.  J.,  said  that  the  perusal  of  the  speci- 
men was  to  refresh  the  memory,  and  not  ,mrdy  for  the  purpose  of  comparison  yet  the 
witness  compared,  in  court,  the  signature  in  dispute  with  that  which  was  in  his  posses- 
sion ;  he  did  not  merely  compare  the  signature  in  dispute  with  the  standard  in  his  own 
mind  as  revived.  The  distinction  is,  indeed,  too  refined  to  be  of  much  service  in  ordinary 
practice;  but  the  most  correct  course  would  have  been,  for  the  witness  to  lay  a^de  the 
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there  no  direct  comparison  by  juxtaposition  of  writings,  but  there  is  little 
or  no  danger  of  a  fair  selection  of  specimens,  for  they  must  be  confined  to 
such  as  the  witness  has  become  acquainted  with  in  other  ways  than  for  the 
purpose  of  giving  evidence  in  the  cause :  the  general  character  of  the  hand- 
writing has  been  acquired  incidentally  and  unintentionally  ;  and  the  question 
appears  to  be,  whether  the  evidence  of  tb.e  witness  as  to  the  general  charac- 
ter of  the  handwriting  is  likely  to  be  more  satisfactory  when,  perhaps,  he 
trusts  to  a  fleeting  impression,  which  for  want  of  being  renewed  has  become 
feint  and  indistinct,  or  after  he  has  had  an  opportunity  of  restoring  his  ori- 
ginal impressions  by  an  inspection  of  the  papers  from  wbich  they  were 
derived. 

When  jury  may  compare  writings.  Within  a  recent  period,  a  rule  has 
been  established,  which  amounts  to  a  considerable  relaxation  of  the  strict- 
ness of  the  law  in  regard  to  the  direct  comparison  of  handwriting.  Upon  a 
question  respecting  the  identity  of  handwriting,  the  jury  maybe  allowed  to 
take  other  papers  which  have  been  proved  to  be  the  writing  of  the  party 
.whose  handwriting  is  disputed  —  provided  they  are  part  of  the  proofs  in 
the  cause  —  and  may  compare  them  with  the  disputed  writing,  for  the  pur- 
pose of  forming  their  opinion  whether  the  disputed  writing  is 
*616  genuine.(l)  The  principle  on  which  this  *relaxation  of  the  old  rule 
has  been  allowed  is  stated  to  be  that  the  jury,  having  the  documents 
before  their  eyes,  and  being  obliged  to  look  at  them  for  another  purpose,  it 
would  be  impossible  to  prevent  their  forming  some  opinion  with  respect  to 
papers  being  like  or  unlike  the  disputed  writing  ;  and  that,  as  the  minds  of 
the  jury  would  be  influenced  by  the  inspection,  it  is  better  for  the  court  to 
enter  into  the  same  examination,  and  to  suggest  any  observations  that  may 
occur  as  to  the  value  of  such  evidence.  This  reasoning  seems  not  satisfac- 
tory. It  might  be  better,  perhaps,  to  hold  such  papers  to  be,  in  themselves, 
admissible  in  evidence,  and  to  consider  the  case  as  an  exception,  in  princi- 
ple, to  the  rule  which  excludes  comparison  of  handwriting.  For  the  papers, 
being  parts  of  the  proofs  in  the  cause,  are  free  from  all  suspicion  of  undue 
selection ;  and,  unquestionably,  a  comparison  by  the  court  and  the  jury 
between  such  papers  and  the  disputed  writing  would,  in  many  cases,  perhaps 
generally,  be  a  better  mode  of  ascertaining  the  truth  than  the  evidence  of 
witnesses  speaking  to  handwriting  from  their  memory. 

Irrelevant  papers  not  to  he  compared.  But  it  is  an  established  qualifica- 
tion of  the  last  mentioned  rule,  that  documents  irrelevant  to  the  issues  on 
the  record  are  not  to  be  received  in  evidence  at  the  trial,  in  order  to  enable 
a  jury  to  institute  such  a  comparison.  (2)  Much  less  can  it  be  permitted  to 
introduce  writings  irrelevant  to  the  matters  in  issue,  in  order  to  enable  a 
witness  to  institute  such  comparison.     Thus,  it  has  been  held, (3)  that  evi- 

document  with  wliich  he  refreshed  his  memory,  before  the  disputed  handwriting  was 
shown,  and,  after  looking  at  this  handwriting,  to  speak  to  his  helief — not  comparing  the 
writings  together,  but  speaking  only  from  the  revived  impression  on  his  mind,  if  that 
would  enable  him  to  speak,  as  to  his  belief. 

NoTB  484.— See  S.  P.,  Bedford's  Adm'r  v.  Peggy,  6  Rand.  316  ;  Jackson  ex  dem.  Van 
Dusen  v.  Van  Dusen,  5  Jolin.  E.  144.  See  the  observations  of  Patteson,  J.,  in  Doe  ex  dem. 
Mudd  V.  Siickermore,  1  Nev.  &  P.  51.  (And  also  McNair  v.  Commonwealth,  26  Penn. 
State  R.  338.) 

(1)  Griffith  V.  WiUiams,  1  C.  &  J.  47 ;  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514 ;  Solita  v. 
Yarrow,  1  Mo.  &  R.  133 ;  Eaton  v.  Jervis,  8  C.  &  P.  273. 

(The  following  American  cases  hold  the  same  doctrine.  Hicks  v.  Person,  19  Ohio,  426  ; 
Bowman  v.  Sanborn,  5  Poster  (N.  H.)  87  ;  Henderson  v.  Hackney,  16  Geo.  531.  Contra, 
Ontland  v.  Hurdle,  1  Jones  Law  (N.  C.)  150.  In  Adams  v.  Field,  genuine  signatures  were 
allowed  to  go  to  the  jury  for  comparison.    21  Vt.  256.)    Ante,  612. 

(3)  BromaM  v.  Rice,  7  C.  &  P.  548  ;  Griffith  v.  Williams,  ut  supra  ;  R.  v.  Morgan,  1 
Mo.  &  R.  134,  n.     And  see  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  703. 

(3)  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514.  It  was  said  by  the  court,  that  the  case  of 
Griffith  V.  Williams  (1  C.  &  J.  47),  was  limited  to  the  instance  of  documents  already  in 
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dence  of  handwriting  by  comparison  is  inadmissible,  except,  either  when 
the  handwriting,  acknowledged  to  be  genuine,  is  already  m  evidence 
in  the  cause,  or  the  disputed  writing  is  an  ancient  document.  (1) 

*61V  ^Whether  irrelevant  papers  rnay  be  shown  to  witness,  to  test  his 
Knowledge.  There  is  a  diiference  of  opinion  whether  writings,  which 
are  not  admissible  as  evidence  in  the  cause,  though  purporting  to  be  written 
by  the  party  whose  handwriting  is  disputed,  may  be  put  into  the  witness  s 
hand,  to  be  used  for  testing  his  know;ledge  of  the  party's  writing.  On  the 
case  of  Grifiits  agt.  Ivery,(2)  upon  an  issue  whether  an  acceptance  on  a  bill 
of  exchange  was  signed  by  the  defendant,  witnesses  acquainted  with  the 
defendant's  writing  being  called  to  prove  the  negative,  the  plaintiff's  coun- 
sel proposed,  in  cross-examination,  to  lay  before  each  of  the  defendant's 
witnesses  a  paper  purporting  to  bear  the  signature  of  the  defendant,  and  to 
inquire  of  each  in  turn  his  opinion  whether  this  was  the  defendant's  signa- 
ture ;  this  they  proposed  to  do,  for  the  purpose  of  testing  their  knowledge 
of  the  defendant's  handwriting.  Lord  Denman,  C.  J.,  rejected  this  evi- 
dence, and  the  Court  of  Queen's  Bench  decided,  that  as  the  proposed  paper 
was  no  part  of  the  proofs  in  the  cause,  the  inquiry  was  not  allowable.  And 
Parke,  B.,  who  had  previously  adopted  a  different  course  at_  Nisi  Prius, 
afterwards  acted  in  conformity  with  that  decision.  (3)  But  in  the  subse- 
quent case  of  Young  agt.  Homer,  (4)  where  in  an  action  against  the  defend- 
■ant  as  acceptor  of  a  bill  of  exchange,  a  witness,  called  on  behalf  of  the 
defendant,  stated  that  he  believed  the  signature  to  the  bill  not  to  be 
the  handwriting  of  the  defendant,  giving,  as  his  reason,  that  the  defendant 
always  signed  his  name  with  certain  initials ;  the  signature  to  the  bill  being 
at  full  length :  upon  cross-examination,  a  paper,  which  was  not  any  way 
relevant  to  the  issue,  was.  put  in  his  hand,  which  he  stated  he  believed  bore 
the  genuine  signature  of  the  defendant ;  it  was  then  proposed  to  ask  him 
whether  the  signature  was  not  in  the  same  form  as  that  upon  the  bill, 
namely,  at  full  length ;  and  upon  this  being  objected  to,  Alderson,  B.,  after 
consulting  the  full  court,  stated  that  they  were  unanimously  of  opinion  that 
the  cross-examination,  as  far  as  it  had  been  pursued,  was  regular;  and 
that  the  question  objected  to  might  be  properly  put.  His  Lordship  added, 
that  they  could  not  subscribe  to  the  decision  of  the  Court  of  Queen's  Bench 
in  Griffits  agt.  Ivery. 

Evidence  as  to  handwriting. of  irrelevant  papers  inadmissible.  It  seems 
clear,  however,  that  if  a  document,  not  in  evidence  in  the  cause,  is  put  into 

evidence  in  the  caiiae,  whicli  were  necessarily  therefore  before  the  eyes  of  the  jury.  The 
decision  in  Griffith  v.  Williams  {ut  supra),  is  so.  explained  by  BoUand,  B.,  in  E.  v.  Morgan 
(1  Mo.  &  R.  134,  n.)  The  case  of  AUesbrook  v.  Roach  (1  Esp.  851),  in  which  Lord  Kenyon, 
C.  J.,  allowed  the  signature  of  a  defendant  to  several  bills  of  exchange  to  be  compared  by 
the  jury  with  his  alleged  signature  to  the  bill  on  which  that  action  was  brought,  must  be 
considered  as  overruled.  See  a,lso  the  observations  of  the  court  in  Doe  d.  Mudd  v.  Suck- 
.  efmore,  ut  supra.  See  also  Bromage  v.  Rice.  7  C.  &  P.  548  ;  Waddington  v.  Cousins,  Id. 
596  ;  Allport  v.  Meek,  4  Id.  267. 

(1)  An  English  Statute,  known  B,s  "Common  Law  Procedure  Act,"  passed  since  the 
present  edition  of  our  author  was  published,  provides  expressly  that  "  Comparison  of  a 
dispated  writing  with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine, 
shall  be  permitted  to  be  made  by  witnesses ;  and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness,  or  otherwise,  of  the  writing  in  dispute."  Act  of  1854, 17  &  18  Vict.  c.  125,  §  27. 

(2)  11  A.  &  B.  322. 

(3    See  11  M.  &  W.  125. 

(4)  2  Mo.  &  B.  536  ;  S.  C,  1  C.  &  K.  Si. 

See  Adams  v.  Field,  21  Vt.  256-  Having  a  genuine  signature  of  the  party  proved  with- 
out objection,  there  appears  to  be  no  reason  why  the  witness  may  not  speak  of  the 
resemblance  between  it  and  the  one  in  dispute.  Hopkins  v.  Megquire,  25  Maine,  78 ; 
Sweetzer  v.  Lowell,  33  Id.  446 ;  Stone  v.  Hubbard,  7  Cush.  595 ;  5  Id,  395 ;  19  Ohio  E. 
426 ;  Dubois  v.  Baker,  40  Barb.  556,  ante,  p.  612. 
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the  hands  of  a  witness,  for  the  purpose  of  testing  his  knowledge  of  the 
handwriting  of  a  person,  and  the  witness  expresses  his  opinion  that 

*618  that  particular  document  is  not  in  the  handwriting  oi  the  *person, 
evidence  will  not  be  admitted  to  show  that  it  is  the  genuine  writing 

of  the  person  ;(l)  as  that  would  raise  a  perfectly  collateral  issue. 

Ancient  vyritintjs  It  is  clearly  established,  that  where  the  antiquity  of  a 
writing  purporting  to  bear  a  person's  signature,  makes  it  impossible  for 
a  witness  to  swear  that  he  has  ever  seen  the  party- write,  it  is  sufficient  that 
the  witness  should  have  become  acquainted  with  his  manner  of  signing  his 
name,  by  inspecting  other  ancient  writings  whteh  bear  the  same  signature, 
provided  these  ancient  writings  have  been  treated  and  regularly  preserved 
as  authentic  documents.  (2)  A  witness  ma^,  therefore,  be  regularly  asked, 
whether  he  has  inspected  such  ancient  writings,  in  order  to  acquire  a  knowl- 
edge of  the  character  of  the  handwriting;  and,  then,  whether  he  believes 
the  writing  in  question  to  be  of  the  saaie  character.  (3) 

(1)  Hughes  V.  Rogers,  11  M.  &  W.  133 ;  foung  v.  Homer,  2  Moo.  &  E.  E.  356  ;  S.  C,  1 
C.  &  K.  51. 

(2)  Several  instanees  occurred  of  the 'admission  of  this  kind  of  evidence  in  the  case  of 
Beer  and  Ward,  on  the  trial  of  an  i«sue  out  of  chancery  in  Common  Pleas,  sitt.  after 
Mich.  T.  1821,  before  Dallas,  C.  J.,  and,  on  a  second  trial,  before  Lord  Tenterden,  C.  J.,  in 
King's  Bench,  sitt.  after  Trin.  T.  :!S23.  Holroyd,  J.,  also  admitted  such  evidence  in  the 
case  of  Doe  d.  Maddock  v.  Lyne.  Leicester  Sum.  Ass.  1822.  See,  also,  Eoe  d.  Brune  v. 
Raw, ins,  7  East,  383  ;  Morewood  v.  Wood,  14  Id.  338  ;  Gould  v.  Jones,  1  W.  Bl.  384 ;  Doe 
d.  Tilma'n  v.  Tarver,  Ey.  &  M  143 ;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314 ;  E.  v.  Barber, 
1  C.  &  K.  434.  Evidence  of  tiis  description  was  rejected  in  Brookbard  v.  Woodley,  Peake, 
21,  n.  Its  admissibility  was  recognized  by  the  judges  in  Doe  d.  Mudd  v.  Suckermore,  5 
A.  &  E.  703.  See,  also.  Doe  d.  Thomas  v.  Benyon,  13  Id.  431.  No  particular  period  of 
antiquity  has  been  assigned  for  the  introduction  of  evidence  of  this  description.  In  Eoe 
d.  Brune  v.  Eawlins  (vi  aaprd),  the  supposed  writer  had  been  dead  about  sixty  years.  In 
Doe  d.  Jenkins  v.  Davies  («(  supra),  the  evidence  adduced  was  a  copy  of  an  entry  in  a 
marriage  register,  signed  with  the  name  of  a  person  who  had  been  curate  of  the  parish 
eighty  years  before  tlie  trial,  without  any  proof  of  his  death.  Such  evidence  seems  to  be 
admissible  wherever,  in  the  opinion  of  the  judge,  there  is  a  reasonable  diflSculty  in  pro- 
curino-  better  proof,  in  consequence  of  the  remote  period. 

(3)  "Notk  485  — Bosc.  Cr.  Ev.  163  ;  2  Stark.  Ev.  375  (6th  Am.  ed.).  See  per  Williams, 
J.,  in  Doe  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  &  P.  41 ;  S.  C,  5  Adol.  &  Ellis,  703. 

The  doctrine  of  the  text  has  been  recognized  in  several  American  cases.  In  Virginia, 
where  evidence  by  comparison  of  hands  is  disallowed,  Carr,  J.,  speaking  to  that  point, 
said,  that  4he  decisions  "go  no  further  than  that,  where  the  antiquity  of  the  writing 
makes  it  impossible  for  any  living  witness  to  swear  he  ever  saw  the  party  write,  compari- 
son with  the  documents  known  to  be  in  his  handwriting  has  been  admitted."  Eowt's 
Adm'r  v.  Kile's  Adm'r,  1  Leigh,  233.  But  held,  in  that  case,  that  a  paper  dated  in  1807, 
the  suit  having  been  brought  in  1815,  did  not  fall  within  the  principle  of  the  exception. 

The  general  doctrine  was  directly  held  in  Jackson  ex  dem.  Bradt  v.  Brooks,  8  Wend. 
436..  There,  the  witness's  only  knowledge  of  the  handwriting  to  a  very  old  deed,  was 
derived  from  an  inspection  of  other  ancient  deeds  having  the  same  signature  which  had 
been  treated  and  preserved  as  muniments  of  title ;  and  inasmuch  as,  from  the  lapse  of 
time,  no  one  could  be  presumed  alive  who  had  seen  the  party  write,  the  witness  was 
allowed  to  testily,  and  his  testimony  deemed  suiBcient.  See  Id.  431,  433 ;  S.  C,  affirmed 
on  error,  15  Wend.  111.  In  Jackson  v.  Kip  (Anth.  N.  P.  105),  to  prove  that  an  ancient 
survey  was  made  by  a  former  surveyor-general,  the  plaintiff  offered  a  witness  who  had 
been  in  the  habit  of  inspecting  ancient  surveys,  and  had  thus  become  acquainted  with 
surveys  avowedly  made  by  such  surveyor.  The  defendant's  counsel  objected,  and  called 
for  the  papers  from  which  the  witness  had  formed  his  opinion,  so  that  the  jury  might 
compare  for  themselves.  But  Spencer,  J.,  who  presided  at  the  trial,  overruled  the  objec- 
tion, and  admitted  the  evidence.  See.  also,  S.  P.,  Cantey  v.  Piatt,  8  McCord,  260 ;  Jones 
V.  Huggins.  1  Dev.  E.  333  ;  Duncan  v.  Beard,  2  Nott  &  McCord,  400 ;  Turnipseed  v.  Hawk- 
ins, 1  McCord.  373,  378 ;  ThomasV.  Horlocker,  1  Dall.  14 ;  Vickroy  v.  Skelley,  14  Serg.  & 
Bawle,  872,  378  ;  also  ante,  note  430. 

In  Strother  v.  Lucas  (6  Peters'  Eep.  767),  the  doctrine  was  recognized  by  Thompson,  J., 
delivering  the  opinion  of  the  court,  thus :  "  There  may  be  cases,  where,  from  the  antiquity 
of  the  writing,  it  is  impossible  for  any  living  witness  to  swear  he  ever  saw  the  party 
write,  comparison  of  handwriting,  with  documents  known  to  be  in  his  handwriting,  has 
been  admitted.  But  these  are  extraordinary  instances,  arising  from  the  necessity  of  the 
case,  and  which  do  not  apply  to  the  one  before  the  court."    The  deed  (which  was  the 
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*619  *It  seems  doubtful,  whether  it  is  regular  to  lay  ancient  writings 
before  a  witness  at  the  time  of  the  trial,  in  the  first  instance,  for  the 
purpose  of  his  inspection,  and,  after  a  comparison  made  in  court  by  the  wit- 
ness between  ttose  writings  and  the  writings  produced  for  the  purpose  of 
the  issue,  to  inquire  as  to  his  judgment  and  belief. (1) 

The  rule  in  these  cases  of  comparison  of  ancient  writings  differs,  at  least 
"  where  a  comparison  is  made  in  court,  from  the  rule  observed  as  to  modern 
writings.  This  difference  is  founded  principally  on  the  necessity  of  the 
case,  or  more  properly  on  the  consideration  that  the  inconvenience,  which 
must  generally  arise  from  tKe  exclusion  of  evidence,  would  preponderate  over 
any  occasional  inconvenience  to  be  apprehended  from  distracting  the  atten- 
tion of  juries,  or  from  embarrassing  perhaps  in  some  degree  the  trial  of  a 
cause.  It  is  also  to  be  observed,  that  the  evidence  of  ancient  handwriting, 
written  in  different  ages,  is  a  matter  of  science,  upon  which  juries  require 
the  assistance  of  scientific  witnesses;  and  the  opinion  of  a  witness  is  founded 
in  such  cases  upon  safer  grounds  than  the  mere  similarity  of  particu- 
*620  lar  letters.  "  In  ancient  documents,"  said  Coleridge,  J.,  in  Doe  on  *the 
demise  of  Mudd  agt.  Suckermore,(2)  "  it  often  becomes  a  pure  ques- 
tion of  skill, — the  character  of  the  hand-writing  varying  with  the  age,  and 
the  discrimination  of  it  bein^  materially  assisted  by  antiquarian  researches. 
This  may  have  naturally  assisted  in  opening  the  way  for  the  admission  of 
such  evidence,  even  in  cases  where  skill  of  that  particular  kind  is  not  neces- 
sary."(3) 

Standard  of  handwriting  purposely  acquired.  Some  questions  have 
arisen,  whether,  consistently  with  the  above  rules,  a  witness  may  speak  to 
handwriting,  not  from  a  direct  comparison,  but  from  a  standard  in  his  own 
mind,  where  that  standard  has  been  obtained  by  the  inspection  of  papers 
which  have  been  shown  to  him  purposely  with  a  viev  to  a  particular  cause. 


instrument  sought  to  be  proved  in  that  case)  bore  date  in  1781 ;  tut  it  appeared  there 
were  living  witnesses  who  had  seen  the  party  write,  one  of  whom  wis  examined  as  a  wit- 
ness in  the  cause. 

(1)  See  Doe  d.  Tilman  v.  Tarver,  Ey.  &  M.  143,  where  Lord  Tenterden,  C.  J.,  directed  a 
person,  who  produced  a  paper  bearing  the  signature  of  a  steward,  to  compare  it  with 
other  signatures  of  the  same  steward  in  books  belonging  to  the  manor ;  observing  that 
he  remembered  Lawrence,  J.,  directing  a  Mr.  Price,  who  was  accidentally  present  at  a 
trial,  to  compare  a  certain  ancient  writing  with  others  purporting  to  be  written  by  the 
same  person.  In  Eoe  d.  Brune  v.  Rawlins  (7  East,  282),  similar  evidence  was  received  by 
Le  Blanc,  J.,  the  writer  having  been  dead  about  sixty  years.  In  Morewood  v.  Wood  (14 
East,  328),  it  does  not  precisely  appear  whether  the  comparison  was  made  by  a  witness 
or  by  the  jury.  In  none  of  the  cases  was  any  objection  made  to  the  mode  in  which  the 
witness  insituted  his  comparison,  nor  is  the  mode  of  comparison  noticed  iu  the  reports 
with  much  particularity.  It  was  observed  by  Lord  Denman,  C.  J.,  in  Doe  d.  Mudd  v 
Suckermore,  that  it  is  not  quite  clear,  whether  the  mode  prescribed  by  Holroyd,  J  in 
Sparrow  v.  Farrant  (2  Stark.  Ev.  375,  n.  x)  (namely,  that  the  witness  should  acquire  a 
knowledge  of  the  handwriting  by  inspecting  the  old  specimens,  and  then  apply  himself 
to  the  writing  to  be  proved),  was  adopted  by  Lord  Tenterden,  C.  J.,  Lawrence,  J.,  and  Le 
Le  Blanc,  J.,  and  whether  the  comparison  should  be  made  with  the  idea  in  the  mind  of 
the  witness,  not  with  the  paper  itself,  In  the  Fitzwalter  Peerage  Case  (10  CI.  &  Fin.  197 
infra).  Lord  Brougham  stated  that  he  had  been  consulted,  some  years  back,  by  the  lord 
chief  justice  (Lord  Denman),  and  their  joint  impression  was,  that  If  the  oases"  of  Doe  v 
Tarver  and  Sparrow  v.  Ferrant  were  correctly  reported,  they  had  gone  further  than  the 
rule  was  ever  carried. 

(2)  5  A.  &  E.  718.  This  species  of  evidence  is,  to  a  certain  extent,  open  to  the  objection 
that  the  specimens  may  be  unfairly  selected.  See  by  Coleridge,  J.,  iu  Doe  d.  Perry  v 
Newton,  5  A.  &  E.  514 ;  by  BoUand,  J.,  in  R.  v.  Morgan,  1  Mo.  &  R.  134,  n. 

(3)  Upon  the  trial  of  a  writ  of  right,  in  Davies  v.  Lowndes  (A.  D.'l838),  the  alleged 
will  of  a  person  who  died  in  1669  was  put  in  evidence  on  behalf  of  the  demandant  •  and 
several  witnesses,  who  were  called  on  the  part  of  the  tenant  to  prove  that  it  was  a  forgery 
pointed  out  various  instances  in  which  the  abbreviations,  &c.,  were  not  those  of  the  period 
hi  which  the  will  purported  to  be.    See  Arn.  Rep.  C.  P.  454,  note  q. 
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In  the  case  of  Stranger  agt.  Searle,(l)  a  witness  had  seen  the  alleged  writer 
of  a  disputed  signature  write  several  times,  but,  on  his  adding,  that  this 
was  when  the  defendant  had  written  his  name  for  the  purpose  of  showing 
the  witness  his  manner  of  writing,  Lord  Kenyon,  C.  J.,  rejected  the  evidence, 
on  the  ground,  that  the  defendant  might  write  differently  from  his  common 
mode  of  writing,  through  design.  But  where  a  witness  formed  his  opinion 
of  the  handwriting  of  a  person,  from  having  observed  it  signed  to  an  affi- 
davit used  in  the  cause,  upon  a  motion  to  postpone  the  trial,  it  was  held 
sufficient.  (2)  Here  the  writing  was  not  made  expressly  with  a  view  to  the 
evidence,  though  probably  the  attorney  might  have  made  himself  acquainted 
with  it  for  the  purposes  of  the  trial.  * 

In  this  place  must  be  noticed  the  case  of  Doe  on  the  demise  of  Mudd  v. 
Suckermore,  in  which  the  opinions  of  the  Court  of  Queen's  Bench  were 
equally  divided: (3)  a  very  interesting  case,  in  which  all  former  decisions 
on  the  proofs  of  handwriting  were  reviewed  and  commented  on  by  the 
judges.  The  facts  of  the  case  vere  as  follows  :  In  an  action  of  ejectment, 
the  lessor  of  the  plaintiff  claimed  as  heir  at  law;  the  defendant 
*621  claimed  as  *devisee  under  the  will  of  the  person  last  seized.  The 
will  under  which  the  defendant  claimed,  was  admitted  to  bear  the 
signature  of  the  deceased,  but  it  was  alleged  that  the  signatures  of  the  attest- 
ing witnesses  were  forgeries.  These  witnesses  were  all  called,  and  they 
stated  the  attestation  to  be  in  their  handwriting.  One  of  these  witnesses 
admitted,  on  cross-examination,  that  the  signatures  to  two  depositions, 
produced  by  the  officer  of  the  Ecclesiastical  Court  with  the  will  attached 
to  it,  and  made  in  a  suit  in  the  Ecclesiastical  Court,  were  in  his  hand- 
writing ;  he  also  admitted  that  eighteen  detached  signatures  of  his  name, 
which  were  also  produced  in  court,  pasted  on  card-board,  were  in  his  hand- 
writing. On  the  part  of  the  plaintiff,  an  inspector  of  powers  of  attorney 
at  the  bank  was  called,  who  stated  it  to  be  his  duty  to  compare  the  signa- 
tures in  powers  of  attorney  with  former  signatures  made  by  the  parties. 
He  stated,  that  he  had  never  seen  the  witness  write,  the  specimens  of  whose 
signatures  were  now  produced,  1.  It  was  proposed  to  put  the  depositions 
into  his  hands,  that  he  might  say,  in  looking  at  the  signature  in  the  will 
and  at  the  signatures  in  the  depositions,  whether  they  were  in  the  same 
handwriting.  This  evidence  was  rejected.  2.  The  witness  was  then  asked 
whether  he  was  acquainted  with  the  handwriting  of  the  attesting  witness ; 
to  which  he  answered,  that  he  had  "seen,  before  the  trial,  the  signatures  in 
the  depositions,  and  the  specimens  which  had  been  produced  in  court  (and 
which  had  been  admitted  by  the  attesting  witness  to  be  in  his  handwriting), 
and  he  thought,  from  his  former  examinations  of  those  specimens  and 
depositions,  that  he  had  acquired  a  knowledge  of  the  witness's  hand- 
writing. (4)     He  was  then  asked  whether  he  believed  the  signature  of  the 

(1)  1  Esp.  14.  See  this  case  commented  on  by  Lord  Denman,  C.  J.,  in  Doe  d.  Mudd  v. 
Suckermore,  5  A.  &  E.  742. 

(2)  Smith  V.  Sainsbury,  5  C.  &  P.  196. 

(3)  5  A.  &  E.  703  ;  S.  G.,  2  N.  &  P.  16  ;  Dubois  v.  Baker,  30  N.  Y.  355. 

(The  review  of  the  cale  cited  in  the  text,  full  and  elaborate  as  it  is,  has  lost  much  of  its 
interest  as  an  indication  of  the  English  law,  since  the  passage  of  the  statute  cited  above, 
permitting  a  comparison  of  the  writing  in  dispute  with  other  genuine  signatures  or 
writings  (17  &  18  Vict.,  c.  125,  §  37) ;  though  it  is  still  useful  as  an  exposition  of  the  com- 
mon law  on  the  subject     The  People  v.  Spooner,  1  Denio  R.  343.) 

(4)  According  to  the  statement  of  the  case  by  Coleridge,  J.,  the  examination  of  the  sig- 
natures had  been  made  by  the  witness  on  the  first  day  of  the  trial.  See  5  A.  &  E.  704 :  2 
N.  &  P.  25.  In  the  statement  of  the  case  in  the  latter  report  (p.  18).  the  witness  is  said  to 
have  seen  them  before  the  trial.  This  apparent  variance  may  possibly  be  explained  thus  : 
the  witness  may  have  seen  the  signatures  before  the  trial  for  the  purpose  of  acquiring  a 
knowledge  of  the  character  of  the  handwriting,  and  of  forming  his  opinion ;  and  have 
seen  them  again  on  the  first  day  of  the  trial,  for  the  purpose  of  making  a  final  examina- 
tion, previously  to  his  being  called  as  a  witness. 

Vol.  IL  66 
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attesting  witness  in  the  will  to  be  written  by  him  ?  This  question  was 
overruled.  3.  He  was  finally  asked,  whether,  on  looking  at  the  signature 
in  the  will,  he  believed  it  to  be  a  genuine  or  an-  imitative  character  of  hand- 
writing ;  he  replied,  that  according  to  his  belief  it  was  an  imitation.  This 
evidence  was  received. 

The  state  of  the  facts,  with  reference  to  the  second  question,  on  which 
the  evidence  was  rejected,  is  as  follows :  an  attesting  witness  to  a  will, 
called  on  the  part  of  the  defendant  to  prove  the  execution  of  the  will,  stated 
one  of  the  signatures  to  be  his  handwriting ;  he  also  stated,  in  his  cross- 
examination,  other  signatures  (produced  by  the  plaintiflf's  counsel)  to  be 
his  handwriting :  on  the  part  of  the  defendant,  a  witness  was  called,  who 
had  before  the  trial  inspected  those  other  signatures,  as  to  which  the 
*622  *attesting  witness  had  been  cross-examined,  and  had  been  able,  as  he 
stated,  by  means  of  his  inspection,  to  acquire  a  knowledge  of  the 
character  of  the  handwriting  ;  the  counsel  for  the  plaintiff  then  proposed  to 
ask  the  witness  whether  he. believed  the  signature  of  the  attesting  witness 
in  the  will,  to  be  the  handwriting  of  the  witness  who  had  proved  the  execu- 
tion of  the  will.     This  was  not  allowed  by  the  judge. 

The  evidence  first  proposed  in  this  case,  namely,  the  witness's  answer  to 
the  question  whether  he  believed  the  signature  on  the  will,  and  the  signa- 
ture on  the  depositions,  and  the  other  detached  signatures,  to  be  the  same 
handwriting,  and  written  by  the  same  person,  which  question  he  was  to 
solve  by  having  those  signatures  laid  before  him,  for  his  inspection,  and  for 
his  comparing  them  together,  was  clearly  nothing  more  than  proof  by  direct 
comparison,  made  by  means  of  juxtaposition  of  the  documents,  and,  there- 
fore, properly  rejected  in  conformity  with  cases  before  decided.  The 
evidence,  last  ofiered,  namely,  the  opinion  of  the  witness  (who  was  expe- 
rienced in  the  examination  of  handwriting,  and  employed  more  especially 
for  ascertaining  the  genuineness  or  falseness  of  written  instruments),  upon 
the  question  whether  the  signature  on  the  will  was  written  in  a  disguised, 
feigned,  or  imitative  style  of  writing,  or  was  of  a  genuine  and  natural  char- 
acter, was  received  in  conformity  with  some  former  decisions.  The  question 
which  underwent  so  much  discussion,  and  upon  which  finally  the  judges 
differed  in  opinion,  was  this  :  whether  a  witness  who  had,  before  his  appear- 
ance on  the  trial,  seen  the  signatures  on  the  depositions,  and  the  detached 
signatures,  and  who  had  thus,  as  he  said,  acquired  a  knowledge  of  the  char- 
acter of  the  handwriting,  might  be  asked,  whether  he  believed  the  signature 
on  the  will  to  be  the  handwriting  of  the  person  who  wrote  tl^e  other  signa- 
tures which  he  had  seen.(l)  The  following  summary  of  the  arguments  on 
each  side  of  the  question  may,  perhaps,  assist  the  reader  to  form  an  opinion 
for  himself  upon  this  subject. 

Against  the  reception  of  the  evidence  it  was  argued ;  that  this  is  a  new 
mode  of  proof,  not  sanctioned  by  any  decisions,  and  that  the  extension  of 
the  existing  rule  would  be  attended  with  inconvenience,  possibly  with 
danger  to  the  administration  of  justice.  The  knowledge  of  a  witness,  called 
to  prove  or  disprove  handwriting,  must  be  acquired  by  one  or  other  of  the 
following  modes — either  by  seeing  the  party  write,  or  by  seeing  letters  or 
other  written  documents  which  purport  to  be  the  handwriting  o?  the  party, 
and  on  which  he  has  acted,  or  respecting  which  he  has  had  some  communi- 
cation with  the  party,  such  as  would,  in  the  ordinary  transactions  of  life, 
induce  a  reasonable  presumption,  that  the  letters  or  documents  were  the 
handwriting  of  the  party.  The  knowledge,  so  acquired,  is  usually 
*623  acquired  incidentally  and  unintentionally,  under  no  *circumstance8 
of  bias  or  suspicion,  and' without  reference  to  any  particular  object, 

(1)  The  evidence  was  rejected  at  the  trial  b7  Vaughan,  J.  Lord  Denham,  C.  J.,  and 
Williams,  J.,  were  of  opinion  that  the  evidence  ought  to  have  been  received  ;  Patteso'n,  J., 
and  Coleridge,  J.,  that  it  had  been  property  rejected. 
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person  or  document.  But  this  ia  very  different  from  the  means  of  knowl- 
edge here  supplied  to  the  witness,  who  has  formed  his  opinion,  as  to  the 
character  of  handwriting,  from  tie  inspection  of  documents  put  into  his 
hand  by  the  attorney  of  one  of  tjie  litigating  parties,  with  reference  to  a 
'trial  immediately  about  to  commince :  the  knowledge  of  the  witness  was 
acquired  only  by  the  inspection  of  certain  signatures,  which  were  selected 
by  the  pa,rty  contesting  the  genuineness  of  the  signature  on  the  will,  and 
shown  to  the  witness  |br  one  part^ular  object  and  purpose:  in  all  such 
cases,  where  such  means  are  resorte(i,to,  there  must  be  great  danger  of  a 
selection  unfairly  made,  such  as  woald  not  exhibit  a  fair  specimen  of  the 
general  character  of  handwriting. 

The  mode  of  proof,  now  proposed]. is,  in  effect,  a  comparison  of  hand- 
writing ;  and  direct  comparison  by  1  witness  (except  in  the  single  case  of 
ancient  writings),  has  been  uniformy  rejected.  The  rule  of  law,  which 
excludes  direct  •  comparison  by  a  witness,  while  it  admits  the  opinion  of 
another  witness  who  has  formed  a  standard  or  impression  in  his  mind  (by 
one  of  the  recognized  modes  before  nentioned)  as  to  the  general  character 
of  the  handwriting,  and  who  comparls  with  that  standard  the  writing  in 
dispute,  must  be  founded  on  this  priiciple,  that  proof  by  such  direct  com- 
parison would  in  most  cases  be  unsatisactory  and  fallacious.  The. comparison 
even  of  a  fair  specimen  with  a  disputed  writing  is  generally  unsatisfactory, 
and  may  be  expected  to  lead  to  fantiful  and  unsound  conclusions.  The 
knowledge  of  the  general  character  of  handwriting,  which  a  witness  has 
acquired  incidentally  and  unintentionally,  or  naturally,  and  without  bias  or 
suspicion,  is  far  more  satisfactory  than  the  most  elaborate  comparison  of 
even  an  experienced  person,  called  bylthe  one  side  or  the  other  with  a  view 
to  a  particular  object.  By  the  recept|on  of  the  proposed  evidence,  serious 
inconveniences  and  great  embarrassment  to  juries  would  be  occasioned  by 
the  number  of  collateral  issues  to  whidi  the  evidence  might  give  rise.  Per- 
haps the  genuineness  of  the  specimens  or  documents,  from  which  the  witness 
has  acquired  his  knowledge  of  the  hajidwriting,  may  be  disputed:  in  that 
case,  an  issue  would  arise,  on  each  of  '.he  documents,  whether  the  writer  of 
the  disputed  signature  wrote. those  documents.  Or,  if  the  genuineness  of  the 
signatures  or  documents  were  undisputed,  a  question  might  arise,  whether 
they  were  fairly  or  partially  selected,  and  whether  they  exhibit  a  true  stand- 
ard as  to  the  general  character  of  the  hajidwriting :  in  that  case  a  complication 
of  issues  still  more  perplexing,  must  be-  the  consequence.  If  evidence  of  the 
kind  proposed  is  to  be  admitted  for  disproving,  it  must  be  equally  admissi- 
ble for  proving  handwriting ;  if  admissible  for  proving  or  disproving  the 
handwriting  of  a  witness,  it  must  be  equally  admissible  for  proving  or  dis- 
proving the  handwriting  of  a  party  to  [the  suit,  or  to  prove  or  disprove  the 
handwriting  of  a  prisoner  tried  for  forgery.  Thus,  "  a  conviction  of  forgery 
might  pass  on  the  opinion  which  a  single  witness  might  form,  founded  solely 
on  the  examination  of  signatures,  or  of  a  single  signature,  presented 
*624  to  him  *the  night  before  by  a  prosecutor,  who  need  not  be  called  as 
a  witness  on  the,  trial,  to  explain  when  and  where  such  specimen  had 
been  procured,  or  from  how  many  selected ;  the  prisoner,  on  the  other  hand, 
being  wholly  unprepared  to  enter  into  any  explanation.  It  is  no  answer  to 
this  to  say,  that  a  similar  result  might  follow  upon  the  evidence  of  a  witness 
who  had  seen  the  prisoner  write  his  name  but  once.  That  is  an  extreme 
case,  upon  a  principle  not  objectionable;  in  itself;  for  no  one  can  deny,:  that 
seeing  a  party  write  is  at  least  one  correct  mode  of  acquiring  a  knowledge 
of  his  handwriting.  Here  the  danger  is  in  the  principle  itself,  namely,  that 
selected  specimens  may  be  made  the  standard  from  which  the  witness  is  to 
judge."fl) 

For  the  reception  of  the  proposed  evidence,  it  was  argued :  There  is  no 

(1)  By  Colerige,  J.,  7  A.  &  B.  713. 
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rule  of  law  which  declares  that  the  knowledge  of  handwriting  requisite  for 
enabling  a  witness  to  form  his  opinion  as  to  the  general  character  shall  be 
acquired  only  by  one  or  other  of  the  modes  specified — namely,  from  seeing 
a  person  write,  or  by  means  of  correspondence — and  by  ho  other  mode.  It 
is  true  those  are  the  ordinary  and  recognized  modes,  but  they  are  not  the 
only  modes,  nor  exclusive  of  all  others,  if  other  media  of  proof  can  be 
suggested  which  appear  reasonable  and  satisfactory,  and  which  are  not 
contrary  to  decided  cases.  No  case  his  yet  been  decided  which  excludes 
the  proposed  evidence.  The  conseqiences  of  excluding  knowledge  so 
obtained  may  be  in  the  highest  degree  injurious  to  the  interests  of  truth. 
Instances  may  be  supposed  in  prosecations  for  forgery,  when  information 
may  not  be  attainable  by  the  ordinary  modes,  and  in  which  evidence  of 
the  kind  here  proposed  might  be  completely  satisfactory,  and  at  once  lead 
to  an  acquittal.  A  case  has,  indeed,  leen  put  in  which  it  is  supposed  such 
evidence  would  operate  unjustly  and  to  the  prisoner's  prejudice.  Such  a 
thing  is  possible,  but  not  probable ;  jnd  it  is  to  be  remembered,  evidence 
tending  to  conviction  is  always  more  scrupulously  weighed  by  the  judge, 
and  more  likely  to  be  distrusted  by  the  jury  than  evidence  tending  to 
acquittal.  Besides,  there  are  ample  fecurities  against  danger  of  injustice 
in  such  cases  and  against  all  undue  operation  of  this,  as  of  any  other  kind 
of  evidence ;  the  counsel  sifts  it,  the  judge  weighs  it,  and  the  jury  give 
the  full  benefit  of  doubt ;  in  all  such  cases  the  result  need  not  be  feared. 
Much  stress  has  been  laid  on  the  inconvenience  of  collateral  issues,  which, 
it  is  supposed,  might  result  from  th«  admission  of  the  proposed  evidence, 
but  which  would  probably  occur  in  very  few  cases.  Under  the  existing 
rules  for  the  proving  or  disproving  of  handwriting,  collateral  issues  may 
arise  on  the  evidence  of  witnesses  ir  various  instances  that  might  be  sug- 
gested ;  but  this  has  never  been  alloved  to  be  a  good  reason  for  excluding 
their  testimony.  Such  an  objection  does  not  relate  to  the  quality  or  suffi- 
ciency of  the  evidence,  and  ought  not  to  be  allowed  to  exclude  in  any  case. 

If  the  evidence  is  right  in  its  quality,  and  adequate  for  the  purpose 
*625     for  *which  it  is  intended,  it  slould  be  received ;  if  it  is  not  such,  it 

should  be  rejected,  but  not  RJected  from  any  apprehension  of  col- 
lateral issues.  To  admit  such  a  prirciple,  in  the  present  case,  would  be  to 
introduce  into  the  law  of  evidence  j,  new  rule  of  exclusion.  It  has  been 
objected,  that  the  proof  ofiered  was  in  efiect  only  comparison  of  handwrit- 
ing. That  it  was  not  comparison,  in  point  oi  fact,  according  to  the  true 
meaning  of  that  term,  is  quite  clear :  whether  it  was  equivalent  only,  is 
another  question,  on  which  nothing  need  be  said,  the  point  under  discussion 
being  as  to  the  reception  or  rejection  of  the  evidence,  not  as  to  its  weight. 
The  witness  acquired  his  knowledge  of  the  character  of  the  handwriting, 
in  this  case,  from  seeing  specimens  liefore  the  trial ;  and  the  question  pro- 
posed to  him  was  with  reference  to  that  knowledge,  and  that  only.  If 
such  evidence  is  to  be  rejected  as  unsatisfactory  or  insufticient,  what  is  to 
be  said  when  the  means  of  knowledge  are  derived  from  a  bygone  corres- 
pondence of  considerable  standing?  Suppose  a  person  to  have  seen 
another  sign  or  write  one  or  more  papers,  or  to  have  received  one  or 
more  letters  from  him,  but  that,  from  length  of  time,  his  general  recollec- 
tion has  become  so  faint  and  indistinct  as  to  render  him  unable  to  form 
an  opinion,  he  would  still  be  allowed,  at  any  time  before  the  trial,  even 
shortly  before  his  examination,  to  peruse  and  study  such  papers  and  letters, 
for  the  purpose  of  reviving  his  meinory,(l)  and  may  afterwards  give  evi- 
dence for  proving  or  disproving  the  disputed  writing. 

Those  papers  and  letters  may  come  from  the  possession  of  the  attorney  in 

(1)  According  to  the  case  of  Burr  v.  Harper  (Holt's  N.  P.  C.  430,  supra,  p.  615,  n.  1),  the 
witness  would  even  be  allowed  to  revive  his  memory  by  such  a  perusal  at  the  time  of 
giving  bis  evidence. 
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the  cause,  and  he  may  have  selected  them  as  the  best  materials  for  serving 
his  purpose ;  still  the  witness  may  revive  his  memory  from  these  sources, 
and  will  not  he  excluded  from  giving  evidence.  This  leads  to  the  only 
remaining  objection,  which  is,  that  the  documents  from  which  the  witness 
acquired  his  knowledge  were  selected  by  one  of  the  parties  for  a  particular 
object ;  and  that  they  may  have  been  unfairly  selected,  and  in  that  case 
would  exhibit  an  unfair  standard,  by  which  the  witness  might  be  misled. 
But  this  argument  will  not  justify  the  absolute  exclusion  of  the  proposed 
evidence.  In  almost  all  cases  where  the  genuineness  of  handwriting  is  dis- 
puted, there  is  a  selection  of  witnesses  and  selection  of  evidence,  and  for  a 
particular  object — but  this  has  never  been  considered  a  good  reason  for  the 
exclusion  of  evidence.  Whether  the  documents  were  selected  unfairly, 
partially,  and  with  intent  to  mislead  or  deceive — or,  on  the  other  hand, 
whether  they  were  fairly  selected,  and  brought  forward  bona  fide,  for  the 
purpose  of  affording  correct  information — are  questions  fit  to  be  considered 
in  estimating  the  value  and  weight  of  the  evidence  when  admitted ;  but  it 
ought  not  to  be  presumed  that  there  was  such  contrivance  in  the  selection 
as  would  justify  exclusion. 

A  few  additional  remarks  are  submitted  for  the  consideration  of  the 
*626     *reader.     The   objections,  founded  on  the  supposed  inconveniences 

likely  to  arise  from  collateral  issues  or  from  the  selection  of  papers, 
appear  to  have  been  fully  answered,  and  may  properly,  as  it  is  conceived, 
be  laid  out  of  the  case.  The  single  question  which  will  then  remain  is, 
whether  the  proposed  evidence  can  be  admitted  consistently  with  the  prin- 
ciple of  the  established  rules.  Xow,  the  principle  is,  that  all  evidence  of 
handwriting  is  founded  on  the  belief  which  a  witness  entertains,  upon  com- 
paring the  writing  in  question  with  an  exemplar  in  his  mind,  derived  from 
some  previous  knowledge  of  the  handwriting  of  the  person  whose  writing 
is  disputed.  ( 1 )  According  to  this  principle,  a  witness  called  to  give  evi- 
dence of  handwriting  is  supposed  to  have  seen  some  writing  which  has  been 
written  by  that  individual  whose  writing  is  in  question  ;  there  must  be,  there- 
fore, some  proof  from  which  the  jury  or  the  judge  (when  he  has  to  decide 
without  a  jury)  may  reasonably  presume  that  the  writings,  on  which  the 
witness  has  formed  the  exemplar  in  his  mind,  "v^ere  written  by  that  individ- 
ual; and  any  mode  of  proof  by  vhich  the  jury  may  reasonably  be  satisfied 
on  that  head  appears  to  be  admissible  within  the  plain  meaning  of  the 
principle  above  mentioned.  The  thing  wanted  to  enable  the  witness  to  give 
evidence  of  handwriting  is  an  exemplar  formed  by  him  upon  the  sight  of 
some  genuine  writing  ;  but  the  proof  of  the  genuineness  of  the  writing  from 
which  the  exemplar  is  formed  need  not  be  confined  exclusively  to  that  wit- 
ness alone  ;  any  other  person  who  can  prove  the  writing  to  be  genuine  is 
competent,  and  equally  admissible.  One  witness  may  prove  certain  papers 
to  have  been  written  by  the  person  whose  writing  is  in  dispute ;  and  anotiier 
witness,  who,  from  having  seen  those  papers,  has  formed  an  exemplar  in  his 
mind,  may  declare  his  opinion  whether  the  same  person  who  wrote  those 
papers  wrote  also  the  writing  in  question.  Here  two  witnesses  are  em- 
ployed instead  of  one ;  but  there  can  be  no  objection  to  this,  the  facts 
proved  by  them  severally  being  independent  of  each  other,  and  unconnec- 
ted in  their  nature.  The  proofs  altogether  are  complete,  and  perfectly 
legitimate  within  the  principle.  It  will  be  useful  to  bear  in  mind  these 
remarks,  as  the  difference  of  opinion  among  the  judges  arose  from  the 
different  construction  put  by  them  on  the  principle  of  the  rule.  Patte- 
son,  J.,  after  layLug  down  the  principle  in  the  words  before  cited,  proceeds 

(1)  "  All  evidence  of  handwriting,"  said  Patteson,  J.,  "  except  where  the  witness  sees 
the  document  written,  is  in  its  nature  comparison.  It  is  the  belief  which  a  witness 
entertains  upon  comparing  the  writing  in  question  with  an  exemplar  in  his  mind,  derived 
from  some  previous  knowledge."    5  A.  &  E.  730. 
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tlius:  "That  knowledge"  (namely),  the  witness's  previous  knowledge  of 
the-  person's  handwriting)  "  may  have  been  acquired  either  by  seeing  the 
party  write,  or  the  knowledge  may  have  been  acquired  by  the  witness 
having  seen  letters  or  other  documents  professing  to  be  the  handwriting  of 
the  party,  and  having  afterwards  communicated  personally  with  the 
*627  party  upon  the  contents,  &c.,  or  by  any  *other  mode  of  communi- 
cation between  the  party  and  the  witness,  which,  in  the  ordinary 
course  of  the  transactions  of  life,  induces  a.  reasonable  presumption  that  the 
letters  or  documents  were  the  handwriting  of  the  party."(l)  Here  a  limi- 
tation is  imposed  on  the  mode  of  proving  the  genuineness  of  the  docftments, 
and  the  proof  is  confined  to  the  witness  who  is  called  to  give  evidence  as  to 
the  writing  in  dispute.  This  restrictive  limitation  is  objected  to  ;  the  judges 
who  considered  the  proposed  evidence  admissible,  would  lay  down  the  rule 
in  more  general  terms,  and  to  this  eifect,  that  the  previous  knowledge 
requisite  to  enable  the  witness  to  form  an  exemplar  in  his  mind  may  be 
derived  from  any  writing  which  can  be  shown,  either  by  him  or  by  any 
other  witness,  to  have  been  the  handwriting  of  the  person  whose  writing  is 
in  question. 

The  modes  of  proof  pointed  out  by  the  learned  judge  are  the  ordinary 
modes,  but  they  are  not  the  only  modes  by  which  the  fact  may  satisfactorily 
be  proved;  there  is  no  injunction  in  the  law  of  evidence  against  the  use  of 
any  other  mode  whatever,  which  may  be  adequate  for  the  purpose ;  and 
this  is  the  first  case  in  which  such  a  restrictive  rule  has  been  laid  down.  (2) 
The  ordinary  modes  may  be  sufficient  in  ordinary  cases.  But  it  may  hap- 
pen, as  Lord  Denman  observed,  that  the  m3ans  of  obtaining  such  previous 
requisite  knowledge  from  any  one  who  has  either  seen  the  person  write  or 
held  correspondence  with  him,  may  be  unattainable; (3)  if  all  other  modes 
of  proof  are  therefore  to  be  excluded,  injustice  may  be  the  consequence. 
Suppose  an  action  were  brought  against  an  executor  on  a  written  instru- 
ment, alleged  to  have  been  made  by  the  testator,  which  the  defendant 
contests  as  a  forgery,  and  that  no  witness  who  ever  saw  the  testator  write 
or  ever  had  correspondence  or  communication  with  him,  can  be  brought 
forward  on  the  part  of  the  defendant  to  speak  to  the  handwriting  in  ques- 
tion ;  but  suppose  writings  can  be  produced  which  were  found  among  the 
testator's  papers,  and  which  are  admitted  by  the  plaintiff  himself  to  have 
been  written  by  the  testator — can  there  be  alny  objection,  in  principle,  against 
receiving  evidence  of  the  belief  of  a  person  who  has  inspected  those 
*628  writings,  and  who  *declares  that  he  has  made  himself  acquainted  with 
the  character  of  the  handwriting  ?  When  the  writings,  seen  by  the 
witness,  are  admitted  by  the  opposite  party  to  have  been  written  by  the  person 
whom  he  charges  with  having  written  the  instrument  in  question,  the  jury 
would  be  satisfied  that  the  writings  are  genuine ;  and  if  upon  these  genuine 
writings  the  exemplar  has  been  formed  in  the  mind  of  the  witness,  nothing 

(1)  5  A.  &  E.  731. 

(3)  Lord  Danman,  C.  J.,  after  observing  that  a  witness,  who  has  acquired  knowledge  of 
handwriting  from  ancient  documents,  may  give  an  opinion  whether  any  particular  writing 
was  made  by  the  same  person,  and  that  the  process,  therefore,  resorted  to  in  the  case 
then  before  the  court,  had  been  recognized  as  a  process  which  might  enable  one  man  to 
form  a  competent  opinion  as  to  the  handwriting  of  another  proceeds  thus ;  "  Pausing  here 
for  a  moment,  Imust  fairly  say  I  think  the  syllogism  complete.  Opinion  is  evidence  of 
handwriting  where  it  is  founded  on  knowledge  obtained  from  inspection  of  documents 
proved  to  be  written  by  the  same  party.  The  opinion  tendered  here  was  founded  on  such, 
knowledge.  If  any  rule,  excluding  such  evidence,  had  been  promulged  by  competent 
authority,  I  should  at  once  have  yielded  my  own  views.  I  find  no  such  rule  laid  down ; 
nor  can  I  deduce  one  from  tlie  mere  circumstance,  that  opinion  of  handwriting  has 
hitherto  been  formed  on  other  means  of  forming  one.  The  consotjuences  of  excluding 
knowledge  so  obtained  may  be  in  the  highest  degree  injurious  to  the  interests  of  truth." 
6  A.  &  E.  741. 

(3)  See  5  A.  &  B.,  itt  supra. 
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seems  to  be  wanting — the  proof  appears  cpmplete.  This  is  precisely  the 
kind  of  evidence  which  was  tendered  in  the  principal  case.  Surely,  the  evi- 
dence is  not  defective  from  the  circumstance  that  the  witness  has  acquired 
his  knowledge  of  the  testator's  handwriting,  without  having  had  previous 
personal  communication  with  him. 

One  material  part  of  the  requisite  proofs  is  supplied  by  the  witness 
(namely,  his  opinion  on  comparing  the  disputed  writing  with  the  exemplar 
which  he  has  formed  from  the  sight  of  certain  papers) ;  the  other  part  of 
the  proofs  (namely,  the  proof  of  the  genuineness  of  those  papers)  is  sup- 
plied, not  by  the  same  witness,  but  from  a  quarter  unimpeachable  .and 
conclusive ;  both  together  make  the  proof  complete.  As  to  -the  effect  of 
such  evidence,  compared  with  that  most  commonly  given,  nothing  need  be 
said,  the  only  point  to  be  considered  being  its  admissibility.  Some  will 
think  this  mode  of  proof  superior  to  the  other,  as  being  the  result  of  atten- 
tion, observation  and  experience.  Others  prefer  the  evidence  of  a  witness 
who  has  acquired  his  knowledge  of  writing  accidentally  and  unintentionally. 
Where  there  is  such  difference  of  opinion,  the  most  prudent  course  might 
be,  not  to  exclude  either  kind  of  evidence,  but  to  admit  both,  and  give  to 
each  its  due  weight.  It  may  be  laid  down  as  a  first  principle,  that  exclu- 
sion is  generally  an  evil,  and  admission  generally  safe,  right  and  wise.  It 
is  certain  the  administration  of  justice  in  our  courts  has  suffered,  not  from 
the*too  free  admission  of  evidence,  but  from  too  rigid  exclusion. 

It  will  be  proper  to  notice  in  this  place  the  later  case  of  the  Fitzwalter 
Peerage,  before  the  committee  of  privileges  in  the  House  of  Lords,(l)  in 
which,  even  with  respect  to  ancient  writings,  a  somewhat  different  principle 
seems  to  have  been  recognized.  In  that  case  a  family  pedigree,  produced 
from  the  proper  custody,  and  purporting  to  have  been  made  by  an  ancestor 
of  the  claimant  before  1751,  was  offered  in  evidence.  In  order  to  prove  the 
handwriting  of  the  ancestor,  a  witness  was  called  who  had  been  for  many 
years  inspector  of  franks  and  of  ofiicial  correspondence,  and  he  stated,  that 
from  a  few  inspections  of  two  other  documents,  which  had  been  proved  to 
be  of  the  same  ancestor's  writing,  and  were  already  in  evidence,  he  had 
formed  in  his  mind  such  a  standard  of  the  character  of  his  handwriting  as 
to  be  able,  without  immediate  comparison  with  those  documents,  to  say 
whether  any  other  document  that  might  be  produced  to  him  was  or 
*629  was  not  in  the  same  handwriting.  The  attorney-general,  on  *behalf 
of  the  crown,  objected  to  the  reception  of  this  evidence,  as  not  being 
the  knowledge  of  handwriting  acquired  by  a  person  in  the  ordinary  course 
of  business,  giving  him  a  practical  acquaintance  with  the  writing  of  a  par- 
ticular person,  as  in  the  case  of  a  party's  solicitor  or  steward.  Several 
authorities  were  cited  by  the  counsel  for  the  claimant  in  support  of  the 
admissibility  of  the  evidence  ;(2)  but  Lord  Lyndhurst,  C,  and  Lord 
Brougham  (3)  held,  that  the  pedigree  could  not  be  received  on  the  sort  of 
proof  of  the  handwriting  then  offered.  (4)  Lord  Brougham  added  —  "  No 
doubt  such  evidence  had  been  often  received,  because  it  was  not  objected  to. 
A  witness  was  properly  allowed  to  speak  to  a  person's  handwriting  from 
inspection  of  a  number  of  documents  with  which  he  has  grown  familiar 
from  frequent  use  of  them ;  and  it  was  on  that  ground  that  a  person's 
solicitor  and  Stewart  were  admitted  to  prove  his  handwriting." 

Subsequently  the  pedigree  was  admitted  upon  the  evidence  of  the  claim- 
ant's family  solicitor,  who  said  that  he  had  acquired  a  knowledge  of  the  cha- 
racter of  the  ancestor's  handwriting  from  having  had  occasion,  from  time  to 

(1)  10  CI.  &  Fin.  193,  A.  D.  1843. 

(2)  The  authorities  referred  to  were  most  of  those  mentioned  supra,  p.  618,  n  1  &  2. 
Doe  d.  Mudd  v.  Suckermore  was  not  cited. 

(3)  They  appear  to  have  been  the  only  law  lords  present. 

(4)  See  also  the  Tracy  Peerage,  10  CI.  &  Fin.  154. 
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time,  in  the  course  of  his  business  for  the  claimant,  to  examine  several 
deeds  and  other  documents  purporting  to  be  written  or  signed  by  the 
ancestor,  and  which  came  to  the  claimant  together  with  famUy  property 
belonging  to  that  ancestor,  and- that  he  believed  the  pedigree  was  in  his 
writing. 

At  the  close  of  this  subject,  it  may  not  be  unsuitable  to  refer  the  reader 
to  some  of  our  earlier  state  trials,  for  the  purpose  of  seeing  how  the  judges 
of  those  days  used  to  regulate  their  practice  as  to  the  proof  of  handwriting. 
On  the  trial  of  Algernon  Sydney,(l)  three  witnesses  were  called  to  prove  a 
paper  to  be  his  handwriting ;  the  first  said,  he  had  seen  the  prisoner  write 
the  indorsement  upon  several  bills  of  exchange,  and  that  he  believed  the 
paper  to  have  been  written  by  him ;  this  evidence  was  objected  to  as  a 
comparison  of  handwriting,  but  admitted : — the  second  witness  said  he  had 
not  seen  the  prisoner  write  more  than  once,  but  that  he  had  seen  his 
indorsement  upon  bills,  and  that  the  paper  was  very  like  it : — the  third  wit- 
ness said,  he  had  seen  several  notes,  which  had  come  to  him  with  the 
indorsement  of  the  prisoner's  name,  and  that  he  had  paid  them,  and  he  had 
never  been  called  to  account  for  mispayment :  the  whole  of  this  evidence 
was  received.  The  prisoner,  in  his  defense,  still  insisted  that  nothing  but 
the  comparison  of  handwriting  had  been  offered  as  proof  against  him ; 
and  the  act  of  Parliament,  (2)  which  reversed  his  attainder,  states  the 
*630  admission  of  this  evidence  as  one  of  the  grounds  of  the  illegality  *of 
his  conviction.  The  act  recites,  among  other  particulars,  that  "  there 
had  not  been  sufficient  legal  evidence  of  any  treasons  committed  by  him, 
there  being  produced  a  paper  found  in  his  closet,  supposed  to  be  his  hand- 
writing, which  was  not  proved  by  any  one  witness  to  have  been  written  by 
him ;  hut  the  jury  was  directed  to  believe  it,  by  comparing  it  with  other 
writings  of  hi3."(3)  However,  if  the  printed  report  of  the  trial  is  correct, 
something  more  than  the  mere  comparison  of  handwriting  was  laid  before 
the  jury ;  for,  according  to  that  report,  the  first  witness  had  seen  the  pris- 
oner write  his  name  several  times.  And  though  it  may  be  objected  to  the 
testimony  of  the  two  last  witnesses,  that  the  indorsements,  mentioned  by 
them,  were  not  sufficiently  proved  to  have  been  written  by  the  prisoner, 
that  objection  will  not  apply  to  the  other  witness,  whose  evidence  was  cer- 
tainly admissible.  The  same  kind  of  evidence  was  admitted  in  Lord 
Preston's  case  within  a  year  after  the  reversal  of  Sydney's  attainder,  and 
has  been  since  received  in  many  cases  of  great  authority.  (4) 

The  first  reported  case,  in  which  the  admissibility  of  proof  of  handwriting, 
founded  on  a  written  correspondence,  appears  to  have  been  decided,  is  that 
of  Lord  Ferrers  agt.  Shirley.  (5)  Upon  a  feigned  issue  out  of  chancery, 
directed  to  be  tried  at  bar,  whether  a  deed,  pretended  to  have  been  executed 
by  the  Earl  Ferrers  in  the  year  1683,  was  his  deed  or  not,  several  witnesses 
were  called  to  swear  to  the  handwriting  of  the  subscribing  witnesses,  then 
dead,  and  amongst  others,  one  J.  J.,  who  would  have  sworn  to  the  name  of 
J.  Cottington,  whose  name  was  on  the  deed  as  a  witness,  because  he  had 

(1)  8  How.  St.  Tr.  467 ;  9  Id.  893. 

(2)  ]  W.  &  M.  c.  vii.  (Private).     See  9  How.  St.  Tr.  996 ;  5  A.  &  E.  721,  n.  d. 

(3)  Cited  in  Layer's  Case,  6  St.  Tr.  279. 

(4)  See  observations  on  the  act  for  reversing  Algernon  Sydney's  attainder,  by  Lord 
Denman,  C.  J.,  in  Doe  d»Mudd  v.  Suckerinore.  That  the  printed  report  of  the  trial  was 
altered  by  JefFeries,  see  9  St.  Tr.  865,  n. 

(There  must  be  evidence  given,  in  the  first  instance,  to  show  that  the  witness  is  com- 
petent to  give  an  opinion  in  regard  to  the  handwriting ;  he  must  appear  to  have  compe- 
tent knowledge  of  the  handwriting,  or  else  his  opinion  should  not  be  received.  Boyle  v. 
Colman,  13  Barb,  42.  But  where  the  witness  swears  positively  to  tlie  handwriting,  it 
will  be  presumed  that  he  has  had  an  opportunity  of  acquiring  knowledge  of  the  fact  to 
which  he  testifies.    Goodhue  v.  Bartlett,  5  McLean,  186.) 

(5)  Fitzg.  195. 
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seen  several  letters  ■written  by  Cottington;  whereupon  he  was  asked 
■whether  he  had  ever  seen  Cottington  write  ?  to  which  he  answered  that  he 
never  had,  nor  ever  saw  the  person  that  wrote  the  said  letters,  but  that  his 
master  (to  whom  the  letters  were  written  for  the  rent  of  a  part  of  the  estate 
of  the  late  Earl  Ferrers,  which  his  said  master  held),  informed  him  they 
were  the  letters  of  Cottington,  the  Lord  Ferrers'  steward,  who  was  the  person 
pretended  to  have  attested  the  deed  in  question.  His  testimony  was  here- 
upon objected  to,  because  he  could  not  say,  with  any  certainty,  whether  or 
not  the  writer  of  the  letters  was  the  same  person  that  attested  the  deed'; 

for  Cottington,  who  was  supposed  to  -write  the  letters,  might  have 
*631     got  some  other  person  to  write  those  very  letters  for  *him;  and  the 

counsel  insisted  that,  in  all  cases  where  a  witness  would  swear  to 
handwriting,  he  must  be  able  to  say  that  he  saw  such  a  person  write. 
The  court  rejected  the  witness,  because  he  could  not  ascertain  the  identity 
of  the  person.  But  Lord  Raymond,  C.  J.,  said,  "It  was  not  necessary  in 
all  cases,  that  the  witness  should  have  seen  the  person  write  to  whose  hand 
he  swears ;  for  where  there  has  been  a  fixed  correspondence  by  letters,  and 
it  can  be  made  out  that  the  party  ■wi-iting  such  letters  is  the  same  man  that 
attested  a  deed,  that  will  entitle  a  witness  to  swear  to  that  person's  hand, 
though  he  never  saw  him  write."  Page,  J.,  said,  "If  a  subscribing  witness 
to  a  deed  lives  in  the  West  Indies,  whose  handwriting  is  to  be  proved  in 
England,  a  witness  here  may  swear  to  his  hand,  by  havuig  seen  the  letters 
of  such  person  written  by  him  to  his  correspondent  in  England,  because, 
under  the  special  circumstances  of  that  case,  there  is  no  other  way,  or  at 
least  the  difficulty  ■will  be  great,  to  prove  the  handwriting  of  such  subscribing 
witness."  But  Lord  Raymond,  C.  J.,  differed,  and  said,  "  that  these  special 
circumstances  could  not  vary  the  reason  of  the  thing."  It  was  further 
objected  to  the  same  witness,  that  he  should  produce  the  letters,  that  the 
court  and  the  jury  might  be  able  to  judge  of  the  resemblance  between 
the  handwriting  of  the  letters  and  that  on  the  deed ;  but  this  was  overruled 
by  the  court,  "  because  the  witness  might  well  have  acquired  a  knowledge 
of  the  character  of  Cottington's  handwriting,  by  having  seen  several  letters 
.■vvritten  by  him."  The  rule  to  be  deduced  from  this  case  is,  that  a  witness 
may  be  admitted  to  speak  to  a  person's  handwriting,  if  he  has  seen  letters, 
which  can  be  proved  to  have  been  written  by  him ;  but  that  antecedent 
proof  of  the  identity  of  the  person  is  indispensably  necessary,  and  further, 
that  hearsay  evidence  of  identity  is  totally  inadmissible.  The  case,  reported 
to  have  been  put  by  Page,  J.,  is  not  very  clearly  stated.  If  it  is  understood  to 
mean  that,  where  a  subscribing  witness  resides  abroad,  slighter  proof  of  his 
signature  may  be  given  than  is  necessary  in  other  cases,  it  certainly  cannot 
be  supported ;  but  if  the  meaning  is,  that  his  signature  may  be  proved  in 
the  same  manner  as  if  he  were  dead,  by  a  ■witness  who  has  seen  letters  proved 
to  be  of  his  writing,  the  case  is  warranted  by  many  later  authorities,  which 
have  been  already  mentioned.  (1) 


*632  *CHAPTER  Vni. 

OF   THE   ADMISSIBILITT   OP   EXTKINSIC   EVIDENCE   FOE   AIDING  THE   CONSTKUC- 
TION   OF   WRITTEN   INSTRUMENTS. 

When  litigating  parties  apply  to  a  court  for  the  legal  construction  of  a 
written  instrument,  and  lay  before  it  the  instrument  to  be  construed  by 
itself  alone,  no  question  arises  as  to  the  admissibility  of  extrinsic  evidence  : 

(1)  See,  further,  Layer's  Case,  6  St.  Tr.  375:  Gold  v.  Jones,  1  W.  Bl.  384;  Wade  v. 
Broughton,  3  Ves.  &  B.  173 ;  R.  v.  Johnson,  39  How.  St.  Tr.  441 ;  Harrington  v.  Fry,  Ry. 
&  M.  90  ;  The  Seven  Bishops'  Case,  4  St.  Tr.  338. 
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the  parties  are  content  to  have  the  exposition  of  the  court,  without  refer- 
ence to  circumstances  dehors  the  instrument ;  and  the  court  will  construe 
the  instrument  by  itself,  according  to  the  settled  rules  applicable  to  the 
case — taking  the  whole  of  the  writing  together,  and  putting  such  a  construc- 
tion upon  it  as- may  best  give  effect  to  the  intention  of  the  party  at  the  time 
of  making  the  instrument,  so  far  as  that  intentionr  can  be  collected  from  the 
words  used  by  him  in  the  instrument. 

Words  taken  in  their  common  sense,  and  their  meaning  to  he  construed  by 
context.  In  construing  a  written  instrurnent,  the  court  will  understand  the 
words  used  in  it  in  their  plain,  ordinary,  and  proper  sense,  unless  they  have 
generally,  in  respect  to  the  subject  matter,  acquired  a  peculiar  sense  distinct 
from  the  popular  sense  of  the  words  ;  or  unless  the  context  evidently  point? 
out  that  they  must — in  the  particular  instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties^ — be  understood  in  some  other  special  and 
peculiar  sense.  (1) 

Another  established  rule  is,  that  words  of  common  import  may  be  con- 
strued out  of  their  ordinary  and  primary  sense,  and  may  have  a  secondary 
sense  assigned  to  them,  if  such  appear  clearly  from  the  context  to  have 
been  the  intention  of  the  parties.  Words  of  legal  import  also — though 
prima  facie  to  be  taken  as  used  in  their  technical  sense,  and  according  to 
their  strict  acceptation— may  have  a  different  sense  assigned  to  them,  if  the 
instrument  contain  a  plain  demonstration,  that  the  parties  used  them  in  a 
different  sense.  "  What  amounts  to  that  plain  demonstration  must  in  each 
case  depend  on  the  language  used,  and  the  circumstances  under  which  it  is 
used ;  and  this  is  not  a  question  to  be  determined  by  reference  to  reported 
cases,  but  by  a  careful  consideration  of  the  language  and  circumstances  in 
the  particular  case  under  discussion. "(2) 

*633  *Eff^ect  to  be  given  to  intention  of  party.  As  it  commonly  happens 
that  persons  use  language  in  written  instruments,  with  reference  to 
the  situation  in  which  they  are  placed,  or  to  the  state  of  their  family  or 
property,  or  to  other  circumstances  relating  to  themselves  individually,  and, 
therefore,  often  use  the  same  language  in  various  senses  and  with  various- 
intention — and  as  it  is  the  duty  of  the  court  to  give  effect  to  the  intention 
of  the  party  in  using  the  language  of  the  instrument — ^it  necessarily  follows, 
that  proof  of  such  circumstances  and  situation  is  legitimate  evidence,  and 
admissible  in  every  case  where  it  can  assist  the  court  in  the  construction  of 
the  instrument,  and  in  discovering  the  intention  of  the  words  used.  With- 
out such  evidence,  it  is  obvious,  the  real  intention  of  the  parties  would  in 
the  greater  number  of  cases,  be  unknown  and  unaccomplished.  Our  reports 
show,  that  such  evidence  has  been  received  from  the  earliest  times  to  a  cer- 
tain extent, — though  it  is  only  in  the  later  decisions  that  the  principle  upon 
which  it  is  receivable,  has  been  clearly  and  satisfactorily  explained.     The 

(1)  By  Lord  Ellenborough,  C.  J.,  in  Robertson  v.  French,  4  East,  135. 

In  a  contract  for  the  delivery  of  so  many  bushels  of  wheat,  it  will  be  presumed  that  the 
parties  stipulated  for  the  statute  measure  of  the  bushel  (Milk  v.  Christie,  1  Hill's  R.  103) ; 
and  in  a  contract  for  so  many  tons  of  iron,  the  presumption  will  be  that  the  parties  agreed 
for  statute  tons  of  3,000  pounds  each,  instead  of  so  many  tons  avoirdupois.  Manly  v. 
Beekman  Iron  Co.,  9  Paige  Ch.  189.  Clark  v.  Pinney  (7  Cowen,  681),  was  decided  on  the 
same  principle. 

(3)  See  opinion  of  Patteson,  J.,  in  Doe  d.  Winter  v.  Perratt,  6  M.  &  G.  340.  The  ques- 
tion in  this  case  was  as  to  the  construction  to  be  put  upon  the  word  "  heir  "  in  a  will; 
upon  which  there  was  a  great  difference  of  opinion  among  the  judges.  Hill  v.  Grange,  1 
Plowd.  170  (cited  by  Williams,  J.,  on  the  same  occasion,  6  M.  &  G.  335),  is  another  exam- 
ple in  the  case  of  a  lease  by  deed. 

In  Coddington  v.  Davis  (1  Comst.  fN.  Y.)  186),  it  was  held  that  a  letter  written  by  the 
indorser  of  a  promissory  note  to  the  holders,  asking  them  not  to  protest  it,  and  waiving 
the  necessity  of  protest  thereof,  was  held  to  waive  demand  and  notice  j  on  the  ground 
that  the  term  protest  in  its  popular  acceptation  includes  both  demand  and  notice. 
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reception  of  such  evidence  is  not  to  be  considered  an  exception  to  the  rules 
for  the  construction  of  written  instruments,  but  is  itself  a  substantive  and 
original  principle,  concurrent  and  co-operating  with  the  other  principle 
before  mentioned,  which  requires  that  words  in  a  written  instrument  should 
be  taken  and  construed  in  conformity  with  the  context. 

Intention  to  he  ascertained  from  instrument.  It  may  be  laid  down  as  a 
settled  rule,  that  the  intention  of  a  party  is  to  be  ascertained  from  the 
meaning  of  the  words  in  the  instrument,  and  from  those  words  alone,  with 
the  aid  of  such  extrinsic  evidence  as  the  law  permits  to  be  used  in  order  to 
enable  a  court  to  discover  the  meaning  of  the  terms  in  the  instrument,  and 
to  apply  them  to  the  particular  facts  of  the  case.(l) 

The  general  rule  upon  this  subject  has  been  laid  down  by  Tindal,  C.  J., 
in  the  following  terms  :  (2)  "  The  general  rule  I  take  to  be,  that  whpre  the 
words  of  any  written  instrument  are  free  from  ambiguity  in  themselves, 
and  where  external  circumstances  do  not  create  any  doubt  or  diffl- 
*634  culty  as  *to  the  proper  application  of  those  words  to  claimants  under 
the  instrument,  or  as  to  the  subject  matter  to  which  the  instrument 
relates,  such  instrument  is  always  to  be  construed  according  to  the  strict, 
plain,  common  meaning  of  the  words  themselves ;  and  that  in  such  case, 
evidence  dehors  the  instrument,' for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties  to  the  instrument,  is 
utterly  inadmissible.  If  it  were  otherwise,  no  lawyer  would  be  safe  in 
advising  upon  the  construction  of  a  written  instrument,  nor  any  party 
in  taking  under  it ;  for  the  ablest  advice  might  be  controlled,  and  the  clear- 
est title  undetermined,  if,  at  some  future  period,  parol  evidence  of  the 
particular;  meaning  which  the  party  af&xed  to  his  words,  or  of  his  secret 
intention  in  making  the  instrument,  or  of  the  objects  he  meant  to  take 
benefit  under  it,  might  be  set  up  to  contradict  or  vary  the  plain  language 
of  the  instrument  itself" 

Then,  after  observing  that  the  true  interpretation  of  every  instrument  is 
that  which  will  make  the  instrument  speak  the  intention  of  the  party  at  the 
time  when  it  was  made,  the  lord  chief  justice  proceeds  to  say :  "  Where  any 
doubt  arises  upon  the  true  sense  and  meaning  of  the  words  themselves,  or 
any  difficulty  as  to  their  application  under  the  surrounding  circumstances, 
the  sense  and  meaning  of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;  for  reason  and  common  sense 
agree,  that  by  no  other  means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.  Such  investigation  does  of  necessity 
take  place  in  the  interpretation  of  instruments  written  in  a  foreign  language 
— in  the  case  of  ancient  instruments,  where,  by  the  lapse  of  time  and  change 
of  manners,  the  words  have  acquired  in  the  present  age  a  different  meaning 
from  that  which  they  bore  when  originally  employed — in  cases  where  terms 
of  art  or  science  occur — in  mercantile  contracts,  which  in  many  instances 
use  a  peculiar  language  employed  by  those  only  who  are  conversant  in 
trade  or  commerce, — and  in  other  instances  in  which  the  words,  besides 
their  general  common  meaning,  have  acquired,  by  custom  or  otherwise,  a 
well-known  peculiar  idiomatic  meaning  in  the  particular  country  in  which 
the  party  usmg  them  was  dwelling,  or  in  the  particular  society  of  which  he 
formed  a  member,  and  in  which  he  passed  his  life.  In  all  these  cases  evi- 
dence is  admitted  to  expound  the  real  meaning  of  the  language  used  in  the 

(1)  See  the  opinion  of  Parke,  B.,  in  Shore  v.  WUson,  9  CI.  &  Fin.  555,  on  a  question  as 
to  the  meaning  of  certain  old  deeds  executed  by  Lady  Hewley. 

Oakley  v..  Morton,  1  Kernan  R.  25  ;  White  v.  Atkins,  8  Cush.  367,  construction  as  to  loss 
or  damage  ;  Beckley  v.  Munson,  22  Conn.  299,  as  to  the  conditions  in  contract ;  Pullman 
v.  Corning,  14  Barb.  174 ;  Crosby  v.  Wood,  2  Selden,  369 ;  Mitchell  v.  Georgia  Banking 
Co.,  6  Rich.  188,  and  Oakley  v.  Morton,  supra. 

(2)  9  CI.  &  Fin.  576,  et  seq. 
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instrument,  in  order  to  enable  the  court  or  judge  to  construe  the  instrument, 
and  to  carry  such  real  meaning  into  effect." 

"  But,"  continued  the  lord  chief  justice,  "  -whilst  evidence  is  admissible  in 
these  instances  for  the  purpose  of  making  the  written  instrument  speak  for 
itself,  which,  without  such  evidence,  would  be  either  a  dead  letter,  or  would 
use  a  doubtful  tongue,  or  convey  a  false  impression  of  the  meaning  of  the 
party,  I  conceive  the  exception  [rule]  to  be  strictly  limited  to  cases  of 
the  description  above  given,  and  to  evidence  of  the  nature  above  detailed ; 
and  that  in  no  case  whatever  is  it  permitted  to  explain  the 
*635  *language  of  a  deed  by  evidence  of  the  private  views,  the  secret 
intentions,  or  the  known  principles  of  the  party  to  the  instrument, 
any  more  than  by  express  parol  declarations  made  by  the  party  himself, 
which  are  universally  excluded  ;(1)  for  the  admitting  of  such  evidence  would 
let  in  all  the  uncertainty  before  adverted  to ;  it  would  be  evidence  which  in 
most  instances  could  not  be  met  or  countervailed  by  any  of  an  opposite 
bearing  or  tendency,  and  would  in  effect  cause  the  secret  undeclared  inten- 
tion of  the  party  to  control  and  predominate  over  the  open  intention 
expressed  in  the  deed." 

The  rule  upon  this  subject  was  laid  down  with  great  clearness,  also, 
in  the  judgment  of  the  court,  in  the  case  of  Doe  on  the  demise  of  Hiscocks 
agt.  Hiscocks,(2)  delivered  by  Lord  Abinger,  C.  B.,  in  the  case  of  a  will; 
as  follows :  "  The  object,  in  all  cases,  is  to  discover  the  intention  of  the  tes- 
tator. The  first  and  jmost  obvious  mode  of  doing  this  is  to  read  his  will  as 
he  has  written  it,  and  collect  his  intention  from  his  words.  .But,  as  his 
words  refer  to  facts  and  circumstances  respecting  his  property  and  his  fam- 
ily, and  others  whom  he  names  or  describes  in  his  will,  it  is  evident  that  the 
meaning  and  application  of  his  words  cannot  be  ascertained  without  evi- 
dence of  all  those  facts  and  circumstances.  To  understand  the  meaning  of 
any  writer,  we  must  first  be  apprised  of  the  persons  and  circumstances  that 
are  the  subjects  of  his  allusions  or  statements  ;  and,  if  those  are  not  fully 
disclosed  in  his  work,  we  must  look  for  illustration  to  the  history  of  the 
times  in  which  he  wrote,  and  to  the  works  of  cotemporaneous  authors.  All 
the  facts  and  circumstances,  therefore,  respecting  persons  or  property,  to 
which  the  will  relates,  are  undoubtedly  legitimate,  and  often  necessary  evi- 
dence to  enable  us  to  understand  the  meaning  and  application  of  his  words. 

"  Again ;  the  testator  may  have  habitually  called  certain  persons  or  things 
by  peculiar  names,  by  which  they  were  not  commonly  known.  If  these 
names  should  occur  in  his  will,  they  could  only  be  explained  and  construed 
by  the  aid  of  evidence,  to  show  the  sense  in  which  he  used  them,  in  like 
manner  as  if  his  will  were  written  in  cypher,  or  in  a  foreign  language.  The 
habits  of  the  testator,  in  these  particulars,  must  be  receivable  as  evidence 
to  explain  the  meaning  of  his  will." 

Rules  as  to  admissibility  of  extrinsic  evidence.  The  rules  that  govern 
the  admissibility  of  extrinsic  evidence,  for  the  purpose  of  aiding  the  con- 
struction of  a  written  insti-ument,  are,  perhaps,  more  difficult  to  ascertain 
with  precision  than  any  others  in  the  whole  range  of  the  law  of  evidence. 
It  is  conceived,  however,  that  they  may,  with  tolerable  accuracy,  be  laid 

down  as  follows : 
*636     *1.  Extrinsic  evidence  is  in  general  inadmissible  to  contradict,  add 
to,  subtract  from,  or  vary  the  terms  of  any  written  instrument. 

2.  Extrinsic  evidence  is  admissible  to  explain  the  particular  language  in 
which  an  instrument  is  written,  or  any  partioilar  words  used  therein :  and 
to  identify  particular  persons  or  things  mentioned  in  a  written  instrument ; 

(1)  See  Sect.  4,  infra. 

(2)  5  M.  &  W;  363,  867. 
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it  is  also  admissible  where  any  direct  reference  is  made  to  extrinsic  matter 
in  the  written  instrument  itself 

3.  In  the  case  of  ambiguities  in  an  instrument,  there  is  a  distinction 
between  such  as  are  patent  and  such  as  are  latent. 

Where  an  ambiguity  is  patent  upon  the  face  of  an  instrument — that  is, 
it  is  conceived,  where  a  term  used  in  an  instrument  is,  with  reference  to 
other  portions  of  the  same  instrument,  uncertain  and  ambiguous  in  its 
meaning — extrinsic  evidence  to  explain  the  meaning  is,  in  general,  inad- 
i^issible. 

But  where  the  ambiguity  is  latent — that  is,  where  the  term  used  is  clear 
and  unambiguous  in  itself,  but  is  rendered  uncertain  and  ambiguous  by 
extrinsic  evidence — extrinsic  evidence  is  admissible  to  explain  the 
ambiguity. 

4.  Extrinsic  evidence  of  the  declarations  of  a  party  to  a  writing,  as  to 
his  intention  in  using  certain  expressions  therein,  is  inadmissible. 

5.  Extrinsic  evidence  is  admissible  with  regard  to  the  usages  of  commerce, 
or  in  any  particular  trade,  in  order  to  explain  written  contracts  which  have 
reference  to  commerce  or  that  particular  trade. 

It  is  proposed  now  to  consider  these  rules  in  the  order  in  which  they  are 
above  mentioned,  premising  tliat  each  rule  must  be  taken  in  connection 
with,  and  subject  to  the  other  rules,  as  far  as  they  are  applicable  thereto ; 
thus,  for  example,  although  extrinsic  evidence  may  be  admitted  to  identify 
persons  or  things  mentioned  in.  a  written  instrument,  according  to  the 
second  rule,  the  identification  must  not  be  by  proving  declarations  of  any 
party  to  the  instrument,  as  to  the  meaning  of  the  expressions  in  such  instru- 
ment ;  for  such  evidence,  according  to  the  fourth  rule,  is  inadmissible. 

It  will  be  found  also,  that  most  of  the  authorities  that  will  be  cited,  illus- 
trate more  than  one  of  the  rules  in  question,  as  they  are  so  intimately  con- 
nected with  each  other.  (1) 

(I)  The  rules  or  propositions  laid  down  by  Vice-Chancellor  Wigram,  in  his  able  treatise 
on  the  interpretation  of  wills,  are  so  admirably  drawn  up  that  no  apology  will  be  necessary 
for  introducing  them  here  at  length,  as  they  are  equally  applicable  in  principle  to  other 
written  instruments ;  with  the  exception  of  mercantile  contracts,  which  are  the  subject 
of  the  fifth  rule  mentioned  in  the  text. 

"  I.  A  testator  is  always  presumed  to  use  the  words,  in  which  he  expresses  himself, 
according  to  their  strict  and  primary  acceptation,  unless  from  the  contents  of  the  will  it 
appears  that  he  has  used  them  in  a  different  sense ;  in  which  case  the  sense  in  which  he 
then  appears  to  have  used  them,  mil  be  the  sense  in  which  they  are  to  be  construed. 

"  II.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that  a 
testator  has  used  the  words,  in  which  he  has  expressed  himself,  in  any  other  than  their 
strict  and  primary  sense,  and  where  his  words  so  interpreted  are  sensible  with  reference 
to  extrinsic  circumstances,  it  is  an  inflexible  rale  of  construction,  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no  other,  although 
they  may  be  capable  of  some  popular  or  secondary  interpretation,  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary  sense  be 
tendered. 

"  III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that 
the  testator  has  used  the  words,  in  which  he  has  expressed  himself,  in  any  other  than 
their  strict  or  primary  sense,  but  his  words,  so  interpreted,  are  insensible  with  reference 
to  extrinsic  circumstances,  a  court  of  law  may  look  into  the  extrinsic  circumstances  of 
the  case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or  secondary 
sense,  of  which,  with  reference  to  these  circumstances,  they  are  capable. 

"  IV.  Where  the  characters  in  which  a  will  is  written  are  difficult  to  be  deciphered,  or 
the  language  of  the  will  is  not  understood  by  the  court,  the  evidence  of  persons  skilled 
in  deciphering  writing,  or  who  understand  the  language  in  which  the  wUl  is  written,  is 
admissible  to  declare  what  the  characters  are,  or  to  inform  the  court  of  the  proper  mean- 
ing of  the  words. 

"  V.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  subject  of 
disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a,  court  may 
inquire  into  every  material  fact  reliiting  to  the  person  who  claims  to  be  interested  under 
the  will,  and  to  the  property  which  is  claimed  as  the  subject  of  disposition,  and  to  the 
circumstances  of  the  testator  and  of  his  family  and  affairs  ;  for  the  purpose  of  enabling 
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Of  the  Admissibility  of  Extrinsic  Evidence  to  contradict  or  vary  a  written 

Instrument. 

It  is  a  general  rule,  that  extrinsic  evidence  cannot  be  admitted  to  contrar 
dict,  add  to,  subtract  from,  or  vary  the  terms  of  a  written  instrument.  (1) 
This  rule  will  be  considered  with  reference  to  wills,  deeds,  agreements,  and 
other  written  instruments.  * 

First,  with  respect  to  wills  : 

A  will  must  be  understood  to  contain  the  testator's  whole  mind  and 
intention  on  the  subject  matters  of  devise ;  and  no  part  of  his  inten- 
*638  tion  can,  *in  general,  be  looked  for  dehors  the  will.  Extrinsic 
evidence  cannot,  therefore,  be  admitted  for  filling  up  a  blank,  where 
the  name  of  the  devisee  is  totally  omitted, (2)  or  for  supplying  a  devise 
which  has  been  omitted  by  mistake,(3)  or  to  alter  an  estate,  or  to  introduce 
a  new  subject  matter  of  devise,  or  a  new  devisee.  (4)  The  rule  is  founded 
on  the  principles  of  the  common  law,  independently  of  the  Statute  of 
Wills; (5)  but  that  statute  made  the  observance  of  it  still  more  necessary 
and  more  obligatory.  (6) 

the  court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  determine  the 
quantity  of  interest  ho  has  given  by  his  will.  The  same  (It  is  conceived)  is  true  of  every 
other  disputed  point,  respecting  which  it  can  be  shown  that  a  knowledge  of  extrinsic 
facts  can  in  any  way  be  made  ancillary  to  the  right  interpretation  of  a  testator's  words. 

"  VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of  the  case, 
are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admissible  to 
prove  what  the  testator  intended,  and  the  will  (except  in  certain  special  cases— see  Propo- 
sition VII)  will  be  void  for  uncertainty. 

"  VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncertainty,  where 
the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insuflBcient  to  deter- 
mine the  testator's  meaning, — courts  of  law  in  certain  special  cases,  admit  extrinsic 
evidence  of  intt  ntion,  to  make  certain  the  person  or  thing  intended,  where  the  description 
in  the  will  is  insufficient  for  the  purpose.  These  cases  may  be  thus  defined  :  where  the 
object  of  a  testator's  bounty,  or  the  subject  of  disposition  (i.  e.  person  or  thing  intended) 
■is  described  in  terms  which  are  applicable  indifferently  to  more  than  one  person  or  thing, 
evidence  is  admissible  to  prove  which  of  the  persons  or  things  so  described  was  intended 
by  the  testator."    Wigram  on  Wills,  11-14. 

(1)  See  Goss  v".  Nugent  (Lord),  5  B.  &  Ad.  64  ;  Preston  v.  Merceau,  2  W.  Bl.  1249 :  Eich. 
V.  Jackson,  4  Bro.  Ch,  R.  519  ;  Adams  v.  Wordley,  1  M.  &  W.  374. 

(2)  Hunt  V.  Hort,  3  Bro.  C.  C.  311. 

See  note  .515,  516,  517,  see  also  New  York  Annual  Conference,  &c.  v.  Clarkson,  4  Halst. 
Ch.  R.  (N.  J.)  541. 

(3)  Lady  Newbnrgh's  Case,  5  Madd.  364  ;  Miller  v.  Travers,  8  Bing.  244. 

(4)  Morseley  v.  Rennoldsou,  2  Ha.  576 ;  Kirk  v.  Eddowes,  3  Id.  509. 

(5)  See  by  Lord  Hardwicke,  C,  in  Parterische  v.  Powlet,  2  Atk.  283.  And  see  Hogg,  v. 
Snaith,  1  Taunt.  347. 

(6)  See  Lord  Cheyney's  Case,  5  Rep.  68  b. 

Note  486 — See  post,  in  these  notes,  and  2  R.  S.  p.  64,  of  1st  ed.  and  p.  8  of  2d,  §  42,  et 
seg.,  as  to  the  making  and  revoking  of  wills  in  New  York. 

We  shall  see  {post,  note  519),  that  the  case  of  Beaumont  v.  Fell,  where  an  Intention 
different  from  the  one  expressed  was  allowed  to  be  shown,  proceeds  upon  an  assumed 
distinction  between  a  legacy  and  a  devise.  We  shall  see  in  the  same  connection,  that  it  has 
been  cited  and  used  by  learned  judges  in  total  disregard  of  that  distinction.  So  far,  un- 
questionably, they  were  right,  whether  the  omission  to  notice  the  distinction  arose  from 
accident  or  design.  The  text,  at  the  page  to  which  the  present  note  relates,  shows  that 
such  a  distinction  would  trench  directly  upon  the  policy  of  the  English  Statute,  of  Wills. 
See  Milner  v.  Milner,  1  Ves.  106,  and  other  cases  cited  1  Story's  Eq.  191,  note  3 ;  also, 
Wigram  on  Extr.  Bv.  92)  93,  et  seq. 

The  courts  in  this  country,  as  well  as  in  England,  have  undoubtedly  been  misled  in  a 
few  instances  by  Beaumont  v.  Fell,  and  other  kindred  anomalies.  In  the  main,  however, 
the  broad  line  which  separates  between  simple  interpretation  of  what  is  in  the  instrument, 
and  direct  evidence  of  intention,  independent  of  the  instrument,  has  been  quite  steadily 
kept  in. view. 
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In  respect  to  wills,  perhaps  enough  has  been  already  said,  in  the  note  just  referred  to, 
and  various  other  notes  under  the  preceding  section  of  the  present  head,  to  show  when 
extrinsic  evidence  is  admissible,  and  when  not.  The  latter  class  of  instances,  howfever, 
belong  most  appropriately  to  the  section  we  are  upon,  and  a  few  additional  observations 
in  respect  to  them  may  be  useful. 

In  general,  if  the  terms  used  in  a  will  are,  in  respect  to  extrinsic  circumstances  capa- 
ble of  being  satisfied  according  to  their  plain,  ordinary,  and  popular  sense  (see  post,  note 
521),  parol  evidence  to  prove  that  the  testator  intended  to  use  them  in  either  a  more 
limited  or  enlarged  sense,  is  inadmissible,  ^eepost,  note  511.  Thus,  in  Hand  v.  Hoff- 
man (3  Halst.  R.  71)  land  devised  was  described  as  "  all  that  part  of  cedar  swamp,  to  the 
eastward  of  the  aforesaid  run  and  branch  below  said  saw  mill ;"  held,  that  extrinsic  evi- 
dehce  tending  to  show  that  the  testator  called  a  portion  of  his  cedar  swamp  eastward  of 
the  run  and  branch,  and  below  the  mill,  his  grist  mill  tract,  and  thus  exempt  it  from  the 
devise,  could  not  be  allowed.  Here,  the  testator  had  a  cedar  swamp,  corresponding  with 
the  description,  i.  e.,  lying  east  of  the  run,  &e.,  and  below  the  mill ;  and,  therefore,  evi- 
dence going  to  show  that  he  intended  to  devise  only  apart  oi  it,  when  he  had  expressly 
said  all,  &c.,  would  tend  to  abridge  the  natural  import  of  the  terms  used.  It  was  not 
denied  but  that  evidence  of  the  situation  and  circumstances  of  the  testator  and  his  pro- 
perty was  admissible ;  but  that  disclosed  no  ambiguity ;  indeed,  it  only  showed  that  there 
was  a  fair  subject  matter,  upon  which  the  description  might  take  effect,  without  doing 
violence  to  the  language  used. 

Where  a  devise  was  as  follows  :  "  I  give,  &o.,  the  farm  I  now  occupy,"  and  the  inquiry 
into  the  circumstances  of  the  testator  showed  that  he  was  in  the  actual  possession  of  lands 
coming  within  the  sdescription,  at  the  time  of  making  the  will ;  held,  that  oral, 
*639  evidence  evincing  an  intent  to  *pass  lands  previously  leased  by  the  testator  to  A. 
and  then  occupied  by  A.,  was  inadinissible,  for  that  would  be  not  to  explain,  but  to 
show  mistake.  Jackson  ex  dem.  Van  Veohten  v.  Sill,  11  John,  K.  201.  See  Moore  v. 
Jackson  ex  dem  Erwin,  4  Wend.  58,  65. 

Where  a  testator,  by  the  terms  of  his  will,'  gave  his  wife  the  use  of  his  estate  during 
widowhood,  remainder  in  fee  to  his  son  ;  held,  that  parol  evidence  to  prove  the  testator 
intended  to  give  his  wife  the  use  of  the  estate,  at  all  events,  till  his  children  should 
become  of  age,  and  that,  by  the  mistake  of  the  scrivener,  it  was  drawn  otherwise,  was 
inadmissible.  Avery  v.  Chappel,  6  Conn.  R.  370 ;  Chappel  v.  Avery,  Id.  31.  See  also 
Farrar  v.  Ayres,  5  Pick,  404,  409. 

A  recital  in  a  will  by  the  owner  in  fee 'of  lands,  that  he  had  conveyed  it  to  D.,  &c,  was 
construed  to  import  that  he  had  conveyed  it  iu  fee ;  and  held,  that  parol  evideince  going 
to  show  that  the  testator  and  D.  had  frequently  declared,  that  D.  was  only  to  have  a  life 
estate  in  the  lands,  was  inadmissible.    Den  ex  dem.  Golden  v.  Cornell,  3  John.  Cas.  174. 

A  testator,  having  real  and  personal  estate,  devised  his  farm  to  his  son,  directing  in 
terms  that  he  should  pay  certain  pecuniary  legacies  to  other  of  his  children,  and  then 
added :  '■  also  J.  H.  is  to  have  $350,  also  to  F.  H.  $100,"  and  appointed  the  devisee  one  of 
his  executors ;  held,  that  the  direction  to  the  devisee  to  pay,  applied  to  all  the  legacies 
and  charged  the  land ;  but  not  so  as  to  exclude  the  aid  of  the  personal  estate ;  it  not 
appearing  on  the  face  of  the  will,  that  all  the  personal  property  had  been  bequeathed. 
And  though  this  might  be  the  fact,  yet  parol  evidence  could  not  be  received  to  vary  the 
construction,  as  it  stood  on  the  face  of  the  will.  Tole  et  ux.  v.  Hardy,  6  Cow.  R  333. 
(See  Martin  V.  Ballou,  13  Barb.  119.) 

(Where  a  married  woman  having  a  power  of  appointment,  executed  her  will  in  general 
terms  without  referring  to  the  will  giving  her  that  power,  it  was  held  tfeat  the  circum- 
stances and  condition  of  the  property  might  be  shown,  and  that  the  will  executed  by  her 
was  a  valid  execution  of  the  power.     White  v.  Hicks,  43  Barb.  64.) 

Where  the  testator  bequeathed  "all  the  rest,  residue,  &c.,  of  ihe  moneys  belonging  to 
his  estate,  to,"  &c. ;  held,  that  there  appearing  to  be  moneys,  in  the  popular  sense  of  the 
term,  left  by  the  testator  (t.  «.,  gold,  silver,  or  bank  bills),  extrinsic  evidence  was  inadmis- 
sible to  show  that  he  intended  to  include  promissory  notes,  bonds,  mortgages,  or  other 
securities.    Mann  v.  Mann's  Ex'rs,  1  John.  Ch.  R.  331 ;  S.  C,  on  appeal,  14  John.  R.  1. 

And  where  a  bequest  to  a  daughter  was  of  "  the  slaves,  &c.,  which  the  testator  had  put 
into  her  possession ;"  it  appearing  that  upon  the  marriage  of  the  daughter,  several  years 
before  the  making  of  the  will,  the  testator  had  given  her  a  negro  girl  and  boy  ;  held,  that 
slaves  hired  by  the  testator  to  the  daughter's  husband  could  not  pass,  and  parol  evidence 
to  show  that  they  were  intended,  was  inadmissible.  Breckenridge  v.  Duncan,  1  Marsh. 
Ken.  R.  50. 

A  testator  bequeathed  stock  in  a  bank  to  his  two  daughters,  but  directed  that  the  stock 
should  stand  in  the  name  of  the  executor  till  the  expiration  of  the  bank's  charter,  he  (the 
executor)  to  pay  the  daughter  the  dividends.  Afterward  the  charter  was  renewed.  Yet 
held,  that  the  expiration  of  the  original  charter,  existing  at  the  date  of  the  will,  was 
meant  by  the  testator ;  and  parol  evidence  of  his  declarations,  showing  that  he  expected 
the  original  charter,  would  be  renewed,  with  a  view  of  brining  the  renewed  charter 
within  the  intent  expressed,  was  Inadmissible.    Barrett  v.  Wright,  18  Pick.  45. 

Where  a  devise  was  to  the  testator's  "  children,"  and  it  appeared  he  had  children  of 
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*640     *The  case  of  Miller  agt.  Travers,(l)  affords  a  good  illustration  of 
this  rule.     The  facts  of  the  case  were  as  follows : 

his  own,  and  also  step-children ;  held,  that  parol  evidence  to  show  that  the  testator  meant 
to  include  his  step-children  along  with  the  others,  was  inadmissible.  Fouke  v.  Kemp's 
Lessee,  5  Har.  &  John.  135.  Semble,  however,  that  had  the  inquiry  into  the  circumstances 
of  the  testator  resulted  in  showing  that  he  had  no  child  of  his  own,  or  only  one,  the  step- 
children might  have  taken.     See  Gill  v.  Shelly,  2  Russ.  &  M.  336,  stated  ^o«i,  note  510. 

(Extrinsic  evidence  is  admissible  with  a  view  to  ascertain  the  sense  in  which  the  testa- 
tor used  a  well-known  word,  hei/ra,  in  different  parts  of  the  will.  Terpenning  v.  Skinner, 
30  Barb.  373.  And  with  a  view  to  ascertain  the  person  intended  as  the  legatee  or  devisee. 
Hart  V.  Marks,  4  Bra^df.  161.  With  a  view  to  ascertain  the  subject  matter  of  a  gift  or 
devise,  and  to  remove  a  doubt  raised  by  parol  evidence.  Tillotson  v.  Kace,  32  N.  Y.  132. 
To  designate  a  boundary  line,  a  cross  fence,  mentioned  in  the  will.  M'Call  v.  Gillespie,  6 
Jones,  Law,  (N.  C.)  533.  But  not  to  show  an  unexpressed  intention.  Loring  v.  Wood- 
ward, 41  N.  H.  391 ;  Hunt  v.  White,  24  Texas,  643.  Or  to  show  what  the  testator 
intended  to  write  in  the  will.  Allen  v.  Van  Meter,  1  Met.  (Ky.)  264.  But  it  seems  his 
instructions  to  prepare  the  will  may  be  shown  to  explain  the  words  used.  Nolan  v.  Bol- 
ton, 35  Geo.  352.  And  a  long  continued  user  under  the  will  to  construe  doubtful  terms. 
Dublin  Case.  38  N.  H.  459.) 

A  devise  of  a  house,  with  the  reservation  as  follows :  "  Reserving,  however,  two  of  the 
rooms  of  said  house,  for  the  use,  and  during  the  life  of  W.  I  desire  that  W.  may  have 
the  choice  of  those  two  rooms  which  shall  the  best  suit  her,  because  I  desire  that  the  said 
W.  should  be  sure  of  a  shelter  during  the  time  she  may  have  to  live."  The  will  was  in 
French ;  but  the  above  was  conceded  to  be  a  correct  translation,  with  the  exception  of  the 
word  rooms,  which,  in  the  original,  was  written  "  chambres,  and,  as  was  contended, 
would  confine  W.'s  choice  to  two  sleeping  or  upper  rooms ;  but  it  seems  to  have  been 
interpreted  by  the  translator,  and  by  the  court,  as  answering  to  the  English  word  rooms. 
W.,  after  the  testator's  death,  was  required  to  select  the  rooms,  which  she  did,  by  taking 
possession  of  the  two  apartments  on  the  first  floor,  nearly  equal  in  value  to  all  the  rest  of 
the  house  ;  but  instead  of  occupying  them,  she  rented  them  out.  Various  cx>llateral  cir- 
cumstances were  admitted  (without  objection)  respectj^g  the  situation  of  the  house,  and 
the  manner  in  which  it  had  been  used  by  the  testator ;  e.  g.  that  it  was  a  three  story 
house  in  the  Diamond,  on  Market  Square,  in  which  every  house  has  a  front  room  below 
occupied  as  a  shop  or  oflBce ;  that  the  house  had  two  front  doors,  one  of  which  opened 
directly  into  the  front  apartment ;  that  it  was  so  used  by  the  testator  when  he  made  his 
will ;  that  W.  was  his  housekeeper,  and  occupied  the  other  apartment  of  the  house,  &c., 
&c.  The  question  raised  was,  whether  the  reservation  gave  W.  an  estate  for  life  in  the 
rooms,  which  she  might  dispose  of,  or  a  mere  easement  for  her  personal  use.  The  former 
was  held  to  be  the  fair  construction  ;  and  the  right  of  inferring  from  the  parol  evidence  a 
different  intent,  was  denied.  "  It  is  desirable,"  said  the  court,  "  that  such  evidence  should 
be  avoided,  that  all  persons  may  judge  from  the  face  of  the  instrument  itself,  of  the  extent 
of  the  devise.  The  modern  doctrine  is,  that  where  a  subject  matter  exists  which  satisfies 
the  terms  of  the  will,  and  to  which  they  are  applicable,  there  is  no  latent  ambiguity. 
Evidence  is  only  admitted  delwrs  the  will  from  necessity,  to  explain  that  which  would 
otherwise  have  had  no  operation.  In  all  the  cases  which  have  been  decided,  I  can  find 
none  where  parol  evidence  has  been  admitted  on  the  ground  of  a  latent  ambiguity,  in  a 
case  similar  tojihe  present.  There  is  a  subject  matter  to  which  the  devise  applies,  and  no 
necessity  can  be  alleged  for  the  admission  of  parol  evidence  to  give  effect  to  this  part  of 
the  will."  Wushtoff  v.  Dracourt,  3  Watts'  R.  249. 
(1)  Ut  mpra. 

A  devise  of  "all  my  homestead  farm  in  said  Dover,  being  the  same  farm  whereon  I  now 
IWe,  and  the  same  that  was  devised  to  me  by  my  honored  father,"  has  been  held  to  give 
the  devisee  what  constituted  the  homestead  farm,  though  it  included  a  piece  of  land  not 
devised  to  the  testator  by  his  honored  father.  Drew  v.  Drew,  8  Foster  (N.  H.)  489.  When 
the  language  of  the  will  is  explicit  and  plain,  it  must  govern  ;  and  no  evidence  can  be 
received  to  show  that  the  testator  meant  something  different  from  what  he  has  declared. 
Walston  V.  White,  5  Md.  297.  Nor  is  the  motive  material  where  the  intention  is  plainly 
declared.  Hilliard  v.  Kearney,  1  Busbee  Eq.  (N.  C.)  321.  But  doubtful  phrases  may  be 
explained  by  proof  of  the  surrounding  circumstances  (Schappert  v.  Gillam,  6  Rich.  Eq. 
(S.  C.)  83) ;  and  the  court  will  sometimes  supply  words,  to  effect  the  intention  which  is 
plainly  manifested.  Cleland  v.  Waters,  16  Geo.  496.  At  the  same  time  it  is  held  that 
apparent  ambiguities  cannot  be  removed,  nor  omissions  supplied,  nor  the  language  used 
varied  or  contradicted,  by  parol  evidence.  Worman  v.  Teagarder,  2  Ohio  (N.  S.)  380  ;  27 
Ala.  489.  When  the  intention  of  the  testator  is  plainly  expressed,  tho  surrounding' cir- 
cumstances, «.  g.,  the  situation  of  his  family  or  property,  will  not  be  considered.  Brearley 
V.  Brearley,  1  Stockt.  (N.  J.)  21.  But  those  circumstances  are  always  important  and 
admissible  to  explain  ambiguities  or  obscurities  in  the  language  used  (Wootton  v  Redd's 
Ex'rs,  12  Qratt.  (Va.)  196 ;  Rewalt  v.  Ulrich,  23  Penn.  State  R.  388 ;  Mitchell  v.  Mitchell's 
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The  testator  by  Ms  will,  duly  executed,  devised  "all  his  freehold  and  real 
estates  whatsoever,  situate  in  the  county  of  Limerick,  and  in  the  city  of 
Limerick,"  to  certain  trustees  therein  named  and  their  heirs.  At  the  time  of 
making  his  will  he  had  no  real  estate  in  the  county  of  Limerick,  but  he  had 
a  small  real  estate  in  the  city  of  Limerick,  and  considerable  real  estates 
situate  in  the  county  of  Clare.  The  real  estate  in  the  city  of  Limerick  was 
admitted  to  have  passed  under  the  devise,  but  the  plaintiff  contended  that 
he  was  at  liberty  to  show,  by  parol  evidence,  that  the  testator  intended  his 
estates  in  the  county  of  Clare  also  to  pass  under  the  same  devise. 

Upon  the  hearing  of  the  cause  the  vice-chancellor  had  ordered  that  the 
parties  should  proceed  to  a  trial  at  law-  on  the  issue,  whether  the  testator 
did  devise  his  estates  in  the  county  of  Clare.  Against  this  part  of  the 
devise  the  heir  at  law  appealed ;  and  upon  the  hearing  of  the  appeal 
*641  the  *Lord  Chancellor  requested  the  assistance  of  Tindal,  C.  J.,  and 
Lord  Lyndhurst,  C.  B.,  the  former  of  whom  delivered  their  joint 
opinion,  that  parol  evidence  was  not  admissible  to  show  the  testator's  inten- 
tion to  have  been  that  his  real  estates  in  the  county  of  Clare  should  pass  by 
his  wUl. 

The  following  passages,  from  the  judgment  of  the  lord  chief  justice,  will 
fully  explain  the  principles  upon  which  the  proposed  evidence  was  consid- 
ered inadmissible : 

"  The  general  character  of  the  parol  evidence  which  the  plaintiff  contends 
he  is  at  liberty  to  produce,  in  order  to  establish  such  intention  in  the 
devisor,  is  this :  first,  that  the  estate  in  the  city  of  Limerick  is  so  small,  and 
so  disproportioned  to  the  nature  of  the  charges  laid  upon  it,  and  the  trusts 
which  are  declared,  as  to  make  it  manifest  there  must  have  been  some  mis- 
take :  and  in  order  to  show  what  that  mistake  was,  the  plaintiff  proposes  to 
prove,  that  in  the  copy  of  the  will  which  had  been  submitted  to  the  testator 
for  his  inspection,  and  had  been  approved  and  returned  by  him,  the  devise 
in  question  stood  thus :  '  All  my  freehold  and  real  estates  whatsoever 
situate  in  the  counties  of  Clare,  Limerick,  and  in  the  city  of  Limerick ;'  and 
to  prove  also,  that  the  testator  directed  some  alterations  to  be  made  in  other 
parts  of  his  will,  and  that  the  same  copy  of  the  will,  accompanied  with  a 
statement  of  the  proposed  alterations,  was  sent  by  the  testator's  attorney 
to  his  conveyancer,  in  order  that  such  alterations  might  be  reduced  into 
proper  form ;  and  that  upon  such  occasion  the  conveyancer,  besides  making 
the  alterations  directed,  did  by  mistake,  and  without  any  authority,  strike 
out  the  words  'counties  of  Clare,'  and  substitute  the  words  'county  of  in 
lieu  thereof,  so  as  to  leave  the  devise  in  question  in  the  same  precise  form  as 
it  now  stands  in  the  executed  will.  The  plaintiff  further  proposes  to  prove, 
that  a  fair  copy  of  the  will  so  altered  was  sent  to  the  testator,  who,  after 
having  kept  it  by  him  for  some  time,  executed  the  same  in  the  manner 
required  by  law,  without  adverting  to  the  alteration  above  pointed  out. 
Indeed,  without  entering  more  minutely  into  the  detail  of  the  evidence,  it 
may  be  taken,  for  the  purpose  of  the  argument,  that  if  parol  evidence  was 
admissible  by  law,  the  evidence  tendered  in  this  case  would  be  sufficient  to 
establish,  beyond  contradiction,  the  intention  of  the  testator  to  have  been 
to  include  his  estates  in  Clare  in  the  devise  to  the  trustees. 

"  Upon  the  fullest  consideration,  however,  it  appears  to  the  lord  chief 
baron  and  myself,  that  admitting  it  may  been  shown  from  the  description  of 
the  property  in  the  city  of  Limerick,  that  some  mistake  may  have  arisen, 
yet  still,  as  the  devise  in  question  has  a  certain  operation  and  effect,  namely, 
the  effect  of  passing  the  estate  in  the  city  of  Limerick,  and  as  the  intention 
of  the  testator  to  devise  any  estate  in  the  county  of  Clare  cannot  be  collec- 
ted from  the  will  itself,  nor  without  altering  or  adding  to  the  words  used 

Lessee,  6  Md.  324) ;  or  to  apply  the  description  to  the  subject  matter.    Dodge  v.  Potter, 
18  Barb.  193.    So  also  in  the  execution  of  a  power  by  will.    White  v.  Hicks,  43  Barb.  64. 
Vol,  IL  68 
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in  the  will,  such  inteation  cannot  be  supplied"  by  the  evidence  proposed  to 
be  given."  .    > 

His  Lordship  then  proceeded  to  consider  the  rule  as  to  the  admission 
*642  of  *parol  evidence  for  removing  a  difficulty  in  the  application  of  the 
words  of  a  will,  where  such  difficulty  had  been  introduced  by 
extrinsic  evidence  (1)  and  he  pointed  out  that  the  cases  to  which  this  rule 
applied  ranged  themselves  into  two  classes:  1.  Where  more  than  one 
person  or  thing  are  shown  to  answer  the  description  used  by  the  testator ; 
and,  2.  Where  the  description  is  shown  to  be  true  in  part^  but  is  not  true  in 
every  particular.     His  Lordship  then  continued  as  follows : 

"  But  the  case  now  before  the  court  does  not  appear  to  fall  within  either 
of  these  distinctions.  There  are  no  words  in  the  will  which  contain  an 
imperfect,  or  indeed  any  description  whatever,  of  the  estates  in  Clare.  The 
present  case  is  rather  one  in  which  the  plaintiff  does  not  endeavor  to  apply 
the  description  contained  in  the  will  to  the  estates  in  Clare,  but  in  order  to 
make  out  such  intention  is  compelled  to  introduce  new  words  and  a  new 
description  into  the  body  of  the  will  itself 

"  The  testator  devises  all  his  estates  in  the  county  of  Limerick  and  the 
city  of  Limerick.  Thereris  nothing  ambiguous  in  this  devise  on  the  face  of 
the  will.  It  is  found,  upon  inquiry,  that  he  has  property  in  the  city  of  Lim- 
erick which  answers  to  the  description  in  the  will,  but  no  property  in  the 
county.  This  extrinsic  evidence  produces  no  ambiguity,  no  difficulty  in 
the  application  of  the  words  of  his  will  to  the  state  of  the  property  as  it 
really  exists.  The  natural  and  necessary  construction  of  the  will  is,  that 
it  passes  the  estate  which  he  has  in  the  city  of  Limerick,  but  passes  no  estate 
in  the  county  of  Limerick,  where  the  testator  had  no  estate  to  answer  that 
description. 

"The  plaintiff,  however,  contends  that  he  has  a  right-  to  prove  that  the 
testator  intended  to  pass  not  only  the  estate  in  the  city  of  Limerick,  but  an 
estate  in  a  county  not  named  in  the  will,  namely,  the  county  of  Clare,  and 
that  the  will  is  to  be  read  and  construed  as  if  the  word  Clare  stood  in  the 
place  of  or  in  addition  to  that  of  Limerick. 

"  But  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic  evi- 
dence to  apply  the  intention  of  the  testator,  as  it  is  to  be  collected  from  the 
will  itself,  to  the  existing  state  of  his  property ;  it  is  calling  in  extrinsic 
evidence  to  introduce  into  the  will  an  intention  not  apparent  upon  the  face 
of  the  will.  It  is  not  simply  removing  a  difficulty,  arising  from  a  defective 
or  mistaken  description ;  it  is  making  the  will  speak  upon  a  subject  on  which 
it  is  altogether  silent,  and  is  the  same  in  effect,  as  the  filling  up  a  blank 
which  the  testator  might  have  left  in  his  will.  It  amounts,  in  short,  by  the 
admission  of  parol  evidence,  to  the  making  of  a  new  devise  for  the  testator, 
which  he  is  supposed  to  have  omitted. 

"  Now,  the  iirst  objection  to  the  introduction  of  such  evidence  is,  that  it 

is  inconsistent  with  the  rule  which  reason  and  sense  lay  down,  and  which 

has  been  universally  established  for  the  construction  of  wills,  namely, 

*643     that  *the  testator's  intention  is  to  be  collected  from  the  words  used 

in  the  will,  and  that  words  which  he  has  not  used  cannot  be  added. 

Denn  v.  Page.(l) 

"But  it  is  an  objection  no  less  strong,  that  the  only  mode  of  proving 
the  alleged  intention  of  the  testator  is,  by  setting  up  the  draft  of  the  will 
against  the  executed  will  itself  As,  however,  the  copy  of  the  will  which 
omitted  the  name  of  the  county  of  Clare  was  for  some  time  in  the  custody 
of  the  testator,  and,  therefore,  open  for  his  inspection,  which  copy  was  after- 
wards executed  by  him  with  all  the  formalities  required  by  the  Statute  of 
Frauds,  the  presumption  is,  that  he  must  have  seen  and  approved  of  the 

(1)  See  past.  Sect.  4,  as  to  Latent  Ambiguities ;  3  T.  R,  87. 

(2)  3  T.  B.  87. 
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alteratioB,  rather  than  that  he  overlooked  it  by  mistaike.  It  is  unnecessary 
to  advert  to  the  danger  of  allowing  the  draft  of  the  will  to  be  set  up  as 
of  greater  authority  to  "evince  the  intention  of  the  testator  than  the  will 
itself,  after  the  will  has  been  solemnly  executed,  and  after  the  death  of  the 
testator.  If  such  evidence  is  admissible  to  introduce  a  new  subject  matter 
of  devise,  why  not  also  to  introduce  the  name  of  a  devisee,  altogether 
omitted  in  the  will?  If  it  is  admissible  to  introduce  new  matter  of  devise, 
or  a  new  devisee,  why  not  to  strike  out  such  as  are  contained  in  the  exe- 
cuted will  ?  ■The  eifect  of  such  evidence  in  either  case  would  be  that  the 
will,  though  made  in.  form  by  the  testator  in  his  lifetime,  would  really  be 
made  by  the  attorney  after  his  death;  that  all  the  guards  intended  to 
be  introduced  by  the  Statute  of  Frauds  would  be  entirely  destroyed,  and 
the  statute  itself  virtually  repealed. 

Parol  evidence  not  admissible  to  add  a  new  subject  matter  or  new  devisee. 
"  Upon  examination  of  the  decided  cases  on  which  the  plaintiff  has  relied 
in  argument,  no  one  will  be  fcwmd  to  go  the  length  of  supporting  the 
proposition  which  he  contends  for;  on  the  contrary,  they  will  all  |)e ipound 
consistent  with  the  distinction  above  adverted  to, — that  aji;  iihoertainty, 
which  arises  from  applying  the  description  contained  in  the  will  either  to 
the  thing  devised,  or  to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence;  but  that  a  new  subject  matter  of  devise,  or  a  new  devisee,  where 
the  will  is  entirely  silent  upon  either,  cannot  be  imported  by  parol  evidence 
into  the  will  itself." 

His  Lordship  then  proceeded  to  examine  the  principal  authorities  upon 
the  subject,(l)  and  concluded  thus  : 

"  As  well '  therefore,  upon  the   authority  of  the  cases,  and  more 
*644     *particularly  of  that  which  is  last  referred  to,(2)  as  upon  reason  and 
principle,  we  think  the  evidence  offered  by  the  plaintiff  would  be 
inadmissible  upon  the  trial  of  the  issue,  and  that  it  would  therefore  be  use- 
less to  grant  the  issue  in  the  terms  directed  by  the  vice-chancellor."  (3) 

From  the  decision  in  Miller  agt.  Travers,  this  principle  and  general 
rule  may  be  deduced,  that  no  extrinsic  evidence  of  the  testator's  intention 
is  admissible,  for  the  purpose  of  introducing  new  words,  and  a  new  descrip- 
tion, into  the  body  of  the  will  itself, — in  other  words,  for  the  purpose  of 
introducing  into  the  will  an  intention  not  apparent  upon  the  face  of  the 
wUl :  and  the  reason  given  for  this  rule  is,  because  the  testator's  intention 
is  to  be  collected  from  the  words  used  in  the  will,  and  that  words  which  he 
has  not  used  cannot  be  added. 

Deeds,  and  other  writings.  Extrinsic  evidence  is  not  admissible  either 
to  contradict,  add  to,  subtract  from,  or  vary  the  terms  of  a  deed.  (4)     "  It 

(1)  Lowe  v.  Huntingtower  (Lord),  4  Russ.  581,  n. ;  Standen  v.  Standen,  3  Ves.  589  ;  Mos- 
ley  V.  Massey,  8  East,  149  ;  Selwood  v.  Mildmay,  3  Ves.  306  ;  Qoodtitle  v.  Southern,  1  M. 
&  S.  399-;  Day  v.  Trigg,  1  P.  Wma.  386  ;  Hunt  v.  Hort,  3  Bro.  C.  C.  311  ;  Doe  d.  Oxendeu 
V.  Chicliester,  4  Dow,  65 ;  Newburgh  v.  Newburgh,  3  Madd.  364.  See  further.  Doe  d. 
Dunning  v.  Cranstoun,  7  M.  &  W.  1 ;  Doe  d.  Brown  v.  Brown,  11  East,  441 ;  Doe  d.  Browne 
V.  Greening,  3  M.  &  S.  171 ;  Doe  d.  Tyrrell  v.  Lyford,  4  Id.  550 ;  Doe  d.  Preedy  v.  Holton, 
4  A.  &  B.  76 ;  Jarm.  on  Wills,  p.  360. 

(3)  8c.  Newburgh  v.  Newburgh,  ut  supra. 

(3)  The  Lord  Chancellor  expressed  his  concurrence  with  this  judgment,  and  determined 
that  the  issue  could  not  be  granted  as  ordered  by  the  vice-chancellor ;  and  the  order  of  the 
vice-chanoeUor  was  accordingly  reversed. 

(4)  Countess  of  Eutland's  Case,  5  Bep.  36  a.  For  examples,  see  Buckler  v.  MUlerd,  3 
Vent.  107 ;  Tinney  v.  Tinney,  3  Atk.  8 ;  1  Wils.  34 ;  Imham  (Lord)  v.  Child,  1  Dick.  554  ; 
Brydges  v.  Chaudos  (Duke),  3  Ves.  417 ;  Haynes  v.  Hare,  1  H.  Bl.  659 ;  Clifton  v.  Walmes 
ley,  5  T.  B.  567 ;  Ex  parte  Hooper,  3  Bose,  338. 

The  following  American  cases  are  cited  as  a  further  illustration  of  the  rule  stated  in 
the  text.  Butler  v.  Gale,  1  WUliama  (VtJ  739  ;  Todd  v.  Philhower,  4  Zabr.  (N.  J.)  796 ; 
Ck)ok  V.  Whiting,  16  111.  480 ;  Ware  T.  Eichardson,  3  Md.  505  ;  In  re  Young's  Estate,  3 
Md.  Ch.  Decis.  461.    See  MorreU  v.  Cook,  35  Maine,  207. 
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would  be  inconvenient,"  says  Lord  Coke,  "  that  matters  in  writing,  made 
by  advice  and  on  consideration,  and  which  finally  import  the  certain  truth 
of  the  agreement  of  the  parties,  should  be  controlled  by  an  averment  of 
parties,  to  be  proved  by  the  uncertain  testimony  of  slippery  memory ;  and 
it  would  be  dangerous  to  purchasers  and  all  others  in  such  cases,  if  such 
nude  averments  against  matter  in  writing  should  be  admitted."(l) 

Extrinsic  circumstances  may  be  proved  to  apply  the  description  in  the  deed  to  its  subject 
matter,  or  to  render  the  description  certain  (Dodge  v.  Potter,  18  Barb.  193 ;  Carnley  v. 
Stanfield,  10  Texas,  546 ;  Abbott  v.  Pike,  33  Maine,  304 ;  Bates  v.  Bower,  17  Mis.  (3 
Bennett)  550) ;  or  to  explain  a  latent  ambiguity  (Breeding  v.  Taylor,  13  B.  Men.  477) ;  or 
to  show  the  condition  of  the  premises,  where  a  right  to  flow  land  arises  out  of  that  con- 
dition (Hadden  v.  Shoutz,  15  111.  581) ;  or  to  determine  and  define  a  conveyance  of  water 
power  (Wyman  v.  Farrar,  85  Maine,  64) ;  or  define  the  things  appurtenant  to  the  premises 
(Lathrop  v.  Blake,  3  Foster  (N.  H.)  46). 

(1)  In  the  Countess  of  Rutland's  Case,  5  Rep.  36  a. 

Note  487.  —  There  seems  to  be  no  material  distinction  between  wills  and  deeds  of  con- 
veyance, in  regard  to  the  admissibility  of  parol  ^evidence  to  ascertain  the  intention. 
Deeds  require  particular  words  in  particular  cases  to  express  a  given  purpose  ;  but  when 
that  requisition  is  complied  with,  the  rules  of  construction  are,  in  general,  the  same  ;  for 
the  intention  is  to  be  sought  for  in  all  alike.  See  Wright  v.  King,  3  T.  R.  470 ;  Wigram 
on  Extr.  Ev.  58,  note  6. 

Hence  a  court,  in  the  exercise  of  the  office  of  construction,  must,  in  respect  to  deeds  as 
well  as  wills,  limit  itself  to  the  inquiry — ^what  intention  do  the  words  of  the  instru- 
*645  ment  express  ? — *without  regard  to  any  intention  independent  of  the  words.  And 
the  facts  aMunde  material  to  the  above  question  being  proved,  no  further  evidence 
of  that  nature  can  be  received  ;  for,  in  the  laguage  of  our  author,  "  parol  evidence  is  not 
admissible  to  contradict,  or  vary,  or  add  to,  the  terms  of  a  deed."  To  the  general  rule,  see 
Sittings  V.  Hall,  1  Harr.  &  John.  14 ;  King  v.  King,  7  Mass.  R.  496 ;  Faw  v.  MarsteUer,  7 
CrancE,  39 ;  South  Carolina  Society  v.  Johnson,  1  McCord's  R.  41 ;  Barkley  v.  Barkley,  3 
McCord's  R.  369  ;  Hawes  v.  Barker,  3  John.  R.  506  ;  Richards  v.  Killam,  10  Mass.  R.  339 ; 
Brown  v.  Cobb,  10  Lou.  R.  (Curry),  173 ;  O'Hara  v.  Hall,  4  Dall.  R.  340 ;  Clark  v.  McMillan, 

3  N.  Car.  Law  Repos.  365  ;  United  States  v.  Thompson,  1  Gall.  R.  388 ;  Church  v.  Church, 

4  Yeates'  R.  381 ;  Thompson  v.  White,  1  Dall.  R.  436  ;  McDermot  v.  U.  S.  Ins.  Co.,  3  Ser. 
&  Rawle,  607 ;  Howard  v.  Rogers,  4  Harr.  &  John.  378 ;  Hale  v.  Henrie,  3  Watts's  R.  153 ; 
Tymason  v.  Bates,  14  Wend.  671 ;  Moser  v.  Libenguth,  8  Rawle,  438  ;  Heagy  v:  Umberger, 
10  Ser.  &  Rawle,  348 ;  Iddings  v.  Iddings,  7  Ser.  &  Rawle,  114  ;  Mc Williams  v.  Martin,  12 
Id.  869 ;  Pooser  v.  Tyler,  1  McCord's  Ch.  R.  18 ;  Holmes  v.  Simons,  3  Dess.  Eq.  R.  149 ; 
Meads  v.  Lansing,  1  Hopk.  Ch.  R.  134 ;  Hoffman  v.  Coster,  8  Whart.  R.  453. 

Where  a  deed  of  gift  imported  an  absolute  estate  in  fee  in  the  donee  and  was  capable 
of  being  satisfied  as  such,  parol  evidence  was  held  inadmissible  to  show  that  the  donor 
intended  to  give  a  life  estate  only,  with  a  limitation  to  the  defendants.  Pooser  v.  Tyler, 
1  McCord's  Ch.  R.  18.  Nor  can  it  be  shown  in  this  way,  that  by  mistake  one  tract  was 
inserted  in  a  deed,  instead  of  another  (Bell  v.  Morse,  6  N.  H  R.  305) ;  one  course,  distance 
or  monument,  instead  of  another  (Jackson  ex  dem.  Putnam  v.  Boweu,  1  Cain.  R.  358 ; 
Milling  v.  Crankfield,  1  McCord's  R.  859 ;  Den  ex  dem.  Osborn  v.  Coward,  3  Murph.  R. 
77  ;  Hamilton's  Lessee  v.  Cawood,  3  Harr.  &  McHen.  437  ;  Linscott  v.  Fernald,  5  Greenl. 
496) ;  or  that  a  description  of  lands  as  lying  "  between  A.  &  B.,"  was  intended  to  include 
those  termini,  or  either  of  them  (Revere  v.  Leonard,  1  Mass.  R.  91) ;  or  that  a  straight 
line  called  for  w'as  intended  to  be  a  curved  line  (Allen  v.  Kingsbury,  16  Pick.  835  ;  Dogan 
V.  Seekright,  4  Hen.  &.  Munf.  185 ;  stated  post) ;  or  that  part  of  the  premises  described 
were  intended  to  have  been  excepted  (Jackson  ex  dem.  Russell  v.  Croy,  18  John.  R.  437  ; 
Harvey  v.  Newton,  7  Pick.  89  ;  Jackson  ex  dem.  Webb  v.  Roberts'  Exeoutora,  11  Wend. 
436  ;  Snyder's  Lessee  v.  Snyder,  6  Binn.  R.  436 ;  Lock  v.  Whiting,  10  Pick.  379) ;  or  that  a 


their  deed  conveyed  to  R.  ' '  all  that  lot  or  parcel  of  ground  situate  and  lying  in  Baltimore 
town,  and  distinguished  on  the  plot  of  said  town  by  the  No.  85,  and  beginning  for  the 
same  at,"  &c.,  describing  the  land  by  courses  and  distances,  and  adding — "  To  liave  and 
hold  the  same  and  every  part  thereof  to  the  said  R."  &o.;  it  was  held,  that  the  entire  lot 
passed,  although  not  included  within  the  special  description  by  courses  and  distances ; 
and  parol  evidence  that  it  was  the  intention  not  to  convey  the  whole  lot,  but  only  that 
included  by  the  special  description,  was  rejected.  Buchanan's  Lessee  v.  Stewart,  3  Harr. 
&  John.  329.  See  the  cases  'post,,  note  530.  Nor  is  such  evidence  admissible  to  show  that 
.the  person  described  as  grantee  wag  not  the  one  intended  (Milling  v.  Crankfield,  1 
McCord's  R.  363 ;  See  Thompson  v.  Gray,  3  Stewart  &  Porter,  64,  65) ;  or  that  a  lease 
reserving  rent  to  A.  for  his  sole  use  was  intended  to  be  for  the  benefit  of  another  person 
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(Jackson  ex  dem.  Bonnell  v.  Foster,  12  Jolini  E.  488) ;  or  that  a  grant  of  a  right  of  way 
across  the  grantor's  lauds  was  intended  to  give  the  right  of  going  partly  across  and  then 
coming  out  at  another  place  on  the  .same  side  (Comstock  v.  Van  Deusen,  5  Pick.  R.  1 63  ; 
and  see  this  case,  and  others,  post,  note  510,  as  to  the  influence  of  user,  and  circumstances 
collateral  to  the  question  of  intent,  in  locating  a  way  obscurely  granted.)  Where  a  deed 
has  been  executed  to  several,  without  designating  in  what  proportions  they  are  to  hold, 
they  take  in  equal  proportions  ;  and  parol  proof  to  give  a  different  operation  to  the  deed 
is  inadmissible.  Treadwell  v.  Buckley,  4  Day's  -B.  395.  *  *  And  see  Brown  v.  Salton- 
stall,  3  Mete.  E.  423.    »    * 

A  deed  of  a  share  in  the  stock  of  a  manufacturing  corporation  imports  only  a  convey- 
ance of  the  grantor's  incoporeal  right  in  the  corporation  ;  and  parol  evidence  cannot  be 
given  to  show  that  it  was  intended  to  pass  his  interest  as  a  tenant  in  common  in  the 
realty  used  by  the  corporation,  but  not  a  part  of  the  corporate  property.  LeffingweU  v. 
Elliott,  8  Pick.  455.  See  per  Shaw,  C.  J.,  in  Brown  v.  Thorndike,  15  Id.  100, 101,  stated 
post,  note  510,  as  to  the  influence  of  circumstances  collateral  to  the  question  of  intent  in 
sncii  cases. 

It  has  been  held,  that  parol  evidence  is  inadmissible  to  contradict  a  sheriff's  deed 
*646  which  states  *a  sale  under  a  particular  execution,  by  showing  that  the  execution 
was  withdrawn  after  the  levy  and  sale.  Jackson  ex  dem.  Clowes  v.  Vanderheyden, 
17  John.  R.  167 ;  Jackson  ex  dem.  Feeter  v.  Sternberg,  20  Id.  49.  Quere,  however,  where 
the  object  is  to  show  that  there  was  no  authority  to  sell  in  the  sheriff's  hands  at  the  time ; 
for,  in  general,  the  recital  of  a  power,  so  far  from  being  conclusive,  is  not  even  prima 
fade  evidence  of  its  existence,  and  may  be  contradicted.  See  per  Edmonds  and  Seward, 
Senators,  in  Jackson  ex  dem.  Webb  v.  Robert's  Executors,  11  Wend.  430,  et  ieq.  But 
where  the  existence  of  the  power  recited  is  shown,  so  that  it  might  have  been  acted  upon 
at  the  time,  you  shall  not  contradict  the  deed  by  parol  evidence  that  the  sale  was  under  a 
different  power,  which  would  convey  a  different  interest.  Accordingly,  where  several 
executions  were  in  a  sheriff's  hands  under  such  circumstances  that  he  might  have  sold 
under  either  or  all  of  them,  and  the  sheriff's  deed  stated  the  sale  to  have  been  made  under 
aU  ;  held,  that  parol  proof  of  the  sheriff's  having  sold  a  portion  of  the  premises  under 
one  of  the  executions  was  inadmissible  to  vary  the  operation  of  the  deed.  Jackson  ex 
dem.  Webb  v.  Roberts'  Executors,  11  Wend.  422.  If  there  were  in  fact  two  executions, 
and  the  deed  should  state  a  sale  under  one  only,  you  could  not  be  allowed  to  vary  the 
operation  of  the  deed  by  showing  that  he  sold  under  both.  Id.  427,  per  Walworth,  Chan- 
cellor. It  may  be  shown,  however,  by  proof  aMunde,  that  a  distinct  part  of  the  premises 
was  sold  on  a  satisfied  execution,  and  thus  the  sale,  so  far,  will  be  avoided.  Id. ;  see 
Jackson  ex  dem.  Saunders  v.  Caldwell,  1  Cow.  E.  622;  Woodcock  v.  Bennett,  Id.  711. 
And  evidence  aliunde  is  always  admissible  by  way  of  applying  a  sufficient,  though  in  some 
respects  erroneous  reference  to  its  proper  object.    See  post,  note  514. 

Several  Massachusetts  cases  of  some  interest  relate  to  actions  upon  the  covenants  in  a 
deed.  The  defendant  conveyed  to  the  plaintiff  "  all  that  part  of  my  land  and  messuage 
which  I  purchased  of  J.  B.,  by  deed  dated  October  24th,  1826,  and  recorded  in  the  Ply- 
mouth registry  of  deeds,  book  165,  folios  19,  20,"  defining  it  by  metes  and  bounds  ;  and 
covenanted  against  all  incumbrances.  The  deed  from  J.  B.  reserved  a  right  of  way  over 
such  land,  for  the  purpose  of  taking  water  from  a  spring  situated  in  it ;  held,  in  an  action 
upon  this  covenant,  that  the  existence  of  the  easement  was  a  breach ;  that  the  reference 
to  the  deed  from  J.  B.  was  made  to  identify  the  land  conveyed,  and  not  for  the  purpose  of 
limiting  or  qualifying  the  estate  granted ;  and  that  parol  evidence  that  the  plaintiff  knew, 
at  the  time  of  the  execution  of  the  deed,  of  the  existence  of  the  easement,  expected  it  to 
remain,  and  bought  subject  to  it,  was  inadmissible  to  control  the  meaning  of  the  covenant, 
or  in  mitigation  of  damages.  Harlow  v.  Thomas,  15  Pick.  66.  So  also  in  Townsend  v. 
Weld  (8  Mass.  R.  146),  in  an  action  of  covenant  against  incumbrances ;  held,  that  the 
grantor  could  not  prove  the  grantee's  knowledge  of  an  existing  incumbrance  through 
which  he  had  been  evicted,  and  agreed  that  the  grantor  should  not  be  charged  in  the 
event  of  such  eviction.    See  Bveleth  v.  Crouch,  15  Id.  307  ;  Hovey  v.  Newton,  7  Pick.  29. 

In  Pennsylvania,  in  an  action  against  a  grantor  for  a  breach  of  covenant  of  general  war- 
ranty in  a  deed,  it  is  not  competent  for  the  grantor  to  prove  by  oral  testimony,  that,  at 
the  time  he  executed-  the  deed,  he  assigned  to  the  grantee  a  judgment  against  a  third 
person,  which  the  grantee  accepted  as  his  sole  security,  and  agreed  never  to  hold  the 
grantor  liable.    CoUingwood  v.  Irwin,  3  Watts'  R.  306. 

In  the  above  cases,  the  grantee's  knowledge  of  the  cotemporaneous  facts  to  which  the 
proposed  evidence  related,  was  lield  irrelevant,  both  in  respect  to  the  question  as  to  what 
was  intended  to  pass  by  the  deed,  and  the  point  of  damages.  "  The  intention,"  the  court 
said,  in  Harlow  v.  Thomas  {supra),  "  must  be  ascertained  from  the  instrument  itself,  and 
cannot  be  proved  aliunde."  Under  certain  circumstances,  however,  the  knowledge  of  a 
party  as  to  cotemporaneous  circumstances  may  become  material,  with  a  view  to  a  right 
interpretation  of  the  words  of  the  deed,  and  then  it  is  allowed  to  be  shown  as  a  fact  col- 
lateral to  the  question  of  intent.  See  post,  note  516 ;  also  Venable  v.  McDonald,  4  Dana, 
336,  and  other  cases  stated  post,  note  510.  In  Leland  v.  Stone  (10  Mass.  E.  459),  the  action 
was  on  a  covenant  of  seizin,  and  the  state  of  facts  existing  at  the  time,  evincing  that  the 
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grantee  well  knew  of  the  previous  conveyance  of  the  parcel  which  he  complained  of  hav- 
ing lost,  that  he  paid  nothing  for  it,  and  that  was  included  in  the  deed  to  him  by  mistake, 
was  allowed  to  be  shown  in  mitigation  of  damages  ^and  his  declarations  subsequent  to  the 
conveyance  were  admitted  to  establish  the  cotemporaneous  facts,  and  his  knowledge  of 
them.  Id.  461.  The  question  was  not  one  of  interpretation,  but  of  damages ;  and  they 
depended  upon  the  consideration  actually  paid  for  the  land  lost ;  hence,  assuming  that 
the  acknowledgment  of  consideration  in  the  deed  constituted  no  estoppel  against 
*647  showing  the  *real  facts  in  that  respect,  the  evidence  was  pertinent.  See  post,  note 
490.  See,  in  connection  with  Leland  v.  Stone,  the  remarks  made  concerning  it  in 
Comstock  V.  Van  De.usen,  5  Pick.  166  ;  also  in  Harlow  v.  Thomas,  15  Pick.  70,  where  the 
distinction  between  the  covenant  of  warranty  and  of  seizin,  in  this  respect,  was  directly 
adverted  to. 

Where  the  plaintiff  sought  to  make  the  estate  of  the  defendant's  intestate  liable,  on 
the  ground  that  the  intestate  was  a  joint  purchaser  of  the  lands  with  the  plaintiff;  it  ap- 
pearing that  the  plaintiff,  as  owner  of  the  whole  tract,  had  during  the  intestate's  life,  sold 
to  the  latter  one-half  of  it ;  held,  that  parol  evidence  of  the  joint  purchase  was  inadmis- 
sible, as  contradicting  the  plaintiff's  act  of  sale  to  the  defendant.  Walsh  v.  Texada's 
Syndics,  7  Mart.  Lou.  R.  331. 

A  mortgage  and  master's  deed  on  foreclosure,  absolute  on  their  face,  cannot  be  con- 
trolled or  varied  in  their  operation  by  parol  evidence  that  both  were  given  subject  to  a 
lease.    Sinclair  v.  Jackson  ex  dem.  Field,  8  Cowen's  K.  543. 

In  ejectment  by  a  mortgagee,  or  one  claiming  under  him,  held,  that  the  mortgage 
being  conditioned  for  the  payment  of  money,  parol  evidence  of  its  having  been  given  to 
indemnify  the  mortgagee  as  special  bail  for  the  mortgagor,  and  that  no  damage  had 
occurred,  was  inadmissible.  Jackson  ex  dem.  Dox  v.  Jackson,  5  Cowen's  R.  .173.  Where 
a  chattel,  mortgage  was  conditioned  for  the  payment  of  $50  and  interest ;  held,  not  admis- 
sible for  the  mortgagor  to  prove  that  the  mortgage  was  given  to  indemnify  the  mortgagee 
against  liability  on  a  note  of  $25,  which  he  had  signed  as  surety  for  the  mortgagor. 
Patchin  v.  Pierce,  12  Wend,  61.  In  Guernsey  v.  Palmer  (7  Wend.  248),  the  payee  of  a 
note  had  taken  from  the  maker  a  deed  of  lauds  subject  to  certain  incumbrances,  and  at 
the  same  time  executed  an  instrument  agreeing,  in  case  the  land  should  seU  for  more 
than  enough  to  pay  the  note  and  satisfy  the  incumbrances  and  incidental  expenses,  that 
he  would  pay  the  surplus  tq  the  maker ;  held,  that  the  deed  and  agreement  amounted  to 
a  mortgage,  and  that  parol  evidence  on  the  part  of  the  maker  of  a  note  to  show  that  an 
absolute  sale  was  intended,  and  not  a  mortgage,  was  inadmissible.  See  post,  note  514  ; 
also  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96. 

There  are  few  cases,  in  courts  of  law,  where,  in  respect  to  a  deed  of  conveyance,  or 
«ther  instrument,  it  is  allowable  to  aver  or  prove  what  the  party  intended,  as  contradis- 
tinguished from  what  the  words  of  the  instrument  express.  Some  instances  in  which 
such  an  inquiry  is  admissible,  are  adverted  to  in  note  516,  and  others  will  be  seen  in  the 
notes  occurring  hereafter.  It  is  proper  to  notice  in  this  place,  however,  that  it  has  been 
settled  in  New  York,  contrary  to  the  doctrine  which  prevails  elsewhere,  that  a  deed  of 
lands,  or  a  conveyance  of  personal  property,  apparently  absolute,  may,  at  law,  be  shown 
by  parol  evidence  to  have  been  intended  as  a  mortgage;  and  treated  accordingly  ;  and  this, 
not  only  as  between  the  parties,  but  even  in  favor  of  one  party  against  a  stranger,  pro- 
vided the  laitter  has  not  been  drawn  to  act  upon  the  faith  of  the  instrument  being  what  it 
imports.  Walter  v.  Cronly's  Adm'r,  14  Wend.  63  ;  Gilchrist  v.  Cunningham,  8  Id.  641  ; 
Roach  V.  Cosine,  9  Id.  227;  Ring  v.  Franklin,  3  Hall's  R.  N.  Y.  S.  C.  1  ;  Champlin  v. 
Butler,  18. John.  R.  169.  But  see  per  Nelson,  J.,  in  Patchin  v.  Pierce,  13  Wend.  61,  64, 
_  who  appears  to  have  thought  that  such  proof  was  proper  in  equity  only,  and  upon  the 
■  assumption  of  fraud  in  the  grantee,  &c.  That  view  is  undoubtely  in  accordance  with  the 
general  doctrine  in  England,  as  well  as  a  majority  of  the  cases  in  this  country.  See  the 
equity  cases  cited  infra,  of  this  note. 

*  f  The  doctrine  of  the  New  York  cases,  above  cited,  was  followed  in  Webb  v.  Rice  (1 
Hill's  N.  Y.  R.  319).  But  see  S.  C.  in  the  Court  of  Errors,  6  Hill,  319,  where  all  those 
cases  were  overruled.  The  law  in  New  York  is  now  in  conformity  with  the  rule  in  Eng- 
land, and  in  most  of  the  United  States.  *  * 

(In  Webb  v.  Rice,  it  was  adjudged  that  parol  evidence  cannot  be  received  in  a  court  of 
law  to  show  that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage.  In  Hodges  v. 
The  Tennessee  Marine  and  Fire  Insurance  Co.  (4  Selden  N.  Y.  416),  such  evidence  was 
held  admissible  in  equity ;  and  it  has  been  recently  determined  by  the  Court  of  Appeals, 
in  Despard  v.  Walbridge,  (1  Smith  (15  N.  Y.  Rep.  374),  that  under  the  Code  such  evidence 
is  admissible  both  at  law  and  in  equity.  In  the  case  of  a  judgment  confessed  for  a  specific 
sum  of  money,  parol  evidence  was  received  in  Truscott  v.  King,  to  show  that  it  was  given 
as  a  security  for  future  advances ;  3  Seld.  147,  161  ;  and  in  Chester  v.  The  Bank  of 
Kingston,  the  like  evidence  was  received  to  show  that  a  bond  for  the  payment  of  money, 
absolute  in  terms,  was  given  as  collateral  security  to  the  debt  of  third  "parties  ;  16  N.  y! 
R.  336.  The  same  principle  was  applied  to  a  chattel  mortgage  made  in  Illinois',  in  Law- 
rence V.  Tucker,  (23  How.  U.  S.  14),  and  in  Shirras  v.  Craig  (7  Cranch,  34)  to  a  real  estate 
mortgage.    In  a  late  case  the  Court  of  Appeals  in  this  State  applied  the  principle  to  a 
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chattel  mortgage,  permitting  the  mortgagee  to  shew  that  although  nominally  given  for 
$1,000  it  was  really  given  to  secure  the  indorsement  of  two  notes  for  that  amount.  Mo- 
Kinater  v.  Babcock,  36  N.  Y.  E.  378.  In  the  case  of  an  agreement  for  personal  services,  it 
was  held  in  Brown  v.  Brown  admissible  to  shew  by  parol  evidence  by  the  declarations 
and  admissions  of  the  parties,  what  services  the  parties  intended  should  be  performed 
under  the  contract,  by  way  of  further  showing  that  the  contract  was  illegal,  34  Barb.  533. 
And  in  Sheldon  v.  The  Atlantic  Fire  &  M.  Ins.  Co.  the  court  incline  to  the  opinion  that 
the  receipt  of  the  premium  contained  in  the  policy  of  insurance  does  not  conclude  the 
insurer  from  showing  that  it  has  not  been  paid,  and  they  hold  distinctly  that  prepayment 
may  be  waived  and  the  policy  become  effectual  at  once,  26  N.  Y.  460.  But  parol  evidence 
cannot  be  received  to  show  that  an  absolute  conveyance  of  land,  without  fraud  or  mis- 
take, was  made  in  trust  for  the  grantor ;  Sturtevant  v.  Sturtevant,  20  N.  Y.  Rep.  89  ; 
such  evidence  may  be  given  to  show  that  a  deed  absolute  in  its  face  was  given  as  security 
for  a  debt ;  and  in  this  case  the  grantee  holds  as  a  mortgagee  in  equity ;  Murray  v. 
Walker,  31  N.  Y.  399. 

In  South  Carolina,  the  question  arose  whether  a  bill  of  sale  of  a  slave,  apparently  abso- 
lute, could,  as  between  the  parties,  be  shown  by  parol  to  have  been  intended  as  a  mort- 
gage. The  court  held,  it  could  not,  in  a  court  of  law ;  though  in  equity,  such  evidence 
would  be  proper.  And  they  said,  that  all  the  decisions  in  equity  went  on  the 
*648  groimd  of  fraud ;  i.  «.,  semUe,  a  *fraudulent  application  of  the  instrument.  Stinson 
V.  McKeown,  1  Hill's  Rep.  387,  per  O'Neall,  J.,  delivering  the  opinion  and  citmg 
O'Harra,  v.  Hall,  4  Dall.  R.  340,  and  Strong  v.  Stewart,  4  John.  Ch.  R.  167. 

In  Kentucky,  it  has  been  held,  in  respect  to  a  bill  of  sale,  apparently  absolute,  but 
intended  as  a  mortgage  to  secure  a  sum  of  money,  that  after  payment  of  the  money,  the 
mortgagor's  remedy  for  the  property  is  at  law,  though  the  mortgagee  still  retains  the  bill 
of  sale ;  for,  under  such  circumstances,  the  rule  of  evidence  at  law  and  in  equity  is  the 
same.  Blanchard  v.  Kenton,  4  Bibb,  441.  But  where  a  sheriff,  in  virtue  of  an  execution 
against  A.,  had  levied  on  land  sold  by  A.  to  B.,  by  deed  absolute  on  its  face  ;  held,  that 
the  sheriff  could  not  give  parol  evidence  of  the  deed  being  intended  as  a  mortgage,  pro- 
vided that  the  deed  was  given  in  good  faith,  and  was  not  a  contrivance  to  screen  the 
property  from  creditors.  Stanton  v.  The  Commonwealth,  2  Dana's  R.  397.  '  Written 
instruments  are  valueless,"  said  the  court,  "  if  they  can  be  thus  modified  by  parol  testi- 
mony." Id.  398.  In  Maryland  (Bend  v.  The  Susquehannah  Bridge  and  Bank  Company, 
6  Harris  &  Johnson,  128),  the  plaintiff  sued  to  recover  the  installments  due  on-  certain 
shares  of  stock  in  their  company,  alleging  the  defendant  to  be  the  owner  of  the  stock  in 
virtue  of  an  assignment  by  writing,  under  seal,  and  apparently  absolute,  from  one  P.,  the 
original  subscriber.  Among  other  things,  the  defendant,  on  the  trial,  offered  to  prove  that 
the  assignment  was  intended,  not  as  an  absolute  transfer,  but  as  a  mortgage  to  secure  a 
debt.  'The  court  deemed  it  unnecessary  to  inquire,  how  far  the  fact,  if  it  were  established, 
would  go  to  affect  the  defendent's  liability ;  for  they  said,  the  evidence  was  clearly  inad- 
missible, being  offered  by  an  immediate, party  to  a  sealed  instrument,  to  contradict  and 
change  the  terms  of  it,  for  the  purpose  of  defeating  rights  claimed  and  growing  out  of 
that  very  instrument  alone,  and  with  nothing  to  take  it  out  of  the  operation  of  the  gen- 
eral rule,  &c.  Id.  133,  134.  In  Connecticut,  the  general  doctrine  was  considerably  dis- 
cussed between  two  towns,  W.  and  R.,  on  a  question  eis  to  the  settlement  of  certain 
paupers.  The  question  seems  to  have  jaeen,  whether  the  ancestor  of  the  paupers  had 
possessed  in  her  own  right  and  fee,  real  estate  in  R.  to  the  value  of  one  hundred  dollars. 
This  depended  maitily  upon  the  nature  of  the  deed  under  which  the  ancestor  acquired  the 
property.  The  deed  was  apparently  absolute ;  but  at  the  time  of  its  execution  another 
writing  was  entered  into,  binding  the  ancestor  to  deliver  the  deed  to  the  grantor,  in  case 
the  latter,  within  three  years,  "  brings  me  (the  ancestor)  the  eight  hundred  dollars,  with 
interest ;"  that  being  the  exact  amount  of  consideration  money  mentioned  in  the  deed. 
The  court  refused  to  construe  these  two  writings  as  a  mortgage,  but  considered  them  in 
the  light  of  a  defeasible  purchase,  as  they  showed  no  debt  to  be  secured. .  See,  as  to  this 
distinction  posi,  note  514,  and  the  cases  there  cited.  And  the  question  was  raised  on  two 
successive  trials  (there  were  three  in  all),  how  far  parol  evidence  was  admissible  to  show 
that  a  security,  and  not  a  sale  was  intended.  The  first  proposition  of  R.  was  to  prove  the 
deed  to  have  been  designed  to  cover  a  usurious  loan,  and  so  that  it  was  \o\A.  This 
the  court  held  inadmissible,  on  the  ground  that  strangers  (and  such  was  the  light  in  which  the 
towns  were  viewed)  could  not  impeach  a  deed  for  that  cause.  Reading  v.  Weston,  7 
Conn.  R.  409.  The  next  time  the  cause  was  tried,  R.  offered  to  show  that  the  transaction 
was  one  of  borrowing  and  lending,  and  intended  as  a  mortgage.  The  court  held  this  tes- 
timony inadmissible,  on  the  general  rule  that  parol  evidence  could  not  be  received  in  a 
court  of  law,  to  contradict  or  vary  a  written  instrument.  It  was  urged  that  though  this 
doctrine  would  apply  as  between  the  parties,  R  ,  a  stranger,  was  not  estopped.  As  to  this, 
the  court  said,  the  exception  went  no  further  than  to  allow  a  stranger  to  adduce  parol  evi- 
dance  with  a  view  of  preventing  a  fraudulent  operation  of  the  instrument  upon  his  inter- 
ests ;  and  the  plaintiff  (R.)  had  not  suggested  that  any  fraud  was  contemplated  or 
practiced.  The  court  conceded,  that  in  equity  it  had  often  been  decided  that  parol  evi- 
dence is  admissible  to  show  that  an  absolute  deed  was  intended  as  a  mortgage,  and  that 
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a  defeasance  was  omitted  tlirough  fraud  or  mistake.  "  Bat  chancery  interposes,"  they 
added,  "  because  a  court  of  law  does  not  afford  a  remedy."  Reading  v.  Weston,  8  Conn. 
K.  117,  120,  121,  122.  See  S.  C,  after  first  trial,  7  Id.  143.  How  far  the  doctrine  in  the 
ahove  case  may  consist  with  the  exception  In  respect  to  strangers  as  recognized  in  several 
other  cases,  will  be  seen  infra.  The  decision,  along  with  those  noticed  supra,  goes  to 
show  how  widely  other  courts  have  departed  from  the  latitudinary  notion  in  New  York, 
relating  to  parol  evidence  for  the  purpose  of  changing  an  apparently  absolute  deed  into  a 
mortgage.  As  to  the  doctrine  in  Louisiana,  see  Pardon  v.  Linton's  Ex'rs,  9  Lou.  R. 
(Curry)  563. 

In  Massachusetts,  no  trust,  whether  arising  by  implication  of  law,  or  otherwise,  can  be 
set  up  by  parol  to  vary  the  operation  of  a  deed,  apparently  absolute  ;  and  this, 
*649  even  as  in  favor  of  a  *creditOT  or  third  person,  provided  no  intent  to  defraud  be 
made  out.  Northampton  Bank  v.  Whiting,  12  Mass.  R.  104  ;  Jenny  v.  Alden,  Id. 
375  ;  Storer  v.  Batson,  8  Id.  481,  443 ;  Goodwin  v.  Hubbard,  15  Id.  210.  And  held,  there, 
that  the  tenant  in  a  writ  of  entry  could  not  be  allowed  to  show  by  parol  that  the  deed  by 
him  to  the  demandant,  in  virtue  of  which  the  latter  claimed,  it  being  apparently  abso- 
lute, was  intended  as  a  mortgage,  or  was  given  upon  any  other  trust,  though  the  sole 
object  of  the  evidence, was  to  rebut  the  idea  of  a  sale,  so  as  to  lay  the  foundation  for 
proving  usury.  Flint  v.  Sheldon,  13  Mass.  R.  443.  And  see  Hale  v.  Jewell,  7  Greenl.  R. 
485.    But  see  Reading  v.  Weston,  supra  and  post,  note  498. 

In  Maine,  where  both  parties  in  a  court  of  law  introduced  proof  to  show  that  an  unsealed 
bill  of  sale,  absolute  on  its  face,  was  intended  as  a  mortgage,  the  court  acted  upon  it ; 
though,  had  such  proof  been  offered  by  one  party,  and  objected  to  by  the  other,  it  seems  it 
would  not  have  been  received.  See  Smith  v.  Tilton,  1  Fairf.  R.  350 ;  Jewett  v.  Reed,  5 
Greenl'.  R.  96  ;  Hale  v.  Jewell,  7  Greenl.  R.  435  ;  Fales  v.  Reynolds,  2  Shepl.  R.  89. 

It  would  be  impertinent  to  our  purpose  to  enter  at  large  upon  the  chancery  doctrine  on 
this  sKbject.  The  difference  between  the  rule  there,  and  at  law,  arises  from  the  different 
j  urisdiotions  exercised  respectively  by  those  courts.  The  former  has  ample  power  to  cor- 
rect mistakes,  relieve  against  frauds,  &c.,  by  which  written  instruments  have  been 
prevented  from  expressing  the  intent  of  the  parties  ;  and  in  order  to  the  performance  of 
this  oiiice,  it  must  of  course  have  the  incidental  right  of  inquiring  in  various  cases — what 
did  the  parties  intend  ?  as  contradistinguished  from  the  ordinary  inquiry — what  intent 
does  the  instrument  express  1  But  except  in  those  special  cases,  where  from  the  broader 
range  of  equity  jurisdiction,  issue  may  be  and  is  taken  upon  the  question  of  intention  as 
an  independent  fact ;  the  powers  of  that  court  are  neither  greater  or  less  than  those  of  a 
court  of  law.  Both  are  then  limited  to  the  simple  oflBce  of  interpretation,  and  neither  can 
admit  parol  evidence  to  add  to,  or  vary,  the  terms  of  an  instrument. 

■  Such  is  the  general  rule.  With  reference,  therefore,  to  parol  evidence  in  equity  for  the 
purpose  of  changing  a  conveyance  apparently  absolute  into  a  mortgage,  it  is  clear  that  it 
can  only  be  done  upon  some  ground  which  will  authorize  an  inquiry  as  to  the  real  inten- 
tion, independent  of  the  one  expressed  in  the  writing.  But  how  far  can  this  inquiry  go  ? 
Is  it  limited  to  the  ascertainment  of  what  the  instrument  would  have  expressed,  had  it 
not  been  for  some  mistake  of  the  scrivener,  some  fraud  of  the  opposite  party,  or  some 
other  intervening  circumstance,  constituting  in  itself  a  sufficient  ground  of  relief  in  respect 
to  written  instruments  generally  in  that  court  ? — or  may  the  court  conform  the  instru- 
ment to  an  intent  not  only  unexpressed,  but  which  the  parties,  trusting  at  the  time  to 
each  other,  did  not  mean  it  should  express  ?  Upon  these  and  various  other  points,  the 
cases  are  by  no  means  uniform.  As  to  the  general  doctrine,  see  2  Story's  Eq.  387;  4 
Kent's  Comm.  143.  See  as  to  the  rule  in  England,  Maxwell  v.  Montacute,  1  Prec.  in  Ch. 
536 ;  Walker  v.  Walker,  2  Atk.  99  ;  Joynes  v.  Statham,  3  Id.  389 ;  Vernon  v.  Bethel,  2 
Eden's  R.  113  ;  Harris  v.  Horwell,  Gilb.  Eq.  Cas.  11  ;  Dixon  v.  Parker,  2  Ves.  sen.  319  ;  in 
the  United  States  Court,  Hughes  v.  Edwards,  9  Wheat:  489  ;  New  York,  Marks  v.  Pell,  1 
John.  Ch.  R.  594 ;  Strong  v.  Stewart,  4  Id.  167  ;  James  v.  Johnson,  6  Id.  417 ;  Clark  v. 
Henry,  3  Cowen's  R.  324  ;  Whittick  v.  Kane,  1  Paige's  R.  306  ;  Slee  v.  Manhattan  Co.,  Id. 
48  ;  Patchin  v.  Pierce,  12  Wend.  64  ;  and  see  the  cases  at  law  cited  supra;  Connecticut, 
Washburn  v.  Merrills,  1  Day's  R.  139 :  Reading  v.  Weston,  8  Conn.  R.  117,  120,  121,  133  ; 
Dean  v.  Dean,  6  Conn.  R.  285  j  Tennessee,  Brown  v.  Wright,  4  Yerg.  57 ;  Ohio,  Miama 
Exporting  Co.  v.  The  United  States  Bank,  1  Wright's  R.  249 ;  in  Kentucky,  Mercer  v. 
Blair,  Litt.  Sel.  Cas.  413  ;  Thompson  v.  Patton,  5  Litt.  R.  74  ;  Lewis  v.  Robards,  3  Monroe, 
409 ;  Murphy  v.  Trigg,  1  Id.  72 ;  Lindley  v.  Sharp,  7  Id.  352  ;  and  see  the  cases  at  law 
stated  supra;  South  Carolina,  Irby  v.  Little's  Administrator,  4  Dees.  Eq.  R.  ^2  ;  Todd  v. 
Rivers'  Ex'rs,  1  Id.  165  ;  Lloyd  v.  lugliss,  Id.  333  ;  Fitzpatrick  v.  Smith,  Id.  345  ;  Hatter 
V.  Btenaud,  2  Id.  570;  and  see  Stinson  v.  McKeown,  1  Hill's  R.  387,  sapra;  Virginia, 
Ross  V.  Norvell,  1  Wash.  R,  14  ;  King  v.  Newman,  2  Munf.  40  ;  Robertson  v.  Campbell,  3 
Call's  R.  341 ;  North  Carolina,  Streator  v.  Jones,  3  Hawks'  R.  428  ;  1  Murph.  449 ;  Dicken 
son  V.  Dickenson,  3  Id.  379  ;  S.  C,  1  N.  Car.  Law  Repos.  363  ;  Jackson  v.  Blount,  2  Dev. 
Eq.  R.  555  ;  Anonymous,  3  Hayw.  R.  36  ;  Maryland,  Watkins  v.  Stockett's  Lessee,  6  Harr. 
&  John.  435  ;  Wesley  v.  Thomas,  Id.  24  ;  Jones  v.  Sluby,  5  Harr.  &  John.  373  ;  Alabama, 
Hudson  V.  Isbel],  5  Stew.  &  Porter,  67  ;  English  v.  Lane,  1  Porter's  R.  338 ;  Indiana,' 
Aborn  v.  Bennet,  3  Blackf.  R.  101 ;  Pennsylvania,  Wharf  v.  Howell,  5  Binn  R  499  '■ 
Thompson  v.  White,  1  Dall.  426, 437. 
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*650  *It  may  be  well  to  remark  here,  once  for  all,  that  the  Pennsylvania  cases,  on  the  sub- 
ject of  oral  evidence,  in  respect  to  written  instruments,  are  not  always  safe  guides 
when  the  inquiry  is  simply  as  to  the  rule  at  law.  In  the  main,  they  agree  in  their  results 
with  the  decisions  in  equity ;  but,  to  one  accustomed  to  see  the  distinction  between  chan- 
cery and  strict  legal  powers  preserved  in  some  way,  they  require  to  be  read  and  used  with 
more  than  ordinary  caution,  from  the  fact  that,  while  the  proceedings  present  all  the 
external  appearance  of  a  suit  at  law,  the  j  udgrnqpt,  in  many  instances,  involves  principles 
peculiar  to  a  court  of  equity.  Thus,  judgment  will  sometimes  be  rendered  for  the 
plaintiff  in  the  action  of  ejectment,  when  a  chancellor  would  enforce  a  performance  of  an 
agreement  for  the  land,  or  decree  a  conveyance  See  Hawn  v.  Norris,  4  Binn.  R.  78 ; 
Moody  V.  Van  Dyke,  Id.  41 ;  Peebles  v.  Reeding,  8  Serg.  &  Rawle,  491.  Mistakes  and 
frauds,  in  respect  to  written  instruments,  may  be  shown,  in  actions-of  debt,  assumpsit,  &c., 
&c.,  brought  upon  them,  and  the  court  will  relieve  by  acting  upon  them  precisely  as  if  the 
intent  proved  aliunde  were  expressed.  See  Moser  v.  Libenguth,  3  Rawle,  428  ;  Christine 
V.  Whitehall,  16  Serg.  &  Rawle,  98 ;  Hultz  v.  Wright,  Id.  345  ;  Richart  v.  Beidleman,  17 
Id.  42  ;  Jordan  v.  Cooper,  3  Id.  546  ;  CoUam  v.  Hocker,  4  Rawle,  108 ;  Thompson  v.  White, 
1  Dall.  426 ;  Maokey  v.  Brownfield,  13  Serg.  &  Rawle,  239  ;  Campbell  v.  M'Clenachan,  6 
Id.  171 ;  Christ  v.  Devebaugh,  1  Id.  466 ;  Cozzens  v.  Stephenson,  6  Id.  421 ;  Baring  v. 
Shippen,  2  Binn.  154 ;  Kelly  v.  Thompson,  7  Watts'  Rep.  404,  405  ;  Besore  v.  Potter,  12 
Serg.  &  Rawle,  154,  158 ;  Heilner  v.  Imbrie,  6  Id.  411 ;  Weaver  v.  Shyrock,  Id.  262  ;  Shep- 
herd V.  Watson,  1  Wattg,  36  :  King  v.  Stubbs,  14  Serg.  &  Kawie,  206 ;   CoUam  v.  Hocker, 

I  Rawle,  108.  And  see  the  cases  cited  from  the  Pennsylvania  reports  in  our  notes,  infra, 
relating  to  equity  evidence.  Various  other  peculiarities  arise  out  of  this  blending  of  legal 
forms  with  equitable  principles,  wbich  may  be  seen  by  reference  to  a  note  in  the  fourth 
American  edition  of  Ponblanque's  Equity,  17,  et  seq.  It  is  there  said  that  "  the  jurispru- 
dence of  Pennsylvania  now  is,  what  the  common  law  of  England  would  have  been, -if 
accidental  circumstances  had  not  caused  the  elevation  of  the  Court  of  Chancery."  Id.  19. 
As  our  main  object  is  to  furnish  illustrations  of  the  rules  of  evidence,  as  practiced  in 
courts  of  law,  we  shall  introduce  but  few  cases  hereafter  from  the  reports  of  that  state. 

Before  concluding  this  note,  it  may  be  proper  to  advert  to  a  point  suggested  by  some 
of  the  cases  above  noticed,  viz :  the  right  of  strangers  to  give  parol  evidence  for  the  pur- 
pose of  varying  or  adding  to  the  terms  of  an  instrument.  It  is  obvious,  that  written 
stipulations  may  be  inserted  in  an  instrument  from  various  causes  besides  that  of  a  con- 
viction of  the  truth  of  what  is  expressed.  So,  for  reasons  sufficient  to  influence  the 
immediate  parties,  the  writing  may  be  so  fashioned  as  not  to  express  the  whole  truth. 
WhUe,  therefore,  this  conventional  species  of  evidence  shall,  in  general,  as  between  those 
who  created  it  for  their  own  purposes,  conclude  them,  and  others  standing  in  the  like 
predicament,  from  showing  any  intent  contrary  to  or  beyond  what  the  writing  expresses  ; 
those  who  had  no  agency  in  the  matter  ought  not  to  be  injuriously  affected  thereby. 
Hence,  whenever  it  becomes  material,  strangers  may  aver  and  prove  the  real  intention,  as 
contradistinguished  from  the  intention  expressed.  See  Krider  v.  Lafferty,  1  Whart.  R. 
303,  314;  Overseers  of  Berlin  v.  Overseers  of  Norwich,  10  John.,  229  ;  per  Taylor,  J.,  in 
Brooks  V.  Maltbie,  4  Stew.  &  Porter,  106 ;  Whitbeck  v.  Whitbeck,  9  Cowen's  B.  270 ; 
Hyne's  Repr's  v.  Campbell,  6  Monroe,  292 ;  per  Huntington,  J.,  in  Johnson  v.  Blackman, 

II  Conn.  R.  351,  352,  353.  But  they  must  have  an  interest  in  investigating  and  knowing 
the  real  truth  (per  Our.,  in  Overseers  of  Berlin  v.  Overseers  of  Norwich,  10  John  E.  280) ; 
in  other  words,  the  fact  of  the  interest  sought  to  be  established  must  be  relevant ;  or,  if 
we  adopt  what  was  said  in  Reading  v.  Weston  (8  Conn.  R.  121),  the  exception  in  favor  of 
strangers  extends  only  to  allow  them  to  adduce  parol  testimony  to  prevent  a  fraudulent 
operation  of  the  instrument  upon  their  rights.  As  to  the  application  of  the  doctrine  in 
that  particular  instance,  see  post,  note  491,  and  the  cases  there  cited. 

The  right  of  a  creditor  to  show,  by  parol,  that  a  conveyance,  executed  by  his  debtor,  is, 
in  reality,  a  mortgage,  with  a  view  of  establishing  that  it  was  given  to  screen  the  prop- 
erty from  being  seized  on  execution,  &c.,  has  never  been  denied.  Yet,  where  the 
Intention  was  admitted  to  be  ionafide,  and  no  ground  existed  for  the  imputation  of  fraud, 
the  fact  that  the  conveyance  was  a  mortgage  was  held  immaterial,  and  the  evidence 
adduced  inadmissible.  Senible,  Stanton  v.  The  Commonwealth,  2  Dana's  R.  397,  stated 
supra.  See  Reed  v.  Jewett,  5  Greenl.  96  ;  Kelly  v.  Thompson,  7  Watts'  E.  401,  404  ; 
New  England  Mar.  Ins.  Co.  v.  Chandler,  10  Mass.  275 ;  Harrison  v.  Trustees  of  Phil- 
lips Academy,  13  Mass.  R.  456 ;  Jewett  v.  Warren,  Id.  300  ;  Bartlet  v.  Williams, 
1  Pick.  395 ;  Badlam  v.  Tucker,  Id.  389  ;  Brooks  v.  Powers,  15  Mass.  R.  247 ;  Has- 
kell v.'Greely,  3  Greenl.  425.  The  fact  of  the  consideration  being  paid,  or  not,  may  be 
material,  by  way  of  establishing  or  rebutting  fraud,  as  it  respects  creditors ;  but,  if  it 
appear  there  was  no  fraud,  whether  the  consideration  expressed  was,  in  fact,  paid,  or  only 
agreed  to  be  paid,  is  immaterial.  See  Sparrow  v.  Smith,  5  Conn.  K.  113;  Rewbury  v. 
Bulkley,  5  Day's  R.  884. 

On  the  principle  that  estoppels  must  be  mutual,  a  party  may  sometimes  give  parol  evi- 
dence to  vary  his  own  deed,  when  used  against  him  by  a  stranger.  See  1  iPhill.  Ev.  887, 
388  (8th  Lond.  ed.) ;  Rex  v.  Scammonden,  3  T.  R.  474.  But  see  as  to  instances  where  it  is 
used  by  himself,  and  resisted  by  a  stranger  as  fraudulent,  post  of  the  text,  and  notes. 
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*651     *In  an  action  of  debt,  on  a  bond  conditioned  to  pay  a  sum  of  money 
on  a  certain  day,  the  defendant  cannot  show  that  the  bond  was 
intended  as  an  indemnity  against  another  bond.  (1) 

Where  land,  in  the  possession  of  a  tenant  for  years,  is  conveyed  by 
deed,  a  cotemporaneous  parol  agreement  to  apportion  the  quarter's  rent 
between  the  assignor  and  assignee,  cannot  be  admitted  to  control  the  right 
of  the  latter  to  receive  the  whole  rent  for  the  current  quarter.  (2) 

• 

Payment  of  consideration.     A  deed  of  assignment,  which  is  expressly 

alleged,  in  the  body  of  the  deed,  to  be  made  in  consideration  of  a 

*652     certain  sum  of  money  paid  down  at  *the  time  of  the  execution,  estops 

'  the  assignor  from  showing  that  no  money  passed; (3)  except   (as  has 

been  seen)  where  what  was  paid  and  accepted  as  money,  turns  out  to  be  of 

no  value,  as  in  the  case  of  a  check  dishonored  on  presentment.  (4) 

Where  a  deed,  absolute  on  its  face,  was  relied  on  as  a  circumstance  to  show  that  credit 
for  certain  repairs  upon  the  premises  was  given  to  the  grantee  ;  held  that  the  latter  might 
show  by  parol  that  the  premises  were  his  only  in  trust  for  a  third  person,  who  received 
the  rents  and  profits,  and  that  the  party  making  the  repairs  knew  this  before  he  com- 
menced. Tripp  V.  Hathaway,  15  Pick.  47.  So  in  New  York,  where  the  master  of  a  ship 
sued  A.  for  his  wages,  and  on  the  trial,  to  show  that  the  defendant  was  liable,  gave  in 
evidence  an  absolute  bill  of  sale  of  the  ship  to  the  defendant,  executed  by  M.;  held,  that 
as  against  the  master,  it  was  competent  for  the  defendant  to  prove  by  parol  that  M.  was 
the  real  owner,  that  the  bill  of  sale  was  given  as  collateral  security  by  way  of  mortgage, 
that  the  defendant  had  no  interest  in  the  voyage,  and  that  these  facts  were  known  to 
the  plaintiff,  who  contracted  with  M.  originally  as  to  his  services.  Champliu  v.  Butler, 
18  John.  -Eep.  169. 

(1)  Mease  v.  Mease,  Cowp.  47  ;  Fitzg.  75  ;  Shelling  v.  Farmer,  1  Stra.  646 ;  Butcher  v. 
Butcher,  1  N.  R.  113. 

Note  488. — So  where  the  plaintiff  sued  in  debt  on  a  bond,  conditioned  for  the  payment 
of  money  ;  held  inadmissible  to  aver  that  it  was  given  as  collateral  security  for  the  per- 
formance of  a  contract  to  .clear  certain  lands.  Wells  v.  Baldwin,  18  John.  R.  45.  See 
Jackson  ex  dem.  Dox  v.  Jackson,  5  Cowen's  R.  173.  And  see  the  New  York  statute  and 
cases  explaining  it,  post,  note  489,  ante,  p.  647. 

In  North  Carolina,  held,  that  evidence  to  vary  a  bond  by  showing  that  the  name  of  A. 
was  inserted  in  it  by  mistake,  instead  of  B.,  is  inadmissible.  Coleman  v.  Crumpler,  2 
Dev.  R.  508. 

In  Indiana  it  has  been  held,  that  if  the  condition  of  a  bond  in  a  domestic  attachment 
case,  recite  that  the  plaintiff  had  sued  out  an  attachment,  &c.,  parol  evidence  is  not  admis- 
sible to  prove  that  the  bond  was  executed  before  the  writ  issued  ;  but  if  the  writ  itself 
show  that  it  issued  after  the  bond  was  executed,  the  recital  to  the  contrary  in  the  con- 
dition of  the  bond  will  he  no  ground  for  quashing  the  writ.  The  vsTit  and  the  bond  may 
be  construed  together,  and  thus  the  error  be  corrected.  Sumner  v.  Glancey,  3  Blackf.  361. 
See  Hucheson  v.  Pope,  2  Marsh.  Ken.  R.  349.  Further,  as  to  connecting  two  instruments, 
with  a  view  to  their  construction,  &c.,  see  post,  note  514. 

In  respect  to  the  right  of  impeaching  the  consideration  of  a  sealed  instrument  on  the 
ground  of  fraud,  see  post,  notes  489,  490,  491. 

(3)  Flinn  v.  Calow,  1  M.  &  G.  589.    And  see  the  authorities  cited  Id.  590,  n. 

(3)  Rowntree  v.  Jacob,  3  Taunt.  141 ;  Baker  v.  Dewey,  1  B.  &  C.  707.     See  ante.  Vol.  I. 

(4)  Deverell  v.  Whitmarsh,  5  Jur.  963,  C.  P. ;  Ante,  Vol.  I. 

Note  489. — As  to  the  usual  clsluse  in  a  deed  of  conveyance,  acknowledging  the  receipt 
of  the  consideration,  see  post,  note  490. 

In  New  York,  the  distinction  between  sealed  and  imsealed  instruments,  so  far  as  respects 
parol  evidence  relating  to  the  consideration,  has  been  abolished  to  a  limited  extent  and 
for  certain  purposes.  It  is  now  provided  by  statute,  that  in  every  action  upon  a  sealed 
instrument,  and  where  a  set-off  is  founded  upon  a  sealed  instrument,  the  seal  thereof  shall 
only  be  presumptive  evidence  of  a  suificient  consideration,  which  may  be  rebutted  in  the 
same  manner  and  to  the  same  extent,  as  if  such  instrument  wore  not  sealed.  3  R,  S.  406, 
§  77  (1st  ed.) ;  Id.  838,  §  97  (3d  ed.)  This  evidence,  however,  cannot  be  given  by  a  defend- 
ant, unless  he  shall  have  pleaded  the  defense,  or  given  notice  thereof  at  the  time  of 
pleading  the  general  issue  or  some  other  plea  denying  the  contract  on  which  the  action 
is  founded.     Id.  406,  §  78  (Ist  ed.) ;  and  p.  338  (3d  ed.) 

Under  these  provisions  it  has  been  held,  that  in  an  action  on  a  scaled  note,  a  failure  of 
consideration  may  be  given  in  evidence.  Case  v.  Boughton,  11  Wend.  106.  The  statute, 
however,  is  not  to  be  understood  as  changing  the  law  so  as  to  admit  parol  evidence  for 
the  purpose  of  contradicting  or  varying  the  class  of  instruments  to  which  it  relates.  It 
allows  evidence  to  be  introduced  which,  previous  to  the  statute,  was  available  only  in  a 
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cross  action.  Accordingly,  in  M'Curtie  v.  Stephens  (13  Wend.  527),  where  a  suit  was 
brought  on  a  bond,  by  which  the  obligor  bound  himself  absolutely  to  convey  land  by  a 
certain  day ;  held,  that  parol  evidence  was  not  admissible  to  show  a  cotemporaneous 
agreement  by  which  the  obligation  to  convey  was  to  be  postponed  at  all  events  until  after  ■ 
the  obligee  had  paid  a  certain  note.  In  an  action  on  a  charter  party ;  held,  that  uiider  the 
above  statute,  the  defendant  might  prove  false  and  fraudulent  representations  of  the  plain- 
tiff made  at  the  time  as  to  the  burden  or  capacity  of  the  vessel,  in  mitigation  of  damages. 
Johnson  v.  Miln,  14  Wend.  195.  Case  v.  Boughton,  and  M'Curtie  v.  Stephens  (swpra), 
were  both  instances  in  which  the  respective  instruments  were  made  before  the  statute 
went  into  operation.  Whether  such  was  the  case  with  the  one  in  Johnson  v.  Miln,  does 
not  distinctly  appear.  The  point  is  still  open  as  to  the  right  of  a  party  to  prove  want  or 
inadequacy  of  consideration,  in  a  sealed  instrument  made  prior  to  the  statute,  with  a  view 
of  defeating  a  recovery  thereon.  This  was  discussed  by  Mr.  Justice  Bronson,  in  Mann  v. 
Eckford's  Ex'rs  (15  Wend.  502),  who  was  of  the  opinion  that  a  just  construction  of  the 
statute  would  not  allow  it  to  be  done ;  though  he  conceded  that  a  failure  of  consideration 
might  be  shown.  And  it  seems  that  the  statute  might  be  so  construed  as  to  admit  of  a 
defense  grounded  upon  allegations  of  which  the  party  could  not  before  have  availed  him- 
self by  cross  action  in  a  court  of  law,  but  only  in  equity.  Id.  520.  And  see  per  Nelson, 
J.,  in  M'Curtie  v.  Stephens,  13  Wend.  527.  See  further  as  to  the  construction  of  the 
above  statute,  Russell  v.  Bogers,  15  Wend.  351,  and  Vol.  I,  p.  188. 

With  respect  to  a  mere  unsealed  memorandum  of  the  receipt  of  consideration  money, 
whether  indorsed  on  a  deed,  or  contained  in  a  separate  paper,  the  rule  is  undoubtedly  as 
stated  in  the  text ;  and,  so  far,  the  English  and  American  cases  are  agreed.  It  stands  on 
the  footing  of  other  receipts,  the  doctrine  in  respect  to  which  was  considered  ante,  note 
131.  We  there  saw,  in  respect  to  this  species  of  instrumental  evidence,  that  a  mere 
receipt  is  not  regarded  as  the  exclusive  expositor  of  the  intent  of  the  party,  but  that  parol 
evidence  might  be  adduced  to  show  an  intent  diiferent  from  what  is  expressed  by  the 
words.  See  also  ante,  note  171,  and  ante,  note  445.  It  is  proper  to  add,  here,  such  further 
illustrations  as  have  since  come  to  our  observation. 

The  iuconclusiveness  of  receipts,  as  such,  was  recognized  and  acted  upon  in  Goddard  v. 
Cutts  (3  Fairf.  E.  440,  442).  See  also  S.  P.,  Chunn  v.  M'Carson,  2  Dev.  Eq.  R.  73,  74 ; 
Beers  v.  Broome,  4  Conn.  R.'467;  Lingan  v.  Henderson,  1  Bland's  Ch.  R.  249  ;  Graves  v. 
Key,  3  Barn.  &  Adol,  318  ;  Pairmaner  v.  Budd,  7  Bing.  574.  In  Fuller  v.  Crittenden 
*653  (9  Conn.  R.  401),  several  *of  the  cases  on  this  subject  were  reviewed,  and  the  result 
declared  to  be.  that  such  circumstances  as  would  lead  a  court  of  equity  to  set  aside 
a  contract  (e.  g.  fraud,  mistake,  or  surprise),  may  be  shown  at  law,  to  destroy  the  effect 
of  a  receipt.  But  if  a  receipt  in  full  is  given  with  a  knowledge  of  all  the  circumstances, 
and  there  is  no  mistake  or  surprise  on  one  side,  or  fraud  or  imposition  on  the  other,  it  will 
be  effectual  to  defeat  a  further  claim.  See  also  Emrie  v.  Gilbert,  1  Wright's  R.  764 ; 
Holbrooke  v.  Blodget,  5  Verm.  R.  520 ;  Sessions  v.  Gilbert,  Brayt.  R.  75  ;  Carter  v.  Bellamy, 
Kirby's  R.  291 ;  Giddings  v.  Munaon  4  Verm.  R.  308.  A  receipt  of  a  certain  sum  in  full 
of  all  demands,  though  not  conclusive,  is  prima  facie  evidence  of  a  settlement  between 
the  parties,  and  a  payment  of  the  balance ;  and  it  is  erroneous  to  say  that  jLt  is  only  evi- 
dence of  the  payment  of  the  sum  specified.  Reidv.  Reid,  2  Dev.  R.  247.  A  receipt  "  in 
full  of  rent  for  factory  up  to  "  a  particular  day,  is  prima  facie  evidence  not  merely  that 
the  last  quarter's  rent  ending  on  the  day  specified  was  paid,  but  that  all  previous  rent  was 
paid.  Patterson  v.  Ackerson,  Edw.  Ch.  E.  427.  Where  a  receipt  was  indorsed  by  the 
agent  of  the  plaintiff  in  execution,  for  a  certain  sum  "  in  full  of  the  within  execution  ;" 
held,  that  evidence  might  be  admitted  to  show  an  error,  and  that  the  receipt  was  only  to 
be  in  full  of  all  the  mouev  then  made  on  the  execution.  Singleton  v.  Smith,  4  Mill. 
Lou.  R.  430. 

But  where  a  receipt  is  in  the  nature  of  a  contract,  it  is,  so  far,  within  the  general  rule, 
and  not  liable  to  be  varied  by  parol  evidence.  See  ante,  note  131  ;  Querry  v.  White,  1 
Bibb's  R.  271 ;  Smith  v.  Brown,'  3  Hawks'  R.  580  ;  Raymond  v,  Roberts,  2  Alk.  R.  204 ; 
Stone  V.  Vance,  6  Hamm.  346.  *  *  But  see  Potter  v.  Hopkins,  25  Wend.  R.  417,  cited 
post,  note  494.  The  receipt  may  be  explained  by  parol  evidence  of  usage.  Goodyear  v. 
Ogden,  4  Hill's  N.  Y.  R.  104 ;  Dawson  v.  Kittle,  Id.  107.  *  *  A  bill  of  lading  for  example, 
has  a  twofold  aspect,  viz :  a  receipt  and  a  contract  to  carry  and  deliver.  See  Wood  v. 
Perry,  1  Wright's  R.  240.  We  have  seen  by  the  case  of  Barrett  v.  Rogers  (7  Mass.  R. 
297,  stated  ante,  note  129),  that  the  admission  in  a  bill  of  lading,  of  the  articles  being  in 
good  order,  is  not  conclusive.  S.  P.,  Wood  v.  Perry,  1  Wright's  R.  340  ;  Benjamin  v.  Sin- 
clair, 1  Bail.  Rep.  174.  The  carrier  may  show  that  the  articles  receipted  in  the  bill  of 
lading  were  not  in  good  order.  Ellis  v.  Willard,  5  Seld.  539.  But  the  contract  embraced 
in  the  bill  of  lading  cannot  be  contradicted  or  modified  by  parol  evidence.  Fitzhugh  v. 
Winan,  5  Seld.  559  ;  as  by  proof  of  custom.  Simmons  v.  Law,  8  Bosw.  313.  You  cannot 
vary  or  contradict  the  bill  of  lading,  as  to  the  course  designated  in  it,  which  the  vessel  is 
to  take.  See  ante,  note  131.  So,  a  clean  bill  of  lading,  which  imports  that  the  goods  are 
stowed  under  deck,  caimot  be  varied  by  a  cotemporaneous  parol  contract,  that  they  were 
to  be  stowed  on  deck.    Cherry  v.  Holly,  14  Wend.  26 ;  Barber  v.  Brace,  3  Conn.  R.  9. 

A  receipt  of  property  levied  on  by  a  sheriff,  containing  the  usual  promise  to  redeliver 
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*654  *But  if  the  payment  of  the  consideration  is  not  conclusively  and 
unambiguously  stated  in  a  deed,  the  truth  of  the  matter  may  he 
proved,  when  it  is  necessary  for  the  ends  of  justice.  Thus,  in  the  cause  of 
Lampon  agt.  Corke,(l)  in  an  action  of  assumpsit,  where  the  question  was, 
whether  the  plaintiff  was  estopped  from  recovering  the  amount  of  consider- 
ation stated  in  a  deed  of  release,  the  deed  recited  that  the  releasee  had 
previously  agreed  to  pay  the  amount  for  the  possession  of  certain  premises, 
and  that  in  consideration  of  the  said  sum  being  now  so  paid  as  hereinbefore 
mentioned,  &c. :  then  followed  an  acknowledgment  of  the  receipt  of  the 
money, — and  on  the  back  there  was  indorsed  a  receipt  for  the  sum.  "  The 
plaintiff,"  said  Holroyd,  J.,  "is  entitled  to  our  judgment,  unless  he  is  estop- 
ped either  by  the  deed  of  release  or  by  the  receipt  indorsed  on  it.  As  to 
the  latter,  it  is  suiRcient  to  observe,  that,  not  being  under  seal,  it  cannot 

for  the  purpose  of  satisfying  the  execution,  was  held  within  the  general  principle  applica^ 
ble  to  contracts,  and  not  liable  to  be  varied  by  parol  evidence.  Wakefield  v.  Stedman,  13 
Pick.  R.  562 ;  Bursley  v.  Hamilton,  15  Id.  40.  See  ante,  note  129.  '  And  an  agreement  of 
the  officer  and  the  creditor,  cotemporaneous  with  the  receipt,  that  they  would  relieve  the 
receiptor,  by  taking  back  the  property,  is  merged  in  the  writing.  Curtis  v.  Wakefield,  15 
Pick.  437.  But  a  recital  or  statement  of  the  value  of  the  property  in  such  or  the  like 
receipts,  will  not  generally  conclude  the  party  giving  them,  even  as  in  favor  of  the  other 
party ;  otherwise,  however,  where  the  party  giving  the  receipt  has  willfully  refused  to 
return  the  property,  or  has  destroyed  it,  &c.    Bancroft  v.  Parker,  13  Pick.  193. 

Where  a  receipt  was  collateral  to  the  instrument  declared  on,  and  used  by  a  stranger 
against  a  party ;  held,  that  the  latter  might  contradict,  or  vary  it  by  parol.  Badger  v. 
Jones,  12  Pick.  371.     See  ante,  note  487. 

Indeed,  we  have  seen  by  the  cases  ante  (note  129),  that,  in  regard  to  mere  written  admis- 
sions of  various  kinds,  they  are  seldom,  if  ever,  conclusive  against  the  party  making  them 
save  as  in  favor  of  some  one  who  has  been  drawn  in  to  act  upon  the  assumption  of  their 
being  what  they  import  on  their  face.  But,  even  as  in  favor  of  those  who  have  been  drawn 
in  to  act,  such  admissions  will  not  conclude,  except  for  their  own  proper  object,  and  while 
the  writing  evincing  them  continues  in  force.  Hence,  though  a  receiptor  of  property 
levied  on  by  an  officer,  will  generally  be  precluded  from  showing  title  in  himself,  as  against 
the  officer  (see  Id.),  yet  where  A.  gave  such  a  receipt,  in  which  he  admitted  the  property  to 
belong  to  S.,  the  defendant  in  the  execution,  and  the  property  was  afterwards  redelivered  to 
the  sheriff"  pursuant  to  the  terms  of  the  writing ;  held,  that  the  receiptor  was  not  estopped  by 
anything  in  the  writing,  or  his  acts,  from  bringing  replevin  on  the  ground  of  the  property 
being  his.  The  writing  would  be  a  strong  fact  against  his  title,  but  not  conclusive.  Johns 
V.  Church,  12  Pick.  557.  The  court  liken  the  case  to  a  man's  taking  a  lease,  for  a  year,  of 
his  own  lauds ;  during  the  year  he  shall  not  question  the  title  of  his  landlord ;  but  after 
that  he  may«  Id.  See  ante,  note  129.  It  clearly  appeared,  however,  in  this  case,  that  the 
sheriff"  had  notice  of  the  defendant's  claim,  both  when  the  receipt  was  given  and  when 
the  property  was  delivered  in  pursuance  of  the  receipt.  Had  there  been  no  notice  of  the 
kind  before  suit  brought,  it  may  be  questionable  whether  the  action  could  have  been 
maintained.  It  seems  that,  in  cases  like  that  of  Johns  v.  Church,  even  if  the  property  has 
not  been  delivered,  and  an  action  is  brought  on  the  receipt,  the  defendant  may  show  his 
title,  and  that  the  sheriff"  had  notice  of  it  at  the  time  of  taking  the  receipt,  in  mitigation 
of  damages ;  but  not  otherwise.    Bursley  v.  Hamilton,  15  Pick.  40. 

A  receipt  for  the  purchase  money  of  a  slave,  containing  a  warranty  of  soundness,  and 
accompanied  by  an  order  on  a  third  person  for  the  delivery  of  the  slave,  was  held  to 
exclude  parol  evidence  for  the  purpose  of  showing  the  intention  of  the  parties  to  be,  that 
the  title  to  the  slave  was  not  to  vest  in  the  purchaser  till  the  slave  was  ociuaKy  deli vered. 
Franklin  v.  Long,  7  Gill  and  John.  407. 

A  creditor,  on  a  compromise  with  his  debtor,  took  the  note  of  A.  for  an  amount  less  than 
his  debt,  by  way  of  payment ;  and  indorsed  on  a  note  he  held  against  the  debtor,  an 
acknowledgment  of  the  receipt  of  A.'s  note  as  a  compromise  for  the  full  payment  of' the 
debtor's  note ;  held,  that  in  an  action  subsequently  brought  by  the  creditor  against 
the  debtor,  the  former  could  not  give  parol  evidence  that,  in  addition  to  A.'s  note,  a  fur- 
ther sum  was  agreed  to  be  paid  him  by  the  debtor.    Kellogg  v.  Richards,  14  Wend.  116. 

Where  a  receipt  was  of  a  sum /or  safe  keeping  ;  held,  that  it  could  not  be  contradicted 
by  evidincB  that  the  money  was  paid.  Tisloe  v.  Graeter,  1  Blackf  853.  Nor  can  the  legal 
effect  of  special  receipts  in  the  nature  of  a  contract  be  varied  by  parol  Stone  V  Vance 
6  Hamm.  B.  246.  '  ' 

A  technical  release  from  all  demands,  &c.,  will  estop  the  party  ;  and  its  operation  can- 
not be  varied  'bj  showing  that  a  particular  demand  was  not  intended  to  be  included. 
Pierson  v.  Hooker,  3  John.  Rep.  68. 

(1)  5  B.  &  A  606. 
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amount  to  an  estoppel,  but  can  only  be  evidence  for  the  jury,  capable  of 
being  rebutted  by  the  other  circumstances  in  the  case:(l)  and,  if  so,  then, 
as  it  is  admitted  that  no  such  payment  has  actually  been  made,  this  receipt 
becomes  of  no  importance.  As  to  "the  deed,  the  question  seems  to  me  to 
depend  on  the  construction  to  be  given  to  thfe  words  already  referred  to, 
'  in  consideration  of  the  said  sum  of  £40  being  now  so  paid,  as  hereinbefore 

is  menlaoned.'  If  the  deed  had  absolutely  stated  a  payment,  unac- 
*655     companied  by  such  words  of  reference,  the  case  would  be  very  *dif- 

ferent.  But,  here,  there  are  words  of  reference;  and  w:e  must, 
therefore,  look  to  the  prior  part  of  the  deed,  and  there  we  find  no  statement 
of  actual  payment,  but  only  of  an  agreement  to  pay.  It  seems  to  me, 
therefore,  that  this  does  not  amount  to  an  estoppel,  so  as  to  shut  out  the 
plaintiff  from  proof  of  the  truth  of  the  transaction.  Estoppels  are  odious 
in  the  law,  and,  being  so,  they  ought  not  to  be  allowed,  unless  they  are 
Very  plainly  and  clearly  made  out.  That  is  not  the  case  in  this  deed ;  and 
therefore,  I  think,  it  is  no  estoppel." 

It  is  no  infringement  of  this  rule  to  permit  a  party  to  prove  some  other 
consideration  besides  that  expressed  in  the  deed,  provided  it  is  consistent 
with,  and  not  in  contradiction  to,  the  consideration  expressed  :  and  it  is  not 
in  contradiction  to  the  instrument  to  prove  a  larger  consideration  than  that 
which  is  stated.  (2) 

Consideration  of  marr^^e.  isfThus,  where  the  consideration  in  a  deed  of 
bargain  and  sale  of  lands  was  stated  to  be  a  sum  of  money,  but  it  was 
averred  and  found  by  the  jury  that  the  indenture  was  made  "  as  well  in 
consideration  of  marriage  (to  make  it  a  jointure  in  bar  of  dower)  as  of  the 
said  sum  of  money  ;"  it  was  adjudged,(3)  that,  although  there  was  a  par- 
ticular consideration  mentioned  in  the  deed,  yet  an  averment  might  be  made 
of  another  consideration,  which  stood  with  the  indenture,  and  which  was 
not  contrary  to  it.  A  fortiori^  adds  Coke,  C.  J.,  the  averment  may  be 
made,  where  no  consideration  is  mentioned,  but  the  deed  is  general  "  for 
divers  good  consideration^ ;"  for  then  the  averment  (that  the  bargainee 
gave  money,  &c)  is  but  an  explanation  and  particularising  of  the  general 
words  of  the  deed,  which  include  every  manner  of  consideration  ;  and  in  all 
these  cases,  the  matter  so  averred  is  traversable  and  issuable.  And  Lord 
Hardwicke,  C,  has  held,  (4)  that  where  no  consideration  is  expressed  in  the 
deed,  a  party  claiming  the  benefit  of  a  trust  under  the  deed,  may  prove  a 
valuable  consideration.  In  like  manner,  where  a  father  by  deed  assigned 
an  estate  to  his  son,  "  in  consideration  of  natural  love  and  affection  ;"  it  was 
held,  (5)  that  the  son  might  prove  a  valuable  consideration  for  the  assign- 
ment, and  so  rebut  the  presumption  of  fraud  against  creditors.  (6) 

(1)  Arde,  Vol.  I. 

(2)  Clifford  v.  Turrell,  1  You.  &  Col.  N.  C.  138.  In  Peacock  v.  Monk  (1  Ves.  Ben.  128), 
Lord  Hardwicke,  C,  expressed  an  opinion,  that  if  a  particriar  consideration  was  men- 
tioned, and  it  was  not  said  "  and  for  other  considerations,"  proof  of  any  other  than  the  one 
mentioned  could  not  be  entered  into.    But  see  Gale  v.  Williamson,  8  M.  &  W.  405,  infra. 

(3)  Villers  v.  Beamont,  3  Dyer,  146,  a;  S.  P.,  Vernon's  Case,  4  Rep.  3.  And  see  Cray- 
thore  V.  Swinburne,  14  Ves.  170. 

(4)  Peacock  v.  Monk,  1  Ves.  128. 

(.5)  Gale  v.  Williamson,  8  M.  &  W.  405.    See,  also,  Pott  v.  Todhunter,  2  Coll.  76. 

(6)  See  13  Eliz.  c.  5. 

Note  490. — The  American  cases  regard  the  ordinary  clause  in  a  deed  of  conveyance, 

acknowledging  the  receipt  of  the  consideration  money,  as  essential  in  connection  with  its 

other  terms,  to  express  the  intention  in  regard  to  the  estate  or  interest  granted  or 

*656    transferred ;  and  hence,  so  *far,  and  as  between'  the  parties  or  their  privies,  it  is 

not  open  to  impeachment,  save  in  equity. 

But  when  the  intention  in  this  respect  is  not  disputed,  nor  the  operation  of  the  convey- 
ance, as  such,  sought  to  be  changed,  the  clause  in  question  is  treated  as  formal  merely, 
like  the  date,  and  may  be  contradicted  or  varied  by  parol.  This  was  seen  ante  (note  431, 
Vol.  I),  where  several  cases  were  exoited  exhibiting  the  general  distinction  adverted  to. 
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and  the  freedom  of  extrinsic  inquiry  indulged  in  actions  for  the  purchase  money,  &c.  To 
the  latter  point,  see  the  following  additional  cases :  McCrea  v.  Purmort,  16  Wend.  460, 
explaining  several  previous  cases  in  the  same  state,  and  apparently  overruling  Schermer- 
horn  V.  Vanderheyden,  1  John.  R.  139,  and  Maigley  v.  Hauer,  7  Id.  341.  See  also  Belden 
V.  Seymour,  8  Conn.  R.  304 ;  Lingau  v.  Henderson,  1  Bland's  Ch.  R.  249  ;  Watson  v. 
Blaine,  12  Ser.  &  Rawle,  131,  137,  138  ;  Curry  v.  Lyles,  2  Hill's  R.  405  ;  Garrett  v.  Stewart, 
1  McCord's  R.  514,  per  Johnson,  J.  ;  Steele  v,  Worthing-ton,  2  Hamm.  R.  183  ;  Clark  v. 
Brown,  1  Root's  R.  77  ;  Hannah  v.  Wadsworth,  Id.  458  ;  Cone  v.  Tracy,  Id.  479  ;  Whitheck 
V.  Whitbeck,  9  Cowen's  R.  266,  270 ;  Swisher  v.  Swisher's  Adm'r,  1  Wright's  R.  755,  756 ; 
Goodwin  v.  Gilbert,  9  Mass.  R.  310  ;  Pomroy  v.  Winship,  12  Id.  514  ;  Harvey  v.  Alexander, 
t  Rand.  B.  219  ;  Eppeas  v.  Randolph,  2  Call's  R.  103 ;  Duval  v.  Bibb,  4  Hen.  &  Munf.  113  ; 
Webb  V.  Peele,  7  Pick.  257  ;  Bullard  v.  Briggs,  Id.  533  ;  Jack  v.  Dougherty,  3  Watts'  B. 
151.  Otherwise,  however,  in  North  Carolina.  See  ante,  note  131  ;  Jones  v.  Sasser,  1  Dev. 
&  Batt.  452.  And  Alabama  Semble,  Brooks  v.  Maltbie,  4  Stewart  &  Porter,  96,  et  seg.; 
TouUmin  v.  Austin,  5  Id.  410.  See  Mead  v.  Steger,  5  Porter's  R.  505,  506.  In  Louisiana 
the  acknowledgment  of  consideration  paid,  in  a  notarial  act  of  sale,  is  conclusive  in  all 
cases.  Forrest  v.  Shores,  11  Lou.  H.  (Curry)  416.  Maryland,  as  was  seen  ante  (note  181), 
has  decided  both  ways  on  this  question ;  but  a  decision  later  than  those  there  noticed 
adopts  the  general  rule  above  stated.  Higdon  v.  Thomas,  1'  Harr.  &  Gill,  139,  145.  See 
Betts  V.  Union  Bank  of  Maryland,  1  Id.  1'75.  In  Maine,  Steele  v.  Adams  (1  Greenl.  R..I) 
went  with  great  strength  and  confidence  in  favor  of  estopping  the  grantor  (and  see  Emery 
V.  Chase,  5  Id.  232) ;  but  more  recently  an  inclination  has  been  manifested  to  hold  other- 
wise ;  and  it  was  directly  adjudged  that  the  grantor  was  not  estopped  by  the  clause  under 
consideration  from  proving,  in  support  of  account  for  money  had  and  received,  that  a  part . 
of  the  purchase  money  was  left  in  the  hands  of  the  grantee,  for  the  grantor's  use  ;  e.  g.,  to 
pay  a  mortgage  which  turned  out  not  to  exist.  Schillenger  v.  McCan,  6  Greenl.  364. 
This,  however,  seems  to  have  gone  upon  the  ground  of  an  independent,  or  quasi  subse- 
quent transaction.  Id.  And  see  Baker  v.  Dewey,  1  Bai^.  &  Qress.  704.  In  Garrett  v. 
Stewart  (1  M'Cord's  B.  514),  the  plaintiff  sued  on  a  covenant  of  warranty  of  soundness, 
contained  in  a  bill  of  sale  of  a  negro.  The  deed  expressed  a  money  consideration ;  and 
the  defendant  was  allowed  to  show  the  true  consideration  to  be  an  exchange  of  negroes. 
In  Kipp  V.  Deuniston  (4  John.  R.  83),  it  was  decided,  tliat  where  two  trustees  for  the  sale 
of  an  estate,  joined  in  a  conveyance,  and  both  acknowledged  1?he  receipt  of  the  considera- 
tion money,  but  the  money  in  fact  went  into  the  hands  of  one  of  the  trustees,  the  other 
might  show  this  fact,  in  an  action  by  the  cestui  que  trust,  Siai  thus  prevent  a  recovery  as 
against  him.    (See  ante,  p.  647,  and  post,  p.  672.) 

On  the  principle  of  the  general  doctrine  {supra),  a  defendant  may,  in  an  action  on  the 
covenant  of  seizin,  show  the  real  consideration  to  be  less  tljan  that  expressed,  vrith  a  view 
to  restrict  the  amount  of  damages.  Bee  ante,  note  131,  and  the  case  of  Morse  v.  Shattuck, 
there  cited.  See  also  Lelaud  v.  Stone,  10  Mass.  R.  459,  and  other  cases  cited  in  connec- 
tion with  it,  ante,  note  487.  And  the  plaintifi"  may  show  the  consideration  to  be  greater 
than  the  one  expressed,  and  recover  accordingly.  Belden  v.  Seymour,  8  Conn.  B.  304. 
Quere,  whether  this  is  so  in  Kentucky.  See  liyne's  Repr's  v.  Campbell,  6  Monroe,  290, 
291.  292,  in  connection  with  Gully  v,  Grubbs,  1  J.  J.  Marsh,  388,  389,  390,  and  Hutchin- 
son's Adm'r  v.  Sinclair,  7  Monroe,  291,  293. 

But  in  respect  to  the  parties  or  their  privies  (no  ffaud  being  alleged,  as  in  the  cases 
post,  note  503),  it  is  not  allowable  to  inquire  into  the  consideration,  for  the  purpose  of 
showing  an  intent  different  from,  or  additional  to,  the  intent  expressed  by  the  operative 
words  of  the  conveyance,  or  to  defeat  the  deed,  or  to  change  its  legal  effect  in  the  creation 
or  modification  of  the  estate.  See  ante,  note  131  ;  M'Kinstry  v.  Pearsall,  3  John  Rep. 
319  there  noticed  ;  per  Parker,  C.  J.,  in  Wilkinson  v.  Scott,  17  Mass.  Rep.  257 ;  per 
Spencer,  J,,  in  Shophard  v.  Little,  14  John.  Rep.  311,  312  ;  per  Richardson,  C,  J.,  in  Morse 
v.  Shuttuck,  4  N.  llamp.  Rep.  231, '232 ;  piT  Id.  Pritchard  v.  Brown,  4  N.  Hamp.  Rep.  398, 
399  ;  Emery  v.  Chase,  5  Greenl.  Rep.  333  ;  5  Dane's  Abr.  c.  160,  art.  1,  §  24 ;  Wilt  v.  Franklin, 
1  Binn.  503  ;  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96  ;  M'Crea  v.  i'urmort,  16  Wend.  466, 
*657  et  seq.  ;  Belden  v.  Seymour,  8  Conn.  Rep.  304.  See,  also,  *Patchin  v.  Pierce,  13  Wend. 
61,  stated  ante,  note  487,  in  connection  with  Jackson  ex  dem.  Dox  v.  Jackson,  5  Cowen's 
Rep.  173,  and  Wells  v.  Baldwin,  18  John.  Rep.  45,  stated  ante,  note  488 ;  Allison  v.  Kurtz, 
3  Watts'  Rep.  185  ;  Hum's  Lessee  v.  Soper,  6  Harr.  &  John.  276,  281,  383  ;  Bottsford  v. 
Burr,  2  John.  Ch.  Rep.  415  ;  Miller  v.  Bagwell,  8  M'Cord's  Rep.  562,  563  ;  Haydon  v.  Ment- 
7.PT,  10  Serg.  &  Kawle,  329  ;  Jones  v.  Sassar,  1  Dev.  &  Batt,  452  ;  Betts  v.  Union  Rank  pf 
Maryland,  1  Harr.  &  Gill.  175  ;  Mead  v.  Steger,  5  Porter's  Rep.  504,  et  seq.  In  ejectment, 
where  the  plaintiff  sought  to  recover  in  virtue  of  a  lease  made  by  the  defendant,  held,  that 
the  defendant  was  precluded  from  showing  a  fraud  in  respect  to  the  consideration.  Jack- 
son ex  dem.  Church  v.  Hills,  8  Cowen's  Rep.  390.  *  *  And  see  Grant  v.  Townsend  3 
Denio's  R.  336  ;    *    *    (Barnum  v.  Childs,  1  Sand.  58  ;  5  Hill,  68  ;  3  Denio,  308.) 

It  was  said,  ante  (note  131),  that  an  inquiry  into  the  consideration  was  allowable  to 
show  a  resulting  trust ;  and  Pritchard  v.  Brown  (4  N.  Hamp.  Rep.  897),  was  cited  as 
authority.  See,  also,  Scoby  v.  Blanchard,  8  Id.  170.  These  cases  are  very  unqualified  in 
their  language ;  but  the  trust  alleged  was  in  both  instances  set  up  by  a  stranger.    As 
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*658  *  Consideration  for  purchase  of  estate.  In  a  case  of  settlement, 
where  the  question  was,  whether  a  settlement  had  been  gained  by 
the  purchase  of  an  real  estate,(l)  parol  evidence  was  adjudged  to  be  admis- 
sible to  show  that  the  parties,  after  having  agreed  upon  twenty-eight  pounds 
as  the  purchase  money  (which  was  the  consideration  expressed  in  the  deed 
of  conveyance),  made  a  subsequent  unwritten  agreement  before  the  execu- 

between  the  parties  and  privies,  this  inquiry,  for  the  purpose  of  varying  the  uses,  or  show- 
ing a  resulting  trust  in  the  grantor,  is  inadmissible.  Per  Daggett,  J.,  in  Belden  v.  Sey- 
mour, 8  Conn.  Rep.  313  ;  1  Swift's  Dig.  131.  See,  also,  ante,  note  487 :  and  Sturtevant  v. 
Sturtevant,  30  N.  Y.  39. 

In  New  York,  where  a  deed  on  its  face  could  neither  operate  as  a  deed  of  bargain  and 
sale,  or  a  covenant  to  stand  seized,  the  sole  consideration  expressed  being  the  future  per- 
formance of  covenants  by"  the  grantee,  and  the  estate  moreover  limited  to  commence  upon 
the  grantee's  death ;  held,  that  the  deed  was  void,  and  that  no  proof  of  an  additional  con- 
sideration of  blood  or  marriage  could  be  given  to  maintain  it  as  a  covenant  to  stand  seized. 
Jackson  ex  dem.  Howell  v.  Delancy,  4  Cowen's  Rep.  437.  But  see  Wallis  v.  Wallis,  4 
Mass.  Rep.  135  ;  Doe  ex  dem.  Kearns  v.  Sherlock,  3  Fox  &  Smith,  79,  86,  et  seq. 

Where,  in  order  to  recover  back  a  part  of  the  consideration  money  paid  for  lands,  it  was 
necessary  to  show  a  mistake  In  the  operative  words  of  the  conveyance,  as  that  less  land 
passed  than  was  intended,  or  paid  for ;  held,  that  the  inquiry  was  not  allowable ;  the 
party  must  resort  to  a  court  of  equity.  Howes  v.  Barker,  3  John.  Rep.  506.  This  case 
was  not  adverted  to  in  M'Crea  v.  Pui-mort  (16  Wend.  460),  decided  more  recently  in  the 
Court  of  Errors  of  the  same  state,  and  it  may  be  questionable  how  far  some  of  the  doc- 
trines laid  down  there  by  the  judges  are  now  to  be  deemed  law.  In  Connecticut  similar 
decisions  have  been  made.  Northrop  v.  Speary,  1  Day's  Rep.  33 ;  Bradley  v.  Blodget, 
Kirby's  Rep.  23.  But  see  Belden  v.  Seymour,  8  Conn.  Rep.  304,  and  the  opinion  of  Dag- 
gett, J.,  in  that  case. 

A  deed  importing  a  mortgage,  and  to  have  been  given  to  secure  a  note,  cannot  be  var- 
ied ;  in  action  to  recover  the  note,  by  parol  evidence  of  a  different  consideration,  viz  :  the 
extinguishment  of  the  note.  Brooks  v.  Maltbie,  4  Stewart  &  Porter,  98.  See  ante, 
note  487. 

One  point  of  embarrassment  among  the  American  cases  seems  to  have  been  in  deter- 
mining what  constitutes  a  different  consideration,  or  a  consideration  which  cannot  stand 
loith  the  deed.  Sometimes,  even  where  the  effect  or  operation  of  the  deed,  as  such,  was 
not  in  question,  a  different  consideration  has  been  said  to  mean  one  of  a  different  species 
(«.  g.  a  valuaiile  consideration,  where  the  deed  expresses  merely  a  good  one,  &g.),  and  that 
proof  an  additional  consideration  of  the  same  kind  was  allowable.  See  Garrett  v.  Stew- 
art, 1  M'Cord,  514.  On  the  other  hand,  in  North  Carolina,  it  has  been  directly  held,  it 
would  seem,  that  a  different  consideration  was  one  differing  from  that  expressed  in  any 
particular,  even  in  amount.  See  ante,  note  131,  and  the  North  Carolina  cases  there  cited. 
See,  also,  what  is  said  on  this  subject  in  M'Crea  v.  Purmort,  16  Wend.  470,  471 ;  per  Hos- 
me^C.  J.,  and  Daggett,  J.,  in  Belden  v.  Seymour,  8  Conn.  Rep.  304,  et  seq.  In  Kentucky, 
some  accession  to  the  nea^less  confusion  on  this  subject,  has  been  made  by  the  intimation 
that,  though  it  might  be  proper  to  prove  an  additional  consideration  of  a  different  charac- 
ter or  quality,  yet  a  simple  Increase  of  consideration  was  clearly  not  allowable.  Hyne's 
,  Repr's  V.  Campbell,  6  Monroe,  391.  We  shall  not  attempt  to  reconcile  the  various  dicta 
on  this  point ;  but  leave  it  to  the  reader  to  do  so  if  he  can.  It  is  believed,  however,  that 
he  vfill  find  the  task  unnecessary,  if  not  impracticable.  For  however  important  it  may 
become  with  respec*:  to  another  class  of  cases,  viz :  those  where  a  deed  is  assailed  on  the 
ground  of  fraud,  and  an  attempt  is  made  to  support  it  by  proving  either  a  different  or  an 
additional  consideration  (see  post,  note  503),  it  is  clearly  otherwise  in  reference  to  the  gen- 
eral ioctiine  treated  in  this  note.  Apart  from  the  dicta  to  be  met  vrith,  the  decisions 
themselves  are  in  the  main  agreed. 

There  seems  to  be  no  doubt  but  that  where  a  deed  expresses  a  consideration,  and  then 
adds,  "  and  for  divers  other  considerations,"  you  may  always  aver  and  prove  what  these 
considerations  really  were.  See  Hyne's  Rep.  v.  Campbell,  6  Monroe,  391 ;  Maigley  v. 
Hauer,  7  Johns.  Rep.  343  ;  Jack  v.  Dougherty,  3  Watts'  Rep.  155,  156,  157,  et  seq.;  Bene- 
dict V.  Lynch,  1  Johns.  Ch.  Rep.  370 ;  Tull  v.  Partlett,  1  Mood.  &  Malk.  473 ;  Miller  v. 
Bagwell,  3  M'Cord's  Rep.  568 ;  Jones  v.  Sasser,  1  Dev.  &  Batt.  466  ;  Mead  v.  Steger,  5 
Porter's  Rep.  50fi.  (See  Rose  v.  Rose,  7  Barb.  174 ;  and  the  remarks  of  Denio,  C.  J.,  in 
Wood  V.  Chapin,  3  Kernan  R.  509.) 

So  where  no  consideration  is  expressed,  or  the  deed  imports  to  have  been  made  upon 
divers  good  considerations,  you  may  prove  the  true  one,  and  give  it  effect  accordingly. 
White  V.  Weeks,  1  Pennsyl.  Rep.  486  ;  Davenport  v.  Mason,  15  Mass.  Rep.  85  ;  Hartley  v. 
M'Anulty,  4  Yeates'  Rep.  35  ;  Stevens  v.  Griffith,  3  Verm.  Rep.  448 ;  Jones  v.  Sasser,  1 
Dev.  &  Batt.  466. 

So  where  a  blank  is  left  for  the  consideration.     Wood  v.  Beach,  7  Verm.  Rep.  532. 
(1)  Witliin  the  9  Geo.  I,  c.  7,  §  5. 
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tion  of  the  deed,  that  the  consideration  should  be  increased  to  thirty  pounds, 
and  that  the  latter  sum  was  actually  paid.(l) 

*659  *Preniium  for  apprenticeship.  Another  settlement  case,(2)  may  be 
here  conveniently  noticed.  The  case  on  the  part  of  the  appellants,  in 
answer  to  the  case  of  the  respondents,  was  that  the  pauper  had  gained  a 
subsequent  settlement  in  the  respondent  parish  as  a  yearly  servant,  under 
a  written  agreement.  The  substance  of  the  agreement  was,  that  one  party, 
the  pauper,  should  serve  the  other  for  three  years  to  learn  the  business  of  a 
carpenter,  at  a  certain  rate  of  payment  by  the  day.  The  respondents,  with 
a  view  to  show  that  the  agreement  was  in  truth  to  serve  as  an  apprentice, 
not  as  a  hired  servant  (in  which  case  no  settlement  could  be  gained  under 
it — the  instrument  not  being  stamped  as  an  indenture  of  apprenticeship, 
and,  therefore,  void),  offered  parol  evidence,  that,  at  the  time  of  executing 
the  agreement,  the  pauper  agreed  to  give  the  master  a  sum  of  money  as  a 
premium  to  teach  him  the  trade,  which  premium  he  paid,  and  that  it  was 
further  agreed  that  he  was  not  to  be  employed  in  any  other  work  than  that 
of  a  carpenter,  and  that  he  was  not  otherwise  employed.^  This  evidence  was 
objected  to  as  contradicting  the  written  agreement,  but  was  received  ;  and 
the  Court  of  Quarter  Sessions  decided  that  the  pauper  was  not  hired  to 
serve  the  master  as  a  yearly  servant,  but  that  the  relation  intended  to  be 
formed  between  them,  and  actually  formed,  was  that  of  master  and  appren- 
tice ;  consequently,  that  no  settlement  was  gained.  The  Court  of  King's 
Bench  held,  that  the  evidence  had  been  properly  received,  and  confirmed 
the  order  of  sessions.  Lawrence,  J.,  said,  that  the  parol  evidence  was  not 
offered  for  the  purpose  of  contradicting  the  written  agreement,  but  to  ascer- 
tain a  fact  collateral  to  the  written  instrument,  in  order  to  explain  the 
intention  of  the  parties,  the  instrument  being  in  some  measure  equivocal ; 

(1)  R.  V.  Scammonden,  3  T.  R.  474.  See  also  R.  v.  Mattiugley,  2  Id.  12  ;  R.  v.  OIney,  1 
M.  &  S.  387  ;  Doe  d.  Chandler  v.  Ford,  3  A.  &  B.  649  ;  R.  v.  Stoke  upon  Trent,  5  Q.  B.  303. 

Note  491. — A  more  obvious  ground  for  the  decision  in  Rex  v.  Scammonden,  cited  in  the 
text,  is,  that  the  party  offering  the  evidence  was  a  stranger  to  the  deed ;  and  as  such,  had 
a  right  to  avail  himself  of  the  truth,  independent  of  any  conventional  arrangements  of 
the  parties.  In  this  light  it  has  been  generally  viev^ed,  both  in  England  and  in  the 
United  States.  See  Gresl.  Eq.  Ev.  204 ;  2  Stark.  Ev.  575  (6th  Am.  ed.) ;  per  Taylor,  J.,  in 
Brooks  V.  Maltbie,  4  Stev\r.  &  Port.  106;  per  Huntingdon,  J.,  in  Johnson  v.  Blackman,  11 
Conn.'R.  351,  352,  353.  Several  English  cases  show  the  inconclusiveness  of  these  state- 
ments with  respect  to  the  consideration,  in  deeds  produced  for  tUte  purpose  of  fixing  a  set- 
tlement of  the  grantees  in  a  particular  parish ;  and  they  have  generally  gone  upon  the 
broad  distinction  between  parties  and  strangers.  Rax  v.  Cheadle,  3  Barn.  &  Adol.  833  ; 
Rex  V.  North  Wingfield,  1  Barn.  &  Adol.  912;  Rex  v.  Llangunnor,  2"  Id.  616;  Rex  v. 
Wickham,  2  Adol.  &  Ellis,  517 ;  Rex  v.  Mattingley,  2  1'.  R.  12,  and  Rex  v.  Olney,  1  Maule 
.&.Sel.  387,  both  cited  in  the  text. 

The  doctrine  that,  as  between  two  towns  contending  about  a  question  of  settlement,  it 
is  competent  to  contradict  a  deed  stating  the  consideration  to  have  been  paid,  in  order  to 
~  repel  a  settlement  sought  to  be  established  under  it,  has  been  directly  held  in  New  York  ; 
and  upon  the  distinction  above  suggested.  Overseers  of  Berlin  v.  Overseers  of  Norvrich, 
10  John.  R.  229,  230.  And  on  the  same  principle,  it  seems,  the  deed  might  be  assailed  in 
any  othp  respect  by  the  town  opposing  the  settlement,  provided  the  fact  sought  to  be 
proved  was  material  to  the  point  in  dispute.  See  ante,  note  487.  But  in  Connecticut  a 
different  rule  has  been  laid  down ;  and  held,  that  the  town  opposing  a  settlement,  set  up 
in  virtue  of  a  deed  to  the  ancestor  of  the  pauper,  the  deed  purporting  an  absolute  con 
veyance  could  not  be  allowed  to  prove  that  a  mere  security  or  mortgage  was  intended. 
Reading  v.  Weston,  8  Conn.  B.  117,  stated  ante,  note  487.  How  far  the  fact  sought  to  be 
■shown  was  material,  would  depend  upon  the  local  law  prescribing  what  should  consti- 
tute a  settlement.  It  seems  from  the  case,  however,  that  its  materiality  was  conceded  on 
all  sides.  The  court  put  their  decision  on  the  ground,  that  a  stranger  can  only  adduce 
evidence  to  vary  the  import  of  a  deed,  in  order  to  prevent  a  fraudulent  operation  of  it 
upon  his  interests ;  and  because  the  settlement  had  been  actually  or  presumably  beneficial 
to  the  town  seeking  to  introduce  the  proof,  no  such  fraud,  they  said,  could  be  pretended, 
and  therefore  the  testimony  was  incompetent.     QiMre. 

(2)  R.  V.  Laindon,  8  T.  R.  879.    And  see  14  Ves.  170  ;  14  East,  544 ;  R.  v.  North  Winsr 
field,  1  B.  &  Ad.  913.  * 
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and  Le  Blanc,  J.,  said,  the  parol  evidence  was  admissible  as  evidence  of  a 
fact  collateral  to  the  written  instrument.  (1) 

In  an  action  to  recover  possession  of  land  as  parish  property,  (2)  it  appeared 
that  the  land  in  question  had  been  purchased  by  the  defendant  at  a  sale  by 
auction,  and  was  described  in  the  handbill  containing  the  conditions  of  the 
sale  as  "  all  that  messuage,  &c.,  in  the  occupation  of,  &c.,  {except  a  certain 
quantity  of  land,  therein  particularly  described) ;"  but  in  the  conveyance 
afterwards  executed,  though  the  parcels  were  described  as  in  the  handbill, 
with  some  variation,  the  exception  was  omitted.  The  question  at  the  trial 
was,  whether  the  excepted  parcel  of  land  passed  by  the  conveyance. 
*660  To  show  that  this  parcel  was  not  part  of  the  land  sold,  *the  handbill, 
containing  the  exception,  signed  by  the  defendant,  and  a  verbal  admis- 
sion by  the  defendant  that  he  had  not  bought  the  parcel  in  question,  were 
received  as  evidence  at  the  trial ;  and  the  verdict  was  for  the  plaintiff.  But 
the  Court  of  Queen's  Bench  determined  that  this  evidence  ought  not  to  have 
been  received,  as  it  contradicted  the  deed,  and,  if  adniitted,  would  have  the 
effect  of  altering  the  deed  by  introducing  an  exception ;  a  new  trial,  there- 
fore, was  granted. 

JEkidence  as  to  Delivery  of  Deed.  The  delivery  of  a  deed  may  be  proved 
to  have  been  either  before  or  after  the  day  when  it  purports  to  have  been 
made,  the  date  being  considered  a  formal  part  only,  and  not  the  essence  of 
the  deed.  In  an  action  of  debt  upon  a  bond,  the  plaintiff  may  declare  on  a 
bond  bearing  date  on  a  certain  -day,  and  prove  the  delivery  on  another  day ; 
(3)  or,  may  state  in  his  pleading,  that  the  deed  was  made  and  concluded  on 
a  different  day  from  that  on  which  the  deed  itself  professes  to  have  been 
made.  (4) 

(1)  In  R.  V.  Stoke  upon  Trent  (5  Q.  B.  303,  308)  Williams,  J.,  considered  the  principle 
upon  wliich  parol  evidence  was  received  in  R.  v.  Scammonden  and  R.  v.  Laindon  w^iS^  that 
it  was  offered,  not  to  contradict  a  written  agreement,  but  to  ascertain  an  independent-fact 
explanatory  of  it. 

(2)  Doe  d.  Norton  v.  Webster,  12  A.  &  E.  442. 

(3)  Goddard's  Case,  2  Rep.  4  b. 

(4)  Stone  v.  Ball,  3  Lev.  348 ;  Hall  v.  Cazenove,  4  East,  477.  And  see  R.  v.  FlintsHre, 
8  Dowl.  &  It.  587,  as  to  evidence  showing  that  an  order  of  justices  was  not  signed  on  the 
day  it  bore  date. 

Note  492. — The  date  is  regarded  as  one  of  the  formal  parts  of  a  deed.  It  is  no  more 
than  prima /acie  evidence  of  the  actual  time  of  delivery,  and  may  be  contradicted.  Lee 
V.  Massachusetts  Fire  Ins.  Co.  6  Mass.  R.  208 ;  Harrison  v.  Trustees  of  Phillips'  Academy, 
12  Id.  456  ;  Maynard  v.  Maynard,  10  Id.  456 ;  Fairbanks  v.  Metcalf,  8  Id.  230 ;  Hatch  v. 
Hatch,  9  Id.  807 ;  Pennimau  v.  Barrimore,  6  Mart.  Lou.  R.  494 ;  Solomon  v.  Evans,  3 
McCord's  R.  274 ;  Jackson  ex  dem.  Hardenbergh  v.  Schoonmaker,  2  John.  R.  330 ;  Barry- 
more  V.  Jay,  2  McCord's  R.  38  ;  Fox  v.  Palmer,  2  Dall.  R.  214 ;  Thompson  v.  Gray,  2  Stew. 
&  Port.  64,  65 ;  Peirrin  v.  Broadwell.  3  Dana's  R.  596,  597 ;  Churchill  v.  Bailey,  1  Shepley's 
R.  64 ;  Hall  v.  Benner,  1  Penna.  R.  402  ;  Green's  Trustees  v.  Robinson,  1  Wright's  R.  486 ; 
Allen  V.  Rhodebaugh's  Administrator,  Id.  322 ;  Higdon's  Heirs  v.  Higdon's  Devisees,  6  J. 
J.  Marsh.  51.  Indeed,  all  facts  relating  to  the  point  of  execution,  whether  tending  to 
show  the  time  of  delivery  merely,  or  that  the  delivery  was  in  the  nature  of  an  escrow,  or 
to  disprove  it  altogether,  may  in  general  be  shown,  notwithstanding  anything  appearing 
on  the  face  of  the  deed.  Seeposi,  note  516 ;  also,  post,  note  502.  So  as  to  the  place  of 
execution,  if  that  becomes  material.    Keys  v.  Powell,  9  Lou.  R.  (Curry),  572. 

This  freedom  of  inquiry  is  involved  in  most  of  the  cases  post,  in  the  note  where  we 
consider  the  various  ingredients  in  the  constitution  of  complete  delivery.  As  will  be  seen 
by  several  cases  cited  in  that  note,  the  fact  of  a  deed  being  acknowledged  and  recorded 
is  not  conclusive  evidence  of  delivery.  See  to  S.  P.,  Jackson  ex  dem.  Hopkins  v.  Leek,  12 
Wend.  105  ;  Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  2  Id.  808 ;  Powers  v.  Russell,  13  Pick.  69. 

We  saw,  too,  in  the  same  note,  that  the  question  of  delivery  was  one  involving  the  con- 
sideration of  both  acts  and  motives  ;  in  other  words,  "  both  overt  and  mental  acts  "  (per 
Shaw,  C.  J.,  13  Pick.  75) ;  and  that  the  intention  of  the  grantee  as  well  as  grantor  was 
requisite.  Owings  v.  Qrubb's  Administrator,  6  J.  J.  Marsh,  32,  33.  In  Vermont,  it  has 
been  laid  down  that  a  deed  of  gift  to  a  wife  during  coverture,  if  accepted  by  her  husband, 
is  accepted  by  her,  and  that  her  refusal  apart  from  her  husband  can  be  of  no  consequence. 
Brackett  v.  Wait,  6  Verm.  R.  411,  424. 

If  there  is  no  date  to  a  will,  you  may  show  the  true  time  of  execution ;  and  where 

Vol.  n.  1Q 
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there  is  a  date,  you  may  sliow  that  a  mistake  -was  made  in  it.    Deakins  v.  Hollis,  7  Gill& 

John.  311.  ^  „^     , 

Deliwry,  mode  of. — A  ceremonious  or  formal  delivery  need  not  he  shown.    Wood- 

*661    man  v.  *  Coolbroth,  7  Greenl.  R.  184 ;   Hughes  v.  Basten,  4  J.  J.  Marsh.  573  ; 

Goodrich  v.  Walker,  1  Johns.  Cas.  350. 

To  constitute  a  complete  delivery  of  a  deed,  the  grantor  must  do  some  act  putting  it 
heyond  his  power  to  revoke.  Frisbie  v.  McCarty,  1  Stewart  &  Porter,  61.  See  Maynard 
V.  Maynard,  10  Mass'.  R.  458.  The  delivery  need  not  be  to  the  party,  but  may  be  to 
another  person  by  sufficient  authority  from  the  party  ;  or  it  may  be  to  a  stranger,  for  and 
in  behalf  and  to  the  use  of  the  party,  without  authority ;  and  in  either  case,  if  uncon- 
ditional, the  deed  will  take  effect  instanter.  Alsop  v.  Swathel,  7  Conn.  R.  503  ;  Verplank 
V.  Sterry,  12  Johns.  R.  536,  546,  551,  553 ;  Jackson  ex  dem.  Bames  v.  Phipps,  Id.  418,  421 ; 
Souverbye  v.  Arden,  1  Johns.  Ch.  R.  240 ;  Cook's  Adm'r  v.  Hendricks,  4  Monroe,  503 ; 
Raymond  v.  Smith,  5  Conn.  R.  559 ;  Doe  ex  dem.  Garnons  v.  Knight,  8  Dowl.  &  Ryl.  348, 
364,  365 ;  Chess  v.  Chess,  1  Pennsylv.  R.  32 ;  McKinney  v.  Rhoades'  5  Watts'  R.  344 ; 
Burns  v.  Hatch,  8  N.  Hamp.  R.  304 ;  Daniel  v.  Bratton,  1  Dana,  310 ;  Church  v.  Gilman, 
15  Wend.  656 ;  Inlow  v.  The  Commonwealth,  6  Monroe,  74.  A  deed  may  be  delivered  by 
depositing  it  in  the  post-office,  directed .  to  the  party  for  whom  it  was  made  (M'Kenney  v. 
Rhoades,  5  Watts'  R.  348),  or,  by  depositing  it  in  the  proper  office  to  be  recorded  as  an 
executed  deed,  if  accepted  afterward  by  the  grantee.  Frisbie  v.  McCarty,  1  Stewart  & 
Porter,  61.  See  Daniel  v.  Bratton,  1  Dana's  R.  310.  But  a  deed  signed,  sealed,  and 
deposited,  to  be  kept  or  held  by  the  depositee,  subject  to  the  order  of  the  depositor,  is  not 
delivered,  either  actually  or  constructively ;  on  the  contrary,  the  terms  of  the  deposit 
exclude  the  idea  of  a  delivery.    Alsop  v.  Swathel,  7  Conn.  R.  500. 

(The  delivery  of  a  deed  to  the  county  clerk  for  the  use  of  the  grantee,  to  be  recorded,  is 
a  perfect  delivery  by  the  grantor ;  and  upon  acceptance  by  the  grantee,  it  takes  effect 
from  such  delivery ;  Rathbun  v.  Rathbuij,  6  Barb.  98 ;  Blsey  v.  Metcalf,  1  Denio,  333. 
Merely  leaving  it  at  the  clerk's  office  is  no  delivery ;  Valen  v.  Schermerhorn,  32  How. 
Pr.  416.  Undelivered,  it  cannot  take  effect ;  Roosevfelt  v.  Carow,  6  Barb.  190 ;  but  it  may 
be  delivered  to  a  third  person  to  take  effect  at  the  death  of  the  grantor ;  Goodell  v.  Pierce, 
3  HilJ,  659 ;  Nottbeok  v.  Wilks,  4  Abbott's  Pr.  815.  The  delivery  is  complete  when 
the  grantor  has  put  it  beyond  his  power  to  revoke  or  reclaim  it ;  Brovra  v.  Austen,  35 
Barb.  341.) 

A  deed  delivered  to  a  third  person,  either  as  an  escrow,  i.  e.  upon  some  condition  to  be 
performed '  by  the  grantee,  or  upon  any  other  condition  or  contingency,  will,  in  many 
cases,  after  the  condition  has  been  complied  with,  or  the  contingency  happened,  take 
effect  from  the  time  of  the  first  delivery.  But,  until  the  performance  of  the  condition,  or 
the  happening  of  the  contingency,  there  is  no  delivery,  and  the  deed  is  inoperative : 
This  general  doctrine,  and  various  distinctions  to  be  observed  in  its  application,  will  be 
found  in  the  following  cases.  Ruggles  v.  Lawson,  13  John.  R.  285 ;  Beekman  v.  Frost,  18 
Id.  544;  S.  C,  in  Chancery,  1  John.  Ch.  R.  288  ;  Cook's  Adm'r  v.  Hendricks,  4  Monroe, 
500,  503,  503 ;  Bickford  v.  Daniels,  2  N.  Hamp.  R,  71 ;  Raymond  v.  Smith,  5  Conn.  R. 
559  ,■  Jackson  ex  dem.  Gratz  v.  Catlin,  3  John.  R.  248 ;  Hatch  v.  Hatch,  9  Mass.  R.  307  ; 
Wheelwright  v.  Wheelwright,  3  Id.  447 ;  Commonwealth  v.  Selden,  5  Munf  160  ;  Shed 
v.  Shed,  3  N.  Hamp.  R.  432. 

(A  delivery  in  escrow  can  only  be  made  to  a  stranger  ;  Worrell  v.  Munn,  5  N.  T.  339, 
338,  When  deeds  stte  delivered  to  a  stranger  in  good  faith  for  and  on  behalf  of  the 
grantee,  without  reserving  a  right  to  recall  them,  this  is  not  a  delivery  in  escrow  ;  Brown 
V.  Austin,  supra.  When  delivered  in  escrow  to  take  effect  on  the  performance  of  a  certain 
condition  or  on  the  happening  of  a  certain  event,  the  deed  will  operate  when  the  con- 
dition is  performed,  even  after  the  death  of  one  of  the  parties ;  Hunter  v.  Hunter,  17  Barb. 
35 ;  not  so  Where  the  deed  is  taken  back,  which  was  to  have  been  delivered  on  the  death 
of  the  grantor  without  any  other  condition  ;  Jacobs  v.  Alexander,  19  Barb.  243.) 

Where  a  deed  was  deposited  in  court,  and  tendered  to  the  grantee  through  a  bill  in 
chancery,  and  the  grantor  died  subsequently,  whereupon  the  suit  was  revived  by  his  rep- 
resentatives, who  obtained  a  decree  that  the  grantee  accept  the  deed ;  held,  that  the 
deposit  of  the  deed,  under  such  circumstances,  was,  in  substance,  a  conditional  delivery 
of  it,  to  take  effect  if  the  grantee  should  accept  it,  or  the  court  should  decree  an  accept- 
ance ;  and  that,  on  such  acceptance  or  decree,  the  deed  would  take,  effect  from  the  time 
of  the  tender  in  the  bill.     Cook's  Adm'r  v.  Hendricks,  4  Monroe,  503,  503,  504. 

To  constitute  a  good  delivery,  the  consent  of  the  maker  of  the  deed  is  essential.  If  the 
circumstances  go  to  show  that  he  did  not  consent,  it  is  not  his  deed,  even  though  he  signed 
and  sealed  it,  and  was  bound  by  a  previous  contract  to  deliver  it.  Woodman  v.  Coolbroth, 
7  Greenl.  R.  181.  So,  if  the  grantor  was  insane  when  the  alleged  delivery  took  place  ; 
for,  in  that  case  there  could  be  no  consent.  Chess  v.  Chess,  1  Pennsylv.  R.  88.  But  the 
consent  of  an  agent,  to  whom  a  deed  is  sent  for  the  mere  purpose  of  delivering  it,  and 
who  has  no  other  power  given  him,  seems  not  important.  Accordingly,  where  a  deed 
was  transmitted  by  the  grantor  from  abroad,  to  an  agent  where  the  land  lay,  to  be  there 
recorded,  held,  that  the  agent  being  only  the  selected  instrument  of  transmission,  the 
delivery  to  him  for  the  grantee  should  be  deemed  a  delivery  to  the  latter  the  instant 
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the  deed  came  into  tlie  clerk's  office  for  registration ;  and  tills,  whether  the  agent  con- 
sented to  the  recording  or  not.  Daniel  v.  Bratton,  1  Dana,  310.  Where  there  is  proof  of 
an  act  of  delivery,  the  intent  is  presumed ;  and  it  lays  with  the  party  who  would^  make 
the  delivery  conditional,  or  who  asserts  that  the  deed  was  not  designed  to  he  delivered, 
•  to  show  the  fact  by  clear  and  explicit  testimony.  Souverbye  v.  Arden,  1  Johns.  Ch.  B. 
240,  2-->2. 

The  consent  of  the  grantee  is  also  requisite  to  complete  a  delivery.  Per  Ijansing,  C  J., 
Jackson  ex  dem.  McCrea  v.  Dunlap,  1  John.  Caa.  114,  116  ;  Harrison  v.  The  Trustees  of 
Phillips  Academy,  13  Mass.  R.  46l ;  Jackson  ex  dem.  Pintard  v.  Bodle,  30  John.  R.  184  ; 
Church  v.  Gilman,  15  Wend.  656.  A.,  residing  in  New  York,  agreed  with  B.,  in 
*663  Massachusetts,  to  give  him  *a  deed  of  lands  as  security  for  a  debt,  and  A.,  on  his 
return  home,  executed  and  acknowledged  a  deed  to  B.,  and  left  it  at  the  clerk's 
office  to  be  recorded ;  but  neither  B.  nor  any  person  in  his  behalf  was  present  to  receive 
the  deed.  B,  died  the  next  year,  and  A.,  subsequent  to  his  death,  sent  the  deed  to  the 
son  (probably  the  heir)  of  B.  Held,  that  as  there  had  been  no  acceptance  of  the  deed  on 
the  part  of  B.,  there  was  no  delivery.  Jackson  ex  dem.  Eames  v.  Phipps,  12  John.  R.  418. 
So,  where  A.  signed  and  sealed  a  deed  to  his  son,  leaving  it  with  the  scrivener  with  direc- 
tions to  be  recorded,  which  was  done ;  and  the  deed,  at  the  grantor's  request,  remained 
with  and  was  retained  by  the  scrivener  till  the  son's  death,  when  the  father  claimed  and 
cancelled  it,  the  son  having  known  nothing  of  the  transaction.  Held,  no  delivery — for 
the  act  of  registering  a  deed  does  not  amount  to  a  delivery,  and  the  son  never  consented 
to  accept  it.  Maynard  v.  Maynard,  10  Mass.  R.  456.  See  S.  P.,  Barnes  v.  Hatch,  3  N. 
Hamp.  R.  304. 

The  point  of  consent,  or  an  intention  to  accept  the  deed,  on  the  part  of  the  grantee, 
will,  in  many  instances,  be  presumed,  where  nothing  to  the  contrary  is  shown  ;  for  the 
law  intends  that  a  man  will  accept  what  is  for  his  benefit.  See  per  Bayley,  J.,  delivering 
the  opinion  in  Doe  ex  dem.  Garnous  v.  Knight,  3  Dowl.  &  Ryl.  348 ;  Stirling  v.  Vaughan, 
11  East,  633;  McKinney  v,  Rhoades,  5  Watts'  K.  344;  Waller  v.  Todd,  3  Dana,  513 ; 
Church  V.  Gilman,  15  Wend.  R.  656  ;  Jackson  ex  dem.  Pintard  v.  Bodle,  30  John.  R.  184 ; 
United  States  v.  Wilson,  7  Peters'  R.  150. 

The  reception  and  detention  of  an  instrument  sent  by  mail,  e.  g.  a  bond  given  by  a  post- 
master to  the  postmaster-general,  is  evidence  of  an  acceptance  of  it.  The  Postmaster- 
General  of  the  United  States  v.  Norvell,  1  Gllp.  R.  106.  So,  as  to  acceptance  by  a  corpo- 
ration. No  written  evidence  is  requisite.  Bank  of  the  United  States  v.  Dandridge  13 
Wheat.  64 ;  Union  Bank  v.  Ridgley,  1  Harr.  &  GiU.  834,  417,  418.  And  the  return  of  the 
bond,  after  having  been  kept  a  considerable  length  of  time  («.  g.  from  July  till  September), 
it  appearing  that  it  was  returned  in  order  to  obtain  an  additional  surety,  is  by  no  means 
conclusive  evidence,  as  in  favor  of  the  sureties  defending  against  an  action  brought  on  the 
bond,  that  it  had  not  previously  been  accepted.  The  Postmaster-General  of  the  United 
States  V.  Norvell,  supra.  In  such  cases,  however,  it  is  for  the  jury  to  decide  whether 
there  had  been  an  acceptance  before  the  bond  was  returned.  Id.  See  further,  as  to  offi- 
cial bonds,  Westerhaven  v.  Clive,  5  Hamm.  R.  136, 138  ;  Pullerton  v.  Harris,  8  Greenl.  393. 

An  actual  refusal  to  accept  a  deed  when  offered,  is  not  conclusive  evidence  of  non- 
delivery. The  refusal  may  be  retracted.  Accordingly,  if  A.  deliver  a  deed  to  B.  as  an 
escrow,  to  deliver  to  C.  who  refuses  to  receive  it,  upon  which  B.  leaves  the  deed,  and  C. 
brings  an  action  upon  it,  he  may  recover.  13  Vin.  Abr.  29,  tit.  "  Deeds,"  pi.  3  ;  Taw  v. 
Berry,  Dyer,  167  b  ;  Cook's  Adm'r  v.  Hendricks,  4  Monroe,  502,  503,  504. 

The  acts  and  circumstances  which  shall  be  taken  as  sufficient  evidence  of  delivery  are 
various.  A  delivery  is  frequently  presumed.  Math.  Pres.  Bv.  39.  It  is  seldom,  indeed, 
that  a  party  is  able  to  show  a  distinct  formal  act  of  delivery.  The  delivery  may,  there- 
fore, be  inferred  from  words  without  acts,  or  from  acts  without  words,  or  from  both 
combined.  Hughes  v.  Easteu,  4  J.  J.  Marsh.  573,  573  ;  Goodrich  v.  Walker,  1  John.  Cas. 
350 ;  Verplank  v.  Sterry,  13  John.  R.  586 ;  Folly  v.  Vantnyl,  4  Halst.  153  ;  M'Kinney  v. 
Rhoades,  5  Watts'  R.  344  ;  Byers  v.  M'Clanahan,  6  Harr.  &  John.  350,  355,'256  ;  Gardner 
V.  Collins,  4  Mason,  898.  The  grantor's  acknowledgment  of  the  deed,  preparatory  to 
recording  it,  is  not,  in  itself  a  delivery,  but  is  cogent  evidence  of  it.  McConnell  v.  Brown, 
4  Litt.  Sel.  Gas.  466;  Sicard's  Lessee  v.  Davis,  6  Peters'  R.  134;  Scrugham  v.  Wood,  15 
Wend.  545,  stated  infra,  in  this  note.  It  may,  however,  be  rebutted  by  evidence  tending 
to  show  that,  in  fact,  there  was  no  delivery.  See  Powers  v.  Russell,  18  Pick.  69, 75.  The 
placing  of  a  deed  on  record  by  the  grantor,  is  not  a  delivery  of  it,  but  only  evidence  tend- 
ing to  prove  it.  See  Barnes  v.  Hatch,  3  New  Hamp.  R.  304  ;  Maynard  v.  Maynard,  10 
Mass.  R.  458,  stated  supra;  Frishie  v.  McCarty,  1  Stewart  &  Porter,  61 ;  Daniel  v.  Brat- 
ton, 1  Dana's  K.  310 ;  Chess  v.  Chess,  1  Penn.  R.  33.  It  may  show  the  intent  of  the 
grantor,  prima  facie,  to  deliver,  yet  still,  if  acceptance,  on  the  part  of  the  grantee,  is  want- 
ing, the  delivery,  as  we  have  seen,  is  incomplete.  See  the  cases  supra,  in  this  note,  to 
this  point.  A  delivery  of  a  deed,  duly  acknowledged,  to  the  register  of  deeds,  aided  by  a 
subsequent  possession  of  the  deed  by  the  grantee,  will  be  evidence  of  a  delivery  to  the 
latter.  Maynard  v.  Maynard,  10  Mass.  R.  458.  Indeed,  it  would  seem  that,  in  all  cases 
where  a  deed,  apparently  regular  on  its  face,  and  purporting  to  have  been  completed  by 
delivery,  is  found  in  possession  of  the  grantee,  obligee,  &c.,  or  some  person  for,  or 
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*663  claiming  through  him,  it  shall  be  taken,  prima  facie,  to  have  been  duly  *delivered. 
For  things  shall  be  presumed  legally  and  properly  in  their  existing  state,  till  the 
contrary  be  shown.  See  ante,  note  177 ;  also,  Hughes  v.  Easten,  4  J.  J.  Marsh.  573  ; 
Fisher  v.  Kean,  1  Watts'  B.  378  ;  Clarke  v.  Ray,  1  Harr.  &  John.  318 ;  Sigfried  v.  Levan, 
6  Sergeant  &  Rawle,  311 ;  Curtis  v.  Hall,  1  South.  E.  148  ;  Thrasher  v.  Bverhart,  3  Gill 
&  John.  246,  347  ;  Force  v.  Craig.  2  Halst.  R.  273 ;  per  Haywood,  J.,  in  Ingram  v.  Hall,  1 
Hayw.  R.  209  ;  Mallory  v.  Aspiuwall,  2  Day's  R.  280  ;  Sicard's  Lessee  v.  Davis,  6  Peters' 
R.  134,  136,  137 ,  Gardner  v.  Collins,  3  Mason,  398  ;  Lesher's  Lessee  v.  Levan,  3  Dall  96  ; 
Miller's  Estate,  3  Rawle,  317 ;  Union  Bank  of  Maryland  v.  Ridgley,  1  Harr.  &  Gill.  336 ; 
Flagg  V.  Mann.  1  Sumn.  R.  489  ;  Ward  v.  Lewis,  4  Pick.  518 ;  Whitaker  v.  Salisbury,  15 
Id.  534, 542,  543.  See  S.  P.,  as  to  an  award  ;  Lansdale  v.  Kendall,  4  Dana,  613.  Where 
a  deed  of  marriage  settlement  was  signed  and  sealed  and  laid  on  the  table,  and  the  mar- 
riage took  place  immediately  thereafter,  in  the  presence  of  all  the  parties ;  and  the  deed, 
without  any  other  delivery,  was  taken  by  the  wife,  and  kept  in  her  possession  till  her 
death ;  held,  under  the  circumstances,  a  good  delivery,  though  the  trustee  named  in  it 
never  had  the  deed  in  his  possession.  The  Trustees  of  the  Methodist  Episcopal  Church  v. 
Jaques,  4  John.  Ch.  R.  450.  But  simply  proving  that  a  deed  was  signed,  attested  and  laid 
on  the  table,  without  a  delivery  to  any  person,  and  in  the  absence  of  the  grantee,  obligee, 
donee,  &c.,  will  not  make  out  a  delivery,  unless  the  person  for  whose  benefit  it  was 
designed,  or  some  person  for  or  under  him,  appears  to  be,  or  to  have  been,  in  the  lawful 
possession  of  it.  Hughes  v.  Easten,  4  J.  J,  Marsh.  573.  See  Powers  v.  Russell,  13  Pick. 
69,  75,  76.  Proof  that  a  grantor,  some  time  before  the  delivery  set  up,  but  after  the  deed 
was  made,  declared  his  intention  to  deliver  it,  accompanied  by  the  fact  of  the  grantee 
having  been  allowed  to  enter  into  possession  of  the  land  soon  after  the  deed  was  signed, 
has  been  excluded,  as  famishing  no  reasonable  or  probable  presumption  that  the  contem- 
plated delivery  occurred.  Hale  v.  Hills,  8  Conn.  R.  39.  The  grantor,  standing  by,  after 
the  instrument  is  signed  and  sealed,  and  suffering  the  other  party  to  take  it,  is  sufficient 
evidence  of  delivery.  Goodrich  v.  Walker,  1  John.  Gas.  250.  Where  a  deed  is  introduced 
by  the  person  who  signed  it,  as  evidence  of  any  fact  to  be  derived  from  its  existence,  as 
having  been  duly  delivered,  proof  of  signing  and  sealing  is  not  enough.  This  alone  will 
not,  under  such  circumstances,  warrant  the  presumption  of  delivery.  Clarke  v.  Ray,  1 
Harr.  &  John.  333.  And  where  the  proof  was,  that  a  deed  by  the  father  to  the  son  was 
signed,  &c.,  by  the  former,  laid  on  the  table,  where  it  remained  all  night,  and  in  the 
morning  the  father  took  it  up  and  put  it  away ;  held,  no  evidence  of  delivery.  Ward's 
Ex'rs  V.  Ward,  3  Hayw.  R.  226. 

It  is  not,  however,  indispensable  to  a  delivery  that  the  maker  should  have  transferred 
the  possession  of  the  instrument.  Accordingly,  where  a  person  signed  and  sealed  a  mort- 
gage to  secure  a  debt,  and  declared  in  the  presence  of  the  attesting  witnesses  tha.t  he 
delivered  it  as  his  act  and  deed,  but  kept  it  in  his  possession,  the  mortgagee  not  being 
present,  but  it  appearing  clearly  that  it  was  intended  by  the  mortgagor  to  have  the  instru- 
ment take  effect  immediately  as  a  deed  duly  delivered,  the  Court  of  King's  Bench  were 
strongly  inclined  to  regard  the  deliverv  complete.  Doe  ex  dem.  Garnots  v.  Knight,  8 
Dowl.  &  Ryl.  348";  S.  C,  5  Barn.  &  Cress.  671.  See  also  Barlow  v.  Heneage,  Prec.  Ch. 
211 ;  Clavering  v.  Clavering,  Id.  235  ;  3  Vern.  373  ;  1  Bro.  P.  C.  113  ;  Nuldred  v.  Gilham, 
1  P.  Wms.  577 ;  Boaghton  v.  Boughton,  1  Atk.  635.  On  the  above  authorities,  said 
Bayley,  J.,  delivering  the  opinion  in  Doe  ex  dem.  Qarnons  v.  Knight  {supra),  "  it  seems 
to  us,  that  where  an  instrument  is  formally  sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  delivery  except  the  keeping  the  deed  in  the  hands  of  the  executing  party,  and 
nothing  to  show  that  he  did  not  intend  it  to  operate  immediately,  it  is  a  valid  and  effectual 
deed,  and  delivery  to  the  party  who  is  to  take  under  it,  or  to  any  person  for  his  use,  is 
not  essential."  8  Dowl.  &  Byl.  364.  So,  where  a  bond  from  a  father  to  his  daughter, 
was  signed  and  sealed,  and  the  father,  holding  the  bond  in  his  hand,  said  to  the  daughter  ; 
"  Here  is  your  bond  ;  what  shall  I  do  with  it  ?"  and  then,  on  the  daughter's  answering 
something  whtbh  the  witness  could  not  recollect,  the  father  added :  "  I  will  take  care  of  it 
for  you."  Held,  a  suflicient  delivery,  though  the  bond  never  came  to  the  daughter's  posses- 
sion. Folly  V.  Vantuyl,  4  Halst.  R.  153.  Many  other  American  cases  are  to  the  same 
effect.  See  Bunn  v.  Winthrop,  1  John.  Ch.  R.  389 ;  Jones  v.  Jones,  6  Conn.  R.  Ill  ; 
Souverbye  v.  Arden,  1  John.  Cli.  R.  340.  Where  a  deed  of  lands  to  trustees  was  pre- 
pared for  execution,  read,  signed  by  both  parties,  and  acknowledged  as  their  deed  before  a 
commissioner,  it  was  held  to  be  a  complete  and  valid  deed,  notwithstanding  the  wit- 
nesses present  at  its  execution  concurred  in  testifying  that  there  was  no  transmission  of 
the  deed  from  the  grantor  to  the  grantees,  and  notwithstanding  also,  the  deed,  after  the 
death  of  the  grantor,  was  found  among  his  private  papers.  Scrugham  v.  Wood,  15  Wend. 
545.  But  a  bond  of  a  guardian  to  the  judge  of  probate,  signed  and  sealed,  but  retained 
by  the  guardian  till  hie  death,  when  his  administrator  took  it  and  filed  it  in  the  probate 
oflBce,  was  held  unavailing  as  against  the  sureties  in  a  bond,  for  want  of  delivery,  Fay 
v.  Richardson,  7  Pick.  91.  Where  a  deed  was  executed  and  acknowledged  by  the  grantor, 
but  retained  by  him  with  the  grantee's  consent,  as  security  for  the  consideration  moneyj 
who  said  he  would  not  take  it  till  tnat  should  be  paid,  but  before  the  money  was  paid! 
the  grantor  died  with  the  deed  in  his  possession,  having  devised  the  premises  by  his  last 
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*664  *  Policy  of  insurance  not  to  he  varied  hy  parol  evidence.  Policies  of 
insurance  are  -within  the  rule  before  laid  down  ;  they  cannot  be  con- 
tradicted or  varied  by  extrinsic  evidence.  A  written  agreement,  made  by 
the  parties  before  the  time  of  signing  the  policy,  is  not  admissible,  if  incon- 
sistent with  the  terms  of  the  policy.  Thus,  in  an  early  case,  (1)  where  in 
an  action  on  a  policy  of  insurance  from  Archangel  to  Leghorn,  the  defend- 
ant attempted  to  show  that  the  agreement  before  the  subscription  of  the 
policy  was,  that  the  adventure  should  begin  only  from  the  Downs,  the  court 
would  not  admit  the  evidence. 

The  same  rule  of  course  applies  to  charter  parties.  In  a  case  where  a 
ship  was  chartered  to  wait  for  convoy  at  Portsmouth,  Lord  Kenyon,  C.  J., 
would  not  suffer  a  parol  agreement  to  be  set  up  on  the  other  side  to  substi- 
tute Corunna  for  Portsmouth.  (2) 

In  the  case  of  contracts  of  hiring  between  masters  of  ships  and  seamen,  if 
reduced  into  writing  (which  they  are  directed  to  be  by  statute),  they  can- 
not be  varied  or  added  to  by  parol.  Thus  it  was  ruled  in  the  Court  of  Com- 
mon Pleas,  that  a  mate  in  a  slave  ship  could  not,  on  the  ground  of  a 
*665  verbal  promise  claim  the  perquisite  of  the  price  of  a  negro  slave 
beyond  the  wages  due  to  him  by  certain  written  articles  of  agree- 
ment, executed  between  the  master,  ofScers  and  crew.  (3) 

Written  agreement,  at  common  law.     By  the  rule  of  common  law,  inde- 

will ;  held,  that  there  was  do  delivery  to  or  acceptance  of  the  deed  by  the  grantee  proved, 
and,  therefore,  nothing  passed  by  it.  Jackson  ex  dem.  M'Crea  v.  Dunlap,  1  John.  Gas. 
114.  Where,  however,  land  had  been  sold  at  sheriff's  sale,  and  the  sheriff  returned 
the  sale,  acknowledged  the  deed  to  the  purchaser,  but  retained  it  as  security  for  part  of  the 
purchase  money,  and  the  vendee  took  possession  of  the  premises  and  held  them  for  four 
years ;  this  was  adjudged  strong  evidence  of  delivery.    Hartman  v.  Stahl,  3  Penn.  R.  223. 

The  party's  confession  that  he  had  delivered  the  instrument,  is  of.  course  evidence 
against  him  of  the  fact  of  delivery.  Sicard's  Lessee  v.  Davis,  6  Peters'  E.  136,  per  Marsh- 
all, C.  J.  But  the  confession  must  Import  that  he  delivered  it,  as  his  deed  ;  and  where 
the  party  acknowledged  that  he  had  delivered  it  as  a  form  to  aid  in  drawing-  another 
instrument,  held,  no  evidence  of  delivery.    Ashberry  v.  Calloway,  1  Wash.  E.  72. 

An  unconditional  delivery  of  a  deed,  once  fairly  made,  cannot  be  revoked  by  any  act  of 
•the  party  executing.  Woodman  v.  Coolbroth,  7  Greenl.  E.  181.  See  Frisbie  v.  M'Carty, 
1  Stew.  &  Porter,  61.  Nor  can  the  party,  by  any  subsequent  words,  explain  his  intent  to 
h^vfe  been  otherwise,  or  alter  the  nature  and  effect  of  the  delivery.  3  Stark.  Ev.  372.  (6th 
Am.  ed.) ;  Verplank  v.  Sterry,  13  John.  R.  551,  553,  per  Spencer,  J.  Declarations  of  the 
grantor  made  subsequently  to  the  delivery,  offered  with  a  view  of  showing  the  nature  of 
the  delivery  to  be  otherwise  than  the  act  itself  imports,  cannot  be  received  as  against 
those  claiming  in  -virtue  of  the  deed.  Souverbye  v.  Ajden,  1  John,  Ch.  340 ;  CHiess  v. 
Chess,  1  Penn.  E.  33. 

(1)  Kaines  v.  Knightly,  Skin.  54 ;  S.  C,  referred  to  in  Bates  v.  Grabham,  3  Salk.  444, 
but  mis-stated.    See,  also,  Weston  v.  Emes,  1  Taunt.  115:  Uhde  v.  Walters,  3  Camp,  16. 

A  contemporaneous  agreement  to  waive  a  provision  in  a  policy  of  insurance  prohibiting 
the  use  of  camphene,  cannot  be  shown  by  parol ;  Lamott  v.  Hudson  River  Ins.  Co.,  17 
N.  T,  199 ;  but  a  waiver  of  prepayment  required  by  its  terms  may  be  sho-wn ;  Goit  v. 
National  Pro.  Ins.  Co.  35  Barb.  189.  It  may  also  be  shown  that  a  policy  was  obtained  for 
the  benefit  of  a  mortgagor ;  Kernochan  v.  N.  Bowery  Fire  Ins.  Co.  17  N.  T.  428 ;  5  Duer. 

(8)  Leslie  v.  De  la  Torre,  cited  13  East,  583.  As  to  the  inadmissibility  of  evidence  of 
usage  to  vary  or  contradict  the  terms  of  a  policy  or  charter  party,  see  infra,  Sect.  5. 

(3)  White  V.  Wilson,  3  B.  &  P.  116. 

Note  493. — S.  P.,  Veacoi,.i  v.  McCall,  1  Gilp.  339.  See,  also,  Bogart  v.  Cauman,  Anth. 
N.  P.  70,  71.  It  seems  that  an  incidental  right  to  additional  privilege  or  compensation 
cannot  be  made  out  by  usage  in  such  cases.  This,  in  England,  may  rest  on  the  phrase- 
ology of  the  statute,  which  not  only  requires  the  contract  to  be  in  -writing,  under  a 
penalty  upon  the  master,  but  expressly  declares  that  the  contract,  when  signed,  "  shall 
be  conclusive  and  binding  on  all  parties,  any  usage  or  custom  to  the  contrary  notwith- 
standing." See  The  Isabella,  2  Eob.  Adm.  E.  241,  where  the  English  statute  is  recited. 
Our  statute  is  not  in  the  same  language,  but  it  enjoins  the  master  under  a  penalty,  to 
make  an  agreement  in  writing  or  in  print  with  the  seamen,  "  declaring  the  voyage  or 
voyages,  term  or  terms  of  time,"  &c.  (3  L.  tJ.  S.  115,  Bioren  &  Duaue)  ;  and  perhaps  its 
policy  is  equally  comprehensive  with  that  of  the  English  statute.  See  Bogfert  v.  Caumaji, 
Anth.  N.  P.  70,  73,  and  note  a  at  the  latter  page. 
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pendently  of  the  Statute  of  Frauds,  parol  evidence  could  not  be  received 
to  contradict  a  written  agreement ;  the  written  instrument  must  be  consid- 
ered as  containing  the  true  agreement  between  the  parties,  and  as  furnishing 
better  evidence  than  any  which  can  be  supplied  by  parol.  (1)  The  reason 
assigned  by  Lord  Coke  against  admitting  parol  evidence  to  contradict  the 
terms  of  a  deed,  is  very  general,  and  applies  to  the  case  of  a  written  agree- 
ment, though  writing  may  hot  have  been  absolutely  necessary.  "  It  would 
be  inconvenient,"  he  says,  "  that  matters  in  writing,  made  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement  of  the  parties, 
should  be  controlled  by  an  averment  of  the  parties  to  be  proved  by  the 
uncertain  testimony  of  slippery  memory."  (2)-  ' 

"  By  the  general  rules  of  the  common  law,"  said  Lord  Denman,  C.  J.,  (3) 

(1)  3  Atk.  383  ;  Say.  189  ;  3  Bro.  C.  C.  219  ;  7  Ves.  218 ;  4  Taunt.  786  ;  2  B.  &  C.  684. 
Where  parol  testimony  is  given  -without  objectiony  in  regard  to  the  circumstances 

attending  the  receipt  of  goods  by  a  common  carrier,  parol  testimony  may  be  received 
from  the  carrier  in  respect  to  the  transaction,  notwithstanding  he  gave  a  written  receipt 
specifying  the  terms  on  which  the  goods  were  received.  Scovill  v.  Griffith,  2  Kernan's  B. 
509.  So  parol  testimony  may  be  given  to  fix  the  amount  of  rent,  where  a  tenant  occupies 
lands  under  an  agreement  which  does  not  specify  the  rent  to  be  paid.  King  v.  Woodruff, 
23  Conn.  56. 

(2)  5  Rep.  36. 

(3)  In  Goss  V.  Nugent  (Lord),  5  B.  &  Ad.  64.  See,  also,  by  Lord  Hardwicke,  C,  in 
Parteriche  v.  Powlet,  3  Atk.  384 :  and  Clinau  v.  Cooke,  1  Sch,  &  Lef  35. 

Note  494.— In  Smith  v.  Williams  (1  Murph.  R.  436),  Mr.  Justice  Taylor  explains  the 
reason  of  the  rule,  forbidding  the  admission  of  parol  evidence  to  add  to  or  enlarge 
the  terms  of  a  written  contract,  as  follows  :  "  The  first  reflection  that  occurs  to  the  mind 
upon  the  statement  of  the  question,  independent  of  any  technical  rules,  is,  that  the 
parties,  by  making  a  written  memorial  of  their  transaction,  have  implicitly  agreed,  that 
in  the  event  of  any  misunderstanding,  that  writing  shall  be  referred  to  as  the  proof  of 
their  act  and  intention  ;  that  such  application  as  arose  from  the  paper,  by  just  construc- 
tion or  legal  intendment,  should  be  valid  jlnd  compulsory  on  them  ;  but  that  they  would 
not  subject  themselves  to  any  stipulation  beyond  their  contract ;  because  if  they 
*666  meant  to  be  bound  by  any  such,  they  might  have  added  them  to  their  contract,  *and 
thus  have  given  them  a  clearness,  a  force,  and  a  direction,  which  they  would  not 
have  by  being  trusted  to  the  memory  of  a  witness.     S.  C„  1  N.  Car.  Law  R.  368. 

The  various  conceptions  of  different  minds  on  the  same  subject,  the  liability  of  all  per. 
sons  to  forgetfulness,  the  influence  of  passion,  prejudice,  and  interest,  renders  unwritten 
contracts,  at  all  times,  uncertain.  But,  litera  icrvpta  manet.  It  cannot  change  with  times 
or  circumstances  ;  and  when  a  contract  is  reduced  to  writing,  the  law  presumes  that  the 
writing  contains  the  whole  agreement."  Per  Nott,  J.,  in  McDowall  v.  Beckley,  2  R.  Const. 
Ct.  So.  Car.  267,  268. 

So  far,  therefore,  as  the  rule  operates  to  exclude  prior  or  cotemporaneous  stipulations 
or  conversations,  it  obviously  applies  as  well  to  cases  where  a  written  instrument  is  not 
required  by  law,  no  less  than  to  deeds.  Hence,  we  find  it  either  conceded  or  asserted  in 
almost  every  case  which  speaks  on  this  subject,  that  all  oral  negotiations  or  stipulations 
between  the  parties,  which  preceded  or  accompanied  the  execution  of  the  instrument,  are 
to  be  regarded  as  merged  in  it ;  and'  that  the  latter  is  'to  be  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  which  the  contractors  bound  themselves.  Parol 
evidence  is  admissible  to  explmn  and  apply  the  writing,  but  not  to  add  to  it,  or  vary  its 
terms.  This  general  doctrine  has  been  recognized  almost  universally.  See  Bayton  v. 
Towles,  5  Mart.  Lou.  R.  1 ;  Cozzens  v.  Whittaker,  3  Stewart  &  Porter,  323 ;  Stackpole 
V.  Arnold,  11  Mass.  R.  27  ;„  McFarlane  v.  Moore,  1  Tenn.  B.  (Overt.)  174  ;  Washburn  v. 
Cordie,  ,15  Pick.  63 ;  Johnson  v.  Miln,  14  Wend.  R.  199,  pqr  Savage,  C.  J.  ;  Brewster  v. 
Countryman,  13  Wend.  446  ;  Goss  v.  Lord  Nugent,  5  Barn.  &  AdoL  64 ;  Veaoock  v.  McCallj 
,1  Gilp.t829  ;  Condict  v.  Stephens,  1  Monroe,  74  ;  Harvey  v.  Grabham,  5  Adol.  &  Ellis,  61 '; 
Dean  v.  Mason,  4  Conn.  R.  428 ;  McKennau  v.  Hender.sou,  1  Ponnsylv.  R.  417  ;  Vander- 
voort  V.  Smith,  3  Cain.  B.  161 ;  Parkhurst  v.  Van  Courtlandt,  1  John.  Ch.  R.  82'i  ;  Stevens 
V.  Cooper,  Id,  425,  439 ;  Gilpins  v.  Consequa,  1  Peters'  C.  C.  R.  85  ;  Randall  v.  Phillips,  1 
Mason's  R.  378,  383 ;  Hovey  v.  Newton,  7  Pick.  R.  39 ;  Brigham  v.  Rogers,  17  Mass.  R. 
573,  574  ;  Small  v.  Quincy,  4  Greenl.  R.  497  ;  Rosevelt  v.  Stackhouse,  1  Covren's  B.  133  "; 
Dunham  v.  Baker,  3  Day's  R.  137 ;  Bennett  v.  Hubbard,  1  Alab.  R.  370 ;  Tribble  v.  Old- 
ham, fi  J.  J.  Marsh,  141 ;  Perrine  v.  Cheeseman,  6  Halst.  B.  174  ;  Boorman  v.  Johnston,  13 
Wend.  566 ;  Austin  V.  Sawyer,  9  Cowen's  B.  39  ;  Falconer  v.  Garrison,  1  M'Cord's  B.  209  ; 
Johnson  v,  Blackman,  11  Conn.  R.  350,  351,  352,  353 ;  Cox  v.  Bennet,  1  Green's  R.  170  • 
State  V.  Collins,  6  Hamm.  143  ;  Gazaway  v.  Moore,  1  Harp.  R.  401,  402.  403  ;  New  York 
Gas  Light  Co.  v.  The  Mechanics'  Fire  Ins.  Co.,  2  Hall's  R.  N.  Y.  S.'c.  108 ;  McDowaU  v. 
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Heckley,  2  R.  Const.  Ct.  So.  Car.  265 ;  Bradley  v.  Bentley,  8  Verm.  R.  243  ;  Franklin  v. 
Long,  7  Gill  &  John.  407 ;  Bertscli  v.  The  Lehigh  Coal  &  isTav.  Co.,  4  Rawle,  130  ;  Boyce  v. 
Foster,  1  Bail.  R.  540 ;  The  State  v.  Perry,  1  Wright's  R.  662  ;  Edwards  v.  Richards,  Id. 
597 ;  Barringer  v.  Sneed,  3  Stewart's  R.  201 ;  Sommerville  v.  Stephenson,  3  Stew.  &  Port. 
275  ;  Brooks  v.  Maltbie,  4  Id.  96  ;  Hightower  v.  Ivy,  2  Porter's  R.  311,  312  ;  Mead  v.  Ste- 
ger,  5  Id.  504 ;  Reed  v.  Wood,  9  Verm.  R.  285.  (The  same  principle  is  constantly  reas- 
serted ;  14  N.  Y.  333  ;  17  jST.  Y.  199  ;  the  negotiations,  whether  verbal  or  by  letter,  leading  ■ 
to  the  contract,  are  merged  in  the  writing.  Blossom  v.  Griffin,  13  N.  Y.  569.  And  its 
effect  cannot  be  varied  by  parol  evidence  of  the  understanding  of  the  parties  that  it  was 
not  to  supersede  a  previous  agreement  in  writing.  Coons  v.  Chambers,  1  Abbott's  Pr.  165 ; 
Tibbits  V.  Percy,  24  Barb.  39.  It  will  not  supersede  a  stipulation  in  preliminary  contract. 
Morris  v.  Whitcher,  30  N.  Y.  41  ;  nor  proof  of  acts  done  under  it.  Norton  v.  Woodruff, 
2  N.  Y.,  153  ;  Giles  v.  Comstock,  4  N.  Y.  270 ;  9  N.  Y.  183  ;  unless  it  be  on  the  question  of 
performance.  Almgren  v.  Dutilh,  5  N.  Y,  228.)  Even  where  the  written  contract  could 
not  operate  so  as  to  effect  the  object  designed  by  it,  on  account  of  the  absence  of  a  seal 
(e.  g.,  a  paper  intended  as  a  deed  of  partition),  yet  held,  that  the  question  being  as  towhat 
was  the  agreement  of  the  parties  at  the  time,  the  writmg  must  be  regarded  as  the  best 
evidence,  and  prior  as  well  as  cotemporaneous  parol  negotiations,  could  not  be  resorted 
to.  Gardner  Manufacturing  Co.  v,  Heald,  5  Greenl.  R.  381.  There  being  a  written  lease, 
it  was  held,  thit  parol  evidence  to  prove  .that  the  lessor,  in  consideration  of  the  rent 
reserved,  promised  at  the  time,  or  prior  to  the  execution  of  the  lease,  to  make  other 
repairs  beside  those  which  the  writings  mentioned,  was  not  admissible.  Brigham  v. 
Rogers,  17  Mass.  R.  571.  A  parol  agreement,  reserving  growing  wheat  on  lands  sold,  is 
merged  in  the  conveyance ;  but  subsequent  acknowledgments  of  the  grantee  were 
regarded  as  evidence  that  he  had  sold  the  wheat  to  the  grantor  after  the  conveyance. 
Austin  V.  Sawyer,  9  Co  wen's  R.  39.  A  proroise  in  writing,  to  deliver  twelve  cows  with 
twelve  ccUves  which  should  come  of  them,  &c.,  cannot  be  varied  by  parol  evidence  that  the 
promisee  at  the  time,  agreed  to  accept  "  either  twelve  cows  with  calf,  or  with  calves  by 
their  sides.,"  Spencer  v.  Tilden,  5  Cowen's  R.  144.  An  assignment  of  property  by  a 
debtor,  in  trust  to  pay  such  of  his  creditors  as  should  become  parties  to  the  indenture  of 
assignment,  and  which  purported  to  release  all  their  demands,  was  held  not  open  to  be 
varied,  by  parol  evidence  of  the  circumstances  under  which  it  was  executed,  so  as  to  show 
that  a  particular  demand  of  one  of  the  creditors  who  had  become  a  party  to  the  instru- 
ment, was  intended  to  be  excepted  from  the  operation  of  the  release.  West  Boylston 
Manufac.  Co.  v.  Searle,  15  Pick.  225.  See  also  Kellogg  v.  Richards,  14  Wend.  116, 
*667  stated  ante,  note  451.  A.,  by  deed,  assigned  property  to  B.,  C.  and  *D.  for  the  bene- 
fit of  his  creditors  ;  the  debts  due  to  the  assignees  first  to  be  paid ;  held,  that  a 
debt  due  to  a  firm  of  which  either  of  the  assignees  was  a  member,  was  entitled  to  the 
same  preference  as  a  debt  due  to  the  assignee  alone ;  and  that  parol  evidence  of  what 
passed  between  the  parties  when  the  assignment  was  executed,  was  inadmissible  in  aid 
of  the  instrument,  either  to  explain  or  extend  its  import.  Wilson  v.  Hanson,  3  Fairf  58. 
Where  two  agreed  in  writing,  the  one  to  deliver  and  the  other  to  I'eceive,  at  Philadelphia, 
"  from  one  to  three  thousand  bushels  of  potatoes ;"  parol  evidence  to  prove  that  it  was 
also  agreed,  at  the  time  of  making  the  contract,  that  the  quantity  intended  to  be  delivered 
should  be  designated  and  made  known  to  the  buyer,  as  soon  as  the  cargo  was  shipped, 
was  rejected.  Small  v.  Quincy,  4  Greenl.  R.  497.  Accordingly,  too,  where  a  written 
agreement  was  payable  in  money,  held  that  parol  evidence  -to  show  a  cotemporaneous 
stipulation  to  cancel  the  agreement,  if  the  promissor  delivered  a  certain  quantity  of  cot- 
ton within  a  given  time,  was  inadmissible.    Wesson  v.  Carroll,  1  Alab.  R.  351. 

A  schoolmaster  prosecuted  for  his  wages,  and  produced,  as  the  evidence  of  his  claim,  a 
subscription  paper,  signed  by  the  defendant  with  others,  by  which  it  was  stipulated  that 
the  school  should  continue  three  months,  and  twelve  more,  if  the  parties  wished ;  parol 
evidence  of  the  plaintiff  having  promised,  at  the  time  of  the  defendant's  signing,  that  the 
school  should  continue  twelve  months,  absolutely,  was  held  inadmissible.  Phillips  v. 
Keener,  1  Litt.  R.  339.  See  also  George  v.  Harris,  4  N.  Hamp.  R.  533.  In  debt  on  bond, 
conditioned  for  the  payment  of  an  indent  for  £1,300,  evidence  of  a  parol  agreement 
between  the  parties,  when  the  bond  was  made,  that  if  the  indent  was  not  returned  on 
the  day  specified  in  the  condition,  that  then  it  should  be  converted  into  a  special  debt, 
was  held  inadmissible.  Atkinson  v.  Scott,  1  Bay,  307.  Where  a  slave  has  been  pledged 
by  a  sealed  contract,  as  security  for  a  sum  advanced,  evidence  of  a  parol  agreement  made 
at  the  time,  that  the  slave  should  be  held  until  certain  other  sums,  afterwards  advanced, 
should  be  paid,  is  not  admisssible.    Hamilton  v.  Wagner,  2  Marsh.  Ken!  R.  331. 

In  Bond  v.  Haas  (2  Dall.  188),  a  contract  was  for  the  paymentof  £260,  current  money  of 
Pennsylvania,  and  was  dated  in  August,  1777,  payable  in  one  year.  At  the  date  of  the 
contract,  continental  money  (which  was  a  lawful  tender  by  statute),  was  depreciated,  and 
stood  at  three  for  one.  The  plaintiff  insisted  that  the  whole  sum  should  be  paid  in  specie, 
and  offered  parol  proof  that  such  was  the  understanding  of  the  parties.  The  court 
rejected  it  on  the  ground  that  it  would  be,  in  effect,  altering  the  contract.  See.  also,  Lee 
V.  Biddis,  1  Dall.  175  ;  Pleasants  v.  Pemberton,  3  Dal!.  Rep.  196  ;  Norton  v.  Wells,  1  Tyl. 
Rep.  381 ;  M'Meen  v.  Oweh,  1  Yeates'  Rep.  185  ;  Morris  v.  Edwards,  1  Hamm.  Rep.  189  ; 
Smith  V.  Goddard,  Id.  178.  v         , 
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(TJnder  the  act  of  Congress,  passed  February  35,  1863,  treasury  notes  of  tlie  United 
States  are  a  legal  tender  in  payment  of  debts,  notwithstanding  such  notes  are  depreciated 
and  worth  much  less  than  the  same  amount  of  gold  and  silver.  Metropolitan  Bank  t. 
Van  Dyck,  37  N.  Y.  400.) 

Where,  in  a  policy  of  insurance,  a  vessel  was,  by  plain  construction  of  the  terms  of  the 
policy,  warranted  Spanish  ;  held,  that  it  was  not  competent  for  the  assured  to  show  that 
the  underwriters  were  informed,  at  the  time  of  their  subscription,  that  the  vessel  was  in 
truth  American,  but  was  to  be  ostensibly  Spanish,  to  avoid  capture  by  the  enemy.  Ather- 
ton  V.  Brown,  14  Mass.  Rep.  152. 

Where  a  bill  of  sale  of  a  slave  contained  a  warranty  of  title,  held,  that  the  vendee 
could  not  allege  and  recover  upon  a  parol  warranty  of  soundness,  made  at  the  same  time. 
Smith  V.  Williams,  1  Murph.  Rep.  426  ;  Wren  v.  Wardlaw,  1  Alab.  Eep.  363 ;  Hitchcock 
V.  Harris,  1  Miller's  Lou.  Rep.  311 ;  Read  v.  Duncan,  2  M'Cord's  Rep.  167  ;  Duff  v.  Ivy,  4 
Stewart's  Rep.  140 ;  Pender  v.  Pobes,  1  Dev.  &  Batt.  350.  So  as  to  a  bill  of  sale  of  a 
moiety  bf  a  ship,  containing  a  covenant  to  defend  the  moiety  sold  against  all  persons ; 
held,  that  the  vendee  could  not  se{  up  a  parol  warranty,  made  on  the  sale,  that  the  ship 
was  copper  fastened.  Mumford  v.  McPherson,  1  John.  Rep.  414.  And  it  seems  it  would 
be  the  same,  if  the  bill  of  sale  contained  no  warranty,  but  a  simple  transfer  of  the  title. 
For,  it  must  be  presumed  that  the  writing  contains  the  entire  contract.  Per  Our.  in  Van 
Ostrand  v.  Reed,  1  Wend.  434,  432.  This  was  distinctly  held  as  to  an  assignment  of  a 
patent  right,  though  it  did  not  import  any  contract  beyond  the  bare  conveyance  of  title. 
Id.  See  Reed  v.  Wood,  9  Verm.  Rep.  285  ;  Dean  v.  Mason,  4  Conn.  Rep.  428 ;  Mumford 
V.  M'Pherson,  1  John.  Rep.  414,  418  ;  per  Kent,  0.  J.,  in  Bayard  v.  Malcolm,  1  John.  Rep. 
467.     See  post,  p.  673. 

In  a  suit  by  the  assignee  of  a  bond,  to  recover  on  a  guaranty  of  payment,  the  assign- 
ment being  in  general  terms,  and  containing  no  such  guaranty,  parol  testimony  to  prove 
one,  was  held  inadmissible.  O'Harra  v.  Hall,  4  Dall.  Rep.  340.  So,  where  the  defendant 
gave  the  plaintiff  an  instrument  in  writing,  acknowledging  that  he  had  sold  the  plaintiff 
a  note,  for  which  he  had  received  part  payment,  and  stating  that  the  balance  was 
*668  to  be  paid  when  the  money  was  *collected ;  held,  that  the  plaintiff  could  not  set 
up  a  parol  promise  of  the  defendant,  made  at  the  time,  that  the  latter  would  sue 
the  maker  of  the  note  within  a  specified  period.  Clark  v.  M'Millan,  1  N.  Car.  Law  Repos. 
265.  See  further,  Sommerville  v.  Stephenson,  8  Stewart's  Rep.  271 ;  Dupuy  v.  Gray,  1 
Aiab.  Rep.  357 ;  Wesson  v.  Carroll,  Id.  351 ;  Odam  v.  Beard,  1  Blackf  191 ;  Butler  v. 
Suddeth,  6  Monroe,  541.  But  in  New  Jersey,  in  a  suit  by  the  assignee  of  a  sealed  bill,  to 
recover  back  the  money  paid  upon  the  assignment,  the  assignment  being  in  general  terms, 
it  was  held,  that  the  defendant  might  prove  a  promise  by  the  plaintiff,  made  at  the  time 
of  the  assignment,  to  take  the  bill  at  his  own  risk.  Mehelm  v.  Barnet,  1  Coxe's  Rep.  86. 
It  seems  to  have  been  assumed  in  the  case,  that  the  general  law  of  that  state,  operating 
upon  the  assignment  in  question,  would  have  rendered  the  assignor  liable.  Kinsey,  C.  J., 
put  the  admissibility  of  the  testimony  upon  the  ground,  that  the  law  constituted  no  part 
of  the  contract,  and,  therefore,  the  parol  proof  did  not  contradict  or  vary  the  writing.  It 
does  not  appear  what  view  was  taken  by  the  other  judges.     See  Id.  90,  91. 

The  general  rule,  however,  is  against  the  doctrine  advanced  by  the  chief  justice  in 
Mehelm  v.  Barnet  (supra).  Where  a  written  contract  appears  on  its  face  to  be  complete, 
you  can  no  more  add  to,  or  contradict  its  legal  effect,  by  parol  stipulations  preceding  or 
accompanying  its  execution,  than  you  can  alter  it,  through  the  same  means,  in  any  other 
respect.  The.  law  controlling  the  operation  of  a  written  contract  becomes  a  part  of  it,  and 
though  usage,  in  certain  cases,  has  been  allowed  to  supersede  the  law,  yet  the  courts  have 
rarely  gone  so  far  as  to  apply  the  same  doctrine  to  mere  verbal  stipulations  of  the  parties. 
See  post,  note  533.  Accordingly,  a  dean  hill  of  lading  was  held  not  liable  to  be  varied  by 
a  cotemporaueous  parol  agreement  that  the  goods  might  be  stowed  on  deck.  The  bill  was 
silent  as  to  the  manner  of  stowing  the  goods,  but  the  law  operating  upon  and  construing 
it  required  the  goods  to  be  stowed  under  deck.  And  Nelson,  J.,  who  delivered  the  opinion 
of  the  court,  expressly  said :  "  If  such  is  the  judgment  of  law  upon  the  face  of  the  instru- 
ment, parol  evidence  is  as  inadmissible  to  alter  it  as  if  the  duty  was  stated  in  express 
terms.  It  was  a  part  of  the  contract."  Creery  v.  Holly,  14  Wend.  30  ;  Barber  v.  Brace,  3 
Conn.  Rep.  9,  S.  P.  This  was  directly  held,  where  parol  evidence  was  offered  to  show,  in 
respect  to  a  promissory  note  mentioning  no  time  of  payment,  that  by  an  agreement 
between  the  parties  at  the  time  it  was  executed,  it  was  not  to  be  payable  as  the  law 
adjudged;  i.  e.  immediately.  Thompson  v.  Ketchum,  8  John.  Rep.  189.  See,  also.  Hunt 
V.  Adams,  7  MasS.  Rep.  518 ;  S.  C,  6  Id.  519 ;  Pattison  v.  Hull,  9  Cowan's  Rep.  747.  *  *  S. 
P.,  Warren  v.  Wheeler,  8  Mete.  R.  97.  *  *  (The  pleadings  may  be  so  framed  as  to  render 
the  evidence  admissible.  Seeley  v.  Engell,  3  Kernan  R.  542.)  So  where  there  was  aeon- 
tract  specifying  no  place  for  the  delivery  of  portable  articles  ;  held,  that  the  law  fixed  the 
place ;  and  that  evidence  of  cotemporaueous  stipulation  to  vary  the  instrument  in  this 
respect,  was  inadmissible.  "  Where  the  legal  construction  and  effect  of  an  instrument  are 
well  settled,  it  is,"  said  the  court,  "varying  the  instrument  to  Show  that  the  parties 
intended  something  else,  as  mucli  as  it  womd  be  to  prove  that  the  terms  were  not  in 
accordance  with  the  previous  agreement."     La  Farge  v.  Rickert,  5  Wend.  Rep.  187. 
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Where  an  act  is  contracted  to  be  done,  but  the  writing  is  silent  as  to  the  time,  the  law 
implies  that  it  is  to  be  done  in  a  reasonable  time ;  and  evidence  of  a  cotemporaneous  parol 
agreement  as  to  the  time  is  inadmissible  to  vary  the  construction.  Barringer  v.  Sneed,  3 
Stewart's  Reports,  201.  See  Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.  In  Barringer 
V.  Sneed,  the  cotemporaneous  agreement  seems  to  have  been  admitted  at  the  trial,  in  order 
to  enable  the  jury  to  ascertain  wliat  the  parties  considered  a  reasonable  time  ;  and  it  does 
not  appear  whether  the  court  finally  sanctioned  the  evidence,  for  this  object,  or  not.  Simp- 
son V.  Henderson  {supra),  appears  to  deny  that  such  evidence  is  proper.  But  see  Ely  v. 
Adams,  19  John.  Rep.  313  ;  andjjosi,  note  516.  Where  the  defendants  have  covenanted  to 
indemnify  the  plantiffs  against  all  actions,  suits,  and  demands,  which  might  afterwards 
be  instituted  against  the  estate  of  Lieutenant-Governor  M'Gill,  and  whereby  the  plaintiifs 
might  be  liable  for  the  payment,  by  reason  of  their  being  sureties  for  said  M'Gill's  execu- 
tor ;  it  was  held,  that  the  covenant  was  without  ambiguity,  including,  in  legal  effect,  all 
suits  instituted  by  any  party,  aad  therefore  that  no  averment  of  an  intention  different 
from  that  expressed  in  the  covenant,  and  limiting  its  effect  to  suits  commenced  by  par- 
ticular persons,  could  be  admitted.  Watson  v.  Boylston,  5  Mass.  Eep.  411.  Further,  that 
parol  evidence  of  cotemporaneous  stipulations  is  inadmissible,  to  control  or  vary  the  legal 
effect  of  a  written  instrument.  See  Sommerville  v.  Stephenson,  3  Stewart's  Rep.  271, 273, 
274 ;  Dupuy  v.  Gray,  1  Alab.  Rep.  357 ;  Wesson  v.  Carroll,  Id.  251 ;  Hightower  v. 
*669  Ivy,  2  *Porter'9  Rep.  308,  311,  312  ;  Odam  v.  Beard,  1  Blackf.  191 ;  Wright  v.  Weak- 
ley, 2  Watts'  Reports,  89. 

A  written  submission  to  arbitrators,  cannot  be  enlarged  by  a  parol  agreement  made 
cotemporaneously ;  as  the  writing  will  be  presumed  to  comprise  the  whole  intention  of  the 
parties.  Palmer  v.  Green,  6  Conn.  R.  14.  See  also  De  Long  v.  Stanton,  9  John.  R.  38  ; 
Sessions  v.  Barfield,  2  Bay's  R.  94.  Nor  can  the  submission  or  award  be  varied,  in  a  court 
of  law,  on  the  ground  of  mistake.  See  Efner  v.  Shaw,  2  Wend.  567.  And  see  aTtte,  notes 
S63,  408.  (Nor  can  a  person  who  appears  as  principal  in  a  contract,  exonerate  liimself 
from  liability  by  showing  that  he  acted  as  agent.    Chappell  v.  Dann,  21  Barb.  17.) 

(It  is  not  competent  to  show  that  a  written  contract,  signed  by  a  married  woman  in  her 
own  name,  was  in  fact  made  by  her  as  agent  for  her  husband.  Galusha  V:  Hitchcock,  29 
Barb.  193.  But  it  is  competent  to  show  that  an.  agreement,  signed  by  the  defendant  and 
four  others,  directors  of  a  corporation,  was  so  signed  on  the  express  condition  that  all  the 
directors  should  unite  in  it,  and  that  it  was  to  remain  inoperative  until  that  condition  was 
complied  with.  Burnham  v.  Wilbur,  7  Bosw.  169.  To  show  by  parol  that  a  grant  to 
Berry  Stephens,  orphan,  was  intended  for  Berry  Stephen's  orphan.  Walker  v.  Wells.  25 
Geo.  141  To  show  which  of  two  parties  of  the  same  name  was  intended.  State  v. 
Weare,  38  N.  H.,  314.  To  supply  the  name  of  the  vendee,  where  that  is  left  blank.  Bau- 
vais  ■t.  Wall,  14  La.  An.  199.  To  show  that  a  purchase  was  made  by  another  party,  an 
agent  in  his  own  name,  for  the  plaintiff.  Cashing  v.  Rice,  46  Maine,  303 ;  Newcomb  v. 
Clark,  1  Denio,  236  ;  1  E.  D.  Smith,  364.  But  such  evidence  is  inadmissible  to  charge  a 
party  whose  name  does  not  appear  on  the  instrument.  Fenly  v.  Stewart,  5  Sand.  101  ; 
Williams  v.  Christie,  4  Duer,  29.) 

A  writing,  signed  by  the  obligor  in  a  mortgage  bond,  stating  the  object  for  which  an 
indoraement  is  made  cannot  be  varied  by  a  cotemporaneous  parol  agreement  against 
parties.    Rosevelt  v.  Stackhouse,  1  Cowen's  R.  122.  •• 

A  parol  agreement,  made  at  the  time  of  a  sale  and  conveyance  of  land  (the  seller  taking 
the  purchaser's  note  for  the  same),  that  if  the  land,  on  admeasurement,  should  exceed  a 
certain  estimated  quantity,  the  purchaser  should  pay  the  seller  an  additional  price  there- 
for, cannot  be  proved.  And  the  court,  in  giving  their  opinion  on  a  case  presenting  the 
above  facts,  said — "  The  contract  stated  in  the  declaration  is  one  entire  contract,  made  at 
the  time  of  the  sale  and  conveyance  of  the  land,  the  whole  of  which  is  to  be  considered 
and  included  in  the  deed  and  note."  Northrop  v.  Speary,  1  Day's  Rep.  23.  See  Howes  v. 
Baker,  3  John.  R.  506  ;  Bradley  v.  Blodget,  Kirby's  R.  23  ;  Brooks  v.  Maltbie,  4  Stew.  & 
Porter,  96.  A  written  agreement  to  sell  lands,  is  merged  in  the  deed  for  the  lands,  and 
the  note  for  the  purchase  money  afterwards  given,  these  importing  complete  execution  of 
it.  Falconer  v.  Garrison,  1  M'Cord's  R.  209.  So  a  written  executory  contract  of  any  kind, 
contemplating  execution  by  written  evidence,  is  merged  in  the  latter,  provided  it  import 
a  full  execution.    Gibson  v.  Watts,  I  McCord's  Ch.  R.  490. 

Some  dicta  are  occasionally  found,  intimating  that  where  the  whole  contract  has  not 
been  reduced  to  writing;  parol  evidence  may  be  received  to  prove  the  part  omitted.  See 
Hunt  V.  Adams,  6  Mass.  R.  519,  534,  per  Parsons,  C.  J.  ;  Barker  v.  Prentiss,  Id.  434. 
See  also  per  Washington,  C.  J.,  in  M'Cullogh  v.  Girard,  4  Wash,  C.  C.  R.  393,  293.  This 
is  not  true,  it  seems,  of  writings  importing  on  their  face  a  complete  expression  of  what 
the  parties  agreed  upon.  To  such  cases  the  general  rule  above  considered  has  usually 
been  applied  with  inflexible  rigor.  See  the  cases'  swpra  ;  also  Mead  v.  Steger,  5  Porter's 
E.  405,  per  Collyer,  C.  J.  Exceptions,  however,  do  undoubtedly  exist.  "  Where  a  writ- 
ing evidently  appears  to  express  only  some  parts  of  an  agreement,  entered  into  between 
the  parties,  parol  evidence,  it  seems,  would  be  admissible  to  prove  the  other  parts  of  the 
s.  greement  on  which  it  is  silent."  3  Phil.  Ev.  773  (8th  Lond.  ed.)  We  saw  some  cases 
ost,  (note  514),  in  which  the  instrument  expressly  referred  to  some  previous  parol  arrange- 

VoL.  IL  71  • 


662  Of  the  Admissibility  of  Extrinsic  Mvidence,  tfcc,        [ch.  yiii. 

ment  between  tlie  parties,  without  specifying  its  terms,  thus  precluding  the  presumption 
that  the  parties  did  not  intend  to  bind  themselves  to  terms  not  reduced  to  writing.  Com- 
missioners V.  McCalmont  (3  Pennsyl.  R.  132),  stated  in  the  note  and  at  the  page  above 
mentioned,  furnishes  a  very  striliing  illustration  of  the  doctrine ;  and  there  Eennedy,  J., 
who  delivered  the  opinion  of  the  court,  observed  in  respect  to  it  as  follows :  "  Why  is  it 
that  parol  evidence  shall  not  be  received  to  alter,  add  to,  diminish,  vary  or  contradict  a 
■written  agreement  ?  Is  it  not  for  this  reason,  that  where  the  parties  to  an  agreement 
have  had  it  committed  in  writing,  it  must  be  presumed  that  it  was  done  for  the  greater 
certainty,  as  well  in  showing  what  the  agreement  was,  as  in  preserving  the  evidence  of 
it,  and  that  these  objects  can  only  be  attained  by  putting  fully  and  explicitly  into  the 
writing  everything  that  was  agreed  on  ?  This  I  consider  the  foundation  of  the  rule  that 
excludes  parol  evidence  in  such  cases.  But  if  it  appear  in  the  written  agreement  itself, 
that  all  and  everything  which  has  been  agreed  on  between  the  parties  was  not  put  into 
it ;  and  that  instead  of  inserting  it,  a  reference  is  made  to  it,  as  in  this  case,  the  reason  o? 
the  rule  does  not  exist ;  and  of  course  it  ought  not  to  be  applied."  See  also  Sharp  v.  Lipsey, 
2  Bail.  R.  113. 

But  it  is  not  necessary,  in  order  to  exempt  the  case  from  the  operation  of  the  general 
rule,  that  the  writing  should  expressly  and  directly  rebut  the  presumption  of  complete- 
ness. In  Jefferey  v.  Walton  (1  Stark  R.  267),  referred  to  in  note  of  the  text,  an  action 
was  brought  for  not  taking  proper  care  of  a  horse  which  the  defendant  had  hired  of  the 
plaintiff.  At  the  time  of  hiring,  the  following  memorandum  was  made :  "  Six  weeks  at 
two  guineas — William  Walton.  Jr."  Lord  Ellenborough  seems  to  have  treated 
*670  it  as  a  contract  incomplete  on  its  face,  and  conclusive  as  far  *as  it  went ;  for,  in 
admitting  evidence  that  the  defendant,  at  the  time  of  hiring,  agreed  to  be  respon- 
sible for  all  accidents,  he  said :  ''  The  written  agreement  merely  regulates  the  time  of 
hiring  and  the  rate  of  payment,  and  I  shall  not  allow  any  evidence  to  be  given  by  the 
plaintiff  in  contradiction  of  these  terms,  but  I  am  of  opinion  that  it  is  competent  for 
the  plaintiff  to  give  in  evidence  suppletory  matter  as  part  of  the  agreement."  In  the  case 
of  Knapp  v.  Harnen  (1  Gale,  47 ;  Exch.  H.  T.  1885),  in  an  action  for  goods  sold  and  deli- 
vered, the  defense  was  that  the  credit  had  not  expired  ;  it  .appeared  in  evidence  that  the 
plaintiff  had  written  a  letter  to  the  defendant,  specifying  the  price  to  be  charged ;  it  was 
sent  to  the  defendant's  surveyor,  who  communicated  it  to  him  ;  the  defendant  wrote  to  the 
plaintiff,  that  he  consented  to  the  terms  proposed  ;  if  the  payment  should  be  made  at 
the  pariod  he  mentioned ;  the  plaintiff  consented,  and  the  defendant  then  signed  the  first 
letter. 

It  was  objected  that  the  first  letter  alone  constituted  the  agreement,  and  that  the  evi- 
dence of  the  second  letter,  and  of  what  passed  in  relation  to  it,  was  inadmissible.  The 
objection  having  been  overruled,  the  defendant  had  a  verdict,  and  on  a  motion  for  a  new 
trial,  the  Court  of  Exchequer  refused  a  rule,  and  Parke,  B.,  said  :  "  It  is  quite  clear,  that 
the  letter  did  not  in  itself  constitute  an  agreement,  it  was  not  meant  to  be  so  by  the 
parties.  See  2  Phill.  Ev.  773,  773  (8th  Lond.  ed.)  In  Reay  v,  Richardson  (3  Cr.,  M.'&  R. 
427),  on  an  application  to  a  creditor  to  enter  into  a  composition,  he  was  requested  to  write 
down  what  he  was  willing  to  do ;  he  afterwards  wrote — ' '  I  hereby  agree,  on  payment  of 
ten  shillings  in  the  pound,  to  give  a  full  and  complete  discharge ;  held,  that  evidence  of  a 
cotemporaneous  conversation  with  the  creditor  was  admissible,  to  show  the  purpose  for 
which  the  writing  was  given,  aud  thereby  make  a  valid  agreement,  by  showing  it  was 
intended  to  be  submitted  to  the  creditors.  3  Phill.  Ev.  733,  note  4  (8th  Lond.  ed.)  See 
post,  note  510.  "If  there  were  a  written  order  to  make  a  chattel,  parol  evidence  would 
be  admissible  of  the  acceptance  of  the  order  (no  statute  interfering),  and  of  the  price  at 
which  the  party  agreed  to  make  it."  Ingram  v.  Lea,  3  Campb.  R.  531  ;  3  Phil.  Er.  773 
(8th  Lond.  ed.)  Where  an  executory  agreement,  not  within  the  Statute  of  Frauds, 
expresses  no  consideration,  you  may  show  what  the  consideration  actually  was.  Hall  v. 
Mott,  Brayt.  R.  81.     See  further  Tisdale  v.  Harris,  20  Pick.  12. 

Upon  a  like  principle,  a  blank  indorsement  of  a  note  or  bill  of  exchange  does  not,  as 
between  the  immediate  parties,  preclude  evidence  of  cotemporaneous  parol  stipulations 
showing  that  a  restricted  operation  was  intended  to  be  given  to  the  signature,  or  that  the 
transfer  was  upon  trust  and  not  absolute,  &c. ;  "for  in  these  cases  the  written  engagement 
is  left  incomplete  by  the  parties."  Per  Parker,  J.,  delivering  the  opinion  of  the  court  in 
Stackpole  v.  Arnold,  11  Mass.  R.  83.  See  Susqueliannah  Bridge  and  Bank  Co.  v.  Evans, 
4  Waal).  C.  C.  R.  480 ;  Brock  v.  Thompson,  1  Bail.  R.  833 ;  Wright  v.  Latham  3  Murph' 
R.  398  ;  Hill  v.  Ely,  5  Ser.  &  Rawle,  388 ;  Pike  v.  Street,  1  Mood.  &  Malk.  336,  337,  and 
note ;  G-oupy  v.  Harden,  7  Taunt.  R.  163 ;  Butler  v.  Suddeth,  6  Monroe,  541 ;  Daniel  v. 
McRae,  3  Hawks'  R.  590  ;  Perkins  v.  Catlin,  11  Conn.  R,  318  ;  Barker  v.  Prentiss,  6  Mass. 
R.  430,  433,  431 ;  Smith  v.  Barber,  1  Root's  R.  207 ;  Lonsdale  v.  Brown,  3  Wash.'c.  C.  R. 
40i ;  D  nu  V.  Hall,  17  Wend.  214,  215,  et  sen.;  Brent's  Ex'rs  v.  Metropolis  Bank,  1  Peters' 
R.  89  ;  Fuller  v.  McDonald.  8  Qreenl.  313 ;  Barrows  v.  Lane,  5  Verm.  R.  161.  But  see 
Barry  v.  Morse,  3  N.  Hamp.  R.  132 ;  Hightower  v.  Joy,  2  Porter's  R.  308 ;  Bank  of  United 
States  V.  Dunn,  8  Peters'  R.  51,  5S,  and  cases  there  cited. 

*  *  In  Potter  v.  Hopkins  (35  Wend.  R.  417),  part  of  the  contract  was  evidenced  by  a 
receipt  in  the  following  words,  viz :    "  Reo'd  of  H.  S.  Potter,  five  hundred  dollars,  as 
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advance  on  my  wheat,  to  be  delivered  before  the  first  of  July,  at  the  Rochester  price.'" 
Parol  evidence  was  received  to  show  that  the  agreement  was  to  deliver  to  the  plaintiff 
600  or  700  bushels  of  wheat  before  the  first  of  July  at  the  plaintiff's  warehouse,  and  was 
to  have  the  Rochester  market  price  at  any  time  he  might  elect  before  that  ^a,j.  *  *  (See 
Lent  V.  Hodgman,  15  Barb.  374 ;  and  Norton  v.  Woodrufif,  2  Comst.  153.)  Young  v.  Bush- 
nell,  8  Bo8w.  1,  21. 

So  in  various  cases  of  a  somewhat  similar  nature,  where  a  writing  has  been  executed 
by  way  of  part  performance  merely  of  a  parol  contract.  A  familiar  illustration  is  where 
a  chattel  has  been  sold  with  warranty,  not  in  writing,  and  a  note  given  for  the  purchase 
money.  Clearly  the  note  in  such  instances,  would  not  merge  the  parol  contract.  See 
Shepherd  v.  Temple,  3  N.  Hamp.  R.  455 ;  Reab  v.  McAllister,  8  Wend.  116,  117.  In 
McCulloch  V.  Girard  (4  Wash.  C.  C.  R.  389),  a  parol  agreement  between  the  parties  was 
entered  into,  relating  to  the  transfer  of  certain  shares  of  stock  in  a  bank  not  then  com- 
pletely organized.  At  the  conclusion  of  the  agreement,  the  defendant  signed  a 
*671  paper,  promising  in  a  general  way  to  transfer  the  ihares  as  soon  as  *  books  for  that 
purpose  should  be  opened  by  the  bank  The  defendant  contended  that  this  instru- 
ment should  be  treated  as  evincing  the  entire  agreement,  and  that  no  parol  evidence 
could  be  received  of  stipulations  not  contained  in  it.  The  court,  however,  deemed  it  a 
question  of  fact  for  the  j  ury  whether  the  instrument  was  given  in  full  execution  of  the 
parol  contract,  or  in  part  merely ;  and  Washington,  J.,  who  delivered  the  opinion,  said^ 
"  that  if  it  should  turn  out  that  it  formed  part  of  the  agreement  that  such  a  paper  should 
be  given,  or  that  a  paper  of  that  description  was,  in  the  ordinary  course  of  the  defend- 
ant's business,  in  respect  to  transactions  of  this  nature,  given  by  him ;  evidence  of  the 
parol  contract  will  be  proper,  and  will  not  violate  any  of  the  rules  of  evidence."  Id.  290, 
291.  See  Id.  393,  293,  et  seq.  In  an  action  brought  to  recover  a  sum  of  money,  for  which 
the  defendants  had  signed  a  writing  whereby  they  acknowledged  its  receipt  of  the  plain- 
tiff "  by  the  hands  of  B.  to  be  accounted  for ;"  parol  evidence  on  the  part  of  the  defendants 
to  show,  that  before  the  writing  was  signed,  the  plaintiff  being  indebted  to  L.,  and  L.  to 
the  defendants,  it  was  agreed  that  this  money  should  be  paid  to  the  defendants  in  part 
payment  of  their  claim  against  L.,  and  in  part  satisfaction  of  L.'s  claim  against  the 
plaintiff,  was  held  admissible. 

The  court  said  the  instrument  was  not  a  mere  receipt,  and  therefore  liable  as  such  to 
be  varied ;  nor  was  it  one  of  those  writings  which  are  to  be  regarded  as  merging  all  pre- 
vious negotiations;  they  viewed  it  as  givsn  merely  in  part  execution  of  the  parol  contract, 
and  therefore  the  latter  might  be  proved.  Gerrish  v.  Washburn,  9  Pick.  B.  338.  M.  filed 
his  bill  in  chancery,  claiming  a  lien  on  lands  sold  to  him  by  J.  for  an  unpaid  balance  of 
the  purchase  money.  The  bill  charged  that  at  the  time  of  the  purchase  the  number 
of  acres  in  the  tract  sold  was  not  ascertained ;  but  it  was  agreed  to  estimate  the  quantity 
at  300  acres,  with  the  understanding  that  a  survey  should  subsequently  be  made,  and  if 
the  tract  should  turn  out  to  contain  more  land,  theiexcess  should  be  paid  for  at  the  same 
rate  per  acre  as  the  three  hundred  acres,  the  supposed  number;  that  with  this  under- 
standing a  bond  of  conveyance  was  executed  by  M.  on  the  17th  of  May,  1826,  and  a  bond 
for  the  purchase  money,  according  to  the  estimate  above  mentioned  by  J.  on  the  day 
following ;  that  a  survey  of  the  land  was  afterwards  made,  and  it  was  found  to  contain  a 
surplus  of  230  acres  over  the  estimated  quantity ;  and  for  the  price  of  the  latter  the  com- 
plainant proceeded,  he  having  previously  fissigned  the  bond  for  the  other  part  of  the 
purchase  money  to  one  B.  This  bond  was  not  produced,  and  the  court  declined  deciding 
as  to  the  existence  of  the  lien  until  the  contents  of  the  bond  should  be  proved  in  some 
way.  But  they  said,  that  unless  there  was  something  in  the  structure  of  the  bond  which 
negatives  the  Ueu,  it  would  have  to  be  enforced,"  &c.  In  respect  to  the  parol  proof  relied 
on,  they  added — "  On  the  supposition  that  the  bond  is  a  mere  obligation  for  the  payment 
of  money,  without  reciting  the  contract  of  sale,  there  could  be  no  possible  legal  objection 
to  the  admissibility  of  the  evidence  in  relation  to  the  excess  of  land  above  three  hundred 
acres.  It  is  in  this  light  we  have  supposed  i:  to  exist.  In  that  view,  the  introduction  of 
the  parol  evidence  would  not  affect  in  any  manner  the  contract,  as  evidenced  by  the  bond 
of  conveyance  and  bond  for  the  purchase  money,  but  being  evidence  of  a  substantive 
independent  contract,  its  admissibility  could  not  be  met  by  any  legal  objection."  Hall  v. 
Maccubin,  6  Gill  &  Johnson,  107,  110.  See  supra.  On  the  same  principle,  where  there  is  a 
writing  importing  a  sale  of  personal  property,  or  any  other  like  instrument  of  transfer,  it 
will  preclude  the  vendee  from  proving  an  agreement  between  him  and  the^^endor,  cotem- 
poraneous  with  the  instrument,  and  consistent  with  its  terms,  that  the  value  of  the 
property  should  be  applied  to  the  payment  of  the  defendant's  debts.  Senible,  McCreary 
V.  McCreary,  5  Gill  &  John.  147, 157.  The  last  case,  like  the  one  preceding  it,  goes  on 
the  proposition  ot  our  author,  that  parol  evidence  is  admissible,  in  cases  of  written  instru- 
ments, to  prove  collateral  and  independent  facts,  about  which  the  writing  is  silent.  Id. 
156,  157.  Kelsey  and  Dickson  being  partners  in  a  mill  which  they  had  built,  entered 
into  a  written  agreement  stating  inter  alia  that  Dickson  had  bought  Kelsey's  interest  in 
the  mill  for  500  dollars,  to  be  paid  in  certain  installments.  Kelsey,  in  an  action  against 
Dickson  for  the  purchase  money,  was  permitted  to  show,  by  parol  evidence,  that  the  sum 
of  500  dollars  which  Dickson  was  to  pay  Kelsey  for  his  interest  in  the  mill  was 
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excluKve  of  the  expenses  that  had  been  incurred  in  building  it,  and  that  those  expenses 
were  to  be  paid  by  IXckson.  Kelsey  v.  Dickson,  2  Blackf.  236  j  S.  C,  on  appeal,  3 
Id.  189. 

A  plain  and  well  established  exception  to  the  general  doctrine  which  regards  all  anterior 
and  cotemporaneous  stipulations  and  representations  as  merged  in  the  written  contract, 
exists,  where  one  party  sues  the  other,  alleging,  as  the  gravamen  of  the  action,  some 

fraud  of  the  latter,  by  which  the  former  was  ind  uced  to  enter  into  the  contract.  It  has 
*672    been  laid  down  in  broad  terms,  *that  "  the  rule  which  prefers  written  to  unwritten 

evidence,  does  not  so  apply  as  to  exclude  the  latter,  when  its  object  is  to  prove  that 
the  farmer  had  been  fraudulently  obtained,  and  thereby,  to  avoid  the  contract  evidenced 
by  it,  or  secure  indemnity  to  the  party  injured."  Per  Sufibld,  J.,  in  Cozzens  v.  Wi  taker, 
3  Stewart  &  Porter,  329.  See  Becker  v.  Vrooman,  13  John.  R.  301 ;  Johnson  v.  Miln,  14 
Wend.  195;  per  Marshall,  C.  J.,  in  Tayloe  v.  Riggs,  1  Peters'  R.  591 ,-  ner  Kent,  C.  3.,  in 
Mumford  v.  M'Pherson,  1  John.  B.  44;  The  State  v.  Perry,  1  Wright's  R.  662.  In  an 
action  ou  the  case  for  deceit  in  ftie  sale  of  a  slave,  though  there  was  a  written  bill  of  sale, 
containing  a  warranty  of  soundness  in  "  body,  mind  and  title,"  yet  held  that  parol 
evidence  going  to  prove  other  representations  made  by  the  vendor  at  the  time,  such  as 
that  the  slave  was  industrious,  and  free  from  vice,  whereas  he  knew  the  contrary  to  be 
the  fact,  was  admissible.  Cozzens  &  Wbitaker,  3  Stewart  &  Potter,  322  ;  S.  P.,  M'Farlane 
Y.  Moore,  1  Tenn.  B.  (Overt.)  174.  See  Johnson  v.  Brockelbank,  2  Hill's  R.  353  ;  Smith  v. 
Williams,  J  Murph.  B.  436 ;  Wren  v.  Wardlaw,  1  Alab.  R.  363  ;  Mumford  v.  M'Pherson, 

1  John.  R.  418 ;  Fleming  v.  Slocnm,  18  John.  R.  403.  So,  where  the  bill  of  sale  of  a  slave 
contained  a  warranty  of  soundness,  but  expressly,  excepted  the  "  phthisic ;  "■'  held,  that 
the  vendee  might  nevertheless  prove,  in  an  action  for  decei  t,  that  the  vendor  represented  the 
slave  as  having  the  phthisic  only  slightly,  whereas  he  knew  her  to  be  in  the  last  stage 
of  that  disease.  Hanks  v,  M'Kee,  2  Litt.  Rep.  227.  But  in  Louisiana,  in  an  action  on  a 
note  given  for  the  price  of  a  slave,  the  defendant  set  up  that  the  slave  was  in  the  habit 
of  running  away,  and  that  the  plaintiff  knew  this  to  be  the  case  when  he  sold  him. 
The  bill  of  sale  was  under  seal,  and  expressly  stated  the  slave  to  be  a  "runaway  and  a 
drunkard." 

The  defendant  introduced  evidence  to  show  that  the  plaintiff  falsely  represented  this  as 
a  qualified  vice.  The  court,  however,  held  hira  concluded  by  thedeed.  Bayou  v.  Towles, 
5  Mart.  Lou.  R.  (N.  S).  1.  (Warranty  is  a  contract,  and  being  estabEshed  by  suflBcient 
proof,  it  is  not  admissible  to  show  that  the  representations  were  made  in  good  faith ; 
Brisbane  v.  Parsons,  33  N.  Y.  332).  (A  bill  of  sale  in  this  form  :  Mr.  W.  H.  iought  of  B  8. 
mifi  B.  specifying  the  articles  and  their  prices  and  the  aggregate  amount,  delivered  with 
the  goods,  constitutes  a  valid  sale,  which  cannot  be  contradicted  by  parol  evidence  offered 
to  show  that  the  transaction  was  not  a  sale  but  only  a  bailment ;  Bonesteel  v.  Flack,  41 
Barb.  435.  When  such  a  bill  is  delivered  on  the  sale  of  a  horse,  adding  to  it  the  words 
"received  payment "  signed  by  the  seller,  it  is  adjudged  a  receipt,  and  not  a  contract  or 
bill  of  sale  which  will  exclude  parol  evidence  of  a  warranty  of  tlie  soundness  of  the  horse ; 
Filkins  v.  Whyland,  24  Barb.  379 ;  24  N.  Y.  338  ;  not  as  containing  the  terms  of  the  con- 
tract itself;  Allen  v.  Pink,  4  Mees.  and  Welsh,  140 ;  Dunn  v.  Hewitt,  2  Denio,  637  ;'Blood 
V.  Harrington,  8  Kck.  552.  In  Hewson  v.  Henderson,  (1  Foster,  224)  parol  evidence  of 
the  warranty  was  received,  though  there  was  a  formal  bill  of  sale.  The  instrument, 
signed  and  delivered  by  the  seller  as  a  memorandum  of  the  sale,  is  evidence  of  a  contract ; 
Leng  V.  Wheeler,  25  N.  Y.  520  ;  an  incomplete  contract ;  Koop  v.  Handy,  41  Barb.  454' 
not  excluding  proof  of  warranty  by  parol  evidence.  Parol  evidence  should  not  be 
received  to  vary  the  terms  of  a  written  agreement,  and  though  received  erroneously  it 
is  still  the  duty  of  the  court  and  jury  to  give  effect  to  the  written,  in  opposition  to  the 
verbal  contract ;  Durgin  v.  Ireland,  and  Pruden,  14  N.  Y.  322.  See  ante,  p.  667.  Where 
a  person  was  induced  to  purchase  land,  by  a  fraudulent  representation  that  a  certain  pri- 
vilege was  connected  with  the  land,  which  the  vendor  knew  was  not  included  in  the 
deed ;  held  that  the  vendee  might  recover.  Monell  v.  Golden,  13  John.  R.  395.  See  also 
Russell  V.  Rogers,  15  Wend.  351,  357  ;  Johnson  v.  Miln.  14  Id.  199,  200.  And  in  Louis- 
iana, fraud  in  the  sale,  in  such  case,  was  allowed  to  be  proved  by  way  of  defense  to  an 
action  forthe  purchase  money.  Broussard  v.  Sadrigne,  4  Mill.  Lou.  R.  347.  So  in  South 
Carolina ;  and  even  representations  founded  simply  in  mistake,  are  there  admissible  as  a 
defense,  either  to  the  whole  action,  or  pro  tanto,  as  the  case  mav  be.    Means  v   Rrif-lcpll 

2  Hill's  R.  657^. 

An  exception  is  also  allowed,  where  the  writing  is  one  of  that  character  which  the  law 
does  not  regard  as  the  best  evidence  of  the  transaction  to  which  it  relates.  Such  are 
general  receipts,  and  other  instruments  of  the  like  nature,  adverted  to  ante,  note  445 

See  also,  ante  notes  131  and  171,  Vol.  I ;  and  note  489 ;  Baugh  v.  Brassfield  5  J  j" 
Marsh,  97.  Though  when  these  assume  the  form  of  a  contract,  they  are  to  be  treated  so 
far,  as  the  exclusive  medium  of  proving  what  the  parties  agreed  to.  See  the  notes 
referred  to  supra.  Bills  of  parcels  fall  within  the  range  of  the  exception.  See  Harris  v 
Johnson,  3  Cranch,  311,  stated  ante,  note  132.  In  Wallace  v.  Rogers  (2  N.  H  R  506)  it 
appeared  that  A.  sold  B.  a  quantity  of  hops,  and  gave  a  bill  of  parcels,  stating  the  num- 
ber of  bags,  weight,  price,  &c.,  with  a  clause  added  as  follows :  "  These  hops  are  warranted 
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"  if  there  be  a  contract  which  has  been  reduced  into  writing,  verbal 
*673     *evidence  is  not  allowed  to  be  given  of  what  passed  between  the 

parties,  either  before  the  written  instrument  was  made,  or  during  the 
time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to,  or  subtract 
from,  or  in  any  manner  to  vary  or  qualify  the  written  contract." 

Positive  engagement  for  payment.  Where  a  written  engagement  is 
absolute  and  positive  for  payment  of  a  certain  sum  on  a  certain  day, — as 
in  the  case  of  a  bill  of  exchange  or  promissory  note, — proof  of  an  oral 
agreement,  made  at  the  same  time,  is  not  admissible  to  show  that  the  pay- 
ment was  to  be  prolonged,  (1)  or  that  it  was  to  depend  upon  a  contingency,  (2) 
or  that  it  was   to   be  made   out  of  a  particular   fund.  (3)     If  a  security 

to  be  of  the  first  quality."  In  an  action  by  B.  against  A.  for  a  breach  of  the  warranty  ;  it 
was  held,  that  A.  was  not  precluded  by  the  bill  of  parcels  from  proving  that  the  hops 
were  warranted  only  in  case  they  were  carried  to  a  particular  place.  Quere,  however  ; 
for  the  bill  seems  to  have  been  in  the  nature  of  a  special  contract.  A  letter  of  credit,  or 
an  acceptance  of  a  bill  of  exchange,  absolute  on  its  face,  has  been  held  open  to  be  varied 
by  parol  evidence,  so  far  as  to  annex  to  it  a  condition  or  restriction  communicated  and 
agreed  upon  at  the  time,  provided  the  party  endeavoring  to  avail  himself  of  the  instru- 
ment is  chargeable  with  knowledge  of  the  facts.  Storer  v.  Logan,  9  Mass.  R.  55.  But  a 
letter  of  credit,  addressed  to  John  and  Joseph,  will  not  admit  of  explanation  so  as  to  ren- 
der it  operative  in  favor  of  John  and  Jeremiah.  Grant  v.  Naylor,  4  Cranch,  224 ;  Allison 
V.  Rutledge,  5  Yerg.  193. 

Again,  as  we  have  already  seen,  when  a  question  arises  as  to  the  execution  of  the 
instrument,  parol  evidence  of  what  passed  between  the  parties,  prior  to,  and  cotempo- 
raneous  with  the  alleged  execution,  ia,  in  many  cases,  admissible.  See  notes  492,  495, 
503,  516.  So,  if  the  character  of  the  instrument  be  ambiguous,  as  whether  a  deed  or  a 
will.  See  note  516 ;  Herrington  v.  Bradford's  Ex'r,  Walker's  R.  520.  Accordingly, 
too,  it  may  be  shown,  that  when  the  minds  of  the  contracting  parties  had  met  on  the 
terms  of  their  bargain,  it  was  agreed  that  eaxjh  should  execute  to  the  other  a 
writing,  containing  the  stipulations  to  which  they  respectively  bound  themselves; 
and  that  after  one  had  executed  his  part,  the  other  neglected  or  refused,  and  so  the 
agreement  never  was  consummated.  Perrine  v.  Cheeseman,  6  Halst.  R.  174,  177.  See 
Petry  v.  Christy,  19  John.  R.  53. 

So  in  many  cases  where  illegality  of  consideration  is  set  up,  in  avoidance  of  the  written 
contract.  In  an  action  on  a  note,  the  defendant  may  show  a  distinct  parol  agreement, 
made  at  the  time  the  note  was  given,  to  pay  usury  upon  the  demand  secured  by  flie  note, 
and  thus  avoid  it.  Atwood  v.  Whittlesey,  2  Root's  R.  37 ;  Hammond  v.  Hopping,  13 
Wend.  510,  511 ;  Lear  v.  Yarnel,  3  Marsh.  Ken.  R.  420.  See  Wilhite  v.  Roberts,  4  Dana's 
R.  175,  S.  P.,  in  respect  to  a  charapertous  bond.  No  written  contract,  it  has  been  said, 
can  have  the  effect  of  merging  the  parol  contract  in  these  cases ;  "  for  it  is  only  in  virtue 
of  its  superior  obligation,  that  a  written  contract  has  the  effect  of  extinguishing  the 
verbal  contract  upon  which  it  is  founded ;  and  of  course,  when  it  has  no  obligation,  it  can 
have  no  such  effect."  Lear  v.  Tarnel,  3  Marsh.  Ken.  R.  421.  See  also,  Allen  v.  Hawks, 
13  Pick.  79,  and  the  cases  cited  post,  note  500. 

(So  parol  evidence  may  be  received  to  show  the  purpose  of  an  assignment,  as  of  a  policy 
of  insurance.    Allen  v.  H.  B.  M.  Ins.  Co.,  19  Barb.  442.     See  Cook  v.  Baton,  16  Id.  439.; 

(1)  Hoare  v.  Graham,  3  Camp.  57.    And  see  Hogg  v.  Snaith,  1  Taunt.  347. 

(2)  Rawson  v.  Walker,  1  Stark.  R.  361 ;  Woodbridge  v.  Spooner,  8  B.  &  A.  233  ;  Moseley 
V.  Hanford,  10  B.  &  C.  729 ;  Foster  v.  Jolly,  1  C,  M.  &  R.  703 ;  Adams  v.  Wordley,  1  M. 
&  W.  374. 

(3)  Campbell  v.  Hodgson,  1  Gow,  74. 

Note  495. — The  maker  of  a  promissory  note,  notwithstanding  the  usual  expression  of 
consideration,  such  as  "  for  value  received,"  &c.,  may  show,  as  against  the  payee  or  other 
person  standing  in  the  same  situation,  that  the  note  was  given  without  consideration  ;  or 
that  the  consideration  has  failed ;  or  that  a  fraud  in  respect  to  it  was  practiced  upon  him 
by  the  other  party ;  or  (under  the  limitations  adverted  to  post,  note  500),  that  the  con- 
sideration was  illegal.  The  apparent  diversities  among  the  cases,  as  to  the  right  of  setting 
up  defenses  of  this  sort,  in  actions  brought  to  recover  upon  notes,  need  not  be  here  noticed. 
They  are  referable,  not  to  any  principle  connected  with  the  doctrine  of  parol  evidence  to 
vary  written  instruments,  but  to  the  peculiar  policy  of  different  courts  on  the  subject  of 
trying  both  matters  in  the  same  suit.  The  following  are  among  tlie  numerous  American 
cases  relating  to  the  above  general  doctrine.  Goddard  v.  Cutts,  2  Fairf.  R.  440  ;  Means  v. 
Brickell,  2  BHU's  R.  657;  SohoOnmaker  v.  Rosa,  19  John.  R.  301 ;  Pearson  v.  Pearson,  7 
Id.  26 ;  Ten  Eyck  v.  Vanderpoel,  8  Id.  120  ;  The  People  v.  Howell,  4  John.  R.  296  ;  Fink 
y.  Cox,  18  Id.  145  ;  Mattocks  v.  Owen,  5  Verm.  R.  42 ;  Vincent  v.  Groom,  1  Yerg.  R.  430 ; 
Baker  v.  Matlack,  1  Ashm.  R.  68  ;  Plumer  v.  Smith,  5  New  Hamp.  R.  553 ;  The  People  v. 
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Niagara  C.  P.,  12  Wend.  R.  246  ;  Scalding  v.  Vandercook,  2  Id.  431 ;  Burton  v.  Stewart,  3 
Id.  238  ;  Eeab  v.  McAllister,  8  Id.  109  ;  City  Bank  t.  Barnard,  1  Hall's  R.  N.  Y.  S.  C.  70 ; 

Tallman  v.  Gibson,  Id,  808 ;  Fulton  Bank  v.  Pcenix  Bank,  Id.  562 ;  Vallett  v.  Parker, 
*674    6  Wend.  615 ;  Stevens  v.  Mclntire,  2  Shepley's  R.  14 ;  Smith  v.  Hiscock,  Id.  *449  ; 

Pulsom  V.  Mussey,  8  Greenl.  R.  401 ;  Petrie  v.  Christy,  19  John.  R.  53,  54 ;  Rosa  v. 
Brotherson,  10  Wend.  85  ;  Trustees  of  Amherst  Academy  v.  Cowls,  6  Pick.  427  ;  Loffland 
V.  Russell.  1  Wright's  E.  438  ;  Holme  v.  Carpser,  5  Binn.R.  469  ;  Jackson  v.  Heath,  1  Bail. 
R.  355  ;  Minis  v.  Whiddon,  2  Id.  451 ;  Smith  v.  Van  Loan,  16  Wend.  659  ;  Johnston  v. 
Dickson,  1  Blackf.  R.  256 ;  Bridge  v.  Hubbard,  14  Mass.  R.  96  ;  Bacon  v.  Norton,  5  Day's 
R.  128 ;  Payne  v.  Trezevant,  2  Bay's  R.  23  ;  Ayer  v.  Hutchins,  4  Mass.  R.  370,  371,  373  ; 
Thurston  v.  McKown,  6  Id.  428 ;  Lee's  Adm'r  v.  Ware,  1  Hill's  R.  315 ;  Bowers  v.  Hurd, 
10  Mass.  R.  437;  Greenleaf  v.  Cook.  3  Wheat.  R.  13 ;  Smith  v.  Sinclair,  15  Mass.  R.  171 ; 
Lloyd  V.  Jewell,  1  Greenl.  R.  353 ;  Frisby  v.  Hoffnagle,  11  John.  R.  50 ;  Young  v.  Grundy, 
7  Cranch,  548 ;  Bliss  v.  Negus,  8  Mass.  E.  46  ;  Still  v.  Rood,  15  John.  R.  230  ;  Hawley  t. 
Beeman,  3  Tyl.  R.  388 ;  Paine  v.  Cutler,  13  Wend.  605 ;  Morton  v.  Rogers,  14  Id.  575 ; 
Dennison  v.  Brown,  3  Verm.  R.  170  ;  Shepherd  v.  Temple,  3  N.  Hamp.  R.  455  ;  Perkins' 
Adm'r  v.  Bumford,  3  N.  Hamp.  522  ;  Bailey  v.  Foster,  9  Pick.  R.  139;  Evans  v.  Gray,  12 
Mart.  Lou.  R.  478 ;  Grew  v.  Burditt,  9  Pick.  R.  265 ;  Barnum  v.  Barnum,  8  Conn.  R.  469  ; 
Washburn  v.  Picott,  3  Dev.  E.  390 ;  Booker  v.  Lastrapes,  3  Miller's  Lou.  R.  53 ;  Russell  v. 
De  Grand,  15  Mass.  R.  35  ;  Northampton  Bank  v.  Allen,  10  Id.  284 ;  Atwood  v.  Whittlesey, 

3  Root's  E.  37  ;  Hammond  v.  Hopping,  13  Wend.  505  ;  Bacon  v.  Norton.  5  Day's  R.  138  ; 
Motte  V.  Dorrell,  1  McCord's  E.  350;  Mitchell  v.  Preston,  5  Day's  E.  100;  Monon  v. 
Legrand,  3  Litt.  E.  836  ;  Hovey  v.  Shumway,  1  Root's  R.  70 ;  Surlott  v.  Pratt,  3  Marsh. 
Ken.  R.  174 ;  Lear  v.  Yarnel,  Id.  419 ;  Fields  v.  Gorham,  4  Day's  R.  251 ;  Churchill  v.  Suter, 

4  Mass.  R.  156  ;  Tucker  v.  Smith,  4  Greenl.  E.  415  ;  Jones  v.  Hake,  2  John.  Cas.  60  ;  Scott 
V.  Lewis,  3  Conn.  E.  132 ;  Lloyd  v.  Keach,  Id.  175 ;  Harlan  v.  Eeid,  3  Hamm.  E.  285 ; 
Hill  V.  Buckminster,  5  Pick.  391 ;  Gates  v.  Winslow,  1  Mass.  E.  65 ;  Lattin  v.  Vail,  17 
Wend.  188  ;  Thatcher  v.  Dinsmore,  5  Mass.  E.  302 ;  Burroughs  v.  Nettles,  7  Lou.  R.  (Curry) 
113  ;  Hightower  v.  Joy,  2  Porter's  R.  313;  Boutelle  v.  Cod  win,  9  Mass.  E.  354;  Hebert  v. 
Landry,  3  Mill.  Lou.  R.  303  ;  Roll  v.  Raquet,  4  Hamm.  R.  400  ;  Sylvester  v.  Crapo,  15  Pick. 
93 ;  Jones  v.  Caswell,  8  John.  R.  39  ;  Irwin  v.  Potter,  3  Watts'  E.  371 ;  Payne  v.  Eden,  3 
Cain.  R.  313 ;  Waite  v.  Harper,  3  John.  E.  386  ;  Yeomams  v.  Chatterton,  9  Id.  295  ;  Loomis 
v.  Pulver,  9  Id.  354  ;  Wiggen  v.  Bush,  12  John.  E.  306 ;  Little  v.  O'Brien,  9  Mass.  R.  428  ; 
Swayze  v.  Hull,  3  Halst.  R.  54 ;  Strong  v.  Tompkins,  8  John.  R.  76-;  Reed  v.  Pruyn,  7  Id. 
425  ;  Love  v.  Palmer,  Id.  159  ;  Singleton  v.  Bremer,  1  Harp.  E.  201 ;  Rugley  v.  Davidson, 
3  Rep.  Const.  Ct.  So.  Car.  40 ;  Case  v.  Gerrish,  15  Pick.  49 ;  Dexter  v.  Clemans,  17  Id.  175  ; 
Arcenaux  v.  Jourdan,  8  Lou.  R.  (Curry)  310. 

"  It  may  be  shown  that  an  instrument,  though  it  has  the  form  of  a  promissory  note, 
was  never  given,  or  taken  and  received  as  such — that  it  was  put  into  the  hands  of  a  third 
person,  to  be  delivered  upon  a  contingency,  which  has  not  taken  place"  (per  Weston,  J., 
in  Goddard  v.  Cutts,  3  Fairf.  R.  443  ;  see  Vallett  v.  Parker,  6  Wend.  615  ;  Woodhull  v. 
Holmes,  10  John.  R.  331 ;  1  Strange,  674;  Couch  v.  Meeker,  3  Conn.  R.  203  ;  Bradley 
V.  Bradley,  5  Verm.  R.  346) ;  or, "  that  it  was  taken  from  the  maker  without  his  consent." 
Per  Weston,  J.,  in  Goddard  v.  Cutts,  supra. 

"  In  these  cases,  it  would  appear  that  the  parties  had  never  come  to  any  agreement 
which  would  give  to  their  contracts  a  subsisting  character.  The  consent  of  the  parties 
necessary  to  their  validity  would  be  disproved."  Per  Weston,  J.,  in  Goddard  v.  Cutts,  supra. 

And  upon  the  same  principle,  it  may  be  shown  that  the  party  was  Incapable  of  con- 
tracting, or  that  the  note  is  void  on  some  of  the  grounds  stated  post  (note  502),  with 
respect  to  deeds;  as  drunkenness,  lunacy,  duress,  Infancy,  &c.  Lee's  Adm'r  v.  Ware,  1 
Hill's  R.  316  ;  Burroughs  v.  Richman,  1  Green's  R.  233  ;  Rice  v.  Peat,  15  John.  R.  508  ; 
Baxter  v.  Earl  of  Portsmouth,  5  Barn.  &  Cress.  170  ;  S.  C,  7  Dowl.  &  Ryl.  614  ;  Grant  v. 
Thompson,  3  Conn.  R.  203;  Barrett  v.  Buxton,  2  Aik.  R.  167;  Stouffer  v.  Latshaw,  3 
Watts'  165  ;  Swasey  v.  Van  Derheyden's  Adm's,  10  Johns.  R.  84  ;  Wailing  v.  Toll,  9  Id. 
141,  n.  a. ;  Fenton  v.  White,  1  South  R.  100  ;  Smith  v.  Mayo,  9  Mass.  R.  63  ;  Martin  v.  Mayo, 
10  Id.  147  ;  Van  Winkle  v.  Ketchum,  3  Cain  E.  333  ;  Hussl-y  v.  Jewett,  9  Mass.  R.  100. 

But  when  once  a  note  "has  been  made,  executed  and  delivered,  as  such,  it  is  not  admis- 
sible by  law  to  look  for  any  of  its  terms  aliunde.  They  can  be  proved  only  by  the  instru- 
ment itself."  Per  Weston,  J.,  in  Goddard  v.  Cutts,  supra.  See  Alsop  v,  Goodwin,  1 
Root's  R.  196;  Harris  v.  Caston,  3  Bail.  343;  (Payne  v.  Ladue,  1  Hill  (N.  T.)  R.  lib  ; 
though  a  mistake  may  be  shown  in  the  drawing  of  the  note,  properly  pleaded.  Seeley 
v.  Engell,  3  Kernan,  543.)  Hence,  a  note  payable  "  on  demand,"  or  on  a  specified  day, 
cannot  be  varied  in  its  operation  by  parol  evidence  of  a  cotemporaneous  ao-ree- 
*875  ment  that  the  principal  should  not  be  called  for,  so  long  as  the  interest  *wa8 
punctually  paid  (Trustees,  &c.,  v.  Stetson,  5  Pick.  506)  or,  that  it  should  be  paid  at 
another  time,  or  in  any  other  mode  than  is  imported  on  its  face.  Woolbridge  v.  Spooner, 
1  Chitty's  R.  661 ;  Cunningham  v.  Wardell,  8  Fairf.  466  ;  Dow  v.  Tuttle,  4  Mass.  R.  414  • 
Fitzhugh  V.  Runyon,  8  John.  R.  375 ;  Mosely  v.  Hanford,  10  Barn.  &  Cress.  729  ■  Foster  v' 
Jolly,  1  C,  M.  &  E.  703  ;  Adams  v.  Wordley,  1  M.  &  W.  878  ;  Bradley  v.  Anderson,  5 
Verm.  R.  153.  Nor  is  it  admissible  to  show  that  a  mistake  was  made  in  drawing  it,  in  respect 
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to  the  time  or  manner  of  payment.  Fitzliugh  v.  Rvmyon,  8  Jolin.  R.  375  ;  Bradley  v.  Ander- 
son, 5  Verm.  R.  153.  See  Brown  v.  Beebe,  1  D.  Chip.  R.  238  ;  per  Putnam,  J.,  in  Grossman  v. 
Fuller,  17  Pick.  174.  Nor  can  the  sum  in  which  it  is  made  payable  be  varied  by  parol, 
except  upon  the  principle  of  showing  want,  failure,  or  fraud,  as  to  the  consideration. 
Downs  V.  Webster,  Brajt.  R.  79.  The  same  rule  prevails  where  no  time  of  payment 
whatever  is  specified,  in  which  case  the  law  adjudges  it  payable  immediately  ;  and  you 
shall  not  give  evidence  of  any  cotemporaneous  or  anterior  parol  stipulation  between  the 
parties  varying  its  legal  effect.  Thompson  v.  Ketchum,  8  John.  R.  189.  *  *  See 
the  cases  to  the  same  point,  ante,  494.*  *  So  you  shall  not  control  the  legal  effect  of  an 
accepted  bill,  by  showing  a  cotemporaneous  verbal  agreement  that  it  was  to  be  paid  out 
of  a  particular  fund.  Campbell  v.  Hodgson,  Gow,  74.  In  England  it  has  been  held,  that 
where  a  note  expresses  a  specific  consideration,  it  is  not  admissible  to  show  a  considera- 
tion inconsistent  with  the  one  expressed.  See  Woolbridge  v.  Spooner,  1  Chit.  R.  661 ; 
Ridout  V.  Bristow,  1  Tyr.  84 ;  S,  C,  1  C.  &  J.  331.  The  defendant  gave  the  plaintiff  a 
note  for  $80,  which  expressly  stated  that  the  same  was  "  for  the  hire  of  his  negro  man 
A. ;"  and  held,  that  it  was  not  competent  for  the  plaintiff  to  aver  and  prove  a  cotempor- 
aneous verbal  promise  by  the  defendant  to  pay  an  additional  sum  if  cotton  should  bear  a 
certain  price.  Gazaway  v.  Moore,  1  Harp.  R.  401.  So  an  agreement  of  the  maker,  made 
at  the  time  the  note  was  signed,  that  an  account  which  the  maker  had  against  the  payee 
should  be  deducted  from  the  note,  is  not  admissible.  Eaves  v.  Henderson,  17  Wend.  190. 
A  note  payable  to  two  cannot  be  varied  by  parol  evidence  that  the  money  was  due  to 
another  along  with  them.    Cotton  v.  Lane,  1  Alab.  R.  330. 

(The  general  principles  applicable  to  other  instruments  in  writing  apply  equally  to 
bills  of  exchange  and  promissory  notes.  You  cannot  vary  their  terms  by  parol  evidence, 
of  a  cotemporaneous  agreement  to  renew,  to  add  a  condition,  to  show  them  payable  by 
another  person,  at  a  different  time,  or  only  on  a  certain  event ;  to  vary  the  terms  of  an 
acceptance  or  the  special  consideration  expressed  ;  but  you  may  show  illegality  or  fraud, 
failure  of  consideration,  or  that  the  delivery  was  conditional ;  Edwards  on  Bills  and 
Notes,  147,  148,  313-315.) 

It  has  been  said,  that  although  the  note  was  suffered  to  go  into  the  hands  of  the  payee, 
it  may  be  shown  that  by  a  cotemporaneous  agreement  it  was  to  have  no  validity  until 
after  the  happening  of  a  certain  event.  Per  Weston,  J.,  in  Goddard  v.  Cutts,  3  Fairf.  R. 
440,  443.  The  dictum  proceeds  upon  the  ground  that  it  is  always  open  to  inquire  whether 
an  instrument  was  actually  delivered  as  such.  Id.  A  distinction  was  recognized,  however, 
in  the  case,  between  a  mere  passing  of  a  note  into  the  hands  of  the  payee  on  a  condition 
that  it  should  not  take  effect  as  a  fairly  executed  and  delivered  instrument  till  after  the 
happening  of  a  future  event,  and  an  absolute  delivery  of  the  note,  as  such,  under  an 
agreement  that  it  should  be  void  if  the  event  did  not  take  place.  The  case  was  as  fol- 
lows :  the  plaintiff  withdrew  a  suit  on  certain  notes,  and  wrote  a  discharge  of  the  notes  on 
copies  thereof,  the  defendant  at  the  same  time  giving  a  new  note  ;  and  the  old  notes  not 
being  at  hand,  it  was  agreed  that  the  plaintiff  should  procure  them  to  be  sent  to  the 
defendant  in  two  weeks ;  held,  that  this  agreement  was  not  to  be  regarded  as  a  condition 
precedent  to  the  operation  of  the  new  note,  but  a  condition  subsequent,  and  therefore 
parol  evidence  of  it  was  inadmissible  to  defeat  or  vary  the  new  note.  And  the  court 
granted  a  new  trial  on  the  ground  of  the  admission  of  the  testimony,  though  it  was 
received  without  objection.  Id.  It  has  been  held  in  several  other  cases  that  parol  evi- 
dence to  show  that  the  note  was  given  on  condition  that  it  should  be  void  upon  the 
happening  of  a  contingency,  is  inadmissible.  Erwiu  v.  Saunders,  1  Cowen's  R.  349.  See 
S.  P.,  Rose  V.  Lamed,  14  Mass.  R.  154 ;  Dale  v.  Pope,  4  Litt.  R.  166.  See  Farnham  v. 
Ingham,  5  Verm.  R.  514  ;  Daniel  v.  Ray,  1  Hill's  R.  33. 

So,  also,  if  one  adds  at  the  bottom  of  a  promissory,  signed  by  another,  that  he  acknowl- 
edges himself  to  be  bound  as  surety  for  its  payment,  he  is  considered  as  an  original 
promisor ;  and  parol  evidence  that  he  was  to  be  holden  for  payment,  only  on  condition 
that  the  other  promisor  could  not  pay,  is  inadmissible.  Hunt  v.  Adams,  7  Mass.  R,  518  ; 
S.  C,  6  Id.  519. 

In  Hagood  v.  Swords  (2  Bail.  R.  305),  in  an  action  by  the  payee  against  the  maker,  the 
latter  was  allowed  to  give  in  evidence  a  verbal  agreement,  entered  into  when  the  note 
was  given,  that  it  should  be  delivered  up  to  him,  on  his  procuring  a  purchaser  for  certain 
lands  of  the  payee,  at  a  specified  price,  which  condition  had  been  performed.  The  deci- 
sion was  put  upon  the  ground  that  the  performance  of  the  condition  operated  as  payment 
of  the  note ;  and  the  court  deny  that  such  evidence  tends  to  alter  the  note,  as  such,  either 
in  its  terms  or  legal  effect.  The  distinction  between  cases  of  that  impression,  and  those 
where  effect  is  sought  to  be  given  to  a  prior  or  cotemporaneous  verbal  contract,  unexe- 
cuted, is  most  broad  and  palpable.  In  the  former,  it  is  the  sxibsequent  exemition,  and  not 
the  parol  agreement,  which  operates  the  variation  ;  and  the  whole  comes  in  like  an  accord 
and  satisfaction.  Per  CoUamer,  J.,  in  Bradley  v.  Beutley,  8  Verm.  R.  343  ;  Crcssman  v. 
Fuller,  17  Pick.  171,  174.  Add  see  Low  v.  Tread weU,  3  Fairf.  R.  444,  445.  If  the  agree- 
ment has  not  been  executed,  it  cannot  be  proved,  even  though  the  party  may  have 
tendered  performance,  which  was  refused.  Bradley  v.  Bentley,  and  Grossman  v.  Fuller, 
tupra.    But  see  Farnham  v.  Ingham,  5  Verm.  K.  514. 
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*6'76  be  given,  which  in  its  terms  is  joint,  *evidence  will  not  be  allowed 
that  one  of  the  parties  was  merely  a  surety  ;(l)  nor  on  the  other 
hand,  if  a  person  become  surety  for  all  moneys  received  by  A.,  as  agent 
for  the  plaintiff,  will  evidence  be  admitted  that  at  that  time  A.  and  B.  were 
in  partnership,  and  were  acting  as  agents  jointly  for  the  plaintiff,  for  the 
purpose  of  showing  that  the  security  was  given  for  moneys  received  by  A. 
as  such  partner.  (2) 

Contracts  relating  to  land,  within  Statute  of  Frauds.  The  same  rule 
applies  with  still  greater  force  to  all  written,  agreements  which  are  required 
by  the  Statute  of  Frauds  to  be  in  writing.  (3)  They  cannot  be  contradicted, 
or  added  to,  or  substracted  from,  or  substantially  varied  by  parol ; 
*6'77  (4)  such  evidence  would  defeat  the  statute,  and  introduce  *that 
uncertainty,  which  it  was  the  object  of  the  legislature  as  far  as  pos- 
sible to  suppress.  Thus,  in  an  action  upona  written  agreement  for  the  grass 
and  vesture  of  hay  from  off  a  close  of  land,  (5)  on  the  trial  of  which  Lord 
Mansfield,  C.  J.,  admitted  evidence  that  it  was  agreed  by  parol  when  the 
written  agreement  was  made,  that  the  party  should  not  only  have  the  hay, 
but  also  the  possession  of  the  soil  and  the  produce  of  that  and  another  piece 
of  land,  the  Court  of  Common  Pleas  afterwards  decided  that  this  evidence 
was  inadmissible,  as  it  annulled  and  substantially  altered  and  impugned  the 
written  agreement.  So,  where  the  rent  for  a  house  was  specified  in  a  writ- 
ten agree  11  ent  to  be  twenty-six  pounds  a  year,  and  the  landlord,  in  an  action 

A  parol  agreement,  upon  a  sufficient  consideration,  made  subsequent  to  the  giving  of 
the  note,  may  be  given  in  evidence,  to  vary  its  legal  effect.  See  Erwin  v.  Saunders,  1 
Cowen's  Rep.  349  ;  Ward  v.  Winship,  12  Mass.  R.  481 ;  per  Lord  Ellenborough,  in  Hoare 
V.  Graham,  3  Camp.  R.  57 ;  Eaves  v.  Henderson,  17  Wend.  190  ;  Gardiner  v.  Callender,  12 
Pick.  374  ;  McClelland  v.  Quarles,  3  Blackf.  459  ;  Harris  v.  Caston,  3  Bail.  R.  342.  See 
also  post,  note  507. 

So,  a  cotemporaneous  written  agreement,  connected  with  the  note  by  direct  reference, 
or  necessary  implication,  may  be  resorted  to,  for  the  purpose  of  varying  its  legal  effect 
and  import.  Thus,  the  plaintifF  gave  a  bond  to  convey  land  to  the  defendant,  and  the 
defendant  gave  a  note,  payable  on  demand,  not  negotiable,  for  the  agreed  consideration, 
but  took  from  the  plaintiff  a  receipt,  stating  that,  if  the  bargain  was  afterward  rescinded, 
the  note  should  be  given  up  on  the  defendant's  surrendering  the  bond.  All  the  writings 
bore  the  same  date ;  and  held,  that  these  papers  constituted  one  contract,  and  that  no 
action  would  lie  on  the  note  without  a  previous  tender  of  a  deed  of  the  land.  Hunt  v. 
Livermore,  5  Pick.  395.  See,  also,  Davlin  v.  Hill,  2  Fairf  434.  At  the  bottom  of  a  prom- 
issory note,  payable  on  demand,  was  a  memorandum,  thus :  "  one  half  payable  in  twelve 
months,  the  balance  in  twenty-four  months."  Held,  that  either  party  might  inquire 
when,  by  whom,  and  the  circumstances  under  which  it  was  put  there ;  and,  if  it  turned 
out  to  have  been  affixed  to  the  note  before  delivery  to  the  promisee,  it  should  be 
treated  as  a  part  of  the  note,  controlling  the  time  of  payment ;  and  that  oral  evidence  to 
show  that  the  stipulation  for  a  term  of  credit  was  provisional,  namely,  if  the  promisor 
should  remain  solvent,  was  inadmissible.  Haywood  v.  Perrin,  10  Pick.  238.  So,  if  a 
note  expressly  refer  to  a  verbal  condition  aliunde,  without  showing  what  the  condition  is, 
you  may  prove  the  condition,  and  in  this  way  annex  it  to  the  note.  Couch  v.  Meeker  2 
Conn.  Rep.  305. 

(1)  By  Tindal,  C.  J.,  in  Abbott  v.  Hendricks,  1  M.  &  G.  794. 

(3)  London  Ass.  Co.  v.  Bold,  6  Q.  B.  514.     And  see  Bellairs  v.  Ebsworth,  3  Camp.  58. 

(3)  By  Stat.  39  Car,  II,  c.  3,  §  4,  it  is  enacted,  that  no  action  shall  be  brought  whereby 
to  charge  any  person  upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or 
■any  interest  in  or  concerning  the  same,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized. 

(The  consideration  being  omitted  in  a  written  contract  not  within  the  statute  of  frauds, 
may  be  supplied  by  parol.  Barnes  v.  Perrine,  15  Barb.  249 ;  S.  C.  13  N.  Y.  18  ;  not  so 
where  the  contract  is  within  the  statute.  Brown  v.  Curtis,  3  N.  Y.  225  •  Union  Bank  v 
Coster,  8  N.  Y.  303  ;  Brewster  v.  Silence,  8  N.  Y.  207 ;  30  N.  Y.  831 ;  Church  v  Brown' 
21  N.  Y  315.) 

(4)  Binstead  v.  Coleman,  Bunb.  65  ;  Parteriche  v.  Powlet,  3  Atk.  383  ;  Portmore  v.  Morris, 
2  Bro.  C.  C.  319 ;  Hare  v.  Shearwood,  1  Ves.  241  ;  Jackson  v.  Cater,  5  Id.  688 ;  Wain  v! 
Warlters,  5  East,  10  ;  Hope  v.  Atkins,  1  Pri.  143  ;  Barllett  v.  Pickersgill,  1  CoxGh.  C.  15. 

(5)  Meres  v.  Ansell,  3  Wils.  275.  And  see  Mease  v.  Mease,  Cowp.  47  :  Cuff  v.  Penn  1 
M.  &  S.  31 ;  Hope  v.  Atkins.  1  Pri.  148. 
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for  use  and  oecupation,(l)  proposed  to  show  by  parol  evidence  that  the  ten- 
ant had  also  agreed  to  pay  the  ground  rent,  the  court  refused  to  admit  the 
evidence.  In  like  manner,  it  will  not  be  allowed  to  show,  by  parol  evidence, 
that  rent  reserved  in  a  written  agreement  was  to  commence  from  a  later 
day  than  that  named  in  the  agreement.(2) 

Where  a  tenant,  having  paid  the  land  tax,  brought  an  action  to  recover 
it  back  from  his  landlord,(3)  and  gave  in  evidence  a  written  memorandum 
of  agreement  in  the  plaintiff's  handwriting,  which  specified  the  rent  and 
terms,  but  was  silent  respecting  the  payment  of  taxes ;  the  defendant  ofiered 
parol  evidence  that,  previously  to  the  drawing  up  of  the  memorandum,  it 
had  been  mentioned  and  was  understood  by  the  parties,  that  the  rent  was 
to  be  paid  clear  of  all  taxes ;  this  evidence  was  rejected,  and  the  Court  of 
Common  Pleas  afterwards,  on  a  motion  for  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside,  adjudged  the  evidence  to  be  inadmissible, 
and  refused  the  rule. 

In  the  case  of  Goss  agt.  Lord  Nugent,  (4)  the  plaintiff  contracted  by  a 
written  agreement  to  sell  to  the  defendant  several  lots  of  land  described  in 
a  particular,  and  to  make  out  a  good  title  to  them ;  a  deposit,  stipulated 
in  the  agreement,  was  paid  by  the  defendant ;  it  was  afterwards  discovered 
that  a  good  title  to  one  of  the  lots  could  not  be  made ;  the  defendant,  on 
being  informed  of  this  by  the  plaintiff's  attorney,  told  him  he  would  accept 
the  title  notwithstanding  that  defect :  possession  of  the  whole  was 
*678  *then  delivered  to  him ;  but  the  defendant  afterwards  refused  to  com- 
plete the  purchase,  objecting  to  the  defect  of  title  as  to  the  one  lot,  and 
refusing  to  pay  the  remainder  of  the  purchase  money, — for  the  recovery  of 
which  the  action  was  brought.  The  question  was,  whether  the  agreement 
for  the  purchase  of  the  several  lots,  subject  to  the  waiver  above  mentioned 
as  to  one  of  the  lots,  could  be  enforced  at  law.  The  court  held,  that  the 
object  of  the  Statute  of  Frauds(5)  was  to  exclude  all  oral  evidence  as  tt) 
contracts  for  the  sale  of  lands,  and  that  any  contract  which  is  sought  to  be 
enforced,  must  be  proved  by  writing  only.  But  the  contract  now  sought 
to  be  enforced  was  not  a  contract  entirely  in  writing ;  it  was  a  new  contract 
which  the  parties  had  made,  and  that  new  contract  was  to  be  proved  partly 
by  the  former  written  agreement,  and  partly  by  the  new  verbal  agreement : 
the  court  therefore  held,  according  to  the  general  effect  and  meaning  of  the 
Statute  of  Frauds,  that  the  contract  brought  forward  by  the  plaintiff,  being 
a  contract  not  wholly  in  writing,  could  not  be  enforced  at  law. 

It  has  been  held,  also,  that  the  day  for  the  completion  of  the  purchase  of 
an  interest  in  land,  inserted  in  a  written  contract,  cannot  be  waived  by  a 
parol  agreement,  and  another  substituted  in  its  place.  (6) 

Verbal  declarations  by  auctioneer  inadmissible,  where  contract  required 
to  be  in  writing.  Upon  the  same  principle,  the  verbal  declarations  of  an 
auctioneer  at  the  time  of  sale  are  not  admissible  in  evidence  for  the  purpose 
of  varying,  or  adding  to,  or  explaining  the  printed  conditions  of  sale,  where 

(1)  Preston  v.  Merceau,  2  W.  Bl.  1249.  In  this  case,  Blackstone,  J.,  after  stating  that 
the  court  could  neither  alter  the  rent  nor  the  term — the  two  things  expressed  in  the  agree- 
ment— is  reported  to  have  added,  "  that,  with  respect  to  collateral  matters,  it  might  be 
different ;  the  plaintiff  might  show  who  was  to  put  the  house  in  repair,  or  the  like,  con- 
cerning which  nothing  is  said."  But  this  opinion  is  not  consistent  with  the  principle 
established  in  Meres  v.  Ansell,  ut  supra;  Rich  v.  Jackson,  4  Bro.  C.  C.  515;  Powell  v. 
Edmunds,  12  East,  6,  and  several  other  cases,  which  plainly  show  that  parol  evidence  is 
not  admissible  either  to  vary,  or  to  add  to,  the  terms  of  the  written  agreement.  To  add  a 
new  term,  or  to  define  what  was  before  indefinite,  is,  in  effect,  to  make  a  material  variation. 

(2)  Hensou  v.  Cooper,  3  Scott  N.  E.  48. 

(3)  Rich  V.  Jackson,  4  Bro.  C.  C.  515  ;  S.  C,  6  Ves.  334,  n. 

(4)  5  B.  &  Ad.  58. 

(5)  See  the  clause  referred  to,  hipra,  p.  676,  n.  3. 

(6)  Stowell  V.  Robinson,  8  N.  C.  938. 
Vol.  n.  12 


570  Of  the  Admissihilityof  Mctrinsie  Moidence,  d)c.,       [ch.  vin. 

those  conditions  have  been  signed  by  him ;  for  he  signs,  as  agent,  for  both 
the  seller  and  the  purchaser,  and  the  conditions  so  signed  form  the  contract 
between  the  parties.  (1)  Thus,  where  the  conditions  described  only  the 
number  and  kind  of  timber  trees  to  be  sold  by  lot,  but  said  nothing  as  to 
the  weight  of  the  timber,  the  defendant,  in  an  action  brought  against  him 
for  not  completing  his  purchase  according  to  the  conditions,  was  not  allowed 
to  prove  that  the  auctioneer  at  the  sale  had  warranted  the  quantity  of  tim- 
ber to  amount  to  a  certain  weight;  and  the  Court  of  King's  Bench  was  of 
opinion  that  this  evidence  had  been  properly  rejected.  (2)  Lord  Ellenbor- 
ough,' C.  J.,  said,  "the  purchaser  ought  to  have  had  it  reduced  ipto 
writing  at  the  time,  if  the  representation  then  made,  as  to  the  quantity, 
swayed  him  to  bid  for  the  lot.  If  the  parol  evidence  were  admissible  in  this 
case,  in  what  instance  might  not  a  party,  by  parol  testimony,  superadd  any 

term  to  a  written  agreement  ?  which  would  be  setting  aside  all  writ- 
*6'79     ten  contracts,  and  *rendering  them  of  no  effect.      There  is  no  doubt 

that  the  warranty,  as  to  the  quantity  of  timber,  would  vary  the  agree- 
ment contained  in  the  written  conditions  of  sale."  (3) 

Admissible,  where  contract  not  required  to  be  in  writing.  But  where  no 
contract  in  writing  is  required,  as  in  cases  of  sales  by  auction  of  chattels  of 
less  than  the  value  of  £10,  if  the  printed  conditions  of  sale  are  not  signed 
by  the  auctioneer  or  the  purchaser,  the  printed  catalogue  is  considered  a 
mere  memorandum,  and  is  not  binding  upon  the  purchaser.  Thus,  where, 
in  a  printed  catalogue,  a  dressing  case  was  described  to  have  silver  fittings, 
but,  previously  to  the  sale  of  it,  the  auctioneer,  stated  publicly  from  his  box, 
and  in  the  hearing  of  the  purchaser,  that  the  catalogue  was  incorrect  in 
stating  the  fittings  of  the  dressing  case  to  be  of  silver,  and  that  it  would  be 
sold  as  having  plated  fittings,  but  no  alteration  was  made  in  the  catalogue; 
it  was  held,  (4)  that  as  there  was  no  contract  in  writing,  parol  evidence  of 
the  statement  of  the  auctioneer  at  the  time  of  the  sale  was  admissible. 

Contracts  for  sale  of  goods,  within  Statute  of  Frauds.  In  an  action  on 
a  contract  within  the  I'Zth  section  of  the  Statute  of  FraudB,(5)  for  the  sale 
of  goods,  specifying  the  quantity  and  price,  parol  evidence  of  conversations 
previous  to  or  cotemporaneous  with  the  bargain,  would  not  be  admitted  to 
show  that  the  parties  agreed  to  vary  the  price  or  the  quantity  of  goods 
to  be  delivered.  If  the  time  for  the  delivery  of  the  goods  is  stipulated  and 
fixed  by  the  contract,  a  verbal  alteration  of  the  time  would  be  an  alteration 
of  the  written  contract;  and  from  the  decision  inGoss  agt.  Lord  Nugent,  (6) 
it  seems  to  follow,  that  a  written  contract  for  the  sale  of  goods,  varied  by 
an  oral  stipulation  as  to  the  time  of  delivery  (or  any  other  material  partic- 
ular), could  not  now  be  enforced  at  law.  Evidence  of  this  description  would 
directly  contradict  the  written  memorandum,  which  must  be  considered  as 
expressing  the  final  intention  and  understanding  of  the  parties  at  the  time 
of  the  contract.     For  the  same  reason,  if  the  time  of  carrying  away  the 

(1)  Shelton  v.  Livius,  5  0.  &  J.  411 ;  Gunnis  v.  Erhart,  1  H.  Bl.  289  ;  Jenkinson  v.  Pepys, 
cited  6  Ves.  330 ;  Higginson  v.  Clowes,  l.T  Id.  510  ;  Clowes  v.  Higginson,  1  Ves.  &  B.  524 ; 
Winch  V.  Winchester,  Id.  878  ;  Ogilvie  v.  Foljambe,  3  Mer.  58  ;  Jones  v.  Edney,  3  Camp. 
285  ;  Bradshaw  v.  Bennett,  5  C.  &  P.  48. 

(2)  Powell  V.  Edmunds,  12  East,  6.  In  this  case,  the  defendant  (the  purchaser)  had 
himself  signed  the  conditions  of  sale. 

(3)  Note  496.— See,  further,  BradshaW  v.  Bennett,  5  Carr.  &  Payne,  48 ;  Shelton  v. 
Livius,  2  C.  &  P.  41() ;  Wright's  Lessee  v.  Deklyne,  1  Peters'  C.  C.  Rep.  199  ;  Wain-Wright 
V.  Read,  1  Dess.  Eq.  Rep.  573 ;  Pew  v.  Lividais,  3  Mil.  Lou.  Rep.  459.  (See  Sheldon  v. 
Capron,  3  R.  J.  171.) 

(4)  Eden  v.  Blake,  18  M.  &  W.  614.    Ante,  p.  676. 

(5)  29  Car.  II,  c.  3,  §  17,  enacts  that,  in  curtain  cases,  a  contract  for  the  sale  of  goods 
shall  not  be  allowed  to  be  good,  unless  some  note  or  memorandum,  in  writing,  of  the 
bargain,  shall  be  made  and  signed  by  the  party,  &c. 

(6)  8wpra,  p.  677.    See,  also,  Stowell  v.  Robinson,  ut  swpra,  p.  678. 
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goods  is  not  expressed  in  the  agreement  (in  which  case  a  reasonable  time  is 
allowed),  evidence  will  not  be  admitted  to  show  that  the  purchaser  verbally 

agreed  to  carry  them  away  immediately  after  the  purchase  (1)     So 
*680     if  the  time  of  payment  is  not  *mentioned  in  a  written  contract,  parol 

evidence  will  not  be  admitted  to  show  that  the  goods  were  sold  upon 
credit.  (2) 

But  where  a  person  had  ordered  goods  by  letter,  which  did  not  mention 
any  time  for  payment,  it  was  held,  that  inasmuch  as  the  letter  did  not  con- 
stitute a  valid  contract  within  the  Statute  of  Frauds,  parol  evidence  was 
admissible  to  show  that  the  goods  were  supplied  on  credit.  (3) 

There  have  been  cases(4)  in  which  it  was  held  that  a  verbal  alteration  of 
the  time  of  delivery,  or  of  the  particular  mode  of  delivery,  might  be 
enforced  as  part  of  the  contraot,^these  particulars  being  considered  no 
essential  part  of  the  contract.  But  these  cases  have  been  overruled  by 
later  decisions,  (5)  in  which  the  principle  laid  down  in  Goss  agt.  Lord 
Nugent  (6)  has  been  carried  out,  and  it  has  been  held,  that  an  enlargement 
of  time  for  the  delivery  of  goods,  (7)  or  the  substitution  of  one  day  for 
another,  (8)  is  such  a  variation  of  a  written  contract  as  not  to  be  capable  of 
proof  by  parol  evidence.  (9) 

(1)  Greaves  v.  AsUin,  3  Camp.  426 ;  Williams  v.  Jones,  5  B.  &  C.  108.  See,  also,  Jeffe- 
rey  v.  Walton,  1  Stark.  E.  267 ;  Eeay  v.  Richardson,  2  C,  M.  &  R.  427 ;  Ingram  v.  Lea,  3 
Camp.  521. 

(2)  Ford  V.  Yates,  2  M.  &  G.  549.  The  contract  in  this  case  was  a  memorandum  signed 
by  the  defendant's  agent  only.    See  Lockett  v.  Nicklin,  infra. 

^3)  Lockett  V.  Nicklin,  2  Exch.  R.  93.  It  was  remarked  in  that  case  by  Parke,  B.,  and 
Alderson,  B.,  that  the  decision  in  Ford  v.  Yates  (af  sitpra),  was  based  upon  the  supposition 
that  there  was  a  memorandum  entered  into  by  the  broker  contracting  for  Joi/t  parties ; 
upon  that  supposition  the  decision  was  correct. 

See  Frostburg  Mining  Co.  v.  New  England  Glass  Co.,  9  Cash.  115  ;  Williams  v.  Bacon, 
2  Gray  (Mass.),  387 ;  and  Marsh  v.  Hyde,  3  Id.  331 ;  Newton  v.  Bronson,  3  Kernan  (N.  T.), 
587. 

(4)  Warren  v.  Stagg,  cited  by  BuUer,  J.,  3  T.  R.  591 ;  Thresh  v.  Rake,  1  Esp.  53 ;  Cuff 
V.  Penn,  1  M.  &  S.  21. 

(5)  Stead  v.  Dawber,  10  A.  &  E.  57 ;  Marshall  v.  Lynn,  6  M.  &  W.  109. 

(6)  TJt  supra,  p.  677. 

(7)  Stead  v.  Dawber,  ut  supra. 

(8)  Marshall  v.  Lynn,  ut  supra.    And  see  Stowell  v.  Robinson,  ut  supra,  p.  678. 

(9)  Note  497. — The  cases  of  Warren  v.  Stagg,  and  Cuff  v.  Penn,  stated  in  the  text,  have 
been  doubted  in  England,  by  more  recent  decisions.  Parke,  J.,  in  Goss  v.  Lord  Nugent 
(5  Barn.  &  Adol.  58),  said,  he  never  could  understand  the  principle  on  which  these  and  the 
like  cases  proceeded,  for  the  new  contract  to  deliver  within  the  extended  time  must  then 
be  proved  partly  by  written,  and  partly  by  oral  evidence.  Denman,  C.  J.,  who  delivered 
the  opinion  of  the  court,  also  adverted  to  these  cases,  but  deemed  it  unnecessary  to  say 
whether  they  were  rightly  decided  or  not.  The  learned  author  of  Sugd.  on  Vendors  has 
stated  the  result  of  the  English  authorities  to  be,  that,  at  law,  a  parol  variation  of  a  con- 
tract, required  by  the  Statute  of  Frauds  to  be  in  writing,  cannot  be  given  in  evidence. 
1  Sugd.  on  Vend.  180  (1st  Am.  ed.  of  1736,  from  9th  Lond.  ed.).  But  see  Chitty  on  Contr. 
^7 ;  Low  V.  Treadwell,  3  Fairf.  R.  444, 445,  446. 

It  seems,  from  the  tenor  of  the  recent  English  adjudications,  that  the  policy  of  the 
statutes  requiring  certain  contracts  to  be  reduced  to  writing,  demands  that  they  should  be 
proved  entirely  by  writing,  and  that  all  oral  evidence  in  relation  to  them  should  bo 
excluded.  In  Goss  v.  Lord  Nugent  (supra),  it  was  decided  on  this  principle,  that,  when  a 
contract  had  been  entered  into  concerning  lands,  recjuired  by  the  Statute  of  Frauds  to  be 
in  writing,  par}^  evidence  was  inadmissible  to  show  that  some  of  the  terms  had  been 
altered,  or  dispensed  with,  by  a  subsequent  parol  agreement.  The  case  was  this :  By  an 
agreement  in  writing,  the  plaintifi"  contracted  to  sell  to  the  defendant  several  lots  of  land, 
f9l  the  sum  of  £450,  and  to  make  a  good  title  to  them  ;  and  £80  was  paid  to  him  as  a 
deposit.  It  was  afterwards  discovered,  that,  as  to  one  of  the  lots,  a  good  title  could 
not  be  made ;  and  it  was  tlien  subsequently  agreed  by  the  defendant  that  he  would 
waive  the  necessity  of  a  good  title  being  made  as  to  that  lot,  and  the  plaintiff 
accordingly  delivered  possession  of  the  whole  of  the  lots  to  the  defendant,  which  the 
latter  accepted,  but  reflised  to  pay  the  remainder  of  the  purchase  money,  relying  upon 
the  objection  to  the  title.  The  court,  after  taking,  time  to  consider,  delivered  an  elaborate 
judgment,  that  the  defendant  was  not  bound  by  the  parol  evidence  of  a  waiver  of  one  of 
the  terms  of  the  written  contract.    They  said :  "  We  think  the  object  of  the  statute  was 
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*681  *Nor  will  a  party  be  at  liberty  to  vary  or  limit  a  written  contract  as 
to  the  sale  of  goods,  for  the  purpose  of  showing  that  the  goods  con- 
tracted for  were  intended  to  be  of  a  particular  quality,  which  is  not  specified 
in  the  contract.  Thus,  where  the  defendant  by  a  written  contract,  agreed 
to  sell  the  ][)laintiff  sixty  tons  of  "  Ware  potatoes ;"  and  the  plaintiff  gave 
in  evidence  that  in  the  neighborhood  three  qualities  of  potatoes  were  known, 
"  Wares"  being  the  largest  and  best  of  the  three ;  it  was  held,(l)  that  further 
evidence  was  not  admissible  on  behalf  of  the  plaintiff  to  show  that  he  had, 
in  fact,  contracted  for  a  particular  and  better  kind  of  "  Ware  potatoes." 
The  first  mentioned  evidence  was  admissible  for  the  purpose  of  explaining 
the  meaning  of  the  term  "  Wares ;"  but  that  meaning  having  been  ascer- 
tained, it  was  not  competent  to  the  plaintiff  to  limit  that  meaning  by 
applying  it  to  a  particular  kind  of  "  Wares." 

Person  contracting  as  principal.  A  person,  who  on  the  face  of  an  agree- 
ment or  contract  appears  to  be  the  contracting  party,  will  not  be  permitted 
to  show  by  parol  evidence,  with  a  view  of  exonerating  himself  from  the  con- 
tract, that  he  contracted,  in  fact,  as  agent  for  another.  (2)  But  the  rule 
does  not  apply  where  it  is  not  sought  to  fix  one  of  the  parties  to  the  contract 
therewith ;  thus,  it  is  competent  to  show  that  either  or  both  of  them 
*682  were  agents  for  others,  so  *as  to  give  the  benefit,  on  the  one  hand,  to 
the  unnamed  principals,  (3)  or,  on  the  other,  to  charge  them  with 
liability.  (4) 

Having  considered  the  general  rule,  as  to  the  inadmissibility  of  parol  evi- 
dence to  contradict  or  vary  a  written  instrument,  and  having  shown  the 
classes  of  cases  to  which  that  rule  is  applicable,  it  remains  now  to  treat  of 
certain  exceptions  to  that  rule,  or,  more  properly  speaking,  to  point  out  the 
cases  to  which  that  rule  does  not  apply. 

1.  Proof  of  illegality  or  want  of  consideration.  First;  it  is  a  settled 
principle  of  law,  that  a  party  to  a  deed  or  written  agreement  may  plead,  as 
a  defense  to  an  abtion,  and  prove  by  evidence,  the  illegality  of  the  instru- 
ment; and  it  appears  to  be  generally  understood  that  a  party  is  not 
restrained  from_  pleading  any  matter  which  shows  that  the  instrument  was 
given  upon  an  illegal  consideration,  whether  it  be  consistent  with  the  instru- 
ment or  not.  (5) 

This  principle  holds  universally,  whether  the  instrument  is  illegal  by 
common  law,  or  declared  to  be  so  by  statute.     Thus,  a  party  may  plead, 

to  exclude  all  oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that  any  contract 
which  is  sought  to  be  enforced  must  be  proved  by  writing  only.  But,  in  the  present  case, 
the  written  contract  is  not  that  which  is  sought  to  be  enforced ;  it  is  a  new  contract  which 
the  parties  have  entered  into,  and  that  new  contract  is  to  be  proved,  partly  by  the  former 
written  agreement,  and  partly  by  the  new  verbal  agreement ;  the  present  contract,  there- 
fore, is  not  a  contract  entirely  in  writing."  See,  also,  Falmouth  v.  Thomys,  1  Cr.  &  M. 
89;  S.  C,  3  Tyrwh.  20.  In  the  case  of  Harvey  v.  Grabham  (5  Adol.  &  Ellis,  61),  it  was 
decided  that  the  same  principle  applies  to  a  case  in  which  oral  evidence  is  offered  to  show 
a  variation  of  a  part  of  a  contract  relating  to  an  interest  in  lands,  though  that  ptirt  might 
have  been  good  of  itself  without  writing.  See  Reed's  Heirs  v.  Chambers,  6  Har.  &  John. 
490,  as  to  the  equity  doctrine  in  Maryland. 

(The  later  cases  are  to  the  same  effect.  Talman  v.  Franklin,  8  Duer  R.  895  ;  Sheid  v. 
Stamps,  3  Sneed  (Tenn.)  172  ;  Frostburg  Mining  Co.  v.  New  England  OTass  Co.,  9  Cash! 
115  ;  Reynolds  v.  Dunkirk  and  State  Line  E.  R.  Co.,  17  Barb.  (N.  Y.)  613  ;  Fyson  v.  Kit- 
ton,  30  Bng.  Law  &  Eq.  374.     See  Brewster  v.  Silence,  4  Selden  R.  207  )    Ante  x>  676 

(1)  Smith  V.  Jeffryes,  15  M.  &  W.  561.  .  f-       • 

(2)  Higgins  v.  Senior,  8  M.  &  W.  884.  See,  also,  Jones  v.  Littledale,  6  A.  &  E.  486  ; 
Magee  v.  Atkinson,  2  M.  &  W.  440.  As  to  the  application  of  this  rule  in  the  cases  of  bills 
or  notes,  see  Sowerby  v.  Butcher,  2  C.  &  M.  871 ;  Lefevre  v.  Lloyd  5  Taunt  749 

See,  also,  Chappel  v.  Dann,  21  Barb,  (N.  Y.)  17. 

(3)  Garrett  v.  Handley,  4  B.  &  C.  664 ;  Batemau  v.  Phillips,  15  East,  272. 

(4)  Patterson  v.  Gandasequi,  15  East,  62.     See  by  Parke,  B.,  8  M.  &  W.  844. 

(5)  See  what  is  said  by  Lord  Ellenborough,  C.  J.,  in  Paxton  v.  Popharn,  0  East,  421. 
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and  prove  by  evidence,  that  the  instrument  is  void,  by  reason  of  fraud, 
usury,  compounding  of  felony,  &c.(l) 

The  rule  which  allows  a  party  to  impeach  an  instrument  as  illegal  and 
void,  is  as  old  as  the  other  general  rule  before  mentioned,  which  disaliows 
of  evidence  to  contradict  and  vary  a  written  instrument ;  and  both  alike 
are  conducive  to  the  ends  of  justice  —  the  one,  for  giving  security  and 
effect  to  valid  instruments,  —  the  other  for  annulling  such  as  are  illegal,  and 
for  putting  an  end  to  transactions  which  never  ought  to  have  existed.  If 
this  power  of  annulling,  by  means  of  extrinsic  evidence,  were  not  allowed, 
the  other  rule  would  be  made  a  shelter  for  injustice. 

In  an  action  of  debt  upon  a  bond,  the  defendant  may  plead  that  the  bond 
was  given  for  an  usurious  consideration,  though  a  different  and  a  legal  con- 
sideration may  be  recited  in  th&iinstrument.  (2) 

(1)  Buckler  v.  Millerd,  2  Vent.  107 ;  CoUins  v.  Blantem,  2  Wils.  347  ;  Paxton  v.  Pop- 
ham,  9  East,  408  ;  B.  N.  P.  173. 

(2)  Buckler  v.  Millerd,  2  Vent.  107. 

Note  488. — The  case  of  usury  is  an  exception  to  the  rule,  which  sometimes,  as  we  shall 
see  in  note  500,  estops  a  party  to  an  illegal  transaction,  from  alleging  the  illegality  in 
avoidance  of  his  contract.  The  borrower  is  not  regarded  as  a  pa/rticepa  eriminis,  but  as, 
in  some  sort,  the  slave  of  the  lender,  and  compelled  to  submit  to  the  terms  which  the  lat- 
ter may  dictate.  See  Smith  v.  Bromley,  Doug.  R.  696,  note ;  Bosanquet  v.  Dashwood, 
Cas.  temp.  Talbot,  39  ;  Browning  v.  Morris,  Cowp.  B.  790 ;  Rawdon  v.  Shadwell,  Ambl. 
B.  269  ;  1  Story's  Eq.  301. 

TKe  general  doctrine  seems  to  be,  that  no  form  which  can  be  given  to  the  particular  instru- 
ment, will  prevent  the  borrower  from  the  introduction  of  evidence  for  the  purpose  of 
impeaching  it  on  this  ground.  See  a  very  full  collection  of  the  equity  cases  in  Fonlb.  Eq. 
b.  1.  ch.  4,  §  7  (ed.  of  1885) ;  1  Story's  Eq.  300,  et.  seq. ;  3  Barbour's  Eq.  Dig.  404, 
tt.  seq.,  and  the  cases  there  cited ;  also,  1  Id.  565,  et.  seq.  See,  also,  the  observations  of 
the  vice-chancellor,  in  Dowdall  v.  Lenox,  2  Edw.  Ch.  R.  272,  et.  seq. 

But  in  Massachussetts,  where  a  deed  of  conveyance,  absolute  on  its  face,  was  interposed  ; 
held,  that  it  could  not  be  shown  to  have  been  intended  as  a  mortgage,  even  with  a  view 
of  rebutting  the  idea  of  a  sale,  so  as  to  impeach  it  on  the  ground  of  usury.  Flint,  v. 
Sheldon,  13  Mass.  R.  443.  And  the  court  conceded,  that  unless  the  transaction  could  be 
shown  a  mortgage,  it  would  be  impossible  in  such  cases  to  characterize  it  as  usurious. 
The  decision  virtually  negatives  the  right  of  Impeaching  a  conveyance  under  seal,  import- 
ing an  absolute  sale,  by  oral  evidence  of  its  being  designed  as  a  cloak  for  usury.  See  Id. 
446,  et  seq.  The  same  doctrine  has  been  sanctioned  in  Maine.  Hale  v.  Jewell,  7  Greenl. 
R.  485.  See  Richardson  v.  Field,  6  Id.  35,  87 ;  Chandler  v.  Morton,  Id.  379.  Quere,  how- 
ever ;  for,  though  the  general  rule,  at  law,  forbids  that  a  deed,  apparently  absolute,  shall 
be  converted  into  a«nortgage  through  the  instrumentality  of  oral  evidence  {ante,  note 
487) ;  yet,  when  this  is  necessary  as  the  first  step  toward  reaching  the  vice  of  usury,  the 
case  seems  to  constitute  an  exception.  See  Murphy  v.  Trigg,  1  Monroe,  72,  73  ;  Lindley 
V.  Sharp,  7  Id.  248,  252  ;  Thompson  v.  Potter,  5  Litt.  R.  74 ;  Skinner  v.  Miller,  Id.  84. 
See  also  what  is  said  in  Edrington  v.  Harper,  3  J.  J.  Marsh,  355 ;  Lear  v.  Yarnel,  3  Marsh. 
Ken.  R.  420;  Moore  v.  Kay,  1  Beat.  287';  Wilhite  v.  Roberts,  4  Dana,  174,  175  ;  Doe  ex 
dem.  Davidson  v.  Barnard,  1  Esp.  R.  11  and  note  1 ;  per  Lord  Hansfield,  in  Jestons  v. 
Brooke,  Cowp.  R.  796;  Fenwick  v.  Ratliff's  Rep.,  6  Monroe,  154,  155;  Atkinson  v.  Scott, 
1  Bay's  R.  303.  In  Connecticut,  a  doctrine  directly  the  reverse  of  that  which  seems  to 
prevail  in  Maine  and  Massachussetts,  has  been  laid  down,  and  Flint  v.  Sheldon  was 
directly  disapproved.  Mitchell  v.  Preston,  5  Day's  R.  100  :  per  Hosmer,  C.  J.,  in  Reading 
V.  Weston,  7  Conn.  R.  412,  413.  But  in  the  latter  case,  held,  that  the  right  of  avoiding 
a  conveyance  of  land  for  usury  was  a  matter  of  personal  privilege  to  the  party,  and  that  a 
stranger  could  not  avail  himself  of  it.  S.  C,  8  Conn.  R.  120.  See  as  to  this  point,  De 
Wolf  V.  Johnson,  10  Wheat.  367,  393,  in  connection  with  Lloyd  v.  Scott,  4  Peters'  R.  206, 
228,  229  ;  also  French  v.  Shotwell,  5  John.  Ch.  R.  555,  565,  566 ;  Bearce  v.  Barstow,  9 
Mass.  R.  45,  48 ;  Trumbo  v.  Blizzard,  6  Gill.  &  John.  18,  23,  24. 

The  rule  in  Massachussetts  and  Maine,  above  stated,  has,  of  course  been  repudiated 
in  New  York  ;  for  in  the  latter  State,  we  have  seen  that  parol  evidence  is  always  admis- 
sible at  law  and  in  equity,  to  convert  a  deed  importing  an  absolute  sale,  into  a  mortgage. 
See  note  487. 

(In  Webb  v.  Rice  (6  Hill  R.  219),  the  prior  decisions  in  this  State  were  overruled  ;  but 
it  has  been  adjudged  by  the  Court  of  Appeals  that  that  decision  did  not  alter  the  rule  in 
courts  of  equity  (Hodges  v.  The  Tennessee  Marine  &  Fire  Ins.  Co.,  4  Selden,  R  416) ;  and 
now  under  the  Code  such  evidence  is  declared  admissible  both  at  law  and  in  equity. 
Despard  v.  Walbridge,  15  N.  T.  R.  374.  See  also  Cook  v.  Eaton,  16  Barb.  439  ;  Allen  v. 
Hudson  River  M.  Ins.  Co.,  19  Id.  442).    Ante,  note  487. 
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*683  *Upon  the  same  principle,  where  indentures  or  other  writings  are  not 
available  in  evidence,  unless  the  consideration  paid  or  contracted  for 
is  truly  expressed  in  the  instrument,  it  may  be  proved  that  a  greater  sum 
thaik  is  mentioned  was  actually  paid,  or  that  the  writing  does  not  contain 
the  whole  of  the  agreement,  but  that  some  of ;  the  terms  of  the  agreement 
were  omitted,  for  the  purpose  of  evading  the  provisions  of  the  Stamp 
Act.(l) 

*684     *  Fraud.     An  instrument  may  be  avoided  also  on  the  ground  of  fraud ; 
but  the  objection  is  not  to  come  from  one  who  is  a  party  or  privy  to 
it,  for  no  man  can  allege  his  own  fraud,  in  order  to  invalidate  his  own 
deed.  (2) 

(1)  R.  V.  Scammonden,  3  T.  R.  474,  and  R.  v.  LaiWon,  8  Id.  379. 

Note  499 — Our  author  repeats  here  a  remark  made  by  him  in  several  places  that  an 
ambiguity  appearing  on  the  face  of  a  writing,  is  not  explainable  by  extrinsic  evidence. 
This  we  shall  see  in  note  515,  is  only  true  in  a  qualified  sense. 

The  instances  in  which  you  may  resort  to  collateral  and  cotemporaneous  circumstances, 
with  a  view  of  explaining  various  ambiguities,  are  considered  in  note  510.  See,  also, 
Fowle  V.  Bigelow,  10  Mass.  R.  379,  381,  382,  384 ;  Stone  v.  Bradbury,  2  Shepl.  R.  185, 
193.  It  is  presumed,  however,  that  the  general  observation  of  our  author  was  not 
designed  to  embrace  cases  precisely  of  that  character.  The  illustration  given  is  Rex  y. 
Laindon,  which,  instead  of  being  referred  to  the  principle  stated  in  the  text,  ought,,  it 
seems,  to  be  classed  along  with' Rex  v.  Scammonden  (3  T.  R.  474) ;  for  the  instrument  in 
question  was,  as  respected  the  two  contending  parishes,  res  inter  oMoa  acta,  pee  ante, 
note  491.  The  question  might  have  been  very  difFer,eut,  had  it  arisen  between  the  imme- 
diate parties  to  the  writing ;  as,  for  instance,  on  a  dispute  between  them  respecting  the 
nature  of  the  service  which  the  master  had  a  right  to  exact  by  virtue  of  the  agreement. 
If,  in  that  case,  the  apprentice  had  insisted  upon  the  cotemporaneous  parol  agreement  to 
limit  the  master's  rights,  or  to  vary  the  relation  evinced  by  the  written  contract,  it  might 
have  been  insisted,  we  think,  with  unanswerable  force,  that  the  parol  stipulation  was 
merged  in  the  instrument,  and  was,  therefore,  not  to  be  regarded.  See  2  Stark.  Ev.  575, 
676. 

Several  eases  which  we  have  considered  as  illustrating  the  doctrine  applicable  to  writ- 
ings not  importing  a  complete  expression  of  the  entire  contract,  or  as  having  been  given 
only  in  part  performance  of  the  parol  contract  between  the  parties,  seem  to  have  gone  on 
the  general  proposition  in  the  text.  See  ante,  note  494.  particularly  Hall  v.  Maccubin, 
'  McCreary  v.  McCreary,  and  Kelsey  v.  Dickson,  stated  Id.  (See  Clark  v.  Gilbert,  2&  N.  T. 
279  and  Wolf  v.  Howes,  20  N.  Y.  197).  Where  the  question  arose,  whether  a  bequest  in 
a  will  to  a  creditor  of  the  testatrix  was  a  satisfaction  or  not,  parol  evidence  was  admitted, 
as  being  entirely  consistent  with  the  will,  and  going  to  prove  independent  facts  about 
which  the  will  was  silent.  Williams  v.  Crary,  8  Cowen's  R.  246  ;  S.  G.,  4  Wend.  443.  In 
an  action  by  a  son,  against  the  representatives  of  his  father,  for  use  and  occupation  of 
premises  by  the  father,  held,  that  the  agreement  between  the  father  and  son,  cotempora- 
neous with  the  deed,  and  showing  that  the  father  was  to  occupy  rent  free,  might  be  given 
in  evidence.  "  It  is  not  inconsistent  with  the  deed,  but  independent  of  it."  Per  CoUett, 
C.  J.,  in  Swisher  v.  Swisher's  Adm'r,  1  Wright's  R.  755,  756.  In  an  action  against  the 
indorsee  by  the  holder  of  a  promissory  note,  parol  evidence  to  show  that  a  judgment 
confessed  by  the  maker  to  the  indorser  was  intended  ia  security  to  the  latter  for  his 
responsibility,  is  admissible.    South  Carolina  Bank  v.  Myers,  1  Bail.  R.  412. 

(3)  3  B.  &  A.  369.     Sturtevant  v.  Sturtevant;  ante,  p.  647,  657. 

NoTB  500. — The  rule  confining  the  operation  of  parol  evidence  within  the  limits  of 
strict  exposition  or  interpretation,  assumes  that  the  instrument  has  a  legal  existence,  and 
is  valid.  Testimony  to  show  it  to  be  void,.is  always  pertinent,  no  matter  who  are  the 
parties,  or  in  what  court  the  question  arises.  Deeds,  however,  cannot  be  avoided  on  all 
the  grounds  which  apply  to  simple  contracts.  Hence,  what  might  be  a  relevant  inquiry 
as  to  the  latter,  would  not  necessarily  be  so  in  respect  to  the  former.  But  in  regard  to 
illegality  of  consideration,  both  will  usually  be  found  to  stand  upon  the  same  footing,  in 
this  particular.  To  the  general  doctrine,  see  per  Bronson,  J,,  in  Mann  v.  Eckford's  Ex'rs, 
15  Wend.  518  ;  per  Spencer,  C.  J.,  in  Parker  v.  Parmelee,  20  John.  R.  134  ;  per  Tompkins, 
J.,  in  Vrooman  v.  Phelps,  3  John.  R.  177.  See  also  the  opinion  delivered  in  Dale  v. 
Roosevelt,  9  Cowen's  R.  307  ;  Paxton  v.  Popham,  9  East,  408  ;  Doe  ex  dem.  Chandler  v. 
Ford,  3  Adol.  &  Ellis,  649  ;  Biggs  v.  Lawrence,  3  T.  R.  454  ;  Waymell  v.  Read,  5  Id.  600  ; 
Catlin  V.  Bell,  4  Campb.  R.  188  ;  Pellecat  v.  Angel,  2  C,  M.  &  R  811. 

The  following  examples  occur.  A  dsed  may  be  avoided  by  proof  that  the  consideration 
was  simoniacal  (per  Savage,  C.  J.,  in  Dale  v.  Roosevelt,  9  Cowen's  R.  310) ;  champertous 
(Wilhlte  V.  Roberts,  4  Dana's  R.  174,  175) ;  or  for  compounding  a  felony  (per  Savage,  C. 
J.,  in  Dale  v.  Roosevelt,  supra;  Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  R.  375) ;  or 
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*685  *For  the  purpose  of  setting  aside  a  will,  on  the  ground  of  fraud, 
extrinsic  evidence  is  admissible  as  in  other  cases.  In  one  case(l) 
evidence  was  tendered,  that  the  testator,  at  the  time  of  the  execution  of  the 
will,  (which  was  impeached  as  having  been  obtained  by  fraud),  inquired 
whether  it  was  the  former  will,  and  was  answered  that  it  was  the  same, 
whereas  in  fact  it  was  a  different  will.  This  evidence  was  refused  at  the 
trial,  but  decided  by  the  court  above  to  be  admissible.  "Evidence  may 
be  given,"  said  Lord  Kenyon,  C.  J.,  "  to  show  that  a  will  was  obtained 
by  fraud ;  and  the  effect  of  the  evidence  offered  in  this  case,  was  to  show 
that  one  paper  was  obtruded  on  the  testator  for  another,  which  he  intended 
to  execute :"  or,  as  Grose,  J.,  said,  "  When  the  testator  asked  for  a  dupli- 
cate of  his  former  will,  the  persons  about  him  substituted  another  instead 
of  it."  (2) 

for  suppressing  evidence  on  a  criminal  prosecution  (per  Savage,  C.  J.,  in  Dale  v.  Roosevelt, 
supra  ;  Collins  v.  Blantern,  3  Wills.  R.  341) ;  or  for  tlie  sale  of  an  office  (Fitzgibbon,  45  ; 
per  Savage,  C.  J.,  in  Dale  v.  Roosevelt,  swpra ;  Love  v.  Buckner,  4  Bibb,  506) ;  or  for 
money  won  at  play  (Pope  v.  St.  Leger,  5  Mod.  3  ;  per  Savage,  C.  J.,  in  Dale  v.  Roosevelt, 
supra;  see  M'CuUum  v.  Gourlay.  S.John.  Rep.  147) ;  or,  generally,  for  anything  either 
mala  in  se,  maZa  proMbita,  contrary  to  public  policy,  &c.,  &c.  See  Trustees  of  the  Quaker 
Soc.  V.  Dickenson,  1  Dev.  R.  189  ;  1  Story's  Eq.  261,  et  seq.  ;  Story's  Confl.  of  Laws,  193, 
et  seq. ;  Russell  v.  De  Grand,  15  Mass.  R.  35  ;  Kemper  v.  Kemper,  3  Rand.  R.  8. 

The  nature  of  the  consideration  which  is  to  be  denominated  illegal,  so  far  as  to  avoid  a 
deed,  will  depend  upon  the  law  governing  the  contract ;  that  this  may  be  different  in  one 
state  or  country,  from  that  of  another.  An  able  discussion  of  this  subject  in  reference  to 
various  distinctions  arising  out  of  the  Ux  loci,  will  be  found  in  Mr.  Justice  Story's  Com- 
mentaries on  the  Conflict  of  Laws,  193,  et  seq.  To  pursue  it  here,  would  be  foreign  to  the 
main  Inquiry,  as  well  as  unnecessary. 

In  cases  like  the  above,  the  doctrine  that  the  real  nature  of  the  transaction  may  be 
shown,  must,  as  it  respects  the  parties,  be  understood  to  apply  no  further  than  to  allow 
this  to  be  done  where  the  assistance  of  the  law  is  sought  to  enforce  the  contract  in  some 
way,  or  while  it  remains  executory.  A  party  to  an  illegal  transaction  is  not  allowed,  by 
the  allegation  of  his  own  turpitude,  to  recover  back,  what,  in  pursuance  of  a  forbidden 
bargain,  he  has  delivered  to  the  other  party,  or  in  any  way  to  avoid  the  bargain,  when 
once  executed.  To  such  cases,  the  maxim,  in  pari  delicto  portior  est  conditio  defendentis 
et  possidentis,  applies.  See  Doe  ex  d^n.  Roberts  v.  Roberts,  2  Barn.  &  Aid.  369 ;  Monte- 
fiori  V.  Montefiori,  1  Bl.  R.  364  ;  Neville  v.  Wilkinson,  1  Bro.  Cli.  C.  546 ;  Gale  v.  Lindo,  1 
Vern.  475 ;  Curtis  v.  Perry,  6  Ves.  747 ;  Brackenbury  v.  Brackenbury,  3  Jac.  &  Walker, 
391 ;  Lord  v.  Wardle,  3  Bing.  N.  C.  684 ;  McCullum  v.  Gourley,  8  John  R.  147  ;  Smith  v. 
Bromley,  Doug.  696,  n. ;  Browning  v.  Morris,  2  Cowp.  790  ;  Howson  v.  Hancock,  8  T.  R. 
575  ;  Van  Dyck  v.  Hewitt,  1  East,  98 ;  Tucker  v.  Smith,  4  Greenl.  R.  415.     See  post,  note  503. 

In  the  case  of  Phelps  v.  Decker  (10  Mass.  R.  274),  it  was  laid  down  broadly,  that  "by 
the  common  law,  deeds  of  conveyance,  or  other  deeds,  made  contrary  to  the  provisions  of 
a  general  statute,  or  for  an  unlawful  consideration,  or  to  carry  into  effect  a  contract  unlaw- 
ful in  itself,  or  in  consequence  of  any  prohibitory  statute,  are  void  ab  initio,  and  may  be 
avoided  by  plea ;  or,  on  the  general  issue,  non  est  factum,  the  illegality  may  be  given  in 
evidence."  But  in  a  later  case,  it  was  expressly  held,  that  a  deed  of  conveyance  could  not, 
as  such,  be  avoided  by  a  party,  on  the  ground  of  having  been  made  in  consideration  of 
compounding  a  felony.  'The  court  recognized  a  clear  distinction  between  bonds  and  con- 
tracts sought  to  be  enforced,  and  conveyances  of  lands  or  other  property.  The  former, 
they  admitted,  might  be  avoided ;  the  latter,  however,  are  to  be  treated  in  all  cases,  as 
actual  transfers,  so  far  as  the  immediate  parties  are  concerned,  and  governed  by  the  same 
rule  as  the  payment  of  money,  or  the  delivery  of  a  chattel.  Inhabitants  of  Worcester  v. 
Eaton,  11  Mass.  E.  375,  379.  The  same  principle  has  been  acted  upon  In  England,  as  it 
respects  deeds  of  conveyance  of  real  estate.  Due  ex  dem.  Roberts  v.  Roberts,  2  Barn.  & 
Aid.  367. 

The  doctrine  on  this  subject,  and  various  distinctions  to  be  observed  in  its  application, 
in  respect  to  courts  of  equity  as  well  as  law,  will  be  found  ably  discussed  by  Mr.  Justice 
Story  in  his  Commentaries  on  Equity  Jurisprudence,  Vol.  1, 895,  et  seq.,  where  the  reader 
will  find  most  of  the  English,  and  several  of  the  American  cases. 

(1)  Doe  d.  Small  v.  Allen,  8  T.  R.  147. 

(2)  NoTB  501. — The  case  of  Small  v.  Allen,  stated  in  the  text,  is  one  of  those  where  direct 
proof  of  intention,  as  an  independent  fact,  may  be  given,  agreeable  to  the  doctrine  stated 
post,  note  516.  As  to  the  qualifications  under  which  the  declarations  of  the  party,  indica- 
tive of  the  real  intention,  are  admitted  in  such  instances,  see  ante,  note  104 ;  also,  Doe  v. 
Hardy,  1  Mann.  &  Ryl.  535.  In  respect  to  various  circumstances,  proper  to  be  proved  and 
considered  in  these  cases,  see  Davis  v.  Calvert,  5  Gill  &  John.  369.    The  case  of  Filmer  v. 
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*686     *In  such  a  case,  where  a  will  is  disputed  on  the  ground  of  fraud,  the 
declarations  of  the  testator  are  admissible  in  evidence,  (1)   which,  as 
will  presently  be  seen,  they  would  not  be  in  ordinary  cases. (2) 

When  fraud  is  imputed  in  the  case  of  a  deed,  the  party  insisting  on  the 
fraud  may  prove  any  consideration,  however  contrary  to  the  averment  in 
the   deed,  to   show  the  fraudulent   nature  of  the   transaction.  (3)      Thus 

Gott,  stated  in  the  text  was  a  case  in  clianoery,  of  the  same  general  character  with  Small 
v.  Allen.    In  both,  the  fraud  complained  of  related  to  the  execution. 

(1)  Doe  d.  Ellis  v.  Hardy,  1  Mo.  &  R.  525. 

(3)  See  Sect.  4,  infra. 

(3)  Note  503. — This  is  clearly  the  rule,  even  at  law,  as  in  favor  of  the  rights  of  stran- 
gers, for  they  are  not  concluded  from  inquiring  freely  into  the  transaction  to  which  tha 
deed  relates.  And  the  observation  applies  not  only  to  the  consideration  clause  in 
the  deed,  but  to  every  other  part  of  it.  Hence,  creditors  assailing  a  deed  on  the  ground 
of  fraud,  may  show  any  secret  parol  trust  or  agreement,  however  inconsistent  with  the 
face  of  the  instrument.  New  England  Marine  Ins.  Co.  v.  Chandler,  16  Mass.  R.  275  ; 
Macarty  v.  Bond's  Adm'r,  9  Lou.  R.  (Curry)  351 ;  Hills  v.  Elliot,  12  Mass.  R.  26;  Goodwin 
V.  Hubbard,  15  Id.  210 ;  Bridge  v.  Elliston,  14  Id.  245  ;  Alexander  v.  Gould,  1  Id.  165  ; 
Hoye  V.  Penn,  1  Bland's  Ch.  R.  33  ;  Duvall  v.  Waters,  Id,  587 ;  Strike's  Case,  Id.  57 ;  Jack- 
son ex  dem.  Titus  v.  Myers,  11  Wend.  533 ;  Stanton  v.  'The  Commonwealth  2  Dana's  E. 
397  ;  Webb  v.  Peele,  7  Pick.  347  ;  Bullard  v.  Briggs,  Id.  533 ;  Wilt  v.  Franklin,  5  Binn.  R. 
502 ;  Steele  v.  Worthington,  3  Hamm.  R.  183 ;  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  105  ; 
HarVey  v.  Alexander,  1  Band.  R.  319  ;  Jack  v.  Dougherty,  3  Watts'  R.  151 ;  Duval  v.  Bibb, 
4  Hen.  and  Munf.  113  ;  Eppes  v.  Randolph,  3  Call's  Rep.  103;  Warren  v.  Hall,  6  Dana, 
450.     See  further  flsraie,  note  487  and  ara<e,  note  491. 

Parties  and  privies,  however,  shall  not  be  heard  to  allege  their  own  fraud,  whether 
intended  to  affect  creditors  or  others,  as  a  ground  for  avoiding  or  varying  a  deed,  or  indeed 
any  instrument  not  executory  in  its  character.  This  is  upon  the  principle  adverted  to 
ente,  note  500.  Stewart  v.  Igglehart,  7  Gill  &  John.  133 ;  Osborne  v.  Moss,  7  John.  K.  161 ; 
Hawes  v.  Leader,  Cro.  Jac.  270 ;  S.  C,  Yelv.  196,  Brownlow,  348  ;  Orlabar  v.  Harrison, 
Comb.  348 ;  Philips  v.  Biron.  1  Strange,  509  ;  Smith  v.  Boucher,  2  Id.  993  ;  Starke's  Ex'rs 
V.  Littlepage,  4  Rand.  368  ;  Potter  v.  Yale  College,  8  Conn.  R.  53.  Said,  per  Bronson,  J., 
In  Mann  v.  Eckford's  Ex'rs,  15  Wend.  341 ;  Jones  v.  Yuates,  9  Barn.  &  Cres.  532  ;  Randall 
V.  Phillips,  3  Mason's  R.  379,  388  ;  Hoye  v.  Penn,  1  Bland's  Ch.  R.  33 ;  Duvall  v.  Waters, 
Id.  587  ;  McTeer's  Adm'r  v.  Sheppard,  1  Bay's  R.  461. 

Upon  a  different  principle,  applicable  peculiarly  to  sealed  instruments,  parties  and  pri- 
vies are  estopped,  at  law,  from  alleging,  in  avoidance  of  the  deed,  or  for  the  purpose  of 
varying  its  operation,  that  the  other  party  defrauded  them  by  false  representations  in 
respect  to  the  subject  matter  to  which  it  relates.  Hence,  in  an  action  for  the  purchase 
money,  on  an  agreement  under  seal  to  sell  lands,  a  fraudulent  misrepresentation  of  the 
quality  or  situation  of  the  land,  was  held  not  admissible  by  way  of  defense.  Franchot  v. 
Leach,  5  Cowen'a  R.  506.  See  S.  P.,  Champion  v.  White,  Id.  509  ;  Parker  v.  Parmelee,  SO 
John.  R.  130,  134;  Dale  v.  Roosevelt,  9  Cowen's  R.  307.  In  an  action  of  debt  on  bond, 
given  for  the  purchase  money  of  a  patent  right ;  held,  that  the  defendant  could  not  give 
in  evidence  a  failure  of  consideration,  or  that  he  was  induced  to  give  the  bond  through  a 
fraudulent  representation  as  to  the  value  of  consideration,  which  was  in  fact  of  no  value. 
Dorr  V.  Munsell,  13  John.  R.  430.  See  S.  P.,  Vrooman  v.  Phelps,  3  John.  R.  177  ;  Dorian 
V.  Sammis,  Id.  179,  note ;  Mead  v.  Steger,  5  Porter's  R.  505.     See  Vol.  I,  p.  188. 

The  above  cases  were  determined  upon  common  law  grounds.  The  qualifications  with 
which  the  doctrines  advanced  in  them  must  now  be  received  in  New  York,  will  bo  seen 
a7ite,  notes  487  and  489.  In  South  Carolina,  independent,  it  seems,  of  any  statu- 
*687  tory  provision  like  that  of  New  York,  *misrepre8entations  in  respect  to  the  consid- 
eration of  sealed  instruments,  may  be  given  in  evidence  for  the  purpose  of  defeating, 
in  whole  or  in  part,  actions  brought  upon  them  ;  and  this,  whether  the  misrepresentations 
were  founded  in  fraud  or  mistake.  See  per  Johnson,  J.,  in  Means  v.  Brickell,  2  Hill's  R. 
659,  et  seq.  ;  Gray  v.  Handkinson.  1  Bay's  R.  378  ;  Adams  ads.  Wylie,  1  Nott  &  McCord", 
78:  Tunno  v.  Flood,  1  McCord's  R.  132.  But  see  Stinson  v.  McKeown,  1  Hill's  R.  388,' 
389.  And  a  single  bill  may  there  be  shown,  it  seems,  by  parol  to  have  been  given  through 
mistake,  for  a  larger  amount  than  was  really  duo.     Hunter  v.  Graham,  1  Hill's  R.  307. 

This  doctrine,  however,  seems  entirely  anomalous.  With  respect  to  other  states,'  it 
may  be  laid  down  as  a  general  rule,  and  we  believe  will  be  found  sustained  by  all  the 
cases,  that,  independent  of  any  statutory  provision,  no  fraud  whatever  can  be  set  up,  in  a 
court  of  law,  to  affect  the  operation  of  a  sealed  instrument,  save  such  as  relates  to  the 
execution.  See  Franchot  v.  Leach,  5  Cowen's  R.  506  ;  Champion  v.  White,  Id.  509  ;  Parker 
V.  Parmelee,  30  John.  li.  130,  134 ;  Dale  v.  Roosevelt,  6  Cowen's  R.  307  ;  Dorr  v.  Munsell, 
13  John.  R.  430 ;  Vrooman  v.  Phelps,  2  John.  R.  177;  Johnson  v.  Miln,  14  Wend.  198- 
Van  Valkenburgh  v.  Rouk,  13  John.  R.  337 ;  Taylor  v.  King,  6  Munf.  R.  358 ;  Garret  v! 
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*688     where  *the  considerations,  mentioned  in  the  deed,  were  ten  thousand 

pounds  and  natural  love  and  affection,  the  Lords  Commissioners  of 

the  Great  Seal  directed  an  issue,  to  try  whether  natural  love  and  affection 

Stewart,  1  M'Cord's  R.  514  ;  Wyclie  v.  Macklin,  2  Rand.  R.  426  :  Belden  v.  Davis,  2  Hall's 
R.  N.  Y.  S.  C.  433 ;  Peddicord  v.  Hill,  4  Monroe,  374 ;  Tribble  v.  Oldham,  5  J  J.  Marsh. 
141,  142, 143. 

But  circumstances  which  go  to  show  that  the  deed  was  never  duly  executed  by  the 
party,  may  always  be  proved.  Thus,  the  party  may  give  evidence  tending  to  establish 
that  the  deed  was  mis-read,  or  mia-expounded  to  him,  or  that  one  instrument  was  sub- 
stituted for  another,  and  thus  his  signature  was  fraudulently  obtained.  This  will  be  found 
put  as  an  illustration  of  what  is  meant  by  "  fraud  in  the  execution,"  in  several  of  the 
cases  already  cited.  See  5  Cowen,  508.  per  Savage,  C.  J.;  per  Dayan,  Senator,  9  Cowen's 
R.  311,  312  ;  per  Spencer,  C.  J„  13  John.  R.  431 ;  per  Savage,  C.  J.,  14  Wend.  198  ;  per 
Roane,  J.,  6  Munf.  R.  366  ;  Owen's  Case,  1  Bland's  Ch.  891 ;  Peddicord  v.  Hill,  4  Monroe, 
374,  375  ;  Swisher's  Lessee  v.  Williams'  Heirs,  1  Wright's  R.  754  ;  Van  Volkenburgh  v. 
Rout,  12  John.  R.  337,  338,  339,  So  it  may  be  shown,  that  in  reading  the  instrument, 
some  material  'part  of  it  was  fraudulently  suppressed,  and,  therefore,  that  it  is  not  s^ch 
an  instrument  as  the  party  designed  to  execute.  Per  Savage,  C.  J.,  in  Franchot  v.  Leach, 
5  Cowen's  R  508  ;  Morton  v.  Chandler,  8  Greenl.  R.  10,  11 ;  S.  C,  7  Id.  44 ;  per  Nelson,  J., 
in  Creery  v.  Holly,  14  Wend.  26,  30,  31  ;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  141,  142,  143. 

On  the  like  principle,  facts  which  relate  to  the  party's  capacity  to  execute,  may  be 
proved,  in  order  to  negate  the  idea  of  its  being  his  deed  (See  per  Woodworth,  J.,  in 
Champion  v.  White,  5  Cowen's  R.  510) ;  as,  that  he  was  at  the  time  of  execution,  a  luna- 
tic (per  Dayan,  Senator,  in  Dale  V.  Roosevelt,  9  Cowen's  R.  310;  per  Savage,  C.  J.,  in 
Johnson  v.  Miln,  14  Wend.  198 ;  Millinson  v.  Howell,  Cam.  &  Norw.  499  ;  see  Webster  v. 
Woodford,  3  Day's  Rep.  90 ;  Grant  v.  Thompson,  4  Conn.  R.  203  ;  Mitchell  v.  Kingman,  5 
Pick.  R.  481 ;  Rice  v.  Peat,  15  John.  R.  503  ;  Den  v.  Clark,  5  Halst.  R  217 ;  2  Kent's  Comm. 
450,  et,  seq  ;  Jackson  ex  dem.  Caldwell  v.  King,  4  Cowen's  R.  207  ;  Owing's  Case,  1  Bland's 
Cli.  R.  370) ;  or  that  he  was  made  to  sign  it  when  so  drunk  as  not  to  know  what  he  did  ; 
especially,  if  that  drunkenness  was  procured  by  the  other  party  (per  Dayan,  Senator,  in 
Dale  V.  Roosevelt,  9  Cowen's  K.  310,  311  ;  per  Savage,  C.  J.,  in  Johnson  v.  Miln,  14  Wend. 
198  ;  3  P.  Wms.  180, 131,  note.  See  Prentice  v.  Achorn,  2  Paige's  R.  31  ;  Barrett  v.  Bux- 
ton, 2  Aik.  R.  167  ;  Lee's  Adm'rs  v.  Ware,  1  Hill's  R.  816,  Seymour  v.  Delancey,  3  Cowen's 
R.  518  ;  Burroughs  v.  Richman,  1  Green's  R.  233 ;  1  Story's  Eq.  335,  and  note  2 ;  Wig- 
glesworth  v.  Steers,  1  Hen.  &  Munf  70).  So  it  may  be  shown  that  the  deed  was  extorted 
by  duress  (2  Ins.  482 ;  Com.  Dig.  Pleader,  2  W.  18 ;  2  Stark.  Ev.  274  (6th  Am.  ed.) ; 
Inhabitants  of  Worcester  v.  Eaton,  13  Mass.  R.  371 ;  see  Watkins  v.  Baird.  6  Id.  511 ; 
StoufFer  v.  Latshaw,  2  Watts'  R.  165  ;  Richardson  v.  Duncan,  3  N.  Hamp.  R.  508  ;  Thomp- 
son V.  Lockwood,  15  John.  R.  256  ;  Jackson  ex  dem.  Titus  v.  Myers,  11  Wend.  536) ;  by 
threats  of  life,  member,  mayhem  or  imprisonment  (2  Stark.Ev.  274  (6th  Am.  ed.) ;  Edwards 
v.  Handley,  H&rdin's  R.  602) ;  or  that  the  party  executing:,  was  a  feme  c(mert,  and,  there- 
fore, incapable  of  giving  a  deed  (per  Dayan,  Senator,  in  Dale  v.  Roosevelt,  9  Cowen's  R. 
311 ;  per  Spencer,  C.  J.,  in  Van  Volkenburgh  v.  Rouk,  12  John.  Rep.  838  ;  12  Mod.  609) ; 
or  an  infant  (per  Spencer,  C.  J.,  in  Van  Volkenburgh  v.  Rouk,  12  John.  R.  338.) 

It  may  also  be  shown  that  the  deed  was  never  duly  delivered ;  or  was  delivered  merely 
as  an  escrow ;  or  to  take  effuct  only  on  a  contingency  which  has  not  happened  ;  or  that  the 
grantee  obtained  it  fraudulently,  or  in  an  improper  manner,  &o.  This  species  of  evidence 
has  never  been  considered,  as  coming  within  the  rule  which  .rejects  parol  proof,  when 
offered  to  contradict  a  deed.  Per  Savage,  C.  J.,  in  Roberts  ads.  Jackson,  1  Wend.  484 ; 
Jackson  ex  dem.  Titus  v.  Myers,  11  Id.  536  ;  Clark  v.  QiflTord,  10  Id.  310.  See,  also,  ante, 
note  492,  (post)  516.  In  Massachusetts,  if  a  deed,  with  the  regular  evidence  of  complete 
and  unqualified  execution  on  its  face,  has  been  signed,  sealed,  and  delivered  to  the  party  ; 
parol  evidence  of  a  cotemporaneous  agreement,  or  understanding  that  it  should  not  take 
effect  until  a  certain  event,  is  Inadmissible,  as  going  to  vary  the  terms  of  the  deed,  and 
make  that  conditional  which  appeared  to  be  absolute.  Semble,  Ward  v.  Lewis,  4  Pick. 
518,  520  ;  Dix  v.  Otis,  5  Id.  38.  It  is  not  competent  to  establish,  under  pretence  of  delivery 
as  an  escrow,  conditions  in  the  contract  itself,  different  from  its  face,  and  repugnant  to  it. 
The  State  v.  Perry,  1  Wright's  Rep.  662,  667. 

A  surety,  in  a  joint  and  several  bond,  it  has  been  held,  may,  when  sued,  show  that  he 
signed  it  on  condition  that  others,  besides  those  whose  names  are  to  it,  would 
execute  it,  and  that  their  signatures  were  not  procured.  United  States  v.  LeflSer, 
11  Peters'  Rep.  86.  The  principal  was  instrusted  to  procure  the  signatures,  in  this  case  ; 
and  it  does  not  appear  that  the  obligees  were  in  any  manner  apprised  of  the  conditional 
delivery.  In  Louisiana,  a  similar  point  arose,  and  the  court  held,  that  as  there  was  noth- 
ing on  the  face  of  the  bond  showing  that  other  signatures  were  intended,  the  surety  could 
'  not  avail  himself  of  the  breach  of  trust  on  the  part  of  the  principal,  to  defeat  a  recovery 
by  the  obligees.  Police  Jury  v.  Haw,  1  Mill.  Lou.  Rep.  41.  See  farther  in  relation  to 
delivery,  ante,  note  493. 
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formed  any  part  of  the  consideration,  the  estates  conveyed  by  the  deed 
heing  worth  thirty  thousand  pounds.  On  an  appeal,  this  was  confirmed  ; 
and  the  jury,  on  the  trial  of  this  issue,  finding  that  natural  love  and  affec- 
tion constituted  no  part  of  the  consideration,  the  deed  was  afterwards  set 
aside  by  the  Court  of  Chancery.  (1) 

Fraudulent  representations^  inducement  of  contract.  In  the  case  of  a 
written  contract  also,  if  a  person  has  been  induced  to  enter  into  it  by_  fraud- 
ulent representations,  they  may  be  proved  by  parol,  though  the  subject  to 
which  those  representations  refer  is  not  mentioned  in  the  contract. (2)  And 
a  verbal  representation  by  the  seller  of  a  chattel  of  some  particular  quality 
or  incident  of  the  thing  sold  may  be  given  in  evidence,  if  by  means  of  that 
representation  the  seller  prevented  the  buyer  from  discovering  some  fault  in 
the  thing  sold,  and  which  he,  the  seller,  knew  to  exist.  (3)  _    . 

In  these  and  similar  oases,  the  general  reason  against  admitting  parol 
evidence  will  not  apply ;  the  danger  is,  not  that  the  admission  of  such  evi- 
dence would  introduce  fraud  or  uncertainty,  but  that  fraud  would  be 
*689  *assisted  by  its  exclusion,  the  whole  object  of  the  evidence  being  to 
expose  and  defeat  a  secret  fraud. 

Party  charged  with  fraud  not  allowed  to  prove  any  other  considefration. 
But  although  a  party,  who  impeaches  a  deed  for  fi-aud,  may  prove  a 
different  consideration,  the  party  charged  with  the  fraud  will  not  be  allowed 
to  prove  any  other  consideration  in  support  of  the  instrument.  Thus, 
where  a  bill  was  filed  to  set  aside,  as  fraudulent,  a  conveyance  expressed 
to  be  made  in  consideration  of  an  annuity,  and  on  the  part  of  the  defendants 
it  was  objected,  that  the  grantor  of  the  estate  had  often  declared  "he 
would  rather  that  his  kinsman,  one  of  the  defendants,  should  have  the 
estate  in  consideration  of  this  annuity,  than  any  other  person  for  a  more 
valuable  consideration,  and  that  he  was  willing  to  give  the  premises  to  his 
kinsman;  the  master  of  the  rolls,  after  stating,  that  the  deed  and  the 
answer  had  put  the  defense  on  another  ground,  declared  that  it  would  be 
of  mischievous  consequence,  and  liable  to  the  danger  of  perjury  which  the 
Statute  of  Frauds  intended  to  prevent,  to  suffer  parol  evidence  to  prove 
blood  and  kindred  to  have  been  the  consideration  of  this  conveyance.  (1) 

(t)  Filmer  v.  Gott,  4  Bro.  Pari.  C.  234  (2d  ed.) 

(3)  Dobell  V.  Stevens,  3  B.  &  C.  623 ;  Lysney  v.  Selby,  3  Ld.  Raym.  1118  ;  Eakins  v. 
Tresham,  1  Keb.  510;  S.  C,  1  Lev.  102;  Wriffht  v.  Crookes,  1  Scott  N.  R.  G85 ;  Turner 
v.  Harvey,  Jac.  169  ;  Beaumont  v.  Dukes,  Id.  422  ;  Clermont  v.  Tasbaugh,  1  Jac.  &  W.  112  ; 
Att.  Ren.  v.  Morgan,  2  Rass.  306  ;  Edwards  v.  M'Leay,  Coop.  308;  S.  C,  3  Swanst.  287  ; 
Small  V.  Attwood,  1  Younge,  507  ;  S.  C,  in  Dom.  Proc,  6  CI.  &  Fin.  232. 

(3)  Pe.T  Gur.,  in  Kain  v.  Old,  3  B.  &  C.  527,  634. 

(4)  Clarkson  v.  Han  way,  2  P.  Wms.  203  ;  3  Soh.  &  Lef.  501 ;  Doe  d.  Roberts  v.  Roberts, 
2  B.  &  A.  368. 

Note  503.  — We  saw  ante  (note  490),  that  as  between  tlie  parties,  ana  for  the  object  of 
maintaining  the  character  of  the  deed,  as  imported  by  its  operative  words,  the  consider- 
ation clause  is  conclusive.  If  the  execution  of  the  deed  is  admitted,  they  shall  not  be 
allowed  to  vary  the  use§  and  purposes  therein  expressed.  See  Tribble  v.  Oldham,  5  J.  J. 
Marsh.  144.  Fraud  in  the  execution,  however,  may  be  set  up  by  a  party  {ante,  note  502) ; 
and  as  that  issue  raises  the  question  of  intention  as  an  independent  facti  the  consideration 
clause  is  of  course  open  to  inquiry.  So  it  is  open  as  to  strangers  in  various  instances, 
who  may  be  interested  in  probing  the  real  nature  of  the  transaction,  with  a  viow  of 
establishing  that  the  deed  was  made  to  defraud  creditors,  &c.  In  these  and  like  cases,  it 
seems,  the  rule  propounded  in  the  text  applies;  and  the  paHy  setting  up  the  assailed 
deed,  shall  not  be  allowed  to  support  it  by  showing  a  different"  consideration.  Clarkson 
V.  Hanway,  cited  in  the  text,  is  an  instance  where  fraud  in  the  execution  wns  alleged  as 
between  the  parties.  The  consideration  expressed  was  adjudged  entirely  inadequate,  and 
the  defendants  thereupon  sought  to  maintain  the  deed  as  having  b.  en  given  mainly  upon 
a  consideraiion  of  anothor  species,  viz. :  a  consideration  of  blood  ;  but  this,  the  court  held, 
could  not  be  done.  Watt  v.  Grove  (8  Scho.  &  Lef  493)  contains  various .  (iicto  to  the 
same  effect.  "  It  would  be  extremely  dangerous,"  said  the  Lord  Chancellor,  in  that  case, 
"  to  allow  an  impeached  deed  to  be  supported  by  evidence  of  considerations  wholly 
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*690    *Promissory  note.     Upon  the  same  principle,  where  tte  instrument 
*691     is  not  under  seal,  th&  *want  or  failure  of  consideration  may  be  proved 

different  from  those  alleged  in  it."  Id.  500,  501.  In  Bridgman  v.  Green  (2  Ves.  sen.  628), 
the  question  arose  whether  a  deed  importing  a  money  consideration,  could,  when  assailed 
by  the  grantor  for  fraud,  and  the  money  consideration  disproved,  be  supported  as  a  deed 
of  gift.  And  held,  that  it  could  not.  "  Doe  dem.  Roberts  v.  Roberts  (cited  in  the  text), 
seems  referable  directly  to  the  principle  of  the  cases  ante  (note  500),  which  hold,  that 
a  party  to  an  executed  agreement  shall  not  avoid  it  by  alleging  his  own  turpitude  or , 
illegal  act. 

The  English  decisions,  therefore,  whatever  may  be  said  of  their  dicta,  do  not  appear  to 
have  gone  beyond  the  point  of  disallowing  proof  to  show  a  consideration  of  a  different 
species,  so  as  thereby  to  change  the  nature  of  the  deed.  For  instance,  where  a  deed, 
under  such  circumstances,  imports  a  bargain  and  sale  merely,  and  the  consideration- 
mentioned  is  disproved,  or  turns  out  so  entirely  inadequate  as  to  raise  the  presumption 
of  fraud,  it  shall  not  be  supported  by  proof  that  it  was  intended  to  operate  as  a  voluntary 
conveyance,  &c. 

The  question,  how  far  extrinsie  inquiry  in  support  of  a  deed  thus  assailed  may  go,  has 
been  considerably  discussed  in  the  American  courts.  In  Hinde's  Lessee  v.  Longworth  (11 
Wheat.  199),  a  deed  importing  a  voluntary  aonveyaTlce  from  a  father  to  his  son,  was  assailed 
by  a  creditor  of  the  father  on  the  ground  of  its  having  been  given  to  screen  the  property 
from  being  made  liable  for  the  father's  debts.  The  party  claiming  under  the  deed,  in 
order  to  repel  the  fraud,  offered  to  show,  among  other  things,  that  the  father  was  indebted 
to  the  son  in  an  amount  equal  to  the  value' of  the  property  conveyed.  The  court  held  the 
evidence  admissible,  on  the  ground  that  it  might  conduce  to  rebut  the  idea  of  fraud  in 
fact,  or  the  irttention  to  defraud.  The  father,  they  said,  might  have  "  sold  tjie  land  to  his 
son,  or  a  stranger,  for  a  valuable  consideration,  and  given  a  good  title  for  the  same, 
although  his  debts  might  have  been  double  in  amount  to  the  value  of  his  property,  unless 
his  creditors  had  acquired  a  lien  upon  it.  It  would  have  been  no  fraud  in  judgment  of 
law  against  his  creditors,  for  him  to  have  paid  one,  and  left  the  others  unpaid.  Had  the 
evidence  been  offered  for  the  purpose  of  showing  that  the  deed  was  given  for  a  valuable 
consideration,  and  in  satisfaction  of  a  debt  due  from  the  father  to  the  son,  and  not  for  the 
consideration  of  love  and  affeHion,  as  expressed  in  the  deed,  it  might  well  be  considered 
as  contradicting  the  deed.  It  would  then  be  substituting  a  valuable  for  a  good  cousidersr 
tion,  and  a  violation  of  the  well  settled  rule  of  law,  that  parol  evidence  is  inadmissible  to 
annul,  or  substantially  vary,  a  written  agreement.  They  then  observed,  that  such  was 
not  the  object  of  the  evidence — that  the  adverse  party  having  gone  into  proof  of  circum- 
stances out  of  the  deed,  which  were  insisted  upon  as  evidence  of  a  fraudulent  intention, 
the  evidence  of  the  father's  indebtedness  to  his  son,  was  to  meet  the  presumption  thus 
raised.  The  evidence  to  show  the  fraud,  they  added,  and  that  which  was  offered  to  repel 
it,  "related  to  collateral  and  independent  facts,  unconnected  with  the  deed,  and  could  not,, 
therefore,  in  any  manner,  vary  or  alter  its  terms."  Id.  214, 215.  It  is  difficult  to  perceive 
the  relevancy  of  the  inquiry,  above  allowed,  unless  for  the  purpose  of  showing  that  the 
property  conveyed,  went,  in  some  shape,  to  cancel  the  son's  indebtedness,  and  thus  to 
relieve  the  residue  of  the  father's  estate,  quoad  hoc  ;  and  in  that  view,  it  certainly  requires 
a  very  subtle  discrimination  to  discern  the  distinction  upon  which  the  court  proceeded. 
In  Maryland,  a  deed  assailed  on  the  ground  of  fraud  against  creditors,  expressed  a  money 
consideration  which  had  never  passed  ;  and  the  party  claiming  under  it  sought  to,  support 
it  by  proof  that  the  true  consideration  was  marriage  ;  but  held,  that  this  could  not  be 
done,  though  both  considerations  were  valuable.  Betts  v.  The  Union  Bank  of  Maryland, 
1  Harr.  &  Gill,  175.  Quere,  whether  an  additional  money  consideration  could  be  shown. 
Id.  In  Massachusetts,  the  rule  seems  to  be  different ;  and  any  consideration  of  the  same 
general  species,  may,  it  seems,  be  proved,  to  sustain  the  deed  under  such  circumstances. 
Accordingly,  where  a  deed  expressing  a  consideration  of  money  was  attacked  by  creditors  ; 
held,  that  parol  evidence  was  admissible  to  show  the  real  consideration  to  have  been  the 
release  of  a  right  of  dower.  BuUard  v.  Briggs,  7  Pick.  R.  533.  See  Johns  v.  Church,  13 
Id.  557,  561.  The  same  doctrine  prevails  in  IPennsylvania.  Jack  v.  Dougherty,  3  Watts' 
K.  151.  In  Virginia,  where  a  deed  purporting  on  its  face  to  have  been  made  in  consider- 
ation of  "  natural  love  and  affection,"  and  also  of  "  one  dollar,"  was  assailed  on  the  ground 
of  fraud  as  against  creditors;  held,  that  parol  proof  of  other  valuable  considerations,- 
besides  the  nominal  one  expressed,  was  admissible  to  sustain  it.  Harvey  v.  Alexander,  1 
Band.  B!  319.  Quere,  however,  if  the  consideration  sought  to  be  proved  had  been  of  a 
different  species  from  the  one  expressed.  Id.  See  Eppes  v.  Randolph,  2  Call's  Rep.  103  ; 
Duval  V.  Bibb,  4  Hen.  &  Munf.  113.  So  in  Ohio.  Steele  v.  Worthington,  3  Hamm.  R. 
i82,  185.  In  New  York,  a  deed  expressing  a  money  consideration  was  assailed  by  credi- 
tors, and  it  turning  out  that  the  consideration  mentioned  was  inadequate  ;  held,  that  it, 
could  not  be  supported  by  proof  of  its  having  been  intended  as  a  gift  or  voluntary  convey- 
ance. Hildreth  v.  Sands,  2  John.Ch.  R.  35.  As  to  the  doctrine  on  this  subject  in  Vermont, 
sea  Brackett  v.  Wait,  6  Verm.  R.  426,  427.  See  also  as  to  the  doctrine  in  Alabama,  Brooks 
V.  Maltbie,  4  Stew.  &  Porter,  96,  et  seg.;  and  Mead  v.  Steger,  5  Porter's  R.  498,  et  seq. 
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by  parol.  (1)  Thus,  in  an  action  upon  a  promissory  note,  on  the  face  of 
which  the  con^deration  was  expressed  to  be  for  commission  due  to  the  plain- 
tiff for  business  transacted  for  the  defendant ;   it  was  held,  (2)   that  the 

(1)  Solly  V.  Hinde,  3,  C.  &  M.  516  ;  Foster  v.  Jolly,  1  C,  M.  &  R.  707. 

(3)  Abbott  V.  Hendricks,  1  M.  &  G.  791. 

Note  504;— In  Staokpole  v.  Arnold  (11  Mass.  E.  37),  the  action  was  upon  promissory 
notes  signed  by  Z.  Cook  ;  and,  as  there  was  nothing  in  the  notes  themselves  importing 
that  he  signed  them  as  agent,  the  court  held  that  parol  eyidence  to  establish  that  fact  was 
inadmissible.  See,  also,  Shankland  v.  The  Corporation  of  Washington,  5  Peters'  K.  390, 
394,  S.  P.,  semMe,  as  to  lottery  tickets.  *  *  Bnt  see  the  Farmers'  and  Manufacturers' 
Bank  V.  Haight,  3  Hill's  N.  Y.  B.  493,  where  extrinsic  evidence  was  received,  to  determine 
whether  a  note  signed  by  the  trustees  of  a  corporation  was  intended  to  bind  them  person- 
hUy.    *    * 

Where  a  cheek  had  been  drawn  by  the  cashier  of  a  bank,  he  signing  his  name  thereto 
without  any  addition  of  his  official  title,  held,  in  an  action  against  the  bank,  that  it  being 
doubtful,  on  the  face  of  the  check,  whether  the  act  was  an  official  or  private  one,  parol, 
evidence  to  show  it  the  former  was  admissible.  Mechanics'  Bank  of  Alexandria  v.  The 
Bank  of  Columbia,  5  Wheat.  326.  So,  where  the  defendants  had  signed  a  promissory 
note,  adding  to  their  signature  the  words  — "  Trustees  of  the  First  Baptist  Society  of  the 
village  of  Brockport ; "  held  that,  though  prima  faoie,  they  were  personally  liable,  yet 
they  might  aver  and  prove  that  the  note  was  given  by  them  as  agents  of  the  corporation 
Indicated  by  their  signature,  for  a  debt  due  to  the  payee  from  the  corporation ;  and,  that 
these  facts  being  known  to  the  payee,  at  the  time  he  took  the  note,  would  constitute  a 
defense  to  a  suit  brought  by  him,  seeking  to  charge  the  defendants  as  personally  respon- 
sible. Brockway  v.  Allen,  17  Wend.  40.  See  Randall  v.  Van  Vechten.  19  John.  R.  60  ; 
Taft  V.  Brewster,  9  Id.  334 ;  White  v.  Skinner,  13  Id.  307  ;  Pentz"  v.  Stanton,  10  Wend. 
275  ;  New  England  Ins.  Co.  v.  De  Wolf,  8  Pick.  56,  61,  62 ;  Stackpole  v.  Arnold,  mpra  ; 
Arfridson  v.  Ladd,  13  Mass.  R.  173.  And  even  if  tlie  addition  to  the  signature  does  not 
set  out  the  true  title  of  the  corporation,  yet.  being  substantially  right,  and  the  payee  not 
misled,  the  defendants  may  show  the  facts  as  if  they  had  given  the  title  accurately. 
Brockway  v.  Allen,  swpra.  See,  further,  on  this  subject,  Hills  v.  Bannister,  8  Cowen  B. 
31  i  Ballow  V.  Talbot,  16  Mass.  E.  '461 ;  Long  v.  Colburn,  11  Id.  97 ;  Providence  Hat 
Manufacturing  Co.  ads.  Emerson,  12  Id.  244  ;  McClure  v.  Bennett,  1  Blackf  189  ;  Redhead 
V.  Cater,  1  Starkie's  E.  14. 

.  (An  instrument  which  is  apparently  the  personal  obligation  of  the  one  by  whom  it  is 
signed,  may  be  shown,  by  parol,  to  be  the  obligation  of  another  for  whom  the-  person 
signing  was  acting  as  agent,  where  it  appears,  in  the  body  of  the  instrument,  or  from 
the  signature  of  the  person  by  whom  it  is  executed,  that  he  was  acting  for  another,  and 
intended  to  bind  such  other,  and  not  himself,  personally.  Becker  v.  Lamont,  13  How. 
Pr.  33,  and  cases  above  cited.  In  a  recent  case,  where  a  note  was  drawn,  payable  to  C. 
D.,  assignee,  and  indorsed  by  him  in  the  same  manner,  the  note  having  been  given  to  him 
in  his  capacity  as  assignee,  it  was  held  that  his  endorsement  transferred  the  note,  but  did 
not  bind  him  personally  as  an  indorser.  Bowne  v.  Douglass,  38  Barb.  318.  The  same 
doctrine  was  held  in  the  Bank  of  Genesee  v.  Patchin  Bank,  in  respect  to  a  bill  of  exchange 
drawn  payjable  to  and  indorsed  by  S.  B.  Stokes,  Cos.,  the  payee  and  indorser  being  the 
cashier  of  the  defendant's  bank.  19  N.  Y.  313.  Where  there  is  nothing  in  the  body  of 
the  instrument,  or  in  the  mode  of  signing  it,  to  indicate  that  it  was  intended  to  be  any- 
thing other  than  a  personal  obligation,  it  cannot  be  shown  to  be  the  contract  or  obligation 
of  another  person  for  whom  the  person  signing  was  acting  as  agent.  The  Auburn  ('ity 
Bank  v.  Leonard,  14  Barb.  119 ;  Lincoln  v.  Crandell,  31  Wend.  101  ;  Newcomb  v.  Clark, 
1  Denio,  226 ;  Chappell  v.  Dann,  21  Barb.  17,  ante.  p.  669.) 

The  rule  seems  to  have  been  held  more  rigid,  in  respect  to  deeds,  than  simple  contracts. 
The  former,  when  executed  by  an  agent  or  attorney,  should  be  expressly  in  the  name  of 
the  principal.  See  Spencer  v.  Field,  10  Wend.  87 :  Copeland  v.  Mercantile  Ins.  Co.,  6 
Pick.  R.  198;  New  England  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56.61,63.  But  see 
Magill  V.  Hinsdale,  6  Conn.  E.  464,  469.  In  Owings  v.  Grubb's  Adm'r  (6  J.  J.  Marsh.  31), 
the  plaintiff  sued  on  a  writing,  treated  by  the  court  as  a  deed,  and  which  was  as  follows  : 

"  Due  Richard  H.  Owens,  seventy-seven  dollars  and  two  cents,  for  value  received,  as 
witness  my  hand, 

"  For  Thomas  D.  Owings, 

"  James  Qrubb." 

The  plaintiflF  contended  that  this  was  to  be  deemed  conclusively  the  deed  of  Grubb  • 
but  the  court  held  otherwise,  deciding  that,  though  prima  fade,  it  was  tho  deed  of  Grubb,' 
yet,  if  he  was  in  truth  the  agent  of  Thomas  D.  Owings,  and  tho  circumstances  attending 
the  delivery  showed  that  he  intended  to,  and  did  in  fact,  deliver  it  as  the  deed  of  his 
.principal,  the  plaintiff  could  not  recover.  See  Wright  v.  Weakley,  3  Watts'  R,  89,  stated 
infra  ;  and  Caujpbell  v.  Baker,  Id.  83.  See  Hatch's  Leasee  v.  Barr,  1  Hamm.  R.  390,  394, 
in  respect  to  a  deed  signed  by  an  officer  of  a  corporation  in  his  own  name,  with  the  addi- 
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*692     defendant  might  proye  that  the  *real  consideration  for  the  note  was, 
services  to  be  rendered  by  the  plaintiff  at  a  future  period,  which  ser- 
vices had  never  been  performed. 

2.  JEJxecutory  written  agreements,  not  under  seal,  discharged  by  parol. 
Secondly;  an  opinion  has  been  expressed  by  high  authority, (1)  that  execu- 
tory agreements,  in  writing,  but  not   under  seal,  (2)   may  before  breach 

tion  of  his  official  title.  See,  also,  as  to  various  deeds  executed  under  powers  of  a  public 
nature,  and  how  far  the  fact  of  their  having  been  thus  executed  should  be  shown  on  their 
face,  post,  in  the  concluding  notes  to  this  chapter. 

In  many  cases  involving  the  rights  and  obligations  of  sureties,  parol  evidence  is  admis- 
sible to  show  that  they  signed  the  writing  in  question  in  that  character,  though  there  is 
nothing  indicating  it  on  the  face  of  the  instrument.  In  Hunt  v.  United  States  (I  GaJl.  R. 
33),  it  mis  deemed  questionable,  whether  a  person  signing  a  joint  and  several  bond  with 
another,  could,  at  law,  and  as  against  the  obligee,  aver  and  prove  himself  a  surety,  where 
his  character  as  such  does  not  appear  in  the  bond.  See  The  People  v.  Jansen,  7  John.  B. 
332  ;  Grafton  Bank  v.  Kent,  4  N.  Hamp.  R.  221 ;  Orme  v.  Xoung,  1  Holt's  R.  84  ;  Bees  v. 
Berringtou,  2  Ves.  jr.  540.  It  is  clear  that,  in  a  court  of  equity,  such  proof  is  always 
admissible.  See  the  above  cases ;  also.  Smith  v.  Tunno,  1  M'Cord's  Ch.  R.  451,  453. 
And  where  questions  arise  between  co-sureties,  as  to  contribution,  or  between  principal 
and  surety,  on  account  of  payments  made  by  the  latter,  the  true'  relation  between  the 
parties  may  always  be  shown,  even  at  law.  See  Taylor  v.  Savage,  12  Mass.  R.  103 
Harris  v.  Warner,  13  Wend.  400 ;  Anderson  v.  Pearson,  3  Bail.  R.  107.  In  New  Hamp 
shire,  it  has  been  directly  adjudged  that,  in  an  action  on  a  joint  and  several  promissory 
note,  one  of  the  makers  might  show  that  he  signed  the  note  as  surety  for  the  otherj 
though  the  *ote  indicated  no  such  thing ;  and,  if  the  plaintiff  knew  the  fact,  and  had 
dealt  with  the  principal  so  as  to  entitle  the  surety  to  be  discharged,  the  latter  might 
defend  himself  on  the  ground,  at  law,  as  well  as  in  equity.  Grafton  Bank  v.  Kent,  4  N! 
Hamp.  R.  231.  See  Paine  v.  Packard,  IS  John.  R.  174 ;  Townsend  v.  Riddle,  2  N.  Hamp. 
R.  452. 

The  English  decisions  are  in  conflict  on  this  subject.  The  balance  of  authority  there, 
however,  would  seem  to  be  against  the  doctrine  of  the  above  New  Hampshire  case.  See 
Peutum  V.  Pococke,  5  Taunt.  R.  192 ;  Price  v.  Edmunds,  10  Barn.  &  Cress.  578 ;  Garrett 
V.  Jull,  2  Wheat.  Selw.  294.     But  see  Hall  v.  Wilcox,  1  Moo.  &  Rob.  58. 

Where  the  defendant,  William  Weakley,  had  signed  a  single  bill,  importing  a  joint 
and  several  promise,  thus  : — 

"  Witness  our  hands  and  seals  this  23d  of  October,  1837. 

"  For  Israel  Dowing,  [l.  s.] 

'•  William  Weakley.''  [l.  8.] 

Held,  that  the  form  of  the  execution  indicated  the  relation  of  principal  and  surety 
between  the  makers,  and  parol  evidence  to  show  that  the  defendant  made  it  as  his  own 
deed,  and  not  as  surety,  was  inadmissible.  Wright  v.  Weakley,  2  Watts'  R.  89.  See 
Owings  V.  Grubb's  Adm'r,  6  J.  J.  Marsh.  31.  And  where  there  is  a  discrepancy  between 
the  general  obligatory  terras  in  the  body  of  the  writing,  and  the  form  of  execution ;  held, 
that  the  latter  should  govern.     Id.  ;  Campbell  v.  Baker,  Id.  83. 

(See  Moss  v.  Livingston,  4  Comst.  208 ;  Watervliet  Bank  v.  White,  1  Denio,  608  ;  Bab- 
cock  V.  Beman,  1  Kernan  B.  300.) 

(1)  In  the  judgment  of  the  Court  of  King's  Bench,  in  Goss  v.  Nugent  (Lord),  5  B.  & 
Ad.  65. 

(2)  As  to  contracts  under  seal,  see  Rogers  v.  Payne,  2  Wils.  376 ;  Cordwent  v.  Hunt, 
8  Taunt.  596  ;  West  v.  Blakeway,  3  M.  &  G.  571. 

Note  505. — The  maxim  in  the  text  (of  the  8th  ed.,  quoted  from  5  Bep.  26  a),  it  has  been 
said,  like  most  other  maxims,  has  received  various  qualifications,  and  indeed  never  was 
true  to  the  letter ;  for  at  all  times,  a  bond,  covenant,  or  other  sealed  instrument,  might  be 
defeated,  by  parol  evidence  of  payment,  and  accord  and  satisfaction,  &c.  Per  Cur.  in 
Munroe  v.  Perkins,  9  Pick.  R.  398,  303  ;  Reynolds  v.  Scott,  Brayt.  R.  75. 

There  are  various  cases  where  a  specialty  has  been-  deemed  entirely  abandoned  and 
discharged  by  a  subsequent  executed  parol  agreement.  See  Le  Fevre  v.  Le  Fevre,  4  Ser. 
&  Bawle,  241 ;  Cringum  v.  Nicholson's  Exr's,  1  Hen.  &  Munf.  435.  In  Munroe  v.  Perkins 
(9  Pick.  298),  where  the  action  was  assumpsit,  for  work,  materials,  &c.,  done  and  furnished 
by  the  plaintiff  for  the  defendant,  the  defense  set  up  was  that  the  whole  took  place 
•693  pursuant  to  a  special  contract  under  *seal,  which  was  produced ;  the  plaintiff 
showed  that  being  unable  to  go  on  under  the  special  contract  without  material  loss, 
he  refused  to  proceed  after  having  performed  in  part,  but  upon  a  parol  promise  by  the 
defendant  that  he  should  be  paid  for  his  labor,  i&c,  and  should  not  suffer,  he  afterwards 
went  on  and  completed  the  work  ;  held,  that  he  was  entitled  to  recover.  Lattimore  v. 
Harson  (14  John.  R.  330)  was  very  similar  to  Munroe  v.  Perkins  {supra),  and  decided  ip 
the  same  way.    •    •    And  see  iJleu  v.  Jaquish,  21  Wend.  R.  638.    *    * 
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(Where  the  new  contract  covers  the  same  subject  matter  as  the  prior  contract,  it  extin- 
guishes and  s'^ersedes  such  prior  agreement,  which  is  said  to  be  merged  in  the  new 
contract.  Bernard  v.  Sampson,  13  N.  T.  561.  Not  so  where  the  second  agreement  is  in 
execution  of  some  distinct  and  separable  provision  of  the  first.  McCullock  v.  Girard,  4 
Wash.  C.  C.  R.  289  ;  Mowatt  v.  Lord  Londesborough,  3  Ellis  &  B.  307  ;  as  where  an  agree- 
ment for  the  sale  of  landa  embraced  other  distinct  stipulations ;  Atwood  y.  Norton,  27 
Barb.  (>38 ;  or  where  the  agreement  stipulated  that  the  grantor  should  remain  in  posses- 
sion for  six  months,  and  the  parties  did  not  intend  a  waiver  of  that  stipulation  by  the 
deed  given  in  compliance  with  the  contract.    Morris  v.  Whitcher,  20  N.  Y.  41. 

The  time  for  the  performance  of  a  written  or  sealed  contract  may  be  extended  by  parol. 
■Friess  v.'Rider,  24  N.  Y.  367.  So  the  time  for  the  performance  of  the  condition  of  a  bond 
or  contract  under  seal,  may  be  enlarged  by  a  parol  agreement.  Stone  v.  Sprague,  20 
Barb.  509  ;  3  Johns.  528  ;  Esmond  v.  Van  Benschoten,  12  Barb.  366. 

Fleming  V.  Gilbert  (3  John.  R.  528)  was  an  action  on  a  bond,  conditioned  that  the 
defendant,  by  a  given  day,  should  procure  and  deliver  to  the  plaintiff  a  certain  bond  and 
mortgage,  and  discharge  the  same  of  record.  The  defendant  did  procure  the  bond 
and  mortgage,  and  offered  them. to  the  plaintiff^  proposing  to  do  whatever  else  he  Required 
to  discharge  the  mortgage  of  record ;  but  the  plaintiff,  not  knowing  what  was  necessary, 
agreed  by  parol  to  waive  a  literal  performance  in  this  respect,  if  the  defendant  would  do 
another  thing,  which  he  afterwards  did  ;  held,  that  evidence  of  the  parol  waiver,  &c.,  was 
admissible,  and  amounted  to  a  defense.  The  court  went  upon  the  ground,  tliat  he  who 
prevents  ajhing  being  done  shall  not  avail  himself  of  the  non-performance  he  has  occa- 
sioned. Where  the  condition  of  a  bond  was  to  raise  a  mill,  the  obligor  came  to  the 
obligee  and  told  him  everything  was  ready  to  erect  the  mill,  and  asked  him  when  he 
would  have  him  come  and  put  it  up  ;  the  obligee  answered,  that  he  would  not  have  it, 
and  discharged  him  entirely  of  erecting  the  mill,  and  that  was  held  sufficient  to  excuse 
him  from  the  performance.  Fleming  v.  Gilbert,  awpra,  per  Thompson,  J.,  citing  1  Roll. 
Abr.  453,  pi.  5,  Year-Book,  2  Hen.  VI,  37.  In  Radcliffe  v.  Pemberton  (I  Esp.  R.  35),  Lord 
Kenyon  decided,  that  to  an  action  of  covenant  on  a  charter  party,  for  the  demurrage 
which  was  stipulated  in  it,  the  defendant  might  plead  that  the  covenantee,  who  was  the 
master  and  owner  of  the  ship,  verbally  permitted  the  delay,  and  agreed  not  to  exact  any 
demurrage,  but  waived  all  claim  to  it.  See  also  Thresh  v.  Rake,  Id.  53.  So  where  the 
plaintiff  sued  on  a  breach  of  covenant  for  not  giving  a  deed ;  held,  a  good  plea,  and 
the  defendant  would  have  given  a  deed  at  the  time  stipulated,  but  the  plaintiff  objected, 
and  said  when  he  wished  the  deed  he  would  apply  for  it.  Baker  v.  Whiteside,  1  Breese's 
E.  133. 

In  Dearborn  v.  Cross  (7  Cowen's  R.  48),  the  action  was  on  notes,  payable  in  specific 
articles.  It  appeared  that  the  consideration  of  the  notes  was  a  bond  of  the  plaintiff,  by 
which  the  latter  obligated  himself  to  convey  certain  premises  to  the  former ;  that,  by  a 
subsequent  parol  agreement,  the  parties  had  stipulated  to  rescind,  the  contract  of  sale ; 
and  that  the  plaintiff,  pursuant  to  this  arrangement,  had  re-entered  "upon  the  premises,  and 
finally  sold  them  to  another  individual.  The  court  held,  that  though  the  bond  was  not 
canceled  or  given  up,  or  any  of  the  papers  chaiiged,  yet  by  the  parol  agreement,  and  the 
acts  of  the  parties  under  it,  the  bond  was  discharged,  and.  therefore,  no  action  would  lie 
oa  the  notes.  In  Suydam  v.  Jones  (10  Wend.  180),  the  subject  was  incidentally  consid- 
ered, and  the  court  held  the  following  language :  "  A  covenant  under  seal  cannot  be 
discharged  by  a  parol  agreement  before  breach.  Kay  v.  Waghorne,  1  Taunt.  437. 
Tlie  discharge  must  be  by  matter  of  as  high  nature  as  that  which  created  the  debt  or 
duty.  Preston  v.  Christmas,  2  Wils.  86.  This  is  universally  "true,  where  the  action  is 
founded  on,  or  grows  exclusively  out  of  the  deed  or  covenant.  Blake's  Case,  6  Coke,  43  ; 
Allen  V.  Blague,  Cro.  Jac.  99.  In  covenant,  therefore,  award  with  satisfaction  before 
breach,  is  bad,  because  the  plea  goes  to  the  covenant  itself ;  though  after  breach,  it  may 
be  good,  for  then  it  goes  only  in  discharge  of  the  damages,  and  not  of  the  deed.  Snow 
v.Frankleyn,  Lutwyche,  108  (ed.  of  1708);"  Id.  184.  In  Barnard  v  Darling  (li  Wend. 
27),  the  defendants  being  sued  on  a  bond  given  by  thiun  as  sureties  of  a  deputy  sheriff; 
set  up  by  way  of  plea,  a  parol  agreement  of  the  sheriff  that  he  would  release  them.  No 
consideration  was  alleged  for  the  agreement,  and  this  the  court,  on  demurrer,  adjudged 
fatal  to  the  plea.  They,  however,  intimated  an  opinion,  that  a  parol  agreement,  execu- 
tory in  its  character,  could  not  discharge  a  covenant.  Id.  30.  A  landlord  leased  a  store, 
and  in  the  lease,  covenanted  to  make  certain  alterations  find  improvements  •  afterward 
the  landlord,  by  reason  of  the  decay  of  the  building,  changed  his  plan,  took  down  the  old 
building,  and  put  np  a  new  one,  in  which  ho  fitted*  up  a  store  for  the  tenant ;  to  which 
change  the  tenant  assented  at  the  time,  but  after  the  new  store  was  completed, 'refused  to 
■occupy  it ;  held,  in  an  action  by  the  tenant  against  the  landlord,  for  the  non-performanco 
of  the  covenant  for  repa,irs,  that  the  evidence  of  the  tenant's  assent  was  inadmissiblo 
Delacroix  v.  Bulkley,  13  Wend.  71.  In  this  case.  Savage,  C.  J,,  after  reviewing  the  New 
York  decisions,  declared  the  result  to  be,  "  that  a  sealed  executor!/  contract  cannot  be 
released  or  rescinded  by  a  parol  executory  contract,;  but  that  after  breach  of  a  sealed 
contract,, a  right  of  action  may  be  waived  or  released  by  a  now  parol  contract,  in  relation 
to  the  sauK^  subject  matter,  or  by  any  valid, parol  executed  contract."     Id.  75. 
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*694     *be  wholly  discharged  and  abandoned  by  a  subsequent  unwritten 
agreement,  as  well  in  cases  where  the  original  contract  is  required  by 
the  Statute  of  Frauds  to  be  in  writing,  as  where  writing  is  unnecessary. 

Agreements,  not  by  specialty,  whether  written  or  unwritten,  are  classed 
on  the  same  level,  and  denominated  agreements  by  parol,  or  more  properly, 
simple  contracts.  (1)  It  follows,  therefore,  that  to  admit  evidence  of  an 
unwritten  agreement,  for  the  purpose  pf  showing  an  abandonment  or  dis- 
charge of  a  previous  written  agreement,  would  not  be  to  dissolve  the 
agreement  by  matter  of  an  inferior  nature.  (2)  Nor  does  the  Statute  of 
Frauds  contain  any  provision  respecting  the  dissolution  of  agreements :  it 
prescribes  the  manner  of  revoking  wills,  and  in  many  cases  makes  a 
*695  *written  memorandum  necessary  in  order  to  establish  and  enforce 
agreements ;  but  as  to  the  discharge  or  abandonment  of  executory 
agreements,  the  statute  is  entirely  silent,  leaving  the  case  as  it  stood  at 
common  law.  The  ITth  section  enacts,  in  certain  cases,  that  "a  contract 
for  the  sale  of  goods  shall  not  be  allowed  to  be  good,  unless  some  note  or 
memorandum  in  writing  of  the  bargain  shall  be  made  and  signed,"  &c. ; 
but  an  agreement  to  waive  that  contract,  before  any  breach  has  been  com- 
mitted, is  not  a  contract  for  the  sale  of  goods,  and  may  therefore  be 
binding,  though  not  reduced  into  writing.  So  the  4th  section  enacts,  that 
"  no  action  shall  be  brought  upon  any  contract  or  sale  of  lands,  <&c.,  or  any 
interest  in  or  concerning  them,  unless  the  agreement,  upon  which  the  action 

In  detinue  by  the  mortgagor  of  a  slave,  redeemable  by  tlie  terms  of  the  deed  at  a  cer- 
tain day,  the  mortgagor  was  allowed  to  show  a  subsequent  verbal  agreement  to  extend 
the  period  of  redemption  ;  and  an  offer  to  discharge  the  mortgage  pui-suant  to  such  esten- 
6ion.  Deshazo  v.  Lewis,  5  Stew.  &  Port,  91.  Further,  as  to  'the  general  doctrine  of  the 
text,  see  Reed  v.  McGrew,  5  Hamm.  375,  381,  884. 

Where  no  place  is  mentioned  for  the  delivery  of  the  deed,  in  articles  under  seal  for  the 
sale  of  land,  though  the  legal  effect  would  be  that  the  vendor  is  bound  to  seek  the  vendee. 
and  tender  the  deed,  yet  the  parties  may,  by  parol,  agree  on  a  place  of  performance,  after 
the  execution  of  the  articles,  or  the  vendee  may  appoint  a  place  ;  and  if  the  vendor  tender 
at  the  place,  it  is  well.  Franchot  v.  Leach.  5  Cowen's  Rep.  506.  See  Wyman  v.  Winslow, 
3  Fairf.  R.  508 ;  Robinson  v.  Batchelder,  4  N.  Hamp.  Bep.  45,  46.  '  The  agreement  or 
appointment  as  to  the  place  should  clearly  appear  to  have  been  ma:de  subsequent  to  the 
■writing.    Semble,  La  iFarge  v.  Bickett,  5  Wend.  R.  187. 

Various  cases,  besides  those  above  noticed,  recognize  the  doctrine  that  a  parol  enlargement 
of  the  time  for  performing  a  sealed  contract  may  avail  as  an  excuse  for  non-performance 
at  the  day.  Neil  v.  Tilman,  1  Bail.  R.  538,  note  a.  See  also,  Cox  v.  Bennet,  1  Green's  R. 
165.  But  where  the  action  is  directly  upon  the  specialty,  the  plaintiff  cannot  show  an 
extension  of  time,  of  other  parol  variation,  by  way  of  maintaining  Ms  suit.  If  this  ia 
requisite,  the  action  should  be  grounded  on  the  subsequent  agreement.  It  is  settled  that, 
in  these  and  the  like  instances,  the  specialty  may  be  considered  as  incorporated  with  the 
subsequent  verbal  arrangement,  and  the  whole  treated  as  one  entire  parol  contract,  on 
which  assumpsit  will  lie,  and  the  remedy  upon  which  may  be  barred  after  six  years  by 
the  Statute  of  Limitations.  See  per  Gibson,  C.  J.,  in  Vicary  v.  Moore,  3  Watts'  R.  451, 
456,  437 ;  Merrill  v.  The  Ithaca  and  Owego  Rail  Road  Co.,  16  Wend.  586 ;  .Mead  v.  De 
Golyer,  Id.  633  ;  Je.well  v.  Schroeppeli  <<■  Cowen's  R.  564 ;  Baird  v.  Blairgrove,  1  Wash.  R. 
170;  Langwortliy  V.  Smith,  3  Wend.  587;  Marks  v.  Robinson,  1  Bail.  R.  89;  Sinard  v. 
Patterson.  3  Blackf  353  ;  Watchman  v.  Crook,  5  Gill  &  John.  339  ;  Ford  v.  Campfield,  6 
Halst.  Rep.  337  ;  Luciani  v.  American  Fire  Ins.  Co.,  2  Whart.  R.  167 ;  Evans  v.  Thompson, 
5  East's  R.  119  ;  Creig  v.  Talbot,  3  Barn.  &  Cress.  179  ;  Brown  v.  Goodman,  3  T.  R.  593.  In 
such  instances,  a  parol  consent  to  a  waiver  or  alteration  of  some  portion  of  the  written 
contract,  may  frequently  be  inferred  from  the  acts  of  the  parties — such  as  their  going  on 
after  the  day  fixed  for  complete  performance,  &c.,  &c.  But,  in  the  absence  of  any  express 
stipulation,  it  is  not  to  be  presumed  that  they  agreed  to  vary  from  the  terms  originally 
fixed  upon,  further  than  their  conduct  necessarily  imports.  See  Merrill  v.  Ithaca  and 
Owego  RaUroad  Co.,  16  Wend,  586  ;  Mead  v.  De  Golyer,  Id.  633 ;  Cox  v.  Bennett,  1  Green's 
R.  165. 

(A  license  to  cut  and  carry  away  timber,  acted  upon,  will  protect  the  vendee  under  a 
contract  which  provides  that  he  shall  not  cut  and  carry  away  Without  a  written  consent 
of  the  vendor.    Pierrepont  v.  Barnard,  3  Seld.  279.) 

(1)  Rann.  v.  Hughes,  7  T.  B.  850,  n. 

(3)  Unumquodque  ligamen  dissolvitur  eodem  ligamine  quo  et  ligatur.  2  Inst.  860 ; 
Wing.  Max.  68. 
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shall  be  brought,  or  some  membrandum  or  note  thereof,  shall  be  in  writing, 
>&c. :  this  is  very  different  from  enacting,  that  all  contracts  or  agreements 
concerning  land  shall  be  in  writing — terms  so  general  and  comprehensive, 
that,  if  they  had  been  introduced  into  the  act,  they  might  be  considered  as 
including  an  agreement  for  the  waiver  of  a  purchase  contract,  as  well  as  the 
original  agreement  itself '  The  section  only  provides,  "  that  no  action  shall 
be  brought  upon  any  contract  or  sale  of  lands,  &c. ;  but  it  does  not  proceed 
to  enact,  that  in  case  an  action  is  brought,  and  the  defense  set  up  in  a  dis- 
solution and  abandonment  of  the  agreement,  some  note  or  written 
memorandum  is  also  necessary  to  give  effect  and  validity  to  suoh  subse- 
quent agreement.  (1) 

When  written  contracts  {at  common  law)  may  be  varied  or  discharged  by 
parol  subsequent  unwritten.  It  appears  from  the  judgment  of  the  Court  of 
King's  Bench,  in  Gross  agt.  Lord  Nugent,  (2)  that  a  written  contract  which 

is  not  required  by  any  statute  to  be  in  writing,  may  be  varied  as  to 
*696     some  of  its  terms  by  a  *subsequent  unwritten  contract,  and  that  in 

this  altered  form  it  may  be  enforced.  (3)     It  appears  also  that  such  a 

(1)  Note  506.  —  The  Court  of  King's  Bench,  in  Qoss  v.  Lord  Nugent  (5  Barn.  &  Adol. 
58),  in  reference  to  the  doctrine  advanced  by  our  author,  said  : — r"It  is  to  he  observed  that 
the  statute  does  not  say  in  distinct  terms  that  all  contracts  or  agreements  concerning  the 
sale  of  lands  shall  be  in  writing  ;-,  all  that  it  enacts  is,  that  no  action  shall  be  brought, 
unleas  they  are  in  writing  ;  and,  as  there  is  no  clause  in  the  act  which  requires  the  disso- 
lution of  such  contracts  to  be  in  writing,  it  would  rather  seem  that  a  written  contract, 
concerning  the  sale  of  lands,  may  still  be  waived  and  abandoned  by  a  new  agreement,  not 
in  writing,  so  as  to  prevent  either  party  from  recovering  on  the  contract,  which  was  in 
writing."  See  1  Sudg.  on  Vend.  175  (Am  ed.  of  1836,  from  9th  Lond.  ed.)  In  Ballard  v. 
Walker  (3  John.  Cas.  (50),  the  court  presumed  that  a  contract  for  the  sale  of  land  had  been 
rescinded,  simply  from  the  fact  that  the  vendee  had  given  no  notice  to  the  vendor  that  he 
should  insist  upon  the  agreement  until  some  years  after  it  was  to  be  executed  ;  the  vendor 
having,  previous  to  that  time,  and  within  a  year  after  the  contract  was  made,  conveyed 
the  premises  to  another.  The  court  said  that,  under  such  eircumstances,  equity  would 
presume  the  contrsict  had  been  rescinded  by  the  consent  of  the  parties,  or  discharged  by 
some  composition  between  them  ;  and  they  thought  a  court  of  law  might  do  the  same. 
See,  also.  Dearborn  v.  Cross,  7  Cowen's  R.  4S ;  Bottsford  v.  Burr,  3  John.  Ch.  R.  405,  416  ; 
Hasbrouck  v.  Tappen,  15  John.  R.  200 ;  Crigan  v.  Nicholson.  1  Hen.  &  Munf.  429  ;  Reed  v. 
McGrew,  5  Hamm.  R.  381, 385.  (The  statute  of  New  York  renders  the  agreemeiit,  not  in 
writing,  void.  3  R.  S.,  pp.  230,  221,  5th  ed. 
(3)  6  B.  &  Ad.  65.     Vide  supra,  p.  677. 

(3)  Note  507. — We  have  seen  by  many  cases  ante  (note  494).  that.all  parol  negotiations 
between  the  parties  to  a  written  contract,  anterior  to,  or  cotemporaneous  with,  the  execu- 
tion of  the  instrument,  are,  in  general,  to  be  regarded  as  merged  in  it.  Of  coarse,  stipu- 
lations and  agreements  subseguem  to  the  execution  are  not  within  the  rule.  Hence,  the 
time  of  performance  of  a  simple  contract  in  writing  may  be  extended  by  a  subsequent 
parol  agreement  between  the  parties.  Keating  v.  Price,  1  John.  Cas.  22.  See  Frost  v. 
Everett,  5  Cowan's  R.  497 ;  Erwin  v.  Saunders,  1  Id.  249  ;  Dearborn  v.  Cross,  7  Cowen's 
R.  50  ;  Neil  v.  Gheves,  1  Bail.  R.  537 ;  Franklin  v.  Ling,  7  Gill  &  John.  407 ;  Robinson  v. 
Batchelder,  4  N.  Hamp.  R.  45.  Where  there  was  a  contract  in  writing  to  deliver  chattels 
at  a  particular  place  ;  held  that  the  promisor,  on  being  sued,  might  show  a,  subsequent 
parol  agreement  fixing  a  diffjrent  place  for  the  delivery,  and  that  a  tender  at  the  latter 
place  would  constitute  a  defense.  "  The  place,  as  well  as  the  time  of  performance,  may 
be  varied  by  a  subsequent  parol  agreement.  At  all  events,  it  will  amount  to  a  waiver  of 
a  tender  at  the  place "  specified  in  the  written  contract.  Robinson  v.  Batchelder,  4  N. 
Hamp.  R.  40,  45,  46,  See  Neil  v.  Cheves,  1  Bail.  R.  537.  The  parties  may,  by  a  subse- 
quent parol  agreement,  upon  a  sufHciont  consideration,  change  the  mode  of  pavment,  or 
other  terms  of  their  written  contract ;  or  they  may  discharge  it  altogether  (Low  v.  Tread- 
well,  3  Fairf.  R.  441 ;  Bailey  v.  Johnsou,  9  Cowen's  R.  115,  118 ;  per  Our.  in  Erwin  v. 
Saunders,  1  Id.  350 ;  Trumbo  v.  Curtright,  1  Marsh.  Ken.  R.  583  ;  Mossy  v.  Mead,  2  Mill. 
Lou.  R.  157  ;  Benson  v.  Smith,  Id.  103  ;  Perrine  v.  Cheeseman,  6  Halst.  174) ;  and  substi- 
tute another  in  its  stead.  Bailey  v.  Johnson,  supra.  See  also  Brock  v.  Sturdivant,  3 
Fairf.  R.  81,  83,  84,  et  seq.;  Commander  v.  Russell,  5  Mart.  Lou.  R.  (N.  S.)  456,  459,  460; 
Ante,  note  495.  A  written  submission  to  arbitrators  may  be  varied  by  a  subsequent'paroi 
agreement,  so  as  to  allow  the  arbitrators  to  call  in  an  umpire  not  provided  for  in  writin" 
.Sharp  V.  Lipsey,  2  Bail.  R.  113.  °' 

But  where  a  party  contracted  in  writing  to  do  work  at  stipulated  prices,  and  after  Com- 
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*69'7  written  contract  (that  is  a  contract  not  required  *to  be  in  -writing), 
may  be  dissolved  and  abandoned  altogether  by  an  unwritten' contract. 
And  the  inclination  of  the  court  also  appears  to  be,  that  a  contract  for 
the  sale  of  lands,  though  it  cannot  be  enforced  unless  it  be  in  writing,  may 
be  dissolved  by  an  unwritten  agreement.  "  It  is  to  be  observed,"  said  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  court,  "  that  the  statute 
does  not  say  in  distinct  terms  that  all  contracts  or  agreements  concerning 
the  sale  of  lands  shall  be  in  writing ;'  all  that  it  enacts  is,  that  no  action 
shall  be  brought,  unless  they  are  in  writing.  And  there  is  no  clause  in  the 
act  whJBlj  requires  the  dissolution  of  such  contracts  to  be  in  writing,  it 
should  seem  that  a  written  contract  concerning  the  sale  of  lands  may  be 
still  waived  and  abandoned  by  a  new  agreement  not  in  writing,  so  as  to 
prevent  either  party  from  recovering  on  the  contract  that  was  in  writing." 

3.  Where  instrument  not  in  suit  between  parties  thereto  or  privies. 
Thirdly ;  it  is  to  be  observed  that  the  rule  does  not  apply  where  neither 
the  parties  to  the  instrument,  nor  their  representatives,  or  privies,  are 
parties  to  the  suit  or  proceeding,  in  which  the  instrument  is  brought  for- 
ward :(1)  for  it  is  a  prmciple  that  a  stranger  to  a  deed  cannot  be  estopped, 
by  the  statements  in  the  deed,  from  proving  the  truth  of  the  fact.  (2) 

In  the  case  of  the  King  agt.  Laindon,(3)  before  mentioned,(4)  the  ques- 
tion to  be  determined  was,  whether  the  relation  between  the  master  and  the 
pauper  was  one  of  master  and  hired  servant,  or  of  master  and  apprentice, 
and  the  controversy  was  between  two  parishes,  who  were  in  no  way  parties 
to  the  agreement ;  it  was  competent,  therefore,  to  these  parties,  to  prove 
the  entire  agreement  and  the  whole  truth  of  the  matter,  upon  which  the 
settlement  would  depend.  If  an  action  had  been  brought  against  the  master 
for  not  instructing  the  other  party  as  an  apprentice,  the  question  as  to  the 

pleting  the  work,  sued  for  liis  pay  ;  held  that  he  could  not  set  up  a  parol  agreement  made 
subsequent  to  the  completion  of  the  work,  that  the  first  contract  should  be  abandoned, 
the  other  and  higher  prices  paid,  unless  the  last  contract  was  founded  on  some  new  and 
valid  consideration.  Randolph  v.  Perry,  3  Porter's  R.  376.  Otherwise,  senible,  if  the 
abandonment  had  been  requested  by  the  other  party;  or,  if  the  parol  agreement  had 
been  entered  into  before  the  completion  of  the  work.  Id.  And  see  Perrine  v.  Cheeseman, 
6  Hal  St.  R.  177 ;  Cox  v.  Rennet,  1  Green's  R.  171.    Ante,  p.  693. 

As  to  the  effect  of  a  subsequent  parol  agreement  varying  the  terms  of  a  note,  see  ante, 
495,  and'the  cases  there  cited. 

It  matters  not,  it  appears,  how  soon  after  the  execution  of  the  written  contract  the 
parol  one  was  made.  If  it  was  in  fact,  sUisegiient,  and  is  otherwise  unobjectionable,  it 
may  be  proved  and  enforced.  Accordingly,  where  the  parties  entered  into  a  contract  in 
writing  respecting  tlie  sale  of  personal  property,  and  immediately  after  it  was  signed,  the 
vendee  said  he  wanted  a  written  indemnity  against  all  claims  on  a  portion  of  it,  to  which 
the  vendor  replied,  he  would  not  give  him  a  written  indemnity,  but  that  he  had  sold 
him  the  whole,  and  would  see  him  out  in  it;  held  that  this  was  a  valid  promise  of  indem 
nity,  and  having  been  made  after  a  written  contract,  it  might  be  sued  upon,  and  a  recovery 
had.  Brewster  v.  Countryman,  12  Wend.  446.  See  Richardson  v.  Hooper,  13  Pick.  446. 
But  if  the  parol  agreement  was  cotemporaneous  with  the  written  one,  though  repeated 
immediately  afterward,  it  will  not  be  regarded  as  subsequent.  Frost  v.  Everett,  5  Cowen's 
R.  497.  See  Cox  v.  Bennet,  1  Green's  R.  168.  The  fact  of  the  agreement  being  subse- 
quent, must  clearly  appear ;  and  it  seems,  if  the  point  be  left  in  doubt,  the  presumption 
will  be  that  the  matter  resting  in  parol  was  merged.  Accordingly,  where  a  party  entered 
into  a  written  contract,  promising  to  deliver  portable  articles  of  property  on  or  before  a 
certain  day,  and  no  place  was  specified  for  the  delivery ;  hftld,  that  by  legal  construction, 
the  residence  of  the  party  to  wliora  delivery  was  to  be  made  was  the  place  of  delivery ; 
and  that  the  testimony  of  a  witness,  who  swore,  that  "  at  the  time,  or  immediately  before 
or  after  "  the  writing  was  signed,  a  diflerent  place  was  agreed  on,  could  not  be  mieived. 
Lafarge  v.  Rickett,  5  Wend.  187.  • 

(1)  See  R.  Scammonden,  3  T.  R.  474,  supra,  p.  658,  and  cases  there  cited,  n.  3.  See  also 
Dop  d.  Salt  v.  Carr,  Car.  &  M.  123. 

(2)  See  further,  R.  v.  Llangunnor,  2  B.  &  Ad.  616  ;  R.  v.  Cheadle,  3  Id.  838  ;  R.  v.  Wicfc- 
ham,  11  A.  &  B.  517. 

(3)  8  T.  R.  379. 

(4)  Supra,  p.  659. 
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admissibility  of  the  evidence  -would  have  assumed  a  very  different  form ; 
and  the  decision  might  have  been  different. 

4.  Mistake  obvious  on  face  of  instrument.  Lastly ;  in  some  instances, 
where  a  mistake  in  the  designation  of  a  person  or  thing  obviously  appears 
upon  the  face  of  the  instrument,  which  gives  rise  to  a  difficulty  of  construc- 
tion, extrinsic  evidence  will  be  admitted,  to  a  certain  extent,  to  aid  the 
court  in  construing  such  instrument. 

Thus,  where  in  order  to  prove  a  settlement  by  apprenticeship  by  Joseph 
B.,  an  indenture  was  put  in,  purporting  to  be  between  A.  and  John 
*698  B.,  *(the  apprentice),  and  the  apprentice  was  named  John  B.through- 
out  the  indenture,  except  in  one  instance,  in  which  he  was  styled 
"  Joseph  B.,  apprentice ;"  and  it  was  executed  by  ''  Joseph  B. ;"  it  was 
held,(l)  that  it  appeared  from  the  deed  that  the  John  B.,  party  thereto, 
was  the  Joseph  B.  therein  named  apprentice ;  and  that  extrinsic  evidence 
might  be  given  that  the  person  so  meant  was  the  pauper,  and  that  he  had 
executed  the  indenture. 

(1)  R.  V.  Wooldale  (Inhabs.),  G  Q.  B.  549- 

Note  508. —  *  *  The  admissibility  of  extrinsic  evidence,  in  courts  of  equity,  to  vary 
written  instruments,  was  briefly  treated  in  the  seventh  edition  of  tlie  text  and  was  fur- 
ther illustrated,  in  the  notes  of  Cowen  &  Hill  to  that  edition.  Th?it  portion  of  the  text 
has  been  canceled  in  this  (the  ninth)  edition  ;  and  the  notes  to  that  text  are  Here  condensed 
into  a  single  note.  *  * 

The  attempt  which  we  have  thus  far  made  to  introduce  practical  illnstrations  of  the 
mode  in  which  the  rules  of  evidence  have  been  applied  by  the  various  courts  of  law,  both 
English  and  American,  has  already  extended  our  notes  to  the  present  volume  of  the 
text  beyond  what  was  originally  foreseen.  To  follow  out  the  same  line  of  annotation 
under  this  head,  by  discussing  the  doctrine  of  admitting  parol  evidence  in  respect  to 
written  instruments,  as  held  by  the  numerous  equity  jurisdictions  in  the  United  States, 
some  of  them  possessing  all  tlie  powers  of  the  English  chancery,  and  others  exercising 
powers  of  a  similar  character,  but  restricted  in  different  degrees  according  to  the  local 
legislation,  would  of  itself  require  a  volume.  Such  a  labor  seems  hardly  necessary.  The 
able  Commentaries  on  Equity  Jurisprudence  by  Mr.  Justice  Story,  which,  it  is  presumed, 
are  in  the  hands  of  every  American  chaincery  practitioner,  together  with  an  English  work, 
devoted  exclusively  to  the  subject  of  evidence  in  courts  of  equity,  by  Mr.  Gresley, 
recently  published  at  Philadelphia,  furnish  a  fund  of  learning  on  the  subjects  glanced  at 
by  our  author,  to  which  little  that  would  be  generally  serviceable  can  be  added.  Mr. 
Rand's  edition  of  Mathews  on  Presumptive  Evidence  will  likewise  be  found  eminently 
useful. 

That  written  agreements,  &c.,  cannot  be  varied  by  parol  evidence  of  intention  in  equity 
any  more  than  at  law,  see  2  Story's  Eq.  746  ;  1  Fon'bl,  Eq.  Ifil  (Am.  ed.  of  1835) ;  1  Sug. 
on  Vend.  161,  and  n.  84  (Am.  ed.  of  1886,  from  9th  i>ond.  ed.) ;  Wesley  v.  Thomas,  6  Harr. 
&  John.  24  ;  Anderson  v.  Hatchinson,  4  Litt.  R.  296  ;  Dale  v.  Pope,  Id.  166 ;  Dvvight  v. 
Pomroy,  17  Mass.  R.  303 ;  Bradbury  v.  White.  4  Greenl.  394 ;  Stephens  v.  Cooper,  1  John. 
Ch.  Rep.  429  ;  Church's  Lessee  v.  Church,  4  Yeates'  R,  280 ;  Harrison  v.  Talbot,  2  Dana. 
258.  259  ;  Steere  v.  Steere,  5  John,  Ch,  R.  1  ;  Timberlake  v.  Parish's  Ex'rs.  5  Dana,  351, 
352 ;  Wilkinson  v.  Wilkinson,  2  Dev.  Eq.  R.  376 ;  Brown  v.  Haven,  3  Fairf.  179  ;  Elder  v 
Elder,  1  Id,  179  ;  Howell  v.  Hooks,  2  Dev.  Eq.  258  :  Moore  v.  Edwards'  Ex'rs,  I  Bail.  R.  23  , 
34 ;  Reed  v.  Clarke,  4  Monroe,  18,  20 ;  Baugh  v,  Ramsey,  Id.  157 ;  Wells  v.  Hodge,  4  J.  J.' 
Marsh.  121 ;  Morris  v.  Morris,  2  Bibb.  311  ;  Fishback  v.  Woodford,  1  J.  J.  Marsh  84, 86,  87 ; 
Blanohard  v.  Kenton,  4  Bibb,  451, 452 ; .Ratcliffe  v.  Allison,  3  Rand.  537 ;  McMahon  v.  Spang- 
ler,  4  Id.  51 ;  Meads  v.  Lansing,  1  Hop.  Ch.  R.  124;  Lemaster  v.  Buckhart,  3  Bibb,  28. 

As  to  mistakes,  see  post,  in  this  note.  The  following  decisions  may  be  looked  into  as 
serving  to  show  in  what  cases,  and  how  equity  will  relieve  against  mistakes  generally. 
Washburne  v.  Merills,  1  Day's  R.  139  ;  Ross  v.  Norvell,  1  Wash.  R.  14  ;  Barrett  v  Barrett 
4  Dess  Eq.  R.  447  ;  Machir  v.  McDowell,  4  Bibb.  473  ;  Ratcliffe  v,  Allison,  3  Rand,  537  J 
Christ  V.  Diefenbach,  1  Ser.  &  Rawle,  464 ;  Chapman  v.  Allen,  Kirby's  R.  899 ;  De  Reimer 
V,  Cantillon,  4  John.  Ch.  R.  85;  Willings  v.  Consequa,  1  Petrrs'  C.  C.  R  'SOI-  Joy  v 
Wartz,  3  Wash  ,C.  C.  R.  266 ;  McFerran  v.  Taylor,  3  Cranch,  370 ;  Morris  v.'  Edvi-ards  1 
Hamnr,  R.  189;  Pattison  v.  Hull,  9  Cowen's  R.  755;  Wesley  v.  Thomas,  0  Harr.  &  John. 
24;  Bowman  v.  Biltonbender,  4  Watts'  R.  290  ;  Stoughton  v.  Lynch,  2  John,  Ch.  R.  209  • 
Stebbins  v.  Eddy,  4  Mason's  R.  414  ;  Slocum  v.  Marshall,  3  Wash.  C.  C  R  396  ■  Qiieanei 
.  V.  Woodlief,  6  Call's  R.  318;  S.  C,  3  Hen.  &  Munt  173,  note  ;  King  v.  Subbs.  14  Ser.  & 
Rawle,  200.  Lee  also,  1  Story's  Eq.  121,  et  seq.;  Inskoe  v.  Proctor,  6  Monroe'  311 ;  Abbe 
V.  Goodwin,  7  Conn.  R.  377 ;  Gibson  v.  Watts,  1  McCord's  Ch.  R.  490 ;  Glassel  v.  Thomas, 
3  Leigh,  113;  Keyton's  Adm'x  v.  Bradford's  Ex'rs,  5  Leigh,  39;  Buipgardner  v.  Allen! 
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*699  *6  Munf.  439;  Mead's  v.  Lansing,.  1  Hopk.  Ch.  B.  124;  Allen  v.  McMasters,  3 
Watts'  R.  181.  And  see  the  cases  post^  as  to  mistakes  made  by  the  draftsman,  in 
the  frame  of  the  writing. 

In  respect  to  mistakes  of  law,  as  contradistinguished  from  mistakes  of  fact,  see  Whea- 
ton  V.  Wheaton,  9  Conn.  R.  96  ;  Lowndes  v.  Chisholm,  2  McCord's  Ch.  455  ;  Hopkins' 
Ex'rs  V.  Mazyck,  1  Hill's  Ch.  251 ;  Fitzgerald  v.  Peck,  4  Litt.  R.  135 ;  Champlin  v.  Laytin, 
1  Edw.  Ch.  R,  467 ;  S.  C,  6  Paige,  180,  17  Wend.  407  ;  Hunt  v.  Rousmaniere's  Adm'r,  1 
Peters'  R.  15  ;  S.  C,  8  Wheat.  174,  3  Mason,  294;  Sims  v.  Lyle,  4  Wash.  C.  C.  R.  301,  320 ; 
Heilner  v.  Imbrie,  6  Ser.  &  Rawle,  411 ;  Lyon  v.  Richmond,  2  John.  Ch.  R.  51  ;  S.  C,  14 
John.  R.  501  ;  Williams  v.  Hodgson,  2  Harr.  &  John.  474 ;  Lammat  v.  Browbv,  6  Id.  34 ; 
Rawstone  v.  Parr,  3  Russ.  434  ;  S.  C,  Id.  539  ;  Clark  v.  Dutcher,  9  Cowen's  R."674  ;  Law- 
rence V.  Beaubin.  2  Bail.  Rep.  638  ;  Moser  v.  Liebenguth,  2  Hawle,  438 ;  Haven  v.  Foster, 
9  Pick,  lis ;  Shotwell  v.  Murray,  1  John.  Ch.  R.  513 ;  Storrs  v.  Barker,  6  John.  Ch.  B. 
166  ;  Naylor  v.  Wench,  1  Sim.  &  Stu.  561 ;  Jones  v.  Watkins,  1  Stewart's  R.  81 ;  Ward  v. 
Tucker,  7  Mass.  Rep.  449  ;  Hubbard  v.  Martin,  8  Yerg.  498  ;  Dicbius  v.  Jones,  6  Id.  483 ; 
Besore  v.  Potter,  12  Ser.  &  Rawle,  158,  159.    (Robinson  v.  Wiley,  15  N.  T.  489.) 

As  to  the  right  of  showing  a  mistake  made  in  a  will,  see  post,  note  510,  and  the  cases 
there  cited.  ' ' 

As  to  showing  fraud,  surprise  and  mistake,  in  answer  to  a  bill  for  a  specific  performance 
of  an  agreement,  see  3  Story's  Eq.  21,  et  seq. ;  Ratcliffe  v.  Allison,  3  Rand.  R.  537;  Brad- 
bury V.  White,  4  Qreenl.  R.  391 ;  Young  v.  Craig,  2  Bibb,  270 ;  Fisher  v.  May's  Heirs,  3 
Id.  451 ;  Smith  v.  Smith,  4  Id.  81 :  Harrison  v.  Talbot,  3  Dana's  R.  358,  367,  268 ;  Gower 
V.  Sterner,  2  Whart.  R.  75.  79 ;  Moliere  v.  The  Pennsylvania  Ins.  Co.,  5  Rawle's  R.  342 ; 
Wheatley  v.  Slade.  4  Sim.  R.  126 ;  Cathcart  v.  Robinson.  5  Peters'  R.  264 ;  Watts  v. 
Waddle,  6  Id.  389.  See  also  the  cases  cited  in  1  Barb.  Dig.  112  to  137 ;  Hutcheson  v. 
McNntt's  Heirs,  1  Hamm.  R.  14 ;  Askey  v.  Poyas,  3  Dess.  Eq.  R.  145 ;  Meads  v.  Lansing, 
1  Hopk.  Ch.  B.  134.'  (Faure  v.  Martin,  7  N.  Y.  310  ;  Schmidt  v.  Livingston,  3  Edw.  Ch. 
313  ;  Best  v.  Stow,  3  Sand.  Ch.  398  ;  3  Barb.  50  ;  18  Id.  350.)  • 

As  to  the  admissibility  of  parol  evidence,  in  courts  of  equity,  for  the  purpose  of  obtain- 
ing relief  against  fraud,  and  what  constitutes  that  species  of  fraud  upon  which  tliose 
courts  will  interfere,  see  1  Story's. Eq.  166-168  ;  also  Id.  194,  et  seq.;  Gresl.  Eq.  Ev.  306, 
207  ;  Wilkinson  v.  Wilkinson,  3  Dev.  Eq.  H.  378  ;  Flagler  v.  Pleiss,  3  Rawle,  345  ;  Rice's 
Heirs  v.  Spotswood's  Hejrs,  C  Monroe,  40 ;  Boyce's  Exr's  v.  Grundy,  3  Peters'  R.  2l0 ; 
Stinson  v.  McKeown,  1  Hill's  B.  387.  stated  ante,  note  487. 

It  is  clear,  that  a  party  may,  as  plaintiff,  have  relief  against  a  written  contract,  by  hav- 
ing the  same  set  aside  and  canceled  or  modified,  whenever  it  is  founded  in  mistake  of 
material  facts,  and  it  would  be  unconscientious  and  unjust  for  the  other  party  to  enforce 
it.  See  Ball  v.  Storie,  1  Sim.  &  Stu.  210.  And  this,  although  the  party  seeking  the  relief 
drew  the  instrument  himself.  Id. ;  Gibson  v.  Watta,  1  McCord's  Ch.  B.  494,  495.  See 
further  as  to  the  general  doctrine.  Chase  v.  Manhardt,  1  Bland's  Ch.  B.  333  ;  1  Story's 
Eq.  164,  et  seq. ;  Fiahback  v.  Woodford,  1  J.  J.  Marsh.  84 ;  Bierne  v.  Erskine.sfi  Leigh's 
E.  59 ;  M'Mahon  v.  Spangler,  4  Band.  51 ;  Anderson's  Ex'r  v.  Bacon,  1  Marsh.  Ken.  B. 
48  ;  Love  v.  Cofer,  1  J.  J.  Marsh.  327 ;  Bodley  v.  McChord,  4  J.  J.  Marsh.  475 ;  Huston  v. 
Noble,  4  J.  J.  Marsh.  130 ;  Bice's  Heirs  v.  Spotswood's  Heirs,  6  Monroe,  40  ;  Inskoe  v. 
Proctor,  6  Monroe,  311  ;  Allen  v.  Hammond,  11  Peters'  B.  68. 

But,  in  England,  it  seems  from  the  cases  cited  in  the  text,  that  it  is  not  admissible  for  a 
plaintiff  to  allege  a  mistake,  with  a  view  of  correcting  the  contract,  and,  at  the  same  time, 
seek  a  specific  performance  of  it  in  its  rectified  state.  See  Gresl.  Eq.  Ev.  206,  207.  Most 
of  the  English  cases  on  this  subject  will  be  found  collected  in  the  notes  to  1  Story's  Eq. 
174,  175.  The  learned  author  remarks,  in  respect  to  this  doctrine,  that  "  it  is  certainlj  of 
a  very  artificial  character,  and  difficult  to  be  reconciled  with  the  general  principles 
of  courts  of  equity.  It  is,  "  in  effect,"  he  says,  "  a  declaration,  that  parol  evidence  shall 
be  admissible  to  correct  a  writing  as  against  a  plaintiff,  but  not  in  favor  of  the  plaintiff, 
seeking  a  specific  peformsmce.  There  is,  therefore,  no  mutaality  or  equality  in  the  opera- 
tion of  the  doctrine.  The  ground  is  very  clear,  that  a  court  of  equity  ought  not  to  enforce 
a  contract,  where  there  is  a  mistake  against  the  defendant,  insisting  upon,  and  establish- 
ing the  mistake :  for  it  would  be  inequitable  and  unconscientious.  And  if  the  mistake  is 
vital  to  the  contract,  there  is  a  like  clear  ground,  why  equity  should  interfere  at  the 
instance  of  the  party,  as  plaintiff,  and  cancel  it ;  and  if  the  mistake  is  partial  only,  why 
at  his  instance  it  should  reform  it.  In  these  cases  the  remedial  justice  is  equal ;  and  the 
parol  evidence  to  establish  it  is  equally  open  to  both  prrties  to  use  as  proof.  Why  should 
not  tj^e  party  aggrieved  by  i  mistake  in  an  agreement,  have  relief  in  all  cases,  where 
he  Is  plaintiff,  as  well  as  where  he  is  defendant?  Why  should  not  parol  evidence 
*700  *b6  equally  admissible  to  establish  a  mistake  as  the  foundation  of  relief  in  each 
case?  The  rules  of  evidence  ought  cetainly  to  work  equally  for  the  benefit  of  each 
party,  Mr.  Chancellor JKent  has  forcibly  observed,  '  that  it  cannot  make  any  difference  in 
the  reasonableness  and- justice  of  the  remedy  whether  the  mistake  was  to  the  prejudice 
of  one  party  or  the  other.  If  the  court  has  a  competent  jurisdiction  1^o  correct  such  mis- 
takes (and  that  is  _  point  understood  and  settled,)  the  agreement,  when  corrected,  and 
made  to  speak  the  real  sense  of  the  paj^ies,  ought  to  be  enforced,  as  well  as  any  other 
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agreement,  perfect  in  the  first  instance.  It  pught  to  have  the  same  efficacy,  and  be  entitled 
to  the  same  protection,  when  made  accurate  under  the  decree  of  the  court,  as  when  made 
accurate  by  the  act  of  the  parties.  Bssaccsdent  lumina  rebus.'  It  may  be  added,  that,  if 
the  doctrine  be  founded  upon  the  impropriety  of  admitting  parol  evidence  to  contradipt  a 
written  agreement,  that  rule  is  not  more  broken  in  upon  by  the  admission  of  it  for  the 
plaintiff,  than  it  is  by  ttie  admission  of  it  for  the  defendant.  If  the  doctrine  had  been 
confined,  to  cases  arising  under  the  Statute  of  Frauds,-  if  not  more  intelligible,  it  would  at 
least  have  been  less  inconvenient  in  practice.  But  it  does  not  appear  to  have  been  thus 
restricted,  although  the  cases  in  which  it  has  been  principally  relied  on  have  been  of  that 
description.  It  will  often  be  quite  as  unconscientious  for  a  defendant  to  shelter  himself 
under  a  defense  of  this  sort,  against  a  plaintiff  seeking  the  specific  performance  of  a  con- 
tract, and  the  correction  of  a  mistake,  as  it  will  be  to,  enforce  a  contract  against  a 
defendant,  which  embodies  a  mistake  to  his  prejudice.  See  Comyn's  Digest,  Chancery,  3 
C,  4 ;  2  X  3 ;  4  L,  3."    1  Story's  Eq.  175,  note  1. 

The  doctrine  of  WooUam  v.  Hearn,  cited  in  the  text,  and  of  other  English  cases  pro- 
ceeding on  like  views,  has  been  distinctly  repudiated  in  New  York,  and  seems  indeed  not 
to  have  been  sanctioned  by  any  of  the  courts  of  equity  in  this  country.  See  Keisselbrack 
V.  Livingston,  4  John.  Ch.  R.  144;  Gillespie  v.  Moon,  2  Id.  585  ;  also  The  Hiram,  1  Wheat. 
E.  444  ;  Hunt  v.  Rousmanier,  8  Wheat.  R.  211 ;  1  Peters'  R.  13  ;  Hogan  v.  Delaware  Ins. 
Co.,  1  Wash.  C.  C.  R.  423 ;  Rosevelt  v.  Fulton,  2  Cowen's  E.  139 ;  Pattison  v.  Hull,  Id. 
747  ;  Wesley  v.  Thomas,  6  Harr.  &  John.  34 ;  Newsom  v.  Bufferlou,  1  Dev.  Eq,  879  ;  Gower 
v.  Sterner,  2  Whart.  R.  75,  79  :  Abbe  v.  Goodwin,  7  Conn.  R.  377.  But  see  Westbrook  v. 
Harbeson,  3  M'Cord's  Ch.  R.  li2  ;  Elder  v.  Elder,  1  Fairf.80  ;  Dwight  v.  Pomroy,  17  Mass. 
R.  803 ;  Bradbury  v.  White,  4  Greenl.  R.  891 ;  Harrison  v.  Talbot,  2  Dana's  R.  260,  368. 

As  to  the  admissibility  of  parol  evidence  in  the  instance  adverted  to  in  the  seventh 
edition  of  the  text,  and  what  shall  constitute  part  performance,  see  IStory's  'Eq.2l,etseg. 
See  also  German  v.  Machin,  6  Paige,  288,  292,  293 ;  Wetmore  v.  White,  2  Cain.  Cas.  in 
Er.  87  ;  Hall  v.  Hall,  2  M'Cord's  Ch.  369.  See  also  1  Barb.  Eq  Dig.  189-142 ;  1  Fonbl.  Eq. 
(Am.  ed.  1885)  148,  etseq.,  to  152  ;  Id.  159  ;  Sug.  on  Vend,  135  to  155,  and  the  notes  (Am.  ed. 
of  1836,  from  9th  Lond.  ed.);  Miller  v.  Hower,  3  Rawle,  53;  Low  v.  Tread  well,  3  Fairf. 
Rep.  441 ;  Brooks  v.  Wheelock,  11  Pick.  R.  439  ;  Monahan  v.  Colgin,  4  Watts'  Rep.  486  ; 
Ellis  v.  Ellis,  1  Dev.  Eq.  R.  341 ;  Hutcheson  v.  McNutt's  Heirs,  1  Ham,  R.  14. 

See  on  the  subject  of  bills  to  reform  agreements,  1  Story's  Equity,  104,  et  seq.;  Mc- 
Mahon  v.  Spangler,  4  Randolph,  51,  53,  54,  55,  56  ;  also  Cook  v.  Preston,  2  Root's  R.  78 ; 
Elmore  v.  Austin,  2  Root's  R.  415  ;  Parsons  v.  Hosmer,  3  Root's  R.  1 ;  Sanford  v.  Wash- 
burne.  Id.  499 ;  Chadman  v.  Allen,  Kirby's  R.  399  ;  Lemastei;  v.  Buckhart,  3  Bibb's  R.  29  ; 
Colyer's  Ex'rs  v.  McGee,  Id.  331 ;  McCurdy  v.  Breathitt,  ^  Monroe,  534 ;  Love  v.  Cofer,  1 
J.  J.  Marsh.  337 ;  Moser  v.  Libenguth,  2  Rawle,  438 ;  Insko  v.  Proctor,  6  Monroe,  816 ; 
Parcels  v.  Gohegan,  3  J.  J.  Marsh.  138  ;  Hunt  v.  Rousmaniere's  Adm'r,  1  Peters'  R.  1,  13 ; 
S.  C,  8  ^lieat.  174 ;  3  Mason.  294;  Burdett  v.  Simms,  3  J.  J.  Marsh,  190 ;  Harrison  v. 
Jameson,  Id.  232 ;  Hunt  v.  Freeman,  1  Hamm.  501 ;  Mayfleld  v.  Seawell,  Cook's  R.  437 ; 
Phoenix  Ins.  Co.  v.  Gurnee,  1  Paige,  278 ;  Rosevelt  v.  Fulton,  2  Cowen's  R.  139 ;  Cham- 
berlain V.  Thompson,  10  Conn.  R.  243  ;  Gillespie  v.  Moon,  2  John  Ch.  R.  585  ;  Wheaton 
V.  Wheaton,  9  Conn.  R.  96  ;  Young  v.  Craig,  3  Bibb's  R.  370 ;  Smith  v.  Smith,  4  Id.  81 ; 
Newsom  v.  Bufferlou,  1  Dev.  Eq.  R.  379 ;  Gower  v.  Sterner,  3  Whart.  R.  75,  79 ;  Tilgh- 
man  v.  Tilghman's  Ex'rs,  1  Bahi.  R.  490;  Dalzell  v.  Timrod,  1  Dess.  Eq.  R.  339  ;  Holmes 
V.  Simmons,  3  Dess.  Eq.  E.  149:     See  also  the  csisea  post  in  these  notes,  relative  to  wills. 

(In  an  action  brought  to  reform  a  written  instrument,  e.  g.  a  bond,  the  cnnsideration  of 
which  proceeds  from  a  third  party  acting  for  the  obligee ;  the  latter  is  entitled  to  a  decree 
seforming  the  instrument  on  showing,  first  a  plain  mistake,  clearly  made  out  by  satisfac- 
tory proofs ;  and,  second,  that  the  part  omitted  or  inserted,  was  so  omitted  or  inserted 
contrary  to  the  intent  of  both  parties,  and  under  a  mutual  mistake.  Nevins  v.  Dunlop, 
33  N.  Y.  676.  Mr.  Justice  Brown,  in  delivering  the  opinion  of  the  court,  adopts  the  lan- 
guage of  Chief  Justice  Spencer  in  Lyman  v.  'The  Utica  Ins.  Co.  (17  John.  R.  373):  "  It  is 
not  enough,  in  cases  of  this  kind,  to  show  the  sense  and  intention  of  one  of  the  parties  to 
the  contract.  It  must  be  shown  incDntrovertably  that  the  sense  and  intention  of  the 
other  party  concurred  iu  it ;  in  other  words,  it  must  be  proved  that  they  both  understood 
the  contract  as  it  is  allegel  it  ought  to  have  been,  and  in  fact  it  was,  but  for  the  mistake. 
It  would  be  the  heiglit  of  injustice  to  alter  a  contract  on  the  ground  of  mistake  when 
the  mistake  arises  from  misconception  of  one  of  the  parties  in  oousequoiice  of  his  imper- 
fect explanation  of  his  intentions.  If  it  be  clearly  shown  that  the  intention  of  one  of 
the  parties  is  mistaken  and  misrepresented  by  the  written  contract,  that  cannot  avail 
unless  it  be  further  shown  that  the  other  party  agreed  to  it  in  the  same  way,  and  that  the 
Intention  of  both  of  them  was  by  mistake  misrepresented  by  the  written  contract  " 

Sae  also  1  Story's  B^.  ISO,  et  ssq.;  also  Elder  v.  Elder,  1  Fairf.  80,  88,  89  ;  Hodo-son  v. 

Hancock,  1  Young  &  Jer.  317  ;  UuUei  States  v.  Mjaroe,  5  Mason,  57t ;  Phoenix  Ins.  Co.  v! 

Gurnee,  1  Paige,  378  ;  Watkins  v.  Stookett's  Adm'r,  6  Harr.  &  John.  435.;  Graves  v.  'The 

Boston  Marine  Ins.  Co.,  3  Cranch,  419  ;  Dupree  v.  McDonald,  4  Dess.  Eq.  R.  209  • 

*701    Lyman  V.  The  United  Ins.  *Co.,  3  John.  Ch.  R.  630;  Gillespie  v.  Moon,  Id!  585- 

Efarris  v.  Dinkins,  4Dess.Bq.  R.  60;  Abbie  v.  G6odwin,  7  Conn.  K.  877;  Rosevelt 
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V.  Fulton,  2  Cowen's  R.  129  ;  Getman'a  Ex'rs  v.  Beardsley,  3  John.  Ch.  R.  374 ;  M'Malian 
V.  Spangler,  4  Rand.  R.  51 ;  Qresl.  Eq.  Ev.  205,  206 ;  Harrison  v.  M'Mennomy,  2  Edw.  Ch. 
R.  251 ;  Inskoe  v.  Proctor,  6  Monroe,  311,  313,  et  seq.;  Besore  v.  Potter,  12  Ser.  &  Kawle, 
159,160. 

As  to  enlarging  the  provisions  in  wills,  by  parol  evidence,  to  establish  and  effectuate 
certain  equitable  trust?,  see  1  Story's  Bq.  258,  259,  360 ;  2  Id.  90,  91,  92  ;  Gresl.  Eq.  Ev. 
208,  209  ;  Hall  v.  Hall,  3  M'Oord's  Ch.  R.  269  ;  Hoge  v.  Hoge,  1  Watts'  R.  163  ;  Reeves  v. 
Reeves,  1  Dev.  Eq.  386.  See  post,  note  516,  and  the  cases  there  cited  as  to  the  doctrine  on 
the  subject  of  showing  mistakes  in  wUls,  also  ante,  note  486. 

_  Some  observations  may  properly  be  added  here,  by  way  of  indicating  still  further  the 
difference  which  exists  between  courts  of  law  and  equity,  in  respect  to  the  doctrine  Of 
parol  evidence  to  add  to,  vary  or  contradict,  the  apparent  import  of  written  instruments. 

1.  As  to  purchases  in  the  name  of  tlrird  persons,  the  rule  is.  that  whether  the  subject 
matter  of  the  purchase  be  freeihold,  copyhold,  leasehold,  or  personal  property,  merely; 
and  whether  the  conveyance  or  transfer  be  taken  in  the  names  of  the  purchasers  and  oth- 
ers jointly,  or  In  the  names  of  others,  without  that  of  the  purchaser — whether  in  one 
name  or  several — whether  jointly  or  auecesslm  ; — the  trust  or  beneficial  ownership  apper- 
tains to  him  who  advanced  the  purchase  money  ;  or  if  there  be  more  than  one,  then  to 
the  several  persons  so  having  advanced  it,  according  to  their  respective  proportions  ;  and 
in  equity,  such  beneficial  owner  or  owners  may  prove  the  facts,  and  enforce  their  rights. 
The  authorities  (with  the  single  exception  of  what  Lord  Hardwicke  said,  in  Cross  v.  Nor- 
ton (2  Atk,  74),  denj^ing  the  application  of  the  rule  to  a  joint  advance  by  two  persons,  on 
a  purchase  completed  in  the  name  of  only  one  of  them,  but  which  was  overruled  in 
Wray  v.  Steele  (2  Ves.  &  Bea.  304)),  all  go  umformly  and  clearly,  to  establish  the  above 
results  ;  and  this  in  England,  notwithstanding  the  Statutb  of  Frauds ;  for  it  excepts  trusts 
of  this  nature.  2  Story's  Eq.  443,  et  seq.  and  the  notes ;  Mathews  on  Pros.  Ev.  55,  ei  seq. 
See  per, Spencer.  C.  J.,  in  Jackson  ex  dem.  Selye  v.  Morse,  16  John.  Rep.  199  ;  German's 
Lessee  v.  Gabbald.  3  Binn.  302,  305  ;  Wallace  v.  DufBeld,  2  Serg.  &Rawle,  531 ;  Bottsford 
V.  Burr,  2  John.  Ch.  R.  409 ;  Liviiigston  v.  Livingston.  2  Id.  540 ;  Perry  v.  Head,  1  Marsh. 
Ken.  R.  47 ;  Stephenson  v.  Stephenson,  3  Bibb,  15 ;  Hart  v.  Hawkins,  Id.  506  ;  Redwood 
V.  Reddick,  4  Munf  233;  Methodist  Episcopal  Church  v.  Jaques,  1  John.  Ch.  R.  450; 
Scoby  V.  Blanchard,  3  N.  Hamp.  R.  170 ;  Pritchard  v.  Brown,  4  Id.  397  ;  Foote  v.  Colvin,  3 
John.  R.  216  ;  Denton  v.  McKenzie,  1  Dess.  Eq.  R.  289  ;  Dealty's  Heirs  v.  Murphy,  3  Marsh. 
Ken.  R.  477 ;  Stark  v.  Cannady,  3  Litt.  R.  399  ;  Phillips  v.  Crammond,  2  Wash.  C.  C.  R. 
441 ;  Malin  v.  Malin,  1  Wend.  625  ;  Boyd  v.  McLean,  1  Ch.  R.  582  ;  McGuire  v.  McGowen, 
4  Dess.  Eq,  R.  491 ';  Letcher  v.  Armstrong,  2  BlaCkf.  R.  198 ;  Jenison  v.  Graves,  Id.  140  ; 
Doyle  V.  Sleeper,  1  Dana,  536 ;  Owings  v.  Owings,  1  Gill  &  John.  484 ;  Dean  v.  Dean,  6 
Conn,  R.  288  ;  Rogers  v.  Murray,  3  Paige,  390 ;  White  v.  Carpenter,  2  Id.  217  ;  Steere  v. 
Steere,  5  John.  Ch.  R.  1 ;  Fisher's  Ex'rs  v,  Tucker's  Ex'rs,  1  McCord's  Ch.  R.  169, 176 ; 
Tripler  v,  Olcott,  3  John.  Ch.  R,  473 ;  Powell  v.  The  Monson  and  Brimfield  Man.  Co.,  3 
Mason,  347 ;  Snelling  v.  Utterback,  1  Bibb,  609 ;  Hagthorp  v.  Hook's  Adm'rs,  1  Gill  & 
John,  271  ;  Starr  v.  Starr,  1  Hamm.  K.  328 ;  Fowke  v.  Haughtier,  3  Marsh.  Ken.  R.  57  ; 
Shaver  v.  Radley,  4  John.  Ch.  R.  316  ;  Pugh's  Heirs  v.  Bell's  Heirs,  1  J,  J,, Marsh.  403  ; 
Lees  V,  Nuttall,  1  Russ  &  Myl,  53  ;  S,  C,  Tam.  382,  1  Mylne  &  Keeue.  819  ;  Fawcett  v. 
Whitehouse,  1  Russ.  &  Myl,  133  ;  Hubbard  v.  Goodwin.  3  Leigh,  492  ;  Squire  v.  Harder, 
1  Paige,  494  ;  Brown  v.  McDonald,  1  Hill's  Ch.  R.  306 ;  Benbow  v.  Townsend,  1  Myl.  & 
Keene,  506  ;  Leggett  v.  Dubois,  5  Paige,  114 ;  Jackson  ex  dem.  Benson  v.  Matsdorf,  11 
John  R.  91  ;  Jackson  ex  dem.  Whitlocke  v.  Mills,  l:-i  Id,  463,  See  also  3  Sag,  on  Vend. 
153.  et  seq.  and  the  notes  (Am.  Ed.  of  1836,  fi;om  9th  Lond  ed.) ;  Farmer  v.  Samuel,  4  Litt. 
R,  187 ;  Jackson  ex  dem,  Williams  v.  Miller.  1  Wend,  238  :  Goodwin  v.  Hubbard,  15  Mass. 
Rep.  218  ;  Runey  v.  Edmauds,  15  Id.  394  ;  Sterret  v.  Sleeve,  5  John,  Ch.  Rep.  1 ;  Hall  v. 
Spriggs,  7  Martin's  Lou.  Rep.  343  ;  Hoxie  v.  Carr,  1  Summ.  Rep.  175  ;  Gardiner  Bank  v. 
Wheaton,  8  Qreenl.  373 ;  Buck  v.  Pike,  3  Fairf  9  ;  Pritchard  v.  Brown,  4  N.  H.  Rep.  397. 
In  respect  to  the  rule  at  law  on  this  subject,  see  ante,  note  490. 

As  to  the  evidence  necessary  to  make  out  the  trust,  when  it  la  not  apparent  on  the 

instrument,  the  party  must  prove  the  payment,  and  its  object,  or  other  necessary  facts  with 

great  clearness.    Bottsford  v.  Burr,  3  John ,  Ch ,  R,  409  ;  I^art  v.  Hawkins,  3  Bibb,  506 ; 

*703    Malin  v,  Malin,  1  Wend,  *648,  649  ;  Foote  v.  Colvin,  3  John.  R.  222  ;  Boyd  v,  McLean, 

1  John.  Ch.  R.  590 ;  Wallace  v.  Duffield,  2  Serg.  &  Rawle,  527 ;  Snelling  v.  Utterback, 

1  Bibb.  609. 

Such  proof  may  be  gathered,  either  from  expressions  or  recitals  in  the  purchase  deed, 
from  some  agreement,  memorandum  or  note  of  the  nominal  purchaser,  from  his  answer  to 
a  bill  of  discovery,  or  from  papers  left  by  him,  and  discovered  after  his  death.  2  Story's 
Eq.  444,  note,  and  the  cases  there  cited.  See  Hardin  v.  Baird's  Heirs,  Litt.  Sel.  Cas.  340. 
Parol  proof,  likewise,  is  always  allowable.  Many  of  the  American  cases  {supra)  speak 
quite  distinctly  to  this  point,  allowing  oral  evidence  of  declarations  of  the  nominal  pur- 
chaser, &c.,  &c.,  to  establish  the  facts  necessary  to  raise  a  trust.  See,  particularly,  Perry 
v.  Head,  t  Marsh.  Ken.  Rep.  46 ;  German's  Lessee  v.  Gabbald,  3  Binn.  303 ;  Wallace  v 
Duffield,  2  Serg.  &  Rawle,  521 ;  Boyd  v.  McLean,  1  John.  Ch,  R,  582  ;  Bottsford  v.  Burr,  3 
John,  Ch.  R.  409  ;  Foote  v.  Colvin,  3  John.  R.  216  ;  Stark  v.  Cannady,  3  Litt.  R,  399 ;  Jack- 
son ex  dem.  Benson  v.  Matsdorf,  11  John.  R.  91 ;  Jackson  ex  dem.  Williams  v.  Miller,  6 
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Wend.  238;  Malin  v.  Malin,  1  Id.  635,  648,  649  ;  Goodwin  v.  Hubbard,  15  Mass.  B.  310; 
Pritcliard  v.  Brown,  4  N.  H.  R.  397  ;  Scoby  v.  Blancliard,  3  Id.  170 ;  Buck  v.  Pike,  3  Fairf. 
9 ;  Letcher  v.  Letcher's  Heirs,  4  J.  J.  Marsh.  593,  593.  It  has  been  doubted  m  England 
whether  the  cl  earest  parol  proof  can  be  received  against  an  answer  denying  the  trust.  See 
Skett  V.  Wliittemore,  3  Freem.  380 ;  Newton  v.-  Preston,  Prec.  Ch.  103 ;  Cottington  y. 
Fletcher,  3  A^k.  155  ;  Bartlett  v.  Pickersgill,  4  East,  577,  note  6.  But  it  is  held  admissible 
in  New  York.  Boyd  v.  McLean,  1  John.  Ch.  R.  590.  So,  also,  in  Indiana.  Jenison  v. 
Graves,  3  Black.  R.  440 ;  Elliott  v.  Armstrong,  Id.  198.  Whether  after  the  death  of  the 
supposed  nominal  purchaser,  parol  proof  alone  is  admissible  against  the  express  declara^ 
tion  of  the  deed,  has  been  a  subject  of  controversy  (2  Story's  Eq.  444,  note,  and  the  cases 
there  cited;  and  see  1  Sand,  on  Uses,  359,  and  the  note  to  Lloyd  v.  Spillett,  3  Atk.  150; 
Rob.  on  Frauds,  99) ;  but  it  seems  it  is.  3  Sug.  on  Vend.  156,  157, 158  (Am.  ed.  of  1836, 
from  9th  Lond.  ed.)  See  Boyd  v.  McLean,  1  John.  Ch.  R.  583.  The  depressed  pecuniary, 
circumstances  of  the  nominal  grantee  may  be  shown  to  preclude  the  supposition  that  he 
could  have  been  the  purchaser.  Willis  v.  Willis,  3  Atk.  71 ;  Malin  v.  Malin,  1  Wend.  651. 
This  presumptive  trust,  when  raised,  may  be  met  and  rebutted,  either  by  direct  or  cir- 
cumstantial evidence,  showing  that,  in  trath,  no  such  trust  was  intended  by  the  party  who 
made  the  advance.  It  may  be  rebutted  by  proof  of  the  particular  intent,  or  of  an  inten- 
tion in  favor  of  the  party  in  whose  name  the  conveyance  or  grant  is  made.  Math.  Pres. 
Ev.  58 ;  3  Story^s  Eq.  445, 446  ;  Farmer  v  Samuel,  4  Litt.  R.  187.  Parol  evidence,  for  this 
•  purpose,  is  admissible,  either  in  respect  to  real  or  personal  property  (Math.  Pres.  Ev.  58 ; 
Mann  v,  Mann's  Executors,  1  John,  Ch.  R.  331,  334,  per  Kent,  Ch.  J.);  and  in  one  instance 
the  testimony  of  a  single  witness  was  relied  on  (Maddison  v.  Andrew,  1  Ves.  sen.  60,  61) ; 
for,  the  evidence  does  not  vary,  but  sustains  the  literal  import  of  the  deed.  It  is  called 
rebutting  an  equity.  Math.  J'res.  Ev.  58,  59;  Steere  v.  Steere,  5  John.  Ch.  R.  18,  19; 
Jackson  ex  dem  Feller  v.  Feller,  2  Wend.  465,  469 ;  Bottsford  Burr,  3  John.  Ch.  R.  416 ; 
Gillespy  v.  Moon,  Id.  585 ;  Livingston,  Id.  539,  540.  So  it  may  be  rebutted  by  showing, 
that  its  execution  would  contravene  the  spirit  of  an  act  of  the  legislature  (Ex  parte 
Houghton,  17  Ves.  351 ;  Ex  parte  Yallop,  15  Id.  60  ;  and  see  Curtis  v.  Perry,  Id.  739 ; 
Redington  v.  Redington,  3  Ridg.  Pari.  Cas.  185  ;  Parker  v.  Bodley,  4  Bibb,  103) ;  or,  that 
it  is  attempted  to  be  raised  in  fraud  of  the  government  (Jackson  ex  dem.  Williams  v.  Mil- 
ler, 6  Wend.  R.  338) ;  and,  quere,  whether  it  can  be  raised  in  favor  of  an  alien,  so  as  to  be 
executed  for  the  commonwealth.    Hubbard  v.  Goodwin,  3  Leigh,  493. 

The  direction  which  the  trust  is  to  take,  seems  resolvable  into  a  question  of  intent 
among  the  parties  ;  and,  therefore,  the  actual  enjoyment  of  the  property  by  the  apparent 
grantee,  inconsistent  with  the  notion  of  his  taking  as  trustee,  may  be  alleged  in  attestation 
of  a  claim  by  him  to  the  absolute  interest.  Math.  Pres.  Bv.  59.  So  whether  the  apparent 
grantee  be  not  one  for  whom  the  person  who  advanced  the  money  was  bound  to  provide, 
either  legally  or  morally  (e.  g.  a  wife,  a  child,  legitimate  or  illegitimate,  a  grandchild,  the 
father  being  dead),  may  be  gone  into  ;  for,  in  these  cases,  an  advancement  will  sometimes 
be  presumed.  But  otherwise,  in  respect  to  a  grandchild,  when  the  father  is  living  ;  and 
so  of  nephews  and  neices,  for  they,  it  seems,  are  too  remote.  Math.  Pres.  Ev.  59,  60 ;  1 
Story's  Eq.'  443,  444,  et^seq.;  3  Sug.  on  Vend.  165  (Am.  ed.  of  1836,  from  9th  Lond.  ed.) 
See  Hamilton  v.  Thomas,  5  Hayw.  137;  Guthrie  v.  Gardiner,  19  Wend.  414.  And  in 
strengthening  and  repelling  the  presumption  of  advancement,  various  other  circumstances 
will  coine  in  ;  as  for  instance,  that  the  child,  &c.,  had  already  been  fully  or  only 
*703  *partially  advanced,  or  had  been  emancipated ;  the  age  of  the  child ;  the  character 
of  the  consideration  ;  the  conduct  of  the  parties  in  respect  to  the  actual  use  and 
avails  of  the  property  ;  the  nature  and  productiveness  of  the  property  or  estate,  &c.,  &c. 
See  Math.  Pres.  Ev.  59,  et  aeq. ;  3  Story's  Eq.  444,  et  seq. ;  Sugd.  on  Vend.  153,  ef  sey. ; 
Sampson  v.  Sampson,  4  Serg.  &  Rawle,  339 ;  Stewart  v.  "The  State,  2  Harr.  &  Gill,  114 . 
Jackson  ex  dem.  Benson  v.  Matsdorf,  11  John.  Rep.  91.  When  purchases  in  the  name  of 
a  wife  or  child  shall  be  deemed  void  as  to  creditors,  see  Math.  Pres.  Ev.  76;  Guthrie  v. 
Gardiner,  19  Wend.  414. 

The  doctrine,  as  to  these  trusts,  has  been  much  narrowed  in  New  York  by  the  Revised 
Statutes,  which  took  effect  in  January,  1830.  They  provide  as  follows  :  "  Where  a  grant 
for  a  valuable  consideration  shall  be  made  to  one  person,  and  the  consideration  thereof 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the  person  by  whom  such 
payment  shall  be  made ;  but  the  title  shall  vest  in  the  person  named  as  the  alienee  In 
such  conveyance,  subject  only  to  the  provisions  of  the  next  section."  1  R.  S.  738,  §  51 
(1st  ed.) ;  Id.  p.  722  (2d  ed.)  "  Every  such  convt^yance  shall  be  presumed  fraudulent,  as 
against  the  creditors,  at  the  time,  of  the  person  paying  the  consideration  ;  and  where  a 
fraudulent  intent  is  not  disproved,  a  trust  shall  result  in  favor  of  such  creditors,  to  the 
extent  that  may  be  necessary  to  satisfy  their  just  demands."  Id.  §  52.  It  is  then 
declared,  that  the  section  first  above  quoted  shall  not  extend  to  cases  where  the  nominal 
alienee  took  the  conveyance  as  absolute,  in  his  own  name,  without  the  knowledge  of  the 
person  advancing  the  consideration,  or  where  such  alienee,  in  violation  of  some  trust, 
shall  have  purchased  the  lands  so  conveyed,  with  moneys  belonging  to  another.  Id.  ^  53  ; 
SON.  Y.  39,  anie,  note  490,  p,  657. 
2.  The  hardships  arising  from  the  freedom  with  which  the  English  law  allows  the  JM« 
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accreaeendi,  in  joint  tenancy,  is  often  relieved  against  by  courts  of  equity,  who  receive 
parol  evidence  of  what  the  parties  intended  by  a  joint  acquisition  of  the  property ;  though 
contradicting  the  legal  effect  of  the  transaction. 

With  regard  to  joint  purchases  of  real  estate,  by  two  or  more  in  their  own  right, 
the  statute  ot  New.York  (1  R.  S.  727  (1st  ed.),  and  721  (3d  ed.)  §  44),  and  probably  the 
statutes  of  most  of  the  other  American  states,  change  such  titles  into  tenancies  in  com- 
mon, unless  expressly  declared  to  be  joint  in  the  grant  or  devise.  See  4  Kent's  Comm. 
361  (3d.  ed,)  Independent  of  any  statute,  if  the  purchase  money  was  advanced  in  equal 
shares,  even  equity  would  not  ordinarily  interfere  to  take  away  the  right  of  survivorship. 
See  Math.  Pres.  Ev.  76,  77  ;  Cuyler  v.  Bradt,  3  Cain.  Cas.  in  Err.  326 ;  per  Story,  J.,  in 
Randall  v.  Phillips,  3  Mason,  388  ;  Appletpn  v.  Boyd,  7  Mass.  R.  131 ;  per  Jackson,  J., 
in  Goodwin  v.  Richardson,  1  Id.  473  ;  Caines  v.  Grant's  tessee,  5  Binn.  R.  119  ;  2  Story's 
Eq.449. 

Equity,  however,  will  receive  evidence  that  the  joint  purchase  was  by  a  partnership  for 
the  purpose  of  its  trade ;  or  by  persons  for  the  purposes  of  a  joint  adventure  of  business, 
with  a  view  of  sharing  profit  and  loss ;  or  that  the  purchase  money  was  advanced  in 
unequal  shares  ;  for  in  this  way,  the  presumption  on  which  the  jus  nccrescendi  rests,  may 
be  rebutted.  See  Math.  Pres.  Ev.  77,  et  seq.  ;  2  Story's  Eq.  449,  450,  et  seq. ;  Smith  v. 
Jackson,  2  Edw.  Ch.  R.  28 ;  Hoxie  v.  Carr,  1  Sumnr.  R.  173 ;  Randall  v.  Phillips,  3  Mason, 
378.  So  two  or  more  persons  advancing  money  and  taking  a  mortgage,  and  one  of  them 
dying,  the  survivor  shall  not  have  the  whole  money  due  on  the  mortgage ;  for  the  nature 
of  the  transaction,  as  a  loan  of  money,  repels  the  presumption  of  an  intention  to  hold  the 
mortgage  in  joint  tenancy.  1  Story's  Eq.  450.  See  2  Pow.  on  Mort.  (by  Coventry  & 
Rand.)  671,  and  the  notes ;  Randall  v.  Phillips,  2  Mason's  R.  378.  So,  even  after  fore- 
closure, and  a  purchase  by  the  mortgagees,  they  shall  hold  as  tenants  in  common. 
Goodwin  v.  Richardson,  11  Mass.  R.  469  ;  Appleton  v.  Boyd,  7  Id.  137  ;  Math.Pres.  Ev.  83. 
A  like  consequence,  it  seems,  would  follow,  if  the  mortgagees  purchased  in  the  equity 
of  redemption.    Math.  Pres.  Ev.  83,  83. 

Real  estate  purchased  by  partners  in  their  joint  names,  with  the  partnership  funds,  may, 
in  equity,  through  the  operation  of  parol 'evidence,  showing  the  circumstances  of  the  pur- 
chase, be  treated  as  personal,  for  certain  purposes.  3  Kent's  Comm.  37,  et  seq.  3d  ed.) ;  1 
Sigourney  v.  Mann,  7  Conn.  R.  11,  19  ;  Hoxie  v.  Carr,  1  Sumnr.  R.  173.  Though  at  law  it 
is  otherwise.  Coles  v.  Coles,  15  John.  R.  159,  161 ;  Goodwin  v.  Richardson,  11  Mass.  R. 
469.  And  some  courts  of  equity  have  followed  the  law  in  this  respect,  contrary  to  the 
English  doctrine  as  now  understood.  See  3d  Kent's  Comm.  38,  et  seq.  (3d  ed.) ; 
*704  Yeateman  v.  Woods,  6  Yerg.  30 ;  M'Allister  v.  *Montgomery,  3  Hayw.  96  ;  Smith 
V.  Jackson,  3  Edw.  Ch.  R.  28,  and  the  American  cases  there  cited  and  reviewed. 
Smith  V.  Danvers,  5  Sandf  669  ;  6  Barb.  19. 

4.  Another  case  in  which  equity  is  quite  latitudinary  in  the  admission  of  parol  evidence 
to  fix  the  construction  of  written  instruments,  arises  where  there  is  an  agreement  for  a 
provision  in  favor  of  a  family,  or  some  member  of  it,  either  in  personal  or  real  estate. 
Here,  though  the  agreement  (which  is  usually  a  covenant)  be  not  literally  or  expressly 
performed,  yet  a  court  of  chancery  will^so  construe  it,  that  various  acts  of  the  covenantor, 
equivocal  to  their  character,  shall  be  brought  within  its  provisions,  and  held  to  be  either 
a  performance  or  satisfaction.  Thus,  a  man's  covenant  to  leave  his  wido^  £600,  was  held 
constructively  performed  by  dying  intestate,  leaving  her  a  distributive  share  to  that 
amount.  Blandy  v.  Widmore,  1  P.  Wms.  334 :  S.  C,  2  Vern.  709.  That  case  has  been 
followed  ever  since,  and  the  principle  somewhat  extended.  See  Math.  Pres.  Ev.  85  ;  3 
Story's  Eq.  365.  The  satisfaction  of  such  covenants,  as  distinguished  from  the  perform- 
ance, opens  the  inquiry  what  the  party  intended  by  his  act,  and  goes  measurably  in 
disregard  of  literal  fulfillment.  As  if  a  man  covenants  to  make  a  certain  provision  for  his 
wife,  or  child  ;  and  afterwards,  without  expressly  referring  to  his  covenant,  gives,  or  set- 
tles by  deed  or  will,  on  such  objects,  a  property,  equivalent  to,  or  exceeding  the  proposed 
provision,  of  a  similar  nature,  and  equally  advantageous.  Math.  Pres.  Ev.  88, 89.  That 
a  motive,  other  than  to  fulfill  the  covenant,  appears  on  the  face  of  the  transaction,  or  an 
intention  to  make  an  additional  provision,  will  answer  the  presumption  which  would 
otherwise  arise  and  make  the  provision  cumulative.  Mathews  v.  Mathews,  3  Ves.  635  ; 
Hooks  V.  Grave,  5  Vin.  Abr.  393  ;  3  Eq.  Abr.  319  ;  Prime  v.  Stebbins,  3  Ves.  409. 

But  the  main  purpose  of  mentioning  these  points  and  the  cases  is  to  say,  that  parol  evi- 
dence is  receivable  in  regard  to  the  various  instruments  upon  which  the  equity  is  sought 
to  be  raised,  either  to  fortify  it  on  the  one  hand,  or  repel  it  on  the  other.  Peacock  v. 
Glascock,  1  Ch.  R.  44  ;  6  Ves.  331,  397  ;  10  Ves.  10  ;  17  Ves,  184  ;  Timberlake  v.  Parish's 
Ex'r,  5  Dana,  351.  It  seems,  however,  that  parol  evidence  is  not  admissible,  in  the  first 
instance,  to  corroborate  the  presumption,  and  to  show  a  specific  intention  in  the  covenan- 
tor to  substitute  one  provision  for  another  ;  but  only  to  meet  other  evidence  which  has 
before  been  introduced  to  rebut  the  presumption.  Math.  Pres.  Ev.  93,  Clearly  not,  to 
show  that  satisfaction  was  intended,  where  the  case  itself  does  not  warrant  the  inference  ; 
especially  Where  a  contrary  inference  arises  from  the  face  of  the  papers.  Id.  Though 
parol  evidence  may,  of  course,  be  given  as  to  any  facts  aliunde,  which,  are  necessary  to 
raise  the  presumption  ;  «.  g.  facts  that  enable  the  tribunal  which  is  to  decide,  to  institute  a 
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comparison  between  what  liaa  been  done,  and  what  has  been  contracted  for,  &c.,  &c.  Id. 
89,  93. 

Presumed  satisfaction,  in  these  cases,  depends  on  the  same  principles  as  of  debts  due  to 
strangers.  Per  Kenyon,  Master  of  the  Kolls,  in  'Devese  v.  Pontet,  1  Cox,  191 ;  Tolson  v. 
Collins,  4  Ves.  483.    And  as  to  the  doctrine  generally,  see  3  Story's  Eq.  360,  et  seg. 

5.  Similar  topics  of  discussion  and  inquiry  arise,  and  are  treated  as  depending  upon 
nearly  the  same  principles,  where  the  covenant  is  to  purchase  and  settle  real  estate  on 
members  of  the  covenantor's  family.  Instead  of  doing  so  expressly,  if  he  merely  purchase 
lands,  the  estate,  local  situation,  tenure,  &c.,  corresponding  with  that  contemplated  by 
the  covenant ;  or  if  he  raises  an  incumbrance  on  the  family  estate,  which  descends  to  the 
person  to  be  provided  for  ;  or  devises  or  suffers  lands  already  in  his  possession  to  descend 
to  the  object  of  the  provision  ;  these  cases  will,  according  to  the  features  of  each,  be  con- 
strued a  performance,  satisfaction  or  a  mixed  case  of  both  ;  of  the  whole  covenant,  under 
certain  circumstances,  if  the  value  be  equal ;  or  pro  tanto,  if  it  be  deficient.  Math.  Pres. 
Ev.  94.  See  Bryant  v.  Hunters,  3  Wash,  C.  C.  R.  48  ;  Chichester  v.  Vass'  Adm'r,  1  Munf. 
98 ;  Roper  v.  Bartholomew,  12  Price,  797. 

Parol  evidence,  whether  to  repel  the  prima  facie  presumption,  or  fortify  it  in  answer  to 
contrary  evidence,  is  equally  admissible  in  this  esse,  on  the  common  ground  of  rebutting 
and  sustaining  equities.    Math.  Pres.  Ev.  105. 

6.  So,  on  nearly  the  same  principles,  where  a  man  is  indebted,  either  in  the  common 
way,  to  a  stranger  ;  or  to  a  wile,  on  account  of  having  retained  her  pin-money  ;  a  child,  on 
account  of  having  received  and  retained  his  legacy  ;  a  servant,  for  wages ;  or  as  executor 
or  trustee,  or  for  an  annuity,  &c.  In  such  and  the  like  cases,  if  the  debtor  bequeath  a 
legacy  to  his  creditor,  in  amount  equal  to,  or  greater  than  the  debt,  and  full  as  beneficial 

in  other  respects,  it  shall,  if  no  contrary  intention  appear,  be  presumed  to  be  given 
*70-t|  in  satisfaction  of  the  debt.  Under  what  *circumstances  this  presumption  will  arise, 
see  Math.  Pres.  Eq.  108,  et  seq. ;  3  Story's  Eq.  378.  See  also,  William  v.  Crary,  5  Cow. 
368  ;  S.  C,  4  Wend.  443  ;  Massey  v.  Learning,  4  Dall.  123  ;  Owings'  Ex'rs  v.  Owings,  1 
Harr.  &  Gill,  484  ;  Ladson  v.  Ward,  1  Dess.  Eq,  R.  314.;  Guignard  v.  Mayrant,  4  Id.  614; 
Scott's  Ex'r  V.  Osborne's  Ex'r,  3  Munf.  413  ;  Strgng  v.  Williams,  12  Mass.  R.  390  ;  Byrne 
V.  Byrne,  3  Serg.  &  Rawle,  54,  60  ;  Mulheran's  Ex'rs  v.  Gillespie,  12  Wend.  349  ;  Keely  v. 
Kelly's  Ex'rs,  6  Rand.  176 ;  Clarke  v.  Bogardus,  12  Wend.  67 ;  Ricketts  v.  Livingston  2 
John.  Cas.  98  ;  Foster  v.  Evans,  6  Sim.  15. 

With  regard  to  parol  evidence  in  elucidation  of  the  testator's  intention,  it  seems  now 
to  be  fully  established,  notwitlistauding  Lord  Talbot's  objection  in  Fowler  y.  Fowler  (3  P. 
Wms.  354),  that  such  evidence  is  alike  admissible,  for  the  purpose  of  repelling,  or,  when 
contradicted,  of   corroborating   the    legal  implication.     Cuthbert    v.    Peacock,  2  Vern. 

593  ;  S.  C,  1  Salk.  155  ;  Pole  v.  Lord  Somers,  6  Ves.  334,  825,  326  ;  Wallace  v.  Lord  Pom- 
fret.  11  Id.  543,  547,  et  seq.  And  see  the  cases  supra,  pi.  5.  as  to  parol  evidence  on  the 
subject  of  purchases,  devises,  &c. ;  in  performance  or  satisfaction  of  covenants  in  family 
settlements,  &c. ;  also,  Williams  v.  Crary,  4  Wend.  Rep.  443.  In  the  last  case  cited,  the 
Supreme  Court  of  New  York  went  not  only  the  length  of  the  English  cases,  in  receiving 
parol  evidence  as  to  all  the  extrinsic  circumstances  calculated  to  raise  the  presumption ; 
but  they  appear  to  have  received  and  acted  upon  evidence  of  a  conversation  between  the 
testator  and  the  ^pgatee,  to  raise  the  presumption  in  the  first  instance.  4  Wend.  449  to 
453.  See,  also,  Clark  v.  Bogardus,  12  Wend,  67.  (Eaton  v.  Benton,  2  Hill,  575  ;  Quacken- 
bush  V.  Ehle,  5  Barb.  469  ;  see,  Raynor  v.  Robinson,  36  Barb.  138.) 

The  doctrine  of  the  constructive  satisfaction  of  a  debt,  by  advancing  a  marriage  portion 
to  the  creditor,  seems  to  depend  on  the  same  principle.  Cliidley  v.  Lee,  Free.  Cha.  238, 
overruled  in  M'Dowell  v.  Halfpenny,  3  Vern.  484 ;  Wood  v.  Briant,  3  Atk.  531,  532 ;  Seed 
V.  Bradford,  1  Ves.  sen.  501 ;  Chave  v.  Farrant,  18  Ves.  8. 

7.  Much  more  readily  will  the  courts  presume  that  a  legacy,  or  a  second  portion 
advanced,  was  intended  by  the  testator  or  portioner  to  be  in  satisfaction  of  a  portion 
which  he  had  previously  stipulated,  in  a  family  settlement,  to  bestow  on  the  legatee  or 
object  to  whom  the  second  portion  is  advanced.  Nor  is  it  material,  in  such  case,  that  the 
bequest  by  will,  or  advance  in  the  lifetime  of  such  debtor,  was  in  value  equal  to,  or 
greater  or  less  than  the  provision  before  secured.  But  in  all  cases  it  shall  be  deemed  a 
total  or  partial  satisfaction,  unless  incidental  circumstances  oppose  the  application  of  the 
rule.  Indeed,  it  will  be  seen  by  some  of  the  cases,  that  a  second  settlement,  securing 
portions  similar  to  those  in  the  first,  shall  be  constru-id  merely  as  ...  further  security, 
which,  on  being  satisfied,  would  discharge  the  prior  obligation.  Tlio  motive  is  different 
in  the  case  of  a  debt ;  and  the  law  is  opposed  to  double  portions.  Hence  arises  the 
liberality  with  which  the  presumption  is,  in  the  latter  case,  indulged.  Math  Pre'  Ev 
130,  131,  et  seq.  .        -.       . 

Extrinsic  evidence  is  here,  as  in  other  like  cases  of  presumption,  admissible  to  rebut 
the  constructive  satisfaction ;  and  for  this  purpose  parol  declarations  of  the  person 
bequeathing  the  legacy,  or  makina;  the  advancement,  seem  to  be  sufficient.  Similar 
testimony  is  also  admissible  to  fortify  the  presumption.     Id. 

Sometimes  the  instrument  executed  by  the  father,  providing  portions  for  children  also 
expressly  directs  that  if  he  advance  his  children  before  the  portions  become  due'  this 
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shall  be  taken  in  total  or  partial  discliarge  of  the  portions.  And  it  may,  in  connection 
with  the  above  head,  be  well  to  examine  the  authorities  upon  the  question,  what  species 
of  preferment  shall  satisfy  such  a  clause.  See  on  this  subject,  Id.  138  et  seg.,  and  the 
cases  there  cited. 

8.  Upon  the  same  principle  that  a  legacy  will  be  construed  to  be  in  satisfaction  of  an 
unexecuted  covenant  for  a  portion,  the  voluntary  advancement  of  a  portion,  by  a  parent, 
or  one  in,  loco  parentis,  shall,  under  circumstances,  be  construed  to  satisfy  or  take  away  a 
legacy  which  he  had  before  inserted  in  his  will.  This  rule  of  presumption  takes  place 
where,  after  making  a.pecuniary  provision  for  his  child,  in  his  will,  he  advances  to  the 
child  on  marriage,  or  preferment  in  busines3,*or  si'cures  by  settlement,  &c.,  a  sum  equal 
to  or  greater  than  the  testamentary  bounty.  It  is  said  that  this  is  prima  facie,  an 
ademption  of  the  legacy.  The  doctrine  has  not  maintained  its  ground  without  some 
animadversion ;  but  it  is  too  well  established  to  be  shaken.  Math.  Pres.  Ev.  133,  et  seq. ; 
3  Story's  Eq.  303,  et  seq.  See  also,  Jones  v.  Mason,  5  Rand.  577  ;  Devereaux  v.  Barnwell, 
1  Des.  Eq.  Rep.  497  ;  Timberlake  v.  Parish's  Ex'r,  .'5  Dana,  350,  351. 

In  this  case,  also,  extrinsic  evidence  of  intention  is  available  to  repel  the  legal  pre- 
sumption. Jones  V.  Mason,  5  Rand.  577  ;  Timberlake  v.  Parish's  Executors,  5  Dana,  851. 
And  it  may  consist  either  of  written  documents,  letters,  memoranda  in  the  tes- 
*706  tator's  books  of  account,  or  in  other  *  private  papers.  So  parol  declarations  are 
admissible  ;  as,  for  instance,  that  the  father  declared  that  the  advance  was  for  the 
particular  intent  to  buy  furniture  ;  or  that  the  gift  was  accompanied  by  a  declaration  that 
the  donor  would  also  leave  something  by  will,  though  he  would  not  be  considered  bound 
to  do  so  ;  or  that  he  told  the  father  of  his  daughter's  intended  husband,  "  he  could  only 
give  at  the  time  of  her  marriage  a  certain  sum,  but  there  would  be  more  afterwards,  as 
his  life  was  a  bad  one;  or  that  referring  to  his  will,  he  declared  the  donee  the  object 
of  his  bounty.  Math.  Pres.  Bv.  143,  144.  But  the  words  should  not  be  left  of  doubtful 
reference.     If  they  be  so,  the  general  rule  will  prevail.     Id. 

These  oral  declarations  are  admissible  to  whomsoever  and  under  whatever  circum- 
stances made,  whether  to  people  having  or  not  having  any  concern  in  the  matter,  or 
making  impertinent  inquiries,  and  obtaining  angry  answers  ;  though  they  are  of  course 
entitled,  like  other  declarations,  to  very  different  weight  and  credit  from  these  causes. 
If  made  to  the  intended  husband  himself  (Shudal  v.  Jekyll,  2  Atk.  516  ;  Ellison  v.  Cook- 
son,  1  Ves.  jr.  100),  to  his  father  (Debeze  v.  Mann,  2  Bro.  C.  C.  165,  519),  an  agent  in  the 
marriage  treaty  (Ellison  v.  Cookson,  2  Bro.  C.  C.  307 ;  3  Id.  60,  61 ;  S.  C,  1  Ves.  jr.  100), 
to  the  testator's  wife  or  others  having  an  interest  of  affection  in  the  object  (Robinson  v. 
Whitley,  Ves.  577),  tliey  are  of  the  first  importance.  They  are  also  much  regarded  when 
made  to  a  stranger,  if  they  bear  a  general  character  of  seriousness  and  veracity  (Dwyer 
V.  Lysaght,  3  Ball  &  Beat.  156 ;  see,  also,  7  Ves.  530) ;  while  vague,  frivolous,  or  evasive 
discourse,  addressed  to  oflBcious  and  intrusive  inquirers,  is  altogether  void  of  force.  Math. 
Pres.  Ev.  145,  146 ;  Trimmer  v.  Bayne,  7  Ves.  508,  519,  530. 

Extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  fortifying  the  presumption 
when  impeached.  A  recital  in  the  settlement,  showing  the  object  of  the  advance  (iarn- 
ham  V.  Phillips,  3  Atk.  215 ;  Watson  v.  Earl  of  Lincoln,  Ambl.  335),  a  written  statement 
of  this,  delivered  on  receiving  the  money  (Scotton  v.  Scotton,  1  Str.  335),  or  parol  declara- 
tions, are  admissible  for  that  purpose  (Math.  Pres.  Ev.  146 ;  Webley  v.  Lanstaff,  3  Dess. 
Eq.  Rep.  504 ;  Bailey  v.  Herkes,  1  Pennsyl.  Rep.  136) ;  though  testimony  of  the  latter 
kind  cannot  be  received  to  show  that  an  ademption  was  intended,  unless  the  circumstances 
be  such  as  primarily  raise  that  supposition.    Math.  Pres.  Ev.  147. 

9.  Certain  equitable  rules  of  presumption  are  also  established  with  a  view  to  obscurities 
arising  from  the  carelessness  of  testators,  in  bequeathing  what  are  called  double  legacies  ; 
that  is  to  say,  where  two  or  more  legacies  are  given  by  the  same  will  or  codicil,  of  the 
same  amount,  or  thing,  to  the  same  person  ;  or  where  such  legacies  are  given,  the  one  by 
will,  the  other  by  codicil,  or  by  different  codicils.  If  the  bequest  be  specific,  whether  in 
the  same  or  different  instruments,  the  gift  must  of  course  stand  single.  Where  the 
double  legacies  are  pecuniary,  and  In  the  same  instrument,  they  are  also  prima  fade 
single,  unless  it  be  apparent  that  they  were  given  on  different  motives ;  and  this  presump- 
tion will  not  be  repelled  by  slight  modal  differences  between  them.  Math.  Pres.  Ev.  149 ; 
Dewitt  V.  Yates,  10  John.  Rep.  156.  But  the  presumption  is  the  other  way,  where  the 
legacy  is  in  a  different  instrument,  as  in  a  will  and  codicil,  or  different  codicils.  This 
presumption  may  be  strengthened,  or  entirely  done  away  by  the  language  of  the  instru- 
ment giving  the  subsequent  legacy;  as  by  declaring  the  motive,  nature  or  mode  of  the 
gift.  Math.  Pres.  Ev.  150  ;  Dewitt  v.  Yates,  10  John.  Rep.  156  ;  Wray  v.  Field,  6  Madd. 
300 ;  S.  C,  3  Russ.  257  ;  Mackenzie  v.  Mackenzie,  3  Russ.  263  ;  Chatteris  v.  Young,  id.  188  ; 
Hemming  v.  Gurney,  1  Dow  (N.  S.)  35  ;  1  Bligh.  (N.  S.)  479  ;  1  Dow  &  Clark,  35  ;  3  Sim. 
&  Stu.  311  ;  Mayor  of  London  v.  Russell,  Finch,  290 ;  Simon  v.  Barber,  Tam.  14  ;  Eraser 
V.  Byng,  3  Russ.  &  My.  90 ;  David  v.  Reed,  Id.  687 ;  Lord  v.  Sutcliffe,  3  Sim.  373 ;  Wat- 
son V.  Reed,  5  Sim.  431 ;  Guy  v.  Sharp,  1  Myl.  &  Keene,  589 ;  Qillespy  v.  Alexander,  8 
Sim.  &  Stu.  145. 

Where  the  presumption  of  law,  arising  on  the  face  of  the  documental  proof,  is  favor- 
able to  carrying  both  legacies,  according  to  the  literal  expression,  parol  evidence  to  repel 
Vol.  IL  75 
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Buch  presumption  would  be  inadmissible,  as  contradicting  the  express  and  legal  significar 
tion  of  a  written  instrument.  Otherwise,  where  the  presumption  is  that  the  legacy  is 
single.    Math.  Pres.  Bv.  ]  58.     See  also  the  cases  cited  by  counsel  in  Guy  v.  Sharpe, 

1  Mylne  &  Keene,  589,  et  seq. 

10.  Another  very  difficult  and  complicated  head  of  presumption  grows  out  of  the  case 
where  a  will  is  made  with  legacies,  and  an  executor  appointed,  but  a  residue  of  the  testa- 
tor's estate  remains,  after  paying  funeral  and  testamentary  charges,  debts  and  legacies, 
without  being  disposed  of  by  an  express  clause  in  the  will.     The  rule  of  the  common  law, 

from  the  earliest  period,  has  been,  that  the  whole  surplus  should  vest  in  and  belong 
*707    to  the  executor  beneficially.    Math.  *Pr6s.  Bv.  160 ;  3  Story's  Eq.  452 ;  Shelton  v. 

Shelton,  1  Wash.  Vir.  R.  53,  64 ;  per  McKean,  Ch.  J  ,  in  Boudinot  v.  Bradford, 

2  Dall.  368,  cited  in  Grasser  v.  Eckart,  1  Binn.  580,  584 ;  Wilson  v.  Wilson,  2  Binn.  557, 
561.  Prima  fimie  the  rule  in  equity  is  the  same  as  at  law;  but  it  has  been  controlled, 
where  a  necessary  implication  or  strong  presumption  appeared  that  the  testator  intended 
to  give  merely  the  office  of  executor,  and  not  the  beneficial  interest.  See  Whittaker  v. 
Tatham,  7  Bing.  638. 

In  the  latter  instance  the  statutes  of  distribution  apply.  But  the  circumstances  from 
which  such  a  deduction  is  to  flow,  may  be  so  infinitely  varied,  that  many  cases  of  great 
uncertainty  will  arise ;  and  no  general  rules  can  be  laid  down  to  prevent  the  frequent 
recurrence  of  the  question.  See  per  Sir  W.  Grant,  M.  R.,  in  Pratt  v.  Sladden,  14  Ves.  197. 
The  ancient  rule  is  now  abolished  in  England  (stat.  1  Wm.  IV,  ch.  40  ;  in  Pennsylvania 
(since  April  7,  1807,  4  Smith's  Laws,  403  ;  and  see  Wilson  v.  Wilson,  3  Binn.  557,  9  Serg. 
&  Rawle,  434,  438,  S.  P. ;  and  see  case  of  Neaves'  Estate,  9  Serg.  &  Rawle,  186,  189,  190) ; 
in  Massachusetts  (since  1783,  Laws  of  that  year,  ch.  33,  §S  1  and  7  ;  see  Hay's  Ex'r  v. 
■Jackson,  6  Mass.  R.  153);  and  North  Carolina  (since  1716,  Hill  v.  Hill,  2  Hayw.  R.  298). 
As  to  Virginia  and  New  Jersey,  see  3  Tuck.  Bl.  514,  note  44 ;  Shelton  v.  Shelton,  1  Wash. 
Virg.  R  03,  64 ;  3  Bin.  567  ;  Denn  v.  Allen,  1  Penningt,  R.  44.  Mr.  Story  says  that  in 
the  United  States  the  surplus  is  unmrsally  distributable  among  the  next  of  kin,  in  the 
absence  of  all  contrary  expression  of  intent  on  the  part  of  the  testator.  8  Story's  Eq. 
■453.  If  this  be  so,  the  doctrine  is  no  farther  useful  than  as  it  may  serve  to  exhibit  the 
boundaries  set  to  the  application  of  parol  evidence  in  other  instances. 

As  to  the  admissibility  of  parol  evidence  in  these  eases,  Mr.  Mathews  remarks  :  "  To 
repel  presumptions  founded  on  the  circumstance  of  a  legacy  being  given  to  a  sole  excutor, 
or  of  equal  legacies  being  given  to  two  or  more  executors,  or  ufion  the  fact  of  one  of 
several  executors  being  expressly  denominated  a  trustee,  parol  evidence,  though  disap- 
proved of,  is  admissible.  And  it  is  received  on  this  principle,  that  while  the  construction 
by  which  the  executor  is  excluded,  assumes  the  testator  to  have  meant  what  he  has  not 
said  ;  the  effect  of  the  evidence  is  to  show  that  the  actual  intention  was  such  as  exactly 
corresponds  with  the  strict  and  literal  interpretation  of  the  instrument,  and  with  the 
legal  incidents  and  rights  which  attach  to  the  office  of  executor. 

"The  efficiency  of  a  testator's  parol  declarations  to  rebut  the  presumption,  and  to 
restore  the  executor  to  the  rights  from  which  other  circumstances  might  have  displaced 
him,  seems  to  depend  rather  on  the  occasion  of  making  tliein,  than  on  the  time  when 
they  were  made,  considered  with  relation  to  the  executing  of  the  will.  For  although  all 
such  declarations  are  alike  admissible,  and  are  accounted  of  weight,  yet  their  importance 
is  measured  by  the  circumstances  under  which  they  were  made,  and  which,  as  they 
ascertain  the  sincerity  or  insincerity,  the  seriousness  or  levity  of  the  party  at  the  time  of 
utterance,  properly  determine  the  degree  of  consideration  which  is  due  to  them.  Where 
seriousness  and  sincerity  appear,  it  does  not  seem  material  whether  the  evidence  consist 
of  declarations  previous  to,  cotemporaneoua  with,  or  subsequent  to,  the  execution  of  the 
will.  But  in  cases  of  conflicting  testimony,  declarations  at  the  time  of  preparing  or 
executing  a  will  are  deemed  of  more  consequence  than  declarations  either  before  or  after- 
wards, and  declarations  subsequent  than  those  which  are  antecedent ;  for  the  statements 
of  a  man  as  to  what  he  has  already  done,  are  more  likely  to  show  the  real  nature  of  his 
■intentions,  at  the  time  of  performance,  than  statements  of  what  he  merely  designs  to  do, 
and,  still,  more,  statements  made  at  the  time  of  a  transaction,  than  statements  either 
before  or  after  it. 

"  Concerning  the  nature  and  substance  of  declarations  relied  on  as  available  in  this 
respect,  it  has  been  held,  that  not  only  explicit  avowals  of  intent  to  give  the  executor  a 
beneficial  interest,  but  intimations  to  such  effijct,  if  clear,  will  serve  to  prevent  the  usual 
construction.  Declarations  by  a  testator,  that  legacies  bequeathed  to  his  next  of  kin 
formed  the  whole  he  intended  they  should  take— that  legacies  to  the  executors  were 
given  purposely  that  they  might  be  sure  of  something  in  case  of  a  deficiency,  but  that  if 
there  should  be  a  surplus,  such  surplus  would  be  theirs— that  he  had  left,  or  should 
leave,  to  his  executors  handsome  fortunes— or,  in  reference  to  particular  chattels  that 
after  his  death  they  would  belong  to  the  executors- have,  accordingly,  been  adjudged 
sufficient  tore-annex  to  the  office  its  legal  properties.  But  it  is  an  invariable  rule  in 
order  to  parol  declarations  being  effectual  to  reinstate  the  executor,  that  they  must'  be 
not  merely  such  as  render  the  applicability  of  the  general  construction  doubtful  but 
such  as  plainly  and  indisputably  prove  the  intention  to  have  been  to  give  the  res'idue 
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Of  the  Admissibility  of  Extrinsic  Evidence  to  Explain  the  Meaning  of 
Language.,  or  of  Particular  Words  ;  to  Idetitify  Persons  or  Things  ;  and 
to  Explain  any  Reference  to  Extrinsic  Matters. 

Wher«  words  xised  in  a  peculiar  sense.  Where  the  language  of  the  instru- 
ment is  such  as  the  court  does  not  understand,  it  is  competent  to 
*709  receive  evidence  of  the  proper  meaning  of  that  *language ;  ae  when 
it  is  written  in  a  foreign  tongue.  It  is  competent  also  to  receive 
such  explanatory  evidence^where  technical  words  or  peculiar  terms  are  used, 
or  indeed  any  expressions  which,  at  the  time  the  instrument  was  written, 
had  acquired  an  appropriate  meaning,  either  generally  or  by  local  usage, 
or  amongst  particular  classes.  (1)     This  description  of  evidence  is  admissible 

absolutely.  Declarations  therefore  of  equivocal  signification,  mucli  more  declarations 
met  by  counter  declarations,  will  leave  the  question  to  be  decided  on  the  ordinary  prin- 
dpleu 

"  The  admission  of  parol  evidence,  it  must  be  likewise  observed,  is  confined  to  cases 
strictly  of  presumption.  Where  the  executor  is  expressly  styled  a  trustee  in  the  will, 
evidence  of  intention  to  give  liim  the  surplus  beneficially  is  not  allowed ;  for  that  would 
trealc  in  upon  the  principle  that  extrinsic  evidence  cannot  be  received  to  contradict  a 
■written  instrument.  On  the  same  ground,  it  has  been  decided,  that  a  legacy  expressed 
to  be  given  for  the  care  and  trouble  incident  to  the  executorship,  precludes  all  parol 
testimouy  to  show  that  the  parties  were  meant  to  have  more ;  since  a  bequest  of  this 
kind  is  equivalent  to  a  declaration  that  they  should  hold  the  residue  merely  as  trustees. 

"  But  where  a  specific  legacy  is  given  to  the  executor,  with  the  exception  of  a  particular 
part  of  it — as  a  bequest  of  testator's  household  goods,  excepting  plate — and  the  part 
excepted  not  being  afterwards  disposed  of  falls  into  the  residuary  estate,  this  is  not  con- 
sidered a  ease  so  distinctly  and  indisputably  proving  the  testator's  intention  to  give  the 
residue  away  from  the  executor,  as  excludes  the  reception  of  parol  evidence ;  although  it 
has  been  argued,  that,  as  the  part  excepted  constitutes  an  integral  portion  of  the  residue, 
and  must  be  taken  and  go  along  with  it,  the  circumstance  of  such  part  being  expressly 
•withdrawn  from  the  gift  to  the  executor,  shows  to  demonstration  the  testator's  mean- 
ing, that  the  executor  should  not  take  the  surplus  beneficially:  for,  to  this,  it  was  replied, 
that  the  gift  with  the  exception  amounts  to  no  more  than  a  gift  of  the  several  particu- 
lars of  the  actual  bequest,  taking  no  notice  of  the  article  excepted  ;  and  farther,  that  the 
executor  takes  the  priacipal  bequest  and  the  exception  under  different  qualifications — 
the  former  being  liable  to  contribute  only  to  the  payment  of  debts,  the  latter  also  to  the 
payment  of  pecuniary  legacies.  The  reason  for  admitting  parol  evidence  is  obviously 
stronger  in  the  case  of  a  legacy  to  the  executor,  Which  is  merely,  though  in  pointed  terms, 
ordered  to  be  paid  out  of  the  personal  estate. 

'■  Parol  testimony  may,  in  like  manner,  be  adduced  by  the  next  of  kin,  to  oppose 
similar  evidence  on  the  part  of  the  executors,  and  to  fortify  the  presumption  that,  the 
latter  were  not  intended  to  take  a  beneficial  interest.  But  such  testimony  is  not  admis- 
sible, in  the  first  place,  to  show  the  testator's  intention  to  impose  a  bare  office  of  trust. 
To  allow  its  admission  would  violate  the  principle  before  noticed,  that  external  evidence 
shall  not  be  received  to  eontrf  diet  a  written  instrument."    Math.  Pres.  Ev.  188-193. 

11.  We  have  already  mentioned,  incidentally,  that  a  deed  conveying  real  estate,  abso- 
lute on  its  face,  may  be  shown  in  equity  to  have  been  intended  as  a  mortgage.  So  of 
other  instruments ;  e.  g.  bilk  of  sale  of  personal  property.  The  English  cases  do  not  seem 
to  go  this  length,  unless  there  be  either  fraud  or  mistake.  So  with  many  American  cases ; 
while  others  require  nothing  except  proof  of  the  original  intention — ^thus  allowing  a  most 
striking  exception  to  the  general  rule.  The  main  body  of  the  cases  bearing  on  this  subject 
are  cited  ante,  note  487 ;  and  we  there  noticed  the  peculiarity  of  the  New  York  doctrine, 
which  allows  deeds,  &c.,  apparently  absolute,  to  be  converted  into  mortgages  by  parol 
evidence,  even  in  courts  of  law.  *  *  But  see  the  case  of  Webb  v.  Price  (6  Hill's  N.  Y. 
E.  219),  in  the  Court  of  Errora,  overruling  the  New  York  cases  held  that  doctrine,  and 
establishing  the  English  rule.  *  *  (AndCook  v.  Eaton,  16  Barb.  439.  See  also  Hodges 
V.  The  Tennessee  Marine  and  Fire  Ins.  Co.,  4  Selden,  E.  416  ;  and  Despard  v.  Walbridge,  1 
Smith,  374,  restoring  the  previoqs  rule  in  this  State.)  • 

(1)  First  rule  laid  down  by  Parke,  B.,  in  Shore  v.  Wilson,  9  CL  &  Fin.  555.  The  fol- 
lowing authorities  are  cited  by  him  in  support  of  this  proposition : — Att.  Gen.  v.  The  Plate 
Glass  Company,  1  Anstr.  39  ;  Goblett  v.  Beechey,  3  Sim.  34;  Smith  v.  Wilson,  3  B.  &  Ad. 
728 ;  Richardson  v.  Watson,  4  Id.  787  ;  Clayton  v.  Gregson,  5  A.  &  E.  303.  See,  also,  by 
Tindal,  C.  J.,  in  Shaw  v.  Wilson,  9  CL  &  Fin.  560 ;  30  Barb.  373  ;  22  N.  Y.  133. 
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in  order  to  enable  the  court  to  understand  the  meaning  of  the  words  con- 
tained in  the  instAiment  itself;  by  themselves  and  without  reference  to  the 
extrinsic  facts  on  which  the  instrument  is  intended  to  operate.  (1) 

Writinff  in  cipher,  or  foreign  language.  If  any  part  of  a  document  is 
written  in  cipher,  or  in  an  unknown  character,  or  in  a  foreign  language,  the 
evidence  of  witnesses  who  understand  the  language  or  the  cipher,  is  clearly 
admissible  for  the  purpose  of  declaring  and  interpreting  the  contents  of  the 
will,  and  for  enabling  the  court  to  understand  the  meaning  of  the  parties. 
In  this  way  the  court  makes  the  parties  speak  in  a  language  that  can  be 
understood.  (2)  Thus,  evidence  is  admissible  to  show  the  meaning  of  the 
letters  "  P.  P."  subjoined  to  an  agreement  relating  to  a  coursing  match, (3) 
or  of  the  expression,  "  across  a  country,"  in  a  memorandum  respecting  a 
steeple-chase.  (4) 

So  evidence  is  admissible  to  show  that  the  word  close,  which  in  its  gen- 
eral and  ordinary  sense  means  inclosure,  is  used  in  the  country,  where  the 
land  is  situate,  in  another  sense  denoting  a  farm,(5) — or  to  explain  words 
of  art,  or  words  in  a  statuary's  will  relating  to  tools  or  articles  used  in  the 
business  of  a  statuary,(6) — or   to   explain  words  in   a   lease  relating   to 

(1)  By  Parke,  B.,  ut  supra. 

The  foUowino^  cases,  relating  to  agreements,  are  decided  on  the  principles  stated  in  the 
text :  Dana  v.  Fiedler,  3  Kernan,  E.  40 ;  Drew  t.  Drew,  37  Maine  K.  389  ;  Oatwater  v. 
Nelson,  20  Barb.  29  ,■  Spencer  v.  Babcock,  22  Id.  336 ;  Coleman  v.  Grubb,  23  Penn.  State 
R.  398 ;  Ward  v.  Latimer,  4  Texas,  385 ;  Moseley  v.  Bingham,  13  Id.  104 ;  Wieler  v. 
Schilizzi,  83  Bng.  Law  &  Eq.  888  ;  Hainor  v.  Groves,  39  Id.  230 ;  Linsley  v.  Lovely,  36  Vt. 
133  ;  Wadsworth  v.  AUcott.  2  Selden  R.  64.  The  following  relate  to  conveyances  by  deed: 
Seaman  v.  Hogeboom,  31  Barb.  398  ;  Cook  v.  Whiting.  16  Id.  480 ;  Irwin  v.  The  United 
States,  16  How.  (V.  S.)  513 ;  Dodge  v.  Potter,  18  Barb.  193 ;  Henderson  v.  Hackney,  16 
Geo.  531.  Evidence  received  to  show  that  Eli  Nicks  was  also  known  as  Elias  Nicks. 
Camley  v,  Stanfield,  10  Texas,  546  ;  or  to  show  the  use  of  a  word  as  a  trade  mark  ;  Bur- 
nett V.  Phalon,  9  Bosw.  192. 

(An  ambiguous  word  may  be  explained  by  proof  of  the  attending  circumstances,  aa 
where  a  note  was  left  as  security  and  the  memorandum  made  at  the  time  stated  tliat  it 
was  so  left  for  liabilities  incurred  by  D.  to  A.  Agawam  Bank  v-  Strever,  18  N.  T.  503. 
The  use  of  a  word,  cocoaine,  may  be  shown  as  a  trade  mark.  Burnett  v.  Phalon,  9  Bosw. 
193.  But  the  meaning  of  a  permanent  policy  is  not  open  to  explanation  by  parol  testi- 
mony. Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  38  N.  Y.  153 ;  10  Bosw.  438,  and  the 
cases  there  cited. 

(Technical  terms  may  be  explained  by  parol.  Col  well  v.  Lawrence,  24  How.  Pr.  324. 
And  abbre'viations,  such  as  "  $1,781.43  I^s.  Cy."  used  in  a  certificate  of  deposit.  Hulbert 
V.  Carver,  87  Barb.  63  ;  13  N.  T.  40.  To  show  plaintiff's  interest  iu  a  vessel  covered  by  a 
policy  of  insurance,  and  warranted  free  of  all  liens,  and  that  the  insurer  knew  the  object 
of  the  insurance,  and  of  the  existence  of  two  prior  mortgages  on  the  property.  Bidwell 
V.  The  North  W.  Ins.  Co.  24  N.  T.  302.  To  identify  the  property  described  in  a  chattel 
mortgage  as  "  11  M.  of  pine  lumber,  now  in  the  shop  of  the  mortgagor,"  by  proof  that  it 
was  a  specific  quantity  just  purchased,  though  not  in  t}ie  shop.  Galen  v.  Brown,  22  N. 
Y.  37.  To  aid  in  construing  a  sherifl"s  deed,  by  showing  that  he  had  excepted  a  certain 
parcel  on  the  sale.    Bartlett  v.  Judd,  21  N.  Y.  300.) 

(3)  See  by  Lord  Abinger,  C.  B.,  5  M.  &  W.  368. 

(3)  Daintree  v.  Hutchinson,  10  M.  &  W.  85. 

(4)  Evans  v.  Pratt,  3  M.  &  G.  759.  See,  further.  Sweet  v.  Lee,  Id.  453.  Abbreviations 
and  figures  used  in  a  contract  may  be  explained  by  parol.  Dana  v.  Fiedler,  3  Kernan  R  40 

(5)  See  by  Parke,  J.,  in  Richardson  v.  Watson,  4  B.  &  Ad.  799. 

(6)  Qoblett  V.'  Beechey  and  others.  Executors  of  Nollekens,  8  Sim.  84 ;  S.  C,  more  fully 
reported  in  Vice-Chancellor  Wigram's  Treatise,  App.  1,  p.  185.  Inquiry  was  directed  to 
be  made  into  the  meaning  of  a  word, "  bankers,"  in  the  will  of  the  deceased  ■  and  it 
appeared^from  the  evidence  taken,  that  the  word  signified  certain  materials  used  in  the 
business  of  a  statuary.  Under  the  word  mod,  in  one  of  the  codicils,  the  plaintifl'  claimed 
the  money  produced  by  the  sale  of  the  testator's  models.  Evidence  of  the  testator's  declar 
ations,  thjt  he  said,  on  hearing  his  will  read  over,  he  meant  his  models  by  the  word  mod, 
and  that  he  intended  the  plaintiff  to  have  his  models,  was  rejected  ;  and  there  can  be  no 
doubt  this  was  right  on  principle.  If  it  could  have  been  shown  that  he  was  in  the  habit 
of  speaking  of  his  models  by  the  word  mod,  and  of  describing  them  by  that  word  such 
evidence,  it  is  conceived,  would  have  been  clearly  admissible.  In  that  case  the  thins 
bequeathed  would  be  described  by  a  nickname,  and  might  be  so  explained  ■  as  in  some 
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*710  a  *particular  branch  of  business,  as,  of  mining,(l)  or  farming,  or 
managing  a  warren.  (2)  In  all  these  cases,  and  in  others  of  a  similar 
kind,  the  evidence  offered  in  explanation  of  the  terms  in  question,  is  for  the 
consideration  of  the  jury  (or  of  the  judge,  where  a  judge  decides  without  a 
jury), (3)  who  will  have  to  determine  whether  the  term  was  used  by  the 
party  in  a  peculiar  sense,  with  reference  to  the  usage,  the  business,  the  trade, 
&c.,  to  which  the  evidence  relates.  (4)  The  admission  of  extrinsic  evidence, 
in  such  cases,  is  absolutely  necessary ;  without  it,  the  written  instrument 
might  become  mute  and  unmeaning,' only  because  a  judge  is  not  also  a  stat- 
uary, farmer,  or  merchant.  If  he  were  all  these,  an  inquiry  into  the  meaning 
of  terms  of  art,  trade,  &c.,  might  be  useless  and  unnecessary.  This  branch 
of  the  subject  will  be  more  fully  considered  in  a  subsequent  section  in  treat- 
ing of  the  admissibility  of  usage  to  explain  mercantile  and  other  contracts.  (5) 

Limitation  of  rule.  But  no  kind  of  extrinsic  evidence  can  be  admitted, 
if  the  testator,  or  party  to  the  instrument,  has  shown,  by  the  lan- 
*711  guage  which  he  has  himself  *used  in  some  other  part  of  the  writing, 
what  sense  he  intended  to  put  upon  the  term.  (6)  For  instance,  if 
the  question  is  as  to  the  meaning  of  the  word  close,  in  a  particular  part  of 
a  will,  if  it  appear  that  the  testator  has  used  the  same  word  in  other  parts 
of  his  will,  in  its  general  and  ordinary  sense  of  inclosure,  evidence  would 
not  be  admissible  to  show  that,  in  that  part  of  the  country  where  the  land 
is  situate,  the  word  is  understood  to  mean  a.  farm  ;(1)  here  the  testator  has 
declared  his  own  meaning  in  the  instrument  itself,  which  is  much  better 
evidence  of  intention  than  any  inference  from  extrinsic  and  presumptive 
evidence. 

Eoidence  admissible  to  identify  particular  person  or  thing.  For  the  pur- 
pose of  applying  the  instrument  to  the  facts,  and  determining  what  passes 
by  it,  or  who  takes  an  interest  under  it,  proof  is  also  admissible  of  every 
material  fact  that  will  aid  the  court  to  identify  the  person  or  thing  men- 
tioned in  the  instrument,  and  plac^the  court,  whose  province  it  is  to  declare 
the  meaning  of  the  words  of  the  instrument,  as  near  as  may  be,  in  the 
situation  of  the  parties  to  it.  (8)     This  rule,  which  is  laid  down  in  very 

cases,  legatees  have  been  described  by  nicknames,  and  the  description  explained  by  extrinsic 
evidence  that  the  testator  called  them  by  that  name.  See  by  Kenyon,  M.  R.,  in  Andrews 
V.  Dobson,  1  Cox,  435. 

(1)  Clayton  v.  Gfregson,  5  A.  &  E.  302.  This  was  an  action  against  the  lessee  of  a  coal 
mine ;  the  issue  was,  whether  the  defendant  got  the  demised  coal  hdow  the  lend  of  the 
bottom  of  the  mine.  The  defendant's  counsel  tendered  evidence  to  show  that  the  word 
lend,  according  to  the  custom  and  understanding  of  coal  miners,  had  reference  to  the 
drainage ;  this  evidence  was  refused,  on  the  ground  that  there  was  no  reference  to  such 
custom  and  understanding  in  the  deed.  The  Court  of  King's  Bench  determined  that  it 
ought  to  have  been  received. 

(2)  Smith  V.  Wilson,  3  B.  &  Ad.  738 :  an  action  on  a  covenant,  in  a  demise  of  a  rabbit 
warren  by  deed,  to  leave,  at  the  end  of  the  term,  so  many  thousand  rabbits.  Evidence 
was  received,  that  the  word  thousand,  as  applied  to  the  subject  matter  (rabbits),  meant, 
in  that  part  of  the  country  where  the  contract  was  made,  one  hundred  dozen  ;  and  the 
Court  of  King's  Bench  determined  that  it  had  been  properly  received.  As  to  the  mean- 
ing of  "  good  barley  "  and  "  fine  barley,"  in  a  contract,  see  Hutchinson  v.  Bowker,  8  B.  & 
Ad.  278.  And  see  Clayton  v.  Gregson,  5  A.  &  E.  303.  As  to  the  meaning  of  the  words 
"  acre"  and  "perch,"  in  differeut  counties,  see  Barksdale  v.  Morgan,  4  Mod.  185,  186.  As 
to  the  terra  "  month,"  whether  meaning  a  lunar  or  a  calendar  month,  see  Jolly  v.  Young, 
1  Esp.  186  ;  Simpson  v.  Margitson,  11  Q.  B.  33. 

(3)  See  Wilson  v.  Squire,  1  Y.  &  Col.  654. 

(4)  See  note  535,  and  Coleman  v.  Qrubb,  23  Penn.  State  R.  393 :  George  v.  Joy,  19 
N.  H.  544. 

(5)  Infra,  sect.  5. 

(6)  See  Blundell  v.  Gladstone,  11  Sim.  486  ;  S.  C,  1  Phill.  279  ;  and  by  Sugden,  C,  in 
Boltman  v.  Roden  (Lord),  1  Jones  &  Lat.  (Ir.)  356,  368,  370. 

(7)  Richardson  v.  Watson,  4  B.  &  Ad.  787,  799,  by  Parke,  J.    See  supra,  p.  709. 

(8)  Second  rule  laid  down  by  Parke,  B.,  in  Shore  v.  Wilson,  9  01.  &  Fin.  355.  See  V. 
C.Wigram's  5th  Prop,,  «apr(i. 
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general  and  comprehensive  terms,  and  is  on  tbat  account  the  more  valuable, 
applies  to  the  construction  of  all  written  instruments  under  which  any 
interest  passes. 

In  the  case  of  Shore  agt.  Wilson,  (1)  above  cited,  the  g^ral  question 
was  concerning  Lady  Hewley's  intention,  as  expressed  in  t^^old  deeds  of 
1704  and  IIQI,  and  what  description  or  classes  of  persons  were  the  objects 
of  her  bounty  at  the  time  those  deeds  were  executed  ;  and  the  question  pro-* 
posed  foi>  the  opinion  of  the  ii^es  was,  whether  thef  extrinsic  evidence 
adduced  in  the  cause  was  adtfHible  for  the  purpose  of  determining  who 
were  entitled,  under  the  terms  "  Godl^r  preachers  of  Christ's  Holy  Gospel," 
"Godly  persons,"  and  the  other  descriptions  contained  in  those  deeds,  to 
the  benefit  of  Lady  Hewley's  bounty. 

Tindal,  C.  J.,  in  delivering  his  opinion,(2)  said  :  "When  a  doubt  has 
*V12  *been  once  raised  as  to  the  meaning  of  these  words,  the  court,  by 
which  that  doubt  is  to  be  decided,  has  a  right  to  inform  itself,  and  is 
bound,  if  possible,  to  learn  what  was  the  acknowledged  and  received  sense 
and  meaning  which  those  expressions  bore  at  the  time  when  Lady  Hewley 
lived,  and,  as  near  as  may  be,  at  the  time  of  the  execution  of  those  deeds  ; 
and  for  that  purpose,  all  extrinsic  evidence  calculated  to  throw  light  upon 
the  meaning  of  those  words  at  that  time  is  clearly  admissible.  Of  that 
description  are  public  records  and  documents  throwing  light  upon  the  reli- 
gious history  of  the  times ;  the  language  of  the  statute-book,  and  every 
enactment  relating  to  the  state  and  condition  of  the  church,  and  the  reli- 
gious sects'  then  known  in  England ;  coteitiporary  history ;  cotemporary 
treatises  and  tracts  upon  the  religious  tenets  held  by  the  different  sects  ; 
the  works  of  men  of  acknowledged  eminence  and  weight  in  their  respective 
persuasions,  ptiblished  and  circulated  at  that  period ;  and  the  early  cotem- 
poraneous  application  of  the  funds  of  the  charity  itself  by  the  original 
trustees  under  the  deeds. 

All  extrinsic  evidence  of  this  nature  was  strictly  and  properly  admissible 
for  the  purpose  of  explaining  the  sense  in  which  the  language  contained  in 
the  deeds  was  used  at  the  time,  and  in  which  it  is  now  to  be  construed. 
But  the  evidence  just  described  is  that  which  is  presumed  to  be  in  the  mind 
of  the  judge  or  court  ;  it  is  evidence  which  they  furnish  to  themselves  by 
reading,  research  and  reflection,  not  that  which  they  receive  from  the  mouth 
of  witnesses ;  and  on  this  account  all  the  extrinsic  evidence  which  was 
actually  given  in  the  cause  for  the  purpose  of  determining  who  were 
entitled  under  the  particular  terms  and  expressions  used  in  the  deeds, — 
such  as  the  evidence  of  witnesses,  examined  m  the  cause,  as  to  the  reli<rious 
opinions  of  the  Presbyterians,  and  of  other  Protestant  dissenters  in  the  time 
of  Lady  Hewley  ;  their  interpretation  of  the  terms  used  in  the  deeds  ;  and 
their  evidence  of  the  religious  opinions  of  Lady  Hewley  herself,  was  inad- 
missible. The  production  also  of  the  will  of  Sir  John  Hewley  and  of  Lady 
Hewley,  in  proof  of  the  private  religious  opinions  of  Lady  Hewley,  appear 


See  Henderson  v.  Hackney,  16  Geo.  521 ;  to  show  mistake  in  the  name  of  the  payee  of 
ft  draft  (Jacobs  v.  Benson,  89  Maine  R.  133);  or  its  omission,  as  when  a  cliecb  is  drawn 
payable  to  the  order  of  bills  payable.     Willots  v.  The  Phoenix  Bank,  3  Duer  R.  131,  629. 

(1)  Ut  supra. 

(3)  9  CI.  &  Fin.  566. 

The  rule  is  well  established,  that  extrinsic  circumstances  may  be  considered  in  the  con- 
struction of  deeds.  French  v.  Carhart,  1  Comst.  96.  But  where  the  lang-uage  of  a  con- 
veyance is  plain,  parol  evidence  will  not  be  received  to  explain  the  grantor's  intention. 
Attorney-General  v.  Clapham,  31  Enjf.  Law  &  Eq.  143.  Extrinsic  evidence  is  admissible 
only  for  the  purpose  of  placing  the  court  in  a  situation  to  understand  or  determine  the 
sense  in  which  the  fjrantor  used  the  language  employed  by  him.  Miller  v.  Gable,  2  Denio 
R.  493  :  30  Barb.  873.  Extrinsic  facts  may  be  proved  with  a  view  to  a  fair  and'rational 
interpretation  of  the  words  used,  but  not  to  create  a  contract ;  Calkins  v.  Falk  39  Barb 
630.  t 
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to  me,  both  in  respect  to  the  point  to  which  they  were  produced,  and  to 
the  character  of  the  evidence  itself,  not  admissible  by  law." 

Parke,  B.,  said  :(1) — "Extrinsic  evidence  is  by  law  admissible,  according, 
to  the  Jirst  rule  referred  to,  (2)  to  show  that  these  terms  had  acquired  by 
usage  a  peculiar  meaning,  either  amongst  a  particular  class  to  which  Lady 
Hewley  belonged,  or  in  the  particular  locality  where  she  dwelt ;  or  the 
^)urt  might  have  informed  itself  fcQn^iistory  and  other  general  resources 
of  information  of  the  meaning  of  then^uage  used  at  that  particular  time; 
for  there  are  authorities  in  which  it  has  been  laid  down  that  the  court  may 
take  notice  of  the  meaning  of  all  English  words,  and  even  those  used  in 
particular  parts  of  the  country  in  a  diiferent  sense  from  their  ordinary 
*713  *sense.(3)  Evidence  was  therefore  admissible,  that  amongst  Protes- 
tant dissenters,  or  a  peculiar  sect  of  them,  or  generally  amongst  all 
persons  at  that  time,  these  words,  though  of  a  general  nature,  had  acquired ; 
a  more  limited  meaning,  and  were  confined  to  a  certain  description  only  of 
such  preachers ;  and  supposing  it  to  have  been  proved  that  a  particular 
class  had  always  used  and  understood ^osewords  in  a  restricted  sense,  it 
would  have  been  unquestionably  permi(Ppi^|p;  Lady  Hewley  belonged  to 
that  class.  i 

When  the  appropriate  meaning  of  these  expressions  has  been  established 
by  competent  evidence,  then  the  deed  is  to  be  read  as  if  the  equivalent 
expressions  were  substituted,  and  no  further  evidence  of  the  peculiar  sect 
or  religious  opinions,  or  any  other  circumstance  attending  the  parties  to 
the  deed,  is  admissible  to  control  or  limit  their  meaning.  Further,  such- 
evidence  is  not,  in  my  judgment,  material  to  enable  the  court  to  construe 
the  deed  within  the  meaning  of  the  second  rule.  (4)  Upon  this  question,, 
also,  the  analogous  authorities  are  clear  and  decisive.  In  Goodinge  agt. 
Goodinge,(5)  there  was  a  bequest  to  such  of  the  testator's  nearest  relations 
as  the  executors  should  think  poor  and  objects  of  charity.  Lord  Hardwicke, 
G.,  rejected  evidence  to  show  that  the  testator  meant  to  use  general  words 
in  this  or  that  particular  sense.  In  like  manner,  in  Edge  agt.  Salisbury,  (6) 
in  The  Queen  agt.  Howard,  (7)  and  in  Strode  agt.  Russell,  (8)  parol  evidence, 
under  similar  circumstances,  was  refused.  So,  in  this  case,  if  it  had  been 
established  by  conclusive  evidence,  or  from  other  legitimate  sources,  that 
the  words  '  Godly  preachers  '  had  meant  '  Protestant  dissenting  ministers,' 
no  parol  declaration  of  Lady  Hewley  that  she  intended  only  a  particular 
class  or  sect,  or  individuals  with  particular  opinions,  would  have  been  admis- 
sible; nor  could  evidence  of  her  conduct,  character,  habits  or  opinions  have 
been  receivable  to  raise  an  inference  of  such  intention.  The  deed  must 
speak  for  itself;  no  matter  what  she  intended  to  have  done,  even  though 
it  should  be  proved  from  her  own  mouth ;  still  less,  what  it  may  be  sup- 
posed she  would  have  wished  to  have  done.  The  sole  question  is,  what 
is  the  meaning  of  the  words  in  the  deed  ?  and  if  these,  of  themselves,  or  with 
the  aid  of  evidence  of  a  peculiar  significance,  attached  by  usage,  mean  all 
of  a  certain  class  —  for  instance,  all  such  protestant  dissenting  ministers  as 
the  trustees  should,  from  time  to  time,  select,  —  it  matters  not  that  her  own 
religious  opinions  would  make  such  a  disposition  unlikely ;  in  such  a  case, 
quod  voluit  non  •dixit." 

Evidence  of  state  of  property.     In  the  construction  of  a  lease,  upon 

(1)  9  CI.  &  Fin.  555. 

(2)  Supva,  p.  709. 

(3)  1  Kol.  Ab.  525,  pi.  7  ;  Id.  86,  pi.  1. 

(4)  Supra,  p.  711. 

(5)  1  Ves.  sen.  231.*^       ^ 

(6)  Ambl.  70.        '^ 

(7)  1  Brown's  Ch.  C.ll. 

(8)  2  Vern.  631. 
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*'714     a  question,  for  instance,  as  to  a  grant  *of  a  right  of  way,  the  judge 
will  receive  extrinsic  evidence  of  the  state  of  the  property  at  the  time 
when  the  lease  was  granted. (1) 

Evidence  as  to  designation  or  names  of  the  persons  claiming.  There  are 
many  cases  where  claimants  under  written  instruments  have  been  desig- 
nated not  by  their  proper  name,  but  imperfectly  described,  who  yet  have 
satisfied  the  court  by  evidence  that  they  were  the  persons  intended. 
Extrinsic  evidence  is  admissible  in  such  cases  for  the  purpose  of  identifying 
the  person,  and  to  show  that  the  claimant  comes  within  the  description  in  the 
instrument ;  but  not  to  introduce  into  the  instrument  a  new  name  or 
another  description.  (2) 

If  a  testator  bequeath  property  to  his  children,  that  term  must  be  under- 
stood in  its  strict  legal  sense;  and  legitimate  children,  if  there  are  any,  will 
take  the  bequest.  (3)  But  the  court  will,  if  required,  look  into  the  state  of 
the  testator's  family,  and  receive  evidence  that,  at  the  time  of  making  his 
will,  he  had  not  any  legitimate  children,  but  had  some  illegitimate,  who 
were  adopted  into  his  family,  and  treated  by  him  as  his  children ;  and  upon 
such  proof  the  court  might  understand  the  testator  to  mean,  by  the  words 
he  had  used,  that  they  should  be  the  objects  of  his  bounty,  and  take  the 
bequeathed  property.  Here  the  strict  technical  sense  of  the  word  children 
is  waived,  and  the  more  popular  and  ordinary  sense  given  to  it,  that  the 
bequest  may  not  be  inoperative,  which  the  testator,  who  must  have  meant 
something,  never  _could  have  intended ;  thus  the  most  probable  meaning 
of  the  testator,  in  using  the  words  in  his  will,  is  ascertained  by  means  of 
extrinsic  evidence. 

In  the  case  of  Gill  agt.  Shelley,  (4)  a  testratrix  made  a  devise  of  the 
residue  of  her  estate  to  certain  classes  of  persons  mentioned  in  her 
*1\5  will,  and  *amongst  them  included  the  children  of  the  late  Mary 
Gladman.  The  contesting  parties  were  the  personal  representatives 
of  the  only  legitimate  child  born  of  Mary  Gladman,  and  an  illegitimate 
child  of  Mary  Gladman.  Proof  was  admitted  that  the  illegitimate  child 
was  born  before  the  marriage  of  Mary  Gladman,  and  that  the  facts  of  her 
birth  and  illegitimacy,  and  of  the  subsequent  marriage  of  her  mother,  and 
of  the  birth  of  the  legitimate  child,  and  the  fact  also  of  Mary  Gladman 
having  only  one  legitimate  child,  were  all  known  to  the  testratrix :  it  was 
proved  also  that  the  testatrix  was  on  terms  of  intimacy  with  Mary  Glad- 
man from  a  period  before  the  marriage  until  her  death,  and  clothed  and 
maintained  the  illegitimate  child.     Upon  this  state  of  facts  it  was  contended, 


(1)  Osborn  v.  Wise,  7  C.  &  P.  761,  by  Parke,  B.  The  learnBd  judge  rejected  evidence 
of  the  declaration  or  acts  of  the  parties,  either  before  or  after  the  grantino-  of  the  lease  to 
-show  where  the  way  was  intended  to  be.  "  ' 

The  rule  applies  with  equal  force  in  the  construction  of  deeds.  Seaman  v  Hoffeboom 
21  Barb.  398;  Cook  v.  Whiting,  16  111.480;  Irwin  v.  The  United  States,  16  How  U  s' 
513  ;  Wyman  v.  Farrar.  35  Maine,  64 ;  Lathrop  v.  Blake,  3  Foster  (N.  H  )  46  •  4  Id  489  • 
Mixer  v.  Reed,  35  Vt.  254.  -i       <         •         . 

(2)  It  cannot  be  shown  in  an  action  at  law  that  the  name  of  the  grantee  was  inserted  in 
a  deed  by  a  mistake  of  the  scrivener,  in  place  of  that  of  another  person  the  intended 
■grantee.    Crawford  v.  Spencer,  8  Gush.  418. 

(3)  See  1  Ves.  &  B.  466,  and  cases  there  referred  to. 

See  Ware  v.  Richardson,  3  M.  505.  So  where  a  testator  gave  to  his  daughter  certain 
lots,  with  power  to  give  the  same  by  deed  or  will  to  any  male  descendant  of  his  famUv 
bearing  the  name  of  D.,  it  was  held  that  the  term  famUy  meant  children  of  the  testator 
Dominick  v.  Sayre,  3  Sand,  555.  See  as  to  a  gift  to  children,  Campbell  v  Kawdon  19 
Barb,  19  ;  or  to  heirs,  Corbitt  v,  Corbitt,  1  Jones  Bq.  (N.  C.)  114 ;  Collier  v.  Collier  8  Ohio 
^N,  C.)  369.  ' 

(4)  The  abstract  of  this  case  is  from  the  report  in  V.  C.  Wigram's  Treatise  p  4'  •  S  C 
reported  in  2  Rubs  &  M  336,     See  other  cases  upon  this  subject,  collected'  ili  the  same 
Treatise,  pp.  43,  44.    The  case  of  Gill  v.  Shelley,  and  the  case  of  Doe  v  Beynon    next 
>«sited,  illustrate  the  third  proposition  in  the  Treatise,  na  above  stated,  p.  838  n,        ' 
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on  behalf  of  the  illegitimate  claimant,  that  as  no  circumstances  existed 
before  or  at  the  date  of  the  will  or  could  possibly  arise  after  the  date 
of  the  will  (Mary  Gladman,  to  whose  '■'■children''''  the  devise  was  made, 
being  then  dead),  with  reference  to  whi^h  the  testatrix  could  have 
used  the  word  "  children "  in  its  proper  sense,  the  court  must  look  into 
the  circumstances  of  the  testatrix's  I'amily,  and  see  whether  any  person 
had,  by  reputation,  gained  the  name  of  a  child  of  Mary  Gladman,  as 
otherwise  the  word  "  children  "  in  the  will  could  not  be  satisfied.  On  the 
other  side  it  was  argued,  and  cases  were  cited  to  show,  that  children  and 
illegitimate  children  cannot  take  together  under  the  general  description  of 
"  children ; "  but  the  reply  to  this  was,  that  such  a  rule  applies  only  to 
cases  in  which  the  word  "  children  "  is  used  to  denote  a  class,  and  not  where 
(as  in  the  present  case)  the  word  clearly  described  particular  individuals. 
The  master  of  the  Rolls  decreed  that  the  claimant,  though  illegitimate, 
was  entitled  to  share  in  the  residue  with  the  representative  of  the  legiti- 
mate child. 

One  other  case  may  be  added  in  illustration  of  the  same  principle.  In  Doe 
on  the  demise  of  Thomas  agt.  Beynon,(l)  a  testator  devised  real  property  to 
his  niece  for  life,  and  after  her  decease  to  her  three  daughters  (naming  them) 
as  tenants  in  common.  It  appeared  in  evidence  that  the  niece  was  married, 
and  had  by  her  marriage  three  daughters,  named  as  described  in  the  will. 
The  defendant  was  one  of  these  daughters.  The  two  other  daughters  were 
dead ;  one  of  them,  named  Elizabeth,  having  died  a  few  weeks  after  birth, 
and  some  years  before  the  date  of  the  will.  The  lessor  of  the  plaintiff,  whose 
Christian  name  was  also  Elizabeth,  claimed  as  an  illegitimate  child  of  the 
niece :  she  was  born  eleven  months  after  her  mother  became  a  widow,  and 
three  years  before  the  date  of  the  will.  Erskine,  J.,  who  tried  the  cause, 
held  that  the  words  of  the  will  prima  facie  imported  legitimate  children, 
and  that  although  the  illefiit'imate  daughter  might  be  included,  it  lay  on  the 
lessor  of  the  plaintiff  to  show  that  the  testator  so  intended ;  he  there- 
*716  fore  required  some  proof  that  the  *testator  intended  to  include  the 
illegitimate  daughter  Elizabeth  in  the  devise  in  question ;  he  also 
held,  that  in  order  to  establish  or  rebut  this  proposition,  evidence  might  be 
admitted  of  all  the  circumstances  of  the  family,  the  intercourse  which  the  tes- 
tator had  with  his  niece  and  her  children,  and  his  knowledge  of  their  number 
and  names.  Such  evidence  was  therefore  a,dmitted;  and  the  jury  found 
their  verdict  for  the  defendant,  being  satisfied  that  the  testator  intended 
Elizabeth,  the  legitimate  daughter,  whom  he  did  not  appear  to  have  known 
to  be  dead,  and  not  to  have  intended  the  lessor  of  the  plaintiff,  of  whose 
existence  he  was  ignorant,  and  whose  birth  had  been, studiously  concealed 
from  him.  The  Court  of  Queen's  Bench  afterwards  determined  that  the 
ruling  of  the  judge  was  correct,  and  that  the  evidence  had  been  properly 
received. 

In  like  manner,  a  claimant  would  be  admitted  to  show  by  evidence  that 
the  testator  used  to  call  him  by  the  name  mentioned  in  the  will  as  a  nick- 
name, and  that  there  was  no  person  bearing  that  name  known  to  the 
testator:  upon  such  evidence,  the  court  would  have  to  determine,  whether 
the  testator  did  not  intend  to  designate  him  by  the  name  he  has  used.  (2) 

In  Abbott  agt.  Massie,(3)  where  a  bequest  was  made  to  "  Mrs.  G."  evi- 
dence was  allowed  to  be  given  to  show  that  the  testator  meant  a  Mrs. 
Gregg  by  that  designation.     The  nature  of  the  evidence  is  not  stated  in 

(1)  13  A.  &  E.  431.  The  facts  of  the  case,  as  here  stated,  are  principally  taken  from  the 
judgment  of  Lord  Denman,  C.  J. 

(SJ)  Masters  v.  Masters,  1  P.  Wms.  421,  infra,  p.  735.  And  see  cases  collected  in  "V.  C. 
Wigram's  Treatilfe,  p.  54,  n.  c,  and  in  Mr.  Jarman's  Treatise  on  Wills,  pp.  381-383.  See 
also  by  Lord  Abinger,  C.  B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W.  308. 

(8)  3  Ves.  148. 
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the  report,  but  it  was  probably  shown  that  the  testator  was  in  the  habit  of 
calling  Mrs.  Gregg  "Mrs.  G."(l) 

*111  *  Mistake  in  name.  Explanatory  evidence  admitted.  In  Beaumont 
agt.  Fell,  (2)  a  testator  fequeathed  a  legacy  to  Catherine  Eamle^;  no 
person  bearing  that  name  appeared  to  claim  it ;  parol  evidence  was  admitted, 
to  show  that  Gertrude  Yardley  was  the  person  meant ;  and  the  decree  of  the 
master  of  the  Rolls  established  the  will  in  her  favor.  The  reception  of 
some  parts  of  the  evidence,  namely,  that  produced  for  the  purpose  of  show- 
ing that  the  attorney,  employed  to  draw  the  will,  had  misunderstood  the 
testator,  and  written  down  a  wrong  name  by  mistake; — and  the  fact 
of  the  testator  having  referred  the  attorney  to  his  wife  and  another 
person  for  information,  who  declared  that  Gertrude  Yardley  was  the  person 
intended — would  not  now  be  warranted  according  to  the  late  decisions.  (3) 

(1)  By  Rolfe,  B.,  13  M.  &  W.  204. 

Note  509. — In  Massachusetts,  it  has  been  said  in  a  general  way,  that  where  a  contract 
has  been  reduced  to  writing,  and  the  name  of  the  contracting  party  has  been  omitted, 
the  omission  may  be  supplied  by  extrinsic  evidence.  Per  Parker,  C.  J.,  in  Brown  v.  Gil- 
man,  18  Mass.  R.  158.  See  S.  P.,  stated  by  Porter,  J.,  in  Penniman  v.  Bariemore,  6  Mart. 
Lou.  R.  497,  who  says  the  omission  may  be  supplied  by  parol.    See  ante,  p.  669. 

In  Pennsylvania,  an  award  was  that  "  an  order  for  £550  should  be  given  on ,"  men- 
tioning no  name ;  and  it  was  held,  that  the  omission  tnight  be  supplied  by  parol.  The 
case  is  badly  reported,  but  it  is  probable  there  was  some  certainty  added,  by  which  the 
person  intended  could  be  identified.  Lynn  v.  Kisberg,  3  Dall.  180.  See  Qrier  v.  Grier, 
1  Id.  173. 

If  a  date  of  an  instrument  be  omitted,  it  may  he  supplied  by  evidence  of  the  actual 
time  of  delivery.     Kenner  v.  Creditors,  8  Mart.  Lou.  R.  (N.  S.)  36. 

Whenever  the  time  of  the  execution  of  any  writing,  even  of  the  most  solemn  kind, 
becomes  material,  it  may  be  proved  by  parol,  to  supply  an  omission  or  to  show  the  true 
date  ;  Draper  v.  Snow,  20  N.  Y.  331. 

In  Louisiana,  a  bond  was  perfect  in  every  respect,  except  that  in  the  penal  part,  after 
the  vfOTAs  fourteen  hundred  and  ten,  the  word  "dollars"  was  omitted  ;  but  the  bond  hav 
ing  been  given  pursuant  to  a  judge's  order,  directing  one  in  the  sum  $1,400.  the  court 
thought  the  omission  a  mere  clerical  error,  which  might  be  supplied,  even  in  an  action  on 
the  bond,  where  there  existed  as  high  or  higher  evidence  by  which  to  act.  Penniman  v. 
Barremore,  6  Mart.  Lou.  R.  (N.  S.)  494,  496. 

Cases  of  mere  clerical  omission  are  frequently  aided  by  construction.  As,  where  a  bill 
produced  appeared  to  be  for  fifty,  without  the  addition  of  pounds,  held  that  the  sum  fifty 
in  the  margin,  expressed  in  figures,  preceded  by  the  signr  "  £,"  removed  all  doubts,  and 
showed  that  the  word  fifty,  in  the  body  of  the  bill,  was  intended  for  pounds.  See  Penni- 
man V.  Barremore,  6  Mart.  Lou.  R.  497,  498,  Porter,  J. ;  Hunt  v.  Adams,  6  Mass.  R.  519. 
(See  Moselsy  v.  Brigham,  13  Texas,  104.) 

As  to  instances  where  a  contract  has  been  left  incomplete  in  some  particular,  and  there 
existed  either  an  express  or  implied  authority  to  supply  the  defect,  which  was  afterwards 
done,  see  May  v.  Harding,  6  Mass.  R.  300 ;  Bovd  v.  Brotherson,  10  Wend.  93 ;  Clute  v. 
Small,  17  Wend.  338 ;  Cliitty  on  Bills  (ed.  of  1836),  pp.  206,  307. 

Mr.  Gresley  has  classed  the  cases  cited  in  the  text  along  with  those  where  the  written 
evidence  is  not  the  immediate  exclusion  of  proof,  and  the  facts  evinced  by  it  may  as  well 
be  proved  by  parol.  Qresl.  Bq.  Ev.  196,  197.  Such  is  the  law  with  regard  to  receipts, 
memoranda,  &c.,  &c.  Soe'aate,  note  445.  See  also,  S.  P.,  in  Massachusetts,  as  to  the 
registry  of  a  vessel,  Vinal  v.  Burril,  16  Pick.  401. 

In  Massachusetts  the  records  of  a  parish,  as  to  grants  of  money,  may,  in  certain  cases, 
be  falsified  and  contradicted  by  parol.    Bangs  v.  Snow,  1  Mass.  R.  181. 

On  a  writ  de  homine  replegiando  in  Pennsylvania,  against  one  who  held  the  plaintiff  in 
slavery,  the  defendant  offered  evidence  to  show  that  the  name  of  Ruth,  which  appeared 
in  the  registry,  was  intended  for  Lucy,  the  plaintiff;  but  the  evidence  was  rejected.  An 
error  in  the  Christian  name,  say  the  court,  is  essential  unless  corrected  by  another 
description  annexed,  as  wife,  bishop,  earl,  &c.  Lucy  v.  P,omfrey,  Addis.  R  880  See 
Campbell  v.  Wallace,  3  Yeates'  R.  573. 

(2)  2  P.  Wms.  141 ;  2  Bq.  Ca.  Ah.  366,  pi.  8.  In  Dowsett  v.  Sweet  (Ambl.  174),  a  legacy 
was  given  to  John  and  Benedict,  sons  of  John  Sweet.  John  Sweet  had  only  two  sons, 
named  James  and  Benedict ;  it  was  proved  also  that  the  testator  used  to  call  James  by  the 
name  of  Jaeky.  The  Lord  Chancellor  held  that  James  was  entitled  to  the  legacy,  on  the 
facts  first  proved,  independently  of  the  fact  last  mentioned.  See  also,  Thomas  v  Thomas 
6  T.  R.  671,  infra. 

(8)  See  Miller  v.  Travers,  8  Bing.  244,  and  Doe  d.  Hiscocks  v.  Hiscocks,  6  M.  &  W.  368  ; 
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But  it  has  been  considered,  that  the  judgment  of  the  court  in  that  case 
may  be  supported  on  the  proof  of  the  facts,  that  the  testator  was  accus- 
tomed to  address  Gertrude  by  the  name  of  Gatty  (which  was  thought 
to  be  a  familiar  name  spoken  short  for  Gertrude),  and  that  there  was  no 
such  person  as  Catherine  Earnley.(l) 

In  Lee  agt.  Pain, (2)  the  testatrix  had  bequeathed  legacies  to  "Mrs.  and 
Miss  Bowden,  of  Hammersmith,  widow  and  daughter  of  the  late  Rev.  Mr. 
Bowden."  The  codicil  containing  the  legacies  was  dated  in  1836.  Evi- 
dence was  admitted  to  show  that  Mrs.  Jiowde)t,  the  widow  of  the 
*718  Rev.  J.  *  Bowden,  died  in  1820;  that  Mrs.  Washbourne  (who  with 
her  daughter  claimed  the  legacy)  was  the  daughter  of  Mr.  and  Mrs. 
5owden,  and  the  widow  of  the  Rev.  D.  Washbourne,  a  dissenting  minister 
at  Hammersmith,  that  the  testatrix,  who  had  been  intimately  acquainted 
with  the  family,  had  been  in  the  habit  of  calling  Mrs.  Washbourne  by  the 
name  of  Bowden,  and  that  being  after  reminded  of  the  mistake,  always 
acknowledged  she  had  confounded  the  two  names.  Wigram,  V.  C.,  under 
these  circumstances,  decided  that  the  claimants  were  entitled  to  the  legacies. 

In  Blundell  agt.  Gladstone,(3)  where  there  was  a  devise  in  trust  for  the 
son  of  "  Edmond  Weld,  of  Lulworth,  Esq.,"  parol  evidence  was  admitted 
to  show  that  the  testator  had,  on  various  occasions  called  the  possessor 
of  Lulworth  by  the  name  of  Edmund,  though  he  had  been  often  reminded 
that  his  real  name  was  Joseph. 

But  in  Andrews  agt.  Dobson,(4)  a  legacy  was  bequeathed  to  "-James,  the 
son  of  Thomas  Andrews,  of  Eastoheap,  printer."  It  appeared  from  the 
evidence,  that  there  was  no  person  of  the  name  of  Thomas  Andrews,  in 
Easteheap,  but  there  was  James  Andrews,  a  printer,  who  lived  there  ;  and 
this  James  Andrews  had  one  son,  named  Thomas,  by  his  first  wife,  who 
was  related  to  the  testator;  he  had  also  a  son  by  a  second  wife,  named 
James,  who  was  in  no  manner  related  to  the  testator.  The  plaintift"  was 
the  son  by  the  first  wife,  and  claimed  the  legacy,  insisting  the  testator 
meant  Thomas,  the  son  of*  James  Andrews,  instead  of  James,  the  son  of 
Thomas  Andrews.  Sir  Lloyd  Kenyon,  M.  R.,  said,  that  although  there 
were  cases  in  which  legacies  had  been  left  to  persons  by  nicknames,(4)  and 
evidence  had  been  admitted  to  show,  that  the  testator  usually  called  them 
by  those  names,  he  thought  the  present  case  was  beyond  all  precedent,  and 
dismissed  the  bill  for  inquiry.  Here,  the  object  of  the  suit  was  to  make  a 
m^aterial  alteration  in  the  will,  for  the  purpose  of  correcting  a  misdescription 
made  by  mistake,  and  to  substitute  the  plaintiff,  as  legatee,  in  the  place  of 
the  person  misdescribed. 

Evidence  to  identify  the  thing  described.  The  same  rule  for  the  reception 
of  evidence  applies. to,  the  thing  described  in  a  written  instrument,  no  less 
than  to  the  persons  described.  Extrinsic  evidence  is  admissible  for  identify- 
ing the  thing  as  well  as  the  person  intended  by  the  maker  of  the  instrument, 
that  is,  to  enable  the  court  to  interpret  his  words,  and  to  determine  whether 
the  description  applies  to  the  thing  claimed.  It  is  obvious  that  some  kind 
of  extrinsic  evidence,  even  in  the  simplest  case, — except  where  the  mere 
exposition  of  the  instrument,  taken  by  itself  alone  is  required  of  the  court, — 
is  indispensably  necessary,  and  therefore  admissible.  (5) 

evidence  was  also  given'  of  the  testator's  declarations  as  to  his  intention  of  providing  for 
Gertrude  Yardley,  as  to  which  see  infra.  Sect.  4. 

(1)  See  judgment  of  Lord  Abinger,  C.  B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  ut  swpra. 

(2)  4  Hare,  251. 

(3)  11  Sim.  467 ;  S.  C,  1  Phill.  264. 

(4)  1  Cox,  425.     See  also.  Holmes  v.  Custance,  12  Ves.  269. 

(.5)  Note  510. — Evidence  to  identify  the  thing  ok  pekson  described. — 

•719    *UsA.GB. — To  ascertain  whether  a  case  presents  explainable  ambiguity,  or  inaccurate 

description,  "a  comparison  must  necessarily  be  instituted  between  the  description  la 
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the  instrument,  and  the  subject  matters  which,  it  is  contended,  are  sufficient  to  satisfy  it.  To 
do  so  with  certainty,  and  to  make  the  decision  of  the  judge  in  expounding  an  instrument, 
independent  of  the  accidents  of  his  greater  or  less  knowledge  of  the  sense  of  the  words  used 
by  the  writer,  and  of  the  facts  to  which  they  may  be  applicable,  it  is  evidently  necessary  that 
parol  evidence  should  be  admitted,  to  show  what  is  the  sense  of  the  words  used,  and  what 
are  the  facts  to  which  they  may  be  applicable.  With  this  view,  evidence  must  be  admis- 
sible, of  all  the  circumstances  surrounding  the  author  of  the  instrument."  3  Phill.  Ev. 
731,  732  (8th  Lond.  ed.) 

The  right  of  resorting  to  extrinsic  cotemporaneous  circumstances  in  aid  of  written 
instruments  has  been  most  fully  and  frequently  illustrated,  perhaps,  by  the  cases  relating 
to  the  exposition  of  wills.  On  this  head,  Mr.  Wigram  lays  down  the  following  proposi- 
tion as  being  the  result  of  the  English  cases :  "  Every  claimant  under  a  will  has  a  right 
to  require,  that  a  court  of  construction  in  the  execution  of  its  office,  shall,  by  means  of 
extrinsic  evidence,  place  itself  in  the  situation  of  the  testator,  the  meaning  of  whose, 
language  it  is  called  upon  to  declare."    Wigram  on  Extr.  Ev.  59  ;  Id.  138. 

There  seems  to  be  no  material  distinction  between  wills  and  other  instruments  in  this 
respect.  Id.  58,  note  b.  For  the  general  doctrine  as  applicable  to  wills,  deeds,  &c.,  see 
the  text ;  also  per  Parke,  J.,  in  Doe  ex  dem.  Templeman  v.  Martin,  1  Nev.  &  Mann.  524 ; 
Guy  v.  Sharp,  1  Mylne  &  Keene,  603,  per  the  Lord  Chancellor ;  per  Shaw,  C.  J.,,  in  Brown 
v.  Thorndike,  15  Pick.  K.  400  ;  Sargent  v.  Towne,  10  Mass.  R.  303,  per  Cur.  ;  Gresl.  Eq. 
Ev.  201 ;  per  Van  Ness,  J.,  Doe  ex  dem.  Barnes  v.  Provoost,  4  John.  R.  63  ;  Webster  v. 
Atkinson,  4  New  Hamp.  R.  21  ;  Shelton  v.  Shelton,  1  Wash.  R.  53,  56 ;  Fowls  v.  Bigelow, 
10  Mass.  R.  383,  38 1 ;  Heald  v.  Cooper,  8  Qreenl.  36  ;  per  Wilde,  J.,  in  Comstock  v.  Van 
Deuseu,  5  Pick.  166 ;  Ely  v.  Adams,  19  John.  R.  313,  317 ;  Leland  v.  Stone,  10  Mass.  R. 
461 ;  Etting  v.  United  States  Bank,  11  Wheat.  59  ;  Edrington  v.  Harper,  3  J.  J.  Marsh, 
355  ;  Brown  v.  Haven,  3  Fairf.  R.  164.  How  far  cotemporaneous  and  other  declarations 
are  admissible  upon  tlie  principle  of  the  above  cases,  see  post,  note  516. 

In  the  simplest  case  that  can  be  put,  inquiry  aliunde  must  be  made  for  the  subject. or 
object  to  which  the  instrument  refers,  before  the  court  can  declare  its  application.  If,  in 
the  description  of  an  estate,  it  is  designated  correctly  as  blackacre,  there  must  be  evidence 
to  show  what  land  it  is  that  is  known  by  that  name.  Per  Coleridge,  J.,  in  Doe  v.  Holton, 
5  Adol.  &  Ellis,  81.  See  Doe  ex  dem.  Gore  v.  Langton,  3  Barn.  &  Adol.  680.  So  where 
land  was  described  in  a  devise  as  "  a  tract  of  land  called  the  Beaver  Dam  ;"  held,  that 
parol  evidence  might  be  resorted  to  to  explain  the  ambiguity  and  apply  the  devise  to  the 
subject  matter  intended.  Hatch  v.  Hatch,  3  Hayw.  R.  33.  The  like  resort  to  extrinsic  or 
parol  evidence  is  necessary  and  allowable,  where  a  devise  or  deed  is  of  the  home  farm  on 
which  the  testator  or  grantor  dwells.  Doolittle  v.  Blakesley,  4  Day's  R.  265  ;  Venablew. 
McDonald,  4  Dana's  li.  336.  See  Whitaker  v.  Sumner,  9  Pick.  308,  311.  So  if  a  deed  or 
devise  be  of  an  estate  purchased  of  A.,  or  a  farm  occupied  by  B.,  extrinsic  evidence  must 
be  allowed  to  show  what  land  it  was  that  had  been  purchased  of  A.,  or  which  B.  occupied. 
Per  Sir  W.  Grant,  1  Meriv.  633.  See  Jackson  ex  dem.  Van  Vechten  v.  Sill,  11  John.  R. 
201 ;  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  R.  369.  Parol  evidence,  however, 
can  only  be  resorted  to  when  it  does  not  appear  that  there  is  better  evidence  in  the  party's 
reach.  Accordingly,  where  premises  in  a  deed  were  described  as  those  purchased  of  A., 
and  nothing  further  was  added,  held,  that  the  deed  from  A.  to  the  grantor  must  be  pro- 
duced, in  order  to  locate  the  thing  granted.  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4 
Wend.  369.  Otherwise,  where  there  is  a  further  sufficient  description  by  metes  and 
bounds.  Harlow  v.  Thomas,  15.  Pick.  66.  Where  a  man  sells  all  tlie  daves  he  owns  at 
A.,  or  his  share  of  his  father's  estate,  parol  evidence  is  necessarily  allowed,  in  the  first  case, 
to  show  how  many  slaves  Ije  had  at  A.,  and  in  the  second,  how  much  of  his  father's  estate 
he  would  be  entitled  to.  See  Barkley  v.  Barkley,  3  McCord,  369  ;  South  Carolina  Society 
v.  Johnson,  1  McCord,  41. 

So,  where  lands  are  described  in  a  deed,  devise,  or  other  instrument,  by  metes,  bounds, 
courses,  &c. ;  you  must  necessarily  go  out  of  the  instrument  to  identify  the  land  by  extrin- 
sic evidence  ascertaining  the  bounds.  See  Robertson  v.  McNeil,  13  Wend.  581  ■  Scott  v 
Sheakley,_3  Watts'  R.  53  ;  Wing  v.  Burgis,  1  Sbepley's  R.  111. 

' '  This  inquiry  may  result  in  showing  the  existence  of  two  objects  equally  within  the 
*720  description,  *and  then  the  case  will  fall  within  the  principle  of  those  ante,  note 
486.  See  also  post,  notes  515,  516,  518  and  5 19.  As  where  the  head  of  Swun'Creek 
is  called  for,  and  two  creeks  are  set  up  by  the  respective  disputants,  or  two  places  as  the 
head  of  Swan  Creek  ;  parol  evidence  is  allowed  to  show  which  creek  is  the  one  intended, 
and  which  of  the  two  places  is  the  head  of  it.  So,  also,  if  a  tree'  is  called  for,  and  there 
are  two  trees,  or  the  line  of  a  given  tract,  and  there  are  two  tracts  of  the  same  name. 
Hammond  v.  Ridgeley,  5  Harr.  &  John.  215  ;  Claretaont  v.  Carlton,  3  N.  Hamp.  R.  878  • 
Blake  v.  Dougherty,  5  Wheat.  359 ;  Storer  v.  Freeman,  6  Mass.  R.  440,  441.  See  also 
South  Carolina  Society  v.  Johnson,  1  McCord,  47,  48 ;  Linscott  v.  Fernald,  5  Greenl.  R. 
496  ;  Brown  v.  Haven,  3  Fairf.  160.  Where  a  deed  calls  for  a  "  highway,"  parol  evidence 
is  admissible  to  locate  the  highway  de  facto,  and  that  will  be  deemed  the  call  intended 
in  preference  to  the  recorded  highway ;  even  though  the  latter  corresponds  most  nearly 
with  the  course  and  distance.     Rich  v.-  Rich,  16  Wend.  663. 
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The  propriety  of  looking  at  extrinsic  cotemporaneous  circumstances,  in  instances  like 
the  preceding,  is  clear  and  undoubted.  Upon  the  same  principle,  in  a  variety  of  other 
cases  leas  simple  in  their  character,  facts  presumably  present  to  the  mind  of  the  author 
of  the  instrument,  such  as  the  local  situation  and  general  condition  of  tlie  subject  matter 
claimed  to  be  witliin  the  description,  the  name  by  which  it  was  known,  the  visible  marks 
upon  it,  &c.,  &c.,  may  be  resorted  to  in  order  to  evolve  and  effectuate  the  real  intent. 
Accordingly,  where  a  river  was  named  as  tlie  boundary  of  land,  under  such  circumstances 
as  to  convey  the  land  to  the  center  or  middle  of  the  river,  and  thus  include,  prima  fade, 
an  island  lying  nearest  the  bank  where  the  premises  were  situate ;  held,  that  if  the 
island  was  of  such  length,  and  so  near  the  center,  us  to  cause  the  stream  on  each  side  of 
it,  singly  to  be  considered  and  called  in  common  parlance  tfie  river,  and  noi  branches  or 
parts  of  it,  that  fact  might  be  shown,  with  a  view  of  limiting  the  deed,  and  exempting 
the  island  from  its  operation.    Claremont  v.  Carlton,  2  N.  Hamp.  R.  369,  372,  373. 

In  Storer  v.  Freeman  (10  Mass.  R.  435),  the  question  was  upon  the  meaning  of  the  word 
shore,  when  used  as  expressing  a  boundary  on  the  sea  where  the  tide  ebbs  and  flows. 
Two  deeds  were  introduced,  made  by  the  same  grantor,  and  relied  upon  by  the  plaintiff; 
the  first  purported  to  convey  twelve  and  a  half  acres  within  certain  bounds,  two  of  which 
were  "  running  from  a  certain  stake  there  described,  north  twenty-eight  degrees  west  to 
the  shore,  &e.,  thence  by  the  shore  to  the  other  land  of  the  said  C."  The  other  deed,  which 
was  to  a  different  grantee,  and  bore  date  the  next  day  after  the  first,  purported  to  convey 
the  like  quantity  of  acres,  adjoining,  on  one  side,  the  land  described  in  the  other. 
Among  the  boundaries,  one  line  ran  from  a  heap  of  stones,  northwestwardly  seven  rods, 
to  a  heap  of  stones,  "  at  the  shore,  <&e.,  at  WiUiam  ElweU's  corner,  so  called,  thence  by  the 
shore,"  to  the  land  conveyed  in  the  first  deed.  The  court  held,  that  none  of  the  monu- 
faents  having  been  located,  the  deeds  only  carried  the  land  prima  facie  to  the  high-water 
mark.  They,  however,  suggested,  for  the  benefit  of  the  plaintiff,  if  he  should  again  try 
the  cause,  that  this  construction  might  be  varied  by  parol.  "  In  the  second  deed,"  they 
said,  "  a  boundary  line  is  described  to  run  to  a  heap  of  stones  by  the  shore,  at  MweU's 
corner.  The  shore  has  two  sides,  high-water  mark,  and  low-water  mark.  MweU's  corner 
is  described  as  a  known  monument.  If  it  is  at  low-water  mark,  it  is  by  the  shore,  as  well 
as  if  it  was  at  high- water  mark.  Now,  if  it  be  a  fact  that  this  corner  was  a  known  monu- 
ment at  low-water  mark,  the  plaintiff  might  be  admitted  to  prove  it  by  oral  testimony. 
Then  the  boundary  line,  running  to  ElweU's  corner,  would  cross  the  flats  at  low- water 
mark ;  and  the  next  boundary  line  running  by  the  flats,  must  run  by  the  same  side  of  the 
flats  on  which  MweU's  corner  stands ;  and  thus  the  flats  would  be  included  by  the  bound- 
aries of  the  land  conveyed  by  the  second  deed.  And  further,  from  this  fact,  the  first 
deed  would  receive  a  different  consideration,  as  it  was  executed  by  the  same  grantor. 
For,  as  the  boundary  line  running  from  ElweU's  corner,  runs  to  the  land  conveyed  by  the 
first  deed,  if  that  line  run  by  the  low-water  mark,  then  the  land  conveyed  by  the  first 
deed  must  also  extend  to  the  low-water  mark ;  and  we  should  presume  that  the  word 
shore  was  used  untechnically,  and  without  legal  accuracy,  as  importing  low-water  mark." 
See  further,  the  case  of  Waterman  v.  Johnson,  13  Pick.  261,  stated  post,  note  516. 

Where  a  mortgage  described  the  premises  as  two  hundred  and  forty-five  acres  of  land 
on  which  A.  V.  then  (at  the  date  of  the  mortgage)  lived,  bounded  according  to  two  deeds  to 
A.  V.  from  0.  and  P.,  which  latter  deeds  embraced  865  acres ;  held,  that  proof  showing 
a  son  of  A.  T.,  in  the  acjtual  and  visible  occupancy  of  100  acres,  parcel  of  the  365  ac^es, 
at  the  very  time  the  mortgage  was  given  (the  100  acres  having  been,  before  that, 
*731  defined  and  set  off  to  the  son  under  a  gift  *from  A.  V.),  was  admissible  not  only, 
but  the  jury  might  infer  from  it  that  the  one  hundred  acre  piece  was  not  parcel  of 
the  land  mortgaged.  Venable  v.  McDonald,  4  Dana's  R.  436.  See  Leland  v.  Stone,  10 
Mass.  R.  459,  stated  post,  note  516.  See  also  Harlow  v.  Thomas,  15  Pick.  66,  and  other 
cases  in  connection  with  it,  ante,  note  487. 

Where  the  plaintiff  sued  on  a  general  warranty,  in  writing,  of  the  soundness  of  a  slave, 
and  the  defect  complained  of  was  in  one  of  the  arms  ;  the  defendant  was  allowed  to  prove, 
by  parol,  the  circumstances  and  condition  of  the  slave  at  the  time  of  the  sale,  and  what 
then  passed  between  the  parties,  so  as  to  establish  that  the  defect  was  open  and  visible 
not  only,  but  communicated  to  the  plaintiff;  and  held,  that  such  being  the  case,  the 
defect  was  not  covered  by  the  general  warranty.  Schuyler  v.  Russ,  2  Cain.  R.  202.  See 
post,  note  516. 

(The  title  and  situation  of  property  insured,  and  the  knowledge  of  the  insurer  qualifying 
the  warranty,  may  be  shown  by  parol.  Bid  well  v.  North  West.  Ins.  Co.  24  N.  Y.  302; 
so,  the  identity  of  a  parcel  of  personal  property  may  be  established  by  parol  evidence. 
Galen  v.  Brown.  22  N.  Y.  37 ;  so,  also,  in  respect  to  a  written  contract  for  the  sale  of 
plaintiff's  farm,  without  describingit.  Brinkerhoff  v.  Olp,  35  Barb.  27 ;  so,  where  a  testator 
devised  all  his  back  lands  ;  Ryerss  v.  Wheeler,  22  Wend.  148.  In  these  and  in  like  cases, 
parol  evidence  is  admitted  for  the  purpose  of  applying  the  written  terms  to  the  subject 
matter  of  the  instrument.    Bennett  v.  Pierce,  28  Conn.  315  ;  post,  p.  749.) 

Where  a  riglit  of  way  granted  is  prima  fa/Ac  obscure,  the  state  of  the  premises  at  the 
time  of  the  grant  may  be  proved,  in  order  to  see  whether  it  has  or  has  not  been  sufficiently 
described.     See  Osborn  v.  Wise,  7  Carr.  &  Payne,  761 ;  Comstock  v.  Van  Dusen,  5  Pick.  166. 
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In  Pennsylvania,  the  defendants,  a  canal  company,  were  sued  for  injuries  done  by 
them  to  the  plaintiff's  lands,  in  constructing  their  canal.  On  the  trial,  they  relied  on  a 
sealed  contract,  by  which  they  agreed  to  purchase,  and  the  plaintiff  to  sell,  at  a  fixed 
price  per  acre,  the  land  which  might  be  occupied  by  the  canal,  then  about  to  be  made  ;  the  pur- 
chase money  to  be  paid  as  soon  as  the  quality  of  land  should  be  ascertained,  and  the  deed 
inade  out ;  held,  admissible  for  the  plaintiff  to  prove  that,  at  the  time  of  making  the  con- 
tract, the  line  or  route  of  the  canal  was  designated  by  stakes  set  up  through  the  plaintiff's 
lands,  and  in  this  way  identify  the  lands  in  reference  to  which  the  contract  was  made,  so 
as  to  lay  the  foundation  for  proving  damages  beyond  the  lands  agreed  to  be  sold,  Bertscb 
V.  The  Lehigh  Coal  and  Nav.  Co.,  4  Rawle,  130. 

The  manner  in  which  property  has  been  used  and  enjoyed,  may  be  important,  in  con- 
nection with  its  visible  marks,  condition,  &c.  In  the  case  of  personal  property,  even  its 
accidental  or  temporary  locality  at  the  date  of  the  instrument,  may  exert  a  decisive  influ- 
ence on  the  question  of  construction ;  especially,  when  connected  with  proof  of  the  ranh 
and  occupation  of  the  party.  By  a  will  of  a  musical  instrument  maker,  giving -his 
household  fwmiture,  a  piano  forte  might  or  might  not  pass,  according  to  the  circumstance 
of  its  being  in  his  dwelling-house  or  in  his  warehouse.  See  Pratt  v.  Jackson,  1  Bro.  P. 
C,  223.  A  bequest  of  jewels  by  a  nobleman  would  pass  all ;  but  if  by  a  jeweler,  it  would 
not  pass  those  he  had  in  his  shop.  Colpoys  v.  Colpoys,  Jacob,  451,  said  by  master  of  the 
Rolls.  If  a  person  of  rank  buys  a  service  of  plate  suitable  to  his  quality,  and  never  Uses 
it,  yet  it  may  pass  as  household  furniture.  Kelly  v.  Powlet,  Ambl.  610.  A  tradesman 
has  a  dozen  of  silver-handled  knives  and  forks,  which  he  commonly  uses,  and  has  besides 
a  service  of  plate,  which,  perhaps,  he  bought  as  a  good  bargain  ;  the  service  would  not 
pass  as  household  furniture.  Id.  See  Bunn  v.  Winthrop,  1  John.  Ch.  K.  329.  In  Le 
Farrant  v.  Spencer  (1  Ves.  sen.  97),  a  captain  of  an  East  India  ship  gave,  by  will,  "all  his 
household  furniture,  linen,  plate  and  apparel,  whatsoever."  The  testator  died  possessed 
of  plate,  India  and  dimity  goods,  and  some  rough  diamonds.  Lord  Hardvricke  directed  a 
reference  to  the  master  to  distinguish  what  goods  he  had  for  his  own  domestic  use,  and 
what  for  trade  or  merchandise,  "  without  which,"  he  said,  "  it  was  impossible  to  -deter- 
mine the  extent  of  the  bequest."  Where  there  is  a  gift  of  the  testator's  stock,  that  is 
ambiguous;  it  has  different  meanings  when  used  by  a  farmer  and  a  merchant.  Colpoys 
V.  Colpoys,  Jacob,  451,  said  per  master  of  the  Rolls. 

The  following  cases  show  how  evidence,  in  respect  to  the  mode  of  use,  &c.,  may  affect 
instruments  relating  to  real  property.  A  testator,  by  his  will,  devised  his  plantation  on 
John's  Island,  containing  five  hundred  and  forty  acres.  He  had  two  tracts  on  John's 
Island,  one  of  cleared  laud,  which  he  planted,  containing  three  hundred  and  ninety  acres ; 
and,  at  the  distance  of  two  or  three  miles,  a  tract  of  pine  laud,  containing  one  hundred 
and  forty-seven  acres.  Parol  evidence  was  received  to  show  that  the  tract  of  pine  land 
had  always  been  used  with  the  other,  and  was  necessary  to  it ;  that  the  two  tracts  had 
■  always  been  considered  to  form  one  plantation  ;  and  that  the  testator's  son  and  heir-at-law 
had  admitted  the  right  of  the  devisee  to  both  ;  and  these  facts  were  held  to  establish  the 
intent  of  the  testator  to  pass  both  tracts  under  the  devise.  Wilson  Adm'r  ads.  Robertson 
Harp.  Eq.  R.  56.  The  term  appurtenances,  which  generally  carries  whatever  is  "  usually 
letten  or  occupied  with  the  land  "  (Plow.  170),  is  a  plain  instance  of  ambiguity,  calling 
for  the  aid  of  extrinsic  evidence ;  and  parol  proof  must  be  allowed  to  ascertain  what  is 
within  the  term,  unless  the  extent  of  the  claim  appears  on  the  face  of  the  instrument- 
and  even  then,  to  ascertain  what  waters,  what  dams,  or  what  races  have  been  used 
*732  and  'occupied  as  appertaining  to  the  property  purchased,  such  evidence  will  in 
many  cases,  be  necessary.  Hall  v.  Benner,  1  Pennsylv.  R.  402,  409. 
Thougjh  a  testator,  having  freehold  and  leasehold  property  in  the  same  place,  by  a 
devise  of  his  lands  and  tenements  in  that  place,  passes  only  his  freehold  lands ;  or  by 
a  devise  of  his  messuages,  lands  and  tenements  in  that  place  to  uses  applicable  only  to 
freehold  property,  may  be  considered  as  intending  to  devise  only  his  freehold  property 
(Rose  v.  Bartlett,  Cro.  Car.  392,  cited  by  Sir  John  Leach,  in  Hobson  v.  Blackburn  1  M  & 
K.  579  ;  Thompson  v.  Lady  Lawley,  2  Bos.  &  Pul.  303) ;  yet  a  different  construction  may 
be  put  upon  the  will,  and  the  leasehold  pass,  if  a  different  intention  can  be  collected  from 
the  circumstance  of  the  leasehold  property  being  blended  in  enjoyment  with  the  freehold 


[Huntingtower,  and  Standen  v.  Standen,  cited  and  commented  on  in  the  iudsrment  of 
Miller  v.  Travers,  post,  note  518  ;  Lane  v.  Earl  of  Stanhope,  6  T.  Rep.  845 

The  nature  and  value  of  the  interest,  which  the  party  had  in  the  property  designated 
may  be  very  material.  See  Jackson  ex  dem.  Murphy  v.  Van  Hoesen,  4  Cow  R  325  Sud' 
pose  a  testator  should  use  the  words  "  all  my  estate  and  property  in  manufactories  •"  or 
"  all  my  wharf  property ;"  or  "  all  my  ferry  estate."  There  being  many  mannfactu'rinir 
corporations,  in  the  case  first  put,  it  would  be  uncertain  whether  the  testator  intended 
stock  in  manufacturing  corporations,  which  is  personal  property,  or  an  estate  in  lands  and 
buildmgs  employed  as  manufactories.  So  there  being  many  incorporated  wharf  comna 
mes,  holding  property  of  great  value,  it  would  be  uncertain  in  the  second  case  put 
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whether  the  testator  intended  shares  in  a  corporation,  or  an  estate  in  fee  simple.  So  of 
the  ferry  estate,  it  would  be  uncertain  whether  it  meant  a  chattel  interest  in  the  franchise 
of  a  ferry,  or  a  farm  and  house,  used  in  connection  with  the  ferry,  and  thus  denominatefl. 
In  all  these  cases,  it  seems,  evidence  aliunde  may  be  resorted  to  to  show  the  situation  and 
circumstances  of  the  testator,  in  reference  to  the  property  devised,  and  thus  explain 
and  apply  the  description.  Per  Shaw,  C.  J.,  in  Brown  v.  Thorndike,  15  Pick.  400,  401. 
See  Lsfifingwell  v.  Elliott,  g  Pick.  455,  stated  ante,  note  487. 

In  Ellsworth  v.  Buckmyer  (1  Nott  &  McCord,  151),  it  was  held,  that  where  the  words 
in  a  will  are  susceptible  of  reference  to  a  freehold  in  lands,  or  rents  which  had  previously 
accrued,  parol  evidence  was  admissible  to  show  that  there  were  no  rents  or  income,  or 
very  little,  upon  which  the  will  could  operate,  and  therefore  that  an  estate  in  the  land 
was  meant. 

A  somewhat  striking  case  is  that  of  Wardsworth  v.  Ruggles,  6  Pick.  R.  63.  There,  a 
testator  bequeathed  to  his  wife,  "  all  rents  in  arrear,  on  the  real  estates  at  Lynn."  It 
appeared  that  the  real  estates  mentioned  were  not  the  property  of  the  testator,  but 
belonging  to  the  wife  ;  and  memoranda,  written  and  signed  by  the  former,  and  his  acts, 
were  resorted  to,  to  show  that  he  meant,  not  merely  rents  unpaid  by  the  tenants,  but  all 
the  money  he  had  ever  received  for  rent  or  otherwise  from  the  Lynn  property,  together 
with  interest. 

Where  persons  are  described  or  referred  to  in  a  writing,  it  may  be  material  to  inquire 
as  to  their  situation  and  circumstances  at  the  time  ;  their  relation  to  the  maker  of  the 
instrument ;  the  state  of  feeling  which  had  subsisted  between  the  latter  and  them,  pre- 
viously ;  and  a  more  or  less  minute  acquaintance  with  the  domestic  condition  of  the 
maker,  his  family,  &c..  &c.,  is  also  frequently  requisite  to  the  true  interpretation  of  his 
words.  The  influence  of  circumstances  of  the  above  nature  will  be  seen  by  examining 
several  of  the  cases,  ante,  note  451  and  post,  note  519.  Wilde's  case  (6  Coke's  Rep.  lU), 
relating  to  a  devise  to  one  and  his  chUd/ren,  also  furnishes  a  familiar  example.  The  word 
children,  as  there  employed,  was  equivocal;  it  might  have  been  used  as  a  word  of  limita^ 
tion,  and  then  the  estate  would  be  an  estate  tail  to  the  father,  or  it  might  have  been 
inteuded  as  a  word  of  purchase,  and  then  the  estate' would  be  a  joint  life  estate  to  the 
father  and  children.  It  was,  therefore,  necessary  to  resort  to  matters  dehors,  and  inquire 
whether  the  devisee  had  children  or  not,  at  the  time,  and  according  to  this  fact,  intro- 
duced by  parol  evidence,  the  words  of  the  will  would  have  one  or  the  other  construction. 
See  this  case  stated  and  approved  by  Shaw,  C.  J.,  15  Pick.  400.  Prima  facie,  the  term 
children  in  such  cases  shall  be  taken  to  be  a  word  of  purchase  ;  but  extrinsic  circumstan- 
ces may  show  it  to  be  a  word  of  limitation.  Sander's  Case,  4  Paige,  293  ;  Oates  v.  Jack- 
son, 2  Strange,  172.  The  term  "  children"  may  be  construed  to  mean  grandchildren, 
there  being  no  children  in  the  primary  sense  of  the  word.  See  Ewing's  Heirs  v.  Hand- 
ley's  Ex'rs,  4  Litt.  R.  349  ;  Izzards  v.  Izzards'  Ex'rs,  2  Dess.  Eq.  R.  303  ;  Devereaux 
»723  V.  *Barnwell,  1  Id.  497  ;  Drayton  v.  Drayton,  Id.  329  ;  Tier  v.  Pennell,  1  Edw.  Ch. 
R.  354.  So,  of  course  step-children  may  come  in,  but  if  there  be  children  in  the 
primary  sense,  parol  evidence,  it  has  been  held,  is  not  admissible  to  show  that  step-chil- 
dren were  intended.  Fouk  v.  Kemp,  5  Harr.  &  John.  135.  The  word  child,  prima  facie, 
means  a  legitimate  child ;  and  if  there  be  a  legitimate  child,  an  illegitimate  child  cannot 
be  proved  to  have  been  intended.  If  it  be  shown  aliunde  that  there  was  no  legitimate 
child,  this  along  with  other  extrinsic  circumstances,  may  vary  the  interpretation  of  the 
term,  so  as  to  embrace  within  it  an  illegitimate  child.  So  with  regard  to  the  term  chil- 
dren. See  Wigram  on  Extr.  Ev.  29,  43 ;  Gardner  v.  Heyer,  2  Paige's  R.  11.  If  the  des- 
cription be  children  of  A.  B.,  though  in  the  first  instance  legitimate  children  only  shall 
be  intended,  yet  if  it  be  shown  that  A.  B.  had,  at  the  time  the  will  was  made,  one  legiti- 
mate and  one  illegitimate  child,  and  that  the  latter  had  acquired  the  reputation  of  being 
the  child  of  A.  B.,  this  will  allow  the  illegitimate  child  to  take  with  the  other.  For  the 
one  letfitimate  child  will  not  satisfy  the  word  "  children."  Gill  v.  Shelley,  2  Russ.  &  M. 
336.  See  this  case  in  connection  with  Wilkinson  v.  Adam,  1  Ves.  &  B.  462 ;  13  Price,  470. 
Further  as  to  the  extrinsic  circumstances  which  will  let  in  illegitimate  children,  see 
Woodhouslie  v.  Dalrymple,  2  Mer.  419 ;  Beachcroft  v.  Beachcroft,  1  Madd.  430 ;  Bayley  v. 
Snelham,  1  Sim.  &  Stu.  78. 

Under  different  circumstances,  the  word  "  family  "  may  mean  a  man's  household,  con- 
sisting of  himself,  his  wife,  children  and  servants ;  it  may  mean  his  wife  and  children,  or 
his  children,  excluding  his  wife  ;  or  in  the  absence  of  wife  and  children,  it  may  mean  his 
brothers  and  sisters,  or  his  next  of  kin ;  or  it  may  mean  the  genealogical  stock  from  which 
he  may  have  sprung.  All  these  applications  of  the  word,  and  some  others,  are  found  in 
common  parlance  ;  and  in  expounding  it  in  a  case  of  a  will,  the  meaning  in  which  a 
testator  employed  the  word  most  be  gathered  by  considering  the  circumstances  and  situ- 
ation in  which  he  was  placed,  the  object  he  had  in  view,  and  the  context  of  the  will.  Per 
Lord  Langdale,  in  Blackwell  v.  Bull,  1  Keen,  176.  See  18  John.  R.  402,  408.  Accord- 
ingly, where  a  testator  made  his  will  and  thereby  directed  that  his  business  as  a  cheese- 
monger should  be  carried  on  by  his  wife,  "  Sarah  Bull,  and  his  son  John,  jointly,  for  the 
mutual  benefit  of  his  family ;"  and  then  died  shortly  after,  leaving  his  widow  Sarah,  and 
the  said  John  Bull  with  five  other  children,  infants ;  held,  that  the  widow  as  well  as  the 
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childrea  were  comprised  in  the  word  family.  Blackwell  v.  Bull,  supra.  An  ineffectual 
attempt  was  made  to  ascertain  the  sense  in  which  the  testator  used  the  word  family  in 
Doe  ex  dem.  Hayter  v.  Joinville  (3  East.  173).  and  the  will  declared  void  by  reason  of  the 
ambiguity.    Sea  further,  Harlanl  v.  Trigg,  1  Bro.  Cli.  E.  153  ;  Nowlan  v.  Nelligan,  Id.  491. 

Thj  ward  sj/i,  rasiaj  an  im  n^iiata  dsscinlmt,  there  beiig  nothing  to  CDntrol  its 
primary  significitiou  ;  but  it  may  have  other  applic:itions  where  extrinsic  circumstances 
show  that  it  could  not  have  been  used  in  this  sense.  Sej  Wigram  on  Extr.  Ev.  30  ;  Steele 
V.  Barrier,  1  Freem.  393  and  477 ;  8  Vin.  Abr.  310.  pi.  9.  If  a  deed  be  to  "A.  B.  and  son," 
the  former  having  several  sons,  and  it  appears  that,  at  the  date  of  the  deed.  A.  B.  and  one 
of  the  sins  werj  in  partuarship,  and  that  "  A.  B.  and  son  "  was  the  style  of  tlie  firm  ;  this 
will  identify  the  son  intended.  Semble,  Hoffman  v.  Porter,  3  Brock.  R.  157,  159.  If  a  deed 
should  be  made  to  the  grantor's  son  John,  of  the  house  in  which  he  (John)  lives,  and  it  turns 
out  that  the  grantor  had  two  sons  by  that  name  ;  yet  if  one  was  in  Europe,  at  the  date  of 
the  deed,  and  the  other  in  the  house,  there  could  be  no  doubt  as  to  which  was  intended. 
Barkley  v.  B.irkley,  1  M'Cird's  R.  273.  See  per  Danman,  C.  J.,  in  Richardson  v.  Watson, 
4  Barn.  &  Adol.  787  ;  S.  C  ,  1  Nev.  &  Mann.  567.  Where  a  dispute  is  whether  a  deed  of 
conveyance  was  intended  for  one  or  two  persons  bearing  the  same  name,  an  inquiry  into 
the  circumstances  attending  the  negotiation  for  the  deed,  and  its  execution,  would 
obviously  in  most  instances  be  decisive.     See  Colt  v.  Starkweather,  8  Conn.  R.  289. 

The  cases  of  inaccurate  description  of  persons  or  things,  cited  post,  (notes  518,  519, 
530),  are  mostly  very  strong  illustrations  of  the  extent  to  which  extrinsic  inquiry  into 
cotemporaneous  circumstances  may  go,  with  a  view  to  a  right  interpretation  and  applica- 
tion of  the  language  of  an  instrument.  We  saw  by  those  cases  that  a  description,  though 
false  in  part,  may  with  reference  to  extrinsic  circumstances,  be  absolutely  certain,  or  at 
least  sufficiently  so,  to  enable  the  court  to  identify  the  person  or  subject  matter  intended. 
See  also  note  518,  and  the  judgment  in  Miller  v.  Traver.-s,  there  stated. 

Various  other  cases  illustrate  the  general  doctrine  above  considered,  with  respect  to  the 

necessity  ot  looking  out  for  the  instrument,  to  the  circumstances  attending  its  execution, 

and  all  the  facts  to  which  its  terms  either  expressly  or  tacitly  refer.  Almost  every 

*734   writing,  indeed,  refers*  in  oneof  these  ways  to  extrinsic  circumstances,  the  knowledge 

of  which  is  in  a  greater  or  less  degree  important  to  its  just  interpretation. 

Thus,  a  bequest  of  a  female  sJao*  and  her  increase,  may  laean  future  increase,  or  clnldTen. 
already  born;  and  evidence  of  the  circumstances  of  the  testator  with  regard  to  his  slaves, 
as  well  as  of  the  condition  and  situation  of  the  slave  in  question,  is  admissible  to  explain 
and  apply  it.  Reno's  Ex'r  v.  Davis,  4  Hen.  &  Munf.  383;  Puller's  Ex'r  v.  Puller,  3 
Rand.  83. 

Tlie  word,  "freight"  has  several  meanings  in  common  parlance;  and  if,  by  a  written 
contract,  a  party  were  to  assign  his  freight  in  a  particular  ship,  parol  evidence  might  be 
admitted  of  the  circumstances  under  which  the  contract  was  made,  to  ascertain  whether 
it  referred  to  goods  on  board  the  ship,  or  an  interest  in  the  earnings  of  the  ship ;  in  other 
words,  to  show  in  which  sense  the  parties  intended  to  use  the  term.  Said  per  Story,  J., 
in  Peish  v.  Dickson,  1  Mason,  10,  13. 

In  Simpson  v.  Henderson  (1  Mood.  &  Malk.  300),  in  an  action  for  a  breach  of  covenant 
that  a  ship  should  take  goods  on  board  "  forthwith,"  Lord  Tenterden,  admitting  that  the 
word  in  strictness  meant  "  immediately,  received  evidence  of  the  circumstances  of  the  ship, 
and  the  situation  of  the  parties,  to  show  that  it  could  not  have  been  used  in  that  sense. 
"  It  was  known  to  both  parties  that  the  ship  needed  some  repairs,  at  least  to  be  coppered, 
and  some  time,"  he  said,  "  must  be  allowed  for  that."  See  Ely  v.  Adams,  19  John.  313, 
and  other  cases  relating  to  S.  P.,  stated  in  note  516. 

If  A.  grant  one  an  annuity  of  £10  a  year /or  counsel,  in  case  he  be  a  physician,  it  will  be 
understood  of  his  counsel  in  physic ;  if  a  lawyei;,  in  law  ;  and  so  in  any  other  profession 
Pow.  on  Con.  384,  385 ;  3  Dane's  Abr.  576,  §  11. 

The  certificate  of  a  notary,  stating  that  notice  of  protest  was  put  in  the  post-office,  may 
be  explained  by  showing  at  what  post-office  the  notice  was  mailed.  Gale  v  Kemper's 
Heirs,  10  Lou.  R.  (Curry)  305. 

In  Virginia,  a  writing  signed  by  B.,  C.  and  D.,  reciting  that  A.,  a  constable,  had  levied, 
&c.,  that  the  sale  had  been  forbidden,  &c.,  and  then  set  out  a  promise  to  indemnify,  &c.' 
agreeably  to  law,  without  specifying  the  acts  which  A.  was  to  do,  and  against  which  he  was 
to  be  indemnified;  held,  that  A.  might  prove  the  fact  of  the  writing  having  been  executed  and 
delivered  to  him  on  the  day,  and  at  the  place  of  sale,  &c.,  and  thus  make  it  an  agreement  to  in- 
demnify him  for  reinoving  and  selling  the  property.  Crawford  v.  Jarrett's  Ad'mr  3  Leigh,  660. 

A  submission  to  abide  the  award  "of  the  arbitrators  now  about  to  sit,"  may  be  shown 
by  resorting  to  the  circumstances  under  which  it  was  executed,  to  have  been  intended  as 
a  submission  to  certain  individuals,  with  power  to  call  an  umpire.  "  It  is  renderintr  cer- 
tain by  parol,  that  which  the  parties  did  not  intend  to  make  certain  by  writin"-."  Sharp 
V.  Lipsey,  3  Bail.  R.  113.  A  note  is  payable  to  commissioners,  &c.,  without  naniing  them  ; 
parol  evidence  showing  who  tlie  commissioners  at  the  time  were,  may  be  received  to 
indentify  the  payees,  Mundine  v.  Crenshaw,  3  Stew.  &  Port.  87.  (See  United  States  v 
White,  2  Hill  R.  59.) 

Where  a  policy  of  insurance  purports  to  have  been  effected  on  account  of  owners,  with- 


6K0.  II.]  To  Identify  Persons  or  Things.  609 

out  designating  tte  particular  owners  intended ;  evidence  of  tlie  circumstances  attending 
the  execution  of  the  policy  is  admissible  to  show  that  less  than  the  whole  number  of 
owners  was  intended.  Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  561 ;  S.  C,  4  Id.  75.  None  but 
an  owner,  however,  can  be  shown  within  the  intention.  Id.,  4  Wend.  79,  per  Walworth, 
Chancellor.  See  silso  Lawrence  v.  Van  Home,  1  Cain.  B.  276  ;  Murray  v.  The  Columbia 
Ins.  Co.,  11  Jolins.  R.  311 ;  Lawrence  v.  Sebor,  3  Cain.  R.  203 ;  Foster  v.  The  United 
States  Ins.  Co.,  11  Pick.  85  ;  Turner  v.  Burrows,  5  Wend.  541 ;  ante,  p.  664. 

Where  an  instrument  of  compromise  recited  that,  whereas  great  diffieulties  had  arisen, 
&c.,  and  the  subject  of  the  difficulties  were  not  distinctly  set  out  so  as  to  render  it  certain 
whether  a  particular  thing  afterwards  drawn  in  controversy  was  actually  included  in  the 
compromise  ;  held,  that  parol  evidence  of  the  difficulties  previously  existing  was  admissi- 
ble in  order  to  identify  those  intended  to  be  settled  by  the  writing.  And  the  refusal  of 
the  party,  for  a  time,  to  sign  the  writing,  because  it  would  preclude  the  claim  now  set  up, 
was  regarded  as  strong  proof  against  him  of  the  fact  of  its  being  one  of  the  difficulties 
intended  to  be  embraced  within  the  compromise.    Wood  v.  Lee,  5  Monroe,  59,  60. 

In  South  Carolina  Society  v.  Johnson  (1  McGord's  R.  41),  an  action  of  debt  was  brought 
against  the  defendant  as  one  of  the  sureties  of  P.  T.,  on  a  bond  for  the  faithful  performance 
of  the  duties  of  P.  T.  as  treasurer  of  the  South  Carolina  Society.  P.  T,  was  elected 
*725  treasurer  in  *1808,  and  had  continued  to  be  re-elected  from  year  to  year,  down  to 
1814.  The  bond  was  given  on  his  first  election,  and  since  then  no  other  bond  had 
been  taken.  The  defendant  was  a  member  of  the  society.  There  was  nothing  on  the  face 
of  the  bond,  showing  how  long  its  obligations  were  to  continue ;  and  the  default  com- 
plained of  did  not  occur  until  after  1813.  The  court  held,  that  the  duration  of  the  bond 
must  be  measured  by  the  term  of  office — that  it  should  be  construed  as  it  would  have  been 
at  the  time  of  its  creation — and  it  being  shown  aliunde  that  according  to  the  rules  of  the 
society,  the  treasurer  was  to  be  elected  annually,  the  defalcation  in  question  was  adjudged 
not  to  be  covered  by  it ;  and  this  although  the  bond -contained  no  express  reference  to  the 
rules  of  the  society,  and  there  was  some  evidence  going  to  show  that  it  was  the  practice 
of  the  society  not  to  take  new  bonds  on  re-elections  of  the  same  officer.  The  case  was 
precisely  the  same,  it  was  said,  as  though  the  general  law  had  fixed  the  duration  of  the 
office ;  for  the  rules  of  the  sodety  are  a  law  to  its  members.  The  court  referred  to 
several  English  cases,  in  support  of  the  view  taken,  and  also  to  Commissioners  of  Public 
Accounts  V.  Greenwood  (1  Dess.  Eq.  R.  450),  as  directly  in  point.  They  considered  Hughes 
V.  Smith  (5  John.  R.  168),  as  the  strongest  one  in  favor  of  the  plaintiff;  but  the  learned 
judge,  who  delivered  the  opinion,  doubted  that  case.  He  said,  however,  that  it  was  even 
deducible  from  Hughes  v.  Smith,  that  if  the  office  of  deputy  had  expired  with  that  of  the 
sheriff,  or  if  he  had  been  actually  re-appointed,  the  obligation  of  the  bond  would  have 
ceased. 

The  following  case  seems  to  belong  to  that  class  allowing  a  resort  to  circumstances  con- 
nected with  the  subject  matter  or  thing  to  which  a  written  instrument  relates,  with  a 
view  of  ascertaining  the  meaning  of  its  terms.  The  defendant,  who  had  contracted  in 
writing  to  erect  certain  houses  at  stipulated  prices  {semMe),  claimed  on  the  trial,  that  the 
roofs,  which  were  shed  roofs,  should  be  allowed  as  extra  work.  The  contract  was  silent 
as  to  the  kind  of  roofs ;  and  the  defendant,  to  preclude  the  supposition  of  the  shed  roofs 
being  contemplated  by  the  contract,  offered  the  testimony  of  an  architect,  "  as  to  the  price 
paid  for  erecting  the  houses  described  ;"  probably  (for  the  case  is  imperfectly  reported), 
the  testimony  was  designed  to  show  that  the  price  paid,  or  agreed  upon,  was  strikingly 
inadequate,  if  shed  roofs  were  intended.  The  evidence  was  excluded  on  the  trial ;  and  on 
this  ground  the  verdict  was  set  aside  and  the  cause  remanded,  with  directions  to  the 
judge  to  hear  the  testimony.  Thompson  v.  Brothers,  5  Mill.  Lou.  Rep.  275.  The  court 
treat  the  case  as  presenting  latent  ambiguity ;  and  they  say — "  If  a  house  be  let  or  leased 
on  a  given  rent,  without  saying  fl%ether  it  be  a  monthly  or  yearly  one,  parol  evidence  is 
certainly  admissible  to  establish  that  the  rate  manifests  that  the  parties  contemplated  a 
yearly  one."    Id.  379.    See  Krider  v.  Lafferty,  1  Whart.  R.  317. 

A  doctrine  analogous  to  that  of  some  of  the  foregoing  cases,  allowing  you  to  identify 
matters  described  or  referred  to  in  a  general  way,  applies  frequently  where  a  record  is 
introduced  to  prove  a  former  suit,  and  from  the  generality  of  the  pleadings,  it  is  left 
doubtful  what  matters  in  particular  are  tried  and  determined.  See  ante,  note  293  ;  also 
ante,  note  262  ;  Lampton  v.  Jones,  5  Monroe,  335,  236,  237.  So  as  to  awards  upon  arbi- 
tiation,  where  the  submission  is  general  in  its  character.     See  ante,  note  408. 

In  allowing  evidence  aliunde  as  to  cotemporaneous  circumstances,  with  a  view  of 
explaining  ambiguities  in  instruments,  the  law  proceeds  upon  a  principle  akin  to  that 
which  prevails  in  the.  construction  of  statutes.  There,  courts,  in  cases  of  doubt,  institute 
an  inquiry  into  the  circumstances  cotemporaneous  with  the  making  of  the  statute — not 
only  into  the  law  upon  the  facts  to  which  it  professes  to  relate,  but  also  into  the  circum- 
stances which  make  the  interference  of  the  legislature  necessary.  See  Heydon's  Case,  3 
Coke's  R.  7  6  ;  Wells  v.  Porter,  2  Bing.  N  C.  729 ;  Devonshire  v.  Lodge,  7  Barn.  &  Cress. 
39.  But  evidence  of  cotemporaneous  circumstances  cannot  control  the  sense,  or  extend 
the  effect  of  a  ^atute,  beyond  what  a  fair  interpretation  of  the  words  will  warrant.  Accord- 
ingly, where  the  putative  father  "of  a  bastard  procured  the  passing  of  a  private  statute. 
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■whereby'  the  name  of  the  bastard  was  changed  to  that  of  the  father,  and  the  former  was 
declared  "  forever  hereafter  to  be  legitimated  and  made  capable  to  poFsess,  inherit,  and 
enjoy,  by  descent,  &c.,  as  if  he  had  been  born  in  lawful  wedlock  ;"  held,  that  the  bastard 
was  not  rendered  legitimate  to  any  particular  person ;  and  evidence  that  the  putative 
father  applied  for,  and  obtained  the  passage  of  the  act,  would  not  render  the  bastard  legit- 
imate as  to  him.    Drake  v.  Drake,  4  Dev.  R.  110,  116,  117.     See  post,  note  535. 

"  It  is  upon  the  principle  above  adverted  to,-  namely — that  all  writings  tacitly  refer  to 
the  existing  circumstances  under  which  they  are  made,  that  courts  of  law  admit 
*726  evidence  of  particular  *usages  and  customs  in  aid  of  the  interpretation  of  written 
instruments — whether  ancient  or  modern — whenever,  from  the  nature  of  the  case, 
a  knowledge  of  such  usages  and  customs  is  necessary  to  a  right  understanding  of  the 
instrument.  The  law  is  not  so  unreasonable  as  to  deny  to  the  reader  of  any  instrument 
the  same  ligbt  which  the  writer  enjoyed."  Wigram  on  Extr.  Ev.  57,  58  :  3  Ev.  Poth.  314. 
"  Parol  evidence  may  be  given  to  apply  the  written  contract  to  the  subject  matter — in  some 
instances  to  explain  expressions  used  in  a  peculiar  sense,  when  used  by  particular  persons 
and  applied  to  particular  subjects.  It  is  perfectly  r  ght  and  consistent  with  fair  dealing,  to 
give  effect  to  language  used  in  a  contract,  as  it  is  understood  by  those  who  make  use  of  it." 
Per  Savage,  C.  J.,  in  Boorman  v.  Johnston,  13  Wend.  573.  See  also  the  rule  laid  down  by 
Lord  Ellenborough  in  Robertson  v.  French.  4  East,  135,  stated  post,  in  these  notes  :  "  The 
true  and  appropriate  office  of  a  usage  is  to  interpret  the  otherwise  indeterminate  intentions 
of  the  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulations,  but  from  mere  presumptions  and  implication,  and  acts  of  a  doubtful 
nature.  It  may  also  be  admitted  to  ascertain  the  true  meaning  of  a  particular  word,  or 
of  particular  words  in  a  given  instrument,  when  the  word  or  words  have  various  senses, 
some  common,  some  qualified,  and  some  technical,  according  to  the  subject  matter  to 
which  they  are  applied."    Per  Story,  J.,  in  The  Schooner  Reeside,  2  Sumn.  R.  569,  570. 

Certain  usages  are  to  be  found  among  numerous  classes  in  relation  to  their  particular 
calling,  and  these  are  often  to  be  attended  to  in  the  interpretation  of  their  contracts. 
The  usage  explains  and  ascertains  the  intent ;  and  not  being  in  opposition  to  any  prin- 
ciple of  general  policy,  or  inconsistent  with  the  terms  of  the  instrument,  it  comes  in  very 
much  in  the  same  way  as  the  lex  loci  (1  Sumn.  R.  223),  and  incorporates  itself  with  the 
terms  of  the  writing.  The  general  doctrine  has  been  applied  most  frequently  to  mercan- 
tile contracts,  but  it  is  obviously  not  restricted  to  these,  but  extends  to  contracts  in  various 
other  departments  of  business,  mechanical,  professional,  agricultural,  &c..  &c.  Heald  v. 
Cooper,  8  Greenl.  33  ;  Williams  v.  Oilman,  3  Greenl.  276  ;  Barber  v.  Brace,  3  Conn.  R.  9  ; 
U.  States  V.  Arredondo,  6  Peters'  R.  715 ;  Gibson  v.  Culver.  17  Wend.  305,  306,  et  seq. ; 
Homer  v.  Dorr,  10  Mass.  R.  26 ;  Gordon  v.  Little,  8  Serg.  &  Rawle,  533 ;  Williams  v. 
Consequa,  1  Peters'  C.  C.  Reports,  225  :  Van  Ness  v.  Pacard,  3  Peters'  R.  148  ;  Teates  v. 
Pim,  1  Holt,  95,  S.  C,  2  Marsh.  R.  141,  6  Taunt.  446  :  Powell  v.  Horton,  3  Ring.  (N.  C.)  688  ; 
Harris  v,  Nicholas.  5  Munf.  R.  483  Yeaton  v.  Bank  of  Alexandria,  5  Crancli,  493  ■  Wood 
V.  Hickok,  3  Wend.  501 ;  Sewall  v.  Gibbs,  1  Hall's  R.  N.  Y.  S.  C.  603 ;  DePorest  v.  Fulton 
Fire  Ins.  Co.,  Id.  84  ;  Wait  v.  Fairbanks,  Brayt.  R.  7. 

In  an  action  for  a  breach  pf  covenant,  to  pay,  on  the  expiration  of  a  lease,  £60  per 
thousand  for  ten  thousand  rabbits,  which  the  plaintiff  covenanted  to  leave  on  a  warren  ; 
held,  that  parol  evidence  was  admissible  to  show,  that  by  the  custom  of  the  country,  a 
thousand  meant  one  hundred  dozen.    Smith  v.  Wilson,  3  Barn.  &  Adol.  738, 

*  *  In  Thompson  v.  Sloan  (33  Wend.  R.  71),  an  action  of  assumpsit  on  a  note  payable 
in  "  Canada  money,"  evidence  was  received  of  the  meaning  of  those  words,  as  understood 
by  brokers  and  others,  at  the  place  where  the  note  was  made.  And  see  Fish  v.  Hubbard's 
Adm'rs,  31  Wend.  651.  Seo  also  Hulbert  v.  Carver,  37  Barb.  63.  In  Hinton  v.  Locke  (5 
Hill's  N.  Y.  R.  437),  the  plaintiff  was  allowed  to  prove  a  custom  among  carpenters,  that 
ten  hours  constituted  a  day's  work,  and  that  wages  ^'  a  da's/  and  a  quarter  for  each 
natural  day  during  which  the  men  worked  twelve  hours  and  a  ludf,  were  properly 
charged  under  a  contract  to  pay  twelve  shillings  per  day  for  every  man  employed  in 
repairing  defendant's  house.  And  see  ante,  note  489  ;  Goodyear  v.  Oirden  4  Hill's  N  Y 
R.  104;  Dawson  V.  Kittle,  Id.  107.  ** 

So,  where  there  was  a  covenant  in  a  lease  of  coal  mines,  to  get  all  the  coal  lyino-  under 
certain  closes,  not  deeper  or  below  "  the  level  of  the  bottom  of  said  mine,"  it  was  held, 
that  parol  evidence  was  admissible  to  show,  that  among  miners,  "  level"  would  be  con- 
strued in  the  sense  of  geological  stratum,  and  might  therefore  mean  a  line  above  or 
below  the  horizontal  depth  of  the  bottom  of  the  mine  mentioned.  Clayton  v  Gregson 
4  Nev.  &  M.  602.  "  •        s      > 

Where  a  contract  was  made  between  coopers  and  log  dealers,  by  which  the  former 
agreed  to  pay  the  latter  three  dollars  for  each  and  every  thousand  feet  of  merchantable 
boards  that  certain  logs,  to  be  cut  by  the  latter,  and  deposited  on  Kennebeck  river  at  a 
given  point,  might  be  estimated  to  make;  the  plaintiffs,  who  were  the  log  dealers, 
insisted  that  the  contract  was  entered  into  in  reference  to  a  usage  among  persons  in  their 
line  of  business  along  the  Kennebeck  river,  to  estimate  the  quantity  of  boards 
*737  which  may  be  realized  from  a  log  or  lot  of  logs,  before  they  *w*e  sawed,  by  a 
scale  called  Brunswick  scale;  whereas,  the  defendants,  on  the  other  hand]  con- 
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tended  that  the  Brmisteick  scale  was  erroneous— that  the  plaintiffs  must  be  holden  to  the 
strict  quantity,  or  at  farthest,  to  an  estimate  by  another  scale  called  the  Learned  scale, 
which  they  said  was  more  exact  in  reference  to  the  logs  in  question.  Under  these  cir- 
cumstances the  court  held,  that  if  the  usage  existed„B.lleged  by  the  plaintiff,  and  was  so 
generally  understood  that  the  parties  in  contracting  must  be  presumed  to  have  had 
reference  to  it,  then,  an  estimate  according  to  the  Brunsiiyick  scale  should  control.  Heald 
V.  Cooper,  8  Greenl.  32. 

The  phrase,  "  mystery  and  an  of  tanning  business,"  in  an  indenture  of  apprenticeship, 
will  include  the  art  of  currying,  or  not,,  according  to  the  general  sense  of  the  place  where 
it  is  used;  in  Kentucky  the  tanning  business  includes,  it  seems,  the  entire  process  of 
making  leather.    Said  in  Barger  v.  Caldwell,  2  Dana,  130,  131. 

The  force  of  usage  is  most  fully  illustrated  by  the  cases  relating  to  the  construction  of 
bills  of  lading,  charter  parties,  policies  of  insurance,  and  other  contracts  of  a  commercial 
nature. 

Parol  evidence  was  held  admissible  to  show  that,  by  mercantile  usage,  the  term  roots, 
in  a  policy  of  insurance,  is  confined  to  such  as  are  perishable  in  their  nature  ;  and  that, 
therefore,  sarsaparUla,  not  being  perishable  in  this  sense,  though  a  root  within  the  gene- 
ral meaning  of  the  term,  was  not  embraced  by  the  memorandum  in  the  policy.  Coit  v. 
The  Commercial  Insurance  Co.,  7  John.  E.  385.  The  term  sea  letter,  contained  in  a  policy, 
may  be  shown  by  mercantile  usage  to  mean  "  certificate  of  ownership."  Sleight  v.  Harts- 
home,  8  John.  R.  531.  Whether  the  term  "  cargo,"  in  a  policy  of  insurance,  shall  embrace 
Uve  stock,  may  be  Settled  by  usage  among  insurance  companies.  AllegreVAdm'r  v.  The 
Maryland  Insurance  Co.,  2  Gill  &  John.  R.  136.  See  Chesapeake  Insurance  Co.  v.  Allegre's 
Heirs,  Id.  164. 

where  a  policy  provided  that  in  case  of  loss,  the  same  was  to  be  paid  in  in  ninety  days 
after  "proof  and  adjustment  thereof;"  held,  that  parol  evidence,  showing  what  papers 
were  by  usage  to  be  furnished  to  the  insurers  as  proof  under  such  a  provision,  was  admis- 
sible.   AUfigre  V.  The  Maryland  Insurance  Co.,  6  Harr.  &  John.  408. 

An  insurance  was  affected  on  a  ship  at  London,  insuring  the  ship  from  thence  to  the 
East  Indies,  the  ship  warranted  to  depart  with  convoy.  It  was  shown  that  the  ship  went 
from  London  to  the  Downs,  and  from  there  with  convoy,  and  was  lost.  The  defendant 
insisted  that  there  had  been  a  breach  of  the  warranty  by  departing  from  London  without, 
convoy.  Bed  per  Cur.,  the  clause  "  warranted  to  depart  without  convoy,"  must  be  con- 
strued according  to  the  usage  among  merchants — i.  «.,  from  such  places  where  convoys 
are  to  be  had,  as  the  Downs.  Lethulier's  Case,  2  Salk.  443.  See  also,  24  N.  Y.  302 ;  22 
N.  ¥.  37. 

Various  expressions  in  bills  of  lading  are  to  be  understood  in  reference  to  particular 
usages.  A  clean  bill  of  lading,  which  imports  that  the  goods  are  to  be  stowed  under  deck, 
may  be  construed  to  allow  a  stowage  upon  deck,  or  otherwise,  according  to  the  usage 
between  the  places  contemplated  by  the  contract  as  the  termini  of  the  voyage.  Senible, 
Cherry  v.  Holly,  14  Wend.  26 ;  Barber  v.  Brace,  3  Conn.  R.  9.  So  usage  may  authorize 
what  might  otherwise  be  considered  a  deviation  in  respecf  to  the  voyage.  See  Lawrence 
V.  McGregor,  1  Wright's  R.  193.  But  evidence  of  intent,  as  an  independent  fact,  by 
declarations,  &?.,  &c.,  would  not  be  admissible ;  for  the  intent  must  be  sought  in  the 
language  of  the  bill  of  lading  (see  Cherry  v.  Holly,  Barber  v;.  Brace,  and  Lawrence  v. 
McGregor,  supra) ;  except  so  far  as  it  is  to  be  deemed  a  mere  receipt.  See  Wood  v.  Perry, 
1  Wright's  R.  240.  See,  also,  Barrett  v.  Rogers,  7  Mass.  R.  297  ;  May  v.  Babcock,  4  Hamm. 
R.  334,  stated  ante,  note  131.  The  question  whether  a  local  usage  might  be  resorted  to, 
to  show  that  the  ordinary  exception  as  to  perils  of  the  seas,  in  a  bill  of  lading,  would 
include  an  injury  by  rats,  arose  in  Aymer  v.  Astor  (6  Cowen's  R.  663).  Savage,  C.  J., 
expressed  a  very  decided  opinion  in  the  affirmative.  'The  other  judge  dissented,  though 
upou  what  precise  ground  does  not  appear.  In  the  case  of  The  Schooner  Reeside  (2  Sumn. 
567),  the  bill  of  lading  specified  that  the  goods  were  "to  be  delivered  in  good  order  and 
condition,  dangers  of  the  seas  only  excepted ;"  and  the  point  was,  whether  a  local  usage 
between  New  York  and  Boston  (the  termini  of  the  voyage),  might  be  admitted  to  influ- 
ence the  contract  so  far  as  to  exempt  the  carriers  from  liability  for  all  damages  save  what 
arose  from  their  own  neglect.  Mr.  Justice  Story  excluded  the  usage,  on  the  ground  that, 
if  admitted,  it  would  go,  not  to  interpret  or  explain,  but  to  vary  and  contradict  the  con- 
tract.    The  same  doctrine  was  held  in  Turney  v.  Wilson,  7  Yerg.  340. 

The  phrase  "  British  weight,"  in  a  charter  party,  may  mean  gross  weight,  or  net 
*728  weight ;  and  *evidence  of  usage  is  admissible  to  show  which  was  meant.  Goddard 
V.  Bulow,  1  Nott  &  McCord,  45.  It  was  expressly  laid  down,  in  Taylor  v.  Briggs 
(2  Carr.  &  Payne,  535,  that  if  the  words  "  cotton  in  bails,"  used  in  a  charter  party,  had 
acquired  a  particular  meaning  in  regard  to  the  trade  between  Liverpool  and  Alexandria, 
to  which  trade  the  instrument  related,  such  meaning  should  apply. 

Various  other  phrases  and  expressions  may  be  be  applied  differently,  according  to  the 
subject  matter,  and  the  particular  usage  in  reference  to  it,  existing  at  the  time  of  the  con- 
tract ;  thus  what  shall  constitute  a  good  delivery  of  goods  at  a  particular  place,  no  con- 
signee being  named,  may  depend  upon  the  usage  in  that  place.  See  Galloway  v.  Hughes, 
1  Bail.  R.  553.    And  see,  as  to  the  meaning  of  the  term  "  deliver,"  Fumiss  v.  Hone,  8 
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Wend.  347.  The  tenn  "  coppered  ship,"  in  a  written  application  for  insurance,  may  have 
different  meanings  according  to  the  usage  at  diflerent  places.  Hazzaid  v.  The  New  Eng- 
land Marine  Ins.  Co.,  1  Snmn.  R.  218.  * 

In  Bold  V.  Eayner  (1  M.  &  W.  343),  evidence  of  mercantile  usagp  was  admitted,  that  a 
bought  note  of  goods  to  be  delivered  from  "the  Speedy  or  Charlot'te,  expected  to  arrive" — 
and  a  sold  note  of  the  goods  "  ex  Speedy  and  Charlotte  to  arrive" — meant  the  same  thing, 
and  that  the  seller  had  the  option  to  deliver  the  goods  from  either  vessel. 

For  other  cases  of  usage  relative  to  mercantile  contracts,  see  the  text ;  aJso  Gabay  v. 
Lloyd,  3  Barn.  &  Cress.  798 ;  Blackett  v.  Boyal  Exchange  Assurance  Co.,  2  Cromp.  &  3. 249'. 

EKlls  of  exchange  and  notes  are  no  exceptions  to  the  rule  in  regard  to  usage.  See  note 
to  Yeates  v.  Pirn,  1  Holt,  95.  Accordingly,  a  custom  among  banks  in  the  IHstrict  of 
Columbia,  to  demand  payment  on  thefimrth  day  after  a  note  became  due,  was  allowed  to 
be  shown  in  an  action  against  an  indorser,  and  he  was  held  liable,  though  by  the  settled 
rules  of  the  common  law,  he  would  have  been  discharged  by  reason  of  failure  to  make 
demand  on  the  third  day.  Renner  v.  Bank  of  Columbia,  9  Wheat.  581.  See,  also.  Bank 
of  Columbia  v.  Magruder's  Heirs,  6  Han.  &  John.  172,  180 ;  Bank  of  Washington  r. 
Triplett,  1  Peters'  R.  25  ;  Mills  v.  United  States  Bank,  11  Wheat.  431.  See,  farther,  as  to 
usages  at  particular  banks,  Kennebeck  Bink  v.  Page,  9  Mass.  R.  155 ;  Kennebeck  Bank 
V.  Hammatt,  Id.  159 ;  Widgery  v.  Monroe,  6  Id.  449 ;  Weld  v.  Qorham,  10  Id.  366  ; 
Blanchard  v.  Hilliard,  11  Id.  85  ;  Wentworth  v.  Chase,  Id.  87,  note;  Leavitt  v.  Simes,  3 
N.  Hamp.  R.  14, 16,  17  ;  Bank  of  Utica  v.  Smith,  18  John.  R.  230;  Loring-  v.  Gurney,  5 
Pick.  K.  16. 

*  *  But  see  Woodruff  v.  The  Merchants'  Bank  of  the  City  of  New  York,  25  Wend. 
673.  Evidence  was  received  at  the  trial,  of  a  usage  and  custom  of  merchants  in  the  city 
of  New  York,  that  a  draft  upon  the  cashier  of  a  bank,  payable  to  order,  and  by  him 
accepted,  was  a  check,  and  not  entitled  to  the  days  of  grace  allowed  on  promissory  notes 
and  bills  of  exchange.  On  a  motion  for  a  new  trial,  it  was  held  that  the  evidence  should 
not  have  been  received.  The  court  said,  that  "the  effectof  proof  of  usage,  as  given  in  this 
case,  if  sanctioned,  would  be  to  overturn  the  whole  law  on  thesubjectof  bills  of  exchange 
in  the  city  of  New  York.  We  need  scarcely  add,  even  if  the  witnesses  were  not  mistaken, 
and  the  usage  prevails  there,  as  testified  to.  it  cannot  be  allowed  to  control  the  settled  arid 
acknowledged  law  of  the  ^ate  vih  re»peet  to  the  description  of  paper.''  And  see  the  same 
case  in  6  Hill's  N.  ¥.  B.  174,  in  the  Court  of  Errors,  where  the  judgment  of  the  Supreme 
Court  was  affirmed.  *  *    (See  Bowen  v.  Newell,  4  Selden  R.  190;  2  Daer,  584.) 

In  respect  to  the  quality  or  character  of  a  usage,  admissible  to  influence  the  construc- 
tion of  a  contract  of  any  sort  (for  the  rule  in  this  respect  seems  to  be  the  same  whether 
the  contract  be  written  or  verbal,  sealed  or  unsealed),  it  must  appear  to  be  so  well  settled, 
so  uniformly  acted  upon,  and  of  so  long  a  continuance,  as  to  raise  a  fair  presumption  that 
it  was  known  to  both  contracting  parties,  and  that  they  contracted  in  referemce  to,  and  in 
conformity  with  it.  See  the  cases  supra  ;  also  Eager  v.  The  Atlas  Ins.  Co.,  14  Pick.  143, 
144,  per  Wilde,  J.;  Snowden  v.  Warder,  3  Rawle,  101,  107 ;  Smith  v.  Wright,  1  Cain.  R. 
44  ;  Van  Ness  v.  Pacard,  2  Peters'  R.  148;  Loring  v.  Qumey,  5  Pick.  K.  16  ;  Renner  v. 
Bank  of  Columbia,  9  Wheat.  581,  584,  585,  et  seq.;  Lawrence  v.  M'Gregor,  1  Wrighf  s  R. 
192  ;  Kendall  v.  Russell,  5  Dana,  501 ;  Barksdale  v.  Brown,  1  Nott  &  McCord,  517  ;  Bar- 
ber V.  Brace,  3  Conn.  R.  9  ;  Lawrence  v.  Stonington  Bank,  6  Conn.  R.  529  ;  Panll  v.  Lewis, 
4  Watts'  R.  402 ;  Tliomas  v.  O'Hara,  1  Rep.  Const.  Gt.  So.  Car.  808 ;  Ceilings  v.  Hope,  S 
Wash.  C.  C.  Rep.  149  ;  H.iyward  v.  Middleton,  3  McCord's  Rep.  121.  And  whether  such  is 
the  case  with  regard  to  the  usage  in  question,  must  generally  be  tried  like  other  matters 
of  fiict,  by  the  jury,  if  there  be  one.  See  Heald  v.  Cooper,  8  Greenl.  33 ;  Williams 
*729  *v.  Gilman,3Id.376;  Rushfordv.Hadiield,7East,224  ;  Gibson  v. Culver,  17  Wend. 
306,  807,  808 ;  Van  Ness  v.  Pacard,  mpra. 

Tlie  usage  need  not  be  general,  i.  e.  extending  over  the  whole  country.  It  will  be  seen 
by  the  eases  already  cited,  that  usages  of  particular  classes,  and  peculiar  to  certain 
localities,  have  been  freely  received.  Many  of  the  eases  cited  infra  will  be  found  full  to 
this  point  Indeed,  the  doctrine  extends  to  the  admission  of  usage  at  individual  bouses 
and  offices,  provided  the  usage  is  brought  home  to  the  knowledge  of  the  parties  in  some 
way,  so  as  to  establish  that  they  contracted  in  reference  to  it.  See  Gabay  v.  Lloyd,  3 
Barn.  &  Cress.  793.  And  see  the  cases  wpra  as  to  usages  at  banks ;  Wood  v  Hikock  8 
Wend.  501. 

Its  antiquity,  moreover,  is  of  no  importance,  further  than  as  a  circumstance  in  aid  of 
the  main  point,  which  is  to  show  that  the  parties  knew  of  the  usage,  and  intended  to 
adopt  it  as  the  law  of  their  contract.    Per  Cur.  in  Thompson  v.  Hamilton  13  Pick  425 
428,  429 ;  Kendall  v.  Russell,  5  Dana's  R.  503. 

We  frequently  meet  with  general  propositions  like  the  following — "a  usage  must  be 
reasonable  " — and  "  can  never  be  received  to  contradict  a  settled  rule  of  law."  See  Frith 
V.  Barker,  2  John.  R.  335 ;  Eager  v.  The  Atlas  Ins.  Co.,  14  Kck.  141 ;  Homer  v.  Dorr,  10 
Mass.  R.  26  ;  Henry  v.  Risk,  1  Ball.  265  ;  Bowen  v.  Jackson,  Whart.  Dig.  (ed.  1823),  p. 
853,  §  358;  Stoever  v.  Whitman,  6  Binn.  416;  Rankin  v.  American  Ins.  Co.,  1  Hall's' R. 
N.  Y.  S.  C.  619;  Brown  v.  Jackson,  3  Wash.  C.  C.  R.  24;  Winthrop  v.  The  Union  Ins" 
Co.,  2  Id.  9 ;  Barksdale  v.  Brown,  1  Nott  &  McCord,  517. 
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Edie  V.  The  East  India  Company  (2  Burr.  121G)  will,  it  is  apprehended,  be  found  the 
nucleus  of  most  of  this  doctrine ;  and  when  considered  in  reference  to  the  particular  facts 
to  which  it  was  applied,  is  undoubtedly  correct.  There,  Lord  Mansfield  had  received 
evidence  at  Nisi  Prius  of  the  custom  of  merchants,  that  in  a  case  of  a  bill  of  exchange 
payable  to  order,  the  indorsement  was  restrictive,  unless  that  also  contained  the  word 
order.  At  the  bar,  on  motion  for  a  new  trial,  he  and  the  other  j  udges  concurred,  that  the 
law  being  settled,  the  custom  of  merchants  could  not  control  it ;  that  is  to  say,  would 
not  subvert  the  law  of  the  land,  as  such ;  not  that  the  parties  might  not  make  the  indorse- 
ment restrictive  by  special  agreement,  or  by  the  customary  cou/se  of  some  particular 
business,  making  an  exception  in  their  own  case,  leaving  the  general  law  to  take  its 
course.  But  there  the  bill  of  exchange  was  drawn  in  the  East  Indies,  and  the  main 
evidence  came  from  bankers  in  London.  Their  opinion  was  allowed  by  Lord  Mansfield 
to  overturn  a  rule  of  law  which  pervaded  the  whole  empire,  and  indeed  the  whole  com- 
mercial world.  The  court,  Cowen,  J.,  delivering  the  opinion.  Gibson  v.  Culver,  17 
Wend.  308.  Eushforth  v.  Hadfield  (7  East,  335)  lays  down  the  true  doctrine.  There  the 
court  agreed,  that  evidence  of  usage  was  admissible  to  enlarge  the  rights  of  carriers. 
The  defendants  claimed  a  lien  on  the  goods  carried,  not  only  for  the  price  of  carrying 
them  in  particular,  but  for  a  general  balance  due  to  them  for  previous  carriage.  The  law 
denies  to  carriers  a  claim  for  a  general  balance;  but  a  long  train  of  evidence  was  received, 
to  show  that  custom,  and  a  particular  course  of  trade,  among  a  particular  sort  of  carriers, 
had  overcome  the  law.  The  jury  found  against  the  defendants  ;  but  the  evidence  was  so 
imposing  that  they  moved  for  a  new  trial.  Chambre,  J.,  who  tried  the  cause,  put  it  to 
the  j  ury,  whether  the  usage  was  so  general  as  to  warrant  them  in  presuming  that  the 
parties  who  delivered  the  goods  to  be  carried,  knew  of  it,  and  understood  that  they  were 
contracting  in  conformity  to  it ;  if  not,  the  general  rule  of  law  would  entitle  the  plaintiffs 
to  a  verdict.  All  the  judges  coaeurred  that  a  custom  of  this  kind,  which  is,  quoad  hoc,  to 
supersede  the  general  law  of  the  land,  should  be  clearly  proved,  and  the  interested 
encroachments  of  persons  engaged  in  a  particular  trade  watched  with  great  jealousy. 
None  of  them  disapproved  the  qualifications  under  which  the  case  went  to  the  jury ;  and 
Lord  EUenborough,  C.  J.,  and  Grose,  J.,  put  it  on  the  ground  of  a  usage  eo  general,  and  so 
uniformly  acquiesced  in  for  a  length  of  time,  that  the  j  ury  would  feel  themselves  con- 
strained to  say  it  entered  m(o  the  minds  of  the  parties,  and  made  a  part  of  the  contract. 
But  all  this  has  nothing  to  do  with  the  abstract  question  of  competency.  Usage,  when 
it  goes  to  change  the  law,  is  always  hard  to  be  made  out ;  yet  if  counsel  propose  to  prove 
such  a^usage,  and  think  they  can  establish  it,  there  is,  it  seems,  no  rule  of  law  which 
forbids  the  attempt.     Gibson  v.  Culver,  17  Wend.  305,  307,  308,  309,  et  seq. 

The  doctrine  on  this  subject  has  been  considerably  discussed  in  South  Carolina.  There, 
a  usage  of  the  river  trade,  for  the  carrier  of  goods  to  look  to  the  produce  and 
*730  consigaee,  alone,  for  *freight,  was  set  up  as  a  defense  to  the  person  w£o  sent 
them;  and  it  was  held,  that  the  usage  might  be  proved.  Grant,  J.,  who  delivered 
the  opinion,  conceded  that  it  would  be  difficult  to  make  out  the  usage  in  such  cases  ;  but 
that  had  nothing  to  do  with  its  competency.  In  respect  to  the  unreasonableness  of  the 
usage,  he  said,  that,  "although  at  the  first  blush,  the  custom  alleged  may  appear 
unreasonable,  and  such  as  ought  not  to  prevail,  this  is  by  no  means  conclusive  that  the 
usage  was  not  a  good  one  in  law.  In  such  cases  recourse  is  had  to  artificial  and  legal 
reason;  and  thus  considered,  the  usage  may  be  shown  to  be 'beneficial  to  the  boatmen 
themselves."  He-Further  observed^"  It  is  competent  for  a  man  or  a  body  of  men  to 
renounce  a  common-law  right,  if  they  think  proper ;  and  if.  in  relation  to  the  river  trade, 
either  from  views  of  interest,  on  the  part  of  boat  owners,  or  other  politic  considerations, 
expediency  has  pointed  out  the  propriety,  and  usage  has  sanctioned  it,  then  it  might 
become  the  law  by  which  the  contract  should  be  expounded."  Middleton  v.  Heyward,  3 
Nott  &  McCord's  K.  9.    But  see  Heyward  v.  Middleton,  3  McCord's  R.  131. 

The  fact  of  a  particular  thing  being  sanctioned  by  usage  so  general,  uniform  and  exten- 
sive, as  to  raise  the  presumption  that  all  who  deal  in  reference  to  its  subject,  are  presumed 
to  have  knowledge  of  the  usage,  and  to  contract  in  reference  to  it,  would  seem  in  itself  to 
be  very  cogent  evidence  #  its  expediency  and  reasonableness,  as  it  respects  the  class  of 
persons  among  whom  it  prevails  ;  and  if  not  objectionable  in  any  other  point  of  view, 
the  simple  question  should  be,  is  it  a  v^age?  See  the  observations  of  Cheves,  J.,  in 
Barksdale  v.  Brown,  1  Nott.  &  McCord,  531. 

This  accords  with  thg  elementary  notion  as  to  the  origin  of  usages  and  customs  gene- 
rally, in  respect  to  which  it  has  been  said,  that  where  the  people  of  a  particular  class  or 
place  "  find  any  act  to  be  good  aTid  beneficial,  and  apt  and  agreeable  to  their  nature  and  dis- 
positions, they  use  and  practice  it  from  tilne  to  time,  and  so  by  irequent  iteration  and 
repetition  of  the  act,  a  custom  is  formed."  The  Case  of  Tanistry,  .Davies'  Rep.  87.  Thus 
the  custom  of  gavelkind  and  borough  English  have  grown  up,  and  although  contrary 
to  the  common  law,  are  allowed  to  be  good.    Id.  88. 

A  strong  case  for  showing  that  a  local  usage  is  not  necessarily  bad,  because  opposed 
to  the  general  law,  is  that  of  Snowdon  v.  Warder  ^3  Rawle's  Rep.  181.)  There  a  usage, 
in  Philadelphia  for  vendors  of  cotton  in  that  city,  to  be  answerable  for  defects,  withou* 
either  fraud  or  express  warranty  being  proved,  was  established,  and  a  vendor  held  liable 
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acDordingly.  This  was  virtually  permitting  that  class  of  dealers  to  abrogate  the.common 
law,  which  else  mast  have  applied,  and  introduce  the  civil-law  principle  in  its  stead. 

(When  a  written  contract  for  the  sale  of  goods  is  definite  and  certain  in  its  terms,  as  to 
the  goods  sold,  or  can  be  made  so  by  showing  the  subject  (a  lot  of  oats)  to  which  the 
parties  intended  it  to  apply,  it  cannot  be  controlled  or  modified  in  that  respect  by  evi- 
dence of  commercial  usage ;  Vail  v.  Rice,  5  N.  Y.  155 ;  nor  can  a  usage  of  trade  be  shown, 
that  a  contract  for  flour  of  a  particular  brand  may  be  satisfied  by  the  delivery  of  flour  of 
an  equal  or  better  quality  ;  Beals  v.  Terry,  2  Sand.  137.  A  usage  will  not  be  received  in 
evidence  to  vary  the  construction  of  a  contract  unless  it  was  known  to  the  parties  and 
they  contracted  with  reference  to  it ;  Wheeler  v.  Newbold,  16  N.  Y.  392  ;  5  Duer,  29. 
Bat  parties  are  presumed  to  contract  with  reference  to  a  known  usage  ;  5  Hill,  437  ;  20 
Barb.  39.  Though  evidence  of  usage  cannot  be  shown  where  the  terms  of  the  contract 
are  plain  and  unambiguous  ;  Wadsworth  v.  AUcott,  6  N.  Y.  64.) 

The  result  of  the  authorities,  therefore,  ssems  to  be,  that  a  particular  usage  in  reference 
to  the  contract  in  question,  may  be  proved  to  influence  its  construction,  though  contrary 
to  some  rule  of  general  law  ;  and  then  it  will  be  a  question  of  fact,  triable  like  other  facts, 
whether  the  parties  contracted  in  reference  to  the  usage  or  not ;  in  other  words,  whether 
they  did  or  did  not  intend  to  adopt  the  usage,  instead  of  the  general  law,  as  the  rule  for 
interpreting  the  contract.  See  Gordon  v.  Little,  8  Ser.  &  Rawle,  533  ;  Snowden  v.  Warder, 
3  Rawle,  101  ;  Renner  v.  Bank  of  Columbia,  9  Wheat.  581,  584,  585  ;  Jones  v.  Fales,  4 
Mass.  Rep.  245  ;  Kennebeck  Bank  v.  Page,  9  Mass  Rep.  155  ;  Kennebeck  Bank  v.  Ham- 
matt,  Id.  159 ;  Widgerey  v.  Monroe,  6  Id.  449  ;  Weld  v.  Gotham,  10  Id.  366 ;  Wood  v. 
Wilcox,  9  Wend.  349;  Blanchard  v.  Hilliard,  11  Mass.  R.  85;  Middleton  v.  Heyward,  3 
Nott  &  M'Cord,  9  ;  Halsey  v.  Brown,  3  Day's  Rep.  346.  *  *  But  see  the  cases  in  35  Wend, 
and  6  Hill's  Rep.,  cited  ante  in  this  note.  *  * 

Limitations  upon  this  right,  however,  do  undoubtedly  exist ;  and  cases  may  often  arise 
where  the  court  must  adjudge  the  usage  absolutely  void  in  itself.  If  that  which  is  thus 
sought  to  be  incorporated  with  the  contract,  would  be  void  ;  as  an  express  stipulation, 
the  evidence  cannot  be  allowed.  Hence,  usages  sanctioning  what  is  malum  in  se  or 
malum  proJdbitum,  are  invalid.  Saowden  v.  Warder,  3. Rawle,  107 ;  Bryant  v.  The  Com- 
monwealth Ins.  Co.,  6  Pick.  131.  Usages  favoring  the  taking  of  unlawful  interest,  and 
trenching  upon  the  policy  of  the  statutes  on  that  subject,  are  bad  (Dunham  v.  Dey,  13 
John.  Rep.  44) ;,  though  usage  among  bankers  has  been  said  to  have  sanctioned  certain 
practices  which  else  would  have  been  deemed  usurious.  See  per  Savage,  C.  J.,  in  Bank 
of  Utica  V.  Wager,  2  Cow.  Rep.  713,  766 ;  S.  C,  reversed  on  error,  8  Id.  398.  Ust||ges  in 
restraint  of  trade  are  void  {semble,  Williams,  v.  Gillman,  3  Greenl.  Rep.  281) ;  so  of  usages 
originating  in  and  continued  by  violence,  oppression  and  fraud,  or  contrary  to  the  general 
good ;  and  such,  it  has  been  said,  are,  for  the  most  part,  those  usages  and  customs  which 
have  been  adjudged  void  by  the  English  courts,  as  "unreasonable,"  "against  common 
right,"  "  contrary  to  law,"  &c.  &c.  Davies'  Rep.  89.  A  usage  sanctioning  what  is 
*731  unjust,  and  against  *good  morals  is  bad;  e.  g..  a  usage  among  banks,  not  to  cor- 
rect mistakes  in  counting  money,  unless  discovered  before  the  person  leaves  the 
room  (Gallatin  v.  Bradford,  1  Bibb's  Rep.  209) ;  or  a  custom  of  mechanics  to  charge  for 
materials  according  to  a  standard  which  would  give  thoM  pay  for  materials  never  fur- 
nished. Whitesides  v.  Meredith,  3  Yeates' Rep.  318.  See  Kendall  \.  Russell,  5  Dana's 
Bep.  501.  _  So  of  a  custom  to  commit  acts  of  trespass  upon  others'  property  (Waters  v. 
Lilly,  4  Pick.  145) ;  and  a  custom  of  agents  to  depart  from  the  instructions  of  their  prin- 
cipal Barksdale  v.  Brown,  1  Nott  &  M'Cord,  517.  A  custom  of  masters  to  sell  the  cargo 
of  a  stranded  vessel,  without  necessity,  has  been  characterized  as  a  usage  against  "  faith 
and  common  honesty,"  and  therefore  bad.  Bryant  v.  The  Commonwealth  Ins.  Co.,  6 
Pick.  Rep.  145.  Quere,  whether  a  local  usage,  exempting  proprietors  of  carrier  vessels 
from  all  responsibility  in  respect  to  goods  committed  to  their  charge,  except  for  injuries 
arising  from  the  negligence  of  the  master,  would  not  be  void,  as  contrary  to  the  general 
good,  and  subversive  of  the  interests  of  trade  and  navigation..  See  what  was  said  by 
Story,  J.,  in  The  Schooner  Reeside,  2  Sumn.  Rep.  574,  575  ;  also,  per  Cowen,  J.',  in  Cole  v. 
Goodwin,  19  Wend.  373,  et  seq.  c, 

,  It  follows,  from  what  has  been  said,  that  evidence  of  usage  may  be  received  to  vary,  iu 
8om3,s3nse,  the  kgal  Bffjct  of  a  written  instrument.  But  sae  Eager  v.  Atlas  Ins.  Co.,'  14 
Pick.  144  ;  as  to  what  is  there  said,  however,  mere.  Prima  facie,  every  contract  is  to  be 
understood  a'*  crmtaining,  in  some  sort,  an  implied  reference  to  thaigeneral  law  ;  but  when 
a  state  of.  facts  is  made  out,  which  rebuts  that  presumption,  and  shows  that  the  parties 
intended  to  adopt  a  particular  usage  as  the  rule  of  interpretation,  the  latter  shall  prevail, 
provided  it  be  such  a  usage  as  the  parties  had  a  right  to  adopt.  But  it  is  obvious,  that 
where  the  contract  itself  manifests  an  intention,  either  directly  or  indirectly,  to  exclude 
the  usage,  no  evidence  of  it  can  be  received,  without  overstepping  the  limits  of  exposi- 
tion. Sjttpnt,  uitR  516.  "  A  custom  or  usage  of  trade  is  only  allowable  as  one  moan  to 
arrive  at  the  intention,  never  to  thwart  or  control  it.  If  the  stipulations  of  a  contract 
iniiote  an  intention  in  tlio  oblig.ir,  variant  from  the  usaga,  then  should  the  stipulat'orvs 
prevail ;  otherwis3,  an  oblig.iticm  may  be  imposed  contrary  to  the  intention  thou.i-h 
provided  agamst  by  the  express  terms  of  the  contract."    Per  Ewing,  J.  delivering  the 
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opinion  of  the  court,  in  Kendall  v.  Russell,  5  Dana's  Rep.  501,  503.     See  per  Story,  J.,  in 
Schooner  Reeside,  2  Suran.  Rep.  570. 

What  shall  be  deemed  such  an  expression  of  intention,  inconsistent  with  the  usage,  as 
to  exclude  the  latter,  is  many  times  a  question  of  considerable  difiBculty.  The  general 
rule  is  clear ;  no  extrinsic  evidence  of  usage  can  be  received  to  vary,  add  to,  or  contradict, 
the  plain  sense,  of  the  contract,  when  once  properly  ascertained.  See  Mumford  v.  Hallett, 
1  John.  Rep.  439  ;  Rankin  v.  The  American  Ins.  Co.,  1  Hall's  Rep.  N.  Y.  S.  C.  619  ;  The 
Schooner  Reeside,  3  Sumn.  Rep.  56,  and  Turney  v.  Wilson,  7  Yerg.  Rep.  540,  stated  supra 
of  this  note ;  Stoever  v.  Whitman's  Lessee,  6  Binn.  Rep.  516,  stated  post,  note  522  ;  Turner 
V.  Burrows,  5  VN'end.  541,  547;  Parsons  v.  Miller,  15  Id.  562;  Snowden  v.  Warder,  3 
Rawle,  107  ;  Yeates  v.  Pim,  3  Marsh.  Rep.  141  ;  S.  C,  Holt's  Rep.  95 ;  Blackett  v.  Royal 
Exchange  Ass.  Co.,  2  Cromp.  &  Jer.  244.  ^nepost,  in  these  notes;  a\so,post,  notes 523  and 
523.  But  the  application  of  it  depends  so  much  upon  particular  forms  of  expression, 
and  terms  in  the  contract,  which  may  happen  to  strike  different  minds  in  different  ways 
(see  post,  note  516),  as  well  as  upon  various  collateral  and  extrinsic  circumstances,  that  it 
is  not  extraordinary  to  find  learned  judges  disagreeing  somewhat  on  this  point.  That 
disagreement,  as  we  have  seen,  is  most  strikingly  apparent  in  those  cases  where  usage  has 
been  invoked  to  supersede  some  rule  of  general  law.  Then  the  presumption  that  the 
parties  contracted  in  reference  to  the  general  law,  must  be  overcome,  before  the  usage 
can  be  applied ;  and  very  slight  indications  of  intent,  appearing  in  the  instrument,  have 
been  seized  upon  as  corroborating  that  presumption,  to  the  extent  of  excluding  the  usage 
altogether.     This  is  illustrated  by  many  of  the  cases  supra. 

In  Eager  v.  Atlas  Ins.  Co.  (14  Pick.  R.  141),  it  was  held  to  he  the  general  law,  as  to 
insurance  of  vesssls,  that  in  adjusting  a  partial  loss  on  a  ship  which  has  been  repaired, 
the  proceeds  of  the  old  materials  not  used  in  the  repairs  are  first  to  be  deducted.  The 
underwriters  claimed,  in  virtue  of  a  local  usage  at  Boston  (the  place  where  the  policy  was 
made),  that  they  had  the  right  of  deducting  one-third  new  for  old  from  the  gross  amount 
of  the  expense  of  repair.  "The  policy  was  according  to  a  form  which  had  been  recently 
adopted  by  all  the  insurance  companies  at  Boston,  and  contained  an  express  reference  to- 
certain  usages  of  the  Boston  insurance  companies,  but  none  in  respect  to  this. . 
*783  There  were  some  stipulations,  moreover,  in  the  policy,  touching  partial  *losses, 
which,  however,  were  aside  of  the  point  designed  to  be  established  by  the  usage. 
Another  fact  adverted  to  by  the  court  was,  that  the  question  as  to  the  general  law  had 
been  settled  in  New  York  years  before  the  present  policy  was  underwritten,. and  for  some 
time  before  had  been  pending  in  Massachusetts  for  decision.  Id  144.  "  From  these  and 
other.circumstances,"  the  court  said,  "  the  presumption  is  strong  that  the  parties  did  not 
treat,  as  to  the  mode  of  adjustment,  on  the  basis  of  usage,  but  on  that  of  the  existing  law, 
however  it  might  be  decided.  When  the  contract  refers  to  the  customs  and  rules  of  insur- 
ance in  Boston,  and  specifies  how  far  they  shall  constitute  part  of  the  contract,  it  must  bo 
inferred  that  the  parties  did  not  intend  that  it  should  be  affected  thereW  beyond  the 
extent  specified,  especially  as  the  form  of  the  policy  was  no  doubt  settled  with  great  care 
and  deliberation."  Id.  144,145.  These  considerations  were  deemed  quilfe  suHScient  to 
settle  the  question  of  usage  ;  but  another  was  added,'  viz  :  that  the  contract  being  one  of 
indemnity,  and  the  mode  of  adjustment  contended  for  by  the  underwriters  being  one 
which  would  deprive  the  insured  of  a  full  indemnity,  the  usage  was  opposed  to  the  essence 
of  the  contract.  Id.  145.  Ses  as  to  the  mode  of  adjustment  in  such  cases,  according  to 
the  general  law,  Byrnes  v.  National  Ins.  Co.,  1  Cowen's  R.  265  :  Brooks  v.  The  Oriental 
Ins.  Co..  7  Pick.  359.  Bee  also  the  opinions  of  Messrs.  Nicholsj  Phillips  and  Jackson, 
Amer.  Jurist,  Vol.  5,  pp.  353,  263,  and  Vol.6,  p.  45,  together  with  tlie  authorities  cited. 
Where  a  brickyard  was  let  to  H.  by  E.  and  L.,  the  owners,  under  a  contract  that  H. 
should  make  bricks  in  the  yard,  hire  the  workmen,  &o.,..give  in  his  time  and  services,  and 
pay  a  certain  sum  for  every  thousand  bricks  made,  as  rent ;  B.  and  L.  stipulating  that 
they  would  attend  to  selling  the  bricks,  purchasing  the  materials,  collecting  the  bills,  &c.; 
the  parties  to  share  the  profits  and  loss  equally,  and  E.  and  Ij.  to  have  the  right  to  re- 
tain the  bricks,  or  money  collected,  in  their  possession,  to  the  amount  of  all  sums,  &c., 
advanced  by  them  from  time  to  tiflie  to  H.;  held,  that  the  bricks  made  under  the  contract 
were  the  joint  property  of  the  parties,  and  such  being  the  plain  intent  expressed,  evi- 
dence of  a  usage  tending  to  vary  the  effect  of  it  in  such  a  way  as  to  show  that  H.  had  no 
property  in  the  bricks,  but  only  a  claim  to  a  certain  share  of  the  profits,  was  inadmissible. 
Macomber  v.  Parker,  13  Pick.  R.  175.  In  Kendall  v.  Russell  (5  Dana's  R.  501),  the  plain- 
tiff sued  to  recover  for  laying  brick  in  a  building.  The  covenant  under  which  he  per- 
formed the  work  bound  him  to  lay  as  many  b-ricks  as  the  defendant  might  need  to  complete 
the  building,  for  which  the  defendant  bound  himself  to  pay  a  given  sum  per  thov,sand  for,- 
each  thousand  brick  laid.  On  the  trial,  the  plaintiff  claimed  to  recover  according  to  a 
local  custom  allowing  the  quantity  of  brick  laid  to  be  ascertained,  by  assuming,  as 
a  basis  of  calculation,  that  the  whole  was  solid  work,  and  not  regarding  openings,  such 
as  doors,  windows,  &c.  The  court  held  the  terms  of  the  contract  plainly  expressive  of  a 
different  intent,  viz  :  that  the  plaintiff  should  be  compensated  only  for  the  brick  actually 
laid,  and  so  the  usage  was  inadmissible.    See  also  Whitesides  v.  Meredith,  3  Yeates'  R.  318. 

There  are  various  usages  of  trade  and  commerce  which  have  been  so  often  proved  as 
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matters  of  fact,  and  have  so  far  incorporated  themselves  with  the  general  law  that  courts 
will  judicially  recognize  them.  See  Consequa  v.  Willings,  1  Peters'  C.  C.  R.  230  ;  Snow- 
den  V.  Warder,  3  Rawle,  105  ;  Wilcox  v.  Wood,  9  Wend.  349  ;  United  States  v.  Horrendo, 
6  Peters'  R.  715 ;  Thomas  v.  O'Hara,  1  R.  Const.  Ct.  So.  Cor.  806.  But  particular  usages, 
such  as  these  of  which  we  have  been  speaking,  must  be  proved  specially.  And  the  cir- 
cumstances of  the  usage  being  prima /acic  "unreasonable,"  "against  the  general  law," 
"  restricted  within  very  narrow  limits,"  of  comparatively  "  recent  origin,"  &c.,  &e.,  always 
come  in  to  enhance  the  diflBculty  of  showing  that  the  parties  contracted  in  reference  to  it, 
and  intended  to  make  it  the  law  of  their  case.  See  Gibson  v.  Culver,  17  Wend.  307,  308, 
309  ;  Wilcox  v.  Wood,  9  Id.  349  ;  Middleton  v.  Heyward,  2  Nott  &  McCord,  9  ;  Gordon  v. 
Little,  8  Ser.  &  Rawle.  535;  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  143,  144;  Snowdon  v. 
Warder,  3  Rawle,  105  ;  Thomas  v.  O'Hara,  1  R.  Const.  Ct.  So.  Car.  306  ;  Furniss  v.  Hone, 
8  Wend.  266  ;  AUegre's  Adm'r  v.  .The  Maryland  Ins.  Co.,  2  Gill.  &  John.  136.  And  per- 
haps this  is  the  sense  in  which  many  cases  are  to  be  understood,  which  lay  down  the 
proposition  that  a  iisage,  to  te  obligatory,  must  be  certain,  uniform,  reasonable,  and 
sufficiently  ancient  to  be  generally  known,  &c.  See  the  case  of  Kendall  v.  Russell,  5  Dana's 
R.  501,  and  what  is  said  at  pp.  503,  504. 

When  tlie  question  is  of  a  custom  or  usage,  and  it  is  not  known  to  those  who,  from 

their  business  and  connections,  have  the  best  means  of  knowing  it,  ignorance  of  it  is,  in 

some  sense,  positive  testimony  of  its  non-existence.     Thus,  suppose  the  question  to 

'  *733    be  as  to  the  existence  of  a  *  usage  of  trade  in  a  foreign  port,  according  to  which 

the  rights  of  parties  are  to  be  decided— and  that  there  are  two  foreign  witnesses, 

both  merchants  belonging  to  the  place,  and  dealing  in  the  same  business,  one  of  whom 

testifies  in  support  of  the  usage,  and  the  other  is  ignorant  of  it,  in  such  case  it  seems  the 

usage  cannot  be  said  to  be  proved,  especially  if  other  merchants  from  the  place  are  in 

court  and  not  called  on.    Per  Parker,  C.  J.,  in  Parratt  v.  Thatcher,  9  Pick.  426,  431.     The 

fact  that  the  usage  has  been  resisted  by  some,  and  those  insisting  upon  it,  or  others  of  the 

same  class,  consenting  to  a  qualification  or  abandonment  of  it  in  consequence  of  such 

resistance,  may  be  quite  material  on  the  general  inquiry.    See  Kendall  v.  Russell,  5 

Dana's  R.  501,  503,  504. 

There  is  a  distinction  between  inquiring  of  a  witness  for  the  common  understanding  as 
to  the  effect  or  import  of  a  contract,  susceptible  of  a  clear  interpretation,  and  evidence  of 
custom  or  usage.  The  latter  is  admissible,  if  at  all,  as  a  means  of  interpreting  the  sense 
in  which  the  parties  understood  the  language  in  question  ;  while  the  former  may  only 
show  the  understanding  of  others,  which  is  immaterial,  unless  it  be  also  the  underatand- 
ing  of  the  parties.  Paull  v.  Lewis,  4  Watts'  R.  403,  403.  So,  serrible,  as  to  the  general 
understanding  of  the  country  in  regard  to  the  sense  of  particular  words,  easily  under- 
stood ;  e.  g.,  the  word  acre,  in  a  land  contract.  Id.  403,  404.  See  po«i,  note  516.  as  to 
direct  evidence  of  what  a  party  declared  he  meant  by  a  term  prima  facie  unmeaning. 

A  question  arose  at  Nisi  Prius,  as  to  the  meaning  of  the  word  "  cargo,"  in  reference  to 
a  ship,  and  whether  it  included  the  whole  loading ;  the  counsel  cited  Sergeant  v.  Read  (3 
Strange,  1338).  to  show  that  it  did  ;  and  he  was  referring  to  Entick's  Dictionary,  when 
he  was  interrupted  by  Tindal,  C.  J.,  who  said  :  "  It  is  a  question  of  mercantile  construc- 
tion. You  had  better  lay  aside  your  dictionary,  and  appeal  to  the  knowlege  of  the  jury  ; 
for,  after  all,  the  dictionary  is  not  authority."  Houghton  v.  Gilbart.  7  Carr  &  Payne 
701 ;  White  v.  Van  Kirk,  25  Barb.  16. 

There  is  another  class  of  cases,  where  a  more  direct  inquiry  must  be  allowed  as  to  the 
meaning  of  writings.  Those  hitherto  considered,  relate  mainly  to  instances  where  the 
judge  is  supposed  capable  of  assigning  to  the  words  some  signification,  without  the  neces- 
sity of  resorting  to  extrinsic  evidence.  If  the  contents  of  an  instrument,  however,  are 
utterly  unintelligible  in  themselves,  either '  from  being  written  in  characters  which' are 
difiicult  to  be  deciphered,  or  in  a  language  which  the  court  does  not  understand,  &c.,  the 
propriety  of  inquiry  aliunde  is  still  more  apparent^ 

In  the  progress  of  the  arts,  and  the  ever  changing  pursuits  of  mankind,  new  terms  are 
daily  devised  among  artists  and  others,  in  whose  peculiar  departments  they  are  used,  and 
when  not  understood,  there  can  be  no  rational  objection  to  admit  the  evidence  of  persons  ' 
conversant  with  their  meaning,  to  explain  thorn.  See  per  Chancellor,  in  Sltight  v. 
Hartshorne,  2  John.  R.  542.  In  a  case  where  a  sculptor  gave,  by  his  will,  all  his  "  bank- 
ers," evidence  was  allowed  to  show  that  "  bankers  "  meant  solid  pieces  of  wood  on  which 
were  placed  blocks  of  marble  about  to  be  worked.  Goblet  v.  Beechey.  3  Sim  '  34  See 
S.  C,  more  fully  reported,  Wigram  on  Ext.  Ev.  139.  et.  seq.  In  the  same  will  the  same 
word  "  mod  "  was  found,  and  liberty  was  given  for  trying  to  ascertain  its  meaning  bv  the 
evidence  of  persons  generally  conversant  with  the  subject  matters  to  which  the'  will 
related.  See  this  case,  post,  note  516 ;  also,  see  Mechanics'  Bank  v.  Bank  of  Columbia  5 
Wheat.  336.  And,  as  a  general  rule,  if  a  party  has  expressed  himself  in  terms  with 
which,  as  a  member  of  a  particular  trade,  he  is  familiar,  but  which  are  not  understood  by 
the  court,  the  evidence  of  persons  acquainted  with  the  meaning  of  such  terms  is  admis 
pible.  Wigram  on  Extr.  Ev.  35  ;  Attorney-General  v.  The  Glass  Plate  Co.,  1  Anstr  89  • 
•Smith  V.  Wilson.  3  Barn.  &  Adol.  738  ;  Richardson  v.  Watson,  4  Barn.  &  Adol.  787  ' 

-Sj,  if  the  handwriting  in  an  instrument  is  obscure  and  difficult  to  be  read,  the  evidence 
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*'734    *  Situation,  d>c.,  of  party.     For  this  purpose  of  enabling  the  court 

to  interpret  the  instrument,  and  determine  the  rights  of  the  several 

claimants,  proof  may  be  necessary,  and  is  therefore   admissible,  of  the 

nature,  the  situation,  or  the  qualities  of  the  thing  mentioned  in  the  instru- 

mient, — of  the  manner  in  which  the  property  has  been  used, — and,  in  the 

case  of  a  will  of  a  testator's  family  and  affairs, — of  his  profession,  calling 

or  business, — of  the  general  state  of  his  property,  and  his  position  with 

reference  to  the  objects  to  which  his  will  refers, — or  of  other  circum- 

*'735     stances  in  which  he  was  placed,  ^nd  knew  himself  to  *be  placed  at 

the  time  of  making  his  will.(l)     "  It  may  be  laid  down  as  a  general 

of  persons  skilled  in  deciphering  writing  is  admissible,  to  show  what  the  writing  is.  Mas- 
ters V.  Masters,  1  P.  Wms.  435  ;  Norman  v.  Morrell,  4  Ves.  769  ;  Goblet  v.  Beechey,  supra  ; 
Armstrong  v.  Burrows,  6  Watts'  R.  266  ;  Kemon  v.  Hayward,  2  Adol.  &  Ellis,  666. 

And,  if  a  foreign  language  is  used,  persons  acquainted  with  it  may  be  called.  See 
Armstrong  V.  Burrows,  6  Watts'  R.  363,266;  Wigram  on  Extr.  Ev.  84;  Wushtoff  v. 
Dracourt,  3  Watts'  R.  240.  So,  of  provincialisms ;  they  may  be  explained  by  persons 
residing  in  the  same  district.    Gresl.  Eq.  Ev.  199. 

A  case  of  a  somewhat  novel  aspect,  apparently  involving  the  principle  of  some  of  the 
preceding  ones,  arose  in  Kentucky,  on  a  prosecution  under  the  statute  against  dueling. 
The  indictment  was  for  sending  a  challenge  in  the  form  of  a  letter,  as  follows : 

•■  July  2d,  1833. 

"  I  am  in  receipt  of  yours  of  this  date,  declining  one  of  the  demands  made  of  you  in  my 
card  of  the  39th.  You  will  now  afford  me  the  satisfaction  which  is  due  from  man  to  man, 
under  similar  circumstances. 

"  Respectfully,  Henry  C.  Pope. 

"  Mr.  George  D.  Prentice. 

"  P.  S.  —  My  friend  Mr.  Allen  is  authorized  to  make  any  arrangements  necessary. 

"H.  C.  P." 

The  indictment  set  out  the  letter,  and  alleged  that  the  meaning  and  intent  was,  a  chal- 
lenge to  fight  with  deadly  weapons,  to  wit ;  with  pistols.  The  defendant  demurred,  and 
thus  presented  the  question  substantially  whether  it  was  competent  for  the  prosecutor  to 
show,  by  extrinsic  evidence,  that  the  letter  meant  a  challenge  to  fight  'in  the  manner 
averred.  The  court  of  Appeals  held  in  the  affirmative,  sustaining  the  indictment.  They 
said,  the  court  could  not  judidicially  know  the  "  technics  of  duelists,"  nor  be  presumed 
to  possess  a  judicial  knowledge  respecting  the  accustomed  etiquette  and  forms  observed 
in  negotiations  preliminary  to  those  belligerent  interviews  erroneously  denominated 
affairs  of  honor — that  when  the  parties  interchange  written  communications,  if  neither 
can  be  convicted  unless  those  documents  literally  import  a  challenge  or  an  acceptance  to 
fight  in  single  combat  with  deadly  weapons,  the  statute  would  become  a  mere  brutum 
fidmsn,  without  any  practical  efficacy ;  that  the  writings  constitute  only  species  of  evi- 
dence, which  ^may  be  explained  or  applied,  or  aided  by  oral  evidence  ;  or  that,  so  far  as 
the  court  could  know,  witnesses  might  be  able  to  prove  that  the  challenge  was  or  should 
have  been  understood  to  be  a  challenge  to  fight  with  pistols,  or  with  the  usual  weapons, 
and  that  pistols  were  the  customary  weapons  among  duelists.  Commonwealth  v.  Pope, 
3  Dana,  418.  See  further.  Commonwealth  v.  Rowan,  Id.  395  ;  Commonwealth  v.  Hart,  6 
J.  J.  Marsh.  119. 

It  may  be  well  to  observe  before  concluding  this  note,  that  though  it  is  generally  the 
province  of  the  court  to  construe  instruments,  where  the  meaning  is  to  be  collected  from 
the  instrument  without  the  aid  of  extrinsic  evidence  ;  yet  in  cases  like  those  above  con- 
sidered, where  the  meaning  is  to  be  judged  of  by  facts  aliunde  in  connection  with  the 
written  language,  very  much  must  be  left  to  the  jury.  It  has  been  laid  down,  as  to  such 
cases,  that  the  construction  is  "  usually  matter  of  fact  for  the  jury."  Per  Williams,  J., 
in  Jennings  v.  Sherwood,  8  Conn.  R.  127;  that  "an  admixture  of  parol  with  written 
evidence  draws  the  whole  to  the  jury."  Sidewell  v.  Roberts,  1  Penn.  R.  386  ;  per  Gibson, 
C.  J.,  citing  Welsh  v.  Dusar,  3  Binn.  377 ;  Denison  v.  Wurtz,  7  Serg.  &  Rawle,  372 ;  Moore 
V.  Miller,  4  Id.  279  ;  Watson  v.  Blaine,  12  Id.  131  ;  Overton  v.  Tracy,  14  Id.  311 ;  Brown 
v.  Campbell,  1  Id.  176  Also  see  Wharf  v.  Howell,  5  Binn.  499.  See  further,  Etting  v. 
United  States  Bank,  11  Wheat.  R.  59,  and  Qoddard  v.  Pratt,  16  Pick.  412,  from  which  it 
seems  more  accurate  to  say,  that  the  point  of  construction  is  for  the  jury,  under  proper 
dire«tions  from  the  court.  Where  the  writing  is  illegible,  or  obscure,  the  question  what 
the  letters  really  are,  is  a  matter  of  fact  to  be  decided  by  the  jury.  Armstrong  v.  Bur- 
rows, 6  Watts'  R.  366.  But  see  Remon  v.  Hayward,  8  Adol.  &  Ellis,  666,  which  seems 
the  other  way.  Farther  as  to  S.  P.,  see  Jackson  ex  dem.  Swaine  v.  Ransom,  18  John. 
R.  107. 

(1)  The  following  cases  may  be  referred  to  as  examples — Doe  d.  Jersey  v.  Smith,  2  B. 
&  B.  553  ;  Lowe  v.  Manners,  5  B.  &  A.  917  ;  Lowe  v.  Huntingtower  (Lord),  4  Ruas.  581,  n. ; 
Mosley  v.  Massey,  8  East,  149  ;  Selwood  v.  Mildmay,  3  Ves.  306 ;  Goodtitle  v!  Southern,  1 
Vol.  II.  78 
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rule,"  said  Parke,  J.,(l)  ■'  that  all  facts  relating  to  the  subject  matter  and 
object  of  the  devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by  the 
words  used  in  the  will." 

It  was  with  the  full  knowledge  of  the  situation  and  circumstances  in 
which  the  party  stood,  that  he  made  the  instrument ;  and  it  is  only  by  the 
same  kind  of  knowledge  that  the  court  can  be  enabled  to  interpret  his 
words.  Such  evidence  places  the  court,  to  a  certain  degree  in  the  situation 
of  the  party,  and  thus  enables  it  the  better  to  understand  his  meaning.  (2) 
Some  examples  will  now  be  given  to  illustrate  these  principles. 

In  the  case  of  Masters  agt.  Masters,  (:^)  where  the  testator,  after  having 
bequeathed  a  legacy  to  the  poor  of  two  hospitals  in  Canterbury 
*736  *(naming  them),  bequeathed  another  sum  in  his  codicil  "to  all  and 
every  the  hospitals,"  the  second  bequest  was  adjudged  not  to  be 
void  for  uncertainty,  but  to  have  been  intended  for  all  the  hospitals  in 
Canterbury,  as  it  appeared  in  evidence  that  the  te:tator  lived  in  Canter- 
bury, and  had  in  his  will  taken  notice  of  two  hospitals  in  that  city. 

State  of  property.     It  may  often  be  of  importance  to  inquire,  what  estate 

M.  &  S.  399  ;  Doe  d.  Templemau  v.  Martin,  4  B.  &  Ad.  785  ;  Richardson  v.  Watson,  Id. 
787  ;  Doe  v.  Holton,  4  A.  &  E,  76  ;  Doe  v.  Webster,  4  P.  &  D.  270. 

(1)  In  Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  785. 

Note  511. — Tlie  rale  of  Lord  Bacon,  ia,  "  that  if  there  be  some  land,  wherein  all  the 
demonstrations  in  a  grant  are  true,  and  some  wherein  part  are  true  and  part  are  false, 
the  words  of  such  grant  shall  be  intended  words  of  true  limitation  to  pass  only  those  lands 
wherein  all  the  circumstances  are  found  to  agree."  Per  Parke,  J  ,  in  Doe  ex  dem.  Ash- 
forth  V.  Bower,  3  Barn.  &  Adol.  459.  "  If  a  testator  devises  property  by  a  description 
which  completely  tallies  with  it,  you  are  not  at  liberty  to  say  that  some  property  other 
than  that  with  which  the  description  tallies  passed  by  the  devise."  Per  Sir  Lancelot 
Shadwell,  in  Newton  v.  Lucas,  6  Sim.  CO.  See  also  Doe  ex  dem.  Preedy  v.  HoIton,4  Adol. 
&  Ellis,  81.  This  doctrine  was  very  fully  considered  in  Jaokson  ex  dem.  Van  Vechteu  v. 
Sill,  11  John.  B.  201.  There,  a  testator  devised  to  his  wife  thefarmhe  then  occupied,  &o. ; 
and  it  appearing  that  the  testator  owned  and  occupied  a  farm  at  the  date  of  the  will  cor- 
responding witn  the  description,  held,  that,  oral  evidence  of  an  intent  to  devise  to  his  wife 
another  farm,  in  addition  to  the  one  he  occupied,  which  other  farm  was,  at  the  time  the 
will  was  drawn,  in  tlie  tenure  of  B.,  under  a  seven  years'  lease  from  the  testator,  could  not 
be  received.  See  ante,  note  488.  Where  lands  in  a  deed  were  described  as  those  deeded 
to  the  grantor  by  W.  and  also  by  reference  to  the  record  of  W.'s  deed ;  and  this  descrip- 
tion applied  to  a  five  acre  lot  of  the  grantor ;  held,  that  parol  evidence  to  show.that  a 
forty  acre  lot  was  intended,  which  the  grantor  owned  in  the  same  place,  but  which  was 
deeded  to  him  by  W.  and  wife  in  a  deed  other  than  the  one  so  referred  to,  was  inadmis- 
sible.   Bell  V.  Morse,  6  N.  Hamp.  R.  305.  .* 

Upon  the  same  principle,  that  which,  under  all  the  circumstances,  moat  nearly  agrees 
with  the  description,  shall  be  taken  to  have  been  meant,  and  no  parol  evidence  contra- 
dicting such  inference,  or  showing  a  different  intention,  can  be  received.  3  Phil.  Ev.  743 
(8th  ed.).  Tliis  would  seem  to  be  the  result  of  a  majority  of  the  cases  in  respect  to  inac- 
curate description,  post,  notes  519,520.  And  see  the  "cases  post,  note  516  and  ante, 
488, 487. 

(2)  See  by  Parke,  J.,  in  Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  785 ;  by  the  Lord 
Chancellor  in  Grey  v.  Sharp,  1  Myl.  &  K.  603  ;  and  V.  C.  Wigram's  Treatise,  p.  77. 

(3)  1  P.  Wms.  430.  See  also  Harris  v.  Lincoln  (Bishop),  3  P  Wms.  138;  Eden  v.  Bute 
(Lord),  3  Bro.  P.  C.  79  ;  Doe  v.  Burt,  1  T.  R.  701 ;  Selwood  v.  Mildmay,  3  Ves.  310  ;  6  Id. 
396  ;  13  Id,  174 ;  15  Id.  514  ;  Herbert  v.  Reed,  18  Id.  481 ;  Page  v.  Leapingwell,  18  Id  466  • 
Doe  d.  Chevalier  v.  Huthwaite,  8  B.  &  A.  633. 

Note  513. — It  has  been  aheady  stated  in  the  preceding  notes,  that  a  description  in  an 
instrument  may  be  sufficient,  though  it  is  in  some  respects  erroneous ;  and  it  is  to  such 
cases  only  it  should  seem,  that  the  reason  given  in  the  text  for  admitting  parol  evidence 
(namely,  that  without  it  the  instrument- could  not  take  effect),  is  applicable;  this  reason 
not  meaning  that  a  description  sufficient  to  apply  the  instrument  can  be  dispensed  with, 
but  restricting  the  operation  of  the  maxim,  faXaa  demonstratio  non  nocet,  to  instances  in 
which  an  entire  agreement  b,etween  the  description,  and  its  subject  or  object,  does  not 
exist,  and  thus  enveloping  the  rule  in  the  words  of  the  maxim  non  accipi  debent  ferba  in 
demonatrationem  falsam  qua  competunt  in,  limitationcm,  veram.  Bacon's  Maxims  Rea 
13 ;  3  Phil.  Ev.  743,  note  3  (8th  ed.).  '      *" 
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the  devisor  or  grantor  had  at  the  time  of  making  his  deed  or  will ;  for  the 
construction  may  vary,  in  some  cases,  according  to  the!  estate  or  quantity  of 
interest  in  the  subject  matter. (1)  If  a  person  grant  an  estate  for  life  gen- 
erally, without  saying  whether  for  his  own  life  or  for  the  life  of  the  grantee, 
evidence  is  admissible  to  show  what  interest  the  grantor  had  in  the  premi- 
ses ;  for  if  the  grantor  was  tenant  in  fee,  the  grantee  would  have  an  estate 
for  his  own  life  ;  but,  if  the  grantor  was  tenant  in  tail,  or  for  life  only,  then 
the  grantee  would  have  an  estate  for  the  life  of  the  grantor.  (2)  Or,  if  a 
testator  bequeath  a  sum  in  a  particular  istock,  it  will  be  a  specific  legacy,  if 
he  has  that  stock  at  the  time ;  not  specific,  if  he  has  it  not.(2)  Evidence  is 
therefore  admissible,  in  such  a  case,  to  show  what  was  the  state  of  the 
property  at  the  time  he  made  his  will ;  and  the  construction  upon  the  will 
is  ope  way  or  tha  other,  according  to  the  result.  So,  in  the  case  of  Doe  on 
the  demise  of  Freeland  agt.  Burt,  (3)  where  the  question  was,  whether  a 
cellar,  for  the  recovery  of  which  the  action  was  brought,  passed  under  a 
lease  froin  the  lessor  to  the  defendant,  as  appurtenant  to  a  yard,  which  was 
described  in  the  lease  by  its  abuttals,  and  as  having  been  late  in  the  ogcu- 
pation  of  A. ;  evidence  was  adjudged  to  be  admissible,  on  behalf  of  the 
plaintiff,  to  show  that  the  cellar  was, ,  at  the  time  of  the  execution  of 
the  lease,  in  the  occupation  of  another  tenant,  B. ;  here  the  defendant 
claimed  the  cellar,  not  as  specifically  demised,  but  as  appurtenant  to  the 
demised  yard,  upon  the  general  maxim  of  law,  "  cujus  est  solum,  ejus  est 
usque  ad  caelum  et  ad  inferos  /"  and  that  proposed  evidence  would  clearly 
show  it  could  not  have  been  the  intention  of  the  parties,  that  the  cellar 
should  pass  by  the  lease  to  the  defendant.  ''.Where  there  is  a  con- 
*737  veyance  *in  genersjj.  terms,"  said  BuUer,  J.,  "  of  all  that  acre  called 
blackacre,  everything  which  belongs  to  blackacre  passes  with  it:  and 
then  the  rule  which  has  been  mentioned,  •prim.a  facie  obtains  ;  but  whether 
parcel  or  not  of  the  thing  demised,  is  always  matter  of  evidence."(4) 

Another  case,  in  which  evidence  of  the  state  and  amount  of  the  tes- 
tator's property  has  been  admitted,  is  the  case  of  Fonnereau  agt.  Poyntz ; 
(5)  where  Lord  Thurlow,  C,  received  the  evidence,  not  to  control  a  bequest, 
which  was  distinctly  and  accurately  described,  but  because  it  was  uncertain, 
upon  the  whole  context,  whether  the  testator  meant  so  much  per  annum  or 
so  much  as  a  gross  sum.  And  Lord  Alvanley,  M.  R.,  in  observing  on  this 
case,  says, (6)  "Lord  Thuriow's  only  doubt  was,  whether  parol  CTidence 
was  admissible  to  ascertain,  whether  the  testator  did  not  mean  capital,  but 
he  had  no  doubt  he  must  know  all  the  circumstances  of  his  affairs.^'' {!)  In 
the  construction,  however,  of  wills  free  from  ambiguity,  the  general  rule  is, 
that  evidence  of  the  value  of  the  estate  devised,  or  of  the  amount  of  the 
testator's  property,  will  not  be  admitted  in  order  to  raise  an  argument  in 
favor  of  a  particular  construction ;  whatever  may  be  the  amount,  the  gen- 
eral rule  of  construction  must  prevail.  (8) 

In  the  case  of 'Smith  agt.  Doe  on  the  demise  of  the  Earl  of,  Jersey,(9) 
where  the  principal  question  was  on  a  clause  of  re-entry  in  a  iease,  under 

(1)  Sfee  judg;m6nt  of  Bayley,  J.,  in  Smith  v.  Doe  d.  Jersey  (Lord),  2  6.  &  B.  551.  See 
also  Boys  V  Williams.  3  Ross.  &  M.  689 ;  Att.  Gen.  v.  Grote,  Id.  699. 

See  also  Swick  v.  Sears,  1  Hill  R.  17. 

(2)  See  supra,  n.  1, 

(3)  1  T.  R.  701. 

(4)  See  Osborne  v.  Wise,  7  C.  &  P.  761. 

(5)  1  Bro.  Ch.  C.  472  ;  cited  and  commented  on  by  Bayley,  J.,  in  Smith  v.  Doe  d.  Jersey 
(Lord),  2  B.  &  B.  553. 

(6)  8  Ves.  330. 

(7)  On  this  case  of  Fonnereau  v.  Poyntz,  see  also  3  Mer.  319,  320. 

(8)  See  Doe  d.  Handson  v.  Fyldes,  Cowp.  833  ;  Standen  v.  Standen,  2  Ves.  593  ;  Richard^, 
son  V.  Edmonds,  7  T.  R.  640  ;  Doe  v.  Dring,  3  M.  &  S.  455  ;  Bootle  v.  Blundell,  1  Mer.  216  ; 
Jones  V.  Tucker,  3  Id.  537 ;  Att.  Gen.  v.  Grote,  3  Id.  316. 

(9)  3  B.  &  B.  473. 
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the  execution  of  a  power  in  a  deed  of  marriage  settlement,  by  which  the 
settler  was  authorized  to  demise  hy  indenture  such  premises  as  were  then 
leased  for  lives,  &c.,  and  so  as  the  ancient  accustomed  rents  were  reserved, 
&c.,  and  so  as  the  lease  contained  a  power  of  re-entry  for  non-payment  of 
therent  reserved,  &c.,  the  House  of  Lords  determined  that  it  was  allow- 
able to  prove  that  the  usual  and  accustomed  form  of  leases  (by  which  the 
estate,  settled  in  the  marriage  settlement,  had  been  demised,  as  well  before 
as  after  the  date  of  the  settlement)  had  contained  a  conditional  proviso  of 
rerentry  similar  to  the  one  in  the  indenture,  whose  validity  was  then  dis- 
puted. "  This  evidence,"  said  Bayley,  J.,  in  his  judgment  in  the  House  of 
Lords,(l)  "is  not  admitted  to  produce  a  construction  contrary  to  the  direct 
and  natural  meaning  of  the  words,  nor  to  control  a  provision  which  was 
distinct  and  accurately  described ;  but  because  there  is  an'  ambi  guity  upon 
the  face  of  the  instrument  (for  the  deed  of  settlement  required  the  leases 
to  contain  a  power  of  re-entry  generally,  on  non-payment  of  rent,  and 
*738  there  *  are  various  forms  of  powers  of  re-entry)  ;  because  an  indefi- 
nite expression  is  used,  capable  of  being  satisfied  in  more  ways  than 
one.  I  look  to  the  state  of  the  property  at  the  time,  to  the  estate  and 
interest  which  the  settler  had,  and  the  situation  in  which  the  settler  stood 
with  regard  to  the  property  settled,  to  see,  whether  that  estate  or  interest, 
or  situation,  will  assist  us  in  judging  what  the  settler  meant  by  that  indefi- 
nite expression."  (2) 

Extrinsic  evidence  has  been  admitted  in  many  other  cases,  for  showing 
the  true  description,  situation,  qualities,  or  other  incident  of  the  subject 
matter,  or  for  showing  the  true  name,  relationship,  residence  or  other  desig- 
nation of  the  person  mentioned  in  the  instrument»-with  a  view  to  aid  the 
court  in  the  construction  of  the  instrument,  and  enable  it  to  give  efiect  to 
the  expressed  intention  of  the  party  without  contravening  the  language 
used  by  him.  In  such  cases  it  often  happens  that  the  court  is  able  to  employ 
the  healing  power  of  the  maxim,  "falsa  demonstratio  non  nocet  cum,  de  cor- 
pore  eonstat."{3) 

Where  iiistrument  refers  to  extrinsic  facts.  Where  an  instrument  refers 
to  extrinsic  matter,  parol  evidence  must  necessarily  be  admitted  to  apply 
the  language  of  the  instrument. 

Thus,  where  a  plaintifi"  and  defendant  were  purchasers  of  two  lots  of  land 
at  a  sale  from  the  same  owner,  the  lot  which  each  purchased  being  described 
in  his  deed  by  a  reference  to  the  occupation  of  the  then  tenant,  and  there 
were  words  passing  all  that  was  "  known  or  reputed  to  be  parcel"  of  such 
Occupation ;  there  was  evidence  also  to  show  that  a  handbill  containing  the 
conditions  of  sale  was  circulated  in  the  saleroom  before  and  at  the  time  of 
the  sale,  and  that  it  was  seen  by  the  person  who  attended  as  the  plaintiff's 
agent,  and  who  had  bought  for  him;  the  court  thought  the  handbill  admis- 
sible, not  to  control  the  language  of  the  deed,  or  to  construe  it,  but  to  apply 


it.(4) 
It  n 


i  may  be  that  the  subject  of  a  devise  is  described  by  reference  to  some 
extrinsic  fact ;  in  such  a  case  it  is  not  only  competent,  but  absolutely  neces- 
sary, to  admit  extrinsic  evidence  for  ascertaining  that  fact,  and  through 
that  medium  to  ascertain  the  subject  of  the  devise.     This  is  not  done  with  a 

(1)  2  B.  &  B.  553.     And  see  5  B.  &  A.  387. 

(2)  NoTK  513. — S.  P.,  Jackson  ex  dem.  Murphy  v.  Van  Hoesen,  8  Cowen's  R.  325.  See 
a  case  decreed  on  the  same  principle,  Colpoys  v.  Coipoys,  Jacob,  451 ;  also  Jeacock  v. 
Falkener,  1  Bro.  P.  C.  296 ;  Brown  v.  Thorndike,  15  Pick.  400 ;  32  Wend.  148. 

(As  to  the  construction  of  grants  of.water  powers,  see  Cromwell  v.  Selden,  8  Comst.  253, 
and  cases  cited  by  the  court.) 

(3)  See  Day  v.  Trigg,  1  P.  Wms.  286 ;  Door  v.  Geary,  1  Ves.  sen.  255  ;  Doo  d.  Smith  v. 
Galloway,  5  B.  &  Ad.  48  ;  Richardson  v.  Watson,  4  Id.  779. 

(4)  Murly  v.  M'Dermott,  8  A.  &  B.  138. 
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view  to  explain  the  will  or  add  to  its  contents.  The  evidence  is  intended 
only  to  ascertain  what  is  included  in  the  description  which  the  testator 

has  given  of  the  thing  devised.  When  there  is  a  devise  of  "  an 
*739     *estate  purchased  by  A.,"  or  of  "  a  farm  in  the  occupation  of  B.,"  it 

must  be  shown  by  extrinsic  evidence  what  estate  it  was  that  A.  pur- 
chased, or  what  farm  was  in  the  occupation  of  B.,  before  it  can  be  known 
what  was  devised.  (1)  So  where  a  testator  made  a  direction  in  his  will 
respecting  a  certain  mode  of  payment  for  a  house,  which  amounted  in  effect 
to  a  devise  of  so  much  of  the  produce  of  timber,  ordered  to  be  cut  down,  as 
should  be  sufficient  to  pay  for  the  house,  Grant,  M.  R.,  held,(2)  that  there 
was  nothing  in  the  fact  referred  to  (namely,  an  antecedent  order  for  cutting 
down  timber)  which  could  justly  make  it  less  a  subject  of  extrinsic  evir 
dence,  than  the  facts  in  the  other  cases  above  alluded  to.  The  moment  it 
is  shown  that  it  was  a  given  number  of  trees,  or  a  quantity  of  trees  amount- 
ing to  a  certain  fixed  value  on  a  certain  estate,  which  the  testator  had 
ordered  to  be  cut  down,  the  subject  of  the  devise  is  rende^'ed  as  certain  as 
if  the  number,  value,  or  situation  of  the  trees  had  been  specified  in  the 
will.  (3) 

(1)  1  Mer.  653,  by  Grant,  M.  K. 

(3)  Sandford  v.  Raikes,  1  Mer.  646,  653.  See  also  Ongley  v.  Chambers,  8  B.  Moore,  665  ; 
Stubbs  V.  Sargon,  2  Kee.  255. 

(3)  Note  514. — General  application  op  the  kule. — We  have  seen  by  many  exam- 
ples in  our  preceeding  notes  under  this  head,  but  there  is  hardly  a  conceivable  case  where 
it  may  not  be  said,  that  the  writing  refers  to  something  extrinsic  for  the  ascertainment  of 
the  object,  person,  or  subject  matter  intended.  The  reference  is  either  express,  as  to  names, 
monuments,  lines,  or  other  descriptive  or  identifying  circumstances  called  for ;  or  it  is 
implied,  as,  to  the  circumstances  surrounding  the  author  of  the  instrument,  and  presump- 
tively present  to  his  mind  at  the  time  he  made  it,  but  in  respect  to  which  the  writing  is 
entirely  silent.  Many  cases  belonging  to  both  classes,  are  adverted  to  in  our  preceding 
notes. 

Upon  the  same  principle,  where  one  writing  refers  to  another,  either  tacitly  or  expressly, 
both  are  to  be  construed  together ;  and  one  may  correct  an  erroneous  description  contained 
in  the  other ;  or  even  vary,  or  add  to,  as  Well  as  explain  it.  Thus,  if  a  patent  refer  to  a 
plat  annexed,  and  if,  in  the  plat,  a  watercourse  be  laid  down  as  running  through  the  land, 
the  tract  must  be  so  located  as  to  include  the  watercourse,  and  to  conform  as  nearly  as 
may  be  to  the  plat ;  though  the  lines  do  not  agree  with  the  courses  and  distances  men- 
tioned in  the  patent ;  and  though  neither  the  certificate  of  survey,  nor  the  patent,  calls 
for  the  watercourse.  M'lver's  Lessee  v.  Walker,  4  Wheat.  444.  See  Jackson  ex  dem. 
Havens  v.  Sprague,  1  Paine's  R.  494,  et  seq.  Otherwise,  in  an  action  of  covenant  against 
incumbrances,  on  a  deed  containing  a  reference  to  the  grantor's  title  deed  on  record,  and 
then  adding  a  full  description  of  metes  and  bounds  ;  such  reference  may  aid  in  identifying 
the  lands,  but  shall  not  operate  to  limit  the  description  by  metes  and  bounds.  Harlow  v. 
Thomas,  15  Pick.  66,  stated  ante,  note  487.  Further,  that  two  writings  thus  connected  by 
reference  may  be  read  and  construed  as  one  instrument,  see  Jackson  ex  dem.  Lowell  v. 
Parkhurst,  4  Wend.  374  ;  Bliss  v.  Barnham,  1  J.  J.  Marsh,  200 ;  Jackson  ex  dem.  Swain 
V.  Ransom,  18  John.  R.  107.  And  see  Parks  v.  The  General  Interest  Ins.  Co.,  5  Pick.  34), 
as  to  when  and  how  far,  a  written  application  for  insurance  may  be  considered  in  con- 
struing a  policy.  Clearly,  if  eotpresly  referred  to  in  the  latter,  both  should  be  read  together. 
Id.  37. 

The  reference  from  one  writing  to  another,  may  be  quite  indirect,  or  by  implication 
only.  Where  there  was  a  reference  in  a  patent  to  a  map  on  file,  this  was  construed  as  an 
implied  reference  to  the  field-book  connected  with  the  map,  and  the  whole  construed 
together.    Jackson  ex  dem.  Livingston  v.  Freer,  17  John.  K.  29,  post,  note  520. 

Two  writings,  executed  at  the  same  time,  in  relation  to  the  same  subject  matter,  have, 
in  many  cases,  been  deemed  one  instrument,  with  a  view  to  the  construction  of  either. 
That  they  are  cotemporaneous,  and  kindred  in  respect  to  subject  matter,  is  fre- 
*740  quently  inferable  from  *circumstance3  appearing  in  the  writings  themselves.  A 
familiar  instance  is  that  of  a  conveyance  of  lands  or  chattels,  apparently  absolute, 
and  a  separate  cotemporaneous  agreement  respecting  a  conveyance  by  the  grantee,  to  the 
grantor,  on  payment  of  a  sum  loaned,  &c.  Though  neither  expressly  and  directly  refers 
to  the  other,  yet,  being  in  fact  parts  of  one  transaction,  bearing  the  same  date,  and 
describing  the  same  lands,  the  one  will  often  qualify  the  other,  and  the  whole  be  deemed 
a  mortgage.  See  Bennock  v.  Whipple,  3  Fairf.  R.  346,  349  ;  M'Dowell  v.  Hall,  2  Bibb's 
R.  610.  Otherwise,  where  they  are  not  simultaneous,  or  parts  of  one  transaction.  Ben- 
nock V.  Whipple,  nipra.    See  Hale  v.  Jewell,  7  Greenl.  E.  435 ;  French  v.  Sturdivant,  8 
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Id.  485  ;  Kelly  v.  Thompson,  7  Watts'  R.  401, 404,  405.  And  sometimes,  where  they  are 
simultaneous,  the  construction  may  be,  that  the  whole,  instead  of  amounting  to  a  mort- 
gage, manifests  a  (Ze/aosiSfo  J)  !t?'(;Aais6/  and  then  the  question  how  far  parol  evidence  is 
admissible  to  show  that  a  mere  security  or  mortgage  transaction  was  intended,  frequently 
arises.  On  this  general  doctrine,  see  4  Kent's  Comm.  143  ;  Robinson  v.  Cropsey,  3  Edw. 
Ch.  R.  138,' 142,  et  seq.,  and  the  cases  there  cited ;  Reading  v.  Weston,  7  Conn.  R.  143  ;  S. 
C,  Id.  409;  8  Id.  117; 'Wharf  v.  Howell,  5  Binn.  499.  And  see  cmte,  note  487;  Kerr  v. 
Gilmore,.6  Watts^  R.  405 ;  Coldwell  v.  Woods,  3  Id.  138. 

In  Dillingham  v.  Estill  (3  Dana's  R.  31),  the  plaintiff  sued  for  a  breach  of  warranty  of 
soundness,  contained  in  a  bill  of  sale  of  two  slaves ;  the  defendant  pleaded  that  the  fol- 
lowing writing^-"  I,  Benjamin  Estill  (the  vendee)  release  said  DiWmgham  from  any  respon- 
sibility of  said  negroes,  as  witness  my  hand — ^Benjamin  Estill  "^was  executed  simulta- 
neously with  the  bill  of  sale,  &c. ,  averring,  tliat  it  was  intended  as  an  integral  part  of  the 
bill  of  sale,  and  to  operate  as  a  defeasance  or  release  of  the  warranty.  The  Court  of 
Appeals  overruled  a  demurrer  to  the  plea :  holding,  that  however  incongruous  and  extra^ 
ordinary  such  an  entire  contract  might  be,  both  writings  must  be  construed  together,  if 
they  w^re  in  fact  cotemporary.  It  was  argued  that  the  writings  could  not  be  connected 
by  parol  testimony,  or  by  averment  merely.  The  court,  in  respect  to  this,  said :  "  It  has 
been  decided  that  pne  writing  cannot  be  connected  with  another,  unless  it  in  some  way 
refers  to  it.  But  if  that  here  relied  on  was  cotemporanedus  with  the  bill  of  sale,  it  can 
be  understood  as  refei-ring  to  it  without  any  parol  proof.  For,  surely,  if  a  vendor  of  slaves 
make  a  bill  of  sale  with  warranty,  and  at  the  same  time,  the  vendee  deliver  to  him  a  wri- 
ting stipulating  that  he  shall  not  be  responsible  for  '  the  said  negroes,'  the  latter  agreement, 
without  any  extraneous  proof,  might  be  understood  to  refer  to  the  former,  and  to  mean, 
that  the  vendor  should  not  be  responsible  on  his  formal  warranty.  It  would  not  be  incon- 
sistent with  either  of  the  writings,  or  with  any  rule  of  evidence,  to  prove  that  they  were 
given  at  the  same  time  ;  and,  indeed,  as  that  given  by  the  appellee  (the  vendee)  has  no 
date,  the  fact  of  identity  as  to  date,  is  far  from  being  intrinsically  improbable."  Id.  23. 
Even  if  the  date  had  been  different,  parol  testimony  might  have  been  received,  it  seems, 
to  show  that  both  were  executed  at  the  same  time.    Draper  v.  Snow,  80  N,  Y.  331. 

In  actions  on  promissory  notes,  writings  connected  therewith,  by  direct  reference,  or 
necessary  implication,  are  admissible  by  way  of  showing  it  conditional,  &c.  See  Davlin  v. 
Hill,  2  Pairf.  R.  434;  Hunt  v.  Livermore,  5' Pick.  R.  325.  And  parol  evidence,  consistent 
with  the  material  parts  of  the  two  writings,  and  tending  to  connect  them,  seems  allowa- 
ble.    See  the  cases  supra.    Also  Heywood  v.  Perrin,  10  Pick.  238. 

The  date  and  subscribing  witnesses  of  two  writings  being  identical,  the  court  presumed 
one  to  be  the  consideration  of  the  other,  nothing  appearing  on  their  face  to  counteract 
that  presumption.     Aldridge  v.  Birney,  7  Monroe,  344,  347. 

But  though  one  writing  may  go  to  qualify,  vary  and  control  another,  in  cases  like  those 
above  noticed,  it  is  not  to  be  inferred  that  either  the  one,  or  the  other,  or  both,  after  being 
connected,  can  be  subjected  to  the  influence  of  parol  evidence,  any  farther  than  if  they 
constituted,  in  fact,  an  entire  instrument,  and  were  written  on  the  same  piece  of  paper. 
See  the  foregoing  cases ;  also  Heywood  v.  Perrin,  .10  Pick.  238  ;  Wharf  v.  Howell,  5  Bjnn. 
499.  Accordingly,  where  a  deed  and  separate  agreement  were  construed  to  import  an 
absolute  sale ;  held,  that  parol  evidence  to  show  that  a  mortgage  was  intended,  could  not 
be  received.  Reading  v.  Weston,  8  Conn.  R.  177  ;  S.  C.  7  Id.  143,  409.  See  anU  note 487. 
So,  where  they  import  a  mortgage,  parol  evidence  is  inadmissible  to  show  that  an  absolute 
sale  was  intended.    Gurnsey  v.  Palmer,  7  Wend.  248,  stated  ante,  note  487. 

Asa  general  rule,  all  cotemporary  or  prior  parol  stipulations  between  the  parties,  are  to 
be  regarded  as  merged  in  the  written  contract,  and  cannot  be  given  in  evidence  vrith  a 
view  of  varying  its  import.  But  where  there  is  a  direct  reference  in  the  writing  to 
*741  a  verbal  agreement,  *the  latter  may  be  proved,  even  though  the  effect  of  it  be  to 
add  material  terms  and  conditions  to  the  writing.  AccooJingly,  in  Pennsylvania, 
in  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  the  money,  upon  which 
there  was  an  indorsement  referring  to  an  agreement  between  the  parties  to  it,  without 
stating  what  the  terms  of  the  agreement  were  ;  held,  that  the  defendant  might  give  parol 
evidence  of  the  agreement,  in  order  to  show  that  it  was  the  understanding  of  the  parties 
that  the  bond  should  not  be.  collected.  Commissioners  v.  McCalmont,  3  Pennsylv.  R.  133. 
So  if  a  note  refer  to  a  verbal  condition  agreed  upon,  without  showing  what  the  condition 
is,  it  may  be  proved  by  parol.    Couch  v.  Meeker,  2  Conn.  R.  305. 

A  distinction  not  frequently  adverted  to,  but  well  founded  in  principle,  should  be 
observed  in  the  application  of  this  doctrine  of  reference  to  words,  between  such  contracts 
and  instruments  as  are  required  to  be  in  writing,  and  those  which  may  be  good  without  ' 
writing.  In  respect  to  cases  of  the  latter  class,  a  reference  to  words  is  allowable.  And 
such  a  reference  in  cases  of  the  former  class,  when  made  merely  as  a  mode  of  describing 
or  defining  what  is  meant  by  the  writing,  is  not,  it  seems,  objectionable,  and  the  words 
may  be  proved.  Such  appears  to  be  the  result  of  Saudford  v.  Raikes,  stated  in  the  text,  where 
the  reference  was  to  an  antecedent  verbal  order  of  the  testator,  in  respect  to  cutting  trees. 
Sir  W.  Grant  expressly  said,  it  was  like  a  description  of  an  estate  by  reference  to  the  cir- 
cmnstance  of  occupation.     See  the  text.    But  how  would  it  be  in  case  of  a  reference  to 
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some  foreign  parol  expression  of  intefntion ;  such  intention  not  being  in  the  writing  ? 
Clearly,  the  reference  would  be  null, and  void,  unless  the  case  was  not  one  within  the 
StS,tnte  of  Frauds,  or  where  the  intention  might  legally  be  manifested  without  writing. 
This  view  is  supported  by  Molinenx  v.  Molineux,  Cro.  jac.  144:  There,  a  testator,  by  his 
will,  gave  to  his  three  children,  certain  rents  and  annuities  by  the  description,  "  such 
several  annuities,  or  annual  rents,  as  are  expressed  in  several  writings,  signed  with  my 
hand,  and  sealed  with  my  seal,  according  to  the  true  meaning  of  said  writings."  In  a 
special  verdict,  the  jury  found  of  what  rents  and  annuities  Jie  had  signed  and  sealed 
writings ;  and  it  was  held,  that  they  passed  under  the  will.  The  court  said  it  was  a  good 
devise  in  writing  of  the  rents  themselves,  for  it  refers  to  the  writing,  whatever  it  is,  as  if 
it  were  specially  limited  in  the  will.  And  they  said  that  upon  this  reason,  in  Fairfax's 
Case,  it  was  resolved  by  the  opinion  of  the  chief  justices,  and  the  counsel  of  that  court, 
that  where  one  makes  a  deed  of  feoffment  to  divers  uses  and  makes  no  livery,  and  after, 
by  his  will,  devises  the  lands  to  such  persons,  and  "in  such  manner,  as  he  appointed  by 
his  deed  of  feoffinent."  it  was  a  good  devise  of  the  land.  But  they  all  held,  that  a  will 
cannot  refer  to  words  only  without  writing. 

Where  an  agreement  or  dispositi(m  of  pupperty  can  only  operate  by  writing,  an  instru- 
ment referring  to  another  must  describe  it  so  clearly,  that,  by  the  description,  it  may  be 
identified.  For,  to  allow  parol  evidence  to  connect  two  instruments  together,  where  there 
is  no  reference  to  a  foreign  instrument,  or  where  the  description  of  it  is  insuflBcient,  would 
be  to  give  an  effect  independent  of  the  writing,  and  contrary. to  the  provisions  of  law, 
which  require  the  whole  to  be  in  writing.  See  Brodie  v.  St.  Paul,  1  Ves.  jun.  330 ;  Smart 
V.  Prujean,  6  Ves.  566  ;  Coles  v.  Trecothick,  9  Id.  349;  Boydell  v.  Drummond,  11  East, 
158 ;  per  Holroyd,  J.,  in  Kenworthy  v.  Schofield,  2  Barn.  &  Cress.  948 ;  Clinan  v.  Cooke,  1 
Scho.  &  Lef  22  ;  Tawney  v.  Crowther,  1  Bro.  C.  C.  161,  318 ;  Givins  v.  Calder,  2  Dess.  Eq. 
R.  188  ;  Parkhurst  v.  Van  Courtlandt,  1  John.  Ch.  R.  273  ;  S.  C,  on  appeal,  14  John.  R. 
15  ;  20  N.  Y.  381. 

But  this  rule  is  not  to  be  so  interpreted  as  to  exclude  evidence  for  the  purpose  of  apply- 
ing the  terms  of  the  reference  ;  in  other  words,  "evidence  tending  to  show  what  the 
reference  means.  The  description  must  be  compared  with  the  instruments  to  which  it 
may  possibly  refer  ;  if  the  description  is  in  some  respects  erroneons,  the  erroneous  part 
ma.y  be  rejected,  agreeable  to  the  doctrine  faha  demonstratio,  &c. ;  in  short,  the  reference 
is  to  be  dealt  with  as  you  deal  with  other  descriptions,  in  applying  them  to  the  object  or 
subject  intended.  In  Hodges  v.  Horsfall  (1  Russ.  &  Mylne,  IIB),  an  instrument,  purport- 
ing to  be  an  agreement  for  a  lease,  contained  a  clause  for  the  erection  of  additions, 
according  to  a  plan  agreed  upon  ;  it  appeared  that  three  distinct  plans  existed  for  making 
the  additions  alluded  to ;  and  an  objection  was  made  that  parol  evidence  was  inadmissible 
to  determine  what  plan  was  meant.  Lord  Lyndhurst,  in  giving  judgment,  said  :  "  I  am 
of  opinion,  on  the  authority  of  all  the  cases,  and  especially  the  case  in  1  Scho.  &  Lef  22, 
where  Lord  Redesdale  has  considered  the  subject  very  fully,  that,  as  the  written  agree- 
ment refers  specifically  to  a  plan,  if  there  be  parol  evidence  clear  and  satisfactory,  to 
identify  the  particular  plan,  that  evidence  may  be  properly  admitted  for  the  pur- 
*742  pose  of  so  identifying  it."  See  *also  Sanderson  v.  Jackson;  2  Bos.  &  Pull.  238,  239, 
and  the  observations  of  the  Lord  Chancellor  in  Dillon  v.  Harris,  4  Bligh  (N.  S.) 
343.  In  Shortreede  v.  Cheek  (I  Adol.  &  Ellis,  57),  assumpsit  was  brought  upon  a  guar- 
anty, in  which  the  consideratian  was  stated  in  the  following  form :  "  You  will  be  so  good 
as  to  withdraw  the  promissory  note ;  and  I,"  &c.  A  promissory  note,  payable  to  the 
plaintiff,  and  made  by  the  defendant's  son,  was  produced  on  the  trial,  by  the  plaintiff, 
and  no  evidence  was  given  of  the  existence  of  any  other  note.  A  motion  was  made  for  a 
new  trial,  on  the  ground  that  the  description  of  the  note  was  not  sufficiently  explicit  to 
ascertain  what  note  was  meant,  without  the  admission  of  parol  evidence.  Held,  that 
there  being  no  evidence  of  any  other  note  to  which  the  agreement  could  apply,  the  one 
produced  was  to  be  regarded  as  that  intended,  and  so  the  agreement  was  held  sufficient 
within  the  Statute  of  Frauds.  Had  it  turned  out  that  there  were  two  notes,  there  might 
have  been  a  difficulty,  it  was  said,  in  explaining  which  was  meant. 

*  *  In  Shelton  and  others  v.  Braithwaite  (7  Meeson  &  Welsby,  436),  which  was  an 
action  against  the  drawer  of  a  bill  of  exchange,  the  notice  of  the  dishonor  of  the  bill  was 
as  follows  :  "  DB.4.U  SrR — -To  my  surprise,  I  have  received  an  intimation  from  the  Birming- 
ham and  Midland  Counties  Bank,  that  your  draft  on  A.  B.  is  dishonored,  and  I  have 
requested  them  to  proceed  on  the  same."  There  *as  no  proof  of  the  existence  of  any 
other  bill  to  which  the  letter  could  apply.  The  defendant  objected  ihat  tlie  notice  did 
not  contain  a  sufficient  description  of  the  bill,  and  that  it  was  for  the  plaintiffs  to  show 
affirmatively  that  there  was  no  other  bill  to  which  the  notice  could  apply.  Lord  Abinger, 
C.  B. — "  I  think  the  notice  was  sufficient.  If  there  were  other  bills  or  drafts  to  which  the 
notice  could  apply,  it  was  for  the  defendant  to  show  that.  As  he  had  not  done  so, 
the  maxim  '  de  non,  apparentibus  et  de  non  existeniibiis  eadem  est  ratio,'  must  apply.  If  it 
does  not  appear  that  there  were  other  bills  or  drafts,  we  cannot  presume  that  there  were 
any  such."  The  other  judges  were  of  the  same  opinion,  and  the  motion  for  a  nonsuit, 
in  pursuance  of  leave  reserved,  was  denied.  *  *  (Cayuga  Co.  Bank  v.  Warden,  1  Comst. 
413 ;  S.  C,  2  Selden,  19.) 
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*'743  ^Reference  to  some  other  instrument.  Where  the  instrument  in 
question  refers  to  some  other  written  instrument,  it  may  he  neces- 
sary, for  the  purpose  of  understanding  the  intention  of  the  party,  to  look 
out  of  the  one  into  the  other,  and  to  connect  and  incorporate  the  two._  _A 
testator  gave  by  his  will  to  his  three  children  certain  rents  and  annuities 
by  the  description  "  such  several  annuities  or  annual  rents  as  are  expressed 
in  several  writings  signed  with  my  hand  and  sealed  with  my  seal,  according 
to  the  true  meaning  of  the  said  writings."  In  a  special  verdict,  the  jury 
found  of  what  rents  and  annuities  he  had  signed  and  sealed  writings  ;  and 
it  was  held  that  they  passed  under  the  will.  The  court  said  it  was  a  good 
devise  in  writing  of  the  rents  themselves,  for  it  refers  to  the  writing,  what- 
ever it  is,  as  if  it  were  specially  limited  in  the  will.(l)  And  it  was  added, 
that  for  the  same  reason  it  had  been  resolved,  that  where  one  makes  a  deed 
of  feoffment  to  divers  uses,  and  makps  no  livery,  and  after  by  his  will 
devises  the  land  to  such  persons  and  in  such  manner  as  he  appointed  by 

Where  a  mortgage  of  chattels  purported  on  its  face  to  have  been  given  to  secure  the 
plaintiff  for  his  liability  on  a  note  given  to  A.,  the  date  of  which  was  specified  and 
the  amount,  but  the  one  produced  on  the  trial  by  the  plaintiff,  though  agreeing  with  the 
description  in  other  respects,  varied  from  the  amount  specified  (the  one  described  being 
for  $236,  and  the  one  produced  for  $356) ;  held,  that  the  plaintiff  might  show  that  the 
note  produced  was  the  only  note  he  had  signed  as  surety  for  the  mortgagee,  and  so  iden- 
tify it  as  the  one  intended  by  the  description.  Johns  v.  Church,  13  Pick.  K.  557.  In 
Pennsylvania,  where  there  was  a  reference  in  an  assignment  to  a  note,  describing  it  by  its 
date,  amount,  time  of  payment,  the  name  of  the  maker,  and  the  person  in  whose  favor 
it  was  drawn ;  held,  that  the  testimony  of  the  assignor,  showing  that  no  note  drawn  in 
favor  of  the  person  name4,ever  existed,  but  that  another  note,  drawn  iy  such  person,  and 
corresponding  with  the  description  in  other  particulars,  did  exist,  and  that  this  was  the 
one  intended,  was  admissible.  Commercial  Bank  v.  Clapier,  3  Rawle's  K.  335.  This  case, 
however,  seems  to  go  on  the  equity  doctrine  of  correcting  mistakes,  which  power  is  exer- 
cised in  that  state  by  courts  proceeding,  in  form  at  least,  as  courts  of  law.  Hence,  direct 
evidence  of  intention,  as  an  independent  fact,  was  perhaps  proper.  See  j)ost,  note  516. 
In  Vermont,  ejectment  was  brought  by  one  who  claimed  in  virtue  of  a  mortgage  purport- 
ing to  have  been  given  to  secure  a  note  of  $440.  The  plaintiff  produced  a  note  "  agreeing 
.  with  the  one  described,"  except  that  the  sum  was  $449  instead  of  $440.  He  then  proposed 
to  prove  by  parol,  that  the  "note  produced  was  the  one  intended  to  have  been  described," 
and  that  the  variance  was  through  the  mistake  of  the  scrivener.  The  court  rejected 
the  evidence,  and  directed  a  verdict  for  the  defendant ;  and  the  decision  was  afterwards 
sustained  on  review.  Edgill  v.  Stanford,  3  Verm.  E.  207.  The  suit  was  in  a  court  of 
law,  and  the  evidence  offered  was  designed  obviously  to  show  mistake  or  intention  as  an 
independent  fact ;  as  such,  it  was  irrelevant  to  the  point  of  interpretation.  See  post,  note 
516.  It  might  have  been  held  otherwise,  perhaps,  had  the  evidence  proposed  been  of 
circumstances  collateral  to  the  question  of  intent,  and  had  the  reference  to  the  note  been 
sufficiently  descriptive  of  the  one  produced,  to  have  enabled  the  court  to  see,  by  the  aid 
of  such  evidence,  that  this  was  the  one  intended,  notwithstaading  the  falsa  demonstratio 
as  to  the  amount.  See  tlie  cases  post,  notes  518,  519  and  530.  The  doctrine  of  inaccurate 
description,  however,  was  not,  expressly  adverted  to  in  either  of  the  above  cases.  Johns 
V.  Church  {swpra),  which  seems  a  fair  case  for  the  application  of  it,  proceeded  apparently 
and  principally  upon  the  ground  that  the  evidence  adduced  was  intended  to  rebut  the 
presumption  of  fraud,  or  of  payment  and  discharge,  which  the  defendant  (who  was  a 
sheriff,  and  had  seized  the  chattels  under  an  attachment  against  the  mortgagor,  in  favor 
of  a  creditor)  was  striving  to  avail  himself  of,  to  defeat  the  mortgage.  But  see  as  to  the 
mortgagee's  right  to  give  such  evidence,  on  this  ground,  ante  and  post,  in  the  text  and 
notes. 

That  the  rule  falsa  demonstratio  non  nocet  may  be  applied  in  such  cases,  if  the  descrip- 
tion be  suSicient  after  rejecting  the  erroneous  part,  take  for  illustration  the  instance  of  a 
sheriff's  deed  referring  to  the  execution  under  which  ho  sold.  There,  though  the  execu- 
tion be  misdescribed  in  respect  to  some  particulars,  yet  if  it  is  true  in  the  main,  you  may 
reject  the  erroneous  part  when  the  facts  shown  aliunde  require  it,  and  give  effect  to  the 
residue.  See  per  Walworth,  Chancellor,  in  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  11 
Wend.  437  ;  Jackson  ex  dem.  Hill  v.  Stroeter,  5  Cowen's  R.  539  ;  Jackson  ex  dem.  Martin 
V.  Pratt,  10  John.  R.  381 ;  Den  ex  dem.  Hattau  v.  Dew,  3  Murph.  R.  352  ;  Jackson  ex  dem, 
Witherell  v.  Jones,  9  Cowen's  R.  182 :  Humbert's  Lessee  v.  The  Methodist  Episcopal 
Church,  1  Wright's  R.  213.  How  far  these  recitals  may  be  varied  or  contradicted  by 
parol,  see  ante,  note  487. 

(1)  Molineux  v.  Molineux,  Cro.  Jac.  144. 
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his  deed  of  feoffment,  it  was  a  good  devise  of  the  land.  But  they  all  held 
that  a  will  cannot  refer  to  words  only  without  writing. 

Instrument  referred  to  must  be  identified.  "Where  a  disposition  of  prop- 
erty can  only  operate  by  a  writing  (as  in  case  of  a  will),  an  instrument 
referring  to  another  must  describe  it  so  clearly  that  by  the  description  it 
may  be  identified ;  to  allow  parol  evidence  to  show  an  intention  to  connect 
two  instruments  together,  where  there  is  no  reference  to  a  foreign  instru- 
ment, or  where  the  description  of  it  is  insufficient,  would  be  to  give  it  an 
effect  independent  of  the  writing  and  contrary  to  the  provisions  of  the  law, 
which  require  the  whole  disposition  to  be  expressed.  (1)'  But  it  seems 
*744  to  be  no  violation  of  this  rule  to  admit  'evidence  for  the  purpose  of 
discovering  the  meaning  of  words  used,  in  order  to  ascertain  what 
instrument  the  reference  means.  The  description  must  be  compared 
with  instruments  to  which  it  may  possibly  refer ;  if  the  description  is  in 
some  respects  erroneous,  the  erroneous  part  may  be  rejected ;  if  there  are 
several  instruments,  evidence  must  be  admitted  to  show  which  was  meant. 
In  one  case,  (2)  an  instrument  purporting  to  be  an  agreement  for  a  lease, 
contained  a  clause  for  the  erection  of  additions  according  to  a  plan  agreed 
upon ;  it  appeared  that  three  distinct  plans  existed  for  making  the  additions 
alluded  to :  an  objection  was  m,ade  that  parol  evidence  was  inadmissible  to 
determine  which  plan  was  meant.  Lord  Lyndhurst,  C,  in  giving  jugdment, 
said  "  I  am  of  opinion,  on  the  authority  of  all  the  cases,  and  especialy  the 
case  in  1  Schoales  and  Lefroy,(3)  where  Lord  Redesdale,  C,  has  considered 
the  subject  very  fully,  that  as  the  written  agreement  refers  specifically  to 
a  plan,  if  there  be  parol  evidence,  clear  and  satisfactory,  to  identify  the 
particular  plan,  evidence  may  be  properly  admitted  for  the  purpose  of  so 
identifying  it."  (4) 

But  it  seems  clear  that  the  instrument  referred  to  must  be  shown  to  be  • 
in  existence  at  the  same  time  as  the  instrument  which  refers  to  it ;  other- 
wise there  will  be  no  legitimate  evidence  to  connect  the  two  together. 

The  case  of  Clayton  agt.  Lord  N'ugent(5)  will  afford  a  striking  illustra- 
tion of  this  branch  of  the  subject.  Sir  Gilbert  East  had  written  his  will 
on  various  pages  of  a  book  at  different  times,  part  of  it  being  executed  and 
attested  in  1820,  and  the  remainder  in  1827.  He  thereby  devised  his  real 
estate  to  various  devisees,  but  instead  of  mentioning  them  by  name,  he 

designated  them  by  initial  letters,  thus :  "  First  to  K.,  then  to ,  then 

to  L.,  then  to  M.,"  &c.  On  a  slip  of  paper  pasted  to  the  first  page  of  the 
book,  and  forming  part  of  the  will  at  the  time  of  the  attestation  in  1820, 
the  following  memorandum  was  written  in  the  testator's  hand :  "  The  key 
and  index  to  the  letter,  initials,  &c.,  is  in  my  brown  leather  stamped 
writing  case  in  the  drawer  of  my  wooden  writing  desk,  on  a  card."  The 
testator  died  on  the  1 1th  of  December,  1828 ;  and  on  that  day  a  card  in  his 
handwriting,  and  signed  by  him,  was  found  in  the  place  described,  which 
stated  what  personsAvere  signified  by  the  different  initial  letters  used  in 
the  will:  this  card  was  dated  January  30th,  1828.  Two  years  before  the 
testator's  death  a  card  with  writing  on  it,  which  appeared  similar  to  the  card 
found  after  the  testator's  death,  had  been  seen  lying  before  the  testator, 

(1)  Brodie  v.  St.  Paul,  1  Ves.  330  ;  Smart  v.  Prujean,  6  Id.  556  ;  Coles  v.  Trecothick,  9 
Id.  249  ;  Oliver  v.  Cooke,  1  Sell.  &  Lef.  33  ;  Boydell  v.  Drummond,  11  East,  153.  And  see 
by  Holroyd,  J.,  in  Kenworthy  v.  Schofield,  3  B.  &  C.  948. 

(3)  Hodges  V.  Horsfall,  1  Rubs.  &  M.  116. 

(3)  Oliver  t.  Cooke,  1  Sell.  &  Lef.  33. 

(4)  See  also  Sanderson  v.  Jackson,  3  B.  &  P.  338 ;  and  the  observations  of  the  Lord 
Chancellor  in  the  House  of  Lords,  in  Dillon  v.  Harris,  4  Bligh.  (N.  S.)  343 ;  Shortreede  v. 
Cheek,  1  A.  &  E.  58. 

See  also  Lawall  v.  Rader,  34  Penn.  State  B.  383 ;  Herring  v.  Boston  Iron  Co.,  1  Gray 
(Mass.)  134 ;  Bell  v.  Halford,  1  Duer,  58. 

(5)  13  M.  &  W.  300. 

Vol.  n.  79 
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together  with  the  book  containing  the  will ;  but  the  jury  found  that 
-*145     *the  card  produced  did  not  exist  before  the  creation  of  the  will. 

Under  these  circumstances",  the  Court  of  Exchequer  held  that  the 
card  was  not  admissible,  in  evidence  for  the  purpose  of  showing  who  were 
the  persons  intended  to  be  designated  in  the  will  by  the  initial  letters. 

If  the  key  in  question  had  been  made  a  'part  of  the  will,  it  would  have 
been  clearly  admissible,  for  it  would  have  been  the  same  as  if  the  testator 
had  said,  in  the  body  of  the  will,  by  "K.  L.,  and  the  other  letters,  I  mean 
such  and  such  persons;  "(1)  or,  if  it  had  been  shown  to  have  existed  at  the 
time  of  the  execution  of  the,  will  in  1820,  there  might  have  been  a  question 
whether  it  was  not  in  effect  incorporated  with  the  will  ;(2)  but,  even  if  it 
had  been  proved  to  be  a  copy  of  the  original  key,  it  would  have  been  very 
doubtful  whether  it  would  have  been  admissible  to  explain  the  will.  (3) 
Nor  was  it  as  if  the  will  had  been  written  in  cipher,  (4)  for  words  on  paper, 
being  but  the  means  by  which  a  person  expresses  his  meaning,  writing  in 
cipher,  or  short  hand,  is  in  this  respect  like  a  writing  in  a  foreign  language, 
and  equally  admits  of  interpretation.  (S.) 

Collateral  fact.  Date  supplied.  There  are  instances,  which  may  here 
be  mentioned,  where  parol  evidence  is  admissible  to  prove  a  collateral  fact, 
not  mentioned  or  referred  to  in  the  instrument,  but  which  it  may  be  of 
importance  to  prove,  and  the  proof  of  which  does  not  contravene  the  gen- 
eral rftle  under  discussion.  Thus,  where  an  instrument  has  no  date,  and 
the  time  at  which  it  was  written  is  material,  parol  evidence  may  be  given 
to  show  when  it  was,  in  fact,  written ;  as,  in  the  case  of  a  written  acknowl- 
edgment of  the  existence  of  a  debt  for  the  purpose  of  taking  it  out  of  the 
Statute  of  Limitations;  (6)  or  of  a  written  ratification  of  a  contract  entered 
into  while  the  party  was  an  infant  ;(V)  or  of  a  written  promise  signed  by  a 
"bankrupt  after  his  bankruptcy,  so  as  to  revive  a  claim  otherwise  barred  by 
his  certificate.  (8) 


SECTION  ni. 

Of  the  Admissibility  of  Evidence  to  Explain  Ambiguities. 

The  subject  now  leads  to  the  consideration  of  cases  in  which  some 
*V46     *uncertainty  or  ambiguity  has  occurred,  with  reference  either  to  the 

thing  intended  to  pass,  or  to  the  person  intended  to  take.  Lord 
Bacon   says,   in  his   comment   on   one   of   the   maxims   of  law,  (9)    there 

(1)  By  Alderson,  B.,  13  M.  &  W.  206. 

(2)  By  Rolfe,  B.,  Id.  307. 

(3)  By  Rolfe,  B.,  Id.  205. 

(4)  Supra,  p.  709. 

(5)  By  Alderson,  B.,  13  M.  &  W.  206. 

(6)  9  Geo,  IV,  c.  14, 1 1 ;  Edmunds  v.  Downes,  3  C.  &  M.  459.  But  see  S.  C,  4  Tyrwh. 
173,  where  Bayley,  B.,  is  reported  to  have  said  that  the  point,  as  to  admitting  evidence  of 
the  date,,  was  "  at  least  doubtful." 

(7)  Hartley  v.  Wharton,  11  A.  &  E.  934.     See  9  Geo.  IV,  c.  14,  S  5. 

(8)  Lobb  V.  Stanley,  5  Q.  B.  574.     See  0  Geo.  IV,  u.  10,  §  131. 

(9)  The  rule  referred  to,  and  Lord  Bacon's  comment  upon  it,  are  as  follows  : 

"  Amhiguiim  wrborvm  latena  mrifieatione  suppletur ;  nam  quod  ex  facto  oritur  ambiguum 
verifieatione  facti  tolKlur."    Bac.  Elem.  Reg.  23. 

Then,  after  defining  these  two  kinds  of  ambiguities,  as  in  the  text,  supra,  he  continues  : 

"  ^m6i5'Mita«pa<eres  is  never  holpen  by  averment,  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the  higher  account,  with  mat- 
ter of  averment,  which  is  of  inferior  account  in  law  ;  for  that  were  to  make  all  deeds 
hollow  and  subject  to  averments,  and  so,  in  effect,  that  to  pass  without  deed,  which  the 
law  appointeth  shall  not  pass  but  by  deed. 

"  Therefore,  if  a  man  give  land  to  I.  D.  et  I.  S.  et  Tueredibua,  and  do  not  limit  to  whe- 
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*747  are  two  kinds  of  *ambiguitie8  of  words,  the  amhigidtas  patens^  and 
the  ambiguitas  latens.  A  patent  ambiguity  he  defines  to  be  "  that 
which  appears  to  be  ambiguous  upon  the  deed  or  instrument."  A  latent 
ambiguity  is  defined  by  him,  as  it  is  now  generally  understood,  to  be  "  that 
which  seemeth  certain  and  without  ambiguity,  for  anything  that  appeareth 
wpon  the  deed  or  instrument;  but  there  is  some  collateral  matter  out  of  the 
deed  that  breedeth  the  ambiguity."(l) 

ther  of  their  heirs,  it  shall  not  be  supplied  by  avftrment  to  whether  of  them  the  intention 
was  the  inheritance  should  be  limited. 

"  So,  if  a  man  give  land  in  tail,  though  it  be  by  will,  the  remainder  in  tail,  and  add  a, 
promso  in  this  manner;  Provided  that,  if  he,  or  they,  or  any  oftliem  do  any,  &c  (according 
to  the  usual  clauses  of  perpetuities)  it  cannot  be  averred,  upon  the  ambiguities  of  the 
reference  of  this  clause,  that  the  intent  of  the  devisor  was,  that  the  restraint  should  go 
only  to  him  in  the  remainder,  and  the  heirs  of  his  body,  and  that  the  tenant  in  tail  in 
possession  was  meant  to  be  at  large. 

"  Of  these,  infinite  cases  might  be  put,  for  it  holdeth  generally  that  all  ambiguity  of 
words  by  matter  within  the  deed,  and  not  out  of  the  deed,  shall  be  holpen  by  construction, 
or  in  some  case,  by  election,  but  never  by  averment,  but  rather  shall  make  the  deed  void 
for  uncertainty. 

"  But  11  it  be  amiigtdlas  latens  then  otherwise  it  is ;  as  if  I  grant  my  manor  of  S,  to  I.  S. 
and  his  heirs,  here  appeareth  no  ambiguity  at  all ;  but  if  the  truth  be,  that  I  have  the 
manors  both  of  Soath  S.  and  North  S.,  this  ambiguity  is  matter  in  fact,  and  therefore  it 
shall  be  holpep  by  averment,  whether  of  them  was  that  the  party  intended  should  pass. 

"  So,  if  I  set  forth  my  land  by  quantity,  then  it  shall  be  supplied  by  election,  and  not 
averment. 

"  As  if  I  grant  ten  acres  of  wood  in  Sale,  where  I  have  an  hundred  acres,  whether  I 
say  it  in  my  deed  or  no,  that  I  grant  out  of  my  hundred  acres,  yet  here  shall  be  an  elec- 
tion in  the  grantee,  which  ten  he  will  take. 

"  And  the  reason  is  plain,  for  the  presumption  of  the  law  is,  where  the  thing  is  only 
nominated  by  quantity,  that  the  parties  had  indifferent  intentions  which  should  be  taken 
and  there  being  no  cause  to  help  the  uncertainty  by  intention,  it  shall  be  holpen  by 
election. 

"  But  in  the  former  ease  the  difference  holdeth,  where  it  is  expressed,  and  where  not ; 
for  if  I  redte,  whereas  I  am  seized  of  the  manor  of  North  S.  and  South  S.  I  lease  unto 
you  unum  manerium  de  8.,  there  it  is  clearly  an  election.  So,  if  I  recite,  whereas  I  have 
two  tenements  in  St.  Dunstan's,  I  lease  unto  you  unum  tenementum,  there  it  is  an  electijnn, 
pot  averment  of  intention,  except  the  intent  were  of  an  election,  which  may  be  specially 
averred. 

"  Another  sort  of  ambiguitas  latens  is  correlative  unto  these ;  for  this  ambiguity  spoken 
of  before  is  when  one  name  and  appellation  doth  denominate  divers  things ;  and  the 
second,  when  the  same  thing  is  called  by  divers  names. 

"  As  if  I  give  lands  to  Christ's  Church  in  Oxford,  and  the  name  of  the  corporation  is 
JEJccZeMa  Christi  in  Urdoersitate  Oxford,  this  shall  be  holpen  by  averment,  because  there 
appears  no  ambiguity  in  the  words,  for  this  variance  is  matter  in  fact ;  but  the  averment 
shall  not  be  of  intention,  because  it  doth  stand  with  the  words. 

"  For  in  the  case  of  equivocation,  the  general  intent  includes  both  the  special,  and  there- 
fore stands  with  the  words;  but  so  it  is  not  in  variance,  and  tllferefore  the  averment  must 
be  of  matter  that  do  endure  quantity  and  not  intention. 

"  As  to  sayi-of  the  precinct  of  Oxford,  and  of  the  University  of  Oxford,  is  one  and  the 
same,  and  not  to  say  that  the  intention  of  the  parties  was,  that  the  grant  should  be  to 
Christ  Church  in  that  University  of  Oxford."* 

(1)  "A  latent  ambiguity  is  raised  by  evidence."  By  Coleridge,  J.,  in  Simpson  v.  Mar- 
gitson,  11  Q.  B.  25.  "  A  latent  ambiguity  i?  where  you  show  that  words  apply  equally  to 
two  different  tilings  or  subject  matters,  and  then  evidence  is  admissible  to  show  which  of 
them  was  the  thing  or  subject  matter  intended."  By  Alderson,  B.,  in  Smith  v.  Jeffryes, 
15  M.  &  W.  563. 

NoTa515. — By  the  term  patent  anHAguity,  in  its  broadest  sense,  may  be  understood 
"  an  ambiguity  appearing  on  the  face  of  the  instrument."    Its  frequent  use  in  this  way,  in 

*  Note  515.— To  constitute  a  case  of  election,  in  the  instance  of  a  devise  or  bequest,  it  is  necessary  that 
the  context  of  the  will  show  that  the  testator  intended  to  give  the  devisee  or  legatee  the  right  of  election. 
So  of  a  gift,  grant,  &c.  In  the  case  put  in  Co.  Litt.  145  a,  whereaglft  is  made  of  one  of  the  donor's  horeea 
In  his  stable,  it  is  manifest  tliat  the  douor  intends  the  donee  should  select.  So,  in  the  case  put  in  Bacon's 
Maxims,  of  the  grant  of  ten  acres  of  wood,  in  a  place  where  the  grantor  has  one  hundred.  Per  Dtnman, 
C.  J.,  in  Richardson  V.  Watson,  4  Barn.  &  Adol.  781;  S.  C,  1  Nev.  &  Mann.  667 ;  per  Kenr.edy,  J.,in 
Krider  v.  LafFerty,  1  Whart.  Rep.  317.    See  alsoposi!,  note  515,  and  the  case  of  Huntt  v.  Gist,  there  cited. 

Upon  an  assumed  analogy  with  the  principle  of  the  above  doctrine,  an  ancient  deed  of  "  a  certain  piece 
of  meadow  ground  containing  one  acre,"  was  held  capable  of  ascertainment  by  the  subsequent  acts  of  the 
parties,  they  having;  gone  on  and  located  under  it.  Krider  v.  Lafferty,  1  Whart.  Rep.  80S,  317.  See,  in 
connection  with  this  case,  those  statedpos^  note  626. 
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connection  with  the  general  proposition,  that  a  patent  ambignity  admits  of  no  explanation 
by  matters  extrinsic,  "has  occasioned  no  inconsiderable  degree  of  confusion,  and  led  Mr. 
Justice  Story  to  think  that  there  must  be  an  intermediate  class  of  ambiguities,  comprising 
those  instances  where  the  words  are  equivocal,  but  yet  admit  of  precise  and  definite  appli- 
cation by  resorting  to  the  circumstances  under  which  the  instrument  was  made.  As  an 
example,  he  put  the  case  of  a  written  contract  assigning  the  party's  interest  in  fhe  freight 
bt  a  ship ;  saying,  that  there  parol  evidenee  would  be  admissible  of  the  circumstances 
attending  the  transaction,  to  ascertain  whether  the  word  "freight"  referred  to  the  goods 
on  board  the  ship,  or  an  interest  in  the  earnings  of  the  ship.  Peisch  v.  Dickson,  1  Main's 
R.  10,  11,  12.    See,  also,  Dupree  v.  M'Donald,  4  Dess.  Eq.  Eep.  311. 

Now  this,  and  various  other  instances  of  a  kindred  character,  which  will  be  found_  in 
our  subsequent  notes,  fall  exactly  within  the  general  definition  of  a  patent  ambiguity. 
The  terms  used. are  in  themselves  of  doubtful  meaning,  and  consistently  admit  of  more 
than  one  interpretation  according  to  the  subject  matter  in  contemplation  of  the  parties. 
The  a,mbiguity  is  not  latent  in  any  proper  sense ;  it  arises  from  the  known  infirmity  of 
language  ;  it  is  inherent  in  the  instrument ;  appearing  on  its  face,  and  evincing  a  diffi- 
culty at  the  very  moment  of  perusal.    And  yet  it  admits  of  explanation. 

It  will  not  do  to  say,  therefore,  that  a  patent  ambiguity  (meaning  thereby  merely  an 
ambigpity  patent  or  appearing  on  the  face  of  the  instrument)  cannot  be  eijplained  by  evi- 
dence aMunde  ;  though  such  remarks  are  frequently  found  in  the  books.  See  4  N.  Hamp. 
Rep.  21,  23,  34 ;  1  Mason,  11  ;  14  John.  Rep.  9 ;  6  Mass.  Rep.  440 ;  8  Id.  83  ;  1  Id.  69  ;  11 
Id.  39  ;  3  Halst.  79  ;  4  John.  Ch.  Rep.  235 ;  3  Serg.  &  Bawle,  607 ;  3  Marsh.  Ke».  Eep.'51. 

Mr.  Starkie,  however,  has  given  the  following  definition  of  a  patent  ambiguity :  "  By 
appa/rent  amMgwity,  must  be'  understood  an  inherent  ambiguity  which  cannot  be  removed, 
either  by  the  ordinary  rules  of  legal  construction,  or  by  the  application  of  extrinac  and 
explanatory  evidence,  showing  that  expressions  prfma  fade  unintelligible,  are  yet 
*748  capable  of  conveying  a  certain  and  *definite  meaning."  8  Stark.  Ev.  546,  547  (6th 
Am.  ed.).  But  this  evidently  falls  short  of  supplying  a  practical  test  by  which  to 
determine,  a  priori,  whether  a  given  instance  of  ambiguity,  apparent  on  the  face  of  the 
writing,  is  explainable  or  not,  .by  evidence  extrinsic.  It  leaves  you,  in  a  variety  of  cases, 
to  go  out  of  the  instrument  and  experiment,  and,  if  the  result  is  unsuccessful,  it  pronounces 
the  ambiguity  patent,  and  therefore  fatal.  Besides,  it  involves  -an  unnatural  limitation 
of  the  meailing  of  the  term  patent,  which  serves  to  perplex  and  bewilder  the  student ;  and 
no  other  object  is  answered  by  it,  save  that  of  avoiding  the  recognition  of  exceptions  to  the 
general  rule,  that  patent  ambiguities  are  not  explainable  save  by  construction. 

The  master  of  the  Rolls,  in  Colpoys  v.  Colpoys  (Jacob,  451),  has  directly  pointed  out 
the  fallacy  of  saying,  that  a  patent  ambiguity  is  one  which  admits  of  no  explanation  by 
extrinsic  evidence.  "  When  the  person  or  the  thing-  is  designated,"  he  said,  "  on  the  face 
ofithe  instrument,  by  terms  imperfect  and  equivocal,  admitting  either  of  no  meaning  at 
all  by  themselves,  or  of  a  variety  of  different  meanings,  referring  tacitly  or  expressly,  for 
the  ascertainment  and  completion  of  the  meaning,  to  extrinsic  circumstances,  it  has  never 
been  considered  an  objection  to  the  reception  of  the  evidence  of  the  circumstances,  that 
the  ambiguity  was  patent,  manifested  on  the  face  of  the  instrument.  When  a  legacy  is 
given  to  a  man  by  his  surname,  and  the  Cliristian  name  is  not  mentioned,  is  not  that  a 
patent  ambiguity  ?  Yet  it  is  decided  that  evidence  is  admissible.  So  where  a  gift  is  of 
the  testator's  stock,  that  is  ambiguous ;  it  has  different  meanings  when  used  by  a  farmer  ' 
and  a  merchant,"  &c.  He  further  adds :  "  To  show  how  mistaken  the  idea  is,  that 
extrinsic  evidence  is  never  admissible  in  cases  of  patent  ambiguity,  we  may  refer  to  a  case 
in  the  House  of  Lords,  unquestionably  of  that  description,  where  the  evidence  was 
admitted :  I  mean  the  case  of  Doe  dem.  Jersey  v.  Smith,  2  Brod.  &  Bing:  653,  text.  Mr. 
Justice  B|iyley  thus  states  the  principle  on  which  it  was  introduced :  '  The'  evidence  here 
is  not  to  produce  a,  construction  against  the  direct  and  natural  meaningof  the  words  ; 
not  to  control  a  provision  which  was  distinct  and  accurately  described,  but  because  there 
is  an  ambiguity  on  the  face  of  the  instrument — because  an  indefinite  expression  is  used, 
capable  of  being  satisfied  in  more  ways  than  one :  and  I  look  to  the  state  of  the  property 
at  the  time,  to  the  estate  and  interest  the  settler  had,  the  situation  in  which  she  stood 
with  regard  to  the  property  she  was  settling,  to  see  whether  that  estate  or  interest,  or 
situation,  would  assist  us  in  judging  what  was  her  meaning  by  that  indefinite  expres- 
sion.'" The  master  of  the  Rolls  concludes  by  saying;  "If  it  were  necessary,  I  could 
refer  to  many  other  instances  of  resorting  to  extrinsic  matter  in  cases  of  patent 
ambiguity."    Colpoys  v.  Colpoys,  supra. 

Mr.  Peake  has  shown,  also,  that  a  patent  ambiguity  is  in  many  instances  open'to  expla- 
nation by  oral  evidence.  Norris'  Peake,  186,  et  seq,  So  has  Mr.  Ram.  Ram  on  Wills 
32,  note  o ;  No.  24,  Law  Lib.  Phil.  And  our  author,  though  he  has  not  directly  said  so] 
has  practically  admitted  and  illustrated  it  by  various  cases  in  the  text. 

Several  American  decisions  concur  in  the  same  view.  See  Ely  v.  Adams,  19  John;  R. 
813,  317,  per  Spencer,  C.  J.,  delivering  the  opinion.  See  the  cases  in  our  subsequent  notes" 
relating  to  the  admissibility  of  oral  evidence  to  show  the  circumstances  attending  the 
execution  of  a  written  instrument,  ambiguous  on  its  face,  with  a  view  of  ascertaining  tho 
subject  or  object  intended. 
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Some  patent  ambiguities  then,  it  appears,  allow  a  resort  to  extrinsic  evidence,  and 
others  do  not.  The  latter  class  only  seem  appropriately  to  belong  to  the  amiMgidtas 
patens  of  Lord  Bacon,  designated  in  the  text.  Att  ambiguity  is  patent  in  this  sense, 
when  the  mere  perusal  of  the  instrument  shows  plainly  that  something  more  must  be 
added  before  the  reader  can  determine  which  of  several  things  is  meant  by  it ;  and  then 
the  rule  is  inflexible  that  no  evidence  to  supply  the  deficiency  can  be  admitted.  The 
admission  of  such  evidence,  in  many  cases  would  be,  as  his  Lordship  said,  "  to  make 
that  pass  without  deed  which  the  law  appointeth  shall  not  pass  but  by  deed ; "  in  other 
words,  it  would  be  departing  from-  the  great  leading  principle  which  prevails  on  this  sub- 
ject, and  allowing  oral  evidence  to  come  in  and  ascertain  that  which  tlie  writing  had  left 
to  the  widest  latitude  of  conjecture.  He  puts  as  itn  instance,  "  If  a  man  give  land  to  J. 
D.  et  J.  S.  et  heredibus,  and  do  not  limit  to  whether  of  the  heirs."    Qresl.  Eq.  Ev.  198. 

The  following  cases  seem  to  have  been  regarded  as  within  Lord  Bacon's  definition  of 
anibiguitas  patens.  A.  gave  a  bond  to  B.,  binding  the  former  to  convey  to  the  latter  one 
hundred  and  twenty  acres  of  land,  parcel  of  a  tract  containing  a  larger  quantity,  but  the 
bond  had  no  description  whereby  the  120  acres  could  be  located  or  identified  ;  held, 
*749  .  that  the  extrinsic  evidence  of  an  *  intent  that  the  120  acres  were  to  be  laid  off  of 
the-  southernmost  end  of  the  tract  was  inadmissible,  and  that  the  bond  was  void 
except  upon  the  principle  of  election.  Huntt  v.  Gist,  3  Harr.  &  John.  498.  A  bequest  to 
the  "  poor  children  of  a  county,  who  attended  a  particular  school,"  is  void'for  uncertainty 
as  to  the  persons  designated.  Dashiell  v.  The  Attorney  (General,  6  Harr.  &  John.  1 ;  S.  P., 
5  Id.  392.  So,  a  devise  to  twenty  of  the  poorest  of  the  testator's  kindred.  Said  ih  Dashiell 
V.  The  Attorney-General,  5  Id.  399.  See  Pow.  on  Dev.  419  ;  a  Com.  Dig.  412.  A  devise 
to  the  heirs  of  A^  B.,  who  is  living,  has  been  held  void  in  Massachusetts.  Hall  v.  Leonard, 
1  Pick.  27.  See  Den  ex  dem.  Stith  v.  Barnes,  1  N.  Car.  Law  R.  484;  Long  v.  Beaumont, 
1  P.  Wms.  229 ;  Den  ex  dem.  Brooking  v.  White,  2  Black.  E.  1010.  Otherwise,  if  he  had 
been  dead.  Shaw  v.  Lord,  12  Mass.  K.  447.  "  If  the  description  in  a  conveyance  is  so 
uncertain,  that  it  cannot  be  known  what  estate  was  intended,  the  conveyance  is  void." 
Said  per  Parsons,  C.  J.,  in  Worthiugton  v.  Hyler,  4  Mass.  R.  205.  See  in  respect  to  a  will, 
Rothmahler  v.  Myers,  4  Dess.  Bq.  R,  215.  So,  semble,  if  a  person  having  several  sons 
makes  a  devise  to  one  of  them  without  designating  which.  M'Dermot  v.  The  United 
States  Insurance  Co.,.3  Serg.  &  Rawle,  607.  But  a  mortgage  or  conveyance  of  all  the  lots 
owned  by  the  mortgagor  in  a  particular  town,  to  which  he  had  either  a  legal  or  equitable 
title  at  the  time,  is  not  void,  but  will  pass  those  within  the  description,  if  they  can  be 
identified.  Sterling  v.  Blair,  4  Bibb's  R.  288.  So  as  to  a  vrill  containing  a  like  general 
description  (Jackson  ex  dem.  Livingston  v.  Delancy,  11  John.  R.  36  ;  S.  C.  on  error,  13  Id. 
538,  539) ;  but,  senibl^,  otherwise  as  to  a  sheriff's  deed.    Id. 

It  may  happen,'  and  frequently  does,  that  the  very  evidence  intended  to  elucidate  an 
explainable  patent  ambiguity,  shall  result  in  bringing  to  light  a  latent  ambiguity,  not 
before  known  to  exist.    Gresl  Eq.  Ev.  201. 

(When  the  language  employed  is  obscure  or  ambiguous,  and  words  are  made  use  of  in 
one  connection  with  a  meaning  apparently  at  variance  with  the  sense  of  the  same  words 
in  another  clause,  extrinsic  circumstances  may  be  shown  to  aid  in  the  interpretation  ;  and 
among  these  the  situation  of  the  testator's  property  and  the  condition  of  his  family,  the 
apparent  beneficiaries  of  his  will,  are  to  be  considered  ;  so  held  where  the  word  heirs  was 
evidently  used  in  a  different  sense  in  different  parts  of  the  will.  Terpening  v.  Skinner, 
30  Barb.  373. .  A  doubt  raised  by  parol  testimony  may  be  resolved  by  the  same  kind  of 
evidence.  Where  a  will  recites  the  advance  of  certain  sums  to  his  grand  children  on 
notes  taken  therefor,  and  directs  the  executor  to  cancel  and  surrender  them  to  the 
makers ;  and  it  is  shown  by  parol  proof  that  one  of  the  notes  was  originally  given  for 
money  lent,  it  may  be  further  shown  that  it  was  afterwards  declared  by  the  testator  that 
he  held  it  simply  as  evidence  of  an  advance.  Tillotson  v.  Race,  22  N.  Y.,  123.  Brinker- 
hoff  V.  Olpi  (35  Barb.  37)  presents  a  case  of  latent  ambiguity  ;  plaintiff  sold  ?iis  farm 
without  any  other  description  for  $75  per  acre,  and  the  agreement  in  one  part  of  it  men- 
tioned the  purchase  price  as  $4,846.87 ;  and  the  court  held  the  contract  susceptible  of 
explanation  by  parol  evidence,  citing  Ryerss  v.  Wheeler,  32  Wend.  148.) 

A  "latent  ambiguity  "  would  seem  at  first  blush  easily  understood,  and  yet  a  difficulty 
may  arise  with  respect  to  that  also,  from  the  loose  manner  in  which  the  term  has  some- 
times been  used.  Perhaps  the  clearest  definition  of  this  species  of  ambiguity  is  the  one 
given  by  Mr.  Sugden.  A7nbigmtas  latens,  he  says,  "is  that  which  seems  certain  and 
without  ambiguitygfor  anything  appearing  upon  the  face  of  the  instrument,  but  there  is 
some  collateral  matter  out  of  the  instrument  that  breeds  the  ambiguity."  1  Sug.  on 
Vend.  181  (Am.  ed.  of  1836,  from  9th  Lond.  ed.).  And  as  it  is  raised  by  extrinsic  evidence, 
it  may  fairly  be  dissolved  by  the  same  means.  Id. ;  Storer  v.  Freeman,  6  Mass.  R.  440, 
441 ;  Watson  v.  Boylston,  5  Id.  417 ;  Stackpole  v.  Arnold,  11  Id.  29,  30  ;  Webster  v.  Atkin- 
son, 4  New  Hamp.  R.  31  ;  Jackson  ex  dem.  Van  Vechten  v.  Sill,  11  John.  R.  201  ;  Peisch 
v.  Dickson,  1  Mason,  10,  11 ;  Mann  v.  Mann,  1  John.  Ch.  R.  331 ;  Vernor  v.  Henry  3 
Watts'  R.  385 ;  Tuder  v.  Tyrrell,  2  Dana's  R.  49 ;  Edwards  v.  Richard,  1  Wright's  R.  597. 
Ford,  J.,  in  Hand  v.  Hoffman  (3  Halst.  78),  said,  "  It  is  the  nature  of  a  latent  ambiguity 
never  to  appear  on  the  face  of  the  will,  but  to  lie  hidden  in  the  person,  or  thing,  or  mbject^ 
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*750  *R%de  as  to  admission  of  eoidence  for  removing  a  difficulty  caused 
by  evidence.  "  It  may  be  admitted,"  as  observed  by  Tindal,  C.  J-A?) 
"  that  in  all  cases  in  which  a  difficulty  arises  of  applying  the  words  of  a  will 
to  the  thing  which  is  the  subject  matter  of-  the  devise,  or  to  the  person  _ot 
the  devisee,  the  difficulty  or  ambiguity  which  is  introduced  by  the  admis- 
sion of  extrinsic  evidence  may  be  rebutted  and  removed  by  the  production 
of  further  evidence,  upon  the  same  subject,  ca,lculated  to  explain  what  was 
the  estate  or  subject  matter  really  intended  to  be  devised,  or  who  was  the 
person  really  intended  to  take  under  the  will ;  and  this  appears  to  us  to  be 
the  extent  of  the  maxim,  ^Ambiguitas  verborum  latens  verificatione  sup- 
pleter.'' 

Two  classes  of  latent  ambiguities.  1.  Where  more  than  one  person  or  one 
thing  are  shown  to  answer  the  description.  2.  Where  the  description^  i» 
shown  to  be  true  in  part,  not  in  every  particular.  "  But  the  eases  to  which 
this  construction  applies  will  be  found  to  range  themselves  into  two-  sepa- 
rate classes,  distinguishable  from  each  other,  and  to  neither  of  which  can 
the  present  case  be  referred.  The  first  class  is  where  the  description  of  the 
thing  devised,  or  of  the  .devisee,  is  clear  upon  the  face  of  the  will ;  but  uj>on 
the  death  of  the  testator  it  is  found  that  there  are  more  than  one  estate  or 
subject  matter  of  devise,  or  more  than  one  person  whose  description  follows 
out  and  fills  the  words  used  in  the  will :  as  where  the  testator  devises  his 
manor  of  Dale,  and  at  his  death  it  is  found  that  he  has  two  manors  of  that 
name.  South  Dale  and  North  Dale ;  or  where  a  man  devises  to  his  son  John, 
and  he  has  two  sons  of  that  name.  In  each  of  these  cases  respectively  parol 
evidence  is  admissible  to  show  which  manor  was  intended  to  pass,  and 
which  son  was  intended  to  take.  (2)  The  other  class  of  cases  is  that  in  which 
the  description  contained  in  the  will  of  the  thing  intended  to  be  devised,  or 
of  the  person  who  is  intended  to  take,  is  true  in  part,  but  not  true  in  every 
particular :  as  where  an  estate  is  devised  called  A.,  and  is  described  as  in 
the  occupation  of  B.,  and  it  is  found  that  though  there  is  an  estate  called  A., 
yet  the  whole  is  not  in  B.'s  occupation ;  or  where  an  estate,  is  devised  to  a 
person  whose  surname  or  Christian  name  is  mistaken,  or  whose  description 

whereof  the  will  speaks."  Other  definitions  are  more  complex,  and  therefore  not  so  prac- 
tically useful.  "An  ambiguity,"  says  Roberts  in  his  Treatise  on  Frauds  (p.  75),  "is 
properly  latent  in  the  sense  of  the  law,  when  the  equivocality  of  the  expression,  or  obscu- 
rity of  intention,  does  not  arise  from  the  words  themselves,  but  from  the  delitescent  state 
of  extrinsic  circumstances  to  which  the  words  of  the  instrument  refer,  and  which  is  sus- 
ceptible of  explanation  by  a  mere  development  of  extrinsic  facts,  without  altering  or 
adding  to  the  written  language,  or  requiring  more  to  be  understood  thereby  than  will 
fairly  comport  with  the  ordinary  or  legal  sense  of  the  words  made  use  of."  The  location 
of  lands  Where  the  boundaries  are  distinctly  pointed  out  in  the  deed,  has  been  called 
explaining  a  latent  anibignity.  Storer  v.  Freeman,  6  Mass.  R.  441.  Thisisriglit  where 
it  turns  out  that  the  boundaries  are  obscure.  In  Cole  v.  Wendell  (8  John.  R.  118),  an 
ambiguity  arising  from  the  use  of  equivocal  terms,  was  denominated  and  treated  as  latent, 
though  it  was  clearly  patent,  but  perhaps  explainable.  iSee  per  Spencer,  J.,  19  John  R. 
817. 

It  is  sometimes  said  in  the  books  that  a  Intent  ambiguity  never  renders  an  instrument, 
void,  but  a  patent  ambiguity  does.  It  is  true  that  a  latent  ambiguity  does  not  neces- 
sarily avoid  an  instrument ;  and  yet  it  is  obvinns  that  in  many  cases  a  latent  ambiguity 
may  turn  out  as  fatal  to  an  instrument  as  the  most  hopeless  case  of  a  patent  ambiguity. 
The  extrinsic  evidence  adduced  to  explain  it  sometimes  proves  entirely  unsatisfact<iry, 
and  results  in  leaving  the  matter  wholly  to  conjecture,  in  which  case  «he  instrument  can- 
not be  enforced.  Thomas  v.  Thomas  (6  T.  B.  671)  is  an  instance  where  a  latent  ambiguity 
resulted  fatally  to  a  devise.  See  also  1  Sug.  on  Vend.  183  (Am.  ed.  of  1836,  from  9th 
Lond.  ed.) 

Where  a  latent  ambiguity  is  alleged,  the  party  alleging  it  must  show  that  there  is  one 
by  pointed  testimony,  before  he  can  be  allowed  to  resort  to  parol  proof.  Evidence  which 
merely  raises  a  conjecture  is  not  sufficient  as  a  basis  for  extrinsic  inquiry.  Walpole  v. 
Cholmondeley,  7  T.  R.  388  ;  1  Sug.  on  Vend.  183  (ed.  of  1886,  from  9th  Lend,  ed.) 

(1)  In  Miller  v.  Travers,  8  Bing.  244. 

(2)  Bac.  Max.  23;  Hob.  Kep.  32 ;  Altham's  Case,  8  Rep.  155. 
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is  imperfect  or  inaccurate.  In  this  latter  class  of  cases  parol  evidence  is 
admissible  to  show  what  estate  was  intended  to  pass,  or  who  was  the  devisee 
intended  to  take,  provided  there  is  -sufficient  indication  of  intention  appear- 
ing on  the  face  of  the  will  to  justify  the  application  of  the  evidence." 

Lord  Bacon's  comment  upon  patent  ambiguities  has  caused  some  embar- 
rassment, both  among  writers  and  readers.  He  seems  to  have  held, 
*751  that  *no  instance  of  ambiguity,  apparent  in -the  instrument^  could  be 
holpen  by  averment,  that  is,  by  extrinsic  evidence.  But  this  cer- 
tainly is  not  law  at  the  present  time.  (1)  It  is  true,  all  the  patent  ambiguities 
mentioned  by  Lord  Bacon  (which  are  ambiguities  or  uncertainties  in  the 
limitation  of  estates)  would  be  now,  as  they  were  then,  considered  incurable 
by  evidence  dehors  the  instrument :  but  various  other  instances  might  be 
suggested  where  the  ambiguity  is  apparent  on  the  face  of  the  instrument, 
and  yet   extrinsic  evidence  would   be  admissible.  (2)   .Extrinsic  evidence 

(1)  See  what  Bayley,  J.,  says  In  Smith  v.  Doe  d.  Jersey  (3  B.  &  B.  550),  respecting  the 
admissibility  of  evidence  in  that  case,  on  this  very  ground,  because  there  was  an 
ambiguity  on  the  face  of  the  instrument.  See  also,  in  Colpoys  v.  Colpoys,  Jac.  451,  the 
opinion  of  the  master  of  the  Rolls,  which  is  still  fuller  and  stronger  to  the  point.  And 
see  Lampon  v.  Corke,  5  B.  &  A.  606. 

(2)  See  what  the  master  of  the  Rolls  says  in  Colpoys  v.  Colpoys,  ut  sv/pra. 

Note  516.  —  The  cases  in  the  text  relating  to  wills,  are  mostly  instances  where  the 
testator  has  failed  to  express  any  certain  intent ;  in  other  words,  where  the  frame  of 
the  will  is  such  as  to  leave  the  intention  of  the  testator  wholly  conjectural. 

That  such  a  defect  exists,  may  be  obvious  from  the  very  face  of  the  will  (see  ante,  note 
515) ;  as  where  there  is  an  omission  of  the  devisee's  name,  and  nothing  in  any  other  part 
of  the  will  snowing  who  was  meant ;  so,  it  seems,  where  a  devise  is  to  twenty  of  the  poorest 
of  the  testator's  kindred  {ante,  note  515);  or  to  the  real  distressed  poor  of  T.  county. 
Trippe  V.  Frazier.  4  Harr.  &  John.  446.     See  Hart  v.  Marks,  4  Bradf.  161. 

But  instances  of  such  extreme  negligence  in  the  framing  of  testamentary  or  other 
papers,  will,  it  is  hoped,  rarely  present  themselves.  It  is  not  often  that  courts  can  pro- 
nounce pcjrao  intuitu,  lixaX  the  language  of  an  instrument  expresses  no  sufficiently  certain 
intent.  Words  and  phrases  may  be  even  apparently  insensible,  and  yet,  when  looked  at 
in  reference  to  the  circumstances  under  which  they  were  used,  and  all  the  facts  to  which 
they  expressly  or  tacitly  refer,  it  frequently  turns  out  that  they  express  a  definite  mean- 
ing, and  are  susceptible  of  precise  application.  See  ante,  note  510.  Hence,  as  we  may 
see  by  the  note  just  referred  to,  to  ascertain  whether  an  intent,  and  what  kind  of  a  one,  has 
been  expressed,  the  law  allows  a  resort  to  cotemporaneous  circumstances,  so  as  to  put  the 
judge,  as  far  as  is  practicable,  in  the  place  of  the  party  executing  the  instrument ;  butif,  not- 
withstanding airthe  lights  to  be  gained  in  this  way,  the  result  is  that  the  language  is  so 
loose  and  imperfect  as  not  to  express  any  definite  intent,  thus  leaving  the  court  to  act  upon 
conjecture  merely,  the  instrument  will  be  declared  "void  for  uncertainty ;"  and  no  evi- 
dence of  an  intent  expressed  verbally,  or  aliunde,  can  be  admitted  to  supply  the  defect. 

Such  is  the  general  rule.  Evidence  to  prove  that  the  testator  or  maker  of  the  instru 
ment  meant  something  which  his  language  does  not  express,  or  that  he  intended  to 
define  what  tihe  instrument  has  left  indefinite;  in  other  words,  evidence  which,  passing 
by  and  disregarding  the  written  instrument,  seeks  to  import  into  and  engraft  upon  it,  an 
intention  independent  of  is  terms,  is  not  allowed.     See  Wigram  on  Extr.  Ev.  65,  et  acq. 

This  general  doctrine,  excluding  direct  evidence  of  what  the  party  intended,  as  con- 
tradistinguished from  what  his  words  express,  has  been  recognized  in  various  ways  by 
many  cases.  In  Beaumont  v.  Field  (2  Chitty's  K.  275),  lands  had  been  granted,  described 
as  in  possession  of  a  particular  person,  who  had  been  dead  some  years  before  the  making 
of  the  grant,  and  the  jury  found  that  the  intention  was  to  grant  certain  lands  but  that 
the  words  were  insuflScient  to  express  that  intention ;  and  neld,  that  the  verdict  was 
right.  Abbott,  C.  J.,  said,  the  question  was  not,  abstractedly,  what  vvas  the  meaning  of 
the  grantor,  but  what  was  his  meaning  by  the  words  used.  See  the  observations  of  Wilde, 
J.,  to  the  same  eflTect,  in  Comstock  v.  Van  Dusen.  5  Pick.  166. 

The  question  of  admitting  direct  evidence  of  intention  has  most  frequently  arisen  in 
respect  to  wills.  Accordingly,  it  has  been  laid  down  (either  in  dictum  or  decision)  that 
extrinsic  evidence  of  intention,  as  an  independent  fact,  is  inadmissible  for  the  purpose  of 
filling  up  a  total  blank  in  a  will  (see  the  text,  and  the  cases  there  in  note ;  or 
*753  of  supplying  a  devise  or  any  other  material  *provision,  term  or  qualification, 
omitted  by  mistake  ;  and  for  this  purpose  the  clearest  oral  declarations  of  intent 
are  inadmissible.  Lady  Newburgh'g  Case,  5  Madd.  364 ;  Anon.,  8  Vin.  Abr.  188 ;  Roth- 
maler  v.  Myers,  4  Dess.  Eq.  R.  190;  Iddincfs  v.  Iddings,  7  Serg.  &  Rawle,  111 ;  Webb 
V.  Webb,  7  Monroe,  636,  627,  628,  et  seq.  ;  Tudor  v.  Terrel,  2  Dana's  R.  49  ;  Comstock  v. 
Hadlyme,  8  Conn.  K.  254,  265,  366 ;  Reeves  v.  Reeves,  1  Dev.  Eq.  386 ;  Cesax  v.  Chew,  7 
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Gill  &  John.  137 ;  Duncan  v.  Duncan,  3  Teates'  E.  203 ;  Sword  v.  Adams,  3  Id.  34 ; 
Torbert  v.  Beulah,  1  Id.  433,  437  ;  Jackson  ex  dem.  Van  VecMen  v.  Sill,  11  John.  K.  301) 
for  that  would  he  to  make  a  will  by  witnesses  and  not  by  writing  (said  in  Comstock  v. 
Hadlyme,  8  Conn.  R.  366 ;  Avery  v.  Chapel,  6  Id.  370.)  But  see  Geer  v.  Winds,  4  Dess. 
Eq.  R.  85,  where  the  cpurt  seem  to  have  rectified  a  mistake  in  a  will,  by  inserting  the 
name  of  a  legatee.  Quere,  as  to  this,  unless  the  mistake  be  demonstrable  from  the  struc 
ture  and  scope  of  the  will  (see  1  Story's  Eq.  191,  193) ;  though  equity  will  in  many  cases 
interfere  to  correct  deeds  and  agreements  on  the  ground  of  mistake.  See  infra.  So, 
declarations  of  the  testator,  and  other  evidence  aliunde,  are  inadmissible  to  prove  what 
was  intended  by  an  unmeaning  or  senseless  word  (Wigram  on  Ex.  Bv.  70,  citing  Goblet 
v.Beechy,  reported  3  Sim.  34,  but  more  fully  stated  in  Wigram  at  p.- 139,  et  seq.);  or  to 
show  that  he  used  words  the  meaning  of  which  he  did  not  understand  (Reeves  v.  Reeves, 
1  Dev.  Eq.  386) ;  or  to  prove  that  a  thing  in  substance  different  from  that  described  was 
intended  (per  master  of  the  Rolls  ||in  Selwood  v.  Mildmay,  3  Ves.  jun.  306) ;  or  for  the 
purpose  of  changing  the  person  described  (Delmarc  v.  Rebillo,  1  Ves.  jun.  413  ;  and  see  the 
observations  respecting  Beaumont  v.  Fell,  ante) ;  or  of  reconciling  conflicting  causes  in  a 
will  (per  Lord  Hardwicke  in  Ulrich  v.  Litchfield,  3  Atk.  373 ;  Field  v.  Eaton,  1  Dev.  Eq. 
R.  383  ;  or  of  proving  to  which  of  two  antecedents  a  given  relative  was  intended  to 
refer  (Lord  Walpole  v.  Cholmondeley,  7  T.  R.  138 ;  Castledon  v.  Turner,  3  Atk.  356) ;  or 
of  explaining  or  altering  the  estate  or  interest  devised  (Cheney's  Case,  5  Coke's  R.  68  ; 
Farrar  v.  Ayres,  5  Pick.  404,  409  ;  Torbert  v.  Twining,  1  Yeates'  E.  433,  437) ;  of  showing 
the  sense  in  which  the  word  "  moneys  "  was  intended  to  be  used  (Mann  v.  Mann's  Ex'rs, 

1  John.  Ch.  R.  331  ;  S.  C,  on  appeal,  14  John.  R.  1) ;  or  the  word  "relations"  (Goodinge 
v.  Goodinge,  1  Ves.  sen.  330  ;  Edge  v.  Salisbury,  Ambl.  70 ;  Green  v.  Howard,  1  Bro.  G. 
C.  31) ;  or  what  a  testator  meant  by  the  word  "  place  "  (Nichols  v.  Osborn,  3  P.  Wms. 
419  ;  Kelley  v.  Powlett,  Ambl.  605) ;  or  by  the  words  "lands  oat  of  settlement"  (Strode 
V.  Russell,  3  Vem.  681) ;  or  that  the  word  "  heirs  "  was  used  in  a  sense  different  from  its 
legal  meaning  (Den  ex  dem.  Stith's  Heirs  v.  Barnes,  1  N.  Car.  Law  R.  491) ;  or  that  the 
word  "  close  "  was  used  as  synonymous  with  farm,  where  from  the  context  it  appears  that 
it  was  used  to  express  an  inclosure  (Richardson  v.  Watson,  4  Barn.  &  Adol.  799,  per  Parke, 
J.) ;  or  of  increasing  or  abridging  the  effect  of  the  words  used  (Torbert  v.  Twining,  1 
Yeates'  R.  437) ;  of  showing  that  a  word  was  used  in  a  secondary  or  popular  sense,  when 
the  context,  or  circumstances  aliunde,  indicate  that  the  testator  used  it  in  its  primary  or  in 
a  technical  sense  ;  and  so  mce  versa  (see  Wigram'  on  Ex.  Ev.  15  to  36 ;  Mann  v.  Mann's 
Ex'rs,  1  John.  Ch.  R.  331  ;  S.  C,  on  appeal,  14  John.  R.  1)  ;  or  of  controlling  to  any  extent 
a  technical  rule  of  verbal  construction  (per  Kenyon,  C.  J.,  and  Lawrence,  J.,  in  Lane  v. 
Earl  of  Stanhope,  6  T.  B.  352,  354 ;  Torbert  v.  Twining,  1  Yeates'  R.  437) ;  or  of  proving 
which  of  several  testamentary  guardians  was  intended  to  have  the  actual  care  of  children 
(Storke  v.  Storke,  3  P.  Wms.  51 ;  2  Eq.  Cas.  Abr.  pi.  13).  Bat  see  Anon.,  3  Ves.  sen.  56, 
which,  however,  seems  reconcilable  with  the  general  doctrine  upon  the  ground,  that 
if  guardians  disagree,  a  court  of  equity  has  j  urisdiotion  independently  of  the  will,  and 
then  the  evidence  may  be  resorted  to  as  a  guide  for  the  independent  judgment  of  the 
court.  Wigram  on  Ex.  Ev.  70,  note  </.  Direct  evidence  of  intention  is  inadmissible  also  for 
the  purpose  of  proving  what  was  to  be  done  with  the  interest  of  a  legacy  till  the  time  of 
payment  (Mansel  v.  Price,  Sudg.  on  Vend.  183,  Am.  ed.  of  1836,  from  9th  Lend,  ed.) ;  or 
of  proving  that  by  a  bequest  of  residue  a  particular  sum  was  intended  (Brown  v.  Langley 

2  Eq.  Cas.  Abr.  416,  pi.  14  ;  8  Vin.  Abr.  197,  pi.  36  ;  see  Dyose  v.  Dyose,  1  P.  Wms.  305,' 
disapproved  by  Lord  Thurlow  in  Fonnerau  v.  Poyntz,  1  Bro.  C.  C.  472,  and  by  Sir  W. 
Grant  in  Page  v.  Leapingwell,  18  Ves.  476  ;  and  see  1  P.  Wms.  306  ;  or  of*  proving  that 
an  executor  was  intended  to  be  a  trustee  of  residue  for  next  of  kin  (Bishop  of  Cloyne  v. 
Young,  2  Ves.  sen.  95  ;  White  v.  Williams,  Coop.  58  ;  Langham  v.  Sandford,  3  Mer.  17)'; 
or  of  proving  that  an  executor  was  intended  to  take  beneficially,  where,  upon  the  face  of 
the  will,  it  was  apparent  that  he  was  intended  to  be  a  trustet  (Langham  v.  Sandford, 

mpra) ;  or  of  proving  that  a  portion  was  intended  to  be  satisfaction  of  a  bequest 
*753    (Freemantle  v.  Bankes,  2  Ves.  85) ;  or  that  a  legacy  in  a  codicil  *was  intended  to 

be  a  substitution  for  a  legacy  in  the  will  (Hurst  v.  Beach,  5  Madd.  351) ;  or  of  prov 
ing  that  a  devise  to  a  wife  was  intended  to  be  in  bar  of  dower  (Leake  v.  Randall,  1  Vin. 
Abr.  188,  G.  a,  pi.  3) ;  or  of  supplying  a  use  or  trust  (Leake  v.  Randall,  supra) ';  or  of 
ascertaining  whether  the  real  estate  was  charged  with  the  payment  of  debts  in  aid  only, 
or  in  exoneration  of  the  personal  estate  (Bootle  V.  Blundell,  1  Mer.  193);  or  in  proving 
that  the  intention,  in  appointing  a  debtor  to  be  executor,  was  to  release  the  debt  (Brown 
V.  Selwyn,  Cases  temp.  Talbot,  340 ;  S.  C,  on  appeal,  3  Bro.  P.  C.  607  ;  see  Marvin  v. 
Stone,  3  Cowen's  R.  781 ;  Winship  v.  Bass,  12  Mass.  R.  301 ;  Stevens  v.  Qaylord,  11  Id. 
359) ;  or  of  rebutting  a  presumption  which  arises  from  the  construction  of  words,  simply 
qua  words  (per  Lord  Thurlow,  3  Bro.  C.  C.  537) ;  or  of  raising  a  presumption  (Rachfield 
v.  Careless,  3  P.  Wms.  157);  of  increasing  a  legacy  (per  Lord  Hardwicke  in  Goodinge  v 
Goodinge,  1  Ves.  sen.  231) ;  or  of  increasing  that  ^)'hioh  is  defective  (Anon.  8  Vin  Abr 
188,  G.  pi.  1) ;  or  of  adding  a  legacy  to  a  will  (Whitton  v.  Russell,  1  Atk.' 448) ;  or  of 
proving  what  interest  a  legatee  was  intended  to  take  in  a  legacy  (Lowfield  v.  Stoneham 
.2  Strange,  1261);  or  of  ascertaining  an  intention  which,  upon  the  face  of  the  will,  wai 
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indeterminate  (see  ante,  note  515,  supra  and  of  this  note) ;  or  of  proving  that  words  of 
limitation  were  intended  to  be  construed  as  words  of  purchase  (Bret  v.  Bigden,  Plow. 
340  ;  and  see  Doe  v.  Kett,  4  T.  R.  601 ;  Maybank  v.  Brooks,  1  Bro.  0.  C.  84) ;  or  of  proving 
that  executors  who  had  acted  in  part  and  then  renounced,  were  intended  by  the  testator 
to  act  only  to  the  extent  to  which  they  had  acted  (Doyle  v.  Blake,  3  Scho.  &  Lefr.  240) ;  of 
varying  the  legal  effect  of  a  will  (Farrar  v.  Farrar,  5  Pick.  409 ;  Mann  v.  Mann's  Ex'rs,  1 
John.  Gh.  R.  231 ;  S.  C,  on  appeal,  14  John.  R.  1 ;  Hall  v.  Leonard,  1  Pick.  R.  31,  per 
Wilde,  J. ;  Cesar  v.  Chew,  7  Gill  &  Johnson,  137) ;  or  generally  of  proving  intention 
(McCay  v.  Hugus,  6  Watts'  R.  345 ;  Cesar  v.  Chew,  7  Gill.  &  John,  127 ;  Richards  v. 
Dutch,  8  Mass.  R.  506 ;  Wigram  on  Ex.  Ev.  73,  and  the  authorities  there  cited.) 

As  to  the  meaning  of  the  terms,  "widfor  uncertainty,"  Mr.  Wigram  has  shown  how 
diflfiqult  it  is  in  many  cases  to  apply  them.  The  class  of  decisions  above  adverted  to,  jwe- 
clude  a  court  from  ascribing  to  the  maker  of  the  instrument  any  intention  which  the 
instrument  itself  does  not  express  ;  and  where  the  meaning  of  the  words  of  an.  instru- 
ment has  been  either  settled  by  decision,  or  are  clear  upon  the  face  of  the  writing,  and 
there  is  nothing  in  the  circumstances  aliunde,  calling  for  a  departure  from  their  decided 
or  apparent  sense,  the  application  must  be  accordingly,  notwithstanding  that  the  words 
may  be  capable  of  some  popular  or  secondary  interpretation,  and  although  the  most  con- 
clusive evidence  of  intention  to  use  them  in  such  popular  or  secondary  sense  be  tendered. 
In  these  instances,  exposition  is  safe  against  the  inroads  of  conjecture.  Wigram  on  Extr. 
Ev.  15,  76,  But  where  the  strict  and  primary  sense  of  the  words  is  excluded  by  the  cir- 
cumstances of  the  case,  and  it  is  left  to  the  court  to  construe  them  in  some  popular  or 
secondary  sense ;  or  where  it  is  doubtful  whether  the  words  express  any  certain  meaning  ; 
the  judgment  and  discrimination  of  the  court  is,  of  necessity,  brought  inte  action,  and 
the  difBculty  suggested  presses  with  considerable  force.  "  It  is  impossible,  with  reference 
to  such  cases,  to  draw  any  precise  line,  by  which,  in  the  application  of  extrinsic  evidence 
to  the  exposition  of  the  will,  exposition  is  to  be  distinguished  fro^l  conjectural  interpre- 
tation. 'The  test  to  be  applied  in  each  particular -case  is  this :  Do  the  words  of  the  will, 
when  all  the  circumstances  of  the  case  are  known,  express  the  intention  which  is  ascribed 
to  the  testator  ?  The  court  which  interprets  the  will  must  be  satisfied  that  ihey  do  so, 
and  no  other  rule  can,  i%  the  abstract,  be  laid  down. 

"  If  it  be  said,  that  this  is  raising  a  question  rather  than  propounding  a  rule — the 
answer  to  such  an  observation  must  be,  that  the  test  is  as  precise  as  the  nature  of  the  sub- 
ject will  admit.  The  master  of  the  Rolls,  Lord  Alvanley,  in  deciding  on  a  will  of  doubtful 
construction,  does  not  appear  to  have  thought  that  a  more  precise  test  cmld  be  proposed. 
As  to  the  irrestible  inference,  he  says,  I  do  not  know  what  is  meant  by  that ;  I  admit  it 
must  be  such  an  inference  as  leames  no  doubt  upon  the  mind  of  the  person  who-  is  to  decide 
upon  it.  It  must  be  irresistible  to  my  mind!'  Id.  76,  77 ;  Brummel  v.  Prothero,  3  Ves. 
113,  per  Lord  Alvanley.  The  following  cases,  in  addition  to  those  referred  to  in  the  text 
and  supra  of  this  note,  may  be  looked  into  as  illustrating  the  doctrine  on  this  subject. 
Waite  V.  Templer,  2  Sim.  534 ;  Attorney-General  v.  Sibthorp,  2  Russ.  &  Mylne,  1 07 ; 
Smith  V.  Smith,  4  Paige,  271 ;  S.  C,  1  Bdw.  Ch.  R.  189  ;  Rothmaler's  Adm'x  v.  Myers,  4 
Dess.  Eq.  Rep.  315  ;  Simon  v.  Barber,  5  Russ.  113 ;  Harrison  v.  Harrison,  Tarn.  378  ;  Neath- 
way  v.  Ham,  Id.  816.     See  also  the  cases  ante,  note  515. 

In  most  of  the  above  cases,  and  in  many  others  decided  in  a  similar  way  which  will  be 
introduced  in  our  subsequent  notes,  relating  to  parol  evidence  to  vary,  &c.,  written 
*754  instruments,  *the  ostensible  object  of  the  testimony  oflered,  was  to  construe  and 
apply  the  terms  of  the  writing.  The  rule  in  such  cases  confines  the  inquiry  to  the 
meaning  of  the  words  used  ;  and  hence  all  extrinsic  evidence  tending  to  prove  not  what 
the  party  has  ejspressed,  but  what  he  intended  to  express,  is  obviously  calculated  to  throw 
no  light  on  the  real  matter  in  dispute.  See  Wigram  on  Extr.  Ev.  74 ;  also  post,  notes 
518,  519,  530. 

The  point,  therefore,  as  to  the  admissibility  of  evidence  to  prove  intentiorf,  seems  to 
resolve  itself  mainly  into  a  question  of  relevancy.  And  to  determine  it,  we  must  look  as 
in  other  cases,  to  the  issue,  and  the  purpose  and  object»for  which  the  testimony  is  oflFered. 
Where  a  party  is  allowed  to  show  that  the  instrument  does  not  truly  express  the  inten- 
tion, as  in  equity  on  relief  being  sought  against  a  deed  or  agreement  because  of  mistake, 
fraud,  &c.,  &c.,  and  on  similar  issues  at  law,  as  where  fraud,  illegality  of  consideration, 
&c.,  is  set  up  to  invalidlite  the  instrument,  proof  of  intention  is  then  relevant.  For  in 
those  cases,  one  principal  inquiry  is,  what  did  the  party  intend  to  express  f  Hence  decla- 
rations of  the  party  executing,  his  instructions  to  the  draftsman,  and  other  similar  evidence 
tending  to  show  what  the  instrument  was  designed  to  be,  are,  in  such  instances,  and  under 
certain  qualifications,  admissible.  See  the  cases  cited  in  our  notes  infra,  relating^  to 
proving  mistake,  fraud  in  the  execution,  &o.,  &c. 

So  in  many  cases  where  the  evidence  relates,  not  to  the  construction,  hut  to  the  execution 
of  the  instrument.  As  where  a  question  arises  whether  an  instrument  was  in  fact 
delivered  ;  or  if  handed  over  to  some  person,  whether  it  was  delivered  absolutely,  or  only 
on  a  condition.  In,;these,  and  similar  instances,  the  execution  being  mostly  a  matter  in 
pais,  oral  declarations  of  intentions  connected  with  the  delivery  may  come  in  as  part  of 
the  res  gestce  ;  or,,  as  against  the  party  claiming  in  virtue  of  it,  Ms  subsequent  declarations 
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are  competent.    See,  per  Savage,  C.  J.,  in  Jackson  ex  dem.  Titus  v.  Myers,  11  Wend.  536  ; 
Clark  V.  GifFord,  Id.  310,  313 ;  Powers  v.  Russell,  13  Pick.  69,  75. 

The  case  of  Robertson  v.  Dunn  (3  Murph.  Rep.  133),  seems  to  belong  to  this  class.  There 
it  was  doubtful  from  the  face  of  a  writing  whether  it  was  designed  to  operate  as  a  deed  of 
gift,  or  a  will ;  and  oral  declarations  of  the  maker,  cotemporaneous  with  the  execution,  in 
which  she  spoke  of  it  as  a  "  deed  of  gift,"  requested  one  of  the  witnesses  to  attend  court 
and  prove  it,  that  it  -might  be  recorded,  &c.,  &c ,  were  admitted  by  way  of  answering  the 
allegation  of  its  being  a  will.  The  evidence  was  not  received  for  the  purpose  of  construing 
the  language,  but  simply  to  disprove  the  execution  of  the  instrument  as  a  will.  In  some 
cases  of  a  kindred  character  the  inquiry  *eems  to  have  taken  a  still  wider  range.  See 
Witherspoon's  Heirs  v.  Witherspoon's  Bx'rs,  3  M'Cord's  Rep.  520 ;  Wigle  v.  Wigle,  6 
Watts'  Rep.  533 ;  Hansborough's  Ex'rs  v.  Thorn,  3  Leigh,  147. 

A  like  doctrine  may  apply  in  several  of  the  United  States,  where  it  is  doubtful  on  the 
face  of  an  instrument,  whether  it  is  a  deed  or  a  simple  contract ;  in  which  case  the  circum- 
stances attending  the  execution,  such  as  declarations  accompanying  the  delivery,  and  other 
facts  material  to  the  intent  in  that  particular,  seem  to  have  been  held  admissible. 

But  where  the  question  is  one  of  construction  simply,  evidence  of  declarations,  &c., 
offered,  not  as  ancillary  to  a  right  understanding  of  the  words  or  language  of  the  instru- 
ment, bat  to  prove  intention  itself  as  an  independent  fact,  is  irrelevant.  Let  us  look  at  a 
few  illustrations  on  this  head,  relating  more  immediately  to  declarations; 

NoUekins,  the  sculptor,  by  a  codicil  to  his  will,  desired  that  all  "  the  marble  in  the  yard, 
the  tools  in  the  shop,  bankers,  mod,  tools  for  carving,"  &c.,  should  be  the  property  of  the 
plaintiff.  Parol  evidence  of  a  female  servant  of  the  testator  was  tendered,  who  was  the 
attesting  witness  to  the  codicil  in  question,  that,  before  she  subscribed  her  name,  she  read 
over  the  codicil  in  the  presence  and  hearing  of  the  testator,  and  that  when  she  came  to 
the  word  "mod,"  she  asked-  the  testator  what. he  meant  by  it,  and  he  replied,  "modds." 
Sir  John  Leach,  Vice-Cliancellor,  held  the  testimony  inadmissible,  but  allowed  an  inquiry 
as  to  the  meaning  of  the  term  itself,  from  the  testimony  of  sculptors.  Goblet  v.  Beechey, 
Wigram  on  Extr.  Ev.  139  ;  S.  C,  less  fully  reported,  3  Sim.  24. 

The  following  case  seems  to  have  been  held  open  to  proof  of  intention.  An  indictment 
was  for  stealing  a  bank  note,  alleged  as  payable  at  the  "  Mechanics'  and  Traders'  Bank ;" 
the  prosecutor  produced  a  note  payable  at  the  "  Mech's  and  Trader's  Bank ;'"  and  then 
proved  by  the  cashier  that  Mech's  was  intended  as  an  abreviation  of  the  word  Mechanics. 
This  testimony  was  held  proper.  The  specific  objection  taken  was,  that  the  ambi- 
*'i'55  guity  was  patent,  and  *therefore  explainable ;  but  the  court  did  not  think  the 
principle  as  to  patent  ambiguities  applied  to  the  case.  "  We  are  not,"  they  said, 
"  giving  a  construction  to  a  contract,  but  proving  the  identity  of  a  note  described,"  &c. 
Hite  V.  The  State,  9  Yerg.  Rep.  357. 

*  *  In  Sheldon  v.  Benham  (4  Hill's  N.  Y.  R.  139),  demand  and  notice  of  non-payment 
were  proved  by  the  memoranda  of  a  notary  and  his  clerk,  both  of  whom  were  deceased. 
The  entry  in  the  notary's  book,  made  by  his  clerk,  was  as  follows : 

"  W.  W.  Staats— Ch's  Hubbard,       ]  1  April,  1837,  3  P.  M. 

George  Benham,    J  To  W.  Babcock,  Penn  Yan  P.  0., 
Moses  Hubbard,     f     Penn  Yan. 
Wm.  Babcock.      J  $300.        6«. 

July  4,  1837,  lodged  in  P.  0." 

On  the  face  of  the  note  was  the  following  entry,  in  the  handwriting  of  the  notary's 
clerk:— "Noted  July  4,  '36— J.  A.  C,  N.  P.,  fees  tis."  The  bookkeeper  of  the  Bank  of 
Geneva  (where  the  note  was  payable),  testified,  in  relation  to  these  memoranda,  as  fol- 
lows :  "  I  understand  '  1  April,  1837,'  to  mean  the  date  of  the  note,  and  '  July  4,  1837/ 
to  mean  the  time  it  was  noted  ;  the  words  '  To  W.  Babcock,  Penn  Yan  P.  0.,  Penn  Y^an,' 
mean  that  notice  of  the  protest  of  the  note  had  been  sent  by  mail  directed  to  Wm, 
Babcock,  at  Penn  Yan  ;  the  figures  '  $300,'  mean  the  amount  of  the  note ;  the  name 
'  W.  W.  Staats,'  indicates  the  maker ;  the  other  names  indicate  the  indorsers ;  '  Noted 
July  4, '36— J.  A.  C,  N.  P.,  fees  6».,'  means  that  the  note  had  been  protested  July  4, 1836, 
by  John  A.  Coffin,  Notary  Public,  and  that  his  fees  were  75  cents  ;  the  figures,  '36,'  in 
'  July  4,  1836,'  are  evidently  a  mistake,  and  should  have  been  July  4, 1837."  On  a  motion 
for  a  nevy  trial,  the  court  held  that  evidence  was  properly  admitted  to  explain  what  was 
obscure  in  the  abbreviations  of  the  notary's  memoranda.  The  expert  "  was  not  called 
to  give  a  construction,  or  to  declare  the  legal  effect  of  a  written  instrument ;  but,  as  a 
person  skilled  in  such  matters,  to  tell  the  jury  what  words  those  short  entries  stood  for. 
It  is  not  unlike  the  case  of  an  instrument  written  in  a  foreign  tongue,  where  a  translator 
may  bt>  called  in  to  tell  the  jury  how  the  instrument  reads."  Id.  131. '  And  see  a  learned 
note  of  the  reporter.     Id.  131. 

In  Wilson  v.  WoodhuU  &  Minturn,  in  the  Superior  Court  of  the  city  of  New  York  — 
which  was  a  suit  on  a  contract  made  through  a  broker  for  the  sale  of  iron  — persons  in 
the  iron  trade  were  received  to  prove  that  the  words  "  at  6  mo.,"  in  the  bought  and  sold 
notes  made  by  the  broker,  meant,  among  the  dealers  in  that  trade,  not  an  open  credit  on 
the  vendor's  books,  for  six  months,  but  a  credit  by  a  note  at  six  months,  to  be  given  on  the 
delivery  of  the  iron.    MS.    And  see,  for  other  illustrations,  ante,  note  510 ;  also,  The  Far- 
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mers  and  Manufacturers'  Bank  v.  Haight  and  others,  3  Hill's  N.  T.  R.  493.  *  *  (See 
also  Dana  v.  Fiedler,  2  Kernan  R.  40,  and  Baptist  Churcli  v.  Brooklyn  Fire  Ins.  Co.,  28 
N.  Y.  153,  and  Dubois  v.  Baker,  40  Barb.  556,  and  ^tone  v.  Hubbard,  7  Cush.  595  ;  and 
the  N.  Y.  Belting  and  Packing  Co.  v.  Washington  Fire  Ins.  Co.,  10  Bosw.  428.) 

(In  Dana  V.  Fielder  (3  Kern.  40),  under  a  contract  for  the  sale  and  delivery  of  "one 
hundred  and  fifty  casks,  of  one  ton  each,  best  madder,  12  1-4,"  plaintiff  was  allowed  to 
show  that  among  dealers  in  the  article  these  figures  were  understood  to  mean  12i  cents 
per  pound.  In  Oatwater  v.  Nelson  (20  Barb.  29),  it  was  held  the  defendant  might  prove 
that  a  written  receipt  of  a  quantity  of  corn  on  freiglvt,  was  given  under  a  custom  or 
usage  of  trade  ;  namely  :  that  it  was  the  custom  at  the  defendant's  landing  at  Red  Hook 
and  had  been  for  forty  years,  and  was  known  to  the  plaintiff,  not  to  call  for  pay  for  grain 
left  on  freight  until  it  is  ordered  to  be  freighted ;  and  that  it  was. and  had  been  the  cus- 
tom, and  known  to  the  plaintiff,  not  to  pay  for  grain  until  it  had  been  ordered  to  be 
freighted.  Such  a  receipt  of  grain  on  freight,  imports  a  bailment  and  not  a  sale  ;  but  it 
may  be  shown  to  mean  a  sale,  by  clear  and  explicit  proof  of  the  usage  or  custom.  Daw- 
son V.  Kittle,  4  Hill,  107.  But  where  the  terms  of  a  contract,  in  the  form  of  a  written 
receipt,  are  plain  and  unambiguous,  they  cannot  be  varied  or  contradicted  under  the 
pretense  of  interpreting  and  explaining  them.  Wadsworth  v.  Alcott,  2  Seld.  64.  Mere 
receipts  may  be  explained  or  contradicted  by  parol  evidence  ;  thus  it  may  be  shown  that 
a  writing  acknowledging  the  receipt  of  a  quantity  of  wheat  from  J.  S.  W.  was  under- 
stood by  the  signers  to  be  given  for  the  benefit  of  executors.    Id  71. 

In  Hulbert  v.  Carver  (37  Barb.  62),  it  was  held  tha,t  a  certificate  stating  that  plaintifis 
"  have  deposited  in  this  office  $1781.42  Ills,  cy.,  payayble  to  the  order  of  themselves  on 
return  of  this  certificate,"  required  proof  by  parol  to  show  what  was  intended,  what 
currency  the  certificate  was  to  be  paid  in.  See  also  Taylor  v.  Beavers,  4  E.  D.  Smith,  315, 
The  meaning  of  specifications  for  building  steam  engines  and  boilers  may  be  shown  by 
an  expert.    Colwell  v.  Lawrence,  38  Barb.  643.) 

If  a  right  of  way  is  obscurely  granted,  direct  evidence  of  the  intent,  by  declarations  of 
the  parties,  and  their  agreement  wHich  resulted  in  the  grant  is  inadmissible.  Comstock 
V.  Van  Dusen,  5  Pick.  166;  Osborn  v."  Wise,  7  Carr.  &  Payne,  761.  See  Wynkoop  v. 
Burger,  12  John.  B.  322.  . 

Admissions  of  a  party  cannot  be  resorted  to  for  the  purpose  of  showing  an  intent 
additional  to  or  different  from,  the  one  expressed,  on  a  question  of  interpretation  merely. 
Hamilton  v,  Neel,  7  Watts'  R.  517. 

That  direct  evidence  of  intention,  as  contradistinguished  from  evidence  to  show  the 
intent  expressed  by  the  w^ds  or  language  of  an  instrument,  is  inadmissible,  see  further. 
Puller's  Et'r.5  v.  Puller,  3  Rand.  R.  83 ;  Rothmaler  v.  Myers,  4  Dess.  Eq.  B.  190 ;  Iddings 
V.  Iddings,  7  Serg.  &  Rawle,  111  ;  Kimball  v.  Morrell,  4  Greenl.  3(i8  ;  Webb  v.  Webb,  7 
Monroe,  627 ;  Comstock  v.  Hadlyme,  8  Conn.  R.  254 ;  Wade  v.  Howard,  6  Pick,  492,  500 ; 
Beeves  v.  Reeves,  1  Dev.  Eq.  K.  386  ;  Cesar  v.  Chew,  7  Gill  &  Jolm.  127 ;  Webster  v. 
Atkinson,  4  N.  Hamp.  R.  24  ;  Duncan  v.  Duncan,  2  Yeates'  K.  203 ;  Sword  v.  Adams,  8  Id. 
34 ;  Turbert  v.  Beulah,  1  Id.  432 ;  Avery  v.  Chappel,  6  Conn  R.  370 ;  Field  v.  Eaton,  1 
D3V.  Eq  R.  283;  Mann  v.  Mann's  Ex'rs,  1  John.  Ch.  R.  231 ;  S.  C,  on  appeal,  14  John. 
Rep.  1 ;  Den  ex  dem.  Stith's  Heirs  v.  Barnes,  1  N.  Car.  taw  Repos.  491 ;  Torbert  v. 
Twining,  1  Yeates'  R.  437  ;  Hall  v.  Leonard,  1  Pick.  R.  31 ;  Farrar  v.  Farrar,  5  Pick.  B. 
409.    And  see  other  cases  supra,  and  in  the  notes  infra. 

*  *  See  Tucker  and  others.  Executors  v.  The  Seaman's  Aid  Society  and  others.  A 
testator  gave  a  legacy  to  "  The  Seaman's  Aid  Society  in  the  city  of  Boston."  Another 
society,  denominated  the  Seaman's  Friend  Society,  claimed  the  legacy,  and  offered  evi- 
dence to  prove  that  the  testator  had  no  knowledge  of  the  existence  of  the  society  named 
in  his  will ;  that  he  knew  of  the  existence  of  said  other  society,  was  deeply  inter- 
*756  ested  in  its  objects,  had  contributed  to  its  *funds,  and  had  frequently  expressed  a 
determination  to  give  it  a  legacy  ;  that  he  directed  the  scrivener,  who  wrote  his 
will,  to  insert  the  legacy  as  made  to  said  society ;  that  the  scrivener,  not  knowing  the 
existence  of  said  society,  told  the  testator  that  the  name  of  the  society  was  "  The  Sea- 
man's Aid  Society,"  and  that  the  testator  thereupon  submitted  to  have  that  name  inserted. 
Held,  that  this  evidence  was  inadmissible,  and  that  "  The  Seaman's  Aid  Society"  was 
entitled  to  the  legacy.  7  Metcalf 's  R.  188.  And  see  Brown  v.  Saltonstall,  3  Metcalf,  423  ; 
and  Weston  v.  Poster,  7  Id.  397.  *  * 

An  exception  (and  it  seems  the  only  one,  strictly  speaking),  to  the  general  rule,  exclud- 
ing evidence  of  intention,  is  allowed,  as  we  have  seen,  where  the  language  of  the  instru- 
ment is  applicable  indifferently  to  more  than  one  object  or  subject,  'fhere  the  inquiry,  it 
seems,  is,  which  of  the  objects  or  subjects  was  intended  by  the  party  ;  in  other  words, 
which  one  he  meant  to  describe  ?  and  then,  evidence  of  declarations  made  by  him,  show- 
ing his  intent,  are  admissible.  See  post,  note  518  ;  also,  the  judgment  in  Miller  v.  Travers, 
8  Bing.  344,  stated  in  the  same  note;  Wigram  on  Extr.  Ev.  118;  Osborn  v.  Wise,  7  Carr. 
&  Payne,  761.  See,  likewise,  pos*,  notes  519,520.  Where  a  way  is  granted,  and  there 
are  two  ways  to  which  the  description  applies,  evidence  of  declarations  of  the  grantor  is 
admissible  to  identify  the  one  intended.  Osborn  v.  Wise,  7  Carr.  &  Payne,  761.  The 
same  role  obtains  where  a  monument  in  a  deed  is  called  for,  and  it  turns  out  that  there 
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are  two  of  the  same  kind.  An  interesting  case  on  this  subject  has  arisen  and -been  decided 
in  Massachusetts.  A  deed  described  land  as  bounded  on  a  certain  pond  ;  and,  upon  apply- 
ing the  deed  to  the  local  objects  embraced  within  its  descriptive  terms,  it  appeared  that 
the  pond  was  a, natural  pond,  which  was  raised,  more  or  less,  by  means  of  a  dam,  existing 
and  in  use  at  the  time  of  the  conveyance;  held,  that  parol  evidence  going  to  show  an 
understanding  and  agreement  cotemporaneous  with  the  giving  of  the  deed,  that  a  certain 
bank  or  barrier  of  the  pond  should  be  the  boundary  of  the  land,  was  admissible.  Water- 
man V.  Johnson,  13  Pick.  261.  The  court,  in  giving  their  opinion,  base  it  on  the  peculiar 
circumstances  of  the  case.  They  concede  that,  "  if  the  description  in  the  deed,  in  its  nat- 
ural construction  or  legal  effect,  was,  to  -fix  the  limit  at  any  particular  line,  as,  for 
instance,  low-water  or  high-water  mark,  no  parol  agreement  of  the  parties  could  restrain 
the  operation  of  the  deed,  and  fix  other  limits.  "  But,"  they  add,  "  considering  the 
description  in  its  application  to  the  subject  matter  —  that  is,  a  pond  neither  wholly  nat- 
ural nor  wholly  artificial,  and  that  there  is  no  settled  rule  of  legal  construction  which 
fixes  the  line  of  such  a  pond,  and  so  there  is  a  latent  ambiguity,  we  think  it  was  compe- 
tent, for  the  plaintiff  to  show  that  the  parties,  at  the  time  of  the  conveyance,  intended  and 
agreed  that  a  certain  natural  bank  or  barrier,  which  answers  the  descriptive  words,  at 
least  as  well  as  any  other,  was  the  monument  or  marginal  line  which  they  understood  as 
the  boundary  of  the  pond."  They  liken  it  to  the  case  where  a  deed  is  drawn,  and  certain 
monuments  referred  to,  which  are  not  erected  till  afterwards,  and  then  the  parties  go  on 
and  put  up  the  monuments.  See  Makepeace  v.  Bancroft,  13  Mass.  R.  469 ;  Owen  v.  Bar- 
tholomew, 9  Pick.  E.  526, 527.  Such  monuments  will  be  deemed  the  monuments  intended 
by  the  description ;  and  yet,  the  putting  of  them  up,  and  the  consent  and  agreement  of 
the  parties  in  relation  thereto,  must  be  proved  byparol.  "  If  it  is  competent  to  show,  by 
parol  evidence,  that  certain  monuments  have  been  erected  and  fixed,  at  or  about,  or  soon 
after  the  time  of  the  execution  of  the  deed,  as  and  for  the  monuments  meant  and  intended 
in  the  descriptive  parts  of  the  deed,  a  fortiori,  is  it  admissible  to  adduce  similar  proof,  to 
show  that  certain  monuments,  actually  existing  at  the  time,  were  the  monuments 
intended,  where  there  are  two  or  more  which  equally  well  answer  the  description." 
Waterman  v.  Johnson,  sv(pra. 

It  seems  that,  where  a  policy  of  insurance  may  equally  embrace  one  or  the  other  of  two 
species  of  goods,  the  representation,  or  parol  evidence,  may  be  resorted  to,  to  ascertain 
which  was  meant.    Parks  v.  The  General  Interest  Assurance  Co.,  5  Pick.  34,  37,  38. 

The  foregoing  are  called  cases  of  latent  ambiguity ;  but  the  same  dbctrine  applies, 
accoriUng  to  a  very  late  English  case,  where  two  persons  or  things  are  equally  within 
tie  disputed  portion  of  the  instrument,  and  the  fact  that  th^e  are  two  such  persons 
appears  on  the  face  of  the  instrument.  Thus,  a  testator,  by  his  will;  gave  several  legacies 
to  George  Gord,  the  son  of  George  Gord,  and  to  George  Gord,  the  son  of  John  Gord,  and 
there  was  also  a  devise  in  the  will  to  George  Gord,  the  son  of  Gord.  It  seems,  though 
not  expressly  stated  in  the  case,  that  there  were  two  persons  living  at  the  time  of  the 
making  of  the  will,  George,  the  son  of  John  Gord,  and  George,  the  son  of  George 
■*757  Gord.  The  latter  was  the  lessor  of  the  plaintiff,  and  claimed  the  *land  in  question 
under  the  devise  to  George  Gord,  the  son  of  Gord ;  and  "  he  offered  evidence  of 
declarations  by  the  testator, -showing  that  he  was  the  intended  devisee."  The  evidence 
having  been  received,  the  propriety  of  its  admission  was  brought  before  the  Court  of 
Exchequer,  by  motion  for  a  new  trial ;  and  judgment  was  given  that  the  evidence  was 
proper.  Doe  ex  dem.  Gord  v.  Needs,  2  M.  &  W.  129.  ■"  The  point  to  be  considered,"  said 
Parke,  B.,  delivering  the  opinion  in  this  case,  "  is,  whether  evidence  was  properly  admit- 
ted, to  show  what  person  the  testator  meant  to  designate,  by  the  description  of  George 
Gord,  the  son  of  Gord.  K,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the 
devisor  had  selected  a  particular  object  of  his  bounty,  no  evidence  would  have  been  admis- 
sible to  prove  that  he  intended  a  gift  to  a  certain  individual ;  such  would  havff  been  a 
case  of  amUguitaa  patena  within  the  meaning  of  Lord  Bacon's  rule  (Maxims,  25),  which 
ambiguity  could  not  be  helped  by  averment ;  for^  to  allow  such  evidence,  would  be,  with 
respect  to  that  subject,  to  cause  a  parol  will  to  operate  as  a  written  one  ;  or,  adopting  the 
language  of  Lord  Bacon,  '  to  make  that  pass  without  writing,  which  the  law  appointeth 
shall  not  paas  but  by  writing.'  But  here,  on  the  fa^ie  of  the  devis*,  no  such  doubt  arises. 
There  is  no  blank  before  the  name  of  Gord,  the  father,  which  might  have  occasioned  a 
doubt  whether  the  testator  had  finally  fixed  on  any  certain  person  in  his  mind. 

The  devisor  has  clearly  selected  a  particular  individual  as  the  devisee.  Let  us  then 
consider  what  would  have  been  the  case,  if  there  had  been  no  mention  in  the  will  of  any 
ot?isr  George  Gord,  the  son  Of  a  Gord :  on  that  supposition  there  is  no  doubt  upon  the 
authorities,  but  that  evidence  of  the  devisor's  intention,  as  proved  by  his  declarations 
would  have  been  admissible.  Upon  the  proof  of  extrinsic  facts,  which  is  always  allowed  iri 
order  to  enable  the  court  to  place  itself  in  the  situation  of  the  devisor,  and  to  construe  his 
Will,  it  would  have  appeared  that  there  were,  at  the  date  of  the  will,  im  persons  to  each  6f 
whom  the  description  would  be  equally  applicable.  This  clearly  resembles  the  case  put 
by  Lord  Bacon  of  a  latent  ambiguity,  as  where  one  grants  his  manor  of  S.  to  J.  P  and  his 
heirs,  and  the  truth  is,  he  has  the  manors  both  of  North  S.  and  South  S. ;  in  which  case 
says  Lord  Bacon,  "it  shall  be  holpen  by  averment,  whether  of  them  was  that  which  the 
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party  intended  to  pass.' "  The  learned  judge  then  cited  Altham's  Case  (8  Coke's  R.  155  a), 
Counden  v.  Clarke  (Hob.  83),  and  Doe  ex  dem.  Morgan  v.  Morgan  (1  Cromp.  &  Mees.  235), 
as  authorities  exactly  in  point,  and  said,  "  the  characteristic  of  all  these  cases  is,  that  the 
words  of  the  will  do  describe  the  object  or  subject  intended  ;  and  the  evidenceof  the  decla- 
rations of  the  testator,  has  not  the  effect  of  varying  the  instrument  in  any  way  whatever ; 
it  only  enables  the  court  to  reject  one  of  the  subjects  or  objects  to  which  the  description 
of  the  will  applies ;  and  to  determine  which  of  the  two  the  devisor  understood  to  be . 
signified  by  the  description  which  he  used  in  the  will.  This  subject  has  been  most  ably 
discussed  by  Mr.  Wigram,  in  his  excellent  treatise  on  the  rules  of  law  respecting  the 
admission  of  extrinsic  evidence  in  the  interpretation  of  wills.  There  would  have  been 
no  doubt  whatever  of  the  admissibility  of  evidence  of  the  devisor's  intention,  if  the  devise 
to  George  Oord,  the  son  of  G-ord,  had  stood  alone,  and  no  mention  had  been  made  in  the 
will  of  George,  the  son  of  John  Qord„  and  George,  the  son  of  George  Gord.  But  does 
the  circumstance  that  there  are  two  persons  named  in  the  will,  each  answering  the  des- 
cription of  George,  the  son  of  Gord,  prevent  the  application  of  the  rule  ?  We  are  of  opin- 
ion that  it  does  not.  In  truth,  the  mention  of  persons  by  those  descriptions  in  other  parts 
of  the  will  has  no  more  effect  for  this  purpose  than  proof  by  extrinsic  evidence  of  the 
existence  of  those  persons,  and  that  they  were  known  to  the  devisor,  would  have, had ;  it 
shows  that  there  were  two  persons  to.either  of  whom  the  description  in  question  would 
te  applicable,  and  that  suph  persons  were  both  known ;  and  the  present  case  really 
ffluounts  to  no  more  than  this,  that  the  person  to  whom  the  imperfect  description  appears 
on  the  parol  evidence  to  apply,  is  described  in  other  parts  of  thersame  will,  by  a  more  full 
and  perfect  description,  which  excludes  any  other  object  than  himself.  Still  he  is  pointed 
out  in  the  devise  itself  by  a  description,  wiiich  so  far  as  it  goes  is  perfectly  correct.  In 
the  case  of  Doe  ex  dem.  Morgan  v.  Morgan,  above  referred  to,  precisely  the  same  circran- 
stance  occurred." 

The  case  of  Cole  v.  Wendell  (8  John.  R.  116),  seems  to  range  along  with  the  piinraple 
of  Doe  ex  dem.  Gord  v.  Needs  {sivprd).  There  A.  agreed  in  writing  to  receive  of  B.  sixty 
shares  of  the  stock  of  a  certain  bank,  on  which  ten  dollars  per  share  had  been  paid  by 
B. ;  to  deliver  to  B.  his  note  for  $667  ;  to  pay  Mm  the  balance  in  cash,  and .  an  advance  of 
five  per  cent. ;  but  as  it  was  uncertain  to  which  of  two  things,  sufficiently  ascertained  by 
the  instrument  (viz :  the  nominal  amount  of  the  shares,  or  the  sum  paid  on  them 
*758  by  B.),  the  provision  as  to  the  five  per  cent.  *advance  was  applicable ;  held,  that 
parol  evidence  of  the  agreement  and  conversation  between  the  parties,  cotemporary 
with  the  execution  of  the  writing,  was  admissible  to  show  the  intent.  See  also  Qoddard 
v.  Charles,  2  Nott  &  M'Cord,  45,  51,  52. 

Consistently  with  the  general  rule  excluding  direct  evidence  of  intention,  declarations 
are  sometimes  admissible,  as  evincing  some  cotemporaneous  fact  or  circumstance,  ancil- 
lary to  a.  right  understanding  and  application  of  the  terms  of  an  instrument,  according  to 
the  principle  of  the  cases  ante,  note  510.  See  Wigram  on  Extr.  Ev.  64,  125.  Thus,  in 
Goodinge  v.  Goodinge  (1  Ves.  231),  a  testator  devised  a  legacy  to  such  of  his  nearest  rela- 
tions as  his  executors  should  think  poor  and  objects  of  charity.  Evidence  was  rejected  of 
the  testator's  intention  not  to  confine  it  to  relations  entitled  under  the-Statute  of  IMstri- 
butions.  a.^he  Lord  Chancellor  (Hardwicke)  said :  "  Although  parol  evidence  cannot  be 
read  to  prove  instructions  of  the  testator,  after  the  will  is  reduced  to  writing,  or  declara- 
tions as  to  the  persons  whom  he  meant  by  the  written  words  of  a  will ;  yet  that  is 
different  from  reading  it  to  prove  that  the  testator  knew  that  he  had  such  relations,  to  estab- 
lish which  fact  it  may  be  read ;  but  it  cannot  go  any  further."  So  as  to  a  deed,  where,  in 
order  to  its  just  application,  or  the  assessment  of  damages  on  a  covenant  contained  in  it, 
the  grantee's  knowledge  of  particular  facts,  cotemporaneous  with  the  giving  of  the  deed, 
becomes  material.  "  His  declarations  of  his  knowledge  at  the  time  would,  be  the  best 
evidence."  Leland  v.  Stone,  10  Mass,  Rep.  459,  461.  See  what  was  said  in  Comstock  v. 
Van  Dusen,  5  Pick.  166 ;  also  Harlow  v.  Thomas,  15  Id.  €0,  stated  ante,  note  487  ;  and 
Venable  v.  McDonald,  4  Dana's  R.  836,  stated  ante,  note  510.  On  a  similar  principle, 
where,  on  the  sale  of  a  slave,  there  was  a  general  warranty  of  soundness  by  simple  con- 
tract in  writing,  and  the  vendee  prosecuted  for  a  breach,  alleging  a  defect  in  one  of  the 
arras  of  the  slave  ;  held,  that  if  the  defect  was  known  to  the  vendee  at  the  time,  the  gen- 
eral warranty  would  not  extend  to  it,  and,  therefore,  evidence  was  admitted  to  show  that 
the  vendor  told  him  of  the  defect  during  the  negotiation,  and  before  the  sale  was  com- 
pleted. Schuyler  v.  Russ,  2  Cain.  R.  202.  And  in  the  case  where  a  legacy  or  devise  -has 
been  made  to  a- person  by  a  nickname,  parol  evidence  to  show  that  the  testator  usually 
called  such  person  by  his  nickname,  is,  it  seems,  admissible.  Per  Sir  Lloyd  Kenyon,  in 
Andrews  v.  Dobson,  1  Cox's  C.  C.  425  ;  Parsons  v.  Parsons,  1  Ves.  jun.  266 ;  Powell  v. 
Biddle,  2  Dall.  70.    And  see  the  cases  in  respect  to  nicknames,  post,  note  519. 

Other  cases  allowing  evidence  of  declarations  proving  or  tending  to  prove  material 
facts  collateral  to  the  question  of  intention  (Wigram  on  Extr.  Ev.  15),  are  not  so  easily 
discriminated  from  those  where  direct  evidence  of  intention  has'  been  held  inadmissible. 
Still,  in  principle,  the  distinction  is  broad  and  palpable.  Ely  v.  Adams  (19  John.  R.  318) 
furnishes  an  illustration.  There,  written  instructions  had  been  given  by  the  plaintiff  in 
an  execution,  to  the  sheriff,  who  had  the  defendant  in  custody,  to  allow  the  defendant  "  as 
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^759  would  Unquestionably  be  admissible  for  the  purpose  of  showing  that 
the  uncertainty,  which  appears  in  the  instruifaent,  does  not  in  point 
of  fact  exist,  and  that  the  intent  of  the  party,  though  uncertainly  and  ambig- 
uously expressed,  may  yet  be  ascertained  by  proof  of  facts  to  such  a  degree 
of  certainty,  as  to  allow  of  the  intent  being  carried  into  effect.  Some  ambi- 
guities apparent  in  an  instrument  dp  not  admit  of  the  application  of  extrinsic 
evidence,  and  are  utterly  incurable,  and  render  the  instrument  void :  on  the 
other  hand,  there  are  cases  of  apparent  ambiguity,  which  do  admit  of  expla- 
nation by  matter  of  fact,  and  in  which  the  court  might  give  effect  to  the 
intention  of  the  party  consistently  with  the  words  used  in  the  instrument. 
An  example,  given-  by  Vioe-Chancellor  Wigram  in  his  treatise,  will 
illustrate  and  enforce  this  part  of  the  subject  :(l)  "  Suppose  a  legacy  to  one 
of  the  children  of  A.  by  her  late  husband  B. :  suppose,  further,  that  A.  had 
only  one  son  by  B.,  and  that  this  fact  was  known  to  the  testator.  The 
necessary  consequence,  in  such  a  case,  of  bringing  the  words  of  the  will  into 

much  indulgence  as  he  could  with  safety  to  himself,  and  without  hazarding,  in  any  way, 
the  debt."  The  sheriff  being  piosecuted,  a  question  arose  as  to  the  extent  of  indulgence 
which  the  officer  was  allowed  by  the  writing  to  show  the  prisoner ;  and  the  court  admit- 
ted evidence  of  the  conversation  which  occurred  at  the  time  the  instrument  was  drawn, 
not  by  way  of  proving  intention  directly,  but  for  the  purpose  of  showing  facts  collateral 
to  the  question  of  intent,  and  consistent  with  the  terms  of  the  instrument.  They 
expressly  recognized  the  general  rule,  however,  as  laid  down  by  Mr.  Peake,  that  "  no 
evidence  of  an  expressed  intention  can  be  received  to  explain  an  ambiguity  on  the  face  of 
the  instrument,  and  thereby  to  make  that  valid,  which,  of  itself,  would  iiot  avail."  Id. 
317.  In  Barringer  v.  Sneed  (3  Stewart's  R.  201),  the  agreement  was  silent  as  to  the  time 
of  doing  the  act  contracted  for,  in  which  case,  as  was  held,  the  legal  effect  would  be  to 
allow  a  reasonable  time.  On  the  trial,  an  oral  agreement, ,  and  declarations  cotempora- 
neous  with  the  writing,  were  offered,  tending  to  show  that  the  act  was  to  be  performed  in 
eleiien  days.  The  court  would  not  permit  the  evidence  to  go  to  the  jury,  otherwise  than 
as  showing  what  the  parties  considered  a  reasonable  time.  Id.  p.  302,  803,  et  seq.  Where 
a  covenant  was  that  a  ship  should  take  goods  on  board  "forthwith,"  Lord  Tenterden,  C. 
J.,  ruled,  that  a  conversation  at  the  time  about  her  being  ready  in  two  days,  should  not 
affect  the  construction  ;  but  he  allowed  evidence  to  show  the  known  situation  and  circum- 
stances of  the  ship  when  the  contract  was  made,  with  a  view  of  ascertaining  what  was 
meant  by  forthwith.  Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.  If  the  conversation 
had  tended  to  show  the  known  situation  of  the  ship  at  the  time,  it  would  doubtless  have 
been  allowed,  as  evidence  collateral  to  the  question  of  intent. 

It  is  difficult  to  see  upon  what  precise  principle  the  following  cases  proceed,  though 
perhaps  they  may  stand  along  with  those  which  respect  declarations  collateral  to  the 
question  of  intent ;  at  all  events  they  by  no  means  infringe  upon  the  rule  which  excludes 
direct  evidence  of  intent',  as  an  independent  fact.  In  Birch  v.  Depeyster  (1  Stark.  R.  210), 
the  contract  between  the  owners  of  a  ship,  and  the  captain,  was,  that  the  latter  was  to 
receive  a  specified  sum  "in  lieu  of  privilege  and  primage;"  and  to  show  that  the  term 
privilege  did  not  exclude  the  captain's  right  to  the  cabin,  he  offered  a  conversation 
between  him  and  the  owners,  preliminary  to  the  writing,  in  the  course  of  which  the 
owners  expressly  stated  that  he  was  to  have  the  cabin  osntirely  to  himself     The  other 

side  objected,  that  only  the  general  mercantile  meaning  of  "privilege"  was  admissible 

but  Gibbs,  C.  J.,  said,  the  word  was  of  so  indeterminate  a  signification,  that  he  must 
receive  the  evidence.  The  same  case  is  better  reported  by  Campbell  (4  Camp.  385),  from 
which  it  appears  that  in  the  conversation  which  took  place  cotemporaneous  with  the 
contract,  the  captain  inquired,  "  what  privilege  will  you  allow  me  ? " — whereupon  one  of 
the  owners  answered,  "  we  cannot  allow  you  any  privilege,  but  there  is  a  large  cabin  and 
you  may  make  what  you  please  of  it."  And  Gibbs,  0.  J.,  thought,  if  mercantile  usage 
could  be  allowed  to  explain  what  was  understood  by  privilege,  he  might  hear  the  con- 
Btruction  put  upon  the  term  by  the  parties  themselves.    Id.  888. 

In  Taylor  v.  Briggs  (3  Carr.  &  Payne,  535),  the  sense  of  the  phrase,  "  cotton  in  bales  " 
used  in  a  charter  party,  was  disputed.  Evidence  of  collateral  circumstances  such  as 
usage  of  trade,  &c.,  was  resorted  to,  and  among  other  things  as  is  said  in  the  report 
"  the  broker,  through  whom  the  charter  party  was  entered  into,  gave  evidence  of  what 
was  said  at  the  time  ; "  but  Abbott,  C.  J.,  after  the  testimony  was  received  said  "  I  think 
if  there  be  a  written  agreement  signed  by  the  parties,  and'a  particular  construction  of  it 
will  much  benefit  one  party  and  injure  the  other,  that  sort  of  evidence  is  of  too  dangerous 
a  nature  to  be  relied  on  ;  and  the  question  I  shall  leave  to  the  jury  is— what  was  meant 
by  the  term  bale  ?  " 

(1)  Pa.  66. 
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contact  with  the  circumstances  to  which  they  refer,  must  be  to  determine 
the  identity  of  the  person  intended.  No  principle  or  rule  of  law  would,  it 
is  conceived,  preclude  a  court  from  acting  upon  the  evidence  of  facts,  by 
which  the  meaning  of  an  apparently  ambiguous  will,  would,  in  such  a  case, 
be  reduced  to  certainty.  It  is  the  form  of  expression  only,  and  not  the 
intention,  which  is  ambiguous.  It  would  be  quite  another  question  if  A. 
had  more  than  one  son,  or  if  her  husband  were  living." 

*'760  Examples.  It  will  be  convenient  in  this  place  to  mention  a  few 
instances  in  which  extrinsic  evidence  has  been  admitted  to  explain  a 
patent  ambiguity  in  an  instrument. 

Where  a  marriage  settlement  contained  a  power  to  the  husband  and  wife 
to  grant  leases  out  of  the  estate  settled,  with  "  a  power  of  re-entry  "  for 
non-payment  of  rent,  and  they  had  granted  a  lease  with  a  clause  of  re-entry 
in  a  particular  form,  it  was  held,(l)  that  evidence  was  admissible  to  show 
what  was  the  usual  and  accustomed  form  of  leases  of  the  estate  contained 
in  the  marriage  settlement,  as  well  prior  as  subsequent  to  that  settlement, 
for  the  purpose  of  showing  what  was  intended  by  the  "  power  of  re-entry," 
and  that  the  clause  of  re-entry  in  the  lease  in  question  pursued  the  form 
given  by  the  leasing  power. 

If  the  words  used  in  a  guaranty  to  express  the  consideration  for  which  it 
is  given(2)  leave  it  doubtful  whether  the  consideratioa  was  past{^')  or 
prospective,  evidence  is  admissible  to  show  that  it  was  the  latter.  (4)  Thus, 
where  a  guaranty  was  in  these  terms :  "  In  consideration  of  your  having 
this  day  advanced  to  A.  B.  £750,  secured  by  his  warrant  of  attorney,  pay- 
able, &&,  we  undertake  to  pay  the  same  on  default ;"  it  was  held, (5)  that 
as  the  words  "  your  having  this  day  advanced,"  might  mean,  either  "  in 
'consideration  that  you  have  this  day  advanced,  or  "  in  consideration  that 
you  shall  have  this  day  advanced,"  evidence  wa|  admissible  to  show  that  in 
fact  the  advance  was  not  a  past  one,  but  was  made  simultaneously  with  the 
execution  of  the  guaranty. 

Parke,  B.,  observed  in  this  case,  (6)  "You  cannot  vary  the  terms  of  a 
written  instrument  by  parol  evidence ;  that  is  a  regular  rule ;  but  if  you 
can  construe  an  instrument  by  parol  evidence,  where  that  instrument  is 
ambiguous,  in  such  a  manner  as  not  to  contradict,  you  are  at  liberty  to  do 
so." 

Where  evidence  not  admitted.  As  an  example  of  the  sort  of  patent  ambi- 
guity to  explain  which  parol  evidence  will  not  be  admitted,  the  case  of 
Saunderson  v.  Piper  (7)  may  be  referred  to.  That  was  an  action  upon  a 
bill  of  exchange,  which  was  expressed  in  figures  in  the  margin  to  be  drawn 

for  £245,  but  in  words  in  the  body  of  the  will  for  "  two  hundred 
*761     pounds"  only;  and  it  was  held  *that  evidence  was  not  admissible  to 

show  that  the  words  "  and  forty-five  "  had  been  omitted  by  mistake 
from  the  body  of  the  bill,  although  the  stamp  on  the  bill  was  applicable  to 
the  higher  amoifht. 

The  result  appears  to  be,  with  regard  to  an  ambiguity  apparent  on  the 
face  of  the  instrument,  that  there  is  no  peremptory  rule  of  law,  which,  in 
all  instances,  should  exclude  the  reception  of  extrinsic  evidence ;  and  that, 

(1)  Smith  V.  Doe  d.  Jersey,  2  B.  &  B.  474. 

(2)  A  guaranty  is  required  by  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  §  4,  to  be  in 
writing,  and  it  must  express  the  consideration  upon  the  face  of  it.  Wain  v.  Walters,  5 
East,  10  ;  Saunders  v.  Wakefield,  4  B.  &  Ad.  495  ;  Goodman  v.  Chase,  1  B.  &  A.  297. 

(3)  See  Wain  v.  Walters,  ut  sv/pra ,  James  v.  Williams,  5  B.  &  C.  1109. 

(4)  Haiffh  v.  Brooks,  10  A.  &  E.  309 ;  Butchery.  Steuart,  U  M.  &  W.  857 ;  Goldshede  v. 
Swan,  1  Exoh.  R.  154. 

(5)  Goldshede  v.  Swan,  ut  supra. 

(6)  Goldshede  v.  Swan,  1  Exch.  R.  158. 

(7)  5  N.  C.  425. 
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althougli  some  descriptions  are  so  uncertain  as  to  be  beyond  the  aid  of 
extrinsic  evidence,  and  incurable,  others  are  capable  of  explanation,  and, 
-when  sufficiently  explained,  may  admit  of  being  carried  into  effect.  (1) 

Latent  ambiguities.  With  regard  to  a  latent  ambiguity,  of  whatever 
kind,  it  may  be  laid  down  as  a  general  rule,  that  whenever  there  appears 
to  be,  in  the  facts  of  the  case,  some  difficulty  or  ambiguity  in  applying  the 
words  of  a  will  to  the  thing  which  is  the  subject  matter  of  the  devise,  or 
to  the  person  of  the  devisee,  this  difficulty  or  ambiguity,  which  is  intro- 
duced by  the  admission,  of  extrinsic  evidence,  may  be  removed  by  the 
admission  of  further  evidence  upon  the  same  subject,  calculated  to  explain 
what  was  the  estate  or  subject  matter  really  intended  to  be  devised,  or  who 
was  the  person  really  intended  to  take  under  the  will.  (2)  And  proof  of  all 
material  facts  is  admissible,  from  which  the  intent  of  the  party,  in  using  the 
expressions  of  the  will,  nday  be  inferred,— or  (which  is  the  same  thing) 
proof  of  every  material  fact  that  will  enable  the  court  to  identify  the  person 
or  thing  designated  in  the  will.  (3) 

(1)  The  case  of  Doe  d.  Qord  v.  Needs  (2  M.  &  W.  139),  afterwards  mentioned,  shows 
that  ambiguity,  although  apparent  on  the  face  of  the  will,  may  yet  admit  of  extrinsic 
(evidence,  and  be  removed  by  it.  See  also  Lampon  v.  Corke,  5  B.  &  A.  606.  And  see,  as 
an  instance  of  patent  ambiguity,  Clayton  v.  Nugent  (Lord),  supra,  p.  744. 

Note  517. — See  Hall  v.  Leonard,  1  Pick.  31 ;  Hoflman  v.  Porter,  3  Brock.  ,158 ;  also  notes 
515,  516 ;  and  Shelton  v.  Braithwaite,  7  Mees.  &  Welsh.  436 ;  Stockham  v.  Parr,  11  Id. 
809  ;  and  Cayuga  Co.  Bank  v.  Warden,  1  Comst.  414 ;  Cook  v.  Litchfield,  5  Selden  R.  380 ; 
cases  in  which  extrinsic  evidence  was  received  to  show  the  application  of  a  notice  of  dis- 
honor to  the  draft  or  note  in  suit. 

(3)  See  the  judgment  of  Tiudal,  C.  J.,  in  Miller  v.  Travera,  supra,  p.  640. 

(3)  Note  518. — The  doctrine  in  the  text  has  been  repeatedly  recognized  and  acted  upon. 
It  is  no  less  applicable  to  deeds  and  other  written  instruments  than  to  wills.  Wherever 
a  description  or  designation  of  the  person  or  thing  intended  is  applicable  indifferently  to 
more  than  one  subject,  extrinsic  evidence  is  admissible  to  prove  which  of  such  subjects 
was  intended.  In  addition  to  the  cases  cited  in  the  text,  see  Bro.  Abr.  Nosme,  68  ;  Cane 
V.  Gowper,  Moore,  104 ;  Pacy  v.  KnoUis,  1  Brown,  133 ;  Anon,  Keilway,  49,  a ;  Counden  v. 
Clarke,  Hob.  82 ;  Lepiot  v.  Brown,  1  Salk.  7 ;  Dowsett  v.  Sweet,  Ambl.  175 ;  Doe  ex  dem' 
Morgan  V.  Morgan,  1  Cromp.  &  Mees.  335;  Richardson  v.  Watson,  4  Bam.  &  Adol.  787; 
S.  C,  1  Nev.  &  M.  575  ;  Thonias  v.  Thomas,  6  T.  R.  671 ;  Osborn  v.  Wise,  7  Carr.  &  Payne, 
761,  and  what  is  said  by  P'arke,  B.,  at  the  conclusion  of  the  case ;  Jackson  ex  dem.  Shultze 
v.  Goes,  13  John.  Bep.  518 ;  Pritchard  v.  Hicks,  1  Paige,  270 ;  Pinson  v.  Ivey,  1  Yerg.  296 ; 
WusthoflF  v.  Dracourt,  3  Watts'  Rep.  348. 

A  question  has  sometimes  arisen  whether,  if  a  deed  or  other  instrument  be  to  A.  B., 

and  it  turns  out  that  there  are  two  persons  by  that  name,  father  and  son,  the  former 

known  as  A.  B.,  and  the  latter  as  A.  B.  junior,  it  is  competent  to  show  by  oral 

*763    evidence  that  the  latter  was  *intended  though  the  addition  of  junior  be  omitted. 

It  is  clearly  settled  that  this  may  be  done.    Coit  v.  Starkweather,  8  Conn.  R.  289  ; 

Jones  V.  Newman,  1  Black.  R.  60. 

With  respect  to  the  evidence  which  is  admissible  for  the  purpose  of  determining  which 
of  several  subjects  was  intended  where  the  description  is  applicable  to  more  than  one — 
inasmuch  as  the  question  is,  what  the  individual  speaking  through  the  instrument 
intended  to  have  expressed  ;  any  evidence  which,  upon  general  principles,  is  relevant  and 
material  to  that  inquiry,  will  be  admitted.  Wigram  on  Extr.  Ev.  118.  In  Coit  v.  Stark- 
weather {swpra),  the  evidence  seems  to  have  been  direct,  that  the  son  negotiated  for  the 
deed,  and  that  it  was  delivered  to  and  intended  for  him.  In  the  case  of  wills,  it  seems 
from  the  English  decisions,  that  facts  affording  an  inference  of  intention,  and  declarations 
by  the  testator  at  the  time  of  making  his  will,  are  equally  admissible.  Wigram  on  Extr. 
Ev.  118.  See  Selwood  v.  Mildmay,  3  Ves.  306  ;  Doe  d.  Chevalier  v.  Huthwaite,  8  Barn,  k 
Aid.  633  ;  Cheney's  Case,  5  Rep.  68  b,  stated  in  the  text ;  Crounden  v.  Clarke,  Hobart,  33  ; 
Hampshire  v.  Pierce,  2  Ves.  sen.  216  ;  Price  v.  Page,  4  Ves.  jun.  680  ;  Hodgson  v.  Hodg- 
son, 3  Vern.  393  ;  Beaumont  v.  Fell,  3  P.  Wms.  140  ;  Doe  d.  Westlake  v.  Westlake,  4  Barn. 
&  Aid.  57  I  Steele  v.  Hoste,  6  Madd.  193.  But  declarations  of  intention,  made  before  or 
after  the  date  of  the  will,  are,  it  has  been  said,  inadmissible.  Vvigram  on  Ex.  Ev.  118; 
Thomas  v.  Thomas,  6  Term  R.  671,  stated  post,  of  the  text;  Strode  v.  Russell,  2  Vern! 
635.  See  Oldham  v.  Slater,  3  Sim.  84 ;  Richardson  v.  Watson,  4  Barn.  &  Adol.  787.  See 
Whitaker  v.  Tatham,  7  Bing.  638  ;  S.  C,  5  Moore  &  Payne,  038.  This  distinction,  how- 
ever, if  it  exists,  does  not  appear  to  have  been  uniformly  kept  in  view,  as  will  be  seen  by 
the  above  cases.  It  has  been  repeatedly  held,  nevertheless,  that  declarations  made  before 
and  after  the  making  of  the  will,  and  constituting  no  part  of  the  res  gestae,  are  entitled 
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to  little,  If  any  weight,  in  comparison  with  cotemporary  declarations.  The  latter  have 
been  called  "  the  best  evidence."  See  Langham  v.  Sanford,  3  Mer.  6,  28 ;  Strode  v.  Rus- 
sell, 3  Vern.  635.  In  Strode  v.  Russell  (3  Vern.  634,  635),  Tracy,  J.,  says,  no  regard 
whatever  is  to  be  had,  in  construing  wills,  "  to  expressions  iDefore  or  after  the  making  of 
the  will,  which  possibly  might  be  used  by  the  testator  on  purpose  to  control  or  disguise 
what  he  was  doing,  or  to  keep  the  family  quiet,  or  for  other  secret  motives  or  induce- 
ments." See  also  Coalter,  J.,  in  Puller  v.  Puller,  3  Rand.  89 ;  per  Campbell  J.,  Id.  90. 
Sembh,  that  declarations  before  the  will  was  made  are  of  more  weight  than  those  made 
after.  Langhajn  v.  Sanford,  supra;  Whitaker  v.  Tatham,  7  Bing.  638.  And  they  must 
always  relate  to  the  intention  which  existed  in  the  testator's  mind,  at  the  time  he  made 
his  will ;  otherwise  they  are  irrelevant.  Wliitaker  v.  Tatham,  7  Bing.  638  ;  S.  C,  5  Moore 
&  Payne,  628.  In  Pennsylvania,  declarations  made  before  and  after  the  execution  of  the 
will,  are,  it  appears,  admissible  (Vernor  v.  Henry,  3  Watts'  Rep.  391) ;  especially  as  ancil- 
lary to  other  circumstances  evolving  the  intent.  Id.  The  question  was  upon  the  identity 
of  a  legatee,  and  the  reasoning  upon  which  the  decision  proceeds  seems  difficult  to  resist, 
except  by  restricting  the  rule  allowing  direct  evidence  of  intention.  It  is  as  follows  :  "  In 
the  case  of  a  latent  ambiguity  it  is  certain  that  explanatory  declarations  made  at  the 
time  of  execution  are  admissible,  having  been  so  ruled  in  Harris  v.  The  Bishop  of  Lincoln 
(2  P.  Wms.  137),  and  Thomas  v.  Thomas  (6  T.  R.  671).  In  the  latter,  however,  previous 
professions  indicative  of  a  design  to  give  the  property  in  a  particular  way,  were  excluded. 
Though  I  can  see  no  good  ground  for  it,  naked  declarations  of  such  a  design  might  pos- 
sibly be  deemed  incompetent,  for  the  reason  that  the  important  consideration  is  the  state 
of  intention  at  the  time  of  making  the  will,  when  all  previous  designs  may  have  been 
abandoned;  yet  the  objection  would  seem  to  be  rather  to  the  effect  of  the  evidence,  than 
its  competency,  for  the  admitted  existence  of  a  testamentary  purpose  raises  a  presimiption, 
however  slight,  of  the  continuance  of  it  till  rebutted  by  proof  of  misconduct  or  other 
circumstances  to  induce  a  presumption  of  a  change  of  feeling  towards  the  person  previ- 
ously intended  to  be  favored.  But  what  would  be  the  effect  of  such  a  presumption  when 
strengthened  by  circumstances  ?  In  order  to  show  the  correspondence  of  the  party's  rela- 
tions and  condition  to  the  description  by  which  he  claims,  to  be  accidental,  would  it  not 
be  open  to  proof  from  the  other  side,  that  the  testator  was  a  stranger  to  him,  while  he 
had  treated  the  claimant  who  bears  the  name  as  the  proclaimed  successor  to  his  estate  ? 
No  argument  built  on  a  subtlety  could  oppose  a  conclusion  so  rational." 

In  respect  to  the  admissibility  of  declarations  to  prove  intention,  and  their  comparative 

weight  as  respects  the  time  when,  and  the  circumstances  under  which  they  are  made,  see 

ante,  note  104.    Their  nature,  as  whether  direct  to  the  intent  sought  to  be  ascribed  to  the 

testator,  or  merely  affording  an  inference  of  such  an  intent,  must  be  attended  to.  in 

*763    estimating  the  value  of  this  *species  of  evidence.    See  Farrar  v.  Farrar,  5  Pick.  409. 

Further  observations  relating  to  the  above  doctrine  will  be  found  in  these  notes. 

The  rule  applicable  where  more  persons  or  subjects  than  one  are  equally  within  the 
dfescription,  was  recognized  in  Miller  v.  Travers,  8  Bing.  244.  As  that  case  is  since 
the  present  edition  of  our  author's  treatise,  and  furnishes  a  valuable  commentary  upon 
any  of  the  adjudications  noticed  in  subsequent  pages  of  the  text— showing,  moreover, 
how  far  they  may  be  considered  as  overruled  or  qualified— we  shall,  for  the  sake  of  con- 
venient reference,  introduce  it  in  this  place,  and  pretty  much  at  length.  There,  the  testator 
had  devised  "  all  his  freehold  and  real  estates  whatsoever,  situate  in  the  county  of  Lim- 
erick, in  the  city  of  Limerick,"  to  certain  trustees  named  in  his  will.  At  the  time  of 
making  his  will  he  had  no  real  estate  in  the  county  of  Limerick,  but  he  had  a  small  real 
estate  in  the  city  of  Limerick,  and  considerable  real  estate  in  the  county  of  Clare.  It  was 
not  disputed  that  the  real  estate  in  the  city  of  Limerick  passed  under  the  devise,  but  the 
plaintiff  contended  that  he  was  at  liberty  to  show,  by  parol  evidence,  that  the  testator 
intended  his  estates  in  Clare  to  pass  under  the  same  devise.  The  vice-chancellor  was  of 
opinion  that  such  evidence  was  admissible,  and  ordered  that  the  parties  should  proceed  to 
a  trial  at  law  on  an  issue,  upon  that  principle.  Wigram  on  Extr.  Ev.  89.  Against  this 
decision  the  defendant  appealed ;  and  the  Lord  Chancellor  requested  the  assistance  of 
Tindal,  C.  J.,  and  Lord  Lyndhurst  (then  chief  baron),  the  former  of  whom,  in  January, 
1833,  delivered  the  unanimous  opinion  of  the  three  judges,  deciding  that  the  evidence 
adverted  to  was  inadmissible,  and  reversing  the  order  directing  an  issue.  The  judgment, 
after  observing  that  the  main  question  was,  whether  parol  evidence  was  admissible  to 
show  the  testator's  intention  that  his  real  estates  in  the  county  of  Clare  should  pass  by 
his  will,  proceeds  as  follows  ;  "  It  may  be  admitted,  that  in  all  cases  in  which  a  difficulty 
arises  in  applying  the  words  of  a  will  to  the  thing  which  is  the  subject  matter  of  the 
devise,  or  the  person  of  a  devisee,  the  difficulty  or  ambiguity  which  is  introduced  by 
the  admission  of  extrinsic  evidence  may  be  rebutted  or  removed  by  the  production  of  fur- 
ther evidence,  wpon  the  same  siibject,  calculated  to  explain  what  was  the  estate,  or  subject 
matter,  really  intended  to  be  devised,  or  who  was  the  person  really  intended  to  take  under 
the  will ;  and  this  appears  to  us  to  be  the  extent  of  the  maxim : — 'ArrMguitas  verborum 
latens,  wrificatione  suppletur.' 

"  But  the  cases  to  which  this  construction  applies  will  be  found  to  range  themselves  into 
two  separate  classes,  distinguishable  from  each  other,  and  to  neither  of  which  can  the 

Vol.  n.  81 
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present  case  be  referred.  The  first  class  is,  where  the  description  of  the  thing  devised,  or 
of  the  devisee,  is  clear  upon  the  face  of  the  will ;  but,  upon  the  death  of  the  testator,  it  is 
found  that  there  are  more  than  one  estate  or  subject  matter  of  devise,  or  more  than  one 
person  whose  description  follows  out  and  fills  the  words  used  in  the  will.  As  where  the 
testator  devises  his  manor  of  Dale,  and  at  his  death  it  is  found  that  he  has  two  manors  of 
that  name,  South  Dale  and  North  Dale  ;  or  where  a  man  devises  to  his  son  John,  and  he 
has  two  sons  of  that  name.  In  each  of  these  cases,  respectively,  parol  evidence  is  admis- 
sible to  show  which  manor  was  intended  to  pass,  and  which  son  was  intended  to  take. 
Bac.  Max.  33 ;  Hob.  R.  33 ;  Edward  Altham'.s  Case,  8  Kep.  155.  The  other  class  of  cases 
is  that  in  which  the  description  contained  in  the  will  of  the  thing  intended  to  be  devised, 
or  of  the  person  who  is  intended  to  take,  is  true  in  pa/rt,  hut  not  true  in  every  pwrticular. 
As  where  an  estate  is  devised  called  A.,  and  is  described  in  the  occupation  of  B.,  and  it  is 
found  that,  though  there  is  an  estate  called  A.,  yet  the  whole  is  not  in  B.'s  occupation  ;  or 
where  an  estate  is  devised  to  a  person  whose  surname  or  Christian  name  is  mistaken ; 
or  whose  description  is  imperfect  or  inaccurate  ;  in  which  latter  class  of  cases  parol  evi- 
dence is  admissible  to  show  what  estate  is  intended  to  pass,  and  who  was  the  devisee 
intended  to  take,  provided  there  is  sufficient  indication  of  intention  appearing  on  the  face 
of  the  mil  to  justify  tJie  a/pplication  of  the  evidence. 

"  But  the  case  now  before  the  court  does  not  appear  to  fall  within  either  of  these  dis- 
tinctions. There  are  no  words  in  the  will  which  contain  an  imperfect,  or,  indeed,  any 
description  whatever  of  the  estates  in  Clare.  The  present  case  is  rather  one  in  which  the 
plaintiff  does  not  endeavor  to  apply  the  description  contained  in  the  will  to  the  estates  in 
Clare,  but,  in  order  to  make  out  such  intention,  is  compelled  to  introduce  mew  words  and 
a  new  description  into  the  hody  of  tlie  wiU  itself. 

"  The  testator  devises  all  his  estates  in  the  county  of  Limerick,  and  the  city  of  Limerick. 
There  is  nothing  ambiguous  in  this  devise  on  the  face  of  the  will.  It  is  found,  upon 
*764  inquiry,  *that  he  had  property  in  the  city  of  Limerick,  which  answers  to  the  descrip- 
tion in  the  will,  but  no  property  in  the  county.  This  extrinsic  evidence  produces  no 
ambiguity,  no  difficulty  in  the  application  of  the  words  of  his  wriU  to  tlie  state  of  the  property 
as  it  really  exists.  The  natural  and  necessary  construction  of  the  will  is,  that  it  passes  the 
estate  which  he  has  in  the  city  of  Limerick,  but  passes  no  estate  in  the  county  of  Limerick, 
where  the  testator  had  no  estate  to  answer  that  description. 

"  The  plaintiff,  however,  contends,  that  he  has  a  right  to  prove  that  the  testator 
intended  to  pass  not  only  the  estate  in  the  city  of  Limerick,  but  an  estate  in  a  county  not 
named  in  the  will,  namely,  the  county  of  Clare,  and  that  the  will  is  to  be  read  and  con- 
strued as  if  the  word  Clare  stood  in  the  place  of,  or  in  addition  to,  that  of  Limerick. 

"  But  this,,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic  evidence  to  apply 
the  intention  of  the  testator,  as  it  is  to  be  collected  from  the  mU  itself,  to  tlie  existing  state 
of  his  property  ;  it  is  calling  in  extrinsic  evidence  to  introduce  into  the  wiU  an  intention  not 
ajppa/rent  u/pon  the  face  of  the  vMl.  It  is  not  simply  removing  a  difficulty  arising  from  a 
defective  or  mistaken  description ;  it  is  making  the  will  speak  upon  a  subject  on  which  it 
is  altogether  silent,  and  is  the  same  in  effect  as  the  filling  of  a  blank,  which  the  testator 
might  have  left  in  his  will.  It  amounts,  in  short,  by  the  admission  of  parol  evidence,  to 
the  making  of  a  new  devise  for  the  testator,  which  he  is  supposed  to  have  omitted. 

"  Now,  the  first  objection  to  the  introduction  of  such  evidence  is,  that  it  is  inconsistent 
with  the  rule  which  reason  and  sense  lay  down,  and  which  has  been  universally  estab- 
lishkd  for  the  construction  of  wills,  namely,  that  the  testator's  intention  is  to  be  collected 
from  the  words  used  in  the  will,  and  that  words  which  he  has  not  used  cannot  be  added. 
Denn  v.  Page,  3  T.  K.  87. 

"  But  it  is  an  objection  no  less  strong,  that  the  only  mode  of  proving  the  alleged  inten- 
tion of  the  testator  is,  by  setting  up  the  draft  of  the  will  against  the  executed  will  itself. 
As,  however,  the  copy  of  the  will  which  omitted  the  name  of  the  county  of  Clare  was  for 
some  time  in  the  custody  of  the  testator,  and,  therefore,  open  for  his  inspection  ;  which 
copy  was  afterwards  executed  by  him  with  all  the  formalities  required  by  the  Statute  of 
Frauds;  the  presumption  is  that  he  must  have  seen  and  approved  of  the  alteration, 
rather  than  that  he  overlooked  it  by  mistake.  It  is  unnecessary  to  advert  to  the  danger 
of  allowing  the  draft  of  the  will  to  be  set  up  as  of  greater  authority  to  evince  the  inten- 
tion of  the  testator  than  the  will  itself,  after  the  will  has  been  solemnly  executed  and 
after  the  death  of  the  testator.  If  such  evidence  is  admissible  to  introduce  a  new  subject 
matter  of  devise,  why  not  also  to  introduce  the  name  ■of  a  devisee,  altogether  omitted  In 
the  will  ?  If  it  is  admissible  to  introduce  new  matter  of  devise,  or  a  new  devisee,  why 
not  to  strike  out  such  as  are  contained  in  the  executed  will  ?  The  effect  of  such  evidence 
in  either  case  would  be,  that  the  will,  though  made  inform  by  the  testator  in  his  lifetime 
would  really  be  made  by  the  attorney  after  his  death  ;  that  all  the  guards  intended  to  be 
introduced  by  the  Statute  of  Frauds  would  be  entirely  destroyed,  and  the  statute  itself 
virtually  repealed. 

"  And  upon  examination  of  the  decided  cases  on  which  the  plaintiff  has  relied  in  argu- 
ment, no  one  will  be  found  to  go  the  length  of  supporting  the  proposition  whichlie 
contends  for  ;  on  the  contrary,  they  will  all  be  found  consistent  with  the  distinction  above 
adverted  to — that  an  uncertainty,  which  arises  from  applying  the  description  contained  in 
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the  -will  either  to  the  thing  devised,  or  to  the  person  of  the  devisee,  may  be  helped  by 
parol  evidence  ;  but  that  a  new  sviject  matter  of  devise,  or  a  new  densee,  ■vrhere  the  will  is 
entirely  silent  upon  either,  cannot  be  imported  by  parol  evidence  into  the  will  itself. 

"  Thus,  in  the  case  of  Lowe  v.  Lord  Huntingtower  (4  Russ.  R.  581),  in  which  it  was 
held  that  evidence  of  collateral  circumstances  was  admissible,  as  of  the  ages  of  several 
devisees  named  in  the  will,  of  the  fact  of  their  being  married  or  unmarried,  and  the  like, 
for  the  purposes  of  ascertaining  the  true  construction  of  the  will ;  such  evidence,  it  is  to 
be  observed,  is  not  admitted  to  introduce  new  words  into  th^  will  itself,  but  merely  to 
give  a  construction  to  the  words  used  in  the  will  consistent  with  the  real  state  of  his  pro- 
perty and  family ;  the  evidence  is  produced  to  prove  facts,  which,  according  to  the  lan- 
guage of  Lord  Coke  (in.8  Rep.  155), '  stand  well  with  tht  words  of  the,  will! 

"  The  ease  of  Standen  v.  Standen  (3  Ves.  jun.  589),  decides  no  more  than  that  a  devise 

of  all  the  residue  of  the  testator's  real  estate,  where  he  has  no  real  estate  at  all,  but  haS;  a 

power  of  appointment  over  real   estate,   shall  pass   such  estate   over  which  he  has 

the  power,  though  the  power  is  not  referred  to.    But  this  proceeds  upon  the  prin- 

*765    ciple  that  the  will  would  be  altogether  inoperative,  *unless  it  is  taken  that,  by  the 

words  used  in  the  will,  the  testator  meant  to  refer  to  the  power  of  appointment. 

"  The  case  of  Mosley  v.  Massey  and  others  (8  East,  149),  does  not  appear  to  bear  upon 
the  question  now  under  consideration.  After  tlxe  parol  evidence  had  established  that  the 
local  description  of  the  two  estates  mentioned  in  the  will  had  been  transposed  by  mistake, 
the  county  of  Radnor  having  been  applied  to  the  estate  in  Monmouth,  and  vice  versa,  the 
court  held  that  it  was  sufficiently  to  be  collected  from  the  words  of  the  will  itself  which 
estate  the  testator  meant  to  give  to  the  one  devisee,  and  which  to  the  other,  independent  of 
their  local  description;  all,  therefore,  that  was  done  was  to  reject  the  local  description  as 
unnecessary,  and  not  to  import  any  new  description  into  the  will. 

"  In  the  case  of  Selwood  v.  Mildmay  (3  Ves.  jun.  306),  the  testator  devised  to  his  wife 
part  of  his  stock  iia  the  four  per  cent,  annuities  of  the  Bank  of  England ;  and  it  was  shown 
by  parol  evidence,  that  at  the  time  he  made  his  will,  he  had  no  stock  in  the  4  per  cent, 
annuities,  but  that  he  had  some  which  he  had  sold  out,  and  had  invested  the  produce  in 
long  annuities.  And  in  this  case  it  was  held,  that  the  bequest  was  in  substance  a  bequest 
of  stfcck,  using  the  words  as  a  denomination,  not  as  the  identical  corpus  of  the  stock  ; 
and  as  none  could  be  found  to  answer  the  description  but  the  long  annuities,  it  was  held 
that  such  stock  should  pass  rather  than  the  will  be  together  inoperative. 

"This  case  is  certainly  a  very  strong  one;  Imt  the  decision  a/ppears  to  us  to  range  itself 
under  the  head,  that  'falsa  demonstratio  non  nocet,'  where  enough  appears  upon  the  mil 
itself  to  show  the  intention  after  the  false  description  is  rejected. 

"  The  case  of  Goodtitle  v.  Southern  (1  M.  &  S.  299)  falls  more  closely  within  the 
principle  last  referred  to.  A  devise  '  of  aU  that  my  farm  called  Trogue's  Fa/rm,  now  in 
the  occupation  of  A.  G.'  Upon  looking  out  for  the  farm  devised,  it  is  found  that  part  of  the 
lands  which  constituted  Trogue's  Farm  are  in  the  occupation  of  another  person.  It  was 
held,  that  the  thing  devised  was  sufficiently  ascertained  by  the  devise  of  '  Trogite's  fa/rm,' 
and  that  the  inaccurate  part  of  the  devise  might  be  rejected  as  surplusage. 

"  The  case  of  Day  v.  Trigg  (1  P.  Wms.  386),  ranges  itself  precisely  in  the  same  class. 
A  devise  of  '  all  the  testator's  freehold  houses  in  Aldersgate  street,'  where,  in  fact,  he  had 
no  freehold,  but  had  leasehold  houses  there.  The  devise  was  held  in  substance  and 
eflFect  to  be  a  devise  of  his  Iwnses  there,  and  that  as  there  were  no  freehold  houses  there 
to  satisfy  the  description,  the  word  'freehold'  should  rather  be  rejected  than  the  will  be 
totally  void. 

"But  neither  of  these  cases  afford  any  authority  in  favor  of  the  plaintiff f  they  decide 
only  that  where  there  is  a  suffidtnt  description  in  the  will  to  ascertain  the  thing  devised,  a 
part  of  the  description  which  is  inaccurate  may  be  rejected,  not  that  anything  may  be 
added  to  the  wUl;  thus  following  the  rule  laid  down  by  Anderson,  C.  J.,  in  Godb.  Rep. 
131 :  '  an  averment  to  take  away  surplusage  is  good,  but  not  to  increase  that  which  is 
defective  in  the  will  of  the  testator.' 

"  On  the  contrary,  the  cases  against  the  plaintiff's  construction  appeared  to  bear  more 
closely  on  the  point.  In  the  first  place,  it  is  well  established,  that  where  a  complete 
blank  is  left  for  the  name  of  a  legatee  or  devisee,  no  parol  evidence,  however  strong,  will 
be  allowed  to  fill  it  up  as  intended  by  the  testator.  Hunt  v.  Hort  (8  Bro.  C.  C.  811),  and 
in  many  other  cases. 

"  Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  person  of  the  devisee, 
or  the  estate,  or  thing  devised,  which  is  left  altogether  in  blank.  And  it  requires  a  verry 
nice  discrimination  to  distinguish  between  the  case  of  a  mil  where  the  description  of  the 
estate  is  left  altogether  in  blank,  and  the  present  case,  where  there  is  a  total  omission  of 
the  estates  in  Glare. 

"  In  the  case  of  Doe  d.  Oyenden  v.  Chichester  (4  Dow.  P.  C.  65),  it  was  held  by  the 
House  of  Lords,  in  affirmance  of  the  judgment  below,  that  in  the  case  of  a  devise  of  'my 
estate  of  Ashton,'  no  parol  evidence  was  admissible  to  show  that  the  testator  intended  to 
pass  not  only  his  lands  in  Ashton,  but  in  the  adjoining  parishes,  which  he  had  been 
accustomed  to  call  by  the  general  name  of  his  Ashton  estate.  The  chief  justice  of  the 
Common  Pleas,  in  giving  the  judgment  of  all  the  judges,  says,  'If  testator  should  devise 
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*766  *Various  instances  have  been  given  in  the  previous  section  of  the 
admissibility  of  extrinsic  evidence  in  cases  of  latent  ambiguity, 
-where  the  object  has  been  to  identify  parties  or  things  mentioned  m  an 
instrument.  For  example,  in  the  case  of  Gill  agt.  Shelly,(l)  where  there 
was  a  devise  "to  the  children  of  Mary  Gladman,"  there  was  no  ambiguity 
upon  the  face  of  the  will  itself  But  the  extrinsic  evidence  introduced  an 
ambiguity,  or  showed  that  there  was  a  latent  ambiguity  in  the  will,  by 
establishing  that  Mary  Gladman  had  only  one  legitimate  child,  but  had 
also  an  illegitimate  child ;  and  then  further  evidence  was  admitted,  to  clear 
up  this  latent  ambiguity,  for  the  purpose  of  showing,  from  all  the  circum- 
stances of  the  case,  that  both  the  illegitimate  as  well  as  the  legitimate 
'child  were  intended  by  the  word  "children." 

his  lands  of  or  in  Devonsliire,  or  SomersetsMre,  it  would  be  impossible  to  say  tliat  you  ought 
to  receive  evidence  that  his  intention  was  to  devise  lands  out  of  those  counties.'  Lord 
Eldon,  then  Lord  Chancellor,  in  page  90  of  the  report,  has  stated  in  substance  the  same 
opinion.  The  case  so  put  by  Lord  Eldon  and  the  chief  justice  is  the  very  case  novf  under 
discussion. 

"  But  the  case  of  Newburgh  v.  Newburgh,  decided  in  the  House  of  Lords  on  the  16th  of 
of  J  une,  1825,  appears  to  be  in  point  with  the  present.  In  that  case  the  appellant  contended 
that  the  omission  of  the  word  'Ctloucegter,'  in  the  will  of  the  late  Lord  Newburgh,  pro- 
ceeded upon  a  mere  mistake,  and  was  contrary  to  the  intention  of  the  testator  at  the  time 
of  making  his  will,  and  insisted  that  she  ought  to  be  allowed  to  prove,  as  well  from  the 
context  of  the  will  itself  as  from  other  extrinsic  evidence,  that  the  testator  intended  to 
devise  to  her  an  estate  for  life  as  well  as  in  the  estate  in  Gloucester,  which  was  not 
inserted  in  the  will,  as  in  the  county  of  Sussex,  which  was  mentioned  therein. 

"  The  question,  '-Whether  parol  evidence  was  admissible  to  prove  such  mistake,  for  the 
purpose  of  correcting  the  will  and  entitling  the  appellant  to  the  Gloucester  estate,  as  if 
the  word  Olouoester  had  been  inserted  in  the  will,'  was  submitted  to  the  Judges,  and  Lord 
Chief  Justice  Abbott  declared  it  to  be  the  unanimous  opinion  of  those  who  heard  the 
argument,  that  it  could  not. 

"  As  well,  therefore,  upon  the  authority  of  the  cases,  and  more  particularly  of  that 
which  is  last  referred  to,  as  upon  reason  and  principle,  we  think  the  evidence  ofiered  by 
the  plaintiff  would  be  inadmissible  upon  the  trial  of  the  issue,  and  that  it  would,  there- 
fore, be  useless  to  grant  the  issue  in  the  terms  directed  by  the  vice-chancellor." 

*  *  On  the  23d  of  January,  1825,  the  house  of  Lords  decreed,  that  by  the  true  construc- 
tion of  the  will  (as  the  same  appeared  in  writing)  Lady  Newburgh  was  entitled  to  an 
estate  for  life  in  the  testator's  real  estates  in  the  county  of  Gloucester,  subject  to  the  term 
of  2,000  years  created  by  the  will,  with  like  good  and  valid  estates  in  remainder  in  the  said 
estate  in  the  county  of  Gloucester  as  were  by  the  will  expressed  as  to  the  testator's  estates 
in  the  county  of  Sussex.  Sugden,  on  the  Law  of  Property  as  Administered  in  the  House 
of  Lords,  p.  369.  Sir  Edward  Sugden  says,  the  Lords  held  that  certain  words  (out 
of  which  the  difficulties  of  construction  arose),  which  it  was  claimed  had  been  introduced 
by  mistake,  might  be  read  as  an  imperfect  enumeration  of  the  estates  comprised  in  the 
term,  or  might  be  rejected  altogether  as  surplusage  or  as  inconsistent  with  tlie  rest  of 
the  will ;  anil  he  cites  the  case  as  one  of  great  importance  in  that  view.  Id.  "  The 
decree  of  the  Lords  is  hardly  known  to  the  profession.  This  accounts  for  the  statement 
by  a  learned  and  popular  writer,  that  Lady  Newburgh  lost  the  Gloucester  estates  by  the 
mistake."  Id.  The  "  learned  and  popular  writer"  here  referred  to  is  Mr.  ^^'ar^en  See 
Warren's  Law  Studies,  p.  320  (Am.  ed.  of  1846).  *  * 

(The  question  in  issue  being  the  quantum  of  the  estate  devised,  the  terms  of  the  will 
being  unambiguous,  accurate  and  correct,  in  respect  to  the  premises  devised  and  the  per- 
son named  as  devisee,  .parol  evidence  of  extrinsic  facts  is  inadmissible  for  the  purpose 
of  introducing  into  the  will  an  intention  to  devise  an  estate  in  respect  to  which  the  will 
is  silent,  viz. :  an  estate  in  remainder  after  a  life  estate :  so  held  where  it  depended  upon 
the  intention  of  the  testator  whether  the  devisee  took  the  fee  or  only  an  estate  for  me 
and  evidence  was  offered  and  given  under  objection,  to  show  the  premises  to  have  been 
wild  and  uncultivated  lands,  and  that  the  testator  had  said  in  respect  to  a  deed  given  to 
one  of  his  two  children,  his  daughter,  that  the  same  was  a  gift :  Charter  v.  Otis,  41  Barb. 
525.  A  devise  of  lands  coupled  with  a  gift  of  personal  property  in  the  same  clause  shows 
that  the  testator  intended  to  give  the  same  estate  in  both,  that  is  an  absolute  estate  Doe 
v.  Roberts,  11  Ad.  &  BU.  1000,  16  Pick.  191 ;  16  East,  321 ;  41  Bai'b  531 ) 

(1)  2  Buss.  &  M.  386,  mpm,  p.  714. 
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As  to  the  Inadmissibility  of  the  Declarations  of  a  Party  to  an  Instrument, 
for  the  Purpose  of  Showing  his  Intention. 

One  of  the  most  difficult  branches  of  this  subject  is,  the  question  how 
far  evidence  may  be  admitted  of  the  declaration  of  a  party  to  an  instrument, 
for  the  purpose  of  explaining  the  terms  used  therein.  For  the  purpose  of 
varying  or  contradictmg  it,  it  has  been  seen(l)  that  no  evidence  can  be  admit- 
ted. The  cases  that  have  arisen  under  this  head,  have  chiefly  had  reference 
to  the  construction  to  be  put  upon  wills,  in  which  there  has  been  a  latent 
ambiguity,  as  to  who  was  the  object  of  the  testator's  bounty,  or  what  was 
intended  to  pass  by  the  particular  terms  of  the  devise  or  bequest. 

It  may  be  laid  down  as  a  general  rule,  that  declarations  of  the  intention 
of  a  party  in  making  use  of  any  particular  term  are  not  admissible  for  the 
pvTrpose  of  explaining  that  term. 

What -are  declarations  of  intention.  The  term  "declarations  of  inten- 
tion" is  intended  to  include  all  statements  declaratory  merely  of  the  intention 
of  the  party,  such  as  oral  declarations,  drafts  of  wills,  directions  for  wills, 
and  other  evidence  of  the  same  kind.  Some  declarations  may  be  evidence 
of  a  material  fact,  and  in  that  point  of  view  admissible,  though  objection- 
able as  a  declaration  merely  of  intention :  thus,  for  instance,  in  such  a  case 
as  that  put  by  Lord  Coke,  (2)  if  a  testator,  who  once  had  two  sons  of  the 
same  name,  were  to  say,  at  the  time  of  making  his  will,  that  he  believed  his 
elder  son  to  have  been  long  dead,  and  intended  his  younger  son  by  the 
name  in  the  will,  this  would  be  evidence  of  a  material  fact  (as  to  his  belief), 
and  as  such  admissible,  (3) 

Declarations  as  to  meaning  of  bequests.  Proof  of  the  testator's  declara- 
tion, either  at  the  time  of  making  the  will,  or  before,  or  after  that  time,  as 

to  his  intention  in  making  the  bequests,  would  not  be  admissible. 
*768     "  The  court  is  to  ascertain,  not  what  the  *testator  actually  intended, 

as  contradistinguished  from  what  his  words  express,  but  what  is  the 
meaning  of  the  words  which  he  has  used."  (4)  Thus,  for  example,  declara- 
tions by  a  testator,  as  to  the  persons  he  meant  to  include  under  the  term 
relations,"  (5)  or  what  articles  he  intended  to  pass  by  a  bequest  of  "  plate," 
(6)  have  been  rejected. 

Appellations  used  by  testator.  But,  on  the  other  hand,  as  has  been 
already  seen,  evidence  will  be  admitted  to  show  that  a  testator  has  been  in 
the  habit  of  calling  a  particular  person  by  a  peculiar  name,  for  the  purpose 
of  showing  that  such  person  was  intended  by  that  name  when  used  in  the 
will.  (7) 

(1)  Supra,  Sect.  1. 

(2)  Vide  infra,  p.  777. 

(3)  See  R.  v.  Pembridge,  Car.  &  M.  157,  where  evidence  of  what  was  said  at  a  vestry 
meeting  was  not  allowed  to  explain  the  purpose  for  which  a  sum  of  money  had  been 
voted  to  a  certain  person  by  a  written  resolution.  See  also  what  is  said  by  Tindal,  C.  J., 
in  Shore  v.  Wilson,  supra,  p.  711,  and  by  Parke,  B.,  S.  C,  supra,  p.  712. 

In  Lord  Campbell's  life  of  Lord  Cowper  (Lives  ot  the  Chancellors,  Vol.  4,  p.  284)  occurs 
this  passage  :  "  In  reviewing  his  decisions,  one  is  struck  by  observing  how,  in  the  con- 
struction of  wills,  he  repeatedly  admitted  evidence  of  parol  declarations  by  the  testator 
relative  to  intention  ;  but  this  does  not  seem  then  to  have  been  much  objected  to.  See  3 
Vernon,  252,  517,  601,  ISe." 

(4)  See  by  Parke,  J.,  in  Doe  d.  GwilUra  v.  Gwillim,  5  B.  &  Ad.  129. 

(5)  Goodinge  v.  Goodinge,  1  Ves.  sen.  231,  cited  by  Parke,  B.,  in  Shore  v.  Wilson,  supra, 
p.  713.    And  see  the  other  cases  there  cited. 

(6)  Nicholls  V.  Osborne,  2  P.  Wms.  419  ;  Kelly  v.  Powlet,  Amb.  C05.  See  also  Strode 
V.  Russell,  2  Vern.  621  ;  and  Wigr.  on  Wills,  p.  88,  et  teq. 

(7)  See  the  cases  of  Blundell  v.  Gladstone,  11  Sim.  467,  supra,  p.  718;  Lee  v.  Pain,  4 
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Declarations  of  intention  to  provide  for  particular  person.  It  seems 
extremely  doubtful,  however,  whether  the  declarations  of  a  testator  as  to  his 
intention  of  providing  for  a  particular  person  can  properly  be  admitted  in 
evidence. 

In  the  case  of  Beaumont  agt.  Fell,(.l)  siich  evidence  was  indeed  admitted, 
for  the  purpose  of  showing  that  by  a  bequest  to  Catherine  Earntey,  the  tes- 
tator meant  Gertrude  Yardley.  In  the  case  of  Thomas  agt.  Thomas,(2])  the 
testator  devised  an  estate  to  his  granddaughter,  Mary  Thomas,  of  Liech- 
Uoyd,  in  Merthyr  parish  ;  it  appeared  in  evidence,  that,  at  the  time  of  his 
d^ath,  he  had  a  granddaughter  of  the'  name  of  Elinor  Evans  (lessor  of  the 
plaintiff  in  the.firs.t  count),  who  lived  in  the  place  and  parish  named  in 
the  will,  and  also  a  great-granddaughter,  Mary  Thomas  (the  defendant),  the 
only  person  of  that  name  in  the  family,  but  who  lived  in  another  place,  and 
had  never  been  in  Merthyr  parish.  The  defendant's  counsel  tendered  evi- 
-  dence  of  declarations  made  by  the  devisor  before  the  time  of  making  his 
will,  expressive  of  hie  regard  of  the  plaintiff,  and  of  his  intention  to  give 
her  the  premises  in  dispute.  This  evidence  was  rejected,  on  the  ground 
that  nothing  dehors  the  will  could  be  received,  to  show  the  intention  of  the 
testator,  which  could  only  be  collected  from  the  words  of  the  will  itself, 
after  the  removal  of  any  latent  ambiguity  in  the  description  of  persons 
or  other  terms  in  the  will.  This  opinion  was  afterwards  affirmed  by  the 
Court  of  King's  Bench.  But  Lord  Kenyon,  C.  J.,  added,  that  if  they 
*769  *had  been  made  at  the  time  of  the  making  of  the  will,  he  should  have 
thought  them  admissible  in  evidence.  (3) 

Lord  Abinger,  C.  B.,  in  commenting  upon  these  two  cases,  has  remarted,(4) 
that  they  seem  "  at  variance  with  the  decision  of  Miller  agt.  TraverB,(5)  which 
is  a  decision  entitled  to  great  weight.  If  evidence  of  intention  could  be 
allowed  for  the  purpose  of  showing  that  by  Catherine  Earnley  and  Mary 
Thomas,  the  respective  testators  meant  Gertrude  Yardley  and  Elinor  Evans, 
it  might  surely  equally  be  adduced  to  prove,  that  by  the  county  of  Limerick, 
a  testator  meant  the  county,  of  Clare.  (6)  Yet  this  was  rejected^  and  we 
think  rightly." 

Hare,  251,  supra,  p.  717 ;  Abbott  v.  Maesey,  3  Ves.  148,  supra,  p.  716,  and  Beaumont  v. 
Fell,  2  P.  Wms.  141,  siipra,  p.  717. 

(1)  2  P.  Wms,  141,  siipra,  p.  717. 

(2)  6  T.  R.  671. 

(3)  In  Page  v.  Page  (4  Ves.  680),  similar  declarations  of  the  testator,  as  to  his  intention, 
appear  to  have  been  received. 

(4)  In  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W.  871. 

(5)  8  Bing.  244,  supra,  p.  761. 

(6)  It  will  be  remembered  that  the  point  in  this  case  was,  whether  evidence  was  admis- 
sible to  show  that  by  a  devise  of  estates  "  in  the  county  of  Limerick,"  where  the  testator 
had  had  no  estate,  he  had  intended  to  pass  estates  in  the  county  of  Clare.  The  principal 
evidence  tendered  seems  to  have  been  the  copy  of  the  will,  which  had  been  approved  by 
the  testator,  and  which  contained  the  words  "  in  the  counties  of  Clare,  Limerick  "  &c. 

Note  519. — In  New  York,  Beaumont  v.  Fell,  stated  in  the  text,  seems  to  have  been 
directly  sanctioned  in  one  instance.  The  case  is  very  briefly  reported,  and  perhaps  imper- 
fectly. According  to  the  report,  it  appears  that  a  bequest  was  made  to  "Cornelia 
Thompson,"  without  any  other  description  being  added,  or  a  single  circumstance  appear- 
ing on  the  face  of  the  will,  indicating  a  different  intent.  Caroline  Thomas,  filed  her  biU 
claiming  the  bequest  as  intended  for  her.  The  defendants,  who  were  the  executors' 
admitted  the  material  facts  charged  in  the  bill,  viz :  that  the  testatrix  had  been  dead  two 
years,  and  that  no  person  by  the  name  of  Cornelia  Thompson  had  appeared  to  claim  the 
legacy ;  that  they  believed  the  plaintiff  to  be  the  person  intended,  for  she  was  a  great 
favorite  of  the  testator,  Ac,  &c.  "  The  chancellor,"  the  report  states,  "  upon  the  authority 
of  Beaumont  v.  Fell,  and  Bradwin  v.  Harper  (Ambl.  874),  decreed"  that  the  property 
bequeathed  should  be  conveyed  to  the  plaintiff.  Thomas  v.  Stevens,  4  John  Ch  Ren 
607 ;  Hart  v.  Marks,  4  Bradf.  161.  '       "      ^' 

No  other  New  York  case  appears  to  have  gone  so  far.  In  Conolly  v  Pardon  (1  Paige's 
Rep.  291),  the  testator  bequeatlied  to  his  brother  Cormac  Conolly,  and  his  two  sisters 
(naming  them),  what  should  remain  of  his  money  after  certain  bequests  &c  The  follow 
ing  day  by  a  codicil' he  bequeathed  to  his  nephew  Cormac  Conolly,  sou  of  his  brother 
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Cormac  Conolly,  the  sum  of  $500  for  his  ecclesiastical  education ;  said  sum  to  be  taken 
from  what  he  had  bequeathed  to  his  brother  Cormac  and  the  sisters.  It  turned  out  that 
the  testator  had  no  brother  named  Cormac,  but  had  a  nephew  by  that  name,  son  of  his 
brother  James,  the  complainant;  the  nephew,  at  the  date  of  the  will  and  codicil,  being 
engaged  about  his  classical  studies  in  Ireland,  with  a  view  to  an  ecclesiastical  calling. 
He  was  the  only  nephew  by  that  name  ;  and  the  complainant  was  the  only  brother  who 
survived  ^e  testator,  unless  another  brother  named  Henry,  who  left  the  family  residence 
in  Ireland  many  years  before,  and  who  had  not  been  heard  from  since,  was  still  living. 
The  chaiicellor  (Walworth)  held,  that  James,  the  complainant,  was  the  brother  intended, 
and  decreed  accordingly.  He  said,  "  the  reference  to  this  devise  in  the  codicil,  and  the 
description  of  his  nephew  as  the  son  of  his  brother  Cormac,  shows  conclusively  that 
the  complainant  was  the  legatee  intended.  The  cases  are  very  contradictory  on  the  sub- 
ject of  admitting  parol  evidence  to  correct  mistakes  in  testamentary  dispositions,  but  this 
case  steers  clear  of  those  where  the  admission  of  parol  evidence  has  been  most  restricted. 
If  a  legacy  was  given  by  a  testator  to  his  brother  John,  and  it  turned  out  in  evidence  that 
he  had  but  one  brother,  there  could  be  no  doubt  that  the  latter  would  be  entitled, 
*770  because  the  description  of  ir other  in  that  case  would  alone  be  *sufacient,  and  the 
name  might  be  rejected  as  surplusage."  The  learned  chancellor  barely  referred  to 
Thomas  v.  Stevens  [supra),  saying,  that  there.  Chancellor  Kent  went  much  further. 

Conolly  V.  Pardon  (supra)  was  decided  upon  the  principle  of  the  rule  falsa  demonstratio 
non  nocet.  It  is  characteristic  of  the  cases  within  that  principle  that  there  is  a  sufficient 
description  of  the  object  or  subject  intended",  independent  of  the  falsa  demonstratio.  In 
Smith  V.  Smith,  (1  Edw.  Ch.  R.  189  ;  S.  C,  on  appeal,  4  Paige,  271),  a  legacy  was  left  to 
Mary  S.,  vrife  of  Nathaniel  S.  Mary  S.'s  husband  was  named  Abraham,  and  Sarah  S.'s 
husband  was  Nathaniel  S.  Upon  extrinsic  evidence  and  circumstances,  it  was  held  that 
Mary  S.  was  intended.  In  Vernor  v.  Henry  (3  Watts'  Eep.  385),  the  testator  had  given  a 
legacy  to  James  Vernor  Henry,  describing  the  legatee  as  his  nephew,  and  the  son  of 
Elizabeth,  a  deceased  sister  of  the  testator.  James  Vernor  Henry  claimed  the  legacy,  as  did 
also  Robert  R.  Henry.  It  appeared  in  evidence  that  James  was  not,  the  nephew,  but  a 
grand-nephew  of  the  testator,  and  instead  of  being  the  son,  he  was  the  grandson  of  Eliza- 
beth. Robert,  on  the  other  hand,  was  a  nephew  of  the  testator,  and  the  only  son  of 
Elizabeth,  who  was  living  at  the  date  of  the  will.  Upon  the  extrinsic  evidence  adduced, 
the  court  decided  in  favor  of  James,  as  being  the  person  intended. 

The  following  case,  in  which  the  court  recognized  Beaumont  v.  Fell,  as  authority,  was 
decided  in  Kentucky,  A.  D.  1834.  A  testator  devised  to  his  wife  certain  slaves,  fifteen  in 
number,  the  will  importing  a  designation  of  each  by  name.  In  this  designation,  the 
name  of  "  Phillis"  occurred  twice.  On  the  trial,  it  appeared,  by  parol  proof,  that  the  tes- 
tator, at  the  date  of  the  wiU,  owned  precisely  the  number  of  slaves  mentioned;  all 
corresponding  in  name  with  those  described,  except  .In  a  single  particular,  and  that  was, 
that  he  owned  one  slave  named  Phillis,  but  owned  Philip,  who  was  not  mentioned  in  the 
will,  unless  one  of  the  names,  "  Phillis,"  was  intended  for  him.  Upon  the  proof  adverted 
to,  it  was  held  that  Pliilip  passed  under  the  devise  in  question.  Tudor  v.  Terrell,'2  Dana, 
47.  The  Court  of  Appeals,  in  giving  judgment,  said  :  "  The  question  in  this  case  is  not 
whether  the  testator  intended  to  devise  to  his  wife  that  concerning  which  his  written  will 
is  silent,  but  it  is,  what  is  the  true  import,  application  and  effect  of  a  clause  contained  in 
the  will  ?  Upon  this  point,  there  could  have  been  no  doubt,  had  no  extrinsic  fact  been 
proved.  But,  when  it  was  proved  that  the  testator  owned  only  one  slave  named  '  PhiUis,' 
the  manifest  consequence  was  a  latent  ambiguity  as  to  what  slave  the  testator  intended 
by  the  reiterated  name  '  Phillis  ; '  and,  to  explain  or  settle  that  ambiguity,  parol  testi- 
mony was  undoubtedly  competent."  They  then  considered  how  the  case  would  have 
stood,  had  the  testaior  owned  no  slave  except  one  called  Philip,  and  if  he  had  devised  to 
his  wife  a  sla/oe  named  PhiUis.  Under  such  circumstances,  on  proof  that  he  owned  no 
slave  at  the  date  of  the  will  save  Philip,  the  latter  would  pass.  Id.  50.  In  a  case  of  that 
impression,  it  would  seem  that  the  term  sla/oe,  on  reference  to  the  extrinsic  facts,  would 
be  a  BuflScient  description  of  the  object  intended,  to  authorize  the  rejection  of  the  name  as 
having  been  inserted  through  mistake,  agreeably  to  the  maxim  faZsa  demonalraiio  non 
nocet.  See  the  cases  on  that  subject,  supra.  The  learned  court,  however,  without  noticing 
the  maxim  adverted  to.  appealed  directly  to  Beaumont  v.  Fell,  as  an  authority  in  point  for 
their  conclusion  on  the  case  supposed.  "  The  only  difference,"  they  said,  "  between  the 
suppositious  case  and  the  actual  case,  or  between  the  case  supposed  and  this  case,  is  that, 
in  the  former,  the  testator  had  but  one  slave,  and  devised  but  one,  and  in  this  case  he  had 
several  and  devised  several,  and,  therefore,  possibly  he  intended  not  to  devise  to  his  wife 
as  many,  by  one,  as  are  enumerated  by  name  in  the  devise  to  her  ;  and  the  person  who 
drew  the  will  may  have  inadvertently  and  erroneously  written  PhiUis  twice,  and  thus- 
inserted  fifteen  instead  of  fourteen  names.  This  may  be  possible,  but  it  is  not  probable ; 
and  if  we  can  ascertain,  with  satisfactory  certainty,  that  there  is  no  mistake  in  the  num- 
ber, the  legal  consequence  must  be  that  the  mistake  was  in  writing  PhiUis  instead  of 
Philip,  &c.  They  then  proceeded  to  notice  various  circumstances  connected  with  the  will,, 
and  the  extrinsic  facts,  from  which  the  inference  of  the  mistake  being  in  the  name  instead 
of  the  number,  seemed  to  them  irresistible.     Tudor  v.  Terrell,  3  Dana,  50,  51.     The  case,. 
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therefore,  so  far  as  the  decision  itself  is  concerned,  may,  in  principle,  be  fairly  classed 
among  those  where,  after  rejecting  ths  falsa  demonstratio,  enough  remains  to  indicate  the 
intent.  That  it  was  the  design  of  the  testator  to  give  his  wife  aU  the  slaves  he  owned  at 
the  date  of  the  will,  the  court  held  to  be  clear ;  and,  if  he  had  directly  said  so,  a  mistake  in 
the  name  of  one  could  in  no  wise  be  allowed  to  frustrate  that  which  was  otherwise  suffi- 
ciently expressed ;  especially  where  the  variance,  in  respect  to  the  name,  was  so  slight. 
See  Wigram  on  Extr.  fiv.  133,  133 ;  Jackson  ex  dem.  Miner  v.  Boneham,  15  John.  Rep. 

226. 
*771  *In  Dowsett  v.  Sweet  (Ambl .  175),  a  legacy  was  to  John  and  Benedict,  sons  of  John 
Sweet ;  and  though  John  Sweet  had  only  two  sons,  viz  :  Benedict  and  James,  the 
latter  of  whom  it  appeared  the  testator  used  to  call  Jockey,  held,  that  James  miglit  take. 
There,  after  rejecting  what  was  false  in  the  description,  enough  remained  to  indicate  the 
intent  of  the  testator,  and  justify  the  application  of  extrinsic  evidence.  So  where  a 
legacy  is  given  to  "  my  namesake,  Thomas,  the  second  son  of  my  brother,"  and  the  testa- 
tor's brother  has  no  son  named  Thomas,  but  his  second  son  is  William,  the  second  son 
may  take  (Stockdale  v.  Bushby,  29  Ves.  381  :  S.  C.  Coop.  229) ;  and  where  a  devise  was 
to  S.  H.,  second  son  of  T.  H.,  but  in  fact  he  was  the  third  son ;  evidence  of  collateral 
circumstances  was  allowed  to  ascertain  whether  the  testator  had  mistaken  the  name  or 
not  (Doe  ex  dem.  Chevalier  v.  Huthwaite,  3  Barn.  &  Aid.  632 ;  see,  as  to  this  case,  Wigram 
on  Extr.  Bv.  81) ;  a  legacy  was  to  "  Charles  Miller  Standen,  and  Caroline  Eliz.  Standen, 
legitimate  son  and  daughter  of  Charles  Standen,  now  residing  with  a  company  of  players  :" 
and  their  claim  was  supported,  though  it  appeared  they  were  illegitimate  (Standen  v. 
Standen,  2  Ves.  jr.  589);  a  legacy  to  the  "Reverend  Charles  Smith  of  Stapleford  Tawney, 
in  the  county  of  Essex,  clerk,"  was  sustained  as  a  legacy  to  the  Reverend  Richard  Smith, 
he  answering  in  other  respects  to  the  description  in  the  will.  Smith  v.  Coney,  6  Ves.  42. 
"  Margaret  Jackson,  by  her  vrill,  gave  one-sixth  of  the  residue  of  her  personal  estate,  in 
trust  to  be  put  out  at  interest,  and  the  interest  to  be  paid  her  niece,  Marp  JBradioin, 
for  life,  and  after  her  death,  one  moiety  of  the  one-sixth  to  be  paid  to  the  said  Mary 
Bradmn's  grandchildren,  the  children  of  her  daughter  Mary,  at  their  age  of  twenty-one, 
and  the  other  moiety  to  be  paid  to  Anrhe,  the  daughter  of  her  said  niece,  Mary  Bradwin." 
Mary  Bradwin,  the  niece,  had  two  children,  viz. :  Mary,  the  plaintiff,  who  was  never 
married,  and  Anne,  who  married  one  B.,  and  died  before  the  making  of  the  will,  leaving 
two  children,  W.  and  B.,  who  were  also  plaintiffs.  The  bill  claimed  one  moiety  to  be 
paid  to  the  plaintiff  Mary,  and  the  other  to  W.  and  R.,  alleging  that  the  testatrix  so 
intended,  but  by  mistake  of  names  had  given  a  moiety  to  the  children  of  Mary,  who 
never  was  married,  and  the  other  moiety  to  Anne,  who  was  dead  at  the  time."  Proof 
was  made  that  the  testatrix  was  eighty  years  old  when  she  made  her  will,  and  lived  in 
Derbyshire ;  that  Mary,  the  niece  of  the  testatrix  and  her  family,  lived  at  St.  Albans, 
in  Hertfordshire,  and  that  the  testatrix  had  never  seen  her  niece's  children  or  any  of  the 
grandchildren.  His  honor,  the  master  of  the  Rolls,  decreed  according  to  the  bill.  Brad- 
win V.  Harper,  Ambl.  374.  The  reporter  has  added  to  the  case  a  note  as  follows  :  "  I 
was  of  counsel  for  the  plaintiffs,  and  cited  Beaumont  v.  Fell,  and  Dowsett  v.  Sweet ;  the 
former  of  which  was  much  stronger  than  the  present  case,  as  the  devise  (?)  there,' was 
described  by  her  name  only,  but  here  is  a  sufficient  certain  description,  independent  of 
that  part  which  is  mistaken  ;  viz. :  grandchildren  and  daughter.  V.  Plow.  191,  in  case 
of  a  grant,  and  Dare  v.  Geary,  in  chancery,  12th  June,  1789,  in  case  of  a  will.  If  there 
is  a  certain  description,  and  a  further  description  is  added,  it  is  immaterial  whether  the 
additional  description  be  true  or  false."  Id.  375.  The  case  of  Hodgson  v.  Hodgson  (2 
Vern.  593),  may,  it  seeMs,  be  considered  one  of  inaccurate  description.  There  the  question 
arose  upon  a  direction  in  a  will  to  pay  £100,  which  the  testator  owed  by  bond  to  one  Shaw. 
The  money  was  not  due  to  Shaw,  but  to  Alice  Beck,  wife  of  one  Fitch ;  and  parol  evi- 
dence was  allowed  to  explain  the  intent.  The  Lord  Chancellor  probably'considered  that 
the  description,  "  £100  which  I  owe  by  bond,"  was  sufficient,  and  that  the  misdescription 
of  the  creditor  might  be  rejected. 

In  Jackson  ex  dem.  Dickson  v.  Stanley  (10  John.  R.  138),  a  patent  to  "David  Hunger- 
ford,  a  soldier,"  was  produced  by  the  plaintiffs,  who  were  heirs  of  Daniel  Hungerford,  and 
claimed  as  such ;  an  act  of  the  legislature  was  also  produced  by  them,  recitino-  the  giving 
of  the  patent,  declaring  moreover,  that  Daniel  Hungerford  was  intended  thereby,  and 
enacting  that  the  land  should  be  deemed  vested  in  him  in  the  same  manner  as  if  he  had 
been  named  in  the  patent.  The  ballot-book  in  the  secretary's  office,  showed  that  the 
Hungerford  intended  by  the  patent,  belonged  to  McKean's  company  in  the  first  reoiment 
and  proof  was  given  that  Daniel  served  in  McKean's  company,  but  that  no  such  person  as 
David  Hungerford  ever  belonged  to  it.  The  defendant  claimed  under  David  Hungerford 
and  proved  by  some  testimony  that  he  served  as  a  soldier  in  the  New  York  line  but  no 
proof  was  adduced  showing  that  he  belonged  to  either  of  the  two  regiments  for  which 
the  lands  whereof  those  in  question  constituted  a  part,  were  appropriated  The  iury 
under  the  direction  of  the  judge,  found  a  verdict  for  the  plaintiff.  The  case  afterward 
came  to  be  considered  on  motion  for  a  new  trial  ;and  the  verdict  was  sustained.  It  does 
not  appear  very  clearly  upon  which  of  the  two  grounds  pointed  out  by  the  learned 
♦772    chief  *ju8tlce,  who  delivered  the  opinion,  the  decision  was  put.    At  p.  138  it  is 
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affirmed  that  the  patent  was  either  void  by  means  of  the  misnomer,  or  the  parol  proof 
supplied  and  corrected  the  mistake,  and  in  either  case  the  plaintiffs  would  be  entitled  to 
recover;  for  if  the  misnomer  avoided  the  patent,  then  the  title  remained  in  the  state  until 
the  act  of  the  legislature,  which,  as  was  held,  was  to  be  regarded  in  the  light  of  a  legisla- 
tive grant.  Most  stress  undoubtedly  was  placed  upon  this  view,  for  at  p.  137,  the  chief 
justice  speaks  of  the  patent  as  containing  no  description  or  demonstration  of  the  patentee 
beyond  the  name,  and  that  being  false,  the  heirs  of  Dwnid  H.,  could  not  take.  Q;iiere, 
however  ;  might  not  the  patent  itself  have  been  sustained  as  a  valid  grant  to  Daniel  H. 
within  the  rule  faha  demonstratio  non  nocet?  Rejecting  the  word  Da-dd,  the  residue  of 
the  description,  viz. :  "  Hungerfurd  a  soldier,"  was  true.  And  even  conceding  that  to  be  too 
Blight  a  manifestation  of  intent  to  justify  the  calling  in  of  extrinsic  evidence  to  help  and 
apply  it ;  still,  as  the  patent  probably  referred  to  the  act  under  which  it  issued,  the  latter 
would  indicate  the  class  of  persons  (viz :  the  "  two  rej^iments  of  infantry"  spoken  of  in  the 
case  at  p.  137),  for  whose  use  the  lands  were  appropriated  ;  and  connecting  these  descrip- 
tions, which  is  allowable  for  this  purpose  {semble,  per  Thompson,  C.  J.,  13  John.  R.  524),  they 
would  constitute  as  much  certainty  as  often  appears  in  this  class  of  cases.  Then,  if  on 
extrinsic  inquirv  it  could  he  showci  that  David  never  belonged  to  either  of  the  regiments 
mentioned,  and  Daniel  did,  it  would  be  quite  safe  to  conclude  that  the  Christian  name  was 
falsa  demonstratio,  and  to  reject  it  accordingly.  See  Jackson  ex  dem.  Miner  v.  Boneham, 
15  John,  E.  326. 

The  above  cases  are,  in  the  main,  consistent  with  the  maxim,  falsa  demonstratio  non 
nocet ;  and  they  concur,  that  the  intention  of  the  maker  or  party  which  the  court  is  to 
effectuate,  must  be  one  which  is  expressed  in  the  instrument.  Hence,  in  almost  every 
instance  of  inaccurate  description,  where  the  instrument  has  not  been  held  void  on  that 
account,  it  is  laid  down  as  indispensable,  that  after  rejecting  the  falsa  demonstratio, 
enough  of  certainty  must  remain  to  ascertain  the  object  or  subject  matter  intended. 
Accordingly,  in  Thomas  v.  Thomas  (6  T.  R.  671),  Lord  Kenyon  observed:  "When  the 
rule  for  a  new  trial  was  moved  for,  I  alluded  to  the  maxim  faisa  demonstratio  non  nocet, 
but  in  doing  so,  I  wished  that  the  sense  of  that  maxim  should  be  attended  to ;  I  have 
always  understood  that  such  falsa  demonstratio  should  be  superadded  to  that  which  was 
sufficiently  certain  before ;  there  must  be  constat  de  persona,  and  if  to  that  an  inapt 
description  be  added,  though  false,  it  will  not  avoid  the  devise."  6  T.  R.  676.  See  also 
the  judgment  in  Miller  v.  Travers,  8  Bingham,  344 ;  per  Hobart,  C.  J.,  Hob.  171 ;  Jackson 
ex  dem.  Van  Vechten  v.  Sill,  11  John.  R.  318,  819,  320,  per  Thompson,  C.  J. ;  per  Weston, 
J.,  in  Wing  v.  Burgis,  1  Shepley's  R.  114 ;  and  per  Wild,  J.,  in  Hall  v.  Leonard,  1  Picker- 
ing, 31.  And  see  post,  in  a  subsequent  note,  where  many  cases  will  be  found,  all  agreeing 
that,  to  a  just  application  of  the  maxim  in  question,  a  sufficient  description  in  the  instru- 
ment, after  rejecting  the  falsa  demonstratio,  is  requisite.  In  Andrews  v.  Dobsou  (1  Cox 
435),  a  legacy  of  £500  was  given  to  James,  sou  of  Thomas  Andrews,  of  Eastcheap,  printer. 
There  was  no  person  of  the  name  of  Thomas  Andrews  in  Eastcheap,  but  there  was  James 
Andrews,  a  printer,  who  lived  there ;  he  had  one  son  named  Thomas  by  his  first  wife, 
who  was  related  to  the  testator  ;  he  had  also  a  son  by  a  second  wife,  named  James,  who 
was  in  no  manner  related  to  the  testator.  The  plaintiff  in  this  cause  was  the  son  by  the 
first  wife,  who  claimed  the  legacy,  insisting  that  the  testator  meant  "  Thomas,  the  son  of 
James,"  instead  of  "  James,  the  son  of  Thomas ;"  and  prayed  some  inquiry  respecting 
these  circumstances.  But  his  Honor,  Sir  Lloyd  Kenyon,  said  that,  "  though  there  were 
cases  in  which  legacies  were  left  to  persons  by  nicknames,  and  evidence  had  been  admitted 
to  show  that  the  testator  usually  called  them  thereby,  yet  he  thought  this  (the  present 
case)  was  beyond  all  precedent,  and  dismissed  the  bill."  Where  a  patent  was  to  George 
Houseman,  and  it  appeared  that  there  was  such  a  person  who  served  in  the  New  York  line, 
the  patent  moreover  containing  no  further  designation,  and  no  reference  to  military  services ; 
held,  not  admissible  to  prove  that  the  name  of  George  Hosmer,  a  soldier  in  the  New  York 
line,  was  intended,  and  that  by  mistake  George  Houseman  was  inserted.  Jackson  ex  dem. 
Houseman  v.  Hart.  12  John.  K.  77.    See  Jackson  ex  dem.  Mancius  v.  Lawton,  10  Id.  23. 

The  defendant  in  ejectment,  however,  may  always  prove  that  the  patentee  named  in 
the  patent  upon  which  the  plaintiff  relies,  is  a  different  person  from  the  one  under 
whom  the  plaintiff  claims,  though  bearing  the  same  name.  And  where  the  plaintiff 
introduced  and  claimed  under  a  patent  issued  pursuant  to  an  act  recited  in  it,  appropri- 
ating certain  lands  as  military  bounty  lands,  and  the  plaintiff  proved  that  a  man 
*773  bearing  the  name  of  the  patentee  resided  at  Rhinebeck,  but  it  *clearly  appeared 
by  proof  on  the  part  of  the  defendant  that  the  person  at  Rhinebeck  had  not  been 
a  soldier,  held,  that  the  plaintiff  could  not  recover  ;  and  this,  though  no  other  person  of 
the  name  of  the  patentee  was  shown  to  have  existed  otherwise  than  by  the  patent  Itself, 
except  one  who  was  too  young  to  have  been  a  soldier,  or  to  be  the  person  described. 
Jackson  ex  dem.  Shultze  v.  Goes,  13  John.  R.  518.  See  Jackson  ex  dem.  Woodruff  v. 
Cody,  9  Cowen's  R.  140. 

It  will  be  seen  that  several  of  the  above  cases  present  instances  where  two  persons 
appeared  as  claimants,  one  bearing  the  name  but  not  answering  to  the  rest  of  the  descrip- 
tion, and  the  other  exhibiting  a  complete  correspondence  as  to  every  part  of  the  des- 
cription except  the  name.    Such  were  the  cases  of  Smith  v.  Smith,  1  Edw.  Ch.  E.  189, 
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and'Vermor  v.  Henry,  3  Watts'  R.  385,  bott  stated  si/^a.  Thomas  v.  Thomas  (6  T.  E. 
671),  stated  in  the  text,  seems  to  belong  to  the  same  class.  See  Wigram  on  Extr.  Ev.  84. 
In  these  cases,  though  the  words  of  the  instrument  do  not  ascertain  which  of  the  two  was 
meant,  they  describe  both.  The  extrinsic  evidence  is  admitted  to  confine  the  language 
within  one  of  its  natural  meanings.  The  court  merely  rejects ;  and  the  intention  wpch  it 
ascribes  to  the  party  who  made  the  instrument  remains  in  it.  _  If,  after  going  to  the 
ultimate  limit  of  extrinsic  inquiry,  it  is  still  left  uncertain  which  person  was  meant, 
the  instrument  will,  so  far  as  at  all  events,  be  declared  void.  See  Thomas  v.  Thomas, 
swpra;  per  McCoun,  Vice-Chancellor,  in  Smith  v.  Smith,  1  Bdw.  Ch.  B.  192  ;  per  Gibson, 
C.  J.,  in  Vernor  v.  Henry,  3  Watts'  Re|).  393.  See  as  to  cases  of  lands  equally  within 
different  parts  of  the  description,  post,  in  a  subsequent  note.  As  to  the  nature  of  the  proof, 
it  seems  that  the  same  rule  applies  which  obtains  where  the  entire  description  indiffer- 
ently embraces  more  persons  or  subjects  than  one.  Also  Smith  v.  Smith,  1  Bdw.  Ch.  K. 
189  ;  Vernor  v.  Henry,  8  Watts'  R.  385  ;  Wigram  on  Extr.  Ev.  78,  et  seq. 

There  is  no  universal  rule  determining  absolutely  as  between  the  designation  by  name 
and  the  additional  particulars  of  description,  which  shall  yield,  where  two  persons  are 
shown  to  exist,  answering  respectively,  one  to  the  former  part  of  the  description,  and  the 
other  to  the  latter.  Lord  Bacon  has  some  curious  observations  to  show,  that  in 
the  absence  of  the  donee,  a  designation  of  him  by  name  is  the  more  worthy  in  certainty ; 
whence  a  legal  presumption  of  fact  arises  in  case  of  a  discrepance,  that  the  falsity  is  not 
in  the  name,  but  in  the  added  particulars.  Bacon's  Maxims,  Reg.  35  ;  per  Gibson,  C. 
J.,  in  Vernor  v.  Henry,  3  Watts'  R.  393.  But  suppose  a  person  corresponding  with  the 
description  in  every  particular,  except  the  name,  should  appear ;  then,  in  the  absence  of 
any  person  bearing  the  name,  the  presumption  would  be  that  the  mistake  lay  in  the  desig- 
nation by  name.  And  where  both  appear,  the  name,  or  the  other  part  of  the  description, 
may  prevail,  according  as  the  extrinsic  circumstances  shall  show  the  mistake  to  be  in  the 
one -or  the  other.  Vernor  v.  Henry,  3  Watts'  R.  393,  393,  394;  Smith  v.  Smith,  1  Edw.  Ch. 
R.  189,  et  seq. 

In  respect  to  the  case  mentioned  in  Andrews  v.  Dobson  (sti/pra),  of.  a  nickname  or  other 
reputed  designation,  the  principle  upon  which  parol  evidence  is  admitted  seems  identical 
with  that  whioli  allows  an  inquiry  into  the  circumstances  surrounding  the  maker  of  the 
instrument  with  a  view  to  a  right  interpretation  and  application  of  the  language  which 
he  has  used.  It  is  consistent  with  the  office  of  exposition  in  the  strictest  sense ;  and 
though  declarations  of  the  party,  &c.,  are  freely  admitted,  they  are  not  allowed  to  prove 
intention  as  an  independent  fact,  but  merely  to  explain  and  evolve  the  meaning  of  a 
description,  prima  fade  obscure,  but  certain  enough  when  construed  in  reference  to 
extrinsic  circumstances.  No  intention,  save  one  sufficiently  expressed,  is,  in  such  cases, 
allowed  to  be  proved.  See  Parsons  v.  Parsons,  1  Ves.  jun.  366 ;  Powell  v.  Biddle,  3  Dall. 
70 ;  Edge  v.  Salisbury,  Ambl.  70 ;  Dowsett  v.  Sweet,  Id.  175  ;  Baylis  v.  The  Attomey- 
iGeneral,  3  Atk.  239 ;  Maybauk  v.  Brooks,  1  Bro.  C.  C.  84  ;  Goodiuge  v.  Qoodinge,  1  Ves. 
sen.  330  ;  Rivers'  Case,  1  Atk.  410 ;  Crounden  v.  Clerke,  Hob.  32.  See  per  Gibson,  C.  J., 
in  Commercial  Bank  v.  Clapier,  3  Rawle's  R.  339.  Upon  the  like  principle  and  evidence, 
a  calculation  in  an  instrument  for  Clough  Overton's  survey,  may  be  shown  to  have  been 
intended  for  the  survey  of  another  person,  but  that,  at  the  time,  it  was  known  as  the  sur- 
vey of  Clough  Overton.  See  Seay's  Heirsv.  Walton's  Devisee,  5  Monroe,  368,  369.  Where 
land  was  conveyed  to  Eliza  Ann  Castin,  which  was  the  name  of  Eliza  Ann  Scanlan 
before  her  marriage,  parol  evidence  was  held  admissible  to  show  that  the  person  bearing 
the  latter  name  was  the  one  intended,  that  the  grantor  knew  her  before  her  marriage,  but 
was  not  aware  of  the  fact  of  her  marriage,  and  that  there  was  no  other  person  of  the 
*774  name  used  in  the  deed.  Scanlan  v.  Wright,  13  Pick.  523,  *The  court  regarded  this 
as  the  common  case  of  a  person  known  by  different  names.  Id.  530.  It  has  been 
said  that  if  a  bond  be  to  A.  B.  instead  of  C.  D.,  the  latter  may  sue  upon  it,  alleging  and 
proving  that  it  was  given  to  him  by  the  name  of  A.  B.  Per  Taylor,  J.,  in  Thompson  v. 
Gray,  2  Stewart  &  Porter,  65.  But  quere;  unless  C.  D.  was  known  by  the  name  of  A.  B. 
also,  or  there  was  some  additional  description  beyond  the  name,  by  which  C.  B.  could  be 
identified. 

The  reader's  attention  should  here  be  recalled  to  Beaumont  v.  Fell,  cited  in  the  text 
and  Thomas  v.  Stevens,  stated  at  the  commencement  of  this  note.  It  is  obviously  impos- 
sible to  bring  those  cases  within  the  range  of  any  principle  judicially  sanctioned  by  other 
decisions.  They  are  directly  at  variance  with  all  that  numerous  host  of  authorities  which 
declare,  that  a  will  to  be  valid  must  express  the  intent  of  the  testator,"  and  that  if  such 
intent  be  not  expressed,  the  will  must  be  adjudged  void.  This  rule,  which  necessarily 
confines  the  office  of  extrinsic  evidence  to  an  exposition  of  the  meaning  of  the  language 
in  the  instrument,  with  the  single  exception  of  descriptions  equally  applicable  to  more 
than  one  person  or  thing,  has  been  recognized  and  acted  upon  bo  often  as  to  have  acquired 
the  force  and  familiarity  of  an  axiom.  See  the  cases  ante,  note  516.  In  Beaumont  v 
Fell,  and  Thomas  v.  Stevens,  however,  not  only  was  the  intent  judicially  ascribed  to  the 
testator  unexpressed,  but  a  contrary  intent  was  manifested. 

Upon  the  like  reason,  these  cases  must  be  set  down  as  incapable  of  being  sustained 
ponsistent  with  the  doctrine  of  inaccurate  description ;  for  nothing,  as  we  have  seen   is' 
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*115  *J)edarations  of  intention, 'when  admissible.  It  appears,' however, 
that  there  is  one  class  of  etses  where  evidence  of  declarations  of 
intention  appears  to  be  admissible,  namely,  in  cases  of  latent  ambiguity, 
•where,  from  extrinsic  evidence  which  has  been  admitted,  the  words  of  an 
instrument,  which  in  themselves  are  unambiguous,  appear  to  be  applicable 
to  two  or  more  persons  or  things. 

This  exceptional  rule  is  thus  laid  down  and  explained  by'  Lord  Abinger, 
,C,  B.  :(1)  "There  is  another  mode  of  obtaining  the  intention  of  the  testa- 
tor, which  is,  by  evidence  of  his  declarations,  of  the  instructions  given  for 
his  will,  and  other;  circumstances  of  the  like  nature,  which  are  not  adduced 
for  explaining  thqjfwords  or  meaning  of  the  will,  but  either  to  supply  some 
deficiency,  or  remove  some  obscurity,  or  to  give  some  effect  to  expressions 
that  are  unmeaning  or  ambiguous.  Now,  there  is  but  one  case  m  which 
it  appears  to  us  that  this  sort  of  evidence  of  intention  can  properly  be 
admitted,  and  that  is,  where  the  meaning  of  the  testator's  words  is  neither 

clearer,  than  that  the  authorities  relating  to  the  Tu\e  falsa  demonstratio  nonrwcet,  require, 
as  a  condition  to  its  application,  that  after  rejecting  the  erroneous  part  of  the  description, 
a  sufficient  i&dication  of  the  intention  shall  remain  on  the  face  of  the  instrument,  &c. 
See  the  oases,  supra,  relating  to  inaccurate  description ;  also,  those  post,  note  530 ;  and  the 
judgmept  in  Miller  v.  Travers,  ante,  note  518.  But  in  Beaumont  v.  Fell,  and  Thomas  v. 
Stevens,  the  entire  description  was  false,  and  after  rejecting  it  no  expression  of  intent  was 
left.  In  the  former,  the  master  of  the  Rolls  expressly  conceded  that  there  was  no  addition 
of  certainty  to  l\elp  the  case.    2  Peere  Williams,  142. 

It  will  be  seen  in  the  text,  that  in  the  case  of  a  will,  evidence  is  inadmissible  to  supply 
a  total  blank  left  for  the  devisee's  name.  Suppose  the  omission  to  insert  a  name,  actually 
selected  by  the  testator,  happened  through  mistake,  and  that  this  could  be  clearly 
proved ;  would  the  court  be  going  further  in  treating  the  name  as  inserted,  th^n  was  done 
in'  Beaumont  v.  Fell,  and  Thomas  v.  Stevens,  where  one  name  was  substituted  for 
another  1  The  real  legatees  were  no  more  in  the  respective  wills  in  the  latter  case  than 
in  the  former.  "  It  would  be  thought  strange  advice  to  be  given  to  professional  gentle- 
men, that  if,  in  preparing  a  will  they  should  forget  the  name  of  a  legatee,  they  should 
insert  any  name,  raiher  than  leave  a  bl?,nk  for  the  right  one."  The  mere  circumstance 
that  the  mistake,  in  the  case  of  a  blank,  is  patent,  and  in  Beaumont  v.  Pell,  and  Thomas 
V.  Stephens,  the  difficulty  was  latent,  will  scarcely  satisfy  the  inquirer  who  looks  beyond 
the  letter  of  a  technical  rule.    Wigram.  on  Extr.  Ev.  98,  99. 

What  is  there  to  distinguish  Beaumont  v.  Fell,  and  Thomas  v.  Stevens,  from  the  case 
of  Miller  V.  Travers,  stated  ante,  note  518  ?  In  the  former,  the  testator  in  every  particu- 
lar misdescribed  the  legatee  intended;  while  in  Miller  v.  Travers.  he  misdescribed  the 
flstate  intended.  And  if,  as  seems  to  be  the  rule,  there  is  no  difference  between  a  mis- 
description of  the  person  who  is  to  take,  and  a  misdescription  of  the  thing  devised  or 
bequeathed  (Tudor  V.  Terrell,  3  Dana,  47,  50),  all  the  arguments  in  the  judgment  of 
Miller  v.  Travers  seem  to  bear  with  resistless  force  against  the  cases  under  consideration. 
See  also,  the  judgment  of  Thompson,  C.  J.,  in  Jackson  ex  dem.  Van  Vechten  v.  Sill,  11 
John.  E.  318,  319.  It  is  true  the  case  of  Beaumont  v.  Fell  proceeds  upon  an  assumed  dis- 
tinction between  a  grant;  or  a  devise  of  lands,  and  a  legacy.  The  master  of  the  Rolls, 
in  giving  judgment,  expressly  said:  "If  this  had  been  a  grant,  nay  had  it  been  a,  devise 
of  land,  it  had  been  void  by  reason  of  the  mistake  both  of  the  Christian  and  surname ;" 
and  again :  "  By  the  common  law,  as  well  as  by  the  statute,  a  devise  of  land  ought  to 
be  in  writing,  and  there  would  have  been  no  writing  to  entitle  Gertrude  Tardley,  had 
this  been  a  devise  of  land ;  but  this  being  a  bequest  of  a  personal  thing,"  &c.,  made  it, 
he  said,  "  a  different  case,  and  as  originally  a  bequest  of  a  legacy  was  governed  by  and 
construed  according  to  the  rules  of  the  civil  canon  law,  so  shall  it  be  after  making  the 
Statute  of  Frauds,  pro'vided  there  be  a  will  in  writing."  3  P.  Wms.  140.  This  distinc- 
tion, however,  seems  to  be  repudiated.  Wigram  on  Extr.  Bv.  93,  93,  et  seq.;  1  Story's 
Eq.  190, 191,  and  notes  1  and  3.  It  is,  however,  worthy  of  remark,  as  showing  how  far 
learned  judges  have  suffered  themselves  to  be  misled  by  Beaumont  v.  Fell,  that  Lord 
Kenyon  and  Sir  James  Mansfield  both  cited  it  as  applicable  to  devises  of  lands,  notvrith- 
standing  the  distinct  concession  of  the  master  of  the  Rolls,  as  above,  to  the  contrary. 
See  per  Lord  Kenyon,  in  Thomas  v.  Thomas,  6  T.  R.  617 ;  and  per  Sir  James  Mansfield, 
in  Doe  ex  dem.  Chichester  v.  Oxenden,  3  Taunt.  156. 

On  the  whole,  it  seems,  from  the  entire  course  of  recent  adjudication  in  England,  that 
Beaumont  v.  Fell  is  treated  there  as  anomalous,  and  opposed  to  sound  principle.  See 
Wigram  on  Ext.  Ev.  (3d  ed.)  and  the  observations  there  made  in  respect  to  this  case.  The 
case  of  Thomas  v.  Stevens,  we  apprehend,  will  hardly  be  able  to  exempt  itself  from  a 
similar  fate. 

(1)  In  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W.  368,  869. 
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ambiguous  nor  obscure,  and  where  the  devise  is  on  the  face  of  it  perfect  and 
intelligible,  but,  from  some  of  the  circumstances  admitted  in  proof,  an 
ambiguity  arises,  as  to  which  of  the  two  or  more  things,  or  which  of  the 
two  or  more  persons  (each  answering  the  words  in  the  will)  the  testator 
intended  to  express.  Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B., 
and  has  two  manors  of  N^orth  S.  and  South  S.,  it  being  clear  he  means  to 
devise  one  only,  whereas  both  are'  equally  denoted  by  the  words  he  has 
used,  in  that  case,  there  is  what  Lord  Bacon  calls  '  an  equivocation,'  i.  e., 
the  words  equally  apply  to  either  manor,  and  evidence  of  previous  inten- 
tion may  be  received  to  solve  this  latent  ambiguity ;  for  the  intention  shows 
what  he  meant  to  do ;  and  when  you  know  that,  you  inpiediately  perceive 
that  he  has  done  it  by  the  general  words  he  has  used,  which,  in  their  ordi- 
nary sense,  may  properly  bear  that  construction."(l) 

A  few  of  the  principal  cases  which  illustrate  this  exceptional  rule  will 
now  be  referred  to. 

In  the  case  of  Doe  on  the  demise  of  Morgan  agt.  Morgan,  (2)  a  testator 
had  devised  certain  premises  to  his  wife,  and  then  as  follows  :  "  and  after 
her  decease  to  my  nephew  Morgan  Morgan,  and  his  right  heirs. 
*776  Also  I  *give  and  bequeath  unto  my  nephew,  Morgan  Morgan,  of 
the  village  of  Mothveg,"  certain  other  premises.  The  testator  had 
two  nephews  of  the  name  of  Morgan  Morgan,  one  of  whom  resided  in  the 
village  of  Mothvey,  and  the  other  elsewhere.  Upon  the  trial  of  an  action 
of  ejectment,  brought  by  the  testator's  nephew,  Morgan  Morgan  who  did 
not  reside  at  Mothvey,  against  the  widow  of  the  nephew,  Morgan  Morgan 
who  had  resided  at  Mothvey,  upon  evidence  being  given  of  this  state  of 
things,  Alderson,  J.,  admitted  evidence  on  behalf  of  the  defendant  of  the 
testator's  declarations,  cotemporaneous  with  the  will,  for  the  purpose  of 
explaining  the  ambiguity  which  had  been  raised  by  the  previous  evidence ; 
and  the  Court  of  Exchequer  afterwards  refused  a  new  trial. 

The  case  of  Doe  on  the  demise  of  Gord  agt.  Needs,  (3)  in  the  same  court, 
may  be  considered  a  leading  case  upon  this  branch  of  the  subject ;  and 
from  its  importance  it  is  thought  advisable  to  state  it  at  some  length. 

In  that  case  it  appeared  that  a  testator  made  a  devise  to  George  Gord, 
the  son  of  John  Gord ;  another  devise  to  George  Gord,  the  son  of  George 
Gord ;  and  a  third  devise  (which  was  the  subject  of  dispute)  to  George  Gord, 
the  son  of  Gord.  The  lessor  of  the  plaintiff  was  George  Gord,  the  son  of 
George  Gord,  who  claimed  the  premises  devised  to  "  George  Gord,  the  son 
of  Gord ;"  and  in  support  of  his  claim  declarations  by  the  testator  were 
offered  in  evidence,  showing  that  the  lessor  of  the  plaintiff  (George  Gord 
the  son  of  George  Gord)  was  the  intended  devisee  in  remainder  (under  the 
designation  of  George  Gord,  the  son  of  Gord.)  This  evidence  was  objected 
to,  but  received. 

Parke,  B.,  who  delivered  the  judgment  of  the  court,  after  referring  to 
another  point  in  the  case  unnecessary  to  be  here  mentioned,  proceeded  to  the 
question  of  the  admissibility  of  the  proposed  evidence.  "  The  only  point  " 
he  said,  "  remaining  to  be  considered  is,  whether  evidence  was  properly 
admitted  of  the  devisor's  declarations,  to  show  what  person  he  meant  to 
designate  by  the  description  of  '  George  Gord,  the  son  of  Gord.''  "  And 
we  are  of  opinion  that  such  evidence  was  properly  admitted. 

"  If,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the  devi- 
sor had  selected  a  particular  object  of  his  bounty,  no  evidence  would  have 
been  admissible  to  prove  that  he  intended  a  gift  to  a  certain  individual  • 
such  would  have  been  a  case  of  ambiguitas  patens  within  the  meaning  of 


(1)  See  by  Tindal,  C.  J.,  in  Miller  v.  Travers,  supra,  p.  761. 

(2)  1  C.  &  M.  235. 
(8)  2  M.  &  W.  129. 
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Lord  Bacon's  rnle,(l)  which  ambiguity  could  not  be  holpen  by  averment ; 
for  to  allow  such  evidence  would  be,  with  respect  to  that  subject, 
*777  *to  cause  a  parol  will  to  operate  as  a  written  one ;  or,  adopting  the 
language  of  Lord  Bacon,  '  to  make  that  pass  without  writing  which 
the  law  appointeth  shall  not  pass  but  by  writing.'  But  here,  on  the  face 
of  the  devise,  no  such  doubt  arises.  There  is  no  blank  before  the  name  of 
Gord  the  father,  which  might  have  occasioned  a  doubt  whether  the  devisor 
had  finally  fixed  on  any  certain  person  in  his  mind.  The  devisor  has 
clearly  selected  a  particular  individual  as  the  devisee. 

"  Let  us  then  consider  what  would  have  been  the  case  if  there  had  been 
no  mention  in  the  will  of  any  other  George  Gord  the  son  of  a  Gord :  on 
that  supposition  there  is  no  doubt,  upon  the  authorities,  but  that  evidence 
of  the  devisor's  intention,  as  proved  by  his  declarations,  would  have  been 
admissible.  Upon  the  proof  of  extrinsic  facts,  which  is  always  allowed  in 
order  to  enable  the  court  to  place  itself  in  the  situation  of  the  devisor,  and 
to  construe  his  will,  it  would  have  appeared  that  there  were  at  the  date  of 
the  will  two  persons,  to  each  of  wBom  the  description  would  be  equally 
applicable.  This  clearly  resembles  the  case  put  by  Lord  Bacon  of  a  latent 
ambiguity :  as  where  one  grants  his  manor  of  S.  to  J.  F.  and  his  heirs,  and 
the  truth  is  that  he  has  the  manors  both  of  North  S.  and  South  S. ;  in 
which  case.  Lord  Bacon  says,  '  it  shall  be  holpen  by  averment,  whether  of 
them  was  that  which  the  party  intended  to  pass.'  The  case  is  also  exactly 
like  that  mentioned  by  Lord  Coke  in  Altham's  case: (2)  'if  A.  levies  a 
fine  to  William,  his  son,  and  A.  has  two  sons  named  William,  the  averment 
that  it  was  his  intent  to  levy  the  fine  to  the  younger  is  good,  and  stands 
well  with  the  words  of  the  fine.^  Another  case  is  put  in  Counden  v. 
Clarke, (3)  which  is  in  point:  'if  one  devise  to  his  son  John,  where  he  has 
two  sons  of  that  name ;  and  the  same  rule  was  acted  upon  in  the  recent 
case  of  Doe  dem.  Morgan  v.  Morgan.  (4)  The  characteristic  of  all  these 
cases  is,  that  the  words  of  the  will  do  describe  the  object  or  subject 
intended  ;  and  the  evidence  of  the  declarations  of  the  testator  has  not  the 
efiect  of  varying  the  instrument  in  any  way  whatever:  it  only  enables 
the  court  to  reject  one  of  the  subjects,  or  objects,  to  which  the  description 
in  the  will  applies,  and  to  determine  which  of  the  two  the  devisor  under- 
stood to  be  signified  by  the  description  which  he  used  in  the  will.  This 
subject  has  been  most  ably  discussed  by  Mr.  Wigram,  in  his  excellent 
treatise  on  the  rules  of  law  respecting  the  admission  of  extrinsic  evidence 
in  the  interpretation  of  wills. 

"  There  would,  then,  have  been  no  doubt  whatever  of  the  admissibility  of 
evidence  of  the  devisor's  intention,  if  the  devise  to  '  George,  the  son  of  Gord,' 
had  stood  alone,  and  no  mention  had  been  made  in  the  will  of  '  G«orge  the 
son  of  John  Gord,'  and  '  George  the  son  of  George  Gord.'  But 
*Y78  *does  the  circumstance  that  there  are  two  persons  named  in  the  will, 
each  answeidng  the  description  of '  George,  the  son  of  Gord,'  prevent 
the  application  of  this  rule?  We  are  of  opinion  that  it  does  not.  Li 
truth,  the  mention  of  persons  by  those  descriptions  in  other  parts  of  the 
will  has  more  efiect  for  this  purpose  than  proof  by  extrinsic  evidence  of 
the  existence  of  such  persons — and  that  they  were  known  to  the  devisor — 

(1)  Bac.  Elem.  Reg.  23,  supra,  p.  746.  It  must  be  admitted  that  it  is  difficult  to  see  the 
ambiguity  in  the  will  in  question  in  any  other  light  than  as  a  paient  ambiguity,  that  is, 
an  ambiguity  clearly  appearing  upon  the  face  of  the  instrument.  The  ambiguity  was 
not  raised  by  extrinsic  evidence.  The  testator  had  himself  already  spoken  of  two  Oeorge 
Qords,  the  sons  of  John  Gord  and  of  George  Gord  respectively ;  so  that  when  he  came  to 
speak  again  of  a  "  George  Gord,  the  son  of  Gord,"  it  seems  patently  ambiguous,  upon 
the  face  of  the  will,  which  George  Gord  he  intended. 

(3)  8  Rep.  155  a. 

(3)  Hob.  33. 

(4)  1  C.  &  M.  235  mpra,  p.  775. 
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would  have  had  :  it  shows  that  there  were  two  persons,  to  either  of  whom 
the  description  in  question  would  be  applicable,  and  that  two  such  persons 
were  both  known  to  the  devisor:  and  the  present  case  really  amounts  to 
no  more  than  this,  that  the  person  to  whom  the  imperfect  description 
appears  on  the  parol  evidence  to  apply,  is  described  La  other  parts  of  the 
same  will  by  a  more  full  and  perfect  description,  which  excludes  any  other' 
object  than  himself.  Still  he  is  pointed  oiit  in  the  devise  itself  by  a  des- 
cription, which,  so  far  as  it  goes,  is  perfectly  correct.  In  the  case  of  Doe 
dem.  Morgan  v.  Morgan,  above  referred  to,  precisely  the  same  circumstance 
occurred."  (1) 

In  the  case  of  Doe  on  the  demise  of  Allen  agt.  Allen,  (2)  a  testatrix  hav- 
ing devised  her  estates  to  John  Allen,  the  grandson  of  Thomas  Allen, 
charged  the  payment  of  £100  "To  each  and  every  the  brothers  and  sisters 
of  the  aforesaid  John."  It  was  shown  that,  at  the  time  of  making  the  wiU, 
there  were  two  persons  named  John  Allen,  grandsons  of  Thomas  Allen, 
one  of  whom,  the  lessor  of  the  plaintiif,  had  several  brothers  and  sisters ; 
the  other,  under  whom  the  defendant  daimed,  having  only  one  brother  and 
sister  :  the  Court  of  Queen's  Bench  held,  that  parol,  evidence  of  declarations 
of  the  testatrix:,  subsequent  to  the  making  of  the  will,  that  she  had  left  her 
property  to  the  grandson  under  whom  the  defendant  claimed,  were  admis- 
sible to  show  which  grandson  should  take  under  the  devise. 

It  may  be  remarked,  that  in  neither  of  the  reports  of  the  before  mentioned 
cases  of  Doe  v.  Morgan,  or  Doe  v.  Needs,  does  it  appear  what  was  the 
nature  of  the  declarations  of  intention  which  were  received  in  evidence.  In 
this  last-mentioned  case  of  Doe  v.  Allen,  it  appears  that  the  evidence 
admitted  was  of  express  declarations  of  the  testatrix  that  she  had  disposed 
of  her  property  to  a  certain  person. 

It  is,  however,  as  before  stated,  (3)  only  in  cases  where  no  ambi- 
*779  guity  is  *raised  by  extrinsic  evidence,  as  to  which  of  two  "or  more 
persons  or  things  is  intended  by  the  terms  used  in  an  instrument,  that 
evidence  of  declarations  can  be  admitted.  "  It,  appears  to  us,"  said  Lord 
Abinger,  C.  B. ,  in  the  case  of  Doe  on  the  demise  of  Hiscocks  agt.  Hiscocks,  (4) 
"  that  in  all  other  cases,  parol  evidence  of  what  was  the  testator's  intention 
ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought  to  be 
made  in  writing  ;  and  if  his  intention  cannot  be  made  to  appear  by  the  writ- 
ing, explained  by  circumstances,  there  is  no  will." 

In  that  case,(5j  the  lessor  of  the  plaintiif  claimed  the  premises  in  dispute 
under  the  will  oi  Simon  Hiscocks,  the  grandfather  of  the  lessor  of  the  plain- 
tiff (Simon  Hiscocks),  and  also  of  the  defendant  (John  Hiscocks),  whereby 
the  testator  devised  the  premises  in  question  to  his  son,  John  Hiscocks  for 
life ;  and  on  the  decease  of  the  said  John  Hiscocks,  to  his  grandson  John 
Hiscocks,  eldest  son  of  the  said  John  Hiscocks,  for  life  ;  and,  on  his  decease 
to  the  first  son  of  the  body  of  his  said  grandson,  John  Hiscocks,  &c.  The' 
question  in  the  cause  between  the  two  grandsons  turned  on  the  devise  to 
the  grandson,  John  Hiscocks,  "  eldest  son  of  the  said  John  Hiscocks." 

At  the  time  of  making  the  will,  John  Hiscocks,  the  son  of  the  testator,  had 

(1)  It  may,  perhaps,  be  suggested  that  Doe  d.  Morgan  v.  Morgan  was  indisputably  a 
case  of  latent  ambiguity.  There  was  nothing  on  the  face  of  the  will  to  show  that  there 
was  any  other  than  one  Morgan  Morgan  intended,  or  in  existence.  The  ambiguity  was 
raised  by  extrinsic  evidence,  showing  that  the  testator  had  two  nephews  of  that  name  ■ 
and  then  further  extrinsic  evidence  was  clearly  admissible  for  the  purpose  of  explaining 
the  ambiguity  so  raised.  Jones  v.  Newman  (W.  Bl.  60)  and  Careless  v.  Careless  (1  Mer 
384),  are  instances' of  the  same  kind  of  ambiguity ;  and  extrinsic  evidence  was  received  to 
clear  it  up  ;  but  no  declarations  of  intention  appear  to  have  been  tendered  in  evidence 

(3)  12  A.  &  E.  451. 

(3)  Swpra,  p.  775.    By  Lord  Abinger,  C.  B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W. 

(4)  5  M.  &  W.  369. 

(5)  Id.  363. 
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issue  by  a  Jirst  marriage  Simon  Hiscocks,  the  lessor  of  the  plaintiff;  and 
had  issue  by  a  second  marriage,  John  Hiscocks,  the  defendant,  and  other 
children.  It  appeared  also,  that  the  estate  had  come  to  the  testator  from 
the  father  of  his  son's  second  wife.  Thus,  neither  of  the  parties  in  the  cause 
answered  fully  the  description  of  them  in  the  will :  the  lessor  of  the  plaintiff 
was  the  eldest  son  of.  the  testatof' s  son,  John  Hiscocks,  but  he  was  named 
Simon  not  John — and  the  devise  was  to  the  grandson  John,  eldest  son  of 
the  testator's  son ;  the  defendant,  named  John,  was  the  eldest  son  only  by 
a  second  marriage,  and  so  not  the  eldest  son  of  the  testator's  son.  Under 
these  circumstances,  the  plaintiff's  counsel  tendered  in  evidence  the  instruc- 
tions given  by  the  testator  for  his  will,  and  also  declarations  made  by  him 
after  its  execution,  to  show  that  the  lessor  of  the  plaintiff  (Simon)  was  the 
person  in  his  contemplation,  as  the  object  of  his  bounty  at  the  time  of  making 
the  will.  This  evidence  was  objected  to  but  received  by  the  judge,  and  the 
plaintiff  had  a  verdict. 

Lord  Abinger,  C.  B.,  who  delivered  the  judgment  of  the  court,  after 
stating  the  facts  of  the  case,  and  observing  that  the  devise  in  question  did 
not,  both  by  name  and  description,  apply  to  the  lessor  of  the  plaintiff  (who 
was  the  eldest  son,  but  whose  name  was  Sim,on,  not  John),  nor  to  the  defen- 
dant (whose  name  was  John,  but  who  was  not  the  eldest  son),  proceeded  as 
follows :  "  It  must  be  admitted,  that  it  is  not  possible  altogether  to  reconcile 
the  different  cases  that  have  been  decided  on  this  subject ;  which  makes  it  the 
more  expedient  to  investigate  the  principles  upon  which  any  evidence  to 

explain  the  will  of  a  testator  ought  to  be  received." 
*780  *His  Lordship  then  proceeded  to  lay  down  certain  principles  which 
have  been  before  stated,(])  and  to  point  out  the  distinction  between 
cases  where  declarations  might  be  received  to  explain  an  ambiguity  raised 
by  extrinsic  evidence,  as  to  which  of  two  pei'sons  or  things  was  intended, 
and  other  cases: (2)  but  he  admitted  that  there  were  decided  cases  which 
were  not  to  be  reconciled  with  this  distinction  in  a  manner  altogether  satis- 
factory. His  Lordship  then,  after  citing  and  commenting  upon  various 
cases, (3)  concluded  as  follows: 

"  IJpon  the  whole,  then,  we  are  of  opinion,  that  in  this  case  there  must  be 
a  new  trial.  Where  the  description  is  partly  true  as  to  both  claimants,  and 
no  case  of  equivocation  arises,  what  is  to  be  done  is  to  determine  whether 
the  description  means  the  lessor  of  the  plaintiff  or  the  defendant.  The 
description,  in  fact,  applies  partially  to  each,  and  it  is  not  easy  to  see  how 
the  difficulty  can  be  solved.  If  it  were  res  integra,  we  should  be  much  dis- 
posed to  hold  the  devise  void  for  uncertainty ;  but  the  cases  of  Doe  on  the 
demise  of  Le  Chevalier  agt.  Huthwaite,  Bradshaw  agt.  Bradshaw,(4)  and, 
■  others,  are  authorities  against  this  conclusion.  If,  therefore,  by  looking  at 
the  surrounding  facts  to  be  found  by  the  jury,  the  court  can  clearly  see, 
with  the  knowledge  which  arises  from  those  facts  alone,  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may  so  decide, 
and  direct  the  jury  accordingly ;  but  we  think  that,  for  this  purpose,  they 
cannot  receive  declarations  of  the  testator  of  what  he  intended  to  do  in 
making  his  will.  If  the  evidence  does  not  enable  the  court  to  give  such  a 
direction  to  the  jury,  the  defendant  will  indeed  for  the  present  succeed;  but 

(1)  Supra,  p.  775. 
(3)  Swpra,  p.  778. 

(3)  Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B.  &  A.  682  ;  Bradshaw  v.  Bradshaw,  2  T.  & 
Col.  73  ;  Cheyney'a  Case,  5  Rep.  68 ;  Counden  v.  Clarke,  Hob.  32  ;  Doe  d.  Morgan  v.  Mor- 
gan, 1  C.  &  M.  235  ;  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129  ;  Jones  v.  Newman,  1  W.  Bl. 
60 ;  Price  v.  Page,  4  Ves.  680  ;  Still  v.  Hosts,  7  Madd.  192  ;  Careless  v.  Careless,  19  Ves. 
604 ;  S.  C,  Mer.  384  ;  Selwood  v.  Mildmay,  3  Ves.  306  ;  Miller  v.  Travers,  8  Bing.  244 ; 
Hampshire  v.  Pierce,  3  Ves.  sen.  216 ;  Beaumont  v.  Fell,  2  P.  Wma.  141 :  Thomas  v. 
Thomas,  6  T.  K.  671. 

(4)  JJt  supra. 
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the  claim  of  the  heir-at-law,  will  probably  prevail  ultimately,  on  the  ground 
that  the  devise  is  void  for  uncertainty." 

In  this  case  of  Doe  v.  Hiscocks,  there  was  an  erroneous  description  of  the 
person  intended, — a  description  not  appearing  on  the  face  of  the  will  itself 
to  be  erroneous,  but  proved  to  be  such  by  evidence.  '  The  designation  of 
the  person  was  both  by  name  and  by  description  of  relationship :  this 
appeared  to  be  erroneous,  on  the  proof  of  the  state  of  the  family,  and  on 
the  facts  of  the  case  ;  and  the  extrinsic  evidence,  which  was  received,  was 
not  able  to  clear  away  the  uncertainty.  Part  of  the  designation  was  cor 
rect ;  and  if  there  had  been  only  one  person  to  whom  the  designation  could 
apply,  the  description  might  have  been  sufficient ;  in  that  case  the  lessor 

of  the  plaintiff  might  have  recovered  upon  the  principle,  '■^  falsa 
*781     *demonstratio  non  nooet,  cum  de  persona  constat."     But  there  was 

another  person  to  whom  the  other  part  of  the  designation  applied : 
so  that  the  entire  description  was  not  correct  as  to  either,  but  correct  in 
parts  as  to  each.  The  declarations  of  the  testator  might  have  solved  the 
difficulty  between  the  two  claimants.  The  court,  however,  in  conformity 
with  the  principle  of  common  law  and  the  well  settled  rules  of  evidence, 
determined  that  the  evidence  of  the  testator's  instructions  for  his  will,  and 
his  declarations  as  to  the  person  whom  he  intended  to  take,  were  inadmis- 
sible, and  had  been  improperly  received.  To  admit  such  evidence  would  in 
effect  be  admitting  the  testator  himself  to  settle  the  matter  in  dispute,  by 
his  own  declarations,  to  be  proved  "  by  the  uncertain  testimony  of  slippery 
memory." 

TVhere  the  ambiguity  is  cleared  up  by  the  context.  In  such  a  case  of 
ambiguity  as  that  mentioned  in  Doe  v.  N"eeds  —  where  more  than  one  per- 
son, or  more  than  one  subject  matter  of  devise,  answers  fully  the  description 
in  the  will  —  if  the  context  of  the  will  itself  shows  which  of  the  persons,  or 
which  of  the  subject  matters  was  intended,  it  has  beeq  decided  that  evidence 
of  the  testator's  declarations  is  not  admissible.  Thus,  in  the  case  of  Doe  on 
the  demise  of  Westlake  agt.  Westlake,(l)  the  devise  was  as  follows:  "I 
give  and  devise  to  Matthew  Westlake,  my  brother,  and  to  Simon  Westlake, 
my  brother's  son,  all  my  messuage,  &c."  It  appeared  in  evidence  that  the 
testator  had  three  brothers,  Thomas,  Richard  and  Matthew,  each  of  whom 
had  a  son  of  the  name  of  Simon.  It  was  insisted  that  this  established  a 
latent  ambiguity  in  the  will,  and  evidence  was  tendered  of  declarations  by 
the  testator  that  he  had  intended  to  bequeath  his  property  to  Simon  West- 
lake,  the  son  oi  Richard  Westlake  (the  defendant) ;  and  this  evidence  was 
received.  The  jury,  however,  gave  their  verdict  for  the  plaintiff;  a  new 
trial  was  applied  for,  on  the  ground  that  the  verdict  was  against  evidence ; 
but. the  court  refused  a  rule.  Abbott,  C.  J.,  laid  down  that,  in  point  of 
legal  construction,  the  devise  must  be  construed  to  be  to  Simon,  the  son  of 
Matthew ;  when  the  testator  was  speaking  of  his  brother's  son,  he  must  be 
understood  as  speaking  of  the  son  of  that  brother  who  was  then  particularly  in 
his  mind.  Matthew  Westlake  was  the  brother  then  in  the  mind  of  the  testa- 
tor; and  consequently  Simon  Westlake,  his  son,  rftust  be  the  person 
intended.  "I  cannot  entertain  the  least  doubt,"  said  the  lord  chief  justice, 
"  that  he  intended  by  this  devise  to  give  the  property  to  Simon,  the  son  of 
Matthew  Westlake.  If  that  be  so,  there  was  no  ambiguity  in  the  will,  and 
therefore  the  evidence  ought  not  to  have  been  received."  Here  the  evidence 
tendered  was  not  material,  because,  if  received,  it  could  not  be  allowed  to 

have  any  effect  according  to  the  principles  of  legal  construction. 
*'782     *One  other  case,  that  of  Richardson  agt.  Watson,(2)  may  be  added 

(1)  4  B.  &  A.  57.    And  see  Holmes  v.  Custance,  12  Ves.  369. 
(3)  A  B.  Ad.  787. 

Note  530. — The  case  of  Selwood  v.  Mildmay,  stated  in  tlie  text  (of  former  edition),  seems 
referable  to  the  head  of  inaccurate  description,  but  it  is  certainly  an  extreme  one.     See 
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•what  is  said  of  it  in  Miller  v.  Travers,  ante,  note  518.  The  stock  described  in  the  will  was 
"  stock  in  the  four  per  cent,  annuities  of  the  Bank  of  England ;"  and  the  testator,  at  the  time 
of  making  his  will,  had  sold  out,  and  he  then  owned  no  four  per  cent,  stock  whatever ;  but  the 
proceeds  of  tis  four  per  cent,  stock  he  had  invested  in  long  annuities,  and  the  court  allowed 
evidence  to  apply  the  description  in  the  will  so  as  to  carry  the  latter.  It  is  difficult  to  see 
in  what  point  any  correspondence  existed  between  the  description  and  the  subject  intended. 
See  Wigram  on  Extr.  Ev.  79,  80.  The  principle  upon  which  Selwood  v.  Mildmay  pro- 
ceeded, therefore,  however  correct  in  itself,  was  altogether  misapplied,  and  the  case  seems 
one  which  ought  not  to  be  followed  in  specie.    Id.  133,  124. 

Tlie  case  of  Goodtitle  ex  dem.  Radford  v.  Southern,  stated  in  the  text,  seems  fairly 
within  the- principle  of  inaccurate  description.  A  just  construction  of  the  will  seemed  to 
require,  that  the  words  referring  to  the  occupation  of  the  farm  should  not  control  the 
former  part  of  the  description,  "  aU  that  my  farm  called  Trogue's  farm."  And  these  con- 
stituted a  sufficient  description,  after  rejecting  the  folia  demoTistratio.  See  Miller  v. 
Travers,  ante,  note  518. 

The  case  of  Day  v  Trigg  (1  P.  Wms.  286),  ranges  itself  precisely  within  the  same  class. 
See  Id.  1367. 

In  a  recent  case  there  was  a  lease  of  "  all  that  part  of  the  park  called  or  known  by  the 
name  of  Blenheim,  or  Woodstock  Park,  situate  and  being  in  the  county  of  Oxford,  and 
now  in  the  occupation  of  one  R.  S.,  lying  in  a  direct  line  across  the  said  park  from  the 
gate  erected,  &c.  (setting  out  the  abuttals),  together  with  the  farm-houses,  &c.,  belonging 
to  or  appertaiuing  to  the  said  premises,  and  which  are  now  in  the  occupation  of  the  said 
R.  S."  It  was  held,  that  the  land  i)assed  under  the  lease  which  was  compromised  within 
the  description  by  the  abuttals,  though  not  in  the  occupation  of  R.  S.  Doe  ex  dem.  Smith 
V.  Galloway,  5  Barn  &  Adol.  43.  Further  as  to  the  English  doctrine  of  inaccurate 
description,  see  2  Roll.  Abr.  53  ;  tit.  Grant,  P  14 ;  Vin.  Abr.  87,  Grant,  Q ;  Doddrington's 
Case,  8  Coke's  R.  33 ;  Door  v.  Geary,  1  Ves.  sen.  216:  Hampshire  v.  Pierce,  3  Id.  216; 
Dobson  V.  Waterman,  8  Ves.  308 ;  Druce  v.  Davison,  6  Ves.  82 ;  Penticost  v.  Lee,  2  Jac.  & 
Walk.  207 ;  Evans  v.  Tripp,  6  Mad.  91 ;  Doe  ex  dem.  Gore  v.  Langton,  3  Barn.  &  Aid. 
680. 

The  American  cases  abound  with  illustrations  m  respect  of  the  doctrine  of  inaccurate 
description  of  land.  If  one  gicantlniahoiisein A.,  which  formerly  belonged  to  B..  audit 
turns  out  that  the  grantor  had,  at  the  time,  but  one  house  in  A.,  it  shall  pass,  though  it 
never  belonged  to  B.  Den  ex  dem.  Proctor  v.  Pool,  4  Dev.  R.  374.  If  one  grant  whiteacre 
by  name,  and  adds  by  way  of  further  description  that  it  descended  from  his  father ;  white- 
acre  shall  pass,  though  it  descended  from  the  mother ;  because  it  was  sufficiently  identified 
before.  Den  ex  dem.  Riddick  v.  Leggat,  3  Murph.  R.  543  ;  Den  ex  dem.  Proctor  v.  Pool, 
supra.  If  a  deed  call  for  land  lying  in  the  cpunty  of  C,  describing  it  by  courses,  distances 
and  monuments,  and  it  turns  out  that  the  lands  lie  in  another  county,  that  part  of  the 
description  may  be  rejected  and  the  rest  take  effect.  Boardman  v.  Reed's  Lessees,  6  Peters' 
R.  344,  845;  Barclay  v.  Howell's  Lessee,  Id.  511 ;  Stringer  v.  Young's  Lessee,  3  Id.  320, 
344.  Where  the  premises  were  described  by  a  number,  and  then  monuments,  courses  and 
distances,  were  given  J  it  appearing  that  at  the  time,  the  grantor  owned  no  lot  of  that 
number,  but  owned  another  lot,  falling  exactly  within  the  other  parts  of  the  description ; 
held,  that  the  number  in  the  description  should  be  rejected  as  falsa  demonstratio,  and 
effect  be  given  to  the  residue.  Jackson  ex  dem.  McNaughton  v.  Loomis,  17  John.  R.  81. 
See  S.  C.  on  error,  19  Id.  449.  So,  on  the  other  hand,  it  appearing  that  the  grantor  did 
not  own  the  land  comprised  within  the  description  by  monuments,  courses  and  distances, 
but  did  own  lands  corresponding  with  the  number,  held  that  the  latter  should  pass.  Lush 
V.  Druse,  4  Wendell,  813  ;  Jackson  ex  dem.  Smith  v.  Marsh,  6  Cowen'sR.  381.  Where 
*783  land  was  described  as  lying  on  Cedar  creek,  waters  of  Broad  river,  and  *monumentB, 
&e.,  were  added  by  way  of  further  description  ;  it  appearing  that  no  such  land  could 
be  found  on  the  river  named,  held  that  effect  should  be  given  to  the  remainder  of  the 
description,  and  it  might  be  shown  that  the  land  lay  on  Catawba  river.  See  Middleton 
V.  Perry,  2  Bay's  R.  541,  in  connection  with  what  is  said  of  it,  1  Nott  &  M'Cord's  E.  361, 
262.  See  also  Chapman  v.  Doe,  3  Leigh,  339.  Where  land,  set  off  on  a  levy,  was  described 
as  part  of  lot  No.  3,  in  a  designated  range,  and  as  being  "  in  the  southeast  corner  of  that 
part  of  the  lot  which  the  judgment  debtor  bought  of  Harvey  Wait,"  to  which  a  further 
description  was  added  designating  the  land  intended  by  courses,  distances  and  monuments  ; 
it  appearing  that  the  debtor  had  purchased  no  land  of  Harvey  Wait,  but  that  he  owned 
land  agreeing  with  the  description  in  other  particulars;  held,  that  the  above  words  in 
quotations  might  be  rejected  as  falsa  demonstratio,  and  the  rest  of  the  description  take 
effect.  Wing  v.  Burjfris,  1  Shepley's  R.  111.  A  testator  devised  "  my  whole  share  of  aU 
the  lands  I  own  which  lies  along  Schoharie  creek,  which  is  connected  with  or  belonging 
to  the  old  farm,  and  known  by  the  name  of  Ten  Byck's  patent ;"  held,  that  a  farm  of  the 
testator  lying  along  the  creek  mentioned,  but  not  known  as  Ten  Eyck's  patent,  would 
pass.  Doe  v.  Roe,  1  Wendell,  541.  Many  other  cases  have  held,  that  where  the  subject 
matter  of  a  deed  of  land  can  be  identified  by  its  name,  and  other  calls  in  the  instrument, 
the  addition  of  false  particulars,  by  way  of  further  description,  will  not  avoid  the  convey- 
ance, but  must  be    rejected  as    having   been  inserted   through    misapprehension  or 
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inadvertence.     See  Den  ex  dem.  Belk  v.  Love,  1  Dev.  &  Batt.  65 ;  Den  ex  dem.  Eiddict  r. 
Leggat,  3  Murph.  E.  539.    And  see  the  cases  infra. 

In  tlie  application  of  tMs  doctrine  to  instances  where  a  subject  matter  is  fojind,  which 
may  satisfy  either  part  of  a  repugnant  or  contradictory  description,  but  not  the  whole, 
that  part  of  the  description  which,  according  to  settled  principles  of  construction,  is  pre- 
sumed to  express  with  most  certainty  the  intention  of  the  parties,  shall  prevail  over  oth- 
ers of  less  importance.  Accordingly,  where  a  deed  of  lands  describes  the  subject  matter 
by  monuments  clearly  identified,  such  a  river,  a  spring,  a  stream,  a  mountain,  a  marked 
tree,  or  other  natural  object ;  and  courses,  distances  and  quantity,  are  likewise  inserted, 
which  disagree  with  the  monuments,  the  description  by  monuments  shall,  in  general,  pre- 
vail. For  it  is  more  likely  that  a  party  purchasing  or  selling  land  should  make"  mistakes 
in  respect  to  course,  distance  or  quantity,  than  in  respect  to  visible  objects ;  which  latter, 
from  being  mentioned  in  the  deed,  are  presumed  to  have  been  examined  at  the  time. 
Pernam  v.  Weed,  6  Mass.  E.  131 ;  Howe  v.  Bass,  3  Id.  380 ;  Jackson  ex  dem.  Erwin  v. 
Moore,  6  Cowen's  E.  706 ;  S.  C,  on  error,  4  Wend.  58 ;  Jackson  ex  dem.  Young  v.  Camp, 
1  Cowen's  E.  605  ;  Jackson  ex  dem.  Ten  Eyck  v.  Frost,  5  Id.  346  ;  Doe  ex  dem.  Arden  v. 
Thompson,  Id.  371 ;  Jackson  ex  dem.  Livingston  v.  Barringer,  15  John.  E.  471 ;  Mann  v. 
Pearson,  2  Id.  40 ;  Jackson  ex  dem.  Staring  v.  Defendorf,  1  Cain.  B.  493 ;  Preston's  Heirs 
V.  Bowmar,  6  Wheat.  580 ;  Newsom  v.  Pryor's  Lessee,  7  Id,  7  ;  Jackson  ex  dem.  The  Peo- 
ple v.  Wendell,  5  Wendell,  143 ;  S.  C,  on  error,  8  Id.  183 ;  M'lver's  Lessee  v.  Walker,  4 
Wheat.  444 ;  Dogan  v.  Seekright,  4  Hen.  &  Munf.  125 ;  Jackson  ex  dem.  Cragie  v.  Wilkin- 
son, 17  John.  E.  147 ;  — v.  Beatty,  1  Hayw.  B.  376 ;  Jackson  ex  dem,  Havens  v. 

Sprague,  1  Paine's  E.  494 ;  Worthington  v.  Hyler,  4  Mass.  E.  305 ;  Francis  v.  Hazlerig's 
Ex'rs,  1  Marsh.  Ken.  E.  96 ;  Lawless  v.  Jones,  Id.  16  ;  Wishart  v.  Cosby,  Id.  382  ;  Helm  v. 
Small,  Hard.  E.  363  ;  Baker  v.  Seekright,  1  Hen.  &  Munf.  177  ;  Wliite  v.  Egan,  1  Bay's  E. 
247  ;  Herbert  v.  Wise,  3  Gall's  R.  209 ;  Marsjiall  v.  Currie,  4  Cranch,  172 ;  Jackson  ex  dem. 
Rogers  v.  Gardinier,  7  John.  R.  217  ;  Thompson  v.  Gray,  2  Stew  &  Porter,  60 ;  Wing  v. 
Burgis,  1  Shepley's  E.  Ill ;  Vose  v.  Handy,  3  Greenl.  R.  321 ;  Alshire's  Lessee  v.  Hulse,  1 
Wright's  E.  171 ;  Chinowith  v.  Haskell's  Lessee,  3  Peter's  R.  96  ;  Den  ex  dem.  Eeed  v. 
Schenck,  2  Dev.  E.  415  ;  Tymason  v.  Bates,  14  Wendell,  671,  675, 676,  677,  et  aeg.;  Jackson 
ex  dem.  Ellice  v.Britton,  4  Wend.  507 ;  Barclay  v.  Howell's  Lessee,  6  Peters'  R.  398,  510, 
511 ;  Boardman  v.  Reed's  Lessee,  Idi.S28  ;  Jackson  ex  dem.  Suifern  v.  McConnell,  19  Id. 
175.  As  to  the  legal  effect  of  the  terms  more  or  less,  in  a  deed,  see  Mann  v.  Pearson, 
supra,  and  Brady  v.  Hennison,  8  Bosw.  528.  Where  laud  is  designated  by  a  name,  as 
Quicksale,  and  then  a  description  by  metes  and  bounds  is  added,  which  includes  more 
than  Quicksale,  the  latter  description  shall  prevail  over  the  former.  See  Mundell  v.  Hugh, 
2Gill  &  John.  206 ;  Hawkins  v.  Hanson,  1  Harr.  &  McHen.  533  ;  Hall  v.  Gittings,  3  Harr. 
&  John.  112.  The  monuments  which  shall  control  course,  distance,  &c.,  under  such  cir- 
cumstances, may  be  any  objects  which  are  visible,  fixed,  and  clearly  ascertained  ;  as  the 
lands  of  other  individuals,  or  their  corners.  Howe  v.  Bass,  3  Mass.  R.  380 ;  Pernam  v. 
Weed,  6  Id.  131 ;  Wendell  v.  Jackson  ex  dem.  The  People,  8  Wend.  490.  A  dear- 
*784  ing  is  within  the  rule.  Jackson  ex  dem.  Butler  *v.  Widger,  7  Cowen's  E.  733,  See 
Wendell  v.  Jackson  ex  dem.  The  People,  8  Wend.  190 ;  Tymason  v.  Bates.  14  Id. 
690.  So  is  a  stake,  a  post,  a  stone,  &c.  Jackson  ex  dem.  Eoberts  v.  Ives,  9  Cowen's  R.  661 ; 
Alshire  v.  Hulse,  1  Wright's  R.  173 ;  Jackson  ex  dem.  The  People  v.  Wendell,  5  Wend! 
143,  146 ;  S.  C.,  on  error,  8  Id.  183.  A  highway  also.  Rich  v.  Rich,  16  Wend.  663.  Where 
a  grant  describes  a  line  as  running  on  a  designated  course,  from  an  ascertained  point, "  up 
and  along  a  certain  stream ;"  the  line  must  follow  the  stream,  though  that  involve  a 
departure  from  the  course  called  for.  Jackson  ex  dem.  Ten  Eyck  v.  Frost,  5  Cowen's  B. 
846.  And  where  a  deed  describes  a  line  as  running  across  a  river,  or  stopping  at  a  rirer, 
you  must  go  across  the  river  in  the  first  case,  and  stop  at  it  in  the  other,  notwithstanding 
the  course,  distance  and  quantity,  designated  in  other  parts  of  the  description,  may  not 
correspond  with  such  running.  Newson  v.  Pryor,  7  Wheat.  E.  7.  Where  a  line  was 
described  as  running  from  one  landmark  to  another,  and  the  description  referred  to  no 
intermediate  monument,  nor  any  bevel  or  curve  line ;  held,  that  the  line  must  be  run 
straight  between  the  designated  termini,  without  regard  to  either  course  or  distance 
Dogan  V.  Seekright,  4  Hen.  &  Munf.  135  ;  Allen  v.  Kingsbury,  16  Pick.  235. 

The  monuments  wliich  are  to  exert  this  controlling  influence  over  coui-se,  distance  &c 
where  land  is  found,  which  may  answer  either  part  of  the  description,  must,  in  general' 
be  aaUedfor  by  the  instrument.  Per  Walworth,  Chancellor,  in  Tymason' v  Bates  14 
Wend.  671,  680 ;  Eeed  v.  Schenck,  2  Dev.  R.  415.  See  Boardman  v.  Reed  Lessees,  6  Peters' 
E.  341,  343.  Some  cases,  however,  especially  in  North  Carolina,  have  gone'  further  • 
holding,  that  where  a  deed  describes  the  land  by  courses  and  distances  only  and  old 
marks  are  found  on  the  ground,  corresponding  in  age,  aa  well  as  can  be  ascertained  with 
the  date  of  the  deed,  and  so  nearly  agreeing  with  the  courses  and  distances  that  thcT 
may  be  well  supposed  to  have  been  made  for  its  boundaries,  the  marks  shall  be  taken  as 
the  termini  of  the  land.  Per  Henderson,  C.  J.,  in  Eeed  v.  Schenck  2  Dev  R  417  ■  — — 
V.  Baatty,  1  Hayw.  R.  876,  377.  See  Baker  v.  Seekright,  1  Hen.  &'Muuf.  177  But  these 
decisions  have  been  regretted,  and  are  difficult  to  be  maintained.  Where  a  subject  mat- 
ter IB  found,  answering  the  description  by  courses  and  distances,  and  there  is  nothino-  in 
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the  deed  from  wHcli  a  different  intent  can  be  inferred,  than  that  so  expressed,  upon  what 
principle  can  the  description  be  limited  by  matters  aliunde,  and  in  respect  to  which  the 
deed  is  silent  1  To  extend  the  operation  of  the  deed  in  such  case,  so  as  to  embrace  lands 
not  within  the  courses  and  distances,  seems  still  more  anomalous  and  objectionable 
"  For  what  passes  the  land  not  included  by  the  description  in  the  deed,  but  included  by 
the  marked  termini f  Not  the  deed;  for  the  description  contained  in  the  deed  does  not 
comprehend  it.  It  passes,  therefore,  by  parol,  or  by  a  mere  presumption."  Per  Hender- 
son, C.  J.,  in  Heed  v.  Schenck,  2  Dev.  R.  417.  In  Jackson  ex  dem.  Livingston  v.  Freer 
(17  John.  R.  29),  the  pa,rties  were  held  to  be  governed  by  the  lines  actually  run,  and 
marked  on  the  ground ;  but  there,  the  description  was  by  reference  to  a  map  on  file, 
which  the  court  deemed  a  virtual  reference  to  the  field  book,  or  original  survey,  accom- 
panying the  map.  The  case,  therefore,  proceeded  on  the  principle  that  the  lines  marked 
on  the  ground,  were  in  effect  called  for  by  the  patent,  and  hence  should  control  the  course 
and  distance  mentioned  in  the  map.  See  also,  per  Cowen,  J.,  in  Rich  v.  Rich,  16  Wend. 
677 ;  Mclver's  Lessee  v.  Walker,  4  Wheat.  R.  444.  But  see  Jackson  ex  dem.  Overacker  v. 
Cole,  16  John.  R.  256.  In  Mclver's  Lessee  v.  Walker  (4  Wheat.  445,  447,  44S,  supra),  the 
proposition  seems  to  have  been  distinctly  recognized,  that  if  there  is  nothing  in  the  deed 
to  control  the  call  for  course  and  distance,  the  land  must  be  located  by  the  courses  and 
distances,  according  to  the  magnetic  meridian. 

So  where  there  is  a  call  for  monuments,  which  are  so  defectively  described  as  to  be 
incapable  of  being  identified;  e.g.,  a  beech  tree  without  any  mark,  standing  among  a 
number  of  trees  of  the  same  genus.  See  Greenup  v.  Lyne's  Heirs,  2  Bibb's  R.  369 ; 
Chinoweth  v.  Haskell's  Lessee,  3  Peters'  R.  96  ;  Alshire  v.  Hulse,  1  Wright's  R.  171. 

So,  of  course,  if  the  monuments  called  for,  though  sufficiently  described,  are  gone,  and 
their  original  location  cannot  be  ascertained.  Tymason  v.  Bates,  14  Wend.  677,  per 
Walworth,  Chancellor;  Linscott  v.  Fernald,  5  Greenl.  R.  503  ;  Jackson  ex  dem.  EUice  v. 
Britton,  4  Wend.  507 ;  Alshire  v.  Hulse,  1  Wright's  R.  171.  In  respect  to  hearsay  and 
declarations  in  ascertaining  the  position  of  ancient  monuments,  &c.,  see  anie,  note  87. 

Where  the  disagreement  is  between  course  and  distance,  merely,  it  seems  there  is  no 

rule  which  determines  which  shall  yield.    The  one  or  the  other  may  be  preferred, 

*785    according  to  'circumstances.    Preston's  Heiis  v.  Bowmar,  6  Wheat. ,  580.    And 

sembh  that  in  such  a  case,  the  equity  of  a  party  in  possession,  claiming  under  a 

title  good  in  itself,  is  such  a  circumstance  as  should  determine  the  question.    Id. 

Quantity  must  generally  yield  to  course,  and  distance ;  the  latter  being  esteemed  the 
most  certain  in  the  absence  of  other  calls.  See  Jackson  ex  dem.  Havens  v.  Sprague,  1 
Paine's  B.  494,  497;  Jackson  ex  dem.  Livingston  v.  Barringer,  15  John.  R.  472  ;  Powell  v. 
Clark,  5  Mass,  R.  355 ;  Jackson  ex  dem.  Putnam  v.  Bowen,  1  Cain.  R.  358.  If  a  grast.be 
to  S.  S.  of  one  thousand  acres,  and  no  more,  describing  it  by  certain  lines,  which  include 
two  thousand  acres,  the  two  thousand  acres  shall  pass ;  and  quantity,  it  has  been  said,  is 
in  no  way  material,  except  where  the  boundaries  are  doubtful ;  and  then  it  comes  in  with 
more  or  less  force  according  to  the  features  of  the  particular  case.  Den  ex  dem.  Riddick 
V.  Leggat,  3  Murph.  R.  539.  See  Jackson  ex  dem.  Suffern  v.  %IcConnell,  19  Wend.  175. 
Where  the  distance  given  was  six  chains  or  thereabouts,  and  the  quantity  definite  ;  held; 
that  the  latter  should  govern,  as  being  under  the  circumstances  most  certainly  indicative 
of  the  intent.  Jackson  ex  dem.  Zimmerman  v.  Zimmerman,  2  Cain.  R.  146.  Quantity 
may  be  a  circumstance  of  decisive  importance  in  a.  description,  though  it  is  not  often  so. 
"  If  one  own  two  lots  in  a  town,  one  of  half  an  acre,  and  the  other  of  an  acre,  and  grant 
his  acre  lot,  or  his  lot  containing  one  acre  ;  in  the  absence  of  a  more  certain  description, 
the  deed  shall  not  be  void,  but  will  pass  the  larger  lot,  although  it  may  upon  admeasure- 
ment be  a  few  feet  over  or  under  an  acre ;  for  the  purpose  was  not  to  d^ote  how  much, 
but  which  parcel  was  meant."  Per  BuflSn,  C.  J.,  in  Den  ex  dem.  Proctor  v.  Pool,  4  Dev. 
374. 

The  cases  above  cited  wfll,  in  the  main,  be  found  to  range  themselves  under  the  head 
of  inaccurate  description.  On  applying  the  instrument,  it  is  discovered  that  all  the  calls 
or  descriptive  terms  cannot  be  satisfied  ;  and  there  being  enough  in  the  other  part  or  parts 
of  the  description  to  ascertain  the  subject  matter  intended,  the  falsa  demonstratio  is 
rejected  as  surplusage,  and  the  remainder  of  the  description  takes  effect.  This  doctrine,' 
we  have  seen,  has  been  acted  upon  by  the  American  courts  in  reference  to  two  classes  of 
cases.  1st.  .Where  no  subject  matter  can  be  found,  corresponding  with  one  part  of  the 
description.  3d.  Where  a  subject  matter  is  proved  to  exist,  which  might  satisfy  either 
part  of  the  description  taken  separately,  but  from  the  fact  of  such  parts  being  incon- 
gruous, both  cannot  take  effect ;  in  which  instance  the  most  certain  part  is  preferred,  and 
the  other  rejected,  as  having  been  inserted  through  misapprehension  or  mistake. 

With  regard  to  evidence  of  intention,  the  rule  seems  to  be  the  same  in  both  classes  of 
cases.  They  are  not  to  be  confounded  with  instances  where  the  description  is  found 
indifferently  or  equally  applicable  to  more  than  one  object  or  subject ;  for  there,  the 
inquiry  is,  what  did  the  party  intend  to  express?  But  in  cases  falling  within  the  maxim, 
falsa  demonstratio  non  nocet,  the  inquiry  is  restricted  to  the  meaning  of  the  terms  used, 
and  to  the  intent  which  the  language  of  the  instrument  expresses.  See  Wigram  on  Extr. 
Ev.  39,  et  seq. ;  Id.  130, 131, 132,  133,  et  seq.;  Id.  137, 138.    And  see  Doe  v.  Roe,  1  Wend. 
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541.  Where  there  is  a  description  by  monuments,  and  also  by  courses  and  distances, 
and  on  looking  out  of  the  deed,  the  two  parts  of  the  description  are  found  to  be  repugnant, 
evidence  of  an  intent  that  the  most  material  and  ceHain  part  should  yield  to  the  other  is 
not  admissible.  See  Howe  v.  Bass,  3  Mass.  Kep.  380  ;  Allen  v.  Kingsbury,  16  Pick.  235  ; 
Dogan  V.  Seekright,  4  Hen.  &  Munf.  135  ;  Reed  v.  Shenck,  3  Dev.  Rep.  415.  ,  .  ,     ,, 

In  some  cases,  it  has  been  said,  it  is  clear,  that  "  only  that  thing  is  meant  in  which  all 
the  particulars  of  the  description  concur."  Per  Ruffin,  C.  J.,  in  Den  ex  dem.  Proctor  v. 
Pool,  4  Dev.  Rep.  373.  Where  all  the  particulars  are  necessary  to  identify  the  thing 
described,  evidence  of  an  intent  to  embrace  a  subject  matter  not  answering  every  part  of 
the  description,  is  inadmissible.  Id.  And  see  per  Walworth,  Chancellor,  in  WendeU  v. 
Jackson  ex  dem.  The  People,  8  Wend.  189.  See  a  note  containing  the  English  doctrine 
in  an  extract  from  Preston  on  Abstracts,  6  Cowen's  Hep.  730 :  also  Worthmgton  v.  Hylyer, 
4  Mass.  Rep.  205,  per  Parsons.  0.  J. ;  per  Spencer,  J.,  in  Jackson  ex  dem.  Rogers  v.  Clark, 
7  John.  Rep.  324  ;  Den  ex  dem.  Riddick  v.  Leggat,  3  Murph.  Rep.  539. 

In  other  cases,  the  description  being  by  several  particulars  of  equal  importance,  distinct 
things  are  found,  of  which  one  answers  to  one  description,  and  another  to  the  other,  but 
neither  answers  to  the  entire  description.  Under  such  circumstances,  it  has  beensaid,  the 
conveyance  would  be  inoperative,  because  it  was  intended  to  pass  but  one,  and  it  cannot 
be  determined  which  part  of  the  description  should  be  rejected  as  surplusage.  Per 
Ruffin,  C.  J.,  in  Den  ex  dem.  Proctor  v.  Leggat,  3  Murph.  Rep.  373.  But  see  per  Parsons, 
C.  J.,  in  Worthington  v.  Hylyer,  4  Mass.  Rep.  206,  who  says  that  both  shall  pass,  rather 
than  the  conveyance  be  defeated.  And  queve,  whether  cases  of  this  sort  are  not  within 
the  rule,  stated  ante  (note  518),  allowing  extrinsic  and  direct  evidence  of  intention,  where 
two  objects  or  subjects  are  equally  within  the  entire  description.  Several  decisions  cer- 
tainly have  gone  very  far  toward  answering  this  question  in  the  affirmative.  See 
Wigram  on  Extr.  Ev.  78  et  seq. ;  Thomas  v.  Thomas,  6  T.  R.  571,  stated  in  the  text  ; 
Vernon  v.  Henry,  3  Watts'  Rep.  385,  391,  393,  393;  Doe  v.  Roe,  1  Wend.  541  ;  Smith  v. 
Smith,  1  Edw.  Ch.  Rep.  189 ;  S.  C,  4  Paige,  271 ;  Barclay  v.  Howell's  Lessee,  6  Peters' 
Rep.  489,  510,  511. 

(A  description  of  lands  by  metes  and  bounds,  concluding  with  a  statement  of  the  number 
of  acres,  includes  the  premises  embraced  within  the  designated  lines  of  boundary,  whether 
they  exceed  or  fall  short  of  the  quantity  or  number  of  acres  mentioned.  Jackson  v. 
Moore,  6  Cowen,  706  ;  Root  v.  Puff,  3  Barb.  853.  And  a  description  beginning  at  a  well 
known  point,  giving  courses  and  distances,  and  then  concluding  as  follows,  "  containing 
200  acres  strict  measure  and  no  more,"  ehibraces  the  land  within  the  given  lines,  be  the 
same  more  or  less.  Jackson  v.  McConnell,  19  Wend.  175.  A  covenant  of  warranty  in 
the  deed  does  not  apply  to  the  quantity  stated  at  the  close  of  the  description.  3  Barb.  353. 

W^en  the  deed  describes  the  premises  as  the  farm  on  which  A.  B.  now  lives  to  contain 
80  acres,  the  extent  and  occupancy  of  the  farm  maybe  shown  by  parol  evidence.  Jackson 
V.  Barringer,  15  John.  471  ;  the  like  evidence  may  be  given  to  identify  the  premises, 
where  the  description  is  vague  and  uncertain.    Pettit  v.  Shepard,  33  N.  T.  Rep.  97. 

Under  the  rule  that  monuments  control  both  courses  and  distances  ;  Smith  v.  McAllis- 
ter, 14  Barb.  434 ;  18  Wend.  157  ;  there  are  various  exceptions ;  one  of  which  is  that  if 
the  description  begin  at  a  definite  point  running  east  157  feet  to  a  stake'and  stones,  and 
there  is  in  fact  no  such  monument  at  the  date  of  the  execution  of  the  deed,  parol  proof 
cannot  be  resorted  to  to  show  where  the  stake  and  stones  formerly  stood  ;  and  if  following 
the  given  courses  and  distances  the  lines  will  not  close,  and  the  description  concludes 
ecdUd  and  distinguished  as  the  8chemer7ioru  iriok  yard,  it  is  admissible  to  show  by  parol 
proof  the  location  of  the  parcel  of  land  so  designated.  Seaman  v.  Hogeboom,  21  Barb. 
898.  In  another  case  where,  under  a  surrogate's  order,  the  administrator's  deed  described 
the  premises,  giving  the  three  sides  of  a  town  lot  containing  one  quarter  of  an  acre,  more 
or  less,  owned  by  the  intestate  in  a  specified  lot  and  town,  the  description  was  held  suffi- 
cient, it  not  appearing  that  the  same  could  apply  to  any  other  premises  in  the  town. 
Laub  V.  Buckmiller,  17  N.  Y.  Rep.  620.  In  this  case  the  lines  given  did  not  enclose  any 
land,  but  the  description  was  sufficient  to  ascertain  the  premises  conveyed.  As  in  Dygert 
V.  Platts  (35  Wend.  403),  it  was  held  that  the  situation  of  the  premises,  beino-  shown  or 
inferred,  might  be  referred  to  to  render  the  description  certain  to  a  common''intent.  If 
the  boundary  line  has  not  been  located,  the  description  contained  in  the  deed  must 
govern.    Waugh  v.  Waugh,  38  N.  Y.  Rep.  94. 

Where  the  description  in  the  deed  designates  a  piece  of  land  as  that  conveyed  the 
description  cannot  be  departed  from  by  parol  evidence  of  intent  or  of  acquiescence  in 
another  boundary,  unless  such  an  adverse  possession  be  shown  as  is  in  itself  a  bar  to  an 
ejectment.  Clark  v.  Baird,  5  Seld.  183,  204.  Practical  location  and  acquiescence  for  forty 
years  in  a  boundary  lino  are  conclusive  upon  the  parties,  even  where  the  line  was  origin- 
ally established  by  an  agreement  founded  on  a  mistake  of  facts.  Baldvrin  v  Brown  16 
N.  Y.  Rep.  359.  In  Stuyvesant  v.  Dunham,  (9  John.  61)  an  acquiescence  of  over  twenty- 
five  years  was  considered  as  settling  the  question  of  boundary,  notwithstanding  an 
admitted  error  in  the  line.  ° 

Where  the  boundaries  of  the  lands  to  be  conveyed  are  pointed  out  by  the  vendor  to 
the  purchaser,  and  a  mistake  is  made  In  drawing  the  contract  of  sale  and  the  deed  in 
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on  this  subject,  in  which  there  was  a  question  as  to  the  admissibility 
*786     of  *extrinsic  evidence,  in  an  instance  of  a  similar  kind  of  ambiguity. 

The  devise  was  as  follows :  "  I  give  and  devise  the  close  in  Kirton 
aforesaid,  now  in  the  occupation  of  Johij  Watson,  to,  &c."  It  was  proved 
that  the  testator,  at  the  time  of  making  his  will,  had  two  closes  in  Kirton, 
separated  from  each  other  by  intervening  properties,  and  known  by  different 
names.  Evidence  was  received  at  the  trial  of  what  took  place  on  the  occa- 
sion of  the  testator's  giving  instructions  for  the  making  of  a  former  will,  two 
years  before  the  making  of  the  will  in  question ;  and  the  evidence  was  given 
by  the  attorney  who  made  the  former  will,  but  who  did  not  make  the  last. 
Part  of  this  evidence  tended  to  show  that  the  testator  at  that  time  intended  to 
give  to  the  devisee  the  land  in  the  occupation  of  John  Watson  (which  would 
include  both  the  clones),  and  it  was  argued  by  counsel,  that  the  term  "  the 
close"  must  be  taken  to  mean  "  the  land ;"  but  to  this  argument  there  was 
a  decisive  answer  given  by  the  testator  himself,  who,  in  other  parts  of  his 
will,  had  used  the  word  "  closes,'"  thereby  showing,  that  by  the  word  "  close," 
he  did  not  mean  "  land"  generally,  but  meant  to  use  the  word  in  its  ordinary 
sense  of  inclosure.  Lord  Denman,  C.  J.,  thought  it  very  doubtful,  whether 
the  evidence  of  the  former  will,  and  what  took  place  preparatory  to  it,  was 
admissible.  The  other  judges  said  nothing  on  that  point.  All  agreed,  that 
the  evidence  could  not  have  any  effect,  as  it  would  only  show  that  the  tes- 
tator intended  to  devise  some  close  in  the  occupation  of  the  person  named, 
but  did  not  designate  which  of  the  two  ;  and  they  held  the  will  to  be  void 
for  uncertainty.'  It  became  unnecessary  to  enter  into  the  question  of  admis- 
sibility, since  the  evidence  was  useless,  if  admitted :  but  on  examination  it 
will  be  found,  that  much  the  greater  part  of  the  evidence,  if  not  the  whole, 
was  certainly  inadmissible. 

pursuance  of  it  bo  as  to  include  other  lands  beyond  the  boundaries  so  pointed  out,  the 
deed  will  be  reformed  so  as  to  correspond  with  the  lines  designated.  Johnson  v.  Taber, 
10  N.  T.  Rep.  319.  So  a  Sheriff's  deed  will  be  reformed  so  as  to  correct  a  mistake  of  fact, 
and  parol  evidence  will  be  received  to  show  that  at  the  sale  the  sheriff  expressly  excepted 
a  smaller  out  of  a  larger  parcel  offered  for  sale.    Bartlett  v.  Judd,  31  N.  T.  Rep.  200. 

It  is  a  general  rule  that,  upon  a  conveyance  of  land,  whatever  is  in  use  for  it  as  an 
incident  or  appurtenance,  passes  with  it.  The  law  gives  such  a  construction  to  the  con- 
veyance, in  view  of  what  is  thus  used  for  the  land  as  an  incident  or  appurtenance,  that 
the  latter  is  included  in  it.  Whether  a  right  of  way  or  other  easement  is  embraced  in. 
a,  deed,  is  always  a  question  of  construction  of  the  deed,  having  reference  to  its  terms 
and  the  practical  incidents  belonging  to  the  grantor  of  the  land  at  the  time  of  ihe 
conveyance ;  and  the  intention  of  the  parties  is  to  be  learned  from  those  facts.  Per 
Stkono,  J.,  in  Huttemeier  v.  Albro  (18  N.  Y.  Rep.  48),  where  upon  a  partition  three  lots 
were  conveyed  bounded  upon  an  alley,  which  was  in  actual  visible  use  by  the  occupants 
of  the  contiguous  lots,  and  had  been  for  more  than  forty  years.  These  facts  respecting 
the  user  and  the  situation  of  the  premises  can  only  he  proved  by  parol  evidence.  See 
also  Child  v.  Chappell,  5  Seld.  246.  In  another  case  where  the  propriotor  of  one  half  of 
a  block  of  land  in  Rochester  made  a  map  of  the  premises,  dividing  them  into  lots  running  ' 
to  a  street  drawn  through  the  center  of  the  block,  and  sold  the  lots  describing  them  by 
their  numbers  on  the  map  referring  to  the  survey,  each  "  being  33  feet  front  and  rear 
and  70  feet  deep,"  which  carried  the  boundary  lines  to  the  street  laid  out  on  the  map 
without  naming  it ;  the  court  held  this  9,  dedication  as  against  the  grantor,  and  that  a 
conveyance  thus  bounded  hy  a  street  carried  the  land  to  the  center  of  it.  Bissell  v.  N.  Y. 
C.  R.  R.  Co.,  28  N.  Y.  Rep.  61 :  Dunham  v.  Williams,  36  Barb.  136.  Where  the  deed 
refers  to  a  map^  the  map  becomes  a  part  of  the  description  of  th^  premises.  Glover  v. 
Shields,  32  Barb  874.  Where  the  owner  of  the  lots  on  both  sides  of  a  street  60  feet 
wide,  made  a  map  of  them  showing  the  street  76  feet  wide,  eight  feet  being  added  on 
both  sides,  and  built  upon  most  of  them  on  that  plan,  enclosing  the  eight  feet  as  a  court 
yard  in  front,  calling  the  street  so  vrideued  St.  Mark's  Plajce  ;  and  afterwards  sold  two  of 
the  vacant  lots,  showing  the  plan  to  the  grantee,  it  was  held  that  though  the  deed  con- 
tained no  condition  or  covenant  limiting  the  right  of  the  grantee,  he  was  nevertheless 
bound  in  equity  to  build  according  to  the  established  plan  of  the  place.  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  Rep.  105.) 

As  to  evidence  of  intention,  generally,  and  in  respect  to  instances  where  a  deed  or  other 
writing  shall  be  deemed  void  for  uncertainty,  see  ante,  note  516. 
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Conversation  between  parties  to  agreement.  In  one  case,(l)  Gibbs,  C.  J., 
admitted  a  conversation  between  tbe  parties  to  an  agreement  at  the  time  it 
was  entered  into  as  evidence  of  the  meaning  in  which  a  doubtful  term  had 
been  used.  The  agreement  was  between  the  master  of  a  ship  and  the  ship 
owners,  whereby  the  former  was  t(f  perform  a  certain  voyage  and  to  receive 
a  fixed  sum  "  in  lieu  of  privileges ;"  and  the  question  was  as  to  the  mean- 
ing of  the  word  "  privilege."  The  chief  justice  admitted  the  convfer- 
*V8'7  sation  upon  the  ground  that  *it  being  a  mercantile  term  it  was 
necessary  to  learn  its  meaning  from  mercantile  men ;  and  that  if 
indifierent  witnesses  might  be  called  to  explain  the  word,  the  construction 
put  upon  the  word  by  the  parties  themselves  before  entering  into  the  agree- 
ment was  admissible.  It  may  be  doubted,  however,  whether  this  raling 
was  correct ;  the  evidence  of  mercantile  men  would  have  been  admissible 
to  show  what  the  term  meant  by  general  usage  among  merchants;  the 
evidence  admitted  went  only  to  show  the  sense  in  which  the  parties  had 
used  the  term  in  tha,t  particular  contract.  (2) 


SECTION  Y. 

Of  the  odmissiMUty  of  Miidence  of  Usage  with  reference  to  Commercial 

and  other   Contracts. 

Cases  will  now  be  mentioned,  in  which  evidence  of  usage  has  been  admit- 
ted, in  aid  of  the  construction  of  written  instruments.  This  evidence  has 
been  received  for  explaining  or  filling  up  terms  used  in  commercial  con- 
tracts, policies  of  insurance,  negotiable  instruments,  and  other  writings  of  a 
similar  kind,  —  when  the  language,  though  well  understood  by  the  parties, 
and  by  all  who  have  to  act  upon  it  in  matters  of  business,  would  often  appear, 
to  the  common  reader,  scarcely  intelligible,  and  sometimes  almost  a  foreign 
language.  The  terms  used  in  these  instruments  are  to  be  interpreted  accord- 
ing to  the  recognized  practice  and  usage,  with  reference  to  which  tfie  parties 
are  supposed  to  have  acted ;  and  the  sense  of  the  words,  so  interpreted,  may 
be  taken  to  be  the  appropriate  and  true  sense  intended  by  the  parties.  (3) 

(1)  Birck  v.  Depeyster,  4  Camp.  385 ;  S.  C,  1  Start.  B.  310.  See  Sweet  v.  Lee,  3  M. 
&  G.  453. 

(3)  See  Smith  v.  Jeffreys,  15  M.  &  W.  561. 

(3)  As  to  the  general  principle,  see  by  Lord  Hardwicbe,  C,  in  Baker  v.  Same,  1  Vea 
sen.  459 ;  and  in  Blunt  v.  Cumyns,  3  Id.  331. 

Note  531.  —  The  rule  governing- the  admisability  of  parol  evidence,  with  reference  to 
the  sense  of  the  words  used  in  the  written  insti-uraent,  is  thus  laid  down  by  Lord  Ellen- 
borough,  in  the  case  of  Robertson  v.  French  (4  East,  135) :  "  Terms  are  to  be  understood 
in  their  plain,  ordinary  and  popular  sense,  unless  they  have  generally,  in  respect  to  the 
subject  matter,  or  by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same  words.  Se*',  also.  Math.  Pres.  Ev.  44  ;  Taylor  v. 
Briggs,  3  Carr.  &  Payne,  535  ;  Smith  v.  Wilson,  3  Barn.  &  Adol.  728;  Clayton  v.  Gregsonj 
4  Nev.  &  M.  603  ;  Bold  v.  Bayner,  1  M.  &  W.  343  ;  Blaokett  v.  Royal  Exchange  Ins.  Co., 

2  C.  &  J.  349 ;  Wigram  on  Extr.  Ev.  13,  et  seq.  ,\  per  Savage,  C.  J.,  in  Boorman  v.  John- 
ston, 13  Wend.  573.     See  ante,  note  510.     ■ 

(Where  the  terms  of  the  instrument  are  ambiguous,  the  evidence  of  usage  is  admisaibla 
to  show  in  what  sense  they  were  used  by  the  parties ;  as  where  a  quantity  of  wheat  was 
receipted  in  store,  or  on  freight.  Goodyear  v.  Ogdon,  4  Hill  R.  104 ;  Dawson  v.  Kittle,  Id. 
107  ;  Outwater  v.  Nelson,  30  Barb.  39.  On  the  other  hand,  where  the  terms  of  a  written 
contract  are  clear  and  explicit,  evidence  of  usage  cannot  be  received  to  engraft  upon  the 
instrument  a  meaning  different  from  that  which  has  been  expressed.  Cooper  v.  Purvis,  1 
Jones'  Law  (N.  C.)  141  ;  Petty  v.  Galo,  25  Ala.  473  ;  Hinton  v.  Locke,  5  Hill  N.  Y.  437  ; 
The  M.  Safety  Ins.  Co.  v.  Hone.  2  Com,i.  335  ;  Mallory  v.  Willis,  4  Id.  76 ;   Beals  v.  Terry' 

3  Sand.  137 ;  Wadsworth  v.  AUcott,  3  Selden  R.  64 ;  Wheeler  v.  Nowboid,  16  N.  Y.  Rep.  392.) 

Evidence  of  usage  is  received  to  define  the  meaning  of  a  term  used  in  a  contract  ■  as 
where  a  note  was  made   payable  in  Canada  money  (Thompson   v.  Sloan,  33  Wend.  71 
78);  or  to  supply  a  term  not  expressed ;  e.  g.,  to  show  that  by  a  custom  or  usage  of  buai- 
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*788  *  Usage  must  he  general.  The  question  in  such  cases  is,  -whether 
there  is  a  recognized  practice  and  usage  with  reference  to  the  busi- 
ness out  of  which  the  written  contract  arises,  and  to  which  it  relates,  which 
'  gives  a  particular  sense  to  the  words  employed  in  it,  so  that  the  parties  may 
be  supposed  to  have  used  those  words  in  such  sense.  The  character  and 
description  of  evidence  admissible  for  that  purpose  is,  the  fact  of  a  general 
usage  and  practice  prevailing  in  the  particular  trade  or  business,  not  the 
judgment  and  opinion  of  the  witnesses  ;  for  the  contract  may  be  safely  and 
correctly  interpreted  by  reference  to  the  fact  of  usage ;  as  it  may  be  pre- 
sumed, that  such  fact  is  known  to  the  contracting  parties,  and  that  they  con- 
tract in  conformity  thereto;  but  the  judgment  or  opinion  of  witnesses  affords 
no  safe  guide  for  interpretation,  as  such  judgment  or  opinion  is  confined  to 
their  own  knowledge.  (1 ) 

Illustrations.  In  an  early  case,  (2)  where  an  insurance  was  on  a  ship 
from  London  to  the  East  Indies,  warranted  to  depart  with  convoy,  the 
court  held,  that  this  clause  of  warranty  must  be  construed  according  to 
the  usage  among  merchants,  that  is,  from  such  place  where  convoys  are 
to  be  had.  So  where  the  insurance,  was  on  goods  tijl  landed,  and  the 
defense  to  the  action  -^as  that  the  "plaihtiff  had  been  guilty  of  unreasonable 
delay  in  landing,  the  court  held,  (3)  that  the  question  could  only  be  decided 
by  proof  of  the  usual  practice  of  the  trade, — with  which  every 
*789  underwriter  is  *supposed  to  be  acquainted,  whether  the  practice  has 
been  recently  or  long  established. 

Proof  of  the  mercantile  acceptation  and  meaning  of  a  term  is  admissible 
to  explain  a  charter  party  :  as,  to  explain  the  term  "  cotton  in  bales,"  (4)  or 
to  show  that  in  mercantile  transactions  good  barley  and^ne  barley  signified 
different  things.  (5)  In  like  manner  evidence  has  been  held  admissible  toi 
show  that  the  words,  "  in  turn  to  deliver,"  in  a  charter  party  relating  to  » 
cargo  of  coals,  had  by  the  usage  of  the  particular  trade  acquired  a  known 
meaning  with  reference  to  certain  special  regulations  at  the  port  of  deli- 
very. (6) 

ness  in  a  particular  city,  goods  sold  by  dry  goods  jobbers,  not  purchased  for  cash,  are  sold 
on  a  credit  of  six  months  (Farnsworth  v.  Chase,  19  N.  H.  534) ;  by  the  tacit  consent  of 
the  parties,  the  usage  enters  into  the  contract  (Lee  v.  Killman,  3  Gray  (Mass.)  594); 
unless  there  be  some  law  in  conflict  with  the  usage.  Evans  v.  Myers,  25  Penn.  State  R. 
114 ;  Woodruff  v.  Merchants'  Bank,  6  Hill  R  174 ;  Bowen  v.  Newell,  4  Seldeu  R.  190. 
See  Stewart  v.  Scudder,  4  Zabr.  (N.  J.)  96,  where  an  effort  was  made  to  show  that  a  sale 
for  cash  meant  a  short  credit.) 

(1)  By  Tindal,  C.  J.,  in  Lewis  v.  Marshall,  7  M.  &  G.  739,  744. 

(Where  there  is  a  usage  of  long  standing,  it  forms  a  part  of  the  law  of  the  contract  (Ren- 
ner  v.  The  Bank  of  Columbia,  9  Wheat.  583) ;  the  parties  are  presumed  to  contract 
with  reference  to  it.  Mills  v.  The  Bank  of  TJ.  S.,  11  Wheat.  431.  Not  so  in  respect  to  a 
recent  usage  of  a  particular  bank  (Adams  v.  Otterback,  15  How.  U.  S.  539) ;  or  as  to  the 
meaning  of  a  word  in  general  use,  i.  «.,  the  word  storehouse  as  used  in  a  policy  of  insur- 
ance. Wall  V.  The  East  River  Ins.  Co.,  3  Duer  R.  364,  and  the  same  case  in  the  Court 
of  Appeals,  3  Selden  R.  370.) 

(2)  Lethulier's  Case,  3  Salk.  448.  See  also  Selby  v.  Ewer,  1  Doug.  73 ;  Chaurand  v. 
Angerstein,  Peake  N.  P.  C.  43 ;  Anderson  v.  Pitcher,  3  B.  &  P.  164.  See  further,  as  to 
evidence  of  usage  in  the  construction  of  a  policy  in  reference  to  the  port  of  destination, 
Gregory  v.  Christie,  3  Doug.  419  ;  Preston  v.  Greenwood,  4  Id.  38. 

(3)  Noble  V.  Kannoway,  1  Doug.  510.  See  also  Ougier  v.  Jennings,  1  Camp.  505,  u.  ; 
Moone  v.  Witney  Union  (Guardians),  3  N.  C.  817  ;  Vallance  v.  Dewar,  1  Camp.  503  ;  Haynes 
V.  Holliday,  7  Bing.  587 ;  Bold.  v.  Rayner,  1  M.  &  W.-343 ;  Powell  v.  Horton,  2  N.  C.  668. 

(4)  Taylor  v.  Briggs,  3  C.  &  P.  535.  As  to  the  meaning  of  the  terms  "  cargo "  and 
"  freight,"  in  a  shipping  contract,  see  Lewis  v.  Marshall,  7  M.  &  Q.  739. 

(5)  Hutchinson  v.  Bowker,  5  M.  &  W.  535. 

(6)  Robertson  v.  Jackson,  3  C.  B.  413. 

(Evidence  of  a  usage  is  not  received  to  vary  the  express  terms  of  a  contract ;  nor  will  it 
be  received  to  show  that  words  of  a  plain  and  well  known  signification  have  acquired  a 
directly  different  sense,  unless  the  usage  is  precise,  definite  and  universal  where  it  exists ; 
as  to  show  that  on  a  sale  of  grain  or  flour  for  cash,  the  custom  is  to  deliver  so  many  days 
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Evidence  of  usage  of  trade  has  been  admitted  to  explain  the  terms  used 
in  a  receipt  bill,  which  had  been  given  b^  the  defendant  to  the  plaintiff, 
who  had  sold  to  a  third  ^'ferson  goods  specified  in  the  bill,  and,  by  direction  ^ 
of  the  buyer,  sent  them  to  the  defendant,  sending  at  the  same  time  the  * 
receipt  bill  for  his  signature.  (1)  The  bill  was  signed  by  the  defendant,  and 
purported  that  the  goods  specified  were  received  on  account  of  the  plaintiff 
for  the  buyer.  The  defendant,  having  shipped  the  goods  in  the  name  of 
the  buyer  under  his  order,  was  sued  in  an  action  of  trover :  and  at  the 
trial  it  was  insisted,  on  the  part  of  the  plaintiff,  that  the  receipt  bill  must 
be  construed  according  to  the  general  usage  of  the  trade,  and  that  although 
the  defendant  was  to  attend  to  the  directions  of  the  buyer,  as  to  preparing 
and  packing  the  goods,  yet  he  was  still  to  hold  them  subject  to  the  further 
orders  of  the  plaintiff,  and  not  to  part  with  them  without  his  authority. 
Lord  Abinger,  C.  B.,  held,  that  there  was  an  ambiguity  in  the  language  of 
the  instrument,  as  it  appeared  that  the  defendant  was  to  hold  the  goods  for 
one  person,  and  yet  on  account  of  another ;  and,  therefore,  that  this  case 
came  within  the  general  rule,  that  upon  a  mercantile  instrument  evidence 
of  usage  may  be  given  in  explanation  of  an  ambiguous  expression. 

The  same  rule  which  ^admits  evidence  of  custom  and  usage  to  annex  inci- 
dents to  written  contracts  in  commercial  transactions,  extends  also  to  con- 
tracts in  other  transactions  of  life  wherein  known  usages  have  prevailed 
*790  *and  been  established  :  this  has  been  allowed  upon  the  presumption 
that  in  such  transactions  the  parties  did  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended  to  be  bound,  but 
to  contract  also  with  reference  to  those  known  usages.  (2) 

Thus,  in  an  action  upon  a  contract  for .  the  sale  of  a  thousand  deals,  it 
would  be  competent  to  show  that  the  word  thousand  meant,  according  to 
the  usage  and  common  understanding  of  the  place  where  the  contract  was 
made,  something  more  than  it  would  in  its  ordinary  sense.  (3)  Where  a 
contract  was  in  these  terms  : — "  Sold  eighteen  pockets  Kent  hops,  at  1 00s.," 
and  it  appeared  that  a  pocket  of  hops  contained  more  than  a  cwt.;  it  was 
held,  (4)  that  evidence  was  admissible  to  show  that,  by  the  usage  of  the  hop 
trade,  a  contract  so  worded  was  understood  to  mean,  100«.  per  cwt.  Where 
the  manager  of  a  theatre  agreed  by  writing  to  engage  an  9,ptress  for  three 
years,  and  pay  her  a  fixed  salary  "  per  week"  during  that  period ;  parol 
evidence  was  held  to  be  admissible  to  show,  that  by  the  usage  of  theatres 
the  salary  was  to  be  paid  only  during  the  theatrical  season  : — i.  e.,  during 
the  time  when  the  theatre  was  open  for  performance — for  the  three  years.  (5) 

In  a  recent  case(6)  it  was  held,  that  evidence  was  admissible  to  show  that 
by  the  established  usage  of  the  tobacco  trade,  all  sales  are  by  sample, 
although  not  expressed  in  the  bought  and  sold  notes.  And  evidence  of  the 
course  of  business  and  custom  of  London  bankers,  has  been  admitted  to 
explain  the  authority  meant  to  be  given  to  a  London  banker  by  a  power  of 
attorney  to  sell  stock,  sent  through  a  country  banker.  (7) 

before  demanding  casli  for  it.  Steward  v.  Scudder,  4  Zabr.  (N.  J.)  96  ;  Foley  v.  Mason,  6 
Md.  37  ;  Catlin  v.  Smith,  24  Vt.  85.  Usage  is  admissible,  because  the  parties  are  presumed 
to  have  acted  or  contracted  with  reference  to  it ;  and  only  wliou  that  presumption  fairly 
arises.  Merchants'  M.  Ins.  Co.  v.  Wilson,  3  Md.  217 ;  George  v.  Bartlett,  2  Foster  (N.  H.) 
496  ;  Berkshire  W.  Co.  v.  Proctor,  7  Gush.  417 ;  Leache  v.  Beardslee,  22  Conn.  404. 

(1)  Bowman  v.  Horsy,  2  Moo.  &  R.  85. 

(2)  See  judgment  by  Parke,  B.,  in  Hutton  v.  Warren,  1  M.  &  W.  474 

(3)  See  by  Parke,  B.,  in  Smith  v.  Wilson,  3  B.  &  Ad.  728. 

(See  also  Sontier  v.  Kellerman,  18  Mis.  (8  Bennett)  609.  The  rule  is  different  where 
the  law  declares  how  many  pounds  make  a  ton ;  here  a  conflicting  custom  cannot  be 
shown.  Evans  v.  Myers,  25  Penn.  State  R.  114;  Manny  v.,  Beekman  Iron  Co.,  9  Paige 
'18,8. 

(4)  Spicer  v.  Cooper,  1  Q.  B.  424. 

(5)  Grant  v.  Maddox,  15  M.  &  W.  737.    See  Kemblo  v.  Farren,  6  Bins  141 

(6)  Syersv.  Jones,  SExch.  R.  111.  ®' 

(7)  Adams  v.  Peters,  2  C.  &  K.  723. 
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Evidence  is  also  admissible  to  show,  that  under  a  contract  in  a  particular 
trade  it  is  the  custom  that  the  persons  employed  in  that  trade  should  have 
certain  holidays  in  the  year,  and  the  Sundays  to  themselves.  (1) 

Where  evidence  rejected.  But  where  the  defendant  by  an  agreement  in 
writing  had  contracted  "  to  win  stones,  &c.,  for  the  purpose  of  building 
certain  cottages,"  it  was  ruled,  that  parol  evidence  was  not  admissible  for 
the  purpose  of  showing  that  the  term  "  building"  was  intended  to  include 
tile-pointing  and  plastering ;  and  Ores  well,  J.,  said,  that  the  construc- 
*791  tion  of  the  contract  being  *for  the  court,  he  was  of  opinion  that  the 
term  "  building,"  as  used  therein,  did  not  include  the  matters  in 
question.  (2) 

Evidence  of  usage  has  frequently  been  admitted  with  regard  to  farming 
leases.  Thus,  in  Wigglesworth  agt.  Dallison,(3)  a  tenant  was  allowed  an 
away-going  crop,^though  thare  was  a  formal  lease  under  seal,  which  was 
entirely  silent  on  the  subject  of  such  a  right ;  and  Lord  Mansfield,  C.  J., 
said,  the  custom  did  not  alter  or  contradict  the  lease,  but  only  superadded 
a  right  which  was  consequential  to  the  taking,  —  as  a  heriot  may  be  due  by 
custom,  although  not  mentioned  in  a  grant  or  lease. 

In  Hutton  agt.  Warren,  (4)  the  tenant  held  under  a  lease  the  glebe  land 
and  tithes  of  a  parish ;  the  lease  contained  a  stipulation,  that  the  plaintiff 
should  spend  and  consume  on  the  glebe  three  parts  in  four  of  the  manure 
arising  from  the  tithes  as  well  as  from  the  glebe  land,  and  leave  on  the  land 
for  the  use  of  the  landlord  all  the  manures  not  spread  or  bestowed  on  the 
premises,  for  which  the  landlord  was  to  pay  a  reasonable  price  ;  the  court 
held,  that  these  stipulations  did  not  preclude  the  tenant  from  recovering  a 
reasonable  allowance  for  seed  and  labor  bestowed  on  the  arable  land  in  the 
last  year,  of  his  tenancy.  "  The  custom  of  the  country,"  said  Parke,  B., 
"  as  to  the  obligation  of  the  tenant  to  plow  and  sow,  and  the  correspond- 
ing obligation  of  the  landlord  to  pay  for  such  plowing  and  sowing  in  the 
last  year  of  the  term,  are  in  no  way  varied.  The  only  alteration  made  in 
the  custom  is,  that  the  tenant  is  obliged  to  spend  more  than  the  produce  of 
the  farm  on  the  premises,  being  paid  for  it  in  the  same  way  as  he  would 
have  been  paid  for  that  which  the  custom  required  him  to  spend." 

On  the  other  hand,  the  customary  right  of  the  outgoing  tenant  may  be 
excluded  by  plain  inference  from  the  terms  of  the  lease.  In  one  case(5) 
the  tenant  covenanted,  among  other  things,  to  spend  all  the  produce  on' the 
premises,  to  carry  out  manure  on'specified  parts,  &c.,  and  the  landlord  was 
to  pay  for  the  fallowing  land,  and  for  the  carrying  out  of  the  manure,  but 
nothing  for  the  manure  itself  The  claim  in  the  action  was  for  a  customary 
allowance  for  foldage,  which  was  a  mode  of  manuring  the  ground ;  the 
court  held,  that  as  there  was  an  express  provision  for  some  allowance  or 
payment  on  quitting,  in  consideration  of  the  things  covenanted  to  be  done, 
but  an  omission  of  foldage,  the  customary  obligation  to  pay  for  the  latter 
was  excluded.  (6) 

(1)  R.  V.  Stoke  upon-Trent  (Inhabs.),  5  Q.  B.  303. 

(2)  Charlton  v.  Gibson,  1  C.  &  K.  541. 

(3)  1  Doug.  201.  See  also  Holding  v.  Pigott,  7  Bing,  465.  And  see  1  Smith  Lead. 
Ca.  305,  n.  t, 

(4)  1  M.  &  W.  466 ;  S.  P.,  Senior  v.  Armytage,  Holt  N.  P.  C.  197  ;  S.  C,  stated  fuUv  and 
explained  by  Parke,  B.,  1  M.  &  W.  476. 

(5)  Webb  V.  Plummer,  2  B.  &  A.  750.    See  also  Roberts  v.  Barker,  1  C.  &  M.  808. 

(6)  Note  522. — The  doctrine  of  annexing  customary  incidents  to  a  lease,  the  lease  itself 
being  silent  in  respect  to  them,  was  very  clearly  recognized  in  Dorsey  v.  Eagle  (7  Harr.  & 

Gill,  321),  a  case  very  similar  to  the  one  put  in  the  text.    And  though  the  lease 
*792    there,  contained  a  general  *reference  to  the  regulations  of  the  manor,  yet  it  was 
conceded  on  all  sides,  and  expressly  afiSrmed  by  the  court,  that  without  such  refer- 
ence, parol  evidence  would  have  been  admissible  of  the  manorial  custom  for  the  tenant  to 
remove  the  away-going  crop.    Id.  331.    So  also  in  Stultz  v.  Dickey,  5  Binn.  R.  285.    And 
Vol.  II.  84 
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see  Dieffedorf  v.  Jones,  stated  per  Teates,  J.,  Id.  289,  and  in  Carson  v.  Blazer,  3  Id.  487. 
Independent  of  any  such  custom,  it  seems  clear  that  where  the  termiiiation  of  the  lease  is 
certain,  as  was.  the  case  in  the  above  instances,  the  tenant  would  have  no  such  right. 
Whitmarsh  v.  Cutting,  10  John.  B.  360. 

In  Pennsylvania,  a  custom  of  a  particular  place  for  a  landlord  to  enter  for  breach  of  a 
condition  in  a  manner  different  from  that  authorized  by  the  common  law,  or  the  terms  of 
the  deed,  is  inadmissible.     Stoever  v.  Whitman,  6  Binn.  R.  416j 

The  tenant's  right  to  the  away-going  crop,  as  founded  upon  custom,  was  recognized  by 
the  Supreme  Court  of  the  United  States  in  Van  Ness  v.  Pacard,  2  Peters'  R.  137.  And 
there  it  was  held,  that  a  local  custom  in  the  city  of  Washington,  for  tenants  to  remove 
certain  buildings  erected  by  them,  might  be  proved.  Id.  148.  See  Woodfall's  Landlord 
and  Tenant,  218 ;  Bull.  N.  P.  34.     See  further.  Story's  Confl.  of  Laws,  226. 

The  doctrine  in  the  text  has  been  recognized  and  acted  upon  in  various  English  cases, 
beside  those  noticed  by  our  author.  The  principal  difficulty  in  its  application  has  been 
to  determine,  when  these  incidents  maybe  regarded  as  excluded  by  the  terms  of  the  lease. 
The  general  rule  seems  to  be,  that  the  custom  is  admissible  unless  inconsistent  with  the 
written  instrument.  It  need  not,  however,  exclude  i^  in  express  language,  as  seems  to 
have  been  erroneously  assumed  in  Senior  v.  Armytage.  See  Hut1»n  v.  Warren,  1  M.  & 
W.  4.  In  Senior  v.  Armytage  (1  Holt's  N.  P.  R.  197),  evidence  was  admitted  of  a  cus- 
tomary right  to  compensation  for  an  away-going  crop,  though  the  instrument  of  demise 
contained  an  express  stipulation,  that  all  the  manure  made  on  the  farm  should  be  spent 
on  it,  or  left  at  the  end  of  the  tenancy,  without  any  compensation  being  paid.  Such  a 
stipulation  certainly  does  not  exclude,  by  implication,  the  tenant's  right  to  receive  a  com- 
pensation for  seed  and  labor.  Per  Curiam,  in  Hutton  v.  Warren,  supra.  In  Webb  v. 
Warren,  cited  in  the  text,  there  was  a  claiin  of  a  cijistomary  allowance  for  foldage  (a  mode 
of  manuring  the  ground),  but  there  being  an  express  provision  for  some  payment  on  quit- 
ting, for  the  things  covenanted  to  be  done,  and  an  omission  of  foldage ;  held,  that  the 
customary  obligation  to  pay  for  the  latter,  was  excluded.  2  Barn.  &  Aid.  746.  In  Hold- 
ing V.  Pigott  (7  Bing.  465),  a  lease  contained  stipulations  limiting  the  quantity  of  grain 
that  should  be  grown  on  the  farm,  and  directing  that  the  land  should  be  summer- fallowed, 
and  that  the  tenant  should  spend  all  the  fodder,  hay,  straw,  turnips,  &c.,  on  the  premises ; 
and  held,  that  the  custom  of  the  country,  which  would  give  the  tenant  a  right  to  the 
away-going  crop  of  wheat  after  a  crop  of  tujnips,  was  not  excluded,  though  such  crop  had 
been  grown  in  violation  of  the  covenant  to  leave  the  land  summer-fallowed.  The  court 
said,  these  were  stipulations  as  to  the  terms  of  holding,  not  as  to  the  terms  of  quitting. 
In  Roberts  v.  Barker  (1  Cromp.  &  'Meeson,  803),  the  tenant  claimed  compensation  for 
manure  left  on  the  farm,  under  a  custom  which  bound  the  away-going  tenant  to  leave 
the  manure,  aud  under  which  he  was  entitled  to  be  paid  for  it  by  the  landlord,  or  the 
incoming  tenant.  The  lease  contained  a  condition,  that  the  manure  should  not  be  sold  or 
taken  away,  but  should  be  left  to  be  expended  on  the  land,  by  the  landlord  or  incoming 
tenant.  Lord  Lyndhurst,  in  delivering  the  judgment  of  the  court  that  the  custom  of  the 
country  was  excluded,  said  :  "  If  the  parties  meant  to  be  governed  by  the  custom  in  this 
respect,  there  was  no  necessity  for  any  stipulation,  as,  by  the  custom,  the  tenant  would 
be  bound  to  leave  the  manure,  and  would  be  entitled  to  be  paid  for  it.  It  was  altogether 
idle,  therefore,  to  provide  for  one  part  of  that  which  was  suificiently  provided  for  by  the 
custom,  unless  it  was  intended  to  exclude  the  other  part."  Hutton  v.  Warren  {supra), 
was  a  case  in  which  the  plaintiff  held  under  a  lease  of  the  glebe  lands  and  tithes  of  a 
parish ;  the  lease  contained  a  stipulation,  that  the  plaintiff  should  spend  and  consume 
three  parts  in  four  of  the  manure  arising  from  the  tithes,  as  well  as  from  the  glebe  land, 
on  the  glebe,  and  leave  on  the  land  all  the  manure  not  spread  or  bestowed  on  the  prem- 
ises, for  the  use  of  the  landlord,  he  paying  a  reasonable  price  for  the  same  ;  and  held,  that 
the  custom  of  the  country,  giving  an  away-going  allowance  for  seed  and  labor,  was  not 
excluded.  Parke,  B.,  giving  the  judgment  of  the  court,  said  :  "  The  question  is,  whether 
from  the  terms  of  the  lease,  it  can  be  collected  that  the  parties  intended  to  exclude  the 
customary  obligation  for  seed  aud  labor."  The  court  considered  the  stipulation,  obliging 
the  tenant  to  lay  the  manure  arising  from  the  tithes,  as  imposing  a  new  obligation  on  the 
tenant,  dehors  the  custom,  and  as  qualifying  the  obligation  by  an  engagement  on  the  land- 
lord's part  to  give  a  remuneration,  by  repurchasing  a  part  of  the  produce  in  a  particular 
way.  "  It  is  by  no  means,"  said  the  court,  "  to  be  inferred  from  this  provision,  that  this 
is  the  only  compensation  which  the  tenant  is  to  receive  on  quitting.  If,  indeed,  there  had 
been  a  covenant  by  the  tenant  to  plow  and  sow  a  certain  portion  of  the  demised  land  in 
the  last  year,  being  such  as  the  custom  of  the  country  required,  he  being  paid  on  quitting', 
for  the  plowing  ;  or  to  plow,  sow  and  manure,  he  being  paid  for  the  manuring  ;  the  prin- 
ciple of  expressum  fadt  cesaare  taciturn,  which  governed  the  decision  of  Webb  v.  Plummer 
would  have  applied  ;  but  this  is  not  the  case  here.  The  custom  of  the  country  as  to  the 
obligation  of  the  tenant  to  plow  and  sow,  and  the  corresponding  obligation  of  the  land- 
lord to  pay  for  such  plowing  and  sowing,  in  the  last  year  of  the  term,  is  in  no  way  varied 
The  only  alteration  made  in  the  custoin  is,  that  the  tenant  is  obliged  to  spend  more  than 
the  produce  of  the  farm  on  the  premises,  being  paid  for  It  in  the  same  way  as  he  would 
have  been  paid  for  that  which  the  custom  required  him  to  spend."    1  M.  &  W.  466. 
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*793  *Meaning  of  terms.  Evidence  of  usage  has  been  admitted  also  in 
other  cases,  with  reference  to  the  construction  of  leases  or  agreements 
between  landlord  and  tenant.  In  Smith  agt.  Wilson, (1)  before  mentioned, (2) 
such  evidence  was  admitted  for  the  purpose  of  showing,  that  a  word,  used 
in  a  lease  by  deed,  was  to  be  taken  m  a  sense  other  than  its  ordinary  one, 
and  that  the  parties  by  the  word  thousand  meant  one  hundred  dozen. 
*794  In  Forley  on  the  demise  of  the  Mayor,  &c.,  of  Canterbury,  agt. 
Wood,  (3)  where  the  tenancy  was  from  Michaelmas  to  Michaelmas, 
Lord  Kenyon,  C.  J.,  permitted  evidence  to  be  given  that,  by  the  custom  of 
the  county  of  Kent,  such  a  tenancy  from  Michaelmas  generally  was  consid- 
ered to  be  from  old  Michaelmas.  A  similar  point  occurred  in  Doe  on  the 
demise  of  Hall  agt.  Benson,  (4)  where  a  parol  lease  was  from  Lady  Day, 
and,  in  support  of  a  notice  to  quit  on  old  Lady  Day,  evidence  of  the  custom 
of  the  country  (to  reserve  rents  on  old  Lady  Day  in  such  tenancies)  was 
adjudged  to  be  admissible,  for  ascertaining  what  the  parties  meant  by  using 
the  expression  Lady  day  in  their  original  agreement.(5) 

This  doctrine  of  annexing  customary  incidents  has  been  applied  to  other  transactions 
of  life,  in  which  known  usages  have  been  established.  It  constitutes  an  exception  to  the 
general  rule,  that  an  instrument,  complete  on  its  face  in  all  its  parts,  and  importing  to 
be  the  exclusive  expositor  of  the  sense  of  the  parties,  shall  not  receive  additions  from 
parol  evidence.  The  cases 'go  on  the  principle  of  presumption,  that  in  such  transaction, 
the  parties  did  not  mean  to  express  in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  to  make  a  contract  in  reference  to  these  known  usages.  Per 
Parke,  B.,  delivering  the  judgment  of  the  court,  in  Hutton  v.  Warren,  1  M.  &  W.  466. 
See  also,  per  Savage,  C.  J.,  in  Boorman  v.  Johnston,  12  Wend.  574.  The  cases  cited  ante 
(note  510),  will,  many  of  them,  be  seen  to  be  cases  in  which,  on  the  principle  above  men- 
tioned, incidents  were  annexed  to  contracts  of  various  kinds,  commercial  and  otherwise. 
And  though  the  admissibility  of  usage  for  this  purpose  has  sometimes  been  regretted  in 
England,  yet  it  is  sanctioned,  both  there  and  in  this  country,  by  a  current  of  authority 
which  it  would  be  now  presumptuous  to  question.  Indeed,  if  the  subject  were  res  Integra, 
it  would  be  difScult  to  show  why  this  evidence  should  be  excluded  on  principle.  In 
almost  every  country,  certain  customs  have  grown  up  and  incorporated  themselves  with 
the  general  law,  which  not  merely  add  incidents  to  contracts,  respecting  which  the  latter 
are  silent,  but  often  supply  a  meaning  apparently  in  direct  contradiction  to  the 'terms 
used.  For  example^a  note  is  drawn,  payable  on  its  face  in  sixty  days ;  yet  a  law,  founded 
in  commercial  usage'  and  convenience,  steps  in  and  construes  the  note  as  payable  in  sixty- 
three  days.  The  parties  are  supposed  to  contract  in  reference  to  the  law,  as  it  exists  at 
the  time,  and  the  only  difference  between  taking  that  general  law  and  a  custom  in  con 
nection  with  the  writing,  is,  that  the  latter  is  a  binding  law  on  particular  persons,  places 
or  things ;  and  though  there  are  some  exceptions,  yet  in  many  cases,  the  maxim  expreasum 
facit  eesaare  tacUum,  applies  as  well  to  an  incident  sought  to  be  annexed  to  a  contract  by 
the  general  law,  as  by  a  special  local  custom.  See  Davies'  K.  87 ;  per  Savage,  0.  J.,  in 
Boorman  v.  Johnson,  12  Wend.  566,  574;  per  Id.,  in  Wilcox  v.  Wood,  9  Wend.  349; 
Story's  Confl.  of  Laws,  225,  236,  237 ;  per  Parris,  J.,  in  Heald  v.  Cooper,  8  Greenl.  33,  35. 
See  Doe  dem.  Daggett  v.  Snowden,  8  Black.  K.  1335  ;  Williams  v.  Oilman,  8  Greenl.  B. 
85  ;  Lawrence  v.  McGregor,  1  Wright's  R.  192 ;  Cherry  v.  Holly,  14  Wend.  E.  26 ;  Barber 
V.  Brace,  3  Conn.  R.  9 ;  Ante,  note  510. 

(1)  3  B.  &  Ad.  728. 

(2)  Swpra,  p.  710.    See  also  Clayton  v.  Gregson,  5  A.  &  E.  303. 

(3)  Cited  in  Doe  d.  Spicer  v.  Lea,  11  East,  313,  313,  approved  by  Abbott,  C.  J.,  in  Doe  d. 
Hall  V.  Benson,  4  B.  &  A.  588,  589  ;  approved,  also,  in  Den  d.  Peters  v.  Hopkinson,  3  D.  & 
R.  507,  where  extrinsic  evidence  was  admitted  to  show  that  by  Lady  Day,  in  a  written  lease 
(not  under  seal),  oM  Lady  Day  was  meant.  The  extrinsic  evidence  received  there  was 
probably  evidence  of  custom;  Ihough  it  is  not  mentioned  in  the  report.  This  maybe 
inferred  from  the  circumstance  that  the  court  cited  Doe  d.  Hall  v.  Benson,  and  Forley  d. 
Canterbury  (Mayor)  v.  Wood,  as  authorities  which  ought  to  decide  the  case  then  under 
consideration. 

(4)  4B.  &  A.  588. 

(5)  Note  533.  —  It  is  still  doubtful,  notwithstanding  the  observations  in  the  text, 
whether  the  English  courts  would  exclude  evidence  of  the  custom  and  usage  of  the 
country,  for  the  purpose  of  showing  that  Michaelmas  or  Lady  Day,  in  a  demise,  even 
though  it  were  by  deed,  meant  old  Michaelmas  or  old  Lady  Day.  At  all  events,  no 
decision  has  as  yet  gone  that  length.  In  Doe  ex  dem.  Spicer  v.  Lea,  cited  in  note  of  the 
text,  the  evidence  was  not  of  this  character,  but  of  intention  as  an  independent  fact,  and 
therefore  was,  of  course,  inadmissible.    The  subsequent  case  of  Doe  dem.  Hall  v.  Benson, 
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*795  *In  Doe  on  the  demise  of  Spicer  agt.  Lea,(l)  the  defendant  having 
held  the  premises  for  many  years  as  assignee  of  a  lease  by  deed, 
continued  to  hold  them  after  the  expiration  of  the  term  without  any  new 
agreement.  The  original  tenant  first  held  the  premises  by  parol  from  old 
Michaelmas,  and  after  a  few  years  took  the  lease  by  deed  (which  was  after- 
wards assigned  to  the  defendant),  to  hold  from  the  feast  of  St.  Michael. 
The  judge  at  the  trial  ruled  that  the  tenant  must  be  considered  as  having 
held,  after  the  expiration  of  the  term,  (2)  according  to  the  terms  in  the 
lease,  in  which  the  demise  to  hold  from  the  feast  of  St.  Michael,  generally, 
must  mean  from  new  Michaelmas,  and  this  could  not  be  explained  by  parol 
evidence  to  mean  old  Michaelmas, — but  that  the"  lease  was  conclusive.  The 
court  above  were  of  opinion,  that  no  extrinsic  evidence  could  be  gievn  to 
explain  the  time  of  holding  stated  in  the  deed,  which  must  be  taken  to  be  from 
neio  Michaelmas,  since  the  act  of  Parliament  for  altering  the  style, — unless 
as  Lord  EUenborough,  C.  J.,  observed,  there  had  been  some  reference  in 
the  deed  itself  to  the  prior  holding ;  and  that  the  tenant  continned  after- 
wards under  the  terms  of  the  lease.  This  decision  was  cited  in  the  above 
mentioned  case  of  Dbe  v.  Benson,  in  argument,  against  the  admissibility  of 
evidence  of  custom.  But  Abbott,  C.  J.,  made  a  distinction  between  the 
two  cases,  observing,  that  "  In  Doe  v.  Lea,  the  letting  was  by  deed,  and 
the  rule  of  law  is  that  evidence  is  not  admissible  to  explain  a  deed:" (3) 

cited  in  note  of  the  text,  shows  that  the  statutory  alteration  of  the  style  has  not  given  a 
conclusively  arbitrary  signification  to  the  words  designating  diflferent  periods  of  the  year. 
Indeed,  the  very  ground  of  decision,  in  the  latter,  was,  that  the  term  Lady  Day  was  ambig- 
uous, and  therefore  explainable  by  usage  See,  also,  S.  P.  in  Forley  ex  dem.  Mayor,  &c. 
V.  Wood,  1  Esp.  R.  198.  The  dicta  in  Doe  dem.  Hall  v.  Benson,  by  which  the  judges,  in 
order  to  get  round  the  determination  in  Doe  dem.  Spicer  v.  Lea,  attempted  to  distinguish 
between  a  leasing  by  deed  and  by  parol,  must  certainly  be  taken  with  very  material 
qualiiications.  For  we  have  seen  various  cases  aTite  (note  510),  where  evidence  of  usage 
was  held  admissible  to  explain  deeds,  as  well  as  other  writings.  And  see  the  cases  in  the 
next  preceding  note.  Nor  is  it  easy  to  discern  upon  what  principle  such  words  as  Michael- 
mas, Lady  Day,  &c.,  shall  be  regarded  as  of  flexible  import,  when  spoken  merely,  while, 
if  the  same  words  are  written,  and  the  writing  authenticated  by  a  seal,  they  are  to  be 
treated  as  having  lost  their  ambiguous  character,  and 'become  absolutely  fixed  and  uncon- 
trollable in  their  meaning.  The  cases  ante  (note  510),  showing  how  words  used  in  written 
instruments  of  all  kinds  are  to  be  understood,  seem  practically,  if  not  expressly,  at  vari- 
ance with  such  a  notion.  It  is  true,  where  the  leasing  is  by  parol,  whatever  passed 
between  the  parties  connected  with  their  negotiation,  may  be  proved,  by  way  of  ascertain- 
ing their  real  intention  ;  otherwise,  however,  where  the  leasing  has  been  by  writing  ;  for 
then  the  range  of  extrinsic  inquiry  is  limited  to  an  ascertainment  of  the  meaning  of  the 
writing.  Considejjing,  therefore,  the  nature  of  the  evidence  offered  in  Doe  dem.  Spicer  v. 
Lea  —  that  it  was  foreign  to  the  purposes  of  interpretation  —  designed  to  show  the  intent 
of  the  parties,  independent  of  the  deed,  instead  of  explaining  the  meaning  of  the  words 
in  it  —  it  is  highly  questionable  if  the  court  wo  uld  have  decided  in  the  same  way,  had  the 
evidence  been  of  circumstances  collateral  to  the  question  of  intent,  as  custom  or  usao'e.  &c. 

Den  dem.  Peters  v.  Hopkinson  (3  Dowl.  &  Byl.  507)  seems  entirely  anomalous,  "^here 
the  court  are  reported  to  have  held  that,  the  demise  being  by  writing,  not  under  seal,  parol 
evidence  was  admissible  to  prove  "  that  the  real  understanding  between  the  parties  was, 
that  the  tenancy  should  commence  at  Old  Lady  Day,"  though  the  expression  in 
the  demise  was  general,  "  froni  Lady  Day  "  The  decisiim  looks  very  ^nuch  like 
authorizing  proof  of  what  the  parties  intended,  as  contradistinguished  from  an 
ascertainment  of  the  intent  expressed  by  the  writing.  It  has  been  suggested,  however, 
that  the  case  is  misreported,'  and  that  the  evidence  offered  was  probably  of  a  usao-e  or 
custom.  2  Phil.  Ev.  754,  755,  note  3  (8th  Lond.  ed.)  See  Doe  dem.  Daggett  v  Snowden 
2  Black  B.  1224.  *^ 

In  New  York,  parol  evidence  of  a  local  custom,  in  the  city  of  Albany,  that  a  lease,  which 
in  its  terms  defines  the  time  of  holding  to  commence  from  the  first  day  of  May  in  one  year 
and  to  continue  to  the  first  day  of  May  in  the  succeeding  year,  expires  at  noon  of  the  last 
day,  is  admissible.  The  lease  was  in  writing,  but  whether  sealed  or  unsealed  does  not 
distinctly  appear.  The  opinion  of  the  court,  however,  proceeds,  it  seems,  in  disregard  of 
any  such  distinction.  Wilcox  v.  Wood,  9  Wend.  346.  See  Mary  Lace's  Case,  4  City  Hall 
R.  158. 

(1)  11  East,  311.  '■" 

(2)  The  notice  given  was  to  quit  at  old  Michaelmas. 
<3)  5  B.  &  A.  589. 
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and  Holroyd,  J.,  said,  "  Tlje  case  of  Doe  v.  Lea,  was  decided  upon  a  princi- 
ple of  law,  not  applicable  to  the  case  under  consideration ;  for  there  the 
letting  was  by  deed,  which  is  a  solemn  instrument,  and  therefore  parol  evi- 
dence was  inadmissible  to  explain  the  expression  Lady  Day  there  used,(l) 
even  supposing  that  it  was  equivocal."  (2) 

CThe  remark  may  be  made  upon  this  case  of  Doe  v.  Lea.  The  lease,  it 
will  be  remembered,  was  considered  by  the  judge  at  Nisi  Prius,  and  by 
the  Court  of  King's  Bench  to  be  conclusive:  the  courth.e[A.,that  no  extrinsic 
evidence  could  be  received  for  explaining  the  time  of  holding,  stated 
*796  in  the  *deed.  That  lease,  however,  had  expired :  the  defendant  had 
long  ceased  to  hold  under  it,  when  he  received  notice  to  quit.  Sup- 
pose, then,  that  after  the  expiration  of  the  term  the  parties  made  a  parol 
agreement  for  a  tenancy  from  old  Michaelmas,  was  it  not  competent  to 
them  to  prove  this  ?  or  if  no  direct  proof  of  that  agreement  could  be  pro- 
duced, was  it  not  competent  to  show  that  it  was  the  general  custom  of  the 
country  to  let  land,  and  take  rent,  on  old  Michaelmas  Day — and  that  on 
that  day  the  defendant  entered,  and  on  that  day  used  to  pay  rent  ?  From 
such  evidence  the  jury  might  reasonably  presume  that  the  tenancy  com- 
menced from  oW  Michaelmas — in  which  case  the  notice  would  be  regular, 
and  the  plaintiff  entitled  to  recover.  If,  indeed,  after  the  expiration  of  the 
deed,  the  old  state  of  things  continued  as  before,  the  tenant  occupying  and 
paying  rent  as  before,  the  necessary  inference  would  be  that  the  pai'tiea 
intended  that  the  rent  day  mentioned  in  the  lease  should  be  the  day  observed 
between  them,  and  Michaelmas  Day,  used  in  the  lease  generally,  would 
mesLn  prima  facie  Michaelmas  according  to  the  new  style,  and,  in  that  case, 
the  notice  would  be  irregular. 

With  reference  to  the  lease,  the  notice  was  wrong ;  but  with  reference  to 
a  fresh  holding,  according  to  the  custom  of  the  country  (and  there  could 
be  no  legal  objection  to  their  adopting  the  Michaelmas  of  the  old  style), 
the  notice  might  have  been  right.  And,  it  should  seem,  the  landlord  ought 
to  have  been  allowed  to  show,  if  he  could,  a  new  holding,  and  that,  at  the 
end  of  the,  old  lease,  a  new  tenancy  from  year  to  year  commenced  from  old 
Michaelmas.  It  may  be  further  observed,  with  reference  to  the  reason  sug- 
gested by  the  court  in  Doe  v.  Benson  in  support  of  the  decision  in  Doe  v. 
Lea — namely,  that  the  lease  (under  which  the  defendant  had  at  first  held) 
was  by  deed,  and  as  deeds  were  solemn  things,  no  extrinsic  evidence  could 
be  received  as  to  the  meaning  which  the  parties  intended  to  put  on  the 
word  Michaelmas — there  are  several  cases  of  later  date,  in  which  it  has  been 
determined  that  evidence  of  usage  is  admissible  to  show  that  words  in 
deeds  may  be  taken  in  some  other  than  their  ordinary  acceptation ;  such 
are  Smith  agt.  Wilson,  and  Clayton  agt.  Gregson,  before  stated.  (3) 

Evidence  of  usage  has  been  admitted  in  the  foregoing  instances  of  con- 
tracts relating  to  transactions  of  commerce,  trade,  farming  or  other  business 
—for  the  purpose  of  defining  what  would  otherwise  be  indefinite,  or  to 
interpret  a  peculiar  term,  or  to  explain  what  was  obscure,  or  to  ascertain 
what  was  equivocal,  or  to  annex  particulars  and  incidents  which,  although 
not  mentioned  in  the  contracts,  were  connected  with  them,  or  with  the  rela- 
tions growing  out  of  them ;  and  the  evidence  in  such  cases*  is  admitted, 
with  the  view  of  giving  effect,  as  far  as  can  be  done,  to  the  presumed  inten- 
tion of  the  parties. 

*79V     *  Where  Usage  inadmissible.     Where  the  language  of  the  contract 
itself  manifests  an  intention  to  exclude  the  operation  of  usage,  evi- 
dence of  usage  cannot  be  admitted.    And  in  all  cases  in  which  this  evidence 

(1)  This  is  a  mistake ;  the  expression  iu  Doe  v.  Lea  was  "  the  feast  of  St.  Michael." 
(3)  5  B.  &  A.  590. 
(3)  Supra,  p.  710. 
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is  admitted,  it  must  be  presumed  that  the  usage  was  known  to  the  contract- 
ing parties,  and  that  they  contracted  in  reference  to  it,  and  in  conformity 
with  it.  With  this  understanding,  the  reception  of  evidence  of  usage  k 
not  only  justifiable  in  principle,  but  absolutely  necessary ;  and  without  it, 
the  intention  of  the  parties  would  be  often  defeated.  Usage  may  be  pro-ged, 
though  not  general;  it  may  be  local,  and  to  a  small  extent — or  profes- 
sional— or  only  in  a  particular  branch  of  business,  or  among  a  particular 
class  of  persons.  Even  the  usage,  or  rather  the  practice,  of  an  individual 
firm  with  which  a  party  has  contracted,  may  be  resorted  to  as  a  medium  of 
exposition,  if  it  may  be  reasonably  inferred  that  he  contracted  in  reference 
to  such  practice. 

The  doctrine  of  admitting  evidence  of  usage,  in  the  construction  of  mer- 
cantile contracts,  is  strongly  illustrated  by  the  case  of  Cutter  agt.  Powell,  (1) 
which  was  an  action  of  assumpsit,  brought  by  an  administratrix  for  work 
and  labor  done  by  the  deceased.  It  appeared  that  the  ■  captain  of  a  ship 
had  given  a  note  to  the  deceased,  by  which  he  promised  to  pay  him  a  sum 
of  money,  provided  he  proceeded  on  a  voyage,  and  continued  to  do  his 
duty  as  second  mate  to  the  port  of  destination.  The  second  mate  died  on 
the  voyage ;  and  the  question  was,  whether  the  plaintiff  could  recover  in 
this  general  action  any  portion  of  the  wages  for  the  time  the  deceased  had 
served.  An  inquiry  had  been  made,  by  the  directors  of  the  court,  relative 
to  the  usage  of  merchants  on  this  kind  of  an  agreement,  but  no  settled 
usage  could  be  ascertained  one  way  or  the  other.  Lord  Kenyon,  C.  J.,  in 
delivering  his  opinion,  after  stating  that  the  deceased  stipulated  to  receive 
the  larger  sum  if  the  whole  duty  were  performed,  and,  unless  the  whole 
were  performed,  to  receive  nothing,  added,  that  on  this  particular  contract 
his  opinion  was  at  present  formed :  "  At  the  same  time,"  said  his  Lordship, 
"if  we  were  assured  that  these  notes  are  in  universal  use,  and  that  the 
commercial  world  have  received  and  acted  upon  them  in  a  different  sense, 
I  should  give  up  my  opinion."  And  Lawrence,  J.,  said,  "With  regard  to 
the  common  case  of  a  hired  servant,  to  which  this  case  has  been  compared, 
such  a  servant,  though  hired  in  a  general  way,  is  considered  to  be  hired 
with  reference  to  the  general  understanding  upon  the  subject,  that  the  ser- 
vant shall  be  entitled  to  his  wages  for  the  time  he  serves,  though  he  does 
not  continue  in  the  service  during  the  whole  year.  So  if  the  plaintiff  in 
this  case  could  have  proved  any  usage  that  persons  in  the  situation  of  this 
mate  are  entitled  to  wages  in  proportion  to  the  time  they  served,  the  plain- 
tiff might  have  recovered  according  to  that  usage.  But  if  this  is  to  depend 
altogether  on  the  terms  of  the  contract  itself,  the  plaintiff  cannot  recover 
anything." 

*798  *Mjidence  of  usage  not  admissible  to  contradict  a  written  contract. 
The  rule  for  admitting  evidence  of  usage  must  be  taken  always  with 
this  qualification,  that  the  evidence  proposed  is  not  repugnant  to  or  incon- 
sistent with  the  written  contract.  It  ought  never  to  be  allowed  to  vary  or 
contradict  the  written  instrument,  either  expressly  or  by  implication. 
Therefore,  in  an  action  on  a  policy  of  insurance,  "  on  the  ship,  till  moored 
at  anchor  tvwnty-four  hours,  and  on  the  goods,  till  discharged  and  safely 
landed,"  (2)  evidence  having  been  admitted  that,  by  the  custom  of  the  trade, 
the  risk  on  the  goods,  as  well  as  on  the  ship,  expired  in  twenty-four  hours,  the 
Court  of  King's  Bench  granted  a  new  trial  on  that  ground,  and  on  the  new 
trial  the  evidence  was  rejected.  So  in  an  action  on  a  policy  (in  the  usual 
form)  upon  ship  and  boat  and  other  furniture,  (3)  evidence  of  usage  that  the 


; .  (1)  6  T.  R.  830. 

(2)  Parkinson  v.  Collier,  Park  Insur.  (last  ed.)  pp.  47,  053.     See  also'  Yeates  v.  Pirn    3 
Marshall  R.  141 ;  S.  C,  Holt  N.  P.  C.  95  ;  Smith  v.  JeJBfryes,  15  M.  &  W.  561 

(3)  Blackett  v.  Roy,  Ex.  Ass.  Co.,  3  C.  &  J.  244. 
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underwriters  never  pay  for  the  loss  of  boats  slung  upon  the  quarter,  was 
held  to  be  inadmissible  at  the  trial,  and  this  ruling  was  confirmed  by  the 
Court  of  Exchequer.  "The  objection,"  said  Lord  Lyndhurst,  C.  B.,  "to 
the  parol  evidence  is,  not  that  it  was  to  explain  any  ambiguous  words  in  the 
policy,  or  any  words  which  might  admit  of  doubt,  or  to  introduce  matter 
upon  which  the  policy  was  silent,  but  that  it  was  at  direct  variance  with  the 
words  of  the  policy,  and  in  plain  opposition  to  the  language  it  used,  namely, 
that  whereas  the  policy  imported  to  be  upon  ship,  furniture  and  apparel 
generally,  the  usage  is  to  say,  that  it  is  not  upon  furniture  and  apparel  gen- 
erally, but  upon  part  only,  excluding  the  boat.  Usage  may  be  admissible 
to  explain  what  is  doubtful,  but  it  is  never  admissible  to  contradict  what  is 

plain. (1) 
"199     *In  an  action  on  a  contract  for  the   sale  of  "  about  three   hundred 

quarters  {more  or  less)  of  foreign  rye,"  shipped  on  board  a  certain 
ship  (named),  and  for  some  other  grain,(2)  evidence  was  oifered,  and  received 
at  the  trial,  that  when  the  words  "  more  or  less  "  are  used  in  a  contract  for 
grain,  it  is  contrary  to  the  custom  of  merchants  to  require  the  purchaser 
to  accept  so  large  an  excess  over  the  amount  specified  as  was  ofiered  by  the 
seller.  Lord  Tenterden,  C.  J.,  thought  it  was  immaterial,  in  the  present 
case,  whether  the  evidence  was  properly  received  or  not ;  for  if  it  was 
received  properly,  the  verdict  was  right ;  if  not,  it  was  for  the  court  to  put 
their  construction  on  the  contract ;  and  his  opinion  was,  that  the  excess  of 
quantity  was  greater  than  the  terms  of  the  contract  warranted.  Parke,  J., 
and  Patteson,  J.,  said  nothing  upon  the  question  as  to  the  admissibility  of 
the  evidence,  being  of  opinion  that  the  seller,  against  whom  the  verdict 
passed,  had  not  made  out  any  right  to  insist  on  the  plaintiff's  taking  the 
whole  of  this  quantity  of  grain.  But  Littledale,  J.,  entertained  some 
doubt  on  that  question ;  the  words  "  about  "  and  "  more  or  less  "  seemed  to 
him  to  be  words  of 'general  import,  and,  in  that  point  of  view,  he  thought 
there  was  much  difficulty  in  receiving  the  proposed  evidence  to  ascertain 
their  meaning. 

In   an   action   for  refusing  to  accept  a  cargo  of  linseed,  under  a  written 

(1)  Note  534. — Parol  evidence  is  inadmissible  to  prove  a  usage  varying  tlie  application 
of  plain  terms  in  a  policy,  when  there  is  no  sort  of  ambiguity  (see  Mumford  v.  Hallett,  1 
John.  Rep.  439,  per  Livingston,  J.) ;  or  to  add  conditions  or  limitations  ■which  the  terms 
used  plainly  exclude.  Rankin  v.  The  American  Ins.  Co.,  1  Hall's  Rep.  N.  Y.  S.  C.  619. 
See,  also,  ante,  note  510,  and  527  post.  An  agreement  to  insure  may  be  proved  by  parol. 
Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216.  An  agreement  that  an  insurance  shall  be 
continuous  ceases  on  a  change  in  the  terras  of  the  policy,  and  a  nevp  contract  is  necessary 
to  continue  the  arrangement.    Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y.  153. 

Nor  is  any  other  parol  evidence  admissible,  in  such  cases,  to  change  the  effect  of  the 
policy  (Vandervoort  v.  Columbian  Ins.  Co.,  2  Cain.  Rep.  155);  as,  to  show  a  mistake  (Cher- 
riot  V.  Barker,  2  John.  Rep.  326) ;  or  to  prove  a  cotemporaneous  agreement,  evincing  a 
different  intent  from  what  is  expressed.  New  York  Ins.  Co.  v.  Thomas,  8  John.  Cas.  1. 
See,  also,  Pitkin  v.  Brainerd,  5  Conn.  Rep.  541.  If,  in  a  policy  of  insurance  of  a  vessel,  the 
vessel  be  warranted  neutral,  parol  evidence  will  not  be  admitted  to  prove  that  such  war- 
ranty was  not  intended.  Lewis  v.  Thatcher,  15  Mass.  Rep.  481.  In  an  action  on  a  valued 
policy  of  insurance,  it  is  not  competent  for  the  underwriters  to  give  parol  evidence  that 
the  value  of  the  subject  insured  is  different  from  that  stated  in  the  policy.  Marine  Ins. 
Co.  of  Alexandria  V.  Hodgson,  6  Crancb,  206.  In  an  action  upon  a  policy  of  insurance, 
drawn  in  the  usual  form,  except  that  at  the  bottom  was  a  memorandum  in  the  words, 
"  This  risk  is  against  a  total  loss  only,  warranted  safe  12  April  last,  in  latitude  twenty- 
nine  degrees,  longitude  sixty-five  degrees  ten  minutes ;"  it  was  proposed  to  show,  on  the 
part  of  the  defendant,  that  it  was  expressly  agreed,  at  the  time  of  subscribing  the  policy, 
that  the  same  should  be  considered  as  insuring  against  a  total  loss  in  the  natural  sense  of 
the  words  only,  so  that,  if  any  part  of  the  property  insured  should  be  saved,  the  under- 
writers should  not  be  liable.  But  the  evidence  was  held  inadmissible.  Murray  v.  Hatch, 
6  Mass  Rep.  465. 

(2)  Cross  V.  Eglin,  2  B.  &  Ad.  106.  In  Reading  v.  Menham  (1  M.  &  R.  234),  evidence  of 
the  custom  of  the  trade  among  coach-builders  was  received,  with  reference  to  a  written 
contract  for  the  letting  of  a  carriage — the  usage  being  in  exact  conformity  with  the  plain 
legal  construction  of  the  contract. 
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agreement  which  contained  this  expression,  "  fourteen  days  to  be  allowed 
for  the  delivery  of  it,"  it  was  held,(l)  that  in  the  absence  of  any  usage  or 
evidence  to  raise  an  ambiguity  as  to  the  terms  of  this  agreement,  evidence 
for  the  purpose  of  showing  what  the  parties  intended  by  the  period 
assigned  for  the  delivery  of  the  cargo  was  inadmissible. 

And  where,  by  an  agreement  between  a  merchant  and  captain  in  the, 
African  trade,  the  latter  was  to  have  a  commission  of  £6  per  cent,  on  the 
net  proceeds  of  the  homeward  cargo,  after  deducting  the  usual  charges,  it 
was  ruled,  (2)  that  parol  evidence  was  not  admissible  to  show  that  under 
this  kind  of  contract,  according  to  the  course  of  dealing  in  the  African 
trade,  the  captain  was  entitled  to  his  commission  on  the  whole  amount  for 
which  the  cargo  had  been  sold,  and  not  merely  on  the  net  sum  that  had 
come  to  the  hands  of  the  merchant  as  the  result  of  that  sale. 

The  usage  in  a  public  office,  from  which  a  note  or  bill  issues,  (3)  will 
*800     *not  be  allowed  to  control  the  legal  import  of  the  instrument.     Nor 

is  evidence  of  a  practice  in  contravention  of  a  by  law  receivable.  (4) 
In  an  action  against  a  person  as  seller,  on  a  contract  note  in  the  defend- 
ant's name,  where  the  defense  was  that  he  acted  only  as  broker,  proof  that 
it  was  the  custom  of  the  place  where  the  parties  lived  to  send  in  brokers' 
notes,  without  disclosing  the  principal's  name,  was  adjudged  to  be  inadmis- 
sible. (5)  The  object  of  the  evidence  tendered  was  to  alter  the  written 
contract. 

Usage  explaining  ancient  grants.  If  the  language  of  ancient  charters  is 
become  obscure  from  its  antiquity,  or  the  construction  is  doubtful,  the  con- 
stant and  immemorial  usage  under  the  instrument  may  be  resorted  to  for 
the  purpose  of  explanation,  (6)  though  it  can  never  be  admitted  to  control  or 
contradict  the  express  provisions  of  the  instrument.  Such  continued  usage 
is  a  strong  practical  exposition  of  the  meaning  of  the  parties ;  and  modern 
usage,  of  forty  or  fifty  years'  duration,  is  evidence  not  only  for  that  period, 
but  evidence  also  from  which  it  may  be  presumed,  if  nothing  is  shown  to 
the  contrary,  that  the  same  course  was  pursued  in  earlier  times.  (V)  Even 
in  the  case  of  an  act  of  Parliament,  universal  usage  has  been  referred  to  as 
a  proper  expositor  where  the  language  is  doubtful.  (8)  Lord  Coke,  com- 
menting on  the  Statute  of  Gloucester,  says,  that  when  any  claimed  laefore 
the  justices  in  eyre  any  franchises  by  ancient  charter,  if  the  words  were 
general,  and  a  continual  possession  was  pleaded  of  the  franchises  claimed, 
or  if  the  claim  was  by  old  and  obscure  words,  and  the  party  in  pleading 
expounded  them  to  the  court,  and  averred  continual  possession  according 
to  that  exposition,  the  entry  was  ever  inquiratur  super  possessionem  et 
usum ;  "  and  this,"  adds  Lord  Coke,  "  I  have  observed  in  divers  records 
of  those  eyres,  agreeably  to  that  old  rule,  optimus  interpres  rerum  itsus."{9) 

(1)  Sotilichos  V.  Kemp,  3  Bxch.  B.  145. 
(3)  Came  v.  HorsefalL  3  C.  &  K.  349. 

(3)  Hogg  V.  Snaith,  1  Taunt.  347. 

A  custom  usually  prevailing  among  a  class  of  men,  such  as  notaries  public,  who  have 
a  special  legal  function  to  perform,  cannot  be  allowed  to  control  the  rules  of  law  in 
respect  to  commercial  paper,  nor  make  that  a  valid  dferaand  which  the  law  declares  not  to 
be  valid.  Otsego  County  Bank  v.  Warren,  18  Barb.  290  ;  Bowen  v.  Newell,  4  Selden  R.  190. 

(4)  Sills  V.  Brown,  9  'C.  &  P.  601,  604. 
(,1)  Magee  v.  Atkinson,  3  M.  &  W.  440. 

(6)  R.  v.  Varlo,  Cowp.  348  ;  Gape  v.  Handley,  3  T.  R.  388,  n. ;  R.  v.  Bellringer,  4  Id. 
810  ;  R.  v.  Osbourne,  4  Bast,  833 ;  Tewkesbury  (Bailiff,  &c.)  v.  Bricknell,  3  Taunt.  120  ;  R. 
V.  St.  Alban's  (Mayor),  13  Bast,  559  ;  R.  v.  Stratford-upon-Avon  (Mayor),  14  Id.  348 ;  R.  v. 
Chester  (Mayor),  1  M.  &  S.  101 ;  London  (Mayor)  v.  Long,  1  Camp.  23 ;  Chad  v.  Tilsed,  2 
B.  &  B.  406. 

(7)  By  Richardson,  J.,  3  B.  &  B.  406. 

(8)  Slieppard  v.  Gosnold,  Vaugh.  169.  And  see  R.  v.  Soott,  3  T.  R.  604 ;  Durham  (Cor- 
poration) V.  Roxburghe  (Duchess),  8  CI.  &  Fin.  835. 

(9)  3  Inst.  383. 
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*801  *The  uniform  course  of  modern  authorities  fully  establishes  the  rule, 
that  however  general  the  words  of  ancient  grants  may  be,  they  are 
to  be  construed  by  evidence  of  the  manner  in  whieh  the  thing  has  been 
always  possessed  and  used.(l)  Thus,  on  an  information  to  set  aside  an 
election  to  a  perpetual  curacy,  (2)  it  appeared  that  the  impropriate  rectory, 
out  of  which  the  curacy  arose,  had  been  granted  in  trust  for  the  use  of  the 
parishioners  and  inhabitants  of  a  parish  forever ;  on  the  part  of  the  relators 
it  was  insisted,  that  the  right  of  nomination  to  the  vicarage  ought  to  be 
confined  to  inhabitants  paying  scot  and  lot,  or  to  persons  paying  to  church 
and  poor ;  and  on  the  part  of  the  defendants,  that  it  extended  to  all  house- 
keepers in  general;  Lord  Hardwicke,  C,  in  his  judgment,  said:  "Some 
sort  of  limitation  is  allowed  by  both  sides  to  have  been  put  by  usage  on 
the  liberality  of  the  grant,  and  in  the  construction  of  ancient  grants  and 
deeds  there  is  no  better  way  of  construing  them  than  by  usage,  and  cotem- 
poranea  expositio  is  the  best  way  to  go  by ;"  and  since  in  this  case  there 
was  evidence  of  housekeepers  having  constfctly  voted.  Lord  Hardwicke, 
C,  held,  that  this  usage  ought  to  prevail. 

Mule  applies  to  grants  from  private  persons.  Nor  does  it  make  any 
difference  with  respect  to  the  admissibility  of  evidence  of  immemorial 
usage,  for  the  purpose  of  aiding  the  construction  of  ancient  instruments, 
■whether  the  instrument  be  a  charter  granted  by  the  crown,  or  merely  a 

private  deed. 
*802     *Thus,  in  a  case,  (3)  where  the  question  was,  on  the  construction  of 

an  ancient  deed  granting  to  the  minister  and  churchwardens  of  a 
parish  the  power  of  appointing  a  schoolmaster,  whether  all  the  church- 
wardens must  concur,  or  whether  the  act  of  the  majority  was  sufficient, 
and  the  jury  found  the  usage  to  be  in  favor  of  the  appointment  by  a  major- 
ity. Lord  Kenyon,  C.  J.,  in  speaking  of  the  usage,  and  adverting  to  an 

Note  535. — See  Morrison  ads.  BarksiMile,  1  Harp.  Eq.  Rep.  101, 102 ;  Bank  of  England 
v.  Anderson,  3  Blng.  N.  C.  666  ;  Rogers  v.  Goodwin,  3  Mass.  Rep.  475. 

In  a  case  in  the  Circuit  Court  of  the  .United  States,  a  question  arose  as  to  the  meaning 
of  the  words  "  loaf  sugar,"  in  the  tariff  act  of  1816,  ch.  107  ;  and  whether  crushed  loaf  sugar 
was  within  the  terms,  or  only  sugar  in  loaves.  Mr.  Justice  Story  held,  that  all  statutes 
like  this  one  must  he  interpreted,  not  according  to  the  abstract  propriety  of  language,  but 
according  to  their  meaning  in  trade  and  commerce,  and  in  buying  and  selling  ;  and  that 
merchants,  refiners,  confectioners  and  grocers  might  be  examined  as  witnesses,  for  the 
purpose  of  ascertaining  the  commercial  import  of  the  phrase  in  question.  Upon  testi- 
mony of  this  character  the  case  was  put  to  the  jury,  to  say  whether  crushed  loaf  sugar 
was  "  loaf  sugar"  in  the  technical  commercial  sense ;  and  they  found,  upon  the  evidence, 
that  it  was  not.  United  States  v.  Breed,  1  Sumn.  Rep.  159.  A  case  in  the  English 
Exchequer  seems  to  convict  with  the  above.  There  it  appeared  that  by  an  act  of  Parlia- 
ment (27  Geo.  Ill,  c.  28,  §§  5,  7),  cast  plate  glass  was  directed  to  be  squared  into  plates  of 
certain  dimensions.  The  question  was,  whether  certain  plates  were  in  the  shape  directed 
by  the  act.  The  attorney-general,  at  the  trial,  produced  books  explaining  the  process 
and  the  terms  of  art  in  the  manufacture,  and  the  defendants  offered  to  prove  the  technical 
meaning  of  the  word  squaring  to  be,  cutting  the  glass  into  the  shape  in  which  it  is 
iatended  for  the  market,  whatever  that  shape  might  be.  This  was  refused  ;  and  upon  a 
motion  for  a,  new  trial.  Lord  Chief  Baron  Eyre  said : — "  In  explaining  an  act  of  Parlia- 
ment, it  is  impossible  to  contend  that  evidence  should  be  admitted ;  for  that  would 
make  it  a  question  of  fact,  in  place  of  a  question  of  law.  The  judge  is  to  direct  the  jury 
as  to  the  point  of  law,  and,  in  doing  so,  must  form  his  judgment  of  the  meaning  of  the 
legislature  in  the  same  manner  as  if  it  had  come  before  him  by  demurrer,  whore  no  evi- 
dence could  be  admitted.  Yet,  on  demurrer,  a  judge  may  well  inform  himself  from 
dictionaries,  or  books  on  the  particular  subjects,  concerning  the  meaning  of  any  word.  If 
lie  does  so  at  Nisi  Prius,  and  shows  them  to  the  jury,  they  are  not  to  be  considered  as 
evidence,  but  only  as  the  grounds  on  which  the  judge  has  formed  his  opinion,  as  if  he 
were  to  cite  any  authorities  for  the  point  he  lays  down."  Attorney-General  v.  The  Cast 
Plate  Glass  Company,  1  Anstr.  39. 

(1)  Weld  v.  Hornby,  7  East.  199 ;  R.  v.  Osboume,  4  Id.  327. 

(3)  Att.  Gen.  v.  Parker  and  others,  3  Atk.  576.  See,  also,  Att.  Gen.  v.  Foster,  10 
Ves.  335. 

(3)  WithneU  v.  Qartham,  6  T.  R.  888. 
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argument  which  had  been  insisted  on  (namely,  that  the  court  ought  to 
reject  the  evidence  of  usage,  because  the  instances  proved  were  not  as 
ancient  as  the  deed,  and  also  because  usage  cannot  be  let  in  to  explain  a 
private  deed),  said,  that  if  the  first  reason  were  sufficient  to  reject  the 
usage,  it  would  be  difficult  to  know  how  far  such  an  objection  might  extend : 
in  many  cases,  a  party  undertakes  to  prove  a  custom  from  the  time  of  legal 
memory ;  but  that  proof  is  generally  established  by  evidence  of  acts  done 
at  a  much  later  period.  And  as  to  the  second  objection,  his  Lordship  said 
there  was  no  difference  in  that  respect  between  a  private  deed  and  a  king's 
charter ;  in  both  cases  the  evidence  of  usage  might  be  given  to  expound 
them.  So  in  an  -.action  for  entering  the  plaintiff's  close,(l)  where  the 
defendant  pleaded  that  the  close  was  copyhold,  and  j.ustified  under  a  grant 
from  the  lord,  and  by  the  command  of  the  copyholder ;  in  support  of  his 
plea,  the  defendant  proved  that  the  person  under  whom-  he  justified,  and  all 
those  whose  estate  he  had,  for  a  long  course  of  years  had  constantly  taken 
the  forecrop  of  grass  and  pa^urage  from  the  close,  and  then  proved,  by 
court  rolls  of  the  manor,  admissions  to  a  copyhold  tenement  "  of  three  acres 
of  meadow"  (which  was  admitted  to  be  the  close  in  question),  but  every 
other  benefit  of  the  land,  except  the  forecrop,  had  been  enjoyed  by  those 
from  whom  the  plaintiff  claimed.  Heath,  J.,  who  tried  the  cause,  was  of 
opinion,  that  although  the  terms  of  the  surrender  and  admission  were  suffi- 
ciently comprehensive  to  pass  the  soil  and  freehold,  yet  as  in  ancient  grants 
the  legal  import  might  be  restrained  by  long  and  concomitant  usage,  which 
might  be  taken  as  evidence  of  the  original  intent  of  the  parties  in  making 
the  grant,  so  here  the  grant  might  be  restrained  by  the  received  usage,  and 
only  pass  the  forecrop,  which  would  not  carry  the  soil.  And  the  Court  of 
King's  Bench  agreed  in  this  construction  of  the  written  evidence,  and  held 
that  the  terms  of  the  admissions  were  not  incompatible  with  the  plaintiff's 
right,  and  might  receive  a  construction  conformable  to  the  usage.  (2) 
. ^ 

(1)  Stammers  v.  Dixon,  7  East,  200.  See,  also,  Wadley  v.  Bayliss,  5  Taunt.  752  ;  Petre 
(Lord)  V.  Blencoe,  4  Gwill,  1484. 

(2)  Note  526. — Several  cases  in  tlie  English  courts,  besides  those  noticed  In  the  text, 
recognize  the  propriety  of  'allowing  usage  to  he  introduced  with  a  view  of  explsiining 
ancient  instruments.  See  Blankley  v.  Winstanley,  3  T.  R.  379,  288 ;  The  King-  v.  Miller, 
6  T.  R.  368;  Kitchen  v.  Bartsch,  "7  East,  61,  per  Lord  Ellenborough ;  Bailiffs,  &c.,  of 
Tewkesbury  v.  Bricknell,  2  Taunt.  120 ;  also  2  Stark.  Ev.  563,  et  seg.  (6th  Am.  ed.)  ; 

Governors  of  Lucton  School  v.  Scarlett,  3  T.  &  Jer.  330. 
*803    *Mr.  Starkie  admits  that  the  general  doctrine  has  been  applied  to  private  as  well 

as  pvJMc  instruments ;  but  it  is  obvious,  he  says,  that  the  reasons  for  allowing  it  in 
the  former  case  apply  with  much  less  force,  inasmuch  as  the  mere  assent  and  acquies- 
cence of  a  private  person,  who  may  have  been  ignorant  of  his  rights,  affords  a  presump- 
tion very  inferior  in  weight  to  that  which  is  to  be  derived  from  long  established  usage. 
He  thinks  it  doubtful  whether  such  evidence,  to  influence  the  construction  of  a  private 
instrument,  would  now  be  received  in  a  court  of  law.  3  Stark.  Ev.  564,  565  (6th  Am.  ed.) 
Quere,  The  latter  branch  of  this  intimation  is  based  mainly  upon  the  disapproval  of 
Cooke  V.  Booth,  stated  in  the  text.  The  cases,  however,  in  which  that  disapproval  is 
found  (see  Id.  notes  3  and  4),  are  not,  we  think,  to  be  understood  as  questioning  the  appli- 
cation of  the  rule  to  private  instruments,  because  they  are  such  ;  but  as  merely  condemning 
the  application  of  the  rule  to  that  particular  case. 

Evidence  of  usage,  to  aid  in  construing  ancient  instruments,  seems  little  else  than 
inferior  evidence  of  facts  which  would  have  been  cotemporaneously  admissible  for  the 
same  purpose.  The  object  is  to  get  at  the  meaning  of  the  instrument  at  the  time  it  was 
written  ;  and  the  reason  for  the  admission  of  this  species  of  evidence  will  determine  the 
limits  within  which  it  is  to  be  confined.  If  the  usage  is  not  consistent  with  that  meaning 
of  the  instrument,  which,  by  the  rules  of  law  might  have  been  attributed  to  it  at  its  date, 
the  evidence  cannot  be  received.  See  per  Spencer,  J.,  in  Jackson  ox  dem.  Livingston  v! 
Ten  Broeck,  16  John.  R.  14,  23,  24 ;  per  Nott,  J.,  in  South  Carolina  Society  v.  Johnsonj 
1  MoCord's  R.  41,  45.  And  here  seems  to  lie  the  specific  objection  to  Cooke  v.  Booth! 
The  construction  which  the  instrument  must  have  received  at  its  date,  was  different  from 
that  allowed  to  be  put  upon  it  by  the  subsequent  acts  of  the  parties ;  for  the  courts  in 
England  have  always  leaned  against  construing  a  covenant  to  be  for  a  perpetual  renewal, 
unless  it  was  perfectly  clear  that  such  was  the  sense  of  the  covenant.     See  Baynham  v'. 
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Guy's  Hospital,  3  Ves.  398 ;  Moor  v.  Foley,  6  Id.  237.  See  also  what  is  said  by  Sir  James 
Mansfield,  in  Iggulden  v.  May,  2  N.  R.  451 ;  5  Bos.  &  Pull.  Indeed,  considering  the 
strength  and  unilormity  of  the  adjudications  against  the  construction  which  the  acts  of 
the  parties  were  allowed  to  force  upon  the  covenant  in  Cooke  v.  Booth,  it  may  well  be 
considered  as  a  case  where  usage  was  admitted  to  control  and,  txiry,  if  not  to  contradict, 
the  clear  import  of  the  instrument,  which  as  we  have  seen  in  the  t6xt,  cannot  be  done. 
So  in  Cortelyou  v.  Van  Brundt  (2  John.  362,)  it  was  held,  that  where  the  language  of  a 
deed  admits  of  but  one  construction,  and  is  clear  and  pertinent,  it  cannot  be  controlled  by 
any  different  exposition  to  be  derived  from  the  practice  under  it.  In  Parsons  v.  Miller 
(15  Wend.  561),  a  deed  of  premises,  known  as  "  Fire  Place  Beach,"  was  dated  in  1770, 
containing  a  clause  that  the  grantee  should  permit  the  inhabitants  of  a  particular  place 
"  to  pass  and  repass,  to  fish,  fowl  and  hunt,  and  to  go  to  their  meadows,  and  to  do  any 
business  they  shall  have  to  do  on  said  beach,  as  they  used  to  do  before  this  conveyance." 
The  question  arose  whether  the  right  of  taking  seaweed  from  the  beach  was  within  the 
reservation ;  and  for  the  purpose  of  establishing  such  right,  usage,  subsequent  to  the  date 
of  the  deed,  was  offered.  The  court  held  the  evidence  inadmissible.  And  per  Savage,  C. 
J.,  delivering  the  opinion  :  "  Deeds  are  to  be  expounded  by  their  terms,  where  there  is  no 
ambiguity,  and  neither  parol  evidence  nor  usage  can  be  admitted  to  contradict  a  deed. 
3  John.  Gas.  4 ;  5  Wend.  547."  He  adds  what  was  said  by  Spencer,  J.,  in  Jackson  ex  dem. 
Livingston  v.  Ten  Broeck  (16  John  R.  23),  and  then  observes,  that  the  cases  there  cited 
show,  that  the  evidence  is  proper  only  in  cases  of  ancient  deeds,  and  where  there  is  an 
uncertainty  as  to  what  was  meant  by  the  terms  made  use  of  by  the  parties."  A  reserva- 
tion of  a  right  of  way  through  a  lot  and  cellar,  cannot  be  varied  by  parol  evidence  of 
usage  so  as  to  make  it  embrace  only  a  right  of  way  to  the  cellar,  there  being  nothing  in 
the  context  or  cotemporaneous  circumstances  to  show  that  to  be  the  intent.  Choate  v. 
Burnham,  7  Pick.  R.  274.  See  Wynkoop  v.  Burger,  12  John.  Rep.  232 ;  Comstock  v.  Van 
Dusen,  5  Pick.  Rep.  161 ;  Osborn  v.  Wise,  7  Carr.  &  Payne,  761. 

Several  cases  in  New  York,  relating  mainly  to  questions  of  boundary  arising  upon 
deeds  of  conveyance,  exhibit  a  startling  departure  from  the  general  doctrine  by  allowing 
acts  of  the  parties,  such  as  practical  location,  &c.,  &c.,  to  overrule  the  explicit  language  of 
the  instrument.  These  were  all  considered  and  commented  on  in  the  later  case  of  Adams 
V.  Rockwell  (16  Wend.  285),  by  which  the  rule  on  this  subject  was  brought  back  to  an 
almost  unqualified  accordance  with  the  principle  of  Cortelyou  v.  Van  Brundt  (2  John.  R. 
363,  supra).  See  also  Jackson  ex  dem.  Suffern  v.  McConnell,  19  Wend.  175  ;  Den  ex  dem. 
Eeed  v.  Schenck,  2  Dev.  R.  415 ;  Allen  v.  Kingsbury,  16  Pick.  235,  239. 

But  the  above  decisions  which  relate  principally  to  private  instruments,  will  be  found 
perfectly  consistent  with  the  admissibility  of  usage  to  explain  ambigiums  instruments. 
Mr.  Dane  lays  it  down  as  "  now,  on  the  whole,  a  well  settled  rule  of  evidence,  that  the 
acts  of  the  parties,  or  usage,  may  be  proved  to  explain  doubtful  words  or  clauses  in  a 
deed  or  other  sealed  instrument."  3  Dane's  Abr.  363,  §  17.  See  also  Rose.  Ev.  11  ;  1  Sug. 
on  Vend.  189  (Am.  ed.  of  1836,  from  9th  Lond;  ed.)  Where  the  description  in  old  grants 
is  vague,  "  and  the  construction  somewhat  doubtful,  the  acts  of  the  parties,  the  acts  of 
government,  and  those  claiming  under  adjoining  patents  are  of  great  weight"  in  applying 
them.  Jackson  ex  dem.  Schenck  v.  Wood,  13  Jonh.  R.  346;  Adams  v.  Rockwell,  16 
Wend.  310,  311,  per  Mason,  Senator ;  Owen  v.  Bartholomew,  9  Pick  520  ;  Allen  v.  Kings- 
bury, 16  Id.  339 ;  Gove  v.  Richardson,  4  Greenl.  327.  The  general  doctrine,  and  the  rule 
for  testing  the  admissibility  of  this  species  of  evidence,  was  most  clearly  laid  down  in 
Livingston  v.  Ten  Broeck,  16  John.  R.  14,  23,  24.  There,  too,  as  in  most  other  New  York 
cases,  its  application  to  private  deeds  was  distinctly  sanctioned ;  for  it  was  held,  that 
where  a  grantor  in  a  deed  dated  in  1804,  gave  to  the  grantee  the  privilege  of  cutting 
timber  to  be  used  for  "  building,"  the  acts  of  the  grantee  and  his  heirs,  subsequently 
performed,  with  the  knowledge  of  the  grantor  and  his  heirs,  were  admissible  to  show 
that  the  word  building,  it  being  equivocal,  was  understood  at  the  time  in  such  a  sense  as 
to  allow  the  cutting  of  timber  for  building  fences  as  well  as  houses. 

(Parol  evidence  may  be  given  to  aid  a  vague  and  uncertain  description  of  premises 
contained  in  a  deed,  as  to  identify  the  subject  matter  and  to  show  what  the  grantor 
intended  by  the  "  west  half  of  lot  No.  76"  containing  eighty-five  acres  more  or  less. 
Pettit  V.  Shepard,  33  N.  Y.  Rep.  97.  In  the  case  of  a  disputed  line,  the  adjoining  owners 
may  adjust  and  establish  the  line  by  a  parol  agreement  or  by  arbitration ;  but  a  parol 
arrangement  establishing  a  new  line  in  place  of  one  not  in  dispute  comes  in  conflict  with 
the  statute  of  frauds.  Vosburgh  v.  Teator,  32  N.  Y.  Rep.  561  ;  Terry  v.  Chandler,  16  N. 
Y.  Rep.  354  ;  Clark  v.  Baird,  5  Seld.  183  ;  Clark  v.  Wethey,  19  Wend.  330.  There  being 
no  ambiguity  in  the  terms  of  the  deed  or  contract  courts  are  not  at  liberty  to  look  into 
the  surrounding  circumstances  for  the  intent  of  the  parties.  Rodgei:s  v.  Kneeland,  10 
Wend.  218.  Among  the  surrounding  circumstances  which  are  admissible  to  aid  in  the 
construction  of  a  contract,  an  antecedent  agreement  between  the  parties  of  a  different 
character  and  imposing  different  but  not  inconsistent  obligations  may  be  shown.  Blossom 
V.  Griffin,  3  Kern.  56i) ;  so  in  an  action  against  the  owners  of  a  vessel  for  repairs,  a  con- 
tract between  the  defendants  may  be  shown  to  establish  the  ownership  of  the  property  ; 
and  in  the  construction  of  such  contract  the  intent  will  prevail  over  the  positive  words  of 
the  written  agreement,  when  it  begins  with  terms  importing  a  present  executed  sale  and 
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804*  *  Covenant  not  to  he  construed  by  acts  of  parties  thereto.  It  appears 
from  some  of  the  cases  above  cited,  that  the  -words  of  an  instrument, 
in  themselves  conveying  a  general  right  to  an  estate,  may  in  certain  cg.ses 
he  limited  and  restrained  by  the  manner  in  which  the  right  has  for  a  length 
of  time  been  actually  enjoyed.  But  in  the  construction  of  a  legal  instru- 
ment, where  the  question  is  whether  a  party  is  bound  by  his  covenant  to  do 
a  certain  act  (as,  for  example,  to  grant  a  renewal  of  a  lease),  courts  of  law 
will  not  consider  the  acts  of  the  parties  with  reference  to  that  instrument 
or  their  interpretation  thereof  In  one  case,(l)  indeed,  where  it  was  doubt- 
ful whether  a  covenant  for  renewal  extended  to  a  perpetual  renewal,  and 
the  parties  had  renewed  four  times  successively,  the  Court  of  King's  Bench 
held  that  the  legal  effect  was  a  perpetual  renewal,  on  the  ground  that  the 
parties  themselves  had,  by  their  own  acts,  put  a  construction  on  the  cove- 
nant, and  that  the  court  could  not  say  the  contrary.  But  this  decision  has 
been  frequently  disapproved  of,  (2)  and  a  diiferent  rule  is  now  established, 
"  It  cannot  be  a  legal  mode  of  construction,"  said  the  master  of  the  Rolls, 
in  a  case  of  this  kind,  "that  a  party  who  has  done  an  act,  which  he  was  not 
bound  to  do,  or  from  a  mistake,  should  therefore  be  bound  forever,  without 
the  power  of  retracting."  (3) 

*805  *  Where  previous  dealings  under  similar  contracts  admissible.  But, 
although  evidence  of  the  acts  of  the  contracting  parties,  with  refer- 
ence to  the  particular  contract,  will'  not  be  admissible  for  the  purpose  of 
explaining  that  contract,  still,  where  the  one  party  endeavors  to  show  the 
existence  of  some  usage  to  control  a  particular  contract,  it  is  competent  to 
the  other  party,  for  the  purpose  either  of  disputing  its  existence,  or  of  show- 
ing that  the  contract  was  not  framed  with  reference  to  such  usage,  to  give 
in  evidence  some  dealings  between  themselves  under  similar  contracts.  (4) 
Thus,  in  an  action  against  a  carrier  for  the  non-delivery  of  certain  goods  at 
the  port  of  L.,(.5)  it  was  held  that  evidence  had  been  properly  admitted  on 
the  part  of  the  plaintiff  of  former  dealings  between  himself  and  the  defend- 
ant, to  show  the  place  where  the  goods  had,  on  such  occasions,  been 
delivered  by  the  defendant. 

In  such  a  case,  it  is  competent  to  the  plaintiff  to  give  such  evidence  in 
anticipation  of  some  usage  which  it  may  be  expected  the  defendant  wUl 
attempt  to  set  up.  (6)  And  it  is  always  competent  to  a  party  to  show  that 
the  usage  or  custom  attempted  to  be  set  up  by  the  adverse  party  is  unrea- 
sonable or  illegal.  (7) 

these  are  followed  by  atipalatlons  whicli  render  the  contract  merely  executory.  Decker 
V.  Furniss,  14  N.  T.  Eep.  611 ;  see,  also,  Springsteen  v.  Samson,  33  N.  Y.  Rep.  703,  and  for  the 
interpretation  of  reservations  in  a  deed  of  all  creeks,  hills,  run-i  and  streams  of  water,  by 
the  surrounding  circumstances.    See  French  v.  Carhart,  1  Comst.  96.) 

The  cases  mainly  pertain  to  deeds  characterized  as  ancient.  The  admissibility  of  this 
species  of  evidence  was  recognized,  however,  in  Choato  v.  Burnham  (7  Pick,  R.  374,  supra), 
as  applicable  to  a  deed  dated  in  1818,  only  eight  or  ten  years  before  the  trial.  No  qualifi- 
cation of  the  rule,  in  respect  to  the  age  of  the  deed,  was  suggested.  See  also  Allen  v. 
Kingsbury,  16  Pick.  339,  per  Wilde,  J. ;  Haven  v.  Brown,  7  Grcenl.  431  ;  Fowle  v.  Bio-elow, 
10  Mass.  R.  379.  (See  Shombridge  v.  Clark,  33  Eng.  Law  &  Eq.  435,  and  Stephenson  v' 
Higginson,  18  Id.  50.) 

(1)  Cooke  v.  Booth,  Cowp.  819. 

(3)  Baynhara  v.  Guy's  Hospital,  3  Ves.  398 ;  Eaton  v.  Lyon,  8  Id,  694 ;  Iggulden  v 
May,  7  East,  337  ;  Clifton  v.  Walmsley,  5  T.  R.  566.  On  this  subject  see  [Susjd  Vend  & 
Purch.  Vol.  3.  p.  355.  '     ** 

(3)  See  preceding  note  536. 

(4)  See  Bottomley  v.  Forbes,  5  N.  C.  137. 

(5)  Browne  v.  Gatliffe,  3  M.  &  G.  643,  in  Cam  Scac. ;  S.  C,  7  M.  &  G.  850  in  Dom  Proc 
And  see  S.  C.  in  C.  P.,  4  N.  C.  314, 

f6)  Ibid.     See  by  Lord  Lyndhurst,  C,  7  M.  &  G.  865,  and  by  Lord  Brougham,  Id.  866. 

(7)  Bottomley  y.  Forbes  ;  Browne  v.  Gatliffe,  ut  supra. 

Note  537.  — **  See  Strong  v.  Bliss,  6  Mete.  R.  893;  Woodruff  v.  The  Merchants' 
Bank  of  the  City  of  New  York,  35  Wend.  R.  673  ;  S.  C.  (in  the  Court  of  Errors)  6  Hill's 
N.  Y.  R.  174.  *  *  (See,  also,  Otsego  County  Bank  v.  Warren,  18  Barb.  390 ;  Bowen  v 
Newell,  4  Selden  R.  190.) 
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*806  *CHAPTER  IX. 


OF   THE   ATTENDANCE    OF   WITNESSBS. 


Sow  enforced.  The  process  which  our  courts  of  law  have  instituted  for 
the  purpose  of  compellinff  the  attendance  of  witnesses  is  the  writ  of  sub- 
poena ad  testificandum.  (1)  This  writ  commands  the  witness  to  &,ppear  at 
the  trial,  to  testify  what  he  knows  in  the  cause,  under  the  penalty  of  £10, 
to    be    forfeited  to  the    crown.  (2)      The    stat.    5  Eliz.   c.    9,   §  12  which 

(1)  Note  538. — Or  the  witness  may  attend  and  be  sworn  and  examined  vohintarily  (De 
Benneville  v.  De  Benneville,  1  Bin.  46  ;  S.  C,  3  Teates'  R.  558) ;  though  this  was  form- 
erly held  to  be  maintenance.  Per  BuUer,  J.,  4  T.  R.  340.  These  ■writs  of  subpoena  are  of 
course,  in  their  own  nature,  inoperative  beyond  the  territorial  j  uiisdiction  of  the  court 
whence  they  issue ;  but  they  often  acquire  a  more  extensive  range  by  statute.  Thus,  a 
witness  residing  within  a  hundred  miles  from  the  place  of  holding  a  court  in  any  district 
of  the  United  States,  may  be  compelled  to  attend  such  court  by  its  process  of  subpoena, 
though  his  residence  be  without  the  district.  Act  of  March  2d,  1793,  1  U.  S.  Laws,  867, 
§  6.  So  the  Courts  of  Oyer  and  Terminer,  Common  Pleas,  general  sessions  of  the  peace 
and  mayors'  courts,  in  the  state  of  New  Tork,  though  mere  county  or  city  courts  (2  R.  S. 
200  to  219),  may  issue  subpoenas  for  witnesses  in  any  part  of  the  state.  Id.  276,  §  1.  In 
Pennsylvania,  it  has  always  been  the  practice  of  the  state  courts,  for  a  person  accused  to 
have  compulsory  process  from  a  magistrate,  or  the  court,  for  his  witnesses,  before  indict- 
ment ;  and  he  is  entitled  to  it  in  the  United  States  courts,  under  the  8th  article  of  the 
amendments  to  the  constitution  of  the  United  States.  United  States  v.  Moore,  Wall. 
Kep.  23. 

Only  one  draft  of  a  subpcena  and  one  of  a  ticket  will  be  taxed,  1;hough  several  subpoe- 
nas are  issued.  Jackson  ex  dem.  M'Lellan  v.  Mather,  2  Cowen's  R.  581 ;  2  R.  S.  651,  §  12. 
But  the  engrossing  and  sealing  of  a  subpoena  for  every  four  witnesses  are  allowed.  Erwin 
V.  Martin,  2  Wend.  250. 

(2)  Note  539. — The  form  of  a  subpoena  in  New  Tork  is  thus :  "  The  people  of  the  state 

of  New  York,  to and .    We  command  you,  that,  all  and  singular  business 

and  excuses  being  laid  asidei,  you  and  each  of  you  be  and  appear  in  your  proper  persons, 
before  one  of  our  justices  of  .our  Supreme  Court  of  judicature,  or  one  of  our  circuit  judges, 
at  a  circuit  court  to  be  held  at  the  court-house  in  the  village  of  Ballston  Spa,  in  and  for 
the  county  of  Saratoga,  on  the  last  Tuesday  of  November  next,  by  ten  of  the  clock  in  the 
forenoon  of  the  same  day,  to  testify  all  and  singular  those  things  which  you  or  either  of 
you  know,  in  a  certain  cause  now  depending  in  our  said  Supreme  Court,  between  John 

Doe,  plaintiff,  and  Richard  Roe,  defendant,  of  a  plea  of  trespass  on  the  case,  and 
*807  on  that  day  to  be  tried  by  a  jury  of  the  country  on  the  part  of  the  *plaintiff :  And 
this  you,  or  any  of  you,  shall  by  no  means  omit,  under  the  penalty  upon  each  of 
you  of  fifty  dollars.  Witness,  John  Savage,  Chief  Justice  at  the  capitol,  in  the  city 
of  Albany,  the  thirtieth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty. 

Paige,  Clerk. 
W.  L.  F.  Wakken,  Att'y. 

A  subpcena  was  by  mistake  tested  A.  D.  182,  but  the  year  of  our  independence  was 
right.  Held  good.  Goodman's  Adm'r  v.  Armistead,  4  Hawks,  19.  It  must  specify  the 
particular  house  in  which  the  witness  is  to  testify.  Milsom  v.  Day,  3  Mo.  &  P.  33.  But 
quere,  mde  The  People  v.  Van  Wyck,  2  Caines'  R.  333,  cited  post. 

As  to  the  subpoena  in  criminal  cases,  mde  3  R.  S.  729. 
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A  writ  of  subpoena  may  also,  by  2  K.  S.  376,  §  1,  taken  in  connection  with  Id.  pt.  3,  ch. 
1,  tit.  4,  issue  directly  from  the  Circuit  Court,  in  which  case,  it  should  be  tested  in  the 
name  of  the  circuit  judge.  This,  however,  is  a  new  and  altogether  anomalous  practice. 
The  circuit  has  no  seal,  as  distinct  from  the  Supreme  Court ;  and  is,  in  all  other  respects, 
considered  a  branch  and  dependency  of  the  latter.  Vide  Revisers'  Remarks  on  3d  part, 
ch.  8,  tit.  18,  §  35,  of  R.  S.  N.  Y. 

This  process  is  issued  by  the  attorney  of  the  party  for  whose  benefit  it  is  to  be  used. 
For  this  purpose,  it  has  always  been  the  practice  in  New  York,  in  the  Supreme  Court  and 
courts  of  common  pleas,  for  the  practicing  attorneys  to  procure  blanks,  to  which  a  clerk 
of  the  court  affixes  the  seal  of  course.  This  is  used  as  occasion  requires.  The  same 
practice  is  now  extended  to  the  Court  of  Chancery  by  2  K.  S.  179,  §  69. 

In  addition  to  this  subpoena,  the  attorney  makes  out  a  copy,  or  a  ticket  for  each  of  the 
several  witnesses  named  in  the  subpoena.    The  ticket  is  thus : 

"  To  Mr. .    By  virtue  of  a  writ  of  subpoena  to  you  directed  and  herewith  shown 

unto  you,  you  are  personally  to  be  and  appear  before  one  of  the  justices  of  the  Supreme 
Court,  or  one  of  the  circuit  judges,  at  a  circuit  court  to  be  held  at  the  court-house  in  the 
village  of  Ballston  Spa,  on  the  thirtieth  day  of  November  instant,  by  ten  o'clock  in  the 
forenoon,  to  testify  what  you  know  in  a  certain  cause  now  pending,  and  then  and  there 
to  be  tried  between  John  Doe,  plaintiflF,  and  Richard  Doe,  defendant,  of  a  plea  of  trespass 
on  the  case  ;  and  this  you  are  not  to  omit  under  the  penalty  of  fifty  dollars.  Dated  the 
1st  of  November,  1830. 

By  the  Court. 

W.  L.  P.  Waeken,  Att'y. 

The  name  of  a  witness,  though  not  inserted  in  the  original,  may  be  inserted  at  any 
time,  if  he  has  been  regularly  served  with  a  copy.  Wakefield  v.  Gall,  Holt's  N.  P.  E. 
526.  A  subpcena  ticket  to  appear  at  a  term  of  the  Supreme  Court,  though  it  did  not 
mention  the  place,  was  adjudged  sufficient.    The  People  v.  Van  Wyck,  2  Cain.  R.  333. 

In  Connecticut,  the  subpoena  is  signed  by  a  justice  of  the  peace  or  magistrate  (Swift's 
Bv.  105) ;  and  if  the  witness  make  default,  the  court  will,  on  motion,  issue  a  capias  to 
take  his  body,  and  bring  him  before  them  to  testify.  Id.  The  learned  writer  gives  as 
the  reason  that  "  Instances  may  happen,  where  a  witness  refuses  to  appear,  when  no 
pecuniary  compensation  may  be  adequate  to  the  injury  sustained  by  the  want  of  the 
testimony ;  and  there  may  be  instances  where  the  witness  may  be  a  bankrupt ;  and 
wholly  unable  to  pay  the  damages  to  which  he  is  liable."    Id.  105,  106, 

A.  capias  ad  testificandum,  is  not  known  in  New  York  ;  and  yet  this  purpose  was  always 
indirectly  inattainable  through  an  attachment  for  disobeying  the  subpcena,  in  the  courts  of 
common  pleas,  and  other  courts  who  held  their  trials  at  bar.  This  common-law  power  is 
now  declared  by  1  R.  S.  400,^,^0.  art.  6  ;  and  an  attachment  ad  testificandum  is  expressly 
extended  by  that  article  to  many  cases  of  summary  proceedings  before  any  judge  or  other 
officer  whose  summons  to  testify  is  disregarded.     Vide  post. 

The  power  of  attachment  for  disobedience  to  the  subpoena  is  now  also  vested  directly  in 
the  Circuit  Court,  by  2  R.  S.  540,  §§  34  and  35  ;  and  the  ground,  form,  allowance  and 
mode  of  execnting  the  writ  are  particularly  prescribed  in  these  and  the  two  succeeding 
sections.  The  power  was  also  given  by  a  previous  statute  (Sess.  47,  ch.  325),  to  the  circuit ; 
and  in  The  People  v.  Vermilyea  (7  Cowen's  R.  140),  Sutherland,  J.,  intimates  that  using 
it  in  order  to  compel  a  witness  to  come  in  and  testify,  would  not  be  a  perversion  of  the 
power.  ,  A  similar  power  appears  to  exist  in  Pennsylvania.  Lessee  of  Knight  v.  Pechen, 
1  Yeates,  18. 

In  order  to  obtain  an  attachment,  counsel  move  that  the  witness  be  called  ;  where- 
*808  upon  the  *crier  naming  him  says :  "  Come  forth  and  testify  between  John  Doe, 
plaintiff;  and  Richard  Roe,  defendant;  or  your  default  will  be  entered."  This  may 
be  done  on  calling  the  cause,  at  any  time  after  the  hour  of  attendance  mentioned  in  the 
subpcena  shall  have  arrived,  though  before  the  jury  be  sworn  (Hooper  v.  Smith,  1  Mo.  & 
M.  115) ;  and  the  clerk  then  entitles  the  cause  in  his  minutes ;  and  writes,  that  •'  at  one 

half  hour  past  ten  (or  the  true  time),  being  called  in  behalf  of  the  plaintiff"  to 

come  forth  and  testify  in  this  cause,  and  not  appearing ;  on  motion  of  Mr.  of 

counsel  for  the  plaintiff',  ordered,  that  his  default  be,  and  the  same  is  hereby  entei-ed." 

This  should  be  followed  by  an  affidavit  showing  that  the  subpcena  was  strictly  and 
legally  served.  The  State  v.  Trumbull,  1  South.  139.  The  default  appearing  on 
the  minutes,  it  is  conceived  the  affidavit  need  not  state  this  fact,  though  otherwise  if  the 
motion  for  attachment  be  made  at  bar.  Malcom  v.  Ray,  3  Moore,  322.  The  affidavit 
must  show  that  a  copy  or  ticket  was  delivered  personally.  Thorpe  v.  Gisbourne,  11  Mo. 
55.    It  may  be  thus : 


Supreme  Court.  lot.       n      ^ 

John  Doe  v.  Richard  Boe.     \  ^''^^-^^S^  County,  ss. 


Joshua  Bliven  being  duly  sworn,  saith  that  he  did,  on  the  15th  day  of  November  instant 

serve  on the  subpcena  which  is  is  hereto  annexed,  by  exhibiting  the  same  to  him' 

personally  a  copy  thereof  (or  a  ticket,  a  copy  whereof  is  hereto  annexed),  and  at  the  same 
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time  paying  (or  tendering)  to  him  seventy-five  cents.    That  the  said resides  at 

Galway,  in  the  county  of  Saratoga,  within  the  distance  of  thirty  miles  from  the  court- 
house in  the  village  of  Ballston  Spa.  Joshua  Bliven. 

Sworn  the  30th  day  of  November,  1830,  before  me commissioner  of  deeds.     Vide 

2  R.  S.  400. 

On  reading  this  affidavit,  and  on  motion,  an  attachment  is  then  ordered  in  the  minutes  thus: 

Title  of  the  cause.    "  On  reading  and  filing  an  affidavit  showing  that has  been 

subpoenaed  to  attend  this  court,  as  a  witness  in  this  cause  on  the  part  of  the  plaintiff,  and 

he  having  made  default,  on  motion  of  Mr. ,  of  counsel  for  the  plaintiff,  ordered 

that  an  attachment  issue."  For  the  mode  of  obtaining  an  attachment  on  motion  at  bar, 
vid.  post. 

The  attachment  is  then  to  be  drawn  up  by  the  attorney,  and  the  Supreme  Court  seal 
affixed  in  this  form  :  "  The  People  &c.  To  the  Sheriff  of  the  County  of  Saratoga,  Greeting  : 

We  command  you,  that  you  attach so  that  you  may  have  him  before  one  of  our 

justices,  &c.,  (as  in  the  subpcena),  at,  &c.,  (as  in  the  subpoena),  on  the  first  day  of  Decem- 
ber next,  to  answer  to  our  said  court,  for  certain  trespasses  and  contempts  brought  against 
him  "  (Hand's  Gr.  Pr.  507),  "  in  our  said  court :  And  have  you  then  there  this  writ.  Wit- 
ness, &c."    (Tested  like  the  subpoena.) 

W.  L.  F.  Warren,  Att'y.  Paige,  Clerk. 

(  rid.  2  R.  S.  540,  §  35.)    Indorsed,  "  Allowed  the  30th  Nov.,  1830. 

"J.  Vanderpobl."    (Id.) 

The  sheriff  or  his  deputy  is  then  to  arrest  the  witness  ;  and  unless  such  witness  be 
unable  from  sickness  or  otherwise,  have  him  personally  before  the  court  on  the  return 
day  ;  keeping  him  in  actual  custody  in  the  meantime.  2  R.  S.  540,  §§  36,  37.  He  returns 
thus :  "  I  have  attached ,  and  have  his  body  in  my  custody,  as  I  am  within  com- 
manded. John  Dunning,  Sheriff." 

The  object  is  to  insure  the  personal  attendance  of  the  witness,  so  as  to  prevent  the  trial 
from  being  postponed  on  account  of  his  absence.  In  such  cases,  therefore,  it  does  not 
seem  proper  to  allow  a  bond  to  be  taken  for  the  appearance  of  the  witness.  Note  of  the 
Revisers  to  3d  pt.  ch.  8,  tit.  13,  §  36,  of  R.  S.  N.  Y. 

The  party  obtaining  the  attachment  should  have  his  interrogatories  in  readiness  to  file 
immediately  on  the  return  of  the  attachment  (3  R.  S.  537,  §  19) ;  for  though  he  may  take 
four  days,  according  to  the  practice  of  the  Supreme  Court  (Herring  v.  Tylee,  1  John  Cas., 
31),  yet  the  shortness  of  the  circuit  will  probably  require  a  more  rapid  practice,  to  be 
prescribed  by  the  judge  for  the  occasion.  He  is  to  fix  a  reasonable  time.  2  R.  S.  538,  § 
19.  They  should  always  be  exhibited,  even  where  the  witness  submits,  on  being  brought 
in,  to  a  summary  disposition  of  the  matter  ;  for  his  answer  is  to  form  the  founda- 
*809  ation  of  ulterior  proceedings.  Jackson  v.  Smith,  5  *John.  Rep.  115,  117  ;  Rex  v. 
Beardmore,  2  Burr.  796.  But  the  prosecutor  may  expressly  waive  the  interrog- 
atories.   The  King  v.  Jane  Horsley,  5  T.  R.  362.     They  may  be  in  this  form  : 

"  The  People         )      j^^  ^^^^  Circuit  Court  of  the  Fourth  Circuit. 


'"  Saratoga  County,  ss. 


"  Interrogatories  exhibited  in  the  Circuit  Court  of  the  people  of  the  state  of  New  York, 
before  the  Hon.  James  Vanderpoel,  one  of  the  circuit  j  udges  of  the  said  state,  at  the  court 

house,  in  the  village  of  Ballston  Spa,  in  the  said  county,  against ,  for  a  contempt 

of  the  said  court,  on  the  first  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty. 

Mrst  interrogatory.  Was  there,  on  or  about  the  15th  day  of  November  last,  or  at  any 
other,  and  what  time,  a  writ  of  subpoena  served  upon  you,  issued  out  of,  or  sealed  with 
the  seal  of  the  Supreme  Court  of  judicature  of  the  people  of  the  state  of  New  York,  com- 
manding you  personally  to  appear  at  a  circuit  court,  to  be  held  in  the  village  of  Ballston 
Spa,  on  the  thirtieth  day  of  November  last,  by  ten  o'clock  in  the  forenoon,  to  testify  in  a 
cause  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  of  a  plea  of  trespass  on 
the  case,  on  the  part  of  the  plaintiff;  or  any  other,  and  what  writ  of  subpoena,  to  the 
above,  or  the  like  effect  ? 

Second  interrogatory.  Did  you  appear  at  the  place  and  at  the  time  mentioned  in  the 
said  first  interrogatory  ? 

Third  interrogatory.  If  you  did  not  so  appear,  what  excuse  do  you  now  render  for 
your  absence  ?  W.  L.  F.  Warren, 

Attorney  and  of  Counsel  for  the  Plaintiffs." 

The  answer  admitting  the  contempt  may  be  as  foUows : 


ads.  \      Saratoga  County,  ss. 

The  PeopU.         \ 

The  examination  and  answer  of to  certain  interrogatories  exhibited  against  him 

in  the  Circuit  Court  of  the  people  of  the  state  of  New  York,  at  the  court-house,  in  the 
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-village  of  Ballston  Spa,  In  the  said  county,  on  tlie  first  day  of  December,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty. 

To  the  first  interrogatory,  this  esaminant  answereth  and  saith,  that  a  writ  of  subpoena 
issued  out  of  the  Supreme  Court  of  judicature  of  the  people  of  the  State  of  New  York, 
was  duly  served  upon  this  examinant,  on  the  15th  day  of  November  last,  by  which  said 
■vrrii  this  examinant  was  commanded  personally  to  appear  at  the  Circuit  Court  mentioned 
in  that  interrogatory,  at  the  place  and  time  therein  also  mentioned. 

To  the  second  interrogatory,  this  examinant  answereth  and  saith,  that  he  did  not  appear 
at  the  place  and  at  the  time  mentioned  in  the  said  first  interrogatory. 

To  the  third  interrogatory,  this  examinant  answereth  and  saith.  that  he  had  nothing  to 
allege  which  he  is  advised  will  operate  as  a  legal  excuse  for  his  said  non-attendance." 

This  answer  is  signed  and  taken  in  open  court,  on  oath  (3  R.  S.  538,  §  19),  administered 
by  the  clerk,  "  that  this  answer  signed  by  you  is  true."  He  then  affixes  a  jurat ;  "  Sworn 
the  1st  Dec,  1830,  in  open  court. 

Th.  Palmbb,  Clerk." 

The  rule  is  as  follows : 

"  The  People        )      On  reading  and  filing  the  defendant's  answer,  it  is  adjudged  by 
V.  \  this  court  that  he  is  in  contempt.    It  is  thereupon  ordered,  that 

he  be  committed  to  the  custody  of  the  sheriff  of  the  county  of 


Saratoga ;  that  he  pay  the  costs  of  all  the  proceedings  to  obtain  this  rule,  and  of  the  sub- 
sequent proceedings  thereon,  to  be  taxed ;  and  that  he  stand  committed  till  such  costs  be 
paid ;  provided  the  same  be  taxed  and  presented  within  twenty  days.  If  not,  the  defend- 
ant to  be  discharged  without  costs ;"  or,  as  the  judgment  and  direction  may  be.  Vid. 
Rex  V.  Beardmore,  a  Burr.  796,  797. 

The  title  of  the  original  cause  is  kept  up  in  the  proceedings  till  the  attachment  is 
issued.     It  then  changes  to  The  People  v.  The  Witness.    People  v.  Ferris,  9  John.  160. 

The  interrogatories  are  filed  with  the  clerk,  like  all  the  other  principal  papers  in  the 
matter  ;  and  while  the  proceedings  are  pending  upon  them,  the  defendant  may  be 
*810  recognized  to  appear  *from  time  to  time.  The  court  may  direct  the  clerk  to  take 
the  answer,  and  report  it  to  the  judge  ;  and  the  interrogatories  may  be  amended, 
on  motion,  if  such  amendment  do  not  relate  to  any  new  matter,  but  is  only  to  explain  an 
ambiguity,  and  obtain  a  more  full  answer  to  the  matters  already  stated.  Herring  v. 
Tylee,  1  JTohn.  Cas.  81.  In  the  case  cited,  the  penalty  of  the  recognizance  was  |100.  It" 
was  the  case  of  a  sheriff,  who  was  probably  arrested  for  a  technical  contempt ;  and  his 
own  recognizance  was  received.  But  the  amount,  and  whether  surety  shall  be  given,  is 
doubtless  in  the  discretion  of  the  court. 

The  recognizance  must  be  entered  in  the  minutes  of  the  court  by  the  clerk,  who  reads 
it'to  the  defendant  and  his  surety,  if  any.    3  R.  S.  746,  §  24. 

Entry.  "  Saratoga  county,  ss.  Be  it  remembered,  that  at  the  Circuit  Court  of  the 
people  of  the  State  of  New  York,  held  at  the  court-house  in  the  said  county,  on  the  first 
day  of  Dfecember,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  before 

James  Vanderpoel,  one  of  the  circuit  j  udges  of  the  said  State, (the  witness)  of  the 

town  of  Gtalway,  in  said  county,  farmer,  comes  in  his  proper  person  before  the  said  circuit 
judge,  and  in  open  court  acknowledges  to  owe  and  stand  indebted  to  the  people  of  the 
State  of  New  York  in  the  sum  of  one  hundred  dollars,  of  lawful  money  of  the  United 

States,  ON  CONDITION,  that  if  the  above  bounden shall  personally  be  and  appear 

from  day  to  day  during  this  present  session  of  the  said  court,  and  answer  all  and  singular 
any  charge  or  charges,  interrogatory  or  interrogatories  for  or  concerning  any  contempt  or 
contempts  against  the  said  court,  and  shall  not  depart  the  said  court  without  leave  thereof, 
then  this  recognizance  to  be  void,  otherwise  of  force. 

"  Taken  in  court  the  day  and  year  above  mentioned. 

"  Th.  Palmer,  Clerk  of  said  Court." 

At  the  common  law,  and  till  the  3  R.  S.  538,  §  19.  if  the  answers  to  the  interrogatories 
■denied  positively  and  without  evasion,  the  fact  of  the  witness  having  been  subpoenaed,  or 
set  up  a  plain  excuse  for  not  appearing  (Rex  v.  Plunket,  8  Burr.  1829),  he  must  have 
been  discharged,  and  the  party  grieved  left  to  his  remedy  by  action.  The  witness  may 
ialso  be  indicted  for  perjury,  if  he  have  sworn  falsely  in  his  answer.  Anon.,  7  Mod.  81; 
The  King  v.  Sims,  13  Mod.  511 ;  Jackson  v.  Smith,  5  John.  R.  115.  117  ;  United  States  v.' 
Dodge,  3  Gall.  813.  If  from  collateral  circumstances  the  court  see,  at  the  time,  a  prober 
bility  of  perjury  having  been  committed,  they  will  commit  or  bind  over  the  witness  on 
the  spot.  United  States  v.  Dodge,  3  Gall.  313.  And  the  court  may  refuse  costs  to  the 
defendant,  and  will  do  it,  unless  the  proceeeding  appears  to  be  ill-founded  and  vexatious. 
Rex  V.  Plunket,  3  Burr.  1339.  In  the  case  cited,  the  witness^wore  in  his  answer  that  the 
party  engaged  to  give  him  farther  notice,  if  it  became  necessary  for  him  to  attend,  but 
neglected,  and  he  would  have  attended  if  notice  had  been  givQp.  The  court  held  him 
clear  of  the  contempt.  And  though  contrary  to  their  usual  practice,  on  an  attachment 
granted  after  showing  cause,  they  allowed  the  defendant  costs,  upon  the  ground  that  the 
plaintiff  knew  that  he  was  proceeding  vexatiously. 

If  the  contempt  be  established,  the  court  pronounces  such  judgment  as  the  circum- 
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*811  refers  to  the  process  of  *courts  of  record  for  the  attendance  of  wit- 
nesses, as  process  well  known  and  then  in  use,(l)  gives  an  additional 
remedy,  hy  enacting  that  "  if  any  person  upon  whom  any  process  out  of  a 
court  of  record  shall  be  served,  to  testify  concerning  any  cause  or  matter 
depending  there,  and  having  tendered  to  him,  according  to  his  countenance 
or  calling,  such  reasonable  sum  of  money  for  his  costs  and  charges,  as,  with 
regard  to  the  distance  of  the  place,  is  necessary  to  be  allowed,  do  not 
appear  according  to  the  tenor  of  the  process,  not  having  a  lawful  and  rea- 
sonable cause  to  the  contrary,  he  shall  forfeit  for  every  such  offense  £10, 
and  yield  such  further  recompense  to  the  party  grieved,  as,  by  the  discre- 
tion of  the  judge  of  the  court  out  of  which  the  process  issues,  shall  be 
awarded."(2) 

stances  require.  Jackson  v.  Smith,  5  John.  R.  115,  117.  Some  time  they  fine  and  impri- 
son (Id. ;  Rex  v.  Beardmore,  3  Burr.  797 ;  and  when  the  judgment  is  rendered  and  the 
party  committed  under  it,  then  and  not  before  is  he  in  custody  upon  conviction  and 
execution.  Jackson  v.  Smith,  5  John.  R.  115, 117.  That  a  witness  submits  and  pays  the 
costs  incurred  by  the  party  in  consequence  of  his  absence,  the  delay  of  the  trial,  nonsuit 
and  attachment,  for  instance,  is  always  a  mitigating  circumstance.  Doe  v.  Andrews, 
Cowp.  845,  846.  The  court  will  remit  the  punishment,  if  the  witness  redeem  his  offense 
by  making  satisfaction  to  the  party.    Per  Ld.  Mansfield,  in  Pearson  v.  lies,  Doug.  561. 

In  chancery,  the  rule  was  always  different  from  that  at  common  law,  as  to  the  effect  of 
a  denial  by  answer  to  interrogatories.  There  the  matter  is,  notwithstanding,  referred  for 
farther  examination,  and  collateral  proofs  taken.  That  court  "  examines  the  defendant 
upon  interrogatories,  and  also  examines  witnesses  on  both  sides,  and  then  decides  upon 
the  truth  of  the  charge."  Per  Lord  Mansfield,  in  The  King  v.  Vaughan,  Doug.  516.  And 
mde  Com.  Dig.  Chancery,  D,  3,  and  the  cases  there  cited. 

In  New  York,  this  distinction  is  wholly  subverted  by  the  statute  (3  R.  S.  538,  §  19,  and 
see  Revisors'  note  to  that  section),  which  enacts  as  to  all  attachments,  that  "  The  court 
may  receive  any  affidavits  or  other  proofs  contradictory  of  the  answers  of  the  defendant, 
or  in  confirmation  thereof,  and  upon  the  original  affidavits,  such  answers  and  such  subse- 
quent proof  shall  determine  whether  the  defendant  has  been  guilty  of  the  misconduct 
alleged." 

The  mere  penalty  to  be  imposed  for  any  contempt  on  attachment  cannot  exceed  $350, 
besides  costs.  3  R.  S.  538,  §  33.  Nor  the  imprisonment  six  months,  or  till  the  costs  and 
fine  be  paid.  Id.  §  35.  If  the  witness  can  yet  perform  the  duty  of  testifying,  he  may  be 
committed  tiU  that  be  done,  and  till  his  fine  and  costs  be  paid.  Id.  §  83.  If  a  party  have 
been  injured,  the  court  may  fine  or  imprison,  or  both ;  or  impose  a  fine  sufficient  to  meet 
the  inj  ury ;  and  order  it  paid  over  to  the  party  grieved,  the  acceptance  of  which  shall  bar 
an  action  for  damages.  Id.  §§  20,  31.  The  order  shall  specify  the  amount  of  the  fine  and 
the  term  of  the  imprisonment,  and  the  expenses  to  be  paid,  and  the  act  or  duty  to  be  per- 
formed.   Id.  §§  24,  25. 

The  form  of  conviction,  sentence  and  order,  under  the  statutory  provisions  above  cited, 
may  be  like  that  in  Rex  v.  Beardmore,  (8  Burr.  797),  mutatis  mutajidu.  The  following 
would  embrace  the  ordinary  penalty,  after  entitling  the  cause :  "  On  hearing  the  answers 
of  B.  F.,  the  above  defendant,  and  the  affidavits  of  A.  B.  and  C.  D..  it  is  adjudged  by  this 
court  that  the  said  E.  F.  is  in  contempt ;  that  he  pay  a  fine  of  $10,  to  be  paid  over  to 
John  Doe,  for  his  costs  of  this  rule ;  and  also  for  damages  sustained  by  him  in  consequence 
of  the  said  E.  F.  neglecting  to  attend  and  testify  in  this  court,  in  a  cause  between  the 
said  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  noticed  for  trial  in  this  court, 
although  duly  subpoenaed  to  attend  for  that  purpose  ;  and  that  the  said  E.  F.  stand  com- 
mitted to  the  custody  of  the  sheriff  of  the  county  of  Saratoga  for  two  days,  and  until  the 
said  fine  shall  be  paid." 

(The  form  of  the  subpoena  should  be  made  to  conform  to  the  structure  of  the  court.) 

(1)  See  9  East,  484. 

(2)  Note  530. — The  fees  to  witnesses  in  the  United  States  courts  are  $1.35  per  day  for 
attendance,  and  five  cents  per  mile  going  and  returning.  Act  of  Feb.  28th,  1799,  §  6,  3 
U.  S.  Rev.  L.  135.  And  fees  are  allowed  to  witnesses  for  the  prosecution  in  criminal  cases. 
Ex  parte  Johnson,  1  Wash.  C.  C.  R.  47.  In  this  case  a  witness  for  the  defendant,  being 
marked  on  the  indictment  and  sent  to  the  grand  jury,  was  held  entitled  to  his  fees  in  the 
United  States.  In  Pennsylvania,  it  seems,  fees  are  allowed  on  the  part  of  the  state  in 
criminal  causes.  Commonwealth  v.  Commissioners  of  Phil.,  6  Bin.  397 ;  (Parker  v.  Cor- 
telyou,  5  McLean,  4.) 

In  New  York,  the  compensation  is  twenty-five  or  fifty  cents  per  day  for  attendance, 
accordingly  as  the  witness  is  summoned  to  attend  in  his  own  or  from  a  foreign  county, 
and  the  same  fees  for  travel  at  thirty  mUes  for  a  day.  [*  *  Now  fifty  cents  a  day  in  his 
own  county.  *  *]    If  he  reside  out  of  this  state,  the  estimate  cannot  go  beyond  the  state 
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line.  Rowland  v.  Lenox,  4  Jolin.  R.  311.,  The  cabinet  officers,  or  any  canal  commissioner, 
clerk  or  surrogate,  attending  with  official  papers,  have  $1.35  per  day ;  and  every  surveyor 
attending  to  testify  concerning  his  survey,  |1  per  day.  3  R.  S.  642,  643,  §  33.  In  Massa- 
chusetts, indictees  for  capital  offenses  are  entitled  to  state  process  to  bring  their  witnesses 
at  the  state  expense.  Commonwealth  v.  Williams,  13  Mass.  R.  501.  But  in  all  criminal 
cases  in  New  York,  they  are  bound  to  attend  gratuitously  for  the  people  in  any  prosecu- 
/  tion,  and  against  them  upon  any  indictment.  3  R.  S.  739,  730,  §  65.  Before  this 
*813  statute,  it  was  held  that  witnesses  for  a  person  accused  of  felony  were  *bound  to 
attend  gratuitously,  but  otherwise  in  case  of  a  misdemeanor.  Ex  parte  Chamber- 
lain, 4  Cow.  R.  49.  In  Pennsylvania,  a  person  accused  may  have  process  for  his  witnesses 
before  indictment,  and  he  is  entitled  to  it  in  the  United  States  courts.  United  States  v. 
Moore,  Wall.  R.  33 ;  8  art.  amt.  Const.  United  States.  A  witness  is  entitled  to  pay  in  a 
civil  cause,  if  subpoenaed,  though  not  examined  ;  so  if  examined,  though  not  subpoenaed. 
De  Benneville  v.  De  Benneville,  1  Bin.  46.  A  forUori,  where  he  has  acknowledged  the 
service  of  a  subpoena  (Brown  v.  Moore,  3  J.  J.  Marsh.  406) ;  and  an  action  lies  to  recover 
his  fees  of  the  party  who  subpoenas  him  (Puller  v.  Matticerl4  John.  R.  357) ;  not,  how- 
ever, against  the  attorney.  Sargeant  v.  Pettibone,  1  Aik.  355.  But  in  New  York  he  can 
recover  only  his  statute  fees.  Fuller  v.  Mattice,  14  John.  R.  357.  Nor  can  a  witness  sub- 
poenaed by  the  defendant  recover  his  fees  of  the  plaintiff,  though  the  defendant  succeed. 
Bagley  v.  Clement,  3  McCord,  344.  In  North  Carolina,  it  seems  witnesses  are  entitled  to 
fees  for  attendance  in  behalf  of  the  state,  to  be  computed  from  their  place  of  residence  in 
another  state,  if  recognized  before  they  removed  there.  State  v.  Stewart,  1  N.  Car.  Law 
Repos.  534. 

As  to  the  tmcation  of  the  witness's  fees.  —  In  New  York,  their  fees  cannot  be  taxed,  with- 
out proof  by  affidavit  of  their  attendance  and  travel.  Jackson  ex  dem.  Kincard  v.  Scott, 
6  John.  R.  330 ;  3  R.  S.  653,  §  7.  The  affidavit  must  state  the  distance  traveled,  and  the 
days  of  actual  attendance.  3  R.  S.  653,  §  7 ;  Rogers  v.  Rogers,  2  Paige,  460.  (The  affi- 
davit should  state  the  names  and  residence  of  the  witnesses,  the  distance  traveled  by 
each,  the  time  of  their  attendance,  and  should  show  that  they  were  material,  or  that  the 
party  believed  them  so.  Dean  v.  Williams,  6  Hill  R.  376  ;  6  How.  R.  410.)  A  foreign 
witness  subpoenaed  at  the  place  of  trial  is  not  entitled  to  traveling  fees.  Bank  of  Niagara 
V.  Austin,  6  Wend.  548.  No  counsel  or  attorney  in  the  cause  is  allowed  any  fee  as  a  wit- 
ness therein.  3  R  S.  651,  §  15.  If  the  amount  of  the  witness's  travel  do  not  appear  by 
affidavit,  not  a  single  day's  travel  can  be  allowed.  Shufeldt  v.  Rowley,  4  Cowen's  Rep.  58. 
And  it  would  seem,  from  the  same  case,  that,  where  witnesses  reside  within  a  few  rods  of 
the  place  of  trial,  no  travel  can  be  allowed.  So,  when  they  reside  in  the  village  where  the 
trial  is  had,  travel  cannot  be  allowed.  Jackson  ex  dem.  Pinch  v.  Hoagland,  1  Wend.  69. 
Where  the  whole  travel,  going  and  returning,  is  less  than  fifteen  miles,  no  allowance  for 
travel  can  be  made,  unless  it  appear  that  he  was  obliged  to  come  so  early,  or  was  detained 
BO  late,  that  he  could  not  come  and  return  on  the  day  of  his  attendance.  If  the  whole  dis- 
tance both  ways  be  over  fifteen  miles,  and  under  thirty,  one  day  should  be  allowed  for 
travel ;  and,  if  over  fifteen  miles  each  way,  one  day  should  be  allowed  for  the  witness  to 
come,  and  one  to  return,  independent  of  the  time  he  is  detained  for  examination.  Rogers 
V.  Rogers,  3  Paige,  460.  The  New  York  Superior  Court  require  the  witnesses  to  be 
named  if  this  be  requested  by  the  opposite  party.  Jones  v.  Van  Ranst,-3  Hall's  Rep.  530. 
Indeed,  their  names  should  always  be  specified  in  the  affidavit  of  attendance.  La  Farge 
V.  Luce,  1  Wend.  73.  Por  the  manner  of  taxation  in  North  Carolina,  see  Thompson  v. 
Hodge,  3  Hawks,  318.  In  Massachusetts,  the  certificate  of  the  witness  is  received,  unless 
something  suspicious  appear  on  its  face.  Cook  v.  Holmes,  1  Mass.  R.  395.  Witnesses 
first  subpoenaed  and  paid  by  the  failing  party  were  again  subpoenaed  by  the  prevailing 
party,  and  paid,  they  concealing  from  him  the  first  payment ;  yet  the  latter  was  allowed 
his  money  so  disbursed,  on  taxation,  though  they  were  not  called  for  him  at  the  trial. 
Benson  v.  Schneider,  1  Moore,  76 ;  S.  C,  7  Taunt.  337.  In  North  Carolina,  a  witness  sub- 
poenaed by  each  party  is  entitled  to  compensation  from  each.  Peace  v.  Person,  1  Murph. 
R.  188.  In  England,  it  is  held  that  the  party  should  not  be  allowed  fees  for  witnesses 
which  he  has  not  actually  paid.  Lopes  v.  De  Tastet,  3  Brod.  &  Bing.  393.  But  clearly 
that  case  cannot  be  law,  where  the  witness's  fees  are  fixed  by  statute.  The  charge  denied 
in  the  case  cited  was  £500  for  a  single  witness. 

A  question  often  arises  on  taxation,  whether  witnesses  are  unnecessarily  subpoenaed  or 
examined.  In  De  Benneville  v.  De  Benneville  (1  Bin.  46),  the  prothonotary  taxed  the 
fees  of  the  plaintiff's  witnesses  at  $162.  On  motion  to  retax,  it  was  stated  that  eight 
witnesses,  whom  he  had  subpoenaed,  were  neither  examined  nor  called  ;  and  that  two 
others  were  examined  and  called  solely  by  the  defendant.  In  answer,  it  was  said  several 
witnesses  were  called  to  prove  points  unexpectedly  conceded  on  the  trial ;  and  per  Smith 
J.,  "  I  examined  this  question  a  long  time  since,  and  this  was  the  result ;'  a  witness  sub- 
poenaed, though  not  examined,  has  a  right  to  payment ;  so,  if  examined,  though  not 
subpoenaed.  A  party  has  a  right  to  call  as  many  witnesses  as  he  thinks  are  neces- 
*813  sary  to  make  out  his  case.  Where  there  is  oppression,  it  must  be  proved,  and  *the 
court  will  lay  their  hands  upon  it ;  but  it  is  not  to  be  presumed."  And  per  Ship- 
pen,  C.  J.,  "  There  must  be  proof  of  oppressinn,  which  does  not  seem  to  ba  the  case  here  " 
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And  the  taxation  was  confirmed.    S.  C,  3  Yeate's  R.  558.    The  fees  of  witnesses  attending 
to  be  examined  ex  parte,  will  not  be  taxed.    Clason  v.  Shotwell,  12  John.  R.  512. 

The  English  courts  act  on  the  same  principle  with  De  BenneviUe  v.  De  Benneville.  And 
md.  Mount  v.  Larkins,  8  Bing.  195.  In  Adamson  v.  Noel  (2  Chitt.  R.  200),  costs  for  a  wit- 
ness subpcEnaed  in  good  faith,  were  taxed  for  the  plaintifii  though  he  discoyered  just 
before  the  trial  that  the  witness  would  swear  directly  against  him.  "  Otherwise,"  say  the 
court,  "  an  issue  would  in  all  cases  to  be  tried  before  the  master,  whether  the  witness  be 
material  or  not."  An  affidavit  may  be  received  that  the  party  thought  him  material. 
Hutchins  v.  Eden,  3  Harr.  &  M'Henry's  R.  101.  So  in  Rushworth  v.  Wilson  (5  B.  &  C. 
267),  which  was  slander,  to  be  tried  on  the  general  issue,  the  master  allowed  for  witnesses 
from  the  country,  who  came  to  speak  generally  to  the  character  of  the  plainti  :  The 
pltantiff  withdrew  his  record,  and  on  taxation  against  him,  it  was  objected  that  such  evi- 
dence was  not  admissible  u}x>n  that  issue.  Cur. :  "  If  there  were  reasonable  grounds  for 
supposing  the  evidence  of  the  witnesses  in  question  would  be  admissible,  the  master  might 
fairly  exercise  his  discretion  in  allowing  their  expenses  against  the  plaintiff.  There  cer- 
tainty was  sufficient  doubt  in  this  case  to  make  the  allowance  of  those  costs  proper.  Vid. 
also  Commonwealth  v.  Wood,  3  Binn.  414.  In  slander,  the  plaintiff  is  entitled  to  tax  for 
two  witnesses  to  prove  the  words  and  two  for  each  repetitition  of  them.  Bird  v.  Rouse,  1 
N.  Car.  Law  Repository,  384.  The  case  goes  on  the  local  statute  of  North  Carolina.  In 
other  respects,  upon  the  question  of  materiality,  on  taxation  the  courts  of  that  State  act 
substantially  on  the  Pennsylvania  and  English  rules.  Venable  v.  Martin,  Id.  515  ;  Car- 
penter V.  Taylor,  3  N.  Car.  Law  Repository,  265,  generally  cited  as  2  Taylor.  In  New 
York,  where  the  fees  of  forty  vritnesses  to  support  general  character  in  slander  were 
taxed,  being  the  number  in  attendance,  two  only  being  sworn,  the  court  reduced  the  tax- 
ation to  ten.  Irwin  v.  Deyo,  2  Wend.  285.  *  *  The  case  does  not  profess  to  lay  dovni 
the  general  rule,  but  is  decided  on  its  special  circumstances.  *  *  (See  late  cases,  Barnet 
v.  The  State,  34  Ala.  74 ;  Davis  v.  Melvin,  1  Carter  (Ind.)  136 ;  Brookshire  v.  Brookshire, 
8  Ired.  74  ;  11  Id.  55).  Fees  for  witnesses  who  do  not  attend  the  trial,  will  not  be  taxed 
at  any  rate.  Williams'  Lessee  v.  Henderson,  1  Tennessee  R.  424 ;  Booth  v.  Smith,  5  '^ 
Wend.  107,  109.  And  in  South  Carolina,  a  party  cannot  claim  costs  for  the  attendance  of 
a  surveyor,  after  the  first  court,  in  an  action  of  trespass  to  try  title,  unless  he  have  sub- 
poenaed him.  Nicklin  v.  Morrow,  1  Const.  R.  474.  As  to  the  compensation  of  witnesses 
in  Louisiana,  see  M'Fall's  Case,  2  Martin,  171,  and  Shaddock's  Case,  Id.  207.  These  relate 
to  witnesses  recognized  in  criminal  cases.  But  they  are  material  in  a  more  general  view, 
in  respect  to  travel  and  attendance.  M'Fall  was  at  New  Orleans  on  a  trading  voyage 
from  Kentucky ;  and  recognized  and  detained  tiU  the  trial,  not  having  time  to  go  home. 
His  per  diem  fees  were  allowed  from  the  date  of  his  recognizance ;  but  not  mileage  ;  the 
statute  being  "for  every  mile  they  shall  necessarily  ride  going  and  coming."  His  necessity 
of  returning  home  was  not  on  account  of  his  being  detained  as  a  witness,  say  the  court. 
As  to  attendance,  the  English  part  of  the  statute  allowed  for  each  day  they  (vritnesses) 
shall  be  detained  on  the  trial  of  any  cause."  The  French  part  was,  qu'its  seront  detenns 
pre»  du  tribunal;  "  for  every  day  they  shall  be  detained  Tiear  the  court."  The  first,  the 
court  said,  allowed  for  every  day's  actual  attendance  on  the  trial ;  the  second,  for  every 
day's  detention.  So  the  vritness's  case  came  literally  vrithin  the  latter  part.  In  the 
second  case,  after  the  witness,  a  resident  at  New  Orleans,  had  given  up  her  business,  and 
made  arrangements  to  remove  to  the  Havana,  she  was  deprived  by  the  recognizance  of 
sailing  in  the  vessel  wherein  she  had  taken  passage.  The  court  denied  the  per  diem 
allovrance  for  detention  ;  for,  say  they,  Havana  was  not  so  much  her  place  of  residence  as 
New  Orleans. 

In  Lonergan  v.  Roy.  Exch.  Insurance  (7  Bing.  725,  729),  an  item  of  £533  was  allowed 
on  taxation  as  the  expenses  and  compensation  for  loss  of  time  of  a  foreign  witness,  sent 
for  in  good  faith  from  Havana  to  England ;  though  a  commission  had  actually  issued,  on 
which  he  might  have  been  examined.  And  the  expenses  of  detaining  the  witness  in 
England  was  allowed,  though  he  might  have  been  examined  on  interrogatories.  See 
also  Mount  v.  Larkins,  8  Bing.  195.  But  the  courts  discountenance  the  taxation  of  large 
sums  agreed  to  be  given  to  witness  for  attendance.    Cummins  v.  Leeds,  1  Irish  T.  R.  467. 

As  to  the  taxation  of  witnesses'  fees  in  Kentucky,  vide  Ellison  v.  Stephenson,  6  Monroe, 
271. 

Where,  on  the  defendant's  motion,  a  cause  was  put  off,  on  the  terms  that  either  party 
might  examine  the  witness  on  interrogatories,  which  was  done  ;  and  then  he  was  detained, 
attended  and  was  examined  viva  voce  by  the  plaintiff,  who  obtained  a  verdict ;  held,  that 
though  the  plaintiff  might  claim  for  such  attendance,  &c.,  yet  the  defendant  ought  to  be 
allowed  his  expense  of  examining  on  interrogatories.    Patterson  v.  Evams,  1  Chitt.  R.  89. 

For  the  manner  in  which  a  witness  is  to  assert  his  right  to  fees  in  South  Carolina,  see 
Barley  ads.  Clement,  2  M'Cord,  244. 

Ordinarily,  a  witness  accessible  by  subpoena,  cannot  recover,  even  on  a  special  promise 
of  the  party  to  pay  him  for  loss  of  time  in  attending  a  trial.  It  is  his  duty  to  attend  on 
the  subpoena,  and  give  evidence,  on  being  paid  his  legal  expenses.  Collins  > .  Qodefroy,  1 
Barnw.  &  Adolph.  950  ;  WiUis  v.  Peckham,  4  Mo.  300.  And  see  Bayley  v.  Beaumont,  11 
Mo.  497,  498,  and  the  cases  there  cited. 
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*814  *  Writ  of  subpmna  duces  tecum.  If  a  witness  has  in  his  possession 
any  deeds  or  writings,  which  are  required  at  the  trial,  a  special  clause 
must  be  inserted  in  the  subpoena,  called  a  duces  tecum,  commanding 

*815     him  to  bring  them  with  him.  (1)   When  *the  writings  are  in  possession 

In  New  York,  every  person  who  shall  he  duly  subpcenaed,  and  fail  to  attend  In  a  civil 
action,  is  deemed  guilty  of  a  contempt,  is  liable  to  the  party  grieved  for  the  loss,  hindrance, 
and  all  other  damages  sustained  by  the  failure,  besides  forfeiting  absolutely  to  the  party 
grieved  $50  penalty.  2  R.  S.  pp.  400,  401,  §  43.  Besides,  an  action  on  the  case  lies  at 
common  law,  for  non  attendance  m  any  court,  notwithstanding  the  statute  may  impose  a 
fine  to  the  public.  Hasbrouck  v.  Baker,  10  John.  R.  348.  It  is  therefore  well  presumed 
by  Judge  Conkling,  that  it  lies  for  a  default  in  the  United  States  courts.  Conkling's 
Pr.  264. 

(The  witness  having  been  duly  subpoenaed,  and  paid  his  fees,  is  answerable  for  the 
penalty  given  by  statute  and  for  the  damages  sustained  in  consequence  of  his  non-atten- 
dance (Hurd  V.  Swan,  4  Denio  R.  75) ;  the  action  is  given  to  the  aggrieved  party,  so  that 
to  entitle  the  plaintiff  to  recover,  it  must  appear  that  the  witness  was  material,  and 
that  damage  resulted  fi'om  his  non-attendance.  Courtney  v.  Baker,  3  Denio  R.  27.  The 
statute  giving  the  penalty  is  to  be  strictlv  construed,  like  other  penal  statutes.  State  v. 
Mil,  2  Sneed  (Tenn.)  414.     See  Lane  v.  Cole,  12  Barb.  (N.  Y.)  680.) 

(1)  Note  531.  —  The  form  of  the  writ  is  the  same  as  the  common  subpoena,  down  to  the 
day  of  trial,  where  add,  "  and  also  that  you  bring  with  you  and  produce,  at  the  time  and 
place  aforesaid,  a  certain  deed  or  instrument  in  writing,  bearing  date,  &c."  (describing  the 
thing  to  be  produced)  "  then  and  there  to  testify  and  show  all  and  singular  those  things 
which  you  or  either  of  you  know,  or  the  said  deed  or  instrument,"  (or  other  thing 
described)  "  doth  import,  of  and  concerning  a  certain  cause  now  depending,  &c."  (as  in 
the  common  subpoena.)  Vide  Amey  v.  Long,  9  East,  473,  where  a  subpoena  to  produce  a 
sheriff's  warrant  and  instructions  upon  a  Tion  omittas  testatum,  fi.  fa.  is  set  forth. 

The  ticket  is  of  course  to  be  varied  accordingly  ;  and  so  of  the  subsequent  proceedings 
to  punish  for  a  contempt,  or  by  action  to  recover  damages  for  not  producing  the  paper 
required.  The  service  is  in  the  same  form  as  in  the  case  of  the  ordinary  subpoena ;  fees 
to  the  witness  the  same ;  and  as  there  is  ordinarily  no  formal  default  for  not  producing 
the  paper  entered  by  the  clerk,  it  is  necessary  to  state  this  fact  in  the  affidavit  for  obtain- 
ing the  attachment. 

An  attachment  ad  testificandum  et  duces  tecum,  where  the  witness  appears,  but  refuses 
or  neglects  to  produce,  seems  not  to  be  provided  for ;  though  perhaps,  on  his  being  sworn, 
and  failing  in  a  proper  case  to  produce,  the  circuit  judge  might  allow  the  plaintiff,  it 
appearing  that  he  acted  in  good  faith,  to  withdraw  a  juror,  as  was  allowed  in  The  People 
V.  C.  P.  of  New  York  (8  Cowen,  127),  on  account  of  an  inadvertent  failure  of  testimony  ; 
and  then  proceed  by  attachment,  imposing  such  terms  as  would  compel  the  production  of 
the  paper  sought.  Or  perhaps  the  principle  of  Hooper  v.  Smith  (1  Mo.  &  M.  115),  allow- 
ing a  witness  to  be  called  before  the  jury  are  sworn,  on  calling  the  cause,  might  be  applied 
to  a  calling  of  the  vpitness ;  and,  on  his  appearing,  asking  him  for  the  paper ;  and  on  his 
admitting  its  absence,  then  proceeding  by  attachment.  This  practice  has  not,  however, 
been  sanctioned  by  any  adjudication. 

Ordinarily,  the  question  whether  the  witness  is  bound  to  obey,  and  produce  the  partic- 
ular paper,  will  be  considered  when  he  is  sworn,  or  when  brought  up  on  attachment.  Per 
Lord  Ellenborough,  C.  J.,  in  Amey  v.  Long,  9  East,  485,  486  :  Bradshaw  v.  Bradshaw, 
Russ.  &  Mylne,  358. 

In  general,  a  witness  is  bound  to  produce  a  paper,  as  he  is  to  answer  a  question,  though 
it  may  make  against  his  interest ;  and  in  all  cases,  the  court  in  its  discretion,  and  not  the 
witness,  is  to  determine  whether  he  shall  be  compelled  to  produce  it.  They  refused  to 
require  this,  where  the  object  was  to  obtain  a  paper  which  the  party  had  agreed  should 
remain  in  the  hands  of  the  witness  for  a  particular  purpose,  which  the  object  of  the  sub- 
poena was  to  change.    Bull  v.  Loveland,  10  Pick.  Rep.  9. 

For  some  of  the  eases  in  which  a  witness  having  the  custody  of  papers  cannot  be 
required  to  produce  them,  see  a  subsequent  note  of  this  chapter. 

The  attorney  of  a  third  person,  holding  a  paper  as  such,  is  not  bound  to  produce  it,  and 
the  party  may  therefore  go  into  secondary  evidence.     Ditcher  v.  Kenrick,  1  Car.  &  P.' 356. 

Otherwise,  where  the  Court  of  Chancery  ordered  a  paper  to  be  deposited  with  a  party's 
attorney,  which  was  no  part  of  his  title ;  for  the  party  himself  might  have  been  com- 
pelled to  produce  it.  Doe  ex  dem.  Courtail  v.  Thomas,  9  B.  &  C.  288.  The  party's  attor- 
ney cannot  be  compelled  to  produce  a  paper  against  him  which  was  received  professionally, 
though  in  respect  to  another  cause  than  the  one  on  trial.    Parker  v.  Yates  12  Mo.  520. 

A  deed  or  other  paper  produced  and  left  with  the  clerk  under  a  subpoena  will  be  deliv- 
ered out  to  the  person  to  whom  it  belongs.    Carter  v.  Graves,  1  Dev.  74. 

As  to  particularity  of  description,  the  general  clause,  to  produce  all  letters,  papers,  and 
documents  touching  or  concerning  the  matter  in  dispute,  can  hardly  be  relied  on,  '  The 
paper  should  be  described.    Such  a  general  notice  to  an  attorney,  given  with  a  view  to 
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of  the  adverse  party  or  his  attorney,  notice  should  be  given  to  produce 
them ;  and  if,  alter  proof  of  a  reasonable  notice,  they  are  refused,  secon- 
dary evidence  of  the  contents  will  be  admitted.  (1) 

elicit  a  letter  in  his  hands,  or  lay  the  foundation  of  oral  evidence,  was  held  insufficient  by 
Best,  C.  J.  France  v.  Lucy,  Ey.  &  Mo.  N.  P.  Cas.  341.  *  *  And  see  ante,  in  the  notes  to 
Chapter  7,  on  giving  secondary  evidence  of  the  contents  of  deeds,  &c.  *  * 

(A  party  to  the  action  may  now  be  compelled  under  process  of  snbpana  duces  tecum,  to 
appear  and  produce  books  and  papers  In  the  same  manner  as  any  other  witness.  Code  of 
N.  Y.  §  390 ;  Bonesteel  v.  Lynde,  8  How.  Pr.  B.  226.  A  failure  to  obey  the  subpoena,  by 
producing  the  books  required,  will  subject  the  witness  to  an  action  for  damages.  Lane  v. 
Cole,  12  Barb.  680.     See  sections  390  and  394  of  the  Code,  and  cases  there  cited.) 

For  the  form  of  a  svjypana  duces  tecum  and  the  ticket,  see  also  that  recommended  by 
Mr.  Chitty,  3  Chitty's  Gen.  Prac.  829,  n.  v.  For  the  form  in  the  English  courts  of  equity, 
see  Gresley's  Bq.  Ev.  75,  n.  p. 

It  bas  been  recommended  that  the  subpoena,  in  addition  to  the  usual  clause,  should  in 
express  terms  require  the  witness  to  sea/rch;  as  this  would  prevent  anot  unfrequent  excuse 
that  the  witness  was  unaware  that  it  was  his  duty  to  search.  See  8  Chitty's  Qen.  Prac. 
828.  We  are  not  apprised  of  any  decision,  however,  showing  that  such  extraordinary 
requisition  is  necessary  even  for  the  purpose  mentioned.  A  subpoena  to  attend  merely, 
does  not  lay  the  witness  under  an  obligation  to  search,  or  bring  with  him  any  documents, 
even  though  he  be  at  the  same  time  served  with  a  notice  to  produce.  Id.  830 ;  Parry  v. 
May,  1  Mood.  &  Rob.  279. 

It  is  believed  that  this  writ  generally  issues  of  course.  But  in  Pennsylvania  it  is  said 
not  to  be  warranted,  without  a  special  application.  Per  Tilghman,  C.  J.,  in  Gray  v.  Pent- 
land,  2  Serg.  &  Rawle  31. 

(1)  Note  532. — Waring  v.  Warren,  1  John.  R.  340.  Where  a  paper,  on  which  the  action 
is  founded,  is  in  possession  of  the  opposite  side,  and  the  party  has  not  given  notice  to  pro- 
duce it,  whereby  to  entitle  himself  to  prove  its  contents,  he  will  be  nonsuited.  Dobbins 
V.  Watkins,  Col.  Cas.  38  ;  Rogers  v.  Van  Hoesen,  12  John.  R.  221,  S.  P.  But  a  notice  to 
produce  the  former  notice  is  unnecessary.    Eisenhart  v.  Slaymaker,  14  Serg.  &  Rawle,  153. 

The  notice  will  be  insufficient,  if  it  be  entitled  in  a  wrong  cause  (1  Starkie's  C.  61, 
cited  in  Stark.  Ev.  976,  note/) ;  but  I  do  not  find  the  case.  Probably  it  must  depend 
on  the  question  whether  it  will  mislead. 

Notice  to  produce  a  paper  on  the  trial  of  a  cause,  without  referring  to  any  particular 
circuit,  is  not  spent  by  the  cause  not  being  tried  at  the  next  circuit,  but  extends  to  any 
subsequent  time  of  trial,  whenever  it  should  take  place.  Jackson  ex  dem.  Burr  v.  Shear- 
man, 6  John.  B.  19.  It  seems  that  the  notice,  in  New  York,  must  be  in  writing.  Rule 
10,  of  the  Supreme  Court,  adopted  at  October  Term,  1829.  The  notice  should  describe 
the  paper  sought;  and  not  be  merely  in  general  terms ;  as  all  papers  relating  to  the  bill 
or  debt  in  question.  France  v.  Lucy,  Ry.  &  Mo.  N.  P.  Cas.  341.  But  where  a  copy  of  the 
paper  required  was  annexed  to  the  notice,  though  it  appeared  by  the  testimony  of  wit- 
nesses, that  the  supposed  copy  materially  diflfered  from  the  original,  in  one  particular ;  it 
was  held,  that  the  notice  was  sufficient  to  entitle  the  party  to  give  parol  evidence  of  the 
original,  it  being  manifest,  from  all  the  circumstances,  that  the  adverse  party  must  have 
understood  what  paper  was  intended  to  be  referred  to  in  the  notice.  Bogart  v.  Brown,  5 
Mass.  R.  18. 

The  courts  of  the  United  States  have  the  same  power,  on  motion  after  due  notice,  to 
compel  parties  to  produce  books  and  writings  in  their  possession  or  power,  as  the  Court 
of  Chancery. 

If  a  plaintiff  refuse  to  comply  with  an  order  to  produce  books  or  writings,  they  have 
power  to  nonsuit  him  ;  and  if  a  defendant  refuse  to  comply  with  such  an  order,  they  may 
give  judgment  against  him  by  default.  2  E.  L.  of  U.  S.  63,  §  15.  The  Supreme  Co^jrt  of 
the  state  of  New  York  has  a  similar  power.  2  R.  S.  199.  If  a  party  refuse  to  comply 
with  any  order  for  such  discovery,  the  court  may  nonsuit  him,  or  may  strike  out  any  plea 
or  notice  he  may  have  given,  or  may  debar  him  from  any  particular  defense  in  relation  to 
which  such  discovery  is  sought.    Id.  200. 

But  for  this  doctrine  at  large,  see  post.  Chap.  10,  Sect.  1.  It  is  barely  hinted  at  here,  as 
in  the  text,  from  its  intimate  connection  with,  and  illustration  of  the  duces  tecum  process. 

*  *  By  the  Code  of  Practice  (as  amended  by  Laws  of  New  York,  1849),  §  388,  a  party 
may  be  required  to  admit  a  paper  to  be  genuine,  or  pay  the  expense  of  proving  it.  *  * 

Note  538. — The  act  of  Congress  of  September  24,  1789,  §  15,  cited  supra  in  the  last 
note,  does  not  designate  whether  the  notice  shall  be  given  to  the  party  or  his  attorney. 
But  the  court  will  always  keep  the  cause  under  their  control  for  the  purposes  of  substan- 
tial justice,  and  never  suffer  either  party  to  be  entrapped.  Geyger's  Lessee  v.  Geyger,  2 
DaUas,  333.     See  N.  Y.  Code,  §  417. 

In  New  York,  the  notice  to  produce  papers  must  be  served  on  the  attorney,  where  one 
is  employed.  Rule  10,  of  Supreme  Court,  adopted  at  the  October  term,  1829,  contrary  to 
the  English  rule  of  law,  which,  according  to  Starkie  and  other  writers  on  evidence. 
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*816     *  Writs  compulsory.    This  writ  of  subpoena  duces  tecum,  as  well  as 

the  other  writ  of  subpoena  ad  testificandum,  is  compulsory  upon  the 

witness.     And  though  it  will  be  a  question  for  the  consideration  of  the 

jndgff  at  the  trial,  whether  in  any  particular  case  the  aictual  production  of 

writings  should  be  enforoed,(l)  yet  the  witness  ought  always  to  have  them 

ready  to  be  produced,  if  required,  in  obedience  to  the  judicial  mandate.  (2) 

From  the  earliest  times,  our  courts  of  law,  in  order  to  give  effect  to  their 

proceedings,  have  resorted  to  these  compulsory  measures  for  the  pro- 

*817     duction  of  evidence  —  *measures  obviously  essential  to  the  existence 

and  constitution  of  courts  of  justice.  (3) 

^ect  of  non-compliance.  If  a  witness,  who  has  been  served  with  a  writ 
of  subpoena,  has  delivered  the  papers,  in  fraud  of  the  subpoena  to  the  oppo- 
site party,  who  does  not  produce  them,  secondary  evidence  may  be  given 
of  them  without  a  previous  notice  to  produce.  (4)  So,  if  the  witness  sub- 
poenaed to  produce  a  document  decline  to  produce  it  for  a  sufficient  reason, 
secondary  evidence  of  its  contents  may  be  given.  (5)  And  a  witness  who 
has  a  document  in  court,  though  not  subpoenaed  to  produce  it,  is  bound  to 
produce  it  if  required,  unless  he  has  a  valid  excuse  for  so  doing; (6)  but,  in 
such  a  case,  if  he  have  a  valid  excuse  for  not  producing  it,  secondary  evi- 
dence of  its  contents  will  not  be  admitted.  (7) 

Regulations  as  to  costs  of  proving  documents.  Some  rules  have  been 
made  in  modern  times  by  the  courts  to  diminish  the  expense  of  proving 
written  documents.  By  a  rule  of  Hilary  term,  2  Wm.  IV  (A.  D.  1832),  (8) 
it  is  ordered,(9)  "  that  the  expense  of  a  witness,  called  only  to  prove  the 
copy  of  any  judgment,  writ  or  other  public  document,  shall  not  be  allowed 
in  costs,  unless  the  party  calling  him  shall,  within  a  reasonable  time  before 
the  trial,  have  required  the  adverse  party,  by  notice  in  writing,  and  pro- 
duction of  such  copy,  to  admit  such  copy,  and  he  shall  have  refused  or 
neglected."  Another  rule,  promulgated  at  the  same  time,(10)  applies  to  the 
expense  of  a  witness  called  to  prove  any  written  instrument  stated  upon 
the  pleadings.  In  the  latter  case,  however,  a  summons  (11)  to  admit  the 
execution  must  be  taken  out  before  a  judge,  who  has  power  to  give  a  party 
the  right  to  his  costs  of  such  proof,  not  only  if  the  party  refuses  to  make 
an  admission,  but  also  if  he  does  not  think  it  reasonable  to  require  it. 
Neither  of  these  rules  give  any  new  right  to  costs  ;  they  merely  restrict  the 
right  of  the  successful  party  to  his  costs,  if  he  has  not  observed  their  pro- 
visions. (12) 

allows  it  to  be  served  on  the  party  or  his  attorney.  The  case  of  the  Attorney-General  v. 
Le  Merchant,  referred  to  in  the  text,  strongly  intimates  that  the  notice  should  be  to  the 
attorney  in  England.    *  *  See  ante,  in  the  notes  to  Chap.  7.  *  * 

(1)  See  Pickering  v.  Noyes,  1  B.  &  C.  263  ;  Harris  v.  Hill,  8  Stark.  E.  140 ;  R.  v.  Upper 
Boddington,  8  D.  &  R.  736  ;  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  K.  448 ;  Doe  d.  Gilbert  v 
Rose,  7  M.  &  W.  102 ;  Kemp  v.  King,  2  Mo.  &  R.  437  ;  S.  C,  Car.  &  M.  396  ;  Doe  d.  Wynd- 
harriiv.  Date,  3  Q.  B.  609.    And  see  supra,  Chap.  6. 

(3)  Amey  v.  Long,  9  East,  485  ;  S.  C.,  1  Camp.  14  ;  6  Esp.  116  ;  Field  v.  Beaumont  1 
Swanst.  309  ;  R.  v.  Greenaway,  7  Q.  B.  106. 

(3)  Note  534. — Preventing,  or  using  means  to  prevent,  a  witness  from  attending  court, 
who  has  been  duly  summoned,  is  a  contempt  of  court,  which  may  be  punished  by  infor- 
mation.    Commonwealth  v.  Freely,  2  Virg.  Cases,  1. 

(4)  Leeds  v.  Cook,  4  Esp.  256. 

(5)  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  K.  448 ;  Martson  v.  Downes  1  A  &  E  31  •  S  C 
6  C.  &  P.  381 ;  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102  ;  Mills  v.  Oddy,  6  C.  &  P.  728 ;  Doe  d! 
Bowdler  v.  Owen,  8  C.  &  P.  110,  contra,  must  be  considered  as  overruled. 

(6)  Snelgrove  v.  Stevens,  Car.  &  M.  608. 

(7)  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  K.  448. 

(8)  3  B.  &  Ad.  374-893. 

(9)  Reg.  6,  Id.  892. 

(10)  Reg.  7,  Id. 

(11)  See  the  rule,  as  to  what  the  summons  must  state. 

(12)  The  Code  of  New  York  provides  that  either  party  may  exhibit  to  the  other  or  to 
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*818  *And  much  more  effectual  provision,  to  diminish  the  expense  of  prov- 
ing a  document  which  a  party  improperly  refuses  to  admit,  is  one  which 
awards,  as  a  penalty  against  him,  the  costs  of  the  proof,  whatever  may  be 
the  result  of  the  trial ;  this  is  contained  in  the  rules  of  Hilary  term,  4  W  m. 
IV  (A.  D.  1834), (1)  which  alter  materially  the  previous  law  of  costs.  The 
judges  were  empowered  to  make  the  latter  rules  by  the  stat.  3  &  4  Wm. 
rV,  c.  42,  §  15.  The  effect  of  them  is  that,  if  a  party,  upon  receiving  notice 
of  an  intention  to  offer  in  evidence  the  written  or  printed  documents 
described  in  the  notice,  shall  refuse  to  do  so,  and  a  judge,  upon  a  summons 
taken  out,  shall  think  he  ought  reasonably  to  be  required  to  admit  them, 
he  will  be  subject  to  pay  the  costs  of  the  proof  made  necessary  by  his  refu- 
sal, whatever  may  be  the  result  of  the  cause.  (2)  It  is  in  the  discretion  of 
the  judge,  before  whom  the  summons  is  taken  out,  to  give  the  costs  of  the 
application  and  inspection.  (3)  If  the  party  who  produces  the  documents  in 
evidence  shall  not  have  required  the  other  party  to  admit  them,  or  if  the 
judge  shall  not,  by  indorsement  upon  the  summons,  have  declared  that  he 
did  not  think  it  reasonable  to  require  the  admission  of  the  writings,  the 
costs  of  proof  will  not  be  allowed.  The  admission  of  documents  under  these 
rules  merely  dispenses  with  the  necessity  of  proving  them,  and  waives  no 
right  of  objecting  to  the  admissibility  of  them,  when  proved.  (4) 

Service  of  subpoena.    The  writ  of  subpoena,  when  sued  out,  is  to  be  regu- 
larly served  on  the  witness ;  and,  as  only  four  witnesses  can  be  included  in 
one  writ  of  subpoena,  (5)  several  writs  are  frequently  necessary.     In 
*819     order  to  save  *expense,  it  is  settled  that  service  of  a  ticket,  contain- 
ing the  substance  of  the  writ,  will  be  as  effectual  as  service  of  the 
writ  itself  (6) 

his  attorney,  at  any  time  before  the  trial,  any  paper  material  to  the  issue,  and  request  an 
admission  in  writing  of  its  genuineness ;  and  if  he  fail  to  give  the  admission  within  four 
days,  and  the  paper  be  proved  on  the  trial,  he  must  pay  the  expenses  of  proving  it ;  nnless 
it  appear  to  the  court  that  there  were  good  reasons  for  the  refusal.  §  388.  The  same 
section  gives  to  the  court,  or  a  judge  thereof,  power  to  order  the  inspection  of  books, 
papers  and  documents,  with  the  privilege  of  taking  copies  thereof;  and  confers  the 
authority  to  enforce  the  order.  This  provision  does  not,  however,  supersede  the  provi- 
sions of  the  Revised  Statutes  on  the  subject ;  a  party  may  proceed  under  either  ;  under 
the  Revised  Statutes  as  a  matter  of  right  in  the  cases  specified,  and  under  the  Code  where 
the  court  or  judge  sees  it  proper  to  grant  the  application.  Gould  v.  McCarthy,!  Kernan, 
575  ;  13  How.  Pr.  427. 

(1)  5  B.  &  Ad.  Ap.  xiv-xix. 

(2)  Reg.  20,  5  B.  &  Ad.  Ap.  xvii.  See  the  rule  and  the  form  therein  given  for  the 
description  of  the  documents  intended  to  be  given  in  evidence. 

(8)  Id. 

(4)  It  is  presumed  that  this  is  quit?  clear  upon  the  language  of  the  rules  ;  all  doubt, 
however,  is  removed  by  the  form  of  the  notice  given  in  the  rules,  which  is  to  admit  "  sav- 
ing all  j  ust  exceptions  to  the  admissibility  of  such  documents  as  evidence."    Id.  xvill. 

(5)  1  Cowp.  846. 

Note  535.  —  The  doctrine  contained  in  the  text,  that  the  names  of  four  witnesses  only 
should  be  included  in  one  writ  of  subpoena,  is  recognized  in  the  case  of  Erwin  v.  Martin 
(2  Wend.  250),  where  a  party  is  permitted  to  charge  for  the  engrossing  and  seal  of  as 
many  subpoenas  as  are  used,  allowing  one  to  every  four  witnesses. 

(6)  Goodwin  v.  West,  Cro.  Car.  522,  540 ;  S.  P.,  Maddison  v.  Shore,  5  Mod.  355. 

Note  536. — ^A  subpoena  ticket  to  appear  at  a  term  of  the  Supreme  Court,  though  not 
mentioning  the  place  where  it  was  to  be  held,  was  adj  udged  sufficient.  People  v.  Van 
Wyck,  2  Caines'  R.  333.  And  it  will  be  good,  although  the  witness  is  directed  to  attend 
at  the  term,  and  the  indictment  on  which  he  was  summoned  to  testify,  was  in  the  Oyer 
and  Terminer.  Id.  See  further  ante,  note  529.  But  it  is  conceived  that  in  such  case,  if 
the  error  were  calculated  to  mislead,  the  rule  would  be  different.    2  Dunl.  Pr.  333. 

"  The  service  of  a  subpoena  issued  out  of  any  court,  to  compel  the  attendance  of  any 
witness,  shall  be  made  as  follows : 

"  1.  The  original  writ,  under  the  seal  of  the  court  issuing  the  same,  shall  be  exhibited 
to  the  witness. 

"  2.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be  delivered  to  the 
witness. 
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Sow  and  when  served.  The  writ  or  ticket  should  be  served  personally 
on  the-witness,(l)  and  in  reasonable  time  before  the  day  of  trial,  that  he  may 
suffer  the  less  inconvenience  from  his  attendance  on  the  court.  (2)  Notice 
to  a  witness  in  London  at  two  in  the  afternoon,  requiring  him  to  attend  the 
sittings  at  Westminster  in  the  course  of  the  same  evening,  has  been,  held  to 
be  too  late; (3)  so,  likewise,  has  a  service  in  the  morning  to  attend  in  the 
afternoon  of  the  same  day.  (4)  But  this  principle  does  not  apply,  where 
the  person,  upon  being  served,  admits,  either  expressly  or  impliedly,  that 
the  service  is  in  time.  (5) 

It  has  been  said,  that  if  the  witness  whose  attendance  is  required,  be  a 
married  woman,  it  will  be  necessary  to  serve  the  subpoena  upon  her  person- 
ally, and  the  tender  of  the  expenses  should  be  made  to  her,  (6)  and  not 
*820  *to  her  husband.  If  a  case  appointed  for  one  sitting  be  made  a 
remanet,  the  subpoena  must  be  re-sealed  and  re-served.  (7) 

Privilege  from  arrest  on  civil  process.  Witnesses,  as  well  as  the  parties 
in  a  suit,  are  protected  by  courts  of  justice,  and  privileged  from  arrest  on 
civil  process,  during  the  necessary  time  consumed  by  them  in  going  to  the 
place  where  their  attendance  is  required,  in  staying  there  for  the  pur- 
pose of  such  attendance,  and  in  returning  thence.  (8)     And,   in   ordinary 

"  3.  The  fees  allowed  by  law  to  such  witness  for  traveling  to  and  returning  from  the 
place  where  he  is  required  to  attend,  and  the  fees  allowed  for  one  day's  attendance,  shall 
be  paid  or  tendered  to  suck  witness."    3  B.  S.  of  N.  T.  400. 

The  sum  necessary  as  a  tender  in  the  United  States  courts,  is  $1.35  for  one  day's  attend- 
ance, and  ten  cents  for  each  mile  of  the  distance  between  the  residence  of  the  witness  and 
the  place  where  the  court  is  to  be  held.    8  R.  Laws  U.  S.  133,  §  6  ;  Conkling's  Pr.  366. 

(l1  Smalt  V.  Whitmill,  3  Stra.  1054 ;  S.  P.,  Wakefield's  Case,  Rep.  temp.  Hard.  313. 

(3)  Hammond  v.  Stewart,  1  Stra.  509. 

Note  537. — See  Conklings's  Pr.  265,  366.  Where  a  witness  resided  twenty-four  miles 
from  the  assize  town,  and  his  expenses  were  not  tendered  to. him  (that  is  the  act  of  serv- 
ing the  subpoena  complete)  till  the  evening  before  the  trial,  the  court  refused  to  grant  an 
attachment.  Holme  v.  Smith,  1  Marsh.  410.  (See  Dickenson  v.  Kincaid,  11  Humph.  73.) 
*  *  And  see  pott,  note  555.  *  * 

(3)  2  Tidd  Pr.  806. 

(4)  Barber  v.  Wood,  2  Mo.  &  R.  172. 

(5)  See  Maunsell  v.  Ainsworth,  8  Dowl.  P.  C.  869  ;  Jackson  v.  Seager,  2  Dowl.  &  L.  13. 
As  to  service  on  a  person  present  in  court,  see  Doe  d.  Jupp  v.  Andrews,  3  Cowp.  845  ; 
Pitcher  v.  King,  3  Dowl.  &  L.  755.  And  see  further  Bowles  v.  Johnson,  1  W.  Bl.  36  ; 
Blackburne  v.  Hargreave,  3  Lew.  C.  C.  259. 

(6)  Goodwin  v.  West  (Cro.  Car.  522,  540 ;  S.  C,  1  Jones,  430)  is  usually  referred  to  as 
the  authority  for  this  position,  but  in  the  report  in  Croke  no  such  point  appears,  the  ser- 
vice being  stated  to  have  been  on  the  wife,  and  the  tender  of  expenses  made  to  her.  In 
the  report  by  Jones,  the  facts  are  differently  stated,  viz :  that  the  service  and  tender  were 
made  to  the  defendant  in  the  suit  for  the  penalty,  an^  that,  upon  objection  being  made 
that  the  party  ouglxt  to  be  served,  the  court  overruled  it.  This  latter  report  is  inconsis- 
tent and  unintelligible.  The  report  in  Croke  shows  that  service  and  tender  to  the  wife 
would  be  suflBcient,  and  it  is  no  authority  for  saying,  that  the  service  on  the  husband 
would  be  insuflficient.  It  is  evidently  safer  to  pursue  that  course  which  has  been  held 
good,  viz  :  to  serve  the  wife  with  the  writ,  and  tender  her  the  expenses. 

(7)  Sydenham  v.  Rand,  3  Tidd  P.  E.  805  ;  S.  C,  3  Doug.  439.  And  see  Barber  v  Wood 
3  Mo.  &  R.  172. 

(8)  3  Roll.  Ab.  273  ;  Lightfoot  v.  Cameron,  3  W.  Bl.  1113  ;  Meekins  v.  Smith  1  H  Bl 
636  ;  Randall  v.  Gurney,  3  B.  &  A.  353.     See  also  R.  v.  Wigley,  7  C.  &  P.  4. 

Note  538. — Serving  process  not  bailable,  is  not  an  arrest  within  the  rule.  It  is  like  a 
summons.  Legrand  v.  Bedinger,  4  Monroe,  539.  An  arrest  on  attachment  to  compel 
payment  of  costs,  is  an  arrest  on  civil  process  within  the  rule.  But  whether  an  arrest  on 
an  attachment  where  the  court  might  fine  and  imprison  be  so?  ouere  Snelline  v 
Watrous,  3  Paige,  314.  ^     " 

Note  539.— In  New  York  it  is  provided  by  statute,  that  "  Every  person  duly  though  in 
good  faith  subpoenaed  as  a  vritness  to  attend  any  court,  officer,  commissioner  or  referee  or 
summoned  to  attend  any  judge,  officer  or  commissioner,  in  any  case  where  the  attendance 
of  such  witness  may  by  law  be  enforced  by  attachment  or  by  commitment,  shall  be 
exonerated  from  arrest  in  any  civil  suit,  while  going  to  the  place  where  he  shall  be 
required  by  such  subpoena  to  attend,  while  remaining  at  such  place,  and  while  returning 
therefrom.  ° 
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*821  cases,  it  is  not  necesssary  for  the  *protection  of  a  witness,  that  he 
should  have  been  served  with  a  subpoena,  if,  upon  application  to  him, 
he  consented  to  attend  without'one.(l)  A  reasonable  time  is  allowed  to  the 
witness  for  going  and  returning ;  and  in  making  this  allowance  the  courts 
are  disposed  to  be  liberal.  (2)     This  privilege  extends  to  a  party  in  the  suit 

"  The  court  or  ofBcer  before  wlioin  any  person  shall  have  been  in  good  faith  sub- 
poenaed to  attend  as  a  \vitnesa,  shall  discharge  such  witness  from  any  arrest  made  in 
violation  of  the  last  section:  and  if  such  court  shall  have  adjourned  before  such  arrest 
was  made,  or  before  application  for  such  discharge  be  made,  any  j  udge  of  such  court  shall 
have  the  same  power  to  discharge  such  witness. 

"  Every  officer  authorized  to  perform  the  duties  of  supreme  court  coipmiasi'oner,  and  the 
first  judges  of  the  county  courts,  shall  have  the  like  authority  to  discharge  any  witness 
arrested  contrary  to  the  foregoing  provisions. 

"  Every  arrest  made  contrary  to  the  foregoing  provisions  shall  be  absolutely  void  and 
shall  be  deemed  a  contempt  of  the  court  issuing  the  subpoena ;  and  every  person  making 
such  arrest  shall  be  responsible  t  o  the  witness  arrested  for  three  times  the  amount  of 
the  damages  which  shall  be  found  by  the  jury,  and  shall  also  be  liable  to  an  action  at  the 
suit  of  the  party  who  subpoenaed  such  witness,  for  the  loss,  hindrance  and  damages 
sustained  by  him  in  consequence  of  such  arrest. 

"  But  no  sheriff  or  other  ofBcer  or  person  shall  be  so  liable,  unless  the  person  claiming  an 
exemption  from  arrest  shall,  if  required  by  such  sheriff  or  officer,  make  an  affidavit  stating, 

"1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend  before  same  court  or 
officer,  specifying  such  court  or  officer,  the  place  of  attendance,  and  the  cause  in  which  he 
shall  have  been  subpoenaed ;  and 

"  3.  That  he  has  not  been  subpoenaed  by  his  own  procurement,  with  the  intent  of  avoid- 
ing the  service  of  any  process ;  which  affidavit  may  be  taken  by  such  officer,  and  when 
so  taken,  shall  exonerate  such  officer  from  all  liability  for  not  making  such  arrest."  3 
E.  S.  ofN.  Y.  402,  403. 

The  privilege  extends  only  to  an  exemption  from  arrest,  and  does  not  extend  to  the 
service  of  a  summons,  unless  such  service  be  made  in  the  immediate  presence  of  the 
court.  Blight  v.  Fisher,  1  Pet.  C.  C.  R.  41 ;  Coburn  v.  Hopkins,  1  Wend.  R.  292.  Contra, 
Halsey  v.  Stenarb,  1  Southard's  R;  360.  It  is  personal ;  and  if  the  witness  waive  it  and 
willingly  submit  to  custody,  he  cannot  afterwards  object  to  the  imprisonment  as  unlawful. 
Brown  V.  Getchell,  11  Mass.  R.  11.  Thus,  if  he  give  a  bond  for  the  prison  bounds,  it  is 
neither  void  nor  avoidsCble ;  the  privilege  is  waived  and  cannot  be  set  up  as  a  defense  to 
an  action  on  the  bond  after  forfeiture.  Tepton  v.  Harris,  1  Peck's  R.  414.  But  giving  a 
bail  bond  is  not  a  waiver.    United  States  v.  Edmi,  9  Serg.  &  Rawle,  147. 

The  witness  will  be  protected  from  arrest  on  all  civil  process  while  going  to  and  attend- 
ing upon  court,  with  a  reasonable  time  to  return  home  after  being  released  from  the 
obligation  of  the  subpoena.  Ex  part*  Hall,  1  Tyl.  R.  274 :  Brooks  v.  Chesley,  4  Har.  & 
M'Hen.  295  ;  Norris  v.  Beach,  2  John.  R.  294 ;  Hurst's  Case,  4  Dall.  487  ;  Smyth  v.  Banks, 
4  Id.  329  ;  Bours  v.  Tuckerman,  7  John  R.  538  ;  Ex  parte  M'Niel,  8  Mass.  R.  288 ;  Sanford 
V.  Chase,  3  Cowen's  R.  381.  (And  a  witness  attending  from  another  state  is  protected 
from  the  service  of  a  summons.    Seaver  v.  Robinson,  3  Duer,  (N.  T.)  622). 

(1)  By  Lord  Kenyon,  C.  J.,  in  Arding  v.  Flower.  8  T.  R.  536  ;  Walpole  v.  Alexander,  3 
Doug.  45  ;  S.  C,  cit.  Tidd  Pr.  198. 

Note  540. — United  States  v.  Edmi,  9  Serg.  &  Rawle,  147  ;  Norris  v.  Beach,  2  John.  E. 
294  ;  Sanford  v.  Chase,  3  Cowen's  R.  381.  Though  this  has  been  holden  otherwise  in 
Massachussetts.    M'Niel's  Case,  6  Mass.  E.  264. 

(2)  2  Wl.  Bl.  1113  ;  Hatch  v.  Blisset,  Gilb.  Ca.  308,  cit.  2  Stra.  986  ;  13  East,  16,  n.  a. 
See  Randall  v.  Gumey,  ut  supra,  and  'fidd  Pr.  195  where  the  cases  on  this  subject  are 
collected.     The  latter  cases  are  collected  in  Strong  v.  Dickenson,  1  M.  &  W.  493. 

Note  541. — The  privilege  does  not  extend  throughout  the  term  at  which  the  cause  is 
marked  for  trial,  nor  will  it  protect  the  witness  while  engaged  in  transacting  his  private 
business,  after  he  is  discharged  from  the  obligation  of  his  subpoena.  Smyth  v.  Banks,  4 
Dall.  329.  But  he  is  protected  while  at  his  lodgings,  as  well  as  while  going  to  and  return- 
ing from  court.  Thus,  a  citizen  of  New  York,  who,  while  attending  the  circuit  court  of  the 
United  States  in  Philadelphia  as  a  party,  was  subpoenaed  to  attend  the  same  court  as  a 
witness  in  another  cause,  and  after  the  service  of  the  subpoena,  was  arrested  at  his  lodg- 
ings on  ca.  8(1.  issued  out  of  the  Supreme  Court  of  Pennsylvania,  was  immediately  dis- 
charged by  the  Circuit  Court.  Hurst's  Case,  4  Dall.  387.  The  party  (of  Beckenham  in 
Kent)  attended  in  London,  and  lingered  two  hours  after  he  left  court,  and  after  he  had 
called  at  several  places  in  Westminster  in  a  direction  opposite  to  his  residence  ;  but  when 
arrested,  he  had  just  crossed  London  bridge  in  a  direction  towards  home.  The  court  said 
that  the  delay  might,  for  aught  that  was  shown,  have  been  devoted  to  refreshment ;  and 
it  was  not  sworn  by  the  plaintiff,  on  whom  the  onus  lay,  positively!  that  the  calls,  at 
which  he  was  not  present,  might  not  have  been  before  the  party  attended  the  court. 
Selby  V.  Hills,  8  Bing.  166. 
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attending  on  an  arbitration  under  an  order  of  Nisi  Prius,  (1)  or  on 
*822  the  execution  of  a  writ  of  inquiry,  (2)  or  *at  judge's  chambers,  or 
before  a  master  or  examiner  in  chancery,  (3)  and  to  witnesses  attend- 
ing the  Insolvent  Debtors'  Court,  (4)  and  the  Central  Criminal  Court.  (5) 
A  bankrupt,  also,  attending  a  meeting  of  commissioners  in  pursuance  of  a 
notice,  and  witnesses  attending  upon  summons,  are  protected  from  Arrest 
at  the  suit  of  a  creditor.  (6)  And,  by  the  Mutiny  Act,  witnesses  are 
privileged  from  arrest  during  their  necessary  attendance  on  courts  martial, 
in  the  same  manner  as  witnesses  attending  a  court  of  law.  (7) 

But  the  privilege  does  not  extend  to  arrest  upon  criminal  process,  or 
quasi  criminal  process,  such  as  a  warrant  issued  upon  an  ex  officio  informa- 
tion; (8)  nor  is  a  witness  privileged  from  being  arrested  by  his  bail:  the 
bail  may  take  him,  after  he  has  finished  his  evidence,  for  the  purpose  of 
surrendering  him. (9) 

*823     *  Habeas  corims  ad  testificandum.     A  subpoena  can  have  no  effect, 
where  the  witness  is  in  custody,  or  on  board  a  ship  under  the  com- 

(1)  Spence  v.  Stuart,  3  East,  89 ;  Randall  v.  Gurney,  3  B.  &  A.  253  ;  Webb  v.  Taylor,  1 
Dowl.  &  L.  676 ;  Rishton  v.  Nesbitt,  1  Mo.  &  R.  347.  The  rule  is  the  same  if  the  arbitrator 
is  appointed  by  the  Court  of  Chancery.  Moore  v.  Booth,  8  Ves.  850  ;  List's  Case  2  Ves.  & 
B.  374 ;  Ex  parte  Temple,  Id.  395. 

(2)  Walters  v.  Rees,  4  B.  Moo.  84. 

(3)  Moore  v.  Booth,  ut  sv.pra. 

(4)  Willingham  v.  Matthews,  6  Taunt.  856. 

(5)  By  Coleridge,  J.,  in  Newton  v.  Constable,  2  Q.  B.  162.  As  to  parties  and  witnesses 
attending  the  houses  of  Parliament  or  committees  of  either  house,  see  May,  Law  ot 
Pari.  10. 

(6)  5  Geo.  II,  c.  30,  §  5 ;  6  Geo.  IT,  c.  16,  §  117  ;  Arding  v.  Flower,  8  T.  R.  534 ;  3  W.  Bl. 
1142  ;  Kinder  v.  Williams,  4  T.  R.  377  ;  Spence  v.  Stuart,  3  East,  89  ;  ex  parte  Byne,  1 
Ves.  &  B.  316 ;  1  Tidd  Pr.  200. 

Note  543. — So  a  creditor  attending  the  commissioners  ;  and  if  he  shows  that  he  ■  is  on 
his  way  home,  it  is  for  the  party  who  arrests  to  show  a  deviation.  Selby  v.  Hills,  8  Bing. 
166.  The  object  of  his  attendance  was  to  watch  the  proceedings,  and  get  himself  appointed 
assignee.  *= 

(7)  Note  543. — A  witness  from  another  state  is  entitled  to  the  same  privilege  as  a  citi 
zen  of  the  state  where  the  court  sits.  Norris  v. -Beach,  2  John.  R.  294.  So  a  witness 
attending  before  referees  (Clark  v.  Grant,  2  Wendell's  R.  257) ;  before  arbitrators  appointed 
by  the  parties  (Sanford  v.  Chase,  3  Cowen's  R.  381) ;  or  before  the  general  sessions  of  the 
peace,  under  recognizance  (Bours  v.  Tuckerman,  7  John  R.  538).  So  a  witness  attending 
to  prove  a  will.    Norris  v.  Beach,  2  John-  Rep.  394 

But  if  a  witness  is  once  lawfully  under  arrest,  as  where  he  has  been  surrendered  in  dis 
charge  of  his  bail,  he  cannot  claim  exemption  from  a  subsequent  nrrest,  unless  there  be 
some  collusion  (Davis  v.  Cummins,  3  Yeates'  R.  388);  and  where  another  court  has 
refused  to  discharge  one  of  its  own  suitors  from  arrest  under  the  ground  of  privilege,  the 
Supreme  Court  will  not  relieve  on  habeas  corpus.  Commonwealth  v.  Hambriffht  4  Sere 
&  Rawle,  149.  ^     '  ^' 

The  privilege  does  not  hold  in  the  case  of  judicial  process.  Sterret's  Case,  1  Dall.  356  ; 
Hannum  v.  Askew,  1  Yeates'  R.  25.  But  see  Hurst's  Case,  4  Dall.  387,  eontra.  The 
authority  of  Sterret's  Case  has  been  often  doubted,  both  at  the  bar  aud  on  the  bench, 
though  never  expressly  overruled  in  the  federal  courts.    4  Dall.  388,  note 

(8)  In  re  Douglas,  3  Q.  B.  837. 

(9)  Ex  parte  Lyne,  3  Stark.  132. 

NoTB  544.— The  usual  remedy  in  cases  of  breach  of  this  privilege  from  arrest,  is  by 
motion  to  the  court  or  officer  before  whom  he  is  attending,  or  the  court  by  whose  process 
the  witness  is  arrested,  to  be  discharged  from  custody.  Hurst's  C^ase,  4  Dall.  387  ;  United 
States  v.  Edmi,  9  Serg.  &  Rawle,  147 ;  Norris  v.  Beach,  2  John.  294  ;  Sanford  v  Chase  3 
Cowen's  R.  381  ;  2  R.  S.  of  N.  Y.  403 ;  Clark  v.  Grant,  2  Wend.  R,  357.  It  has  been 
decided  in  New  York  that  notice  of  the  motion  must  be  given  to  the  plaintiff  before  the 
court  will  interfere  (Grover  v.  Green,  1  Caines'  Rep.  1 15) ;  but  it  is  conceived  that  a  dif- 
ferent rule  is  established  by  the  statute  above  cited. 

It  is  not  necessary  that  the  witness  should  be  personally  present  in  court  United 
States  V.  Edmi,  9  gerg.  &  Rawle,  147.  It  was  former! v  held  in  New  York  that  the  wit- 
ness should  not  be  discharged  without  filing  common  bail.  But  a  different  practice  now 
prevails.     Sanford  v.  Chase,  8  Cowen's  R.  881  ;  (Seaver  v.  Robinson,  3  Duer  633  ) 
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mand  of  an  officer,  who  refuses  to  allow  his  attendance.  (1)  The  course,  in 
such  case,  is  to  sue  out  a  writ  of  habeas  corpus  ad  testificandum  ;{i)  for 
which  purpose  application  ought  to  be  made  to  the  court  or  to  a  judge, 

upon  affidavit  of  the  party  applying,  stating  that  he  is  a  material 
*824     witness,  and  willing  to  attend.  (3)     Upon  this  *application  the  court, 

in  its  discretion,  will  make  a  rule,  or  the  judge  will  grant  his  fiat  for 

(1)  Note  545. — Or,  it  would  seem,  under  the  command  of  an  officer  of  the  United 
States.  Matter  of  Stacy,  10  John.  R.  338.  In  this  case,  a  Iwbeas  corpus  ad  svbjiciendum, 
issued,  and  was  enforced  by  attachment  against  an  officer  of  the  United  States.  And  see 
Matter  of  Carlton,  7  Cow.  E.  471.  This  was  a  similar  writ  to  bring  up  an  infant  from 
West- Point ;  and  held,  that  the  Supreme  Court  had  jurisdiction  there.  Doubtless  the 
same  would  be  held  of  a  liabeas  corpus  ad  testificandum. 

On  the  other  hand,  the  authority  of  the  United  States  courts  to  issue  this  writ  is 
understood  to  reach  cases  where  the  witness  is  confined  under  the  state  law.  Conkling's 
Pr.  364. 

(2)  Tidd  Pr.  809  ;  Ex  parte  Tillotson,  1  Stark.  R.  470.  See  form  of  affidavit  in  Tidd's 
Forms,  p.  283. 

Note  546. — The  form  of  this  writ,  for  the  circuit  in  New  York,  is  thus  :  "  The  people 
of  tlie  state  of  New  York,  to  the  sherifT  of  the  county  of  Saratoga,  greeting :  We  com- 
mand you,  that  you  have  the  body  of  E.  F.  detained  in  our  prison  under  your  custody,  as 
it  is  said,  under  safe  aud  secure  conduct,  before,  &c  (as  in  the  subpcena,  ante,  note  529), 
on  the  thirtieth  day  of  November  next,  by  ten  of  the  clock  in  the  forenoon  of  the  same 
day,  then  and  there  to  testify  the  truth  according  to  his  knowledge  in  a  certain  cause 
now  depending  iu  our  Supreme  Court  of  judicature,  before  our  justices  thereof^  and  then 
and  there  to  be  tried  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  of  a  plea 
of  trespass  on  the  case,  on  the  part  of  the  plaintiff.  And  immediately  after  the  said  E. 
F.  shall  then  and  there  have  given  his  testimony,  before  (as  in  the  subpoena)  tliat  you 
return  him,  the  said  E.  F.  to  our  said  prison  under  safe  and  secure  conduct.  And  have 
you  then  there  this  writ.    Witness,  John  Savage,  Esq."  (as  in  the  subpoena.) 

The  writ  may  go  from  any  court  of  record  in  any  suit  or  proceeding,  to  bring  up  any 
prisoner  detained  in  any  jail  or  prison  in  this  state,  to  testify,  unless  under  sentence  for 
felony.  2  R.  S.  559,  §  1.  So  on  the  allowance  of  the  chancellor,  a  justice  of  the  Supreme 
Court  or  commissioner.  Id.  §  3.  The  United  States  courts  have  also  a  statute  power  to 
issue  this  writ.  2  U.  S.  Rev.  Laws,  62,  §  14  ;  Ex  parte  Bollman  v.  Swanwout,  4  Cranch, 
96  ;  Conkling's  Pr.  263.  Whether  his  authority  be  not  confined  to  the  courts  in  session? 
Qaere.    Conkling's  Pr.  264 

(3)  R.  V.  Rodham,  Cowp.  672.  On  the  trial  of  Sir  John  Friend  for  high  treason.  Lord 
C.  J.  Holt,  on  the  application  of  the  prisoner,  ordered  his  clerk  to  prepare  a  warrant  for  a 
luibeas  corpus  (13  How.  St.  Tr.  3).    And  see  Layer's  Case,  Fortesc.  R.  396. 

NoTB  547. — In  New  York,  the  affidavit  must  state  the  title  and  nature  of  the  suit  or 
proceeding ;  and  that  the  testimony  of  the  witness  is  material  and  necessary  on  the  trial, 
as  he  is  advised  by  counsel  and  verily  believes,  except  the  application  for  the  writ  be 
made  by  the  attorney-general  or  district  attorney.  They  need  not  swear  to  advice,  &c. 
a  R.  S.  559,  §  2. 

The  affidavit  may  be  in  this  form : 

Joh:K  mc^ZVe.     (  S-toga  county,  ss. 

"  John  Doe,  the  above-named  plaintiff,  maketh  oath  and  saith  that  E.  F.,  now  a  prisoner 
for  debt."  (or  any  other  cause  except  sentence  for  a  felony,  2  R.  S.  559),  "in  custody  of 
the  sheriff  of  the  county  of  Saratoga,  is,  and  will  be  a  material  and  necessary  witness  for 
this  deponent,  on  the  trial  of  this  cause  (which  is  an  action  of  assumpsit),  as  he  is  advised 
by  counsel  and  verily  believes,  that  this  deponent  further  saith  that  he  is  advised  by 
counsel  and  verily  believes,  that  he  cannot  safely  proceed  to  the  trial  thereof  without  the 
testimony  of  the  said  E.  F. ;  and  that  the  said  E.  F.  is  ready  and  willing  to  attend  as  a 
witness,  at  the  trial  of  the  said  cause,  as  this  deponent  is  informed  and  believes. 

"  Sworn,  &c  .  "  John  Doe." 

This  affidavit  would  seem  to  be  sufficient,  even  at  common  law,  in  the  cases  specified 
by  the  statute,  without  the  clause  stating  a  willingness  to  attend.  Where  the  party  is 
an  actual  prisoner,  there  is  no  reason  why  he  should  not  be  compelled  to  attend,  2  Stark. 
Ev.  113.  note  c.  But  the  clause  seems  necessary  where  the  witness  is  not  a  prisoner ;  as 
if  he  be  a  seaman  on  board  a  man-of-war  ;  or  a  soldier  in  the  army  ;  in  which  cases  he 
should  be  served  with  a  subpoena.  Id.  113  in  the  text.  See  further,  as  to  the  necessity 
and  nature  of  an  affidavit,  poit. 

No  notice  is  necessary  to  the  opposite  party,  Conkling's  Pr.  264.  And  the  affidavit  for 
the  United  States  courts  is  the  same  in  substance  as  that  of  the  state  where  it  exists.    Id. 
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a  writ,  (1)  which  is  then  sued  out,  signed  and  sealed.  (2)     The  writ  should  be 

left  with  the  sheriff  or  other  officer,  who  will  be  bound  to  bring  up 

*825     the  body,  on  being  paid  his  reasonable  charges.  (3)     *If  the  witness 

(1)  E.  V.  Burbadge,  8  Burr.  1440. 

(3)  Tidd  Pr.  809.  ^, 

Note  548. — In  New  York  this  writ  is  allowable  by  the  chancellor,  a  justice  of  the 
Supreme  Court,  or  any  officer  authorized  to  perform  the  duties  of  such  justice.  3  R.  S. 
559,  §  3  ;  Wattles  v.  Marsh,  5  Cowen's  R.  176.    (A  referee  has  same  power.    Code,  §  273). 

For  the  common-law  authority  of  the  court  or  a  judge  to  allow  this  writ,  see^s*. 

Note  549. — ^In  New  York,  this  writ  is  drawn  out  by  the  attorney,  like  the  subpoena 
(see  ante,  note  529),  on  a  sealed  blank,  who  carries  it  with  the  aflBdavit,  to  the  judge  or 

commissioners,  by  whom  it  is  indorsed  "allowed  this day  of ,  1830."    He 

signs  this  ;  and  the  process  is  then  complete. 

(8)  Note  550.— If  the  writ  be  SUowed  by  an  oflSeer  of  competent  authority,  and  be  not 
void  on  its  face,  the  sheriff  is  bound  to  obey  the  writ.  Wattles  v.  Marsh,  5  Cowen's  R. 
176.  And  though  irregularly  or  erroneously  issued,  he  is  bound  to  obey  ;  for  it  will  pro- 
tect him  against  an  action  for  an  escape.  Id.  So  though  it  do  not  say  to  testify,  if  it 
have  equivalent  words,  or  do  not  directly  specify  a  place  of  return,  if  this  can  be  gathered 
from  the  whole  process ;  as  if  it  be  returnable  before  a  first  judge,  his  office  shall  be 
intended  as  the  place,  though  not  mentioned.  Id.  Even  though  the  writ  be  altered  after 
its  issue,  if  this  be  without  the  sheriif 's  consent,  it  will  still  protect  him.  Id.  So,  if  it 
be  issued  coUusively.    Hassam  v.  Gnffin,  18  John.  B.  49. 

Note  551. — A  sheriff  is  bound  by  this  writ,  to  bring  up  one  in  execution  in  a  civil  suit, 
onbeing  tendered  the  expenses  of  bringing  up  and  returning  the  prisoner.  Noble  v. 
Smith,  5  John.  B.  357.  Mileage  is  computed  both  going  and  returning  (Utica  Bank 
V.  Kibbe,  7  Cowen's  R.  4S4) ;  otherwise  now.  The  coniputation,  is  twelve  and  a  half  cents 
per  mile,  reckoned  only  from  the  jail ;  $1.50  for  bringing  up,  and  $1.00  per  day  attend- 
ance, besides  actual  necessary  expenses.  3  R.  S.  646.  And  the  same  in  the  courts  of  the 
United  States.    3  U.  S.  Laws,  133  ;  Conkling's  Pr.  264. 

On  a  habeas  corpus  to  the  sheriff  of  Dutchess,  ad  testifieandum  before  a  referee  in  the 
city  of  New  York,  the  sheriff  deputed  B.  to  execute  it.  B.  brought  H.  the  witness,  to 
the  city  on  Monday,  and  the  reference  was  adjourned  to  Wednesday.  On  Thursday  H. 
was  returned  to  the  sheriff  of  Dutchess ;  but  while  at  New  York,  H.  was  soen  at  different 
times  at  several  places  on  his  own  business,  unaccompanied  with  B.  bnt  without  B.'s  per- 
mission ;  and  he  considered  himself  in  the  chaise  and  under  the  direction  of  B.  'The 
court  said  there  was  no  unnecessary  delay  in  bringing  H.  back.  The  indulgence 
does  not  constitute  an  escape.  Hassam  v.  Qriffin,  18  John.  R.  48.  And  they  cited  the 
resolution  mentioned  in  Boy  ton's  Case,  where  from  an  inn  at  Smithfield  on  his  way  to 
the  King's  Bench,  Westminster,  on  habeas  corpus,  the  prisoner,  who  was  in  execution, 
went  of  his  owa  head  to  Southwark  ;  but  returned  to  the  sheriff  next  morning ;  and 
holden  no  escape.  3  Rep.  44  ;  S.  C.  Dalt.  Sheriff,  141.  "  For,"  says  Dalton,  "  the  com- 
mandment of  the  writ  is  performed,  sc.  to  have  the  body  in  court  at  such  a  day ; 
and  in  such  a  case  the  sheriff  may  go  or  take  what  way  or  place  he  shall  think  to 
be  most  sure  and  safe  for  himself,  and  to  carry  his  prisoner."  The  case  mentioned 
in  8  Rep.  is  Bennett  v.  Halsey  et  auters  (Moore,  257).  There  it  appears  that  at  eight 
o'clock  at  night  the  prisoner  escaped  from  the  jailor  and  was  gone  into  Southwwk  all 
night.    On  audita  querela  by  the  prisoner,  adjudge  pro  defendente. 

In  Moredell  v.  The  Marshall  of  the  King's  Bench  (1  Mod.  116),  on  Tuibeas  corpus  ad  testi- 
fleandum  for  the  assizes  at  Wells,  to  carry  a  prisoner  who  was  in  execution  at  London,  he 
went  down  too  long  beforehand  and  stayed  too  long  after  the  assizes ;  and  went  sixty 
miles  beyond  Wells,  before  he  returned  to  London.  Hale,  C.  J. :  "  If  an  Jutbeas  corpus  be 
granted  to  bring  a  person  into  court,  and  the  sheriff  let  him  go  into  the  country,  it  is  an 
escape.  And  though  he  be  not  bound  to  bring  him  the  direct  way,  because  he  may  be 
rescued,  yet  he  ought  not  to  carry  him  round  about  a  great  way  for  the  accommodation  of 
the  party.  If  he  doth,  it  is  an  escape ;  but  by  this  evidence  you  let  him  go  back  three- 
score miles,  to  which  there  is  no  answer.  We  are  made  the  engines  of  doing  all  the 
mischief  if  this  shall  go  unpunished  ;  being  by  color  of  an  habeas  corpus."  So  that  this 
was  the  case  of  a  voluntary  escape ;  not  like  that  in  Moore  and  Johnson.  So,  letting  a  man 
that  was  arrested  go  to  the  next  house,  which  was  situate  in  another  jurisdiction,  was 
held  to  be  an  escape.  Note  b  to  the  cases  cited  from  1  Mod.  The  sheriff  otight  not,  under 
color  of  this  writ,  to  let  prisoners  go  at  large.  Such  permission  is  an  abuse  of  the  writ, 
and  an  escape  in  the  keeper  of  the  prison.  The  writ  must  be  delivered  to  the  sheriff 
before  the  witness  is  brought  out  of  prison.  And  per  Powell,  J. :  "If  a  habeas  carpus  is 
delivered  to  the  sheriff  in  July  to  bring  a  man  in  execution  to  the  Common  Pleas  the  next 
Michaelmas  term,  the  sheriff  may  take  a  reasonable  time,  of  which  the  court  will  judge 
according  to  the  circumstances ;  but  he  cannot  bring  him  out  of  prison  and  keep  bi'm  out 
all  the  vacation."  Holroid  v.  Liddle,  Ld.  Raym.  341.  The  above  cases  and  authorities 
with  one  exception,  are  mentioned  by  the  Supreme  Court,  and  recognized  in  Hassam  v' 
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be  a  prisoner  of  war,  he  may  be  examined  on  interrogatories,  but  can- 
not be  brought  up  without  an  order  from  the  secretary  of  state.  (1) 
*826  *It  has  been  doubted,  whether  persons  in  custody  could  be  brought 
up  as  witnesses  by  writ  of  habeas  corpus,  to  give  evidence  before  any 
other  courts  except  those  at  Westminster;  but  by  stat.  43  Geo.  Ill,  c.  140, 
it  is  enacted,  that  a  judge  of  either  of  the  courts  may,  at  his  discretion, 
award  such  writ  for  bringing  a  prisoner,  detained  in  any  jail  in  England, 
before  a  court  martial,  or  before  commissioners  of  bankruptcy,  commission- 
ers for  auditing  the  public. accounts,  or  other  commissioners  acting  by  vir- 
tue of  any  royal  commission  or  warrant.  And  the  stat.  44  Geo.  Ill,  c.  102, 
authorizes  the  judges  of  the  superior  courts  in  England  or  Ireland,  or  jus- 
tices of  Oyer  and  Terminer  or  jail  delivery,  to  award  writs  of  habeas  corpus 
for  bringing  prisoners  detained  in  jail  before  any  of  the  courts,  or  any 
sitting  at  Nisi  Prius,  or  before  any  court  of  record  in  these  parts  of  the 
United  Kingdom,  to  be  there  examined  as  witnesses  in  any  civil  or  criminal 
cause.  The  application  for  a  writ  of  habeas  corpus  under  this  statute 
ought  to  be  made  to  a  judge  out  of  court.  (2) 

Griffin  ;  and  being  thus  sanctioned,  1  have  given  them  a  little  more  at  large  than  they  are 
found  in  the  opinion.  The  Supreme  Court  go  on  to  say  that,  if  a  sheriff,  in  yielding  obe- 
dience to  a  habeas  corpus,  necessarily  take  the  prisoner  out  of  his  county,  but  return  with 
Mm  when  the  exigency  of  the  writ  is  answered,  without  unnecessary  delay,  he  is  not 
guilty  of  an  escape,  though  the  prisoner,  of  his  own  head,  should  stroll  about ;  and  some- 
times be  out  of  the  sheriff's  view.  They  were  not  satisfied,  if  the  sheriff  should  permit 
him  to  go  out  of  his  sight  while  he  had  him  under  the  Iwheas  corpus,  provided  there  was 
no  necessary  delay,  that  this  indulgence  should  be  an  eaeape.  The  habeas  corpus  relieves 
the  prisoner,  temporarily,  from  the  duress  of  imprisonment  under  the  execution.  If  B. 
had  gone  about  with  H.  on  the  business  of  the  latter,  it  would  not  be  contended  that  it 
was  an  escape ;  and  it  made  no  difference  whether  B.  was  present  or  not. 

(1)  Furley  v.  Newnham,  2  Doug.  419. 

Note  553.  —  In  such  a  case,  and  in  any  other  "  where  it  is  certain  or  probable  that  the 
personal  attendance  of  the  witness  cannot  be  procured  at  the  trial,"  he  may  be  examined 
in  New  York  on  an  order  to  take  his  testimony,  de  iene  esse  ;  the  law  and  forms  of  which 
proceeding  may  be  seen  at  length  in  Jackson  ex  dem.  Green  v.  Kent  (7  Cowen's  Rep.  59). 
A  similar  remedy  is  now  given  by  statute  (2  R.  S.  391),  in  case  of  sickness  or  intended 
absence  only ;  but  that  statute  does  not  negative  the  common-law  power  to  grant  the 
order  in  all  other  cases  resting  on  the  like  principle.  See  Mumford  v.  Church,  1  John. 
Cas.  147^nd  Wait  v.  Whitney,  7  Cowen's  Rep.  09.  In  these  cases,  such  an  examination 
was  allowed  of  one  witness  who  came  from  another  state,  and  another  who  came  from 
Canada,  on  request,  to  be  examined.  In  Packard  v.  Hill  (7  Cowen's  Rep.  4S9),  the  court 
say  :  "  One  important  object  of  these  examinations  is  to  enable  the  party  to  secure  evi- 
dence at  any  time  in  the  progress  of  the  cause,  to  be  used  on  the  trial,  if  the  witness  shall 
happen  then  to  be  without  the  jurisdiction  of  the  court,  or  unable  to  obey  its  process." 

(See,  also.  Fry  v.  Bennett,  4  Duer  R.  247,  which  holds  that  the  absence  of  the  witness 
must  be  shown  to  let  in  the  deposition ;  and  Nixon  v.  Palmer,  10  Barb.  175,  which  holds 
that  a  fixed  residence  in  another  state  will  be  presumed  to  continue ;  and  Ward  v.  Whit- 
ney, 4  Selden  B.  445,  as  to  the  effect  of  the  testimony  so  taken.) 

The  revisors  admit,  in  their  report,  that  the  provisions  of  the  statute  are  taken  from  the 
cases  cited ;  and  from  another  previous  statute. 

The  case  of  inability  to  attend,  from  imprisonment,  is  expressly  provided  for  by  the 
30th  section  of  the  Judiciary  Act  of  the  United  States  of  Sept.  24th,  1798.  2  U.  S.  Rev. 
Laws,  67  to  09  ;  and  see  post, 

(2)  Gordon's  Case,  2  M.  &  S.  583. 

Note  553. — By  3  R.  S.  559,  §  3,  a  writ  of  habeas  corpus  ad  testificandum  may  be  issued 
by  the  chancellor,  a.  justice  of  the  Supreme  Court,  or  any  other  officer  authorized  to  per- 
form his  duties,  upon  the  application  of  any  party  to  any  suit,  pending  before  any  officer 
or  body,  who  may  be  authorized  to  examine  witnesses  in  any  suit  or  proceeding.  2  R.  S. 
659,  §  3.  And  md.  Wattles  v.  Marsh,  5  Cowen's  Rep.  176.  The  application  is  to  be  con- 
ducted substantially  in  the  same  way  as  where  the  cause  is  in  a  court  of  record.  Vid. 
ante,  note  546.    E.  g.  to  bring  up  an  insolvent  to  testify,  the  affidavit  may  be  thus : 

"  Saratoga  county,  ss.  Richard  Roe  maketh  oath  and  saith,  that  0.  P.  hath  made 
application  upon  the  statute,  part  second,  chapter  5,  title  1,  to  the  Hon.  Samuel  Young, 
l^q.,  first  judge  of  said  county,  for  a  discljarge  from  his  debts ;  and  that  said  application 
is  appointed  to  be  heard  by  the  said  first  j  adge,  at  his  office  in  Ballston,  on  the  7th  day 
of  December,  1833,  at  10  A.  M.  That  the  said  0.  P.  is  now  confined  in  the  jail  of  the  said 
county  upon  civil  process ;  and  not  upon  sentence  for  any  felony ;  that  this  deponent  is  a 
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*827  *  Payment  of  expenses.  No  witness  is  bound  to  appear  in  civil  cases, 
unless  his  reasonable  expenses,  for  going  to,  and  returning  from,  the 
trial,  and  for  his  reasonable  stay  at  the  place,  be  tendered  to  him  at 
the  time  of  serving  the  subpoena ;  nor,  if  he  appears,  is  he  bound  to  give 
evidence,  till  such  charges  are  actually  paid  or  tendered,(l)    except   he 

creditor  of  said  0.  P.,  and  intends  to  oppose  his  said  discbarge  ;  and  is  advised  by  counsel 
and  verily  believes,  that  the  testimony  and  examination  of  said  0.  P.  will  be  material  and 
necessary  to  this  depotent,  on  the  said  hearing. 
"  Sworn,  &c.  Eichakd  Roe." 

Tlie  writ  is  tested  like  that  for  the  circuit  (itnte,  note  546) ;  and  is  returnable,  &c.,  thus : 
"Before  Samuel  Young,  Esq.,  first  judge  of  the  county  of  Saratoga,  at  his  office,  in  the 
town  of  Ballston,  in  said  county,  on  the  7th  day  of  December  next,  at  ten  o'clock  in 
the  forenoon  of  that  day,  then  and  there  to  testify  and  answer  to  those  things  that  may 
be  required  of  the  said  O.  P.,  pursuant  to  the  statute  concerning  the  discharge  'of  the 
insolvent  debtors  from  their  debts,  and  their  persons  from  imprisonment,  touching  his 
application  for  such  discharge.  And  immediately  after,  &c.,  as  in  the  habeas  corpus,  ante 
note  546. 

See  Wattles  V.  Marsh,  5  Cowen'sRep.  176,  and  the  form  there  given  in  such  a  case,  and 
sanctioned  by  the  court.  That  case  held,  that  though  no  affidavit  was  made,  yet  the 
sheriff  was  protected. 

The  writ  was  indorsed,  "  Allowed  December  16th,  1823.  J.  Fonnan,  first  judge  of  Onon. 
Com.  Pleas,  a  counsellor,  &c." 

In  Wattles  v.  Marsh,  the  writ  was  allowed  at  chambers,  by  a  commissioner  having 
power  to  do  the  chamber  duties  of  a  justice  of  the  Supreme  Court ;  and  though  the  pri- 
soner was  in  on  a  ca.  sa.  was  sanctioned  as  valid  at  the  common  law.  Previous  to  that 
case,  this  power  was  a  disputed  one,  though  it  had  prevailed  in  practice.    Hassam  v. 

GriflBn,  18  John.  Rep.  48.     In  Adams  & (3  Keb.  51),  on  applying  to  B.  R.  for  habeas 

corpus  to  testily  at  Nisi  Prius  in  Middlesex,  it  was  granted ;  but  "  Hale,  Ch.  J.,  said  he 
never  would  grant  it  in  his  chamber,  being  but  as  a  private  person  ;  and  the  party  may 
escape  which  yould  be  remediless."  Previous  to  this,  the  power  was  totally  denied  even 
to  the  court  to  grant  a  habeas  corpus  ad  testificanSum  to  bring  up  one  in  execution, 
because  it  seMned  to  be  an  escape  (Comb.  17,  47) ;  though  it  was  agreed  that  it  was  grant- 
able  for  one  in  custody,  on  mense  process.  Id.  47.  But  the  power  to  bring  up  one  in 
execution,  was  asserted  by  Lord  Mansfield  in  Rex  v.  Burbage  (3  Burr.  1440)  though  the 
writ  was  denied,  because  the  motion  (which  was  in  open  court)  appeared  to  be  a  contrivance 
to  liberate  the  prisoner.  Tlie  motter  of  Price  (4  East,  587)  was  the  case  of  this  writ  being 
granted  by  the  court  to  bring  up  a  prisoner  in  execution  for  a  fine  and  on  civil  process,  in 
order  to  testify  before  a  comrnittee  o-f  the  House  of  Commons.  But  the  court  proceeded 
cautiously,  ordering  notice  to  the  attorney-general  and  to  creditors,  before  they  would 
grant  the  writ.  The  Supreme  Court  of  Connecticut  granted  this  -writ  to  bring  up  a 
debtor  from  prison.  Kirby,  137.  It  has  long  been  the  practice  in  New  York  for  a  judge 
or  commissioner  to  allow  this  writ  at  chambers  in  various  cases  of  commitment  (1  Dunl. 
Pr.  R.  612) ;  but  this  practice  was  never  sanctioned  by.  authority  in  that  state  to  such  an 
extent  as  in  the  case  of  Wattles  and  Marsh.  This  decision  seems  fully  justified  by  Rex  v. 
Rodham  (Cowp.  673),  which  gives  the  form  of  the  affidavit,  and  the  practice  of  Lord 
Mansfield  at  chambers.  So,  by  The  King  v.  Layer  (Fortescue's  Rep.  396),  on  motion 
ibr  a  habeas  corpus  to  bring  up  Lords  Orrery,  North  and  Gray,  then  in  the  tower  on  a 
charge  of  high  treason,  ad  testificandum.  The  court  required  nn  affidavit  that  they  were 
material  witnesses.  Eyre,  J.,  said  he  nevei  granted  one  at  his  chambers,  in  a  civil  case, 
without  such  an  affidavit ;  and  agreed  a  judge  might  grant  one  at  his  chambers,  in  a  civil 
case,  on  affidavit.  But  without  affidavit,  the  court  said  they  might  deliver  all  the  jails  in 
England  on  a  bare  surmise.  On  the  trial  of  Sir  John  Friend  (4  St.  Tr.  599),  being  called 
on,  at  the  Old  Bailey,  he  applied  for  a  rule  that  Courtney,  a  prisoner  in  the  gate-house, 
should  be  brought  up  to  testify.  The  case  was  one  of  high  treason  ;  and  Lord  Holt,  Ch! 
J.,  told  him  he  should  have  sent  before,  the  last  night  or  in  the  morning,  when  a  writ  of 
habeas  corpus  ad  testificandnm  might  have  been  got  ready  ;  that  he  should  have  had  a 
warrant  for  the  writ ;  but  the  chief  justice  then  directed  Mr  Mason,  his  clerk,  to  prepare 
the  warrant  for  the  hnheais  corpus  to  bring  Courtney  immediately. 

This  writ  may  be  issued  by  the  courts  of  the  United  States  (2  U.  S.  Laws,  63  63  S  14) 
and  is  grantable  by  the  justices  of  the  Supreme  Court,  and  judges  of  the  District  Court' 
Id.    The  form  is  directed.    Id.  73. 

(1)  Chapman  v.  Pointon,  2  Stra.  1150 ,  S.  C.  more  fully  stated,  IS  East,  16,  n.  a ;  Bowles 
V.  Johnson,  1  W.  Bl.  36  ;  Fuller  v.  Prentice,  1  H,  Bl.  39  ;  Hallett  v.  Mears  13  East  15  - 
Ex  parte  Roscoe,  1  Meriv.  191;  Newton  v.  Hariand,  1  M.  &  Q.  956.  '       ' 

Note  554.— A  person  in  court  who  has  not  been  subpoenaed,  is  a  mere  slander  by  and 
not  obliged  to  be  sworn  in  a  civil  cause.  Though  otherwise  in  a  proceedin"-  by  indibtment 
Hex  V.  Sadler,  4  Car.  &  P.  218.    As  to  a  civil  cause,  the  former  doctrine  was  holden  of  a 
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*828    reside  within  the  *weekLy  bills  of  mortality,  and  be  summoned  to  give 
evidence  ■within  them,  in  which  case  it  is  usual  to  leave  a  shilling 
with  the  subpoena  ticket.  (1)     The  necessity  of  this  previous  tender  arises 
from  the  special  provision  in  the  act  of  Elizabeth,  before  cited. 

Witness  subpoenaed  by  both  parties.  Foreign  witness.  A  witness  who 
is  subpcenaed  by  both  parties,  is  entitled  to  have  all  his  expenses  paid  by 
the  party  who  calls  him  at  the  trial,  although  the  other  party  may  have 
been  the  first  who  subpoenaed  him!  (2)  If  a  necessary  witness  is  brought 
over  from  a  foreign  country,  whether  brought  after  or  before  the  com- 
mencement of  an  action,  the  reasonable  expenses  both  of  his  coming  to  this 
country,  and  of  his  subsistence  here  pending  the  action,  and  of  his  return, 
will  be  allowed  in  the  taxation  of  costs,  provided  he  is  brought  over  bona 
fide  for  the  purposes  of  the  particular  action.  (3)  N'ow,  however,  as  wit- 
nesses out  of  the  jurisdiction  of  the  courts  may  be  examined  on  interroga- 
tories, it  would  seem  that  a  special  ground  must  be  shown  to  entitle  a  party 
to  the  costs  of  bringing  a  witness  from  abroad. 

Compensation  for  loss  of  time.  With  respect  to  compensation  for  loss  of 
time,  the  general  rule  is,  that  it  ought  not  to  be  allowed  (4)  ;  though  some 
compensation  has  been  usually  allowed  to  medical  men  and  attorneys, 
*829  but  not  to  others.  (5)  And  *there  seems-to  be  a  reasonable  distinc- 
tion between  the  case  of  a  witness  called  to  depose  to  a  fact,,  and  one 
who  is  called  to  speak  to  a  matter  of  opinion,  depending  on  his  skill  in  a 
particular  profession  or  trade;  the  former  is  bound,  as  a  matter  of  public 
duty,  to  speak  to  the  fact  which  has  occurred  within  his  knowledge ;  but 
the  latter  is  under  no  such  obligation,  and  is  elected  by  the  party  to  give 
his  opinion  merely  ;  and  he  is  entitled,  therefore,  to  demand  a  compensation 
for  loss  of  time.  (6) 

(witness  upon  whom  a  subpcena  had  been  served,  but  the  money  not  tendered.  He  came 
to  court,  where  the  requisite  money  was  tendered  ;  but  he  then  refused  to  be  sworn,  and 
holden  rightly.  Bowles  v.  Johnson,  1  W.  Bl.  R.  36.  Lee,  Ch.  J.,  said,  in  this  case,  that  a 
tender  must  be  made  at  the  time  of  serving  the  subpoena,  in  order  to  warrant  an  attach- 
ment or  an  action.  Fuller  v.  Prentice,  1  H.  Bl.  49,  S.  P.  This  strictness  seems,  however, 
to  have  been  relaxed  in  a  subsequent  case ;  where  it  was  said  the  whole  money  need  not 
be  tendered  at  the  time  of  service,  though  it  must  be  in  sufficient  season  to  enable  the 
witness  to  attend.  Where  he  lived  twenty-four  miles  distant,  and  the  tender  was  not  till 
the  evening  before  trial,  though  the  subpoena  was  served  in  season,  the  court  denied  an 
attachment.  Home  v.  Smith,  1  Marsh,  410.  And  Mr.  Archbold  says,  if  he  be  in  court  at 
Westminster  or  London,  and  live  within  the  bills  of  mortality,  he  may  be  then  served. 
1  Archb.  Pr.  150.  And  it  is  said  in  Bac.  Abr.  Evidence  D.  that  the  court  will,  in  certain 
cases,  wait  till  a  subpoena  be  procured  ;  and  the  witness  may  waive  expenses  by  accepting 
less.  Thus  payment  of  a  shilling',  and  a  promise  to  pay  the  residue  of  the  fees,  which  the 
witness  accepted  as  sufficient,  was  holden  enough  in  an  action  upon  5  Eliz.  Goodwin  v. 
West,  Cro.  Car.  522,  540.  The  same  case  is  reported  in  March,  18,  where  it  appears  the 
witness  lived  sixtyi miles  from  court;  yet  because  she  accepted  the  shilling  and  the  pro- 
mise, she  was  bound  to  attend  ;  and  by  parity  of  reason,  would  have  been  liable  to  an 
attachment,  according  to  Bowles  v.  Johnson.  As  to  the  manner  of  tendering  money,  and 
what  shall  be  a  good  tender,  see  pott,  of  the  text,  on  the  subject  of  tender  generally. 

(Though  present,  the  witness  is  not  obliged  to  be  sworn  until  his  fees  have  been  paid. 
Hurd  v.  Swan,  4  Den.  B.  75 ;  Courtney  v.  Baker,  3  Id.  27.) 

(1)  3  Bl.  Com.  369  ;  Tidd  Pr.  806. 

(2)  Allen  v.  Toxall,  1  C.  &  K.  315. 

(3^  Tremaine  v.  Faith,  6  Taunt.  88.  Though  a  witness  is  not  called  on  the  trial,  the 
master,  in  taxing  the  costs,  may  exercise  a  discretion  in  allowing  his  expenses,  if  there 
were  reasonable  ground  for  supposing  his  evidence  would  be  admissible,  and  be  required. 
Bushworth  v.  Wilson,  1  B.  &  C.  267. 

(4)  Moor  V.  Adam,  5  M.  &  S.  156  ;  Willis  v.  Peckham,  1  B.  &  B.  515  ;  Lovfry  v.  Double- 
day.  5  M.  &  S.  159  J ;  Severn  v.  Olive,  3  B.  &  B.  72. 

(5)  The  legality  of  allowing,  in  taxation  of  costs,  a  compensation  to  any  witnesses  fop 
loss  of  time,  was  doubted  in  Collins  v.  Godefroy  (1  B.  &  Ad.  957) ;  and  that  case  decided 
that  an  action  cannot  in  any  case  be  maintained  for  such  a  compensation.  See  also  Lone- 
gan  V.  Roy.  Exch.  Co.,  7  Bing.  731.    (See  ante,  note  530.) 

(6)  Webb  V.  Page,  1  0.  &  K.  23. 
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Remedies  for  non-attendance.  If  a  witness,  -who  has  been  duly  served 
with  the  writ,  and  has  had  a  tender  of  the  reasonable  expenses,  omit  to 
attend  at  the  trial  without  a  sufficient  cause,  he  is  liable  to  be  proceeded 
against  in  one  of  three  ways. 

The  first,  and  more  usual  course  of  proceeding,  is,  by  attachment  for  a 
contempt  of  the  procQss  of  the  court,  (1)  which  appears  to  be  as  ancient  as 
the  common  law  itself  (2)  In  order  to  ground  this  summary  proceeding, 
it  will  be  necessary  to  show  misconduct  in  the  witness — as,  negligence  and 
inattention  to  the  jprocess  of  the  court — and  also  to  prove  that  the  witness 
was  personally  served, (3)  and  that  his  reasonable  expenses  were  paid,  or 
tendered,  at  the  time  of  the  service  of  the  subpoena; (4)  unless  the  witness 
has,  either  directly  or  indirectly,  waived  the  payment.  (5)  Whenever  a 
party  is  sought  to  be  brought  into  contempt,  it  must  be  «hown  affirmatively 
to  the  court  that  everything  has  been  done  which  was  necessary  to  secure 
his  attendance.  (6)  The  motion  for  the  attachment  must  also  be  made  with- 
out any  unnecessary  delay.  (7) 

(1)  3  Ld.  Raym.  1538  ;  1  Stra.  510;  3  Stra.  810,  1064,  1150  ;  Cowp.  846 ;  Doug.  461  ; 
Blandford  v.  De  Tastet,  5  Taunt.  360  ;  Home  v.  Smitli,  6  Id.  9  ;  Barrow  v.  Humphreys,  3 
B.  &  A.  598. 

(2)  See  Pearson  v.  Isles,  Doug.  561 ;  Amey  v.  Long,  9  East,  483. 

(3)  3  Stra.  1054 ;  Garden  v.  Cresswell,  3  M.  &  W.  819. 

(4)  Swpra,  p.  811 ;  Tidd  Pr.  806. 

(5)  Betteley  v,  M'Leod,  3  N.  C.  405  ;  Newton  v.  Harland,  1  M.  &  G.  956  ;  Goff  v.  Mills, 
3  Dowl.  &  L.  33. 

(6)  Garden  v.  Cresswell,  ut  supra.  And  see  Jacob  v.  Hungate,  3  Dowl.  P.  C.  456  ;  E.  v. 
Sloman,  1  Id.  618 ;  Smith  v.  Truseott,  6  M.  &  G.  367. 

(7)  R.  V.  Stretch,  3  A.  &  E.  503. 

Note  555. — The  motion  for  the  attachment  at  bar  must  be  made  within  the  term  suc- 
ceeding the  trial.    Thorpe  v.  Gisbourne,  11  Mo.  55. 

For  the  mode  of  obtaining  and  proceeding  on  an  attachment  at  Nisi  Prius,  mde  ante, 
note  539,  et  seq.  In  New  Jersey,  it  is  held,  that  before  an  attachment  shall  be  granted,  it 
must  appear  that  process  has  been  strictly  and  legally  served  on  the  witness,  and  that  his 
disobedience  must  be  such  as  to  indicate  a  designed  contempt  of  the  authority  of  the  court. 
State  V.  Trumbull,  1  South.  R.  139. 

(If  a  witness  is  subpoenaed  to  appear  at  two  different  places,  distant  from  each  other,  on 

the  same  day,  ho  may  obey  either  of  them,  as  he  may  elect  (Icehour  v.  Martin, 

*830    Busbee  Law  (N.  C),  *478) ;  or  he>  may  show  any  other  reasonable  excuse  for  his 

non-attendance.    Netherwood  v.  Wilkinson,  38  Eng.  Law  &  Eq.  397-  Maclin  v 

Wilson.  31  Ala.  670.) 

In  New  York,  if  a  witness  merely  disobey  a  subpcena,  the  court  will,  in  the  first  place, 
grant  a  rule  to  show  cause.  Jackson  v.  Mann,  2  Cain.  R.  92.  This  is  the  rule,  also.  In 
Virginia.  Morris  v.  Creel,  1  Vir.  Cas.  883.  But  where  he  positively  refuses  to  obey.' an 
attachment  will  be  granted  in  the  first  instance.  Andrews  v.  Andrews,  2  John.  Cas.' 109  ; 
S.  C,  Col.  Cas.  119.  The  United  States  Northern  District  Court  follows  the  New  York 
practice.  Conkling's  Pr.  265.  Though  other  United  States  courts  will  grant  an  attach- 
ment in  the  first  instance,  where  the  witness  merely  neglects  to  obey  the  subpoena,  vet 
they  say  the  practice  must  be  strict  in  the  previous  stages  of  the  bftsiness,  and  all'  the 
documents  upon  which  the  attachment  is  asked,  must  be  filed  with  the  court,  before  it  can 
be  awarded.  United  States  v.  Cajdwell,  3  Dall.  333,  334,  335.  But  a  witness  may,  by  his 
own  act,  dispense  with  the  legal  forms  of  serving  a  subpoena,  and  will  be  under  contempt 
for  non-attendance.    Feree  v.  Strome,  1  Yeates'  R.  803. 

In  New  York,  there  is  a  statutory  provision,  that  every  person  who  shall  be  dulv  sub- 
poenaed to  attend  as  a  witness,  any  court  within  the  State,  or  to  attend  any  officer  of  any 
court  of  record  empowered  to  receive  evidence,  or  any  commissioner  appointed  by  such 
court  to  take  testimony,  or  any  referees  appointed  by  such  court  to  hear  any  cause  or 
matter,  shall-  be  bound  to  attend,  according  to  the  command  of  such  subpoena ;  and  for 
every  failure  so  to  attend,  without  a  reasonable  excuse,  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  out  of  which  such  subpoena  issued.  3  R.  S.  400.  As  to  what  shall  be 
considered  as  being  duly  subpoenaed,  see  ante,  note  536.  It  is  also  provided  that  ovory 
court  of  record  shall  have  power  to  punish  all  persons  summoned  as  witnesses,  for  refusing 
to  obey  such  summons,  or  to  attend  or  be  sworn,  or  answer  as  such  witness'  bv  fine  and 
imprisonment,  or  either.  2  R.  S,  531,  534.  When  the  contempt  is  comm'itted  in  the 
immediate  presence  of  the  court,  the  witness  may  be  punished  summarily.  2.  R  S  535 
The  court  may  also  in  all  cases  of  disobedience  or  refusal  to  answer,  or  be  sworn  either 
grant  an  order  on  the  party  accused,  to  show  cause,  at  some  reasonable  time  to  be  therein 
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specified,  why  he  should  not  be  punished  for  the  alleged  misconduct,  or  may  issue  an 
attachment  to  arrest  such  party,  and  to  bring  him  before  such  court,  to  answer  for  such 
misconduct.    2  R,  S.  536. 

There  is  no  respect  of  persons  in  regard  to  a  subpoena.  If  issued  to  a  judge  or  justice, 
who  disobeys,  the  proceedings  will  be  more  strict  against  them,  than  against  those  whose 
offices  do  not  so  strictly  point-  out  their  duty.  United  States  v.  Caldwell,  3  Dall.  833. 
A  member  of  Congress  is  not  exempt  from  the  service,  or  the  obligations  of  a  subpoena,  and 
the  court  will  not  interfere  to  make  personal  application  to  members  to  attend  as  witnesses. 
United  States  v.  Cooper,  4  Dall.  341.  And  an  attachment  will  lie  against  him  for  not 
obeying  a  subpoena,  if  he  is  not  attending  a  session,  going  to  or  returning  from  Congress. 
Eespublica  v.  Duane,  4  Yeates'  Rep.  347. 

An  attachment  will  not  lie  against  the  printer  of  a  newspaper  for  not  producing  papers 
containing  the  advertisements  of  county  commissioners  under  a  mipcena  duces  tecum. 
If  a  party  wishes  to  prove  the  contents  of  a  newspaper  he  must  buy  it,  or  get  it  the  best 
way  he  can.  The  printer  is  not  bound  to  attend  witli  it.  Lessee  of  Shippen  v.  Wells,  2 
Yeates'  Rep.  26a 

A  paper  submitted  to  the  executive  council  of  Virginia,  for  the  purpose  of  enabling  it  to 
perform  its  executive  functions,. ought  not  to  be  withdrawn  by  the  clerk  without  the  order 
of  the  council,  and  therefore  no  attachment  should  be  awarded  against  the  clerk  for  refus, 
ing  to  obey  a  mbpana  duces  tecum  commanding  him  to  produce  that  paper  to  be  read  in 
evidence.    Morris  v.  Creel,  2  Virg.  Cas.  49. 

A  witness,  refusing  to  testify  respecting  a  duel  about  to  take  place,  when  called  on  by 
a  judge  out  of  court,  may  be  committed  for  a  contempt,  whether  the  party  accused  is 
before  the  judge  or  not.    Commonwealth  v.  Jones,  1  Virg.  Cas.  270. 

Using  means  to  prevent,  or  preventing  a  witness  from  attending  court,  who  had  been 
duly  summoned,  is  a  contempt  of  the  court,  which  may  be  punished  by  information  or 
attachment.    Commonwealth  v.  Frealey,  2  Virg.  Cas.  1. 

A  rule  upon  a  party  to  show  cause  why  an  attachment  should  not  issue  against  him  for 
contempt,  must  be  served»personally ;  but  if  he  evades  the  service,  or  other  circumstances 
render  it  proper,  the  court  will  order  that  service  at  his  last  place  of  abode  shall  be  suffi- 
cient. Hollingsworth  v.  Duane,  Wallace,  141.  And  where  he  is  present  in  court, 
*831  there  is  no  occasion  to  make  *the  rale  for  the  attachment  absolute,  but  the  court 
may  immediately  proceed  to  pronounce  sentence.    Respublica  v.  Oswald,  1  Dall:  328. 

An  attachment  against  a  witness,  issuing  out  of  the  Circuit  Court  of  the  United  States 
must  be  served  by  the  marshal.    United  States  v.  Caldwell,  4  Dall.  334. 

If  the  party  against  whom  an  attachment  for  a  contempt  has  issued,  discllarge  himself 
of  tlie  contempt,  by  his  affidavit  and  answers  to  interrogatories,  no  further  proceedings 
can  be  had  against  him  on  the  attachment ;  but  if  perjury  appear,  he  will  be  recognized 
to  answer  for  the  crime.  United  States  v.  Dodge,  2  Gallisou,  813  ;  Jackson  v.  Smith,  5 
John.  Rep.  115. 

Motions  and  affidavits  for  attachments  in  civil  suits  are  proceedings  on  the  civil  side  of 
the  court,  until  the  attachments  issue,  and  are  to  be  entitled  in  the  names  of  the  parties ; 
but  as  soon  as  the  attachment  issues,  the  proceedings  are  on  the  criminal  side.  United 
States  V.  Wayne,  Wallace,  134 ;  Folger  v.  Hoogland,  5  John.  Rep.  235  ;  Matter  of  Bron- 
8on,  13  John.  Rep.  460. 

A  witness  was  served  with  a  subpoena  on  the  3d  of  July  to  attend  on  the  3d  (the  day 
before).  The  subpoena  was  dated  the  18th  day  of  the  preceding  June.  No  notice  was 
given  that  the  cause  had  not  been  tried  on  the  2d  of  July.  The  witness  failed  to  attend. 
On  a  rule  to  show  cause  why  an  attachment  should  not  issue,  it  was  discharged,  but 
without;  costs.    Alexander  v.  Dixon,  1  Bingh.  365.     See  note  537. 

In  New  York  this  proceeding  is  probably  rendered  more  speedy  and  effectual  than 
formerly,  by  the  statute  of  April  16,  1830,  ch.  185,  by  which  such  non-enumerated  business 
as  the  Supreme  Court  shall  by  rule  direct,  may  be  heard  and  decided  in  vacation. 
Motions  relating  to  attachments  are  non-enumerated.  Rule  47th  of  October  Term,  1839. 
And  by  rule  of  May  37th,  1880,  all  non-enumerated  motions,  except  those  specially  men- 
tioned (including  "  motions  in  proceedings  upon  attachment"),  are  to  be  heard  on  the 
Thursday  succeeding  the  1st  and  8d  Tuesdays  of  each  month.  Probably  all  the  rules 
leading  to  the  attachment  may  be  taken  on  either  of  these  days,  though  I  am  not  aware 
what  lias  been  the  construction  of  the  rule  in  this  respect.  I  infer  it  not  only  from  the 
words  of  the  exception,  but  because  there  can  be  no  reason  for  confining  the  preliminary 
proceedings  to  the  term.  When  the  writ  goes,  and  not  till  then,  it  becomes  a  term 
business,  from  the  circumstance  that  all  attachments  must  be,  if  issued  in  term,  tested  on 
a  day  in  that  term,  and  returnable  on  a  day  in  that  or  the  next  term,  or  if  issued  in  vaca- 
tion must  be  tested  on  any  day  in  the  preceding,  and  returnable  on  some  day  in  the  suc- 
ceeding term.  2  R.  S.  197,  §  5.  It  is  returnable  "Before  our  justices  of  "our  Supreme 
Court  of  judicature,  at  the  Capitol  in  the  city  of  Albany,"  "  at  the  City  Hall  of  the  city 
of  New  York,''  or  "  at  the  Academy  in  the  town  of  Utica,"  accordingly  as  the  return 
term  shall  be  held  at  either  of  these  places  (Id.  198,  §  9) ;  and  tested  in  the  name  of  the 
chief  justice,  or  if  there  be  no  chief  justice,  in  the  name  of  any  other  justice  Of 
the  Supreme  Court.    Id.  §  10. 

Vol.  II.  88 
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The  proceedings  detailed  in  respect  to  an' attachment  at  the  circuit  {ante,  note  313),  will 
apply  to  proceedings  at  bar  changing  what  should  be  changed,  according  to  the  above 
directions,  and  the  nature  of  the  case. 

But  as  this  is  very  much,  and  sometimes  solely  in  the  nature  of  a  penal  proceeding,  the 
common-law  rules  more  emphatically  apply.  The  more  usual  course,  we  have  seen,  is 
to  begin  by  a  rule  to  show  Cause.  This  may  or  may  not  be  done,  in  the  discretion  of  the 
court,  as  to  a  defaulting  witness.  2  R.  S.  535,  §  3,  in  connection  with  the  same,  536,  §  5. 
The  affidavit  should  state  that  the  witness  was  duly  called  at  the  trial.  Malcolm  v.  Bay, 
3  Moore,  332. 

The  rule  nin,  or  to  show  cause  is  thus  : 

"Supreme  Court. 
John  Doe         )      On  Thursday  next  after  the  1st  Tuesday  of  December,  1830. 

V.  >■      Upon  reading  the  affidavit  of  Joshua  Bliven,  it  is  ordered  that  E.  F. 

Sficha/rd  Roe.  )  upon  notice  of  this  rule,  and  a  copy  of  the  said  affidavit  to  be  given  to 
and  served  on  him,  shall,  upon  Thursday  next  after  the  3d  Tuesday  of  December  instant, 
at  the  Capitol  in  the  c.ty  of  Albany,  show  cause  why  an  attachment  of  contempt  should 
not  be  issued  against  him  for  his  non-attendance  as  a  witness  in  this  cause,  on  the  behalf 
of  the  plaintiff,  at  the  last  circuit  court  holden  for  the  county  of  Saratoga,  pursuant  to  a 
subpoena  served  on  him.     Upon  motion  of  Mr.  Warren,  of  counsel  for  the  plaintiff. 

By  the  court, 

"  J.  K.  Paige,  Cl'k." 
"  W.  L.  P.  Warken,  Att'y  for  plaintiff." 

*882  *Appidavit  of  Service'. 

"  Supreme  Court. 

John  Doe        )      Saratoga  County,  ss.     William  L.   F.  Warren,  attorney  for  the 
V.  >•  plaintiff,  maketh  oath  and  saith,  that  he  did,  on  the  9th  Day  of 

Richard  Roe.  )  December  instant  (8  days  exclusive  iefore  day  of  showing  cause.  Rules 
48  and  63  of  October  Term,  1829),  serve  E.  P.  with  a  true  copy  or  the  rule  hereto  annexed, 
and' of  the  affidavit  on  which  the  same  was  founded,  by  delivering  the  same  to  him  per- 
sonally, and  at  the  same  time  showing  him  the  said  original  rule. 

"  Sworn,  &c.  W.  L.  P.  W." 

If  the  defendant  keep  out  of  the  way  to  avoid  service,  the  court  wlil  make  a  rule  that 
leaving  it  for  the  witness  at  his  last  and  rriost  usual  place  of  abode,  shall  be  good  service. 
3  Archb.  Pr.  299  ;  Hollingworth  v.  Duane,  Wallace,  141. 

Rule  Absolute. 
J      "  Upon  reading  the  rule  made  in  this  cause,  on  Thursday  next  after 
Title  as  above.   >•  the  1st  Tuesday  of  December.  1830,  and  upon  hearing  Mr.  Warren, 
)  of  counsel  for  the  plaintiff,  and  Mr.  Ellsworth,  of  counsel  for  E.  P.,  it 
is  ordered  that  an  attachment  of  contempt  is*ie  against  the  said  E.  P.,  for  his  non-attend- 
ance as  a  witness  in  this  cause  on  the  behalf  of  the  plaintiff,  at  the  last  circuit  court 
holden  for  the  county  of  Saratoga,  pursuant  to  a  subpoena,  served  on  him." 

Or,  "  Upon  reading  the  rules  made  on,  &c.,  and  on,  &o.  (and  other  papers,  if  any),  and 
on  hearing,  &c.,  ordered,  &c." 

Whether  the  rule  can  be  served  on  Sunday  (Mclleham  v.  Smith,  8  T.  R.  86) ;  and 
whether  the  attachment  may  be  served  on  Sunday  ?  Quere.  The  King  v.  Myers,  1  T.  R. 
265,  366  ;  Anonymous,  Willes,'459,  460  ;  Ex  parte  Whitchurch,  1  Atk.  55. 

On  this  writ,  as  it  is  not  an  attachment  ad  testificandum,  or  like  the  one  at  the  circuit, 
in  the  nature  of  such  writ,  the  court  may  or  may  not  allow  bail  to  be  taken  of  the  defend- 
ant. 2  Archb.  Pr.  299,  300  ;  People  v.  Teft,  3  Cowen's  R.  340  ;  2  R.  S.  536,  537,  §§  10,  14. 
The  court  direct  the  penalty  of  the  bond.  2  R.  S.  536,  §  10.  And  the  clerk  must  then 
indorse  the  writ.  "  Issued  by  special  order  of  the  court  for  the  defendant's  contempt,  in 
not  obeying  a  subpoena.    Bailable  in  the  penalty  of  $100. 

"  J.  K.  Paige,  Cl'k." 

2  R.  S.  536,  537,  §§  1 0, 13, 14 ;  Hand's  Cr.  Pr.  507.  If  no  sum  bo  indorsed,  the  defend- 
ant is  not  bailable,  unless  he  apply  for  and  obtain  a  special  order  of  the  court  for  the 
purpose.  3  R.  S.  537,  §  14.  The  bail  is  by  bond  of  the  defendant,  and  two  sufficient 
sureties,  to  be  executed  at  any  time  before  the  return  day,  in  this  form  ; 

"Know  all  men  by  these  presents,  that  we,  E.  P.,  Q.  H.  and  I.  J.  are  held  and  firmly 
bound  unto  John  Dunning,  sheriff  of  the  county  of  Saratoga,  in  the  sum  of  $100,  to  be 
paid  to  the  said  John  Dunning,  sheriff  as  aforesaid,  or  his  assigns,  to  which  payment,  we 
bind  ourselves  jointly  and  severally,  firmly  by  these  presents.    Dated,  &c. 

"  The  condition  of  this  obligation  is  such,  that  if  the  said  E.  F.  shall  personally  appear 
before  the  justices  of  the  people  of  the  state  of  New  York  of  the  Supreme  Court  of  judi- 
cature of  the  same  people,  on  the  first  Monday  of  January  next,  at  the  capitol  in  the  city 
of  Albany,  to  answer  to  the  said  court  for  certain  trespasses  and  contempts  brought 
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*833  *An  attachment  will  not  be  granted  where  there  is  a  variance  between 
the  writ  itself  and  the  ticket,  as  to  the  date  of  the  trial  :(1)  unless 
where  the  error  is  such  as  could  not  mislead ;  as  where  the  sujbpoena,  tested 
the  9th  of  May  and  served  on  the  19th,  required  attendance  "  on  the  21st 
of  March  instant."  (2)  And  if  the  subpoena  requires  the  attendance  of  the 
witness  on  a  particular  day,  not  being  the  commission  day  of  the  assizes,(3) 
and  does  not  command  him  to  appear,  from  day  to  day,  afterwards,  till  the 
cause  is  tried,  and  the  cause  is  postponed,  an  attachment  will  not  be  granted 
against  the  witness  for  non-attendance  at  the  trial  on  a.  subsequent  day  to 
the  one  named.  (4)  A  writ  bearing  teste  out  of  ,term  is  void,  and  an  attach- 
ment will  not  be  granted  for  non-obedience  to  it.(5)  .liTor  will  an  attachment 
be  granted  if  it  appear  by  the  notes  of  the  judge  at  the.  trial,  or  upon 
affidavit,  that  the  testimony  of  the  witness  could  not  have  been  material.  (6) 
But  it  is  not  necessary,  in  order  to  make  a  witness  liable  for  disobedience 
to  a  subpoena,  that  the  jury  should  have  been  sworn.  (7) 

Action  on  the  case,  or  for  penalty.  A  second  remedy  is  by  a  special 
action  on  the  case  for  damages  at  common  law.  (8) 

The  third  and  last,  is  an  action  of  debt  on  the  stat.  5  Eliz.  c.  9,  §  12,  for 

the  penalty.of  £10,  and  also  for  the  further  recompense  recoverable 

*834     *under  that  statute.  (9)     This  action  for  a  further  recompense  will 

against  him  therein ;  and  shall  abide  the  order  and  judgment  of  the  said  court  thereupon, 
then  this  obligation  to  be  void ;  otherwise  of  force. 

"  Sealed  and  delivered  E.  F.    (l.  s.) 

"  In  presence  of  G.  H.    (l.  s.) 

"  K.  L.  ,  I.  J.     (L.  8.)" 

The  bond  is  to  be  returned  and  filed  with  the  attachment.  3  E.  S.  537,  §  16.  Annex 
the  bond  to  the  writ ;  and  return  thus : 

"  The  execution  of  this  writ  appears  by  the  schedule  hereto  annexed. 

3.  Dunning,  Sheriff." 

On  default  to  appear,  the  court  may  order  the  bond  prosecuted,  which  order  operates 
ipso  facto,  as  an  assignment  to  the  aggrieved  party  named  in  the  order  to  prosecute  ;  and 
may  be  prosecuted  in  his  owu  name.  2  R.  S.  589,  §§  37, 38.  The  measure  of  damages  is 
the  extent  of  the  loss  or  injury,  and  costs.  Id.  539,  §  29.  If  the  bond  conform  to  the 
statute  in  substance,  though  not  in  form,  it  will  sufSce ;  and  so,  if  it  do  not  vary  to  the  pre- 
judice of  the  one  who  obtains  the  attachment.  Id.  556,  §  33.  It  may  be  amended  by 
consent  of  all  the  obligors.    Id.  p  33. 

(1)  Doe  d.  Clark  v.  Thompson,  9  Dowl.  P.  C.  948. 

(3)  Page  V.  Carew,  1  C.  &  J.  514.  As  to  other  instances  of  error  in  the  subpoena,  sea 
Milson  V.  May,  3  M.  &  P.  333  ;  Chapman  v.  Davis,  3  M.  &  G.  609. 

(3)  Scholes  V.  Hilton,  10  M.  &  W.  15. 

(4)  Vaughton  v.  Brice,  9  Dowl.  P.  C.  179. 

(5)  Edgell  V.  Curling,  7  M.  &  G.  958. 

(6)  Dieas  v.  Lawson,  1  C,  M.  &  R.  934 ;  R.  v.  Russell  (Lord  John),  7  Dowl.  P.  C.  693. 
And  R.  V.  Sloman,  1  Dowl.  P.  C.  618.    But  see  Scholes  v.  Hilton,  10  M.  &  W.  15. 

(7)  MuUett  V.  Hunt,  1  C.  &  M.  753,  overruling  Swand  v.  Swaffham,  Peake  N.  P.  C.  60. 

(8)  Pearson  v.  Isles,  Doug.  561. 

Note  556. — A  special  action  on  the  case,  at  common  law,  lies  against  a  witness  who 
has  been  regularly  subpoenaed,  and  who  neglects  or  refuses  to  attend,  at  the  suit  of  the 
party  by  whom  he  was  subpoenaed,  to  recover  the  damages  sustained  in  consequence  of 
such  default.  Hasbrouck  v.  Baker,  10  John.-  E.  248  ;  (Hurd  v.  Swan,  4  Denio  E.  75,  in 
which  plaintiff  claimed  to  recover  the  penalty  g;iven  by  statute  and  his  damages ;  and 
Courtney  v.  Baker,  3  Id.  37  ;  12  Barb.  680, 

For  a  precedent  of  a  declaration  in  this  action,  see  Amey  v.  Long,  9  East,  473. 

(9)  Note  557. — The  following  is  the  statutory  provision  on  this  subject  in  New  York : 
"  Every  person  who  shall  be  duly  subpoenaed  to  attend  as  a  witness,  any  court  within 

this  state,  or  to  attend  any  officer  of  any  court  of  record  empowered  to  receive  evidence, 
or  any  commismoner  appointed  by  such  court  to  take  testimony ;  or  any  referees  appointed 
by  such  court  to  hear  any  cause  or  matter,  shall  be  bound  to  attend,  according  to  the 
command  of  such  subpoena ;  and  for  every  failure  so  to  attend,  without  a  reasonable 
excuse,  shall  become  guilty  of  a  contempt  of  the  court  out  of  which  such  subpoena  issued ; 
shall  be  responsible  in  the  proper  action  to  the  aggrieved  party  for  the  loss  and  hindrance 
siistained  by  such  failure,  and  for  all  other  damages  sustained  thereby ;  and  shall  forfeit 
to  the  aggrieved  party,  the  sum  of  fifty  dollars,  in  addition  to  such  damages,  to  be 
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not  lie,  unless  tlie  amount  has  been  previously  assessed'  by  the  court 
out  of  which  the  process  issued — neither  the  jury  nor  the  judge  at  Nisi 
Priu.s  being  competent  to  make  the  assessment.  (1) 

In  criminal  cases.  The  means  of  compelling  the  attendance  of  witnesses 
in  criminal  cases  are  of  two  kinds;  (2)  first,  by  process  of  subpoena,  for  dis- 
obedience to  which  the  person  served  with  the  process  is  liable  to  an  attach- 
ment for  contempt  ;(3)  or,  secondly,  the  justice, (4)  or  coroner,(o)  who  takes 
the  information  of  witnesses,  may  at  the  time  of  taking  it,  or  at  any  time 

before  the  trial,  bind  them  over  to  appear,  and  if  they  refuse  to  come 
*835     and  to  be  *bound  over,  may  commit  them.(6)     This  proceeding  by 

recognizance  is  the  ordinary  and  more  effectual  method.  (7) 

Subpoena  for  prisoner.  In  prosecutions  for  misdemeanors,  the  defendant 
has  been,  from  the  earliest  times,  allowed  the  writ  of  subpoena.  But  prison- 
ers had  no  right,  by  the  common  law,  to  this  process  in  capital  cases,  with- 
out the  special  order  of  the  court.  (7)     Formerly,  in  such  cases,  a  prisoner 

recovered  in  a  separate  action,"  or  in  the  same  action  commenced  for  the  recovery  of  such 
damages."  2  R.  S.  400,  §  43.  For  a  precedent  of  a  declaration  in  this  action,  see  Wend. 
Plead.  343  ;  see  ante,  note  556  ;  and  for  the  doctrine  of,  and  proceedipigs  upon  attachment, 
md.  ante,  notes  529,  555. 

(1)  Pearson  v.  Isles,  Doug.  561. 

ifoTB  558. — In  one  case  Lord  Kenyon  ruled,  that  the  party  who  was  plaintiff  in  the 
original  cause,  could  maintain  no  action  against  the  witness,  unless  he  suffered.the  cause 
to  be  called  on  and  was  nonsuited  (Bland  v.  Swaffham,  Peak.  N.  P.  C.  60) ;  bat  the  Court 
of  King's  Bench  have  expressed  a  doubt  of  the  propriety  of  this  decision.  Barrow  v. 
Humphreys:,  3  Bi  &  A.  598.    (See  also  Hurd  v.  Swan,  %wpra^ 

(2)  2  Hale  P.  C.  281 ;  Bennett  v.  Watson,  3  M.  &  S.  1. 

(3)  R.  V.  Ring,  8  T.  R.  585.  Disobedience  to  a  subpoena  issued  by  the  Court  of  Quarter 
Sessions  is  no  contempt  of  that  court.  R.  v.  Brownell,  1  A.  &  B.  602.  See  also  R.  v. 
Vickery,  16  L.  J.  (N.  S.)  May,  Ca.  69. 

Note  559. — This,  in  New  York,  issued  for  the  defendant,  on  indictment,  by  the  clerk 
nnder  the  seal  of  the  Common  Pleas  or  Oyer  and  Terminer.  For  the  sessions  it  is  tested 
in  the  name  of  the  first  or  senior  county  j  udge  ;  for  the  Circuit,  in  the  name  of  tRe  circuit 
judge  on  the  day  it  issues,  and  made  returnable  at  some  day  in  term  time.  2  R.  S.  729, 
§§  59,  60,  61,  62.  The  clerks  are  bound  to  issue  them  gratuitously,  on  demand  of  the 
defendant,  as  well  in  vacation  as  in  term  time.  Id.  §  59.  For  the  people  it  is  issued  by 
the  district  attorney,  without  seal.  Id.  §  63.  Disobedience  is,  in  either  case,  punishable 
in  the  same  manner  and  upon  the  like  proceedings  as  if  returnable  in  the  Circuit.  Id. 
§  64.  The  witnesses  must  attend  without  fees.  Id.  §  65.  See  forms  of  subpoena  and  pro- 
ceedings for  default,  ante,  note  529.  The  above  subpoenas  run  in  any  part  of  the  state. 
Vid.  3  R.  S.  276,  g  1. 

In  South  Carolina,  a  subpoena  may  go  to  compel  the  attendance  of  witnesses  in  order  to 
prove  extenuating  circumstances,  after  conviction.  The  State  v.  Smith,  2  Bay,  62.  See  2 
Eev.  Stat,  of  N.  Y.  729,  §S  63,  64.    See  ante,,  notes  529,  580  and  555. 

(4)  11  &  12  Vict.  c.  42,  §  20. 

(5)  7  Geo.  IV,  c.  64,  §  4. 

(6)  4  Bl.  Com.  359 ;  2  Hawk.  P.  C.  c.  46,  §  17. 

(7)  Similar  powers  of  binding  witnesses  over  are  given  to  magistrates  by  various  statutes 
in  cases  of  appeal  to  the  sessions  ;  in  some  instances  the  sessions  have  power  given  tliem 
to  summon  witnesses  before  them.  Persuading  a  witness,  who  has  been  bound  over,  not 
to  appear  at  the  trial,  is  a  misdemeanor.     See  R.  v.  Stowell,  5  Q.  B.  44. 

NoTK  560.  —  See  2  Rev.  Stat,  of  N.  Y.,  709,  §§  21,  32, 23*  34. 

By  these  sections  witnesses  ard'  to  be  bound  by  the  examining  magistrate,  in  recog- 
nizdnce,  to  the  next  court  having  cognizance  of  the  offense.  He  may  require  securitv,  on 
proof  that  the  witness  will  probably  disregard  his  recognizance.  Infants  and  married 
women  are  of  course  to  give  security  if  required ;  and  all  the  witnesses  may  be  compelled 
to  give  the  recognizance  ordered,  by  imprisonment  till  they  comply.  This  statute  omits 
to  give  a  similar  power  of  requiring  security,  to  any  of  the  courts ;  nor  have  they  any  such 
power  at  the  common  law,  nor  by  implication  from  any  other  statute.  Bickley  v.  Com- 
monwealth, 3  J.  J.  Marsh.  573,  574.  The  magistrate  must  certify  these  recognizances  to 
the  court  at  which  the  witnesses  are  to  appear.  3  R.  S.  709,  ^  26.  Ho  may  be  ruled 
to  make  return  ;  and  on  default,  punished  as  for  a  contempt.  Id.  §  27.  These  recogni- 
zances must  be  written  and  subscribed  by  the  cognizors.  2  R.  S.  740,  §  34.  Tliough 
when  recognizances  are  takenin  open  court,  by  a  court  of  record,  it  is  enough  that  thev 
are  entered  in  the  minutes,  and  the  substance  j ead  to  the  witness.    Id. 
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Tras  put  upon  his  trial  under  a  twofold  disadvantage;  lie  was  unable  to. 
compel  the  attendance  of  witnesses,  and,  if  they  voluntarily  attended,  their 
evidence  not  being  given  on  oath,  received  less  credit  than  the  evidence  on 
the  part  of  the  prosecution.  (1)  By  stat.  7  Wm.  Ill,  c.  3,  §  7,  all  persons 
indicted  for  any  high  treason,  whereby  corruption  of  blood  may  ensue,  shall 
have  the  like  process  of  the  court,  where  they  shall  be  tried,  to  compel  their 
witnesses  to  appear  for  them,  as  is  usually  granted  to  compel  witnesses  to 
appear  against  them.  And  now — as  the  stat.  1  Ann.  st.  1,  c.  9,  §  3,  enacts, 
that  all  witnesses,  on  behalf  of  a  prisoner  on  a  trial  for  treason  or  felony, 
shall  be  sworn  in  the  same  manner  as  witnesses  for  the  crown,  and  be  liable 
to  all  the  penalties  of  perjury,  process  of  subpoena  may  be  taken  out  by  the 
prisoner  in  any  case  whatever.  (2) 

In  order  to  provide  for  the  appearance  of  witnesses,  to  answer  in  cases 
where  warrants  are  not  usually  issued,  and  to  give  evidence  in  criminal 
prosecutions  in  any  part  of  the  United  Kingdom,  it  is  enacted  by  stat.  45 
Geo.  Ill,  c.  92,  §§  3  and  4,  that  the  service  of  a  writ  of  subpcena  or  other 
process  in  any  one  of  the  parts  of  the  United  Kingdom,  shall  be  as  effec- 
tual to  compel  his  appearance  in  any  other  of  the  parts  of  the  same, 
*836  *as  if  the  process  had  been  served  in  that  part  where  the  person  is 
required  to  appear.  And  if  the  person  served  does  not  appear,  the 
court  out  of  which  the  process  issued,  may  transmit  a  certificate  of 
the  default,  in  the  manner  specified  by  the  act,  and  the  court  to  which  the 
certificate  is  transmitted,  may  punish  the  person  for  this  default,  as  if  he 
had  refused  to  appear  to  process  issuing  out  of  that  court ;  provided  it 
appear  that  a  reasonable  and  sufficient  sum  of  money,  to  defray  the 
expenses  of  coming  and  attending  to  give  evidence  and  of  returning,  was 
tendered  to  the  person  making  default,  at  the  time  when  the  subpoena  or 
other  process  was  served  upon  him.  (3) 

Compensation  for  attendance  in  criminal  cases.  In  civil  proceedings,  as 
we  have  seen,  a  witness  is  not  obliged  to  attend  or  give  evidence,  unless  his 
expenses  are  duly  tendered ;  but,  in  criminal  prosecutions,  witnesses  are 
bound  to  appear  unconditionally.  (4)     On  the  other  hand,  it  is  reasonable 

(1)  Many  instances  occur  among  the  early  state  trials,  of  witnesses  refusing  to  come  into 
court  to  be  examined  on  behalf  of  the  accused  ;  and  there  are  some  in  which  witnesses  have 
been  peremptorily  sent  out  of  court  by  the  judge,  and  notjallowed  to  give  evidence. 

(2)  For  the  law  on  this  question  in  New  York,  see  ante,  notes,  528,  559. 

(8)  Tliis  statute  is  confined  to  cases  where  the  witness  making  the  default,  is  out  of  the 
jurisdiction  of  the  court  to  which  the  certificate  is  transmitted.  R.  v.  Brownell,  1  A.' 
&  B.  602. 

(See  also  the  recent  statute  of  17  &  18  "Vict.  c.  34,  §  1,  allowing  witnesses  to  be  sub- 
poenaed in  the  samemanner  as  in  civil  suits.    Harris  v.  Barber,  34  Eng.  Law  &  Eq.  97.) 

(4)  4  Hawk.  b.  2,  c.  46,  §  178  ;  2  Hale  P.  C.  282.  See  also  preambits  of  27  Geo.  H,  c.  3, 
§  3,  and  18  Geo.  IH,  c.  19,  §  7. 

Note  561. — In  New  York,  when  a  witness  attends  the  Oyer  and  Terminer  or  General 
Sessions,  in  behalf  of  the  people;  on  subpoena,  recognizance,  or  on  request  of  the  public 
prosecutor,  from  another  state  or  territory  of  the  United  States  or  from  any  foreign  coun- 
try ;  or  if  such  witness  be  poor,  on  either  fact  appearing,  the  court  may,  by  order  in  its 
minutes,  direct  the  county  treasurer  to  pay  him  such  sum  of  money  as  shall  seem  reason- 
able for  his  expenses  ;  to  be  paid  to  the  witness,  or  his  order,  on  producing  a  certified 
copy  (which  shall  be  furnished  to  the  witness  gratuitously  by  the  clerk),  to  the  county 
treasurer.    2  E.  S.  753,  §§  13, 14,  15. 

Okder. 

"Saratoga  County,  Oyer  and  Terminer,  \ 
December  1, 1830.  ) 
"  It  appearing  to  this  court  that  E.  P.  has  ^.Jtended  this  court,  as  a  witness  in  behalf  of 
the  people  of  the  state  of  New  York,  upon  tlie  request  of  the  public  prosecutor  (or  upon 
subpoena,  or  by  virtue  of  a  recognizance  for  that  purpose) ;  and  that  said  E.  F.  has  come 
from  the  state  of  Vermont  (or  from  Lower  Canada,  &c.,  or  is  poor),  okdbked,  that  the 
county  treasurer  of  the  county  of  Saratoga  pay  him dollars,  for  his  expenses.  Cer- 
tified,          (A  copy.)  Th.  Palmer,  Clerk." 
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and  highly  expedient,  that,  when  they  attend,  on  hehalf  of  the  public,  a  fair 
compensation  should  be  given  them  for  their  trouble  and  necessary  expense. 
Formerly,  however,  the  law  provided  no  means  for  reimbursing  them,  a 
defect  in  our  judicial  administration,  which  was  at  length,  remedied,  to 
some  extent,  by  the  stat.  27  Geo.  II,  c.  3,  §'3.  This  statute  enacted,  that, 
when  a,py  poor  person  should  appear  on  recognizance  to  give  evidence 
*837  against  another  accused  of  felony,  the  *court  might  order  the  treas- 
urer of  the  county  to  pay  such  sum  as  should  seem  reasonable  for  his 
time,  trouble  and  expense. 

As  this  statute  extended  only  to  poor  persons  who  appeared  on  recog- 
nizance, and  not  to  such  as  appeared  on  subpoena  to  give  evidence,  it  was 
afterwards  deemed  reasonable  by  the  legislature,  that  every  person  so 
appearing  on  recognizance  or  subpoena,  should  be  allowed  his  reasonable 
expenses ;  and,  in  case  of  poverty,  as  before,  a  satisfaction  for  his  trouble 
and  loss  of  time.  The  stat.  18  Geo.  Ill,  c.  19,  §  8,  therefore  enacted,  that, 
where  any  person  should  appear  on  recognizance  or  subpoena,  to  give  evi- 
dence as  to  any  felony,  it  should  be  in  the  power  of  the  court,  to  order 
him  a  reasonable  sum  for  his  hona  fide  expenses,  "  making  a  reasonable 
allowance,  in  case  he  should  appear  to  be  in  poor  circumstances,  for  trouble 
and  loss  of  time." 

The  stat.  58  Geo.  Ill,  c.  70,  §  4,  provided,  that,  in  cases  of  felony,  the 
court  should  be  empowered  to  order  the  prosecutor  and  witnesses,  and 
the  persons  concerned  in  the  apprehension  of  the  accused,  as  well  the  costs, 
charges  and  expenses  of  preferring  the  indictment,  as  also  a  reasonable  sum 
for  their  expenses  in  attending  before  the  grand  jury,  and  in  carrying  on 
the  prosecution,  and  also  to  compensate  them  for  the  loss  of  time  and 
trouble  in  the  apprehension  and  prosecution.  The  eighth  section  further 
provided  that  no  person  should  be  entitled  to  any  such  costs  or  expenses 
for  attending  the  court,  unless  he  should  have  been  bound  by  recognizance, 
or  have  previously  received  a  subpoena  to  attend,  or  a  written  notice  for 
that  purpose  from  the  prosecutor,  his  agent,  or  his  attorney. 

The  stat.'  7  Geo.  IV,  c.  64,  §  22,  enacts,  that  the  courts  before  which  any 
person  shall  be  prosecuted  or  tried  for  any  felony,  shall  be  authorized  and 
empowered  to  order  payment  to  the  prosecutor,  of  the  posts  and  expenses, 
which  such  prosecutor  shall  incur  in  preferring  the  indictment,  and  also 
payment  to  the  prosecutor  and  witnesses,  for  the  prosecution  of  such  sum 
of  money,  as  to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse 
such  prosecutor  and  witnesses  for  the  expenses  they  shall  iiave  severally 
incurred  in  attending  before  the  examining  magistrate  or  magistrates  and 
the  grand  jury,  and  in  otherwise  carrying  on  su6h  prosecution,  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time  therein ;  and  although 
no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for  the  court,  when 
any  person  shall,  in  the  opinion  of  the  court,  hoiia  fide  have  attended  the 
court  in  obedience  to  any  such  recognizance  or  subpoena,  to  order  payment 
unto  such  person  of  such  sum  of  money  as  to  the  court  shall  seem  reason- 
able and  sufficient  to  reimburse  such  person  for  the  expenses  which  he  or 
she  shall  have  hona  fide  incurred  by  reason  of  attending  before  the  examin- 
ing magistrate,  and  by  reason  of  such  recognizance  or  subpoena,  and  also 
to  compensate  such  person  for  trouble  and  loss  of  time ;  and  the  amount  of 
expenses  of  attending  before  the  examining  magistrate,  and  the  compensa- 
tion for  trouble  and  loss  of  time  therein,  shall  be  ascertained  by  his 
*838  certificate,  granted  before  the  trial  or  *attendance  in  court,  if  such 
magistrate  shall  think  fit  to  grant  the  same ;  and  the  amount  of  all 


Yid.  2  R.  S.  753,  §  13.  The  People  v.  Dowelle,  Col.  Gas.  45.  This  statute  as  to  poor 
witnesses,  comes  down  from  the  revisal  of  Kent  and  Radcliff,  in  1801  (Vol.  1,  263,  §  15) ; 
■where  the  word  poor  is  also  used.  In  Ex  parte  Manning  (1  Gaines'  R.  59),  the  Supreme 
Court  said  the  discretion  to  allow  was  limited  to  persons  who  are  objects  of  public  cliarity. 
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the  other  expenses  and  compensation  shall  he  ascertained  hy  the  proper 
officer  of  the  court. 

Costs  in  certain  misdemeanors.  The  act,  last  mentioned,  gives  authority, 
also,  to  the  court  in  certain  cases  of  misdemeanor,  to  order  the  payment  of 
the  costs  and  expenses  of  prosecutions.  (1)  The  misdemeanors  enumerated 
are  as  follows :  Assaults  with  intent  to  commit  felony  ;  attempts  to  commit 
felony ;  riots ;  receiving  stolen  property,  knowing  the  same  to  have  been 
stolen ;  assaults  upon  peace  officers  in  the  execution  of  their  duty,  or  upon 
any  person  acting  in  aid  of  such  officers ;  neglect  or  breach  of  duty  as  a 
peace  officer ;  assaults  committed  in  pursuance  of  any  conspiracy  to  raise 
the  rate  of  wages ;  knowingly  and  designedly  obtaining  any  property  by 
false  pretences ;  willful  and  indecent  exposure  of  the  person ;  and  willful 
and  oori-upt  perjury,  or  subornation  of  perjury.  In  these  cases,  the  court 
before  whom  the  prosecutor  or  witness  appears,  on  recognizance  or  subpcena, 
is  authorized  to  order  payment  of  their  costs  and  expenses,  together  with  a 
compensation  for  trouble  and  loss  of  time,  in  the  same  manner  as  courts  are 
authorized  and  empowered  to  order  the  same  in  cases  of  felony;  and, 
although  no  bill  of  indictment  be  preferred,  it  shall  be  lawful  for  the  court, 
where  any  person  shall  have  bona  fide  attended  the  court,  in  obedience  to 
any  such  recognizance,  to  order  payment  of  the  expenses  of  such  person, 
together  with  a  compensation  for  his  or  her  trouble  and  loss  of  time,  in  the 
same  manner  as  in  cases  of  felony.  The  misdemeanor  of  concealing  the 
birth  of  a  child  was  brought  within  this  statute  by  the  stat.  1  Vict.  c.  44.(2) 
And  by  the  recent  act,  14  &  15  Vict.  c.  55,  §  2,  the  provisions  of  the  1  Geo. 
IV,  as  to  ordinary  payment  of  costs  and  expenses  in  cases  of.  certain  misde- 
meanors, are  further  extended  to  the  following  misdemeanors  :  Unlawfully 
and  carnally  knowing  and  abusing  any  girl  being  above  the  age  of  ten 
years  and  under  the  age  of  twelve  years ;  unlawfully  taking  or  causing  to 
be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having^ the  lawful  care'^br  charge  of  her;  conspiring  to  charge 
any  person  with  any  felony,  or  to  indict  any  person  of  any  felony  ;  and  con- 
spiring to  commit  any  felony. 

*839  *  Expenses  of  attending  before  a  magistrate  in  misdemeanors.  The 
23d  section  of  the  7  Geo.  IV,  c.  64,  contained  a  proviso,  that  in 
cases  of  misdemeanor,  the  power  of  ordering  the  payment  of  expenses  and 
compensation  should  not  extend  to  the  attendance  before  the  examining 
magistt-ate.fS)  But  now  by  the  14  &  15  Vict.  c.  55,  §  1,  that  proviso  is 
repealed.  It  may  perhaps  be  somewhat  doubtful  what  will  b^  the  exact 
effect  of  this  repeal;  as  the  14  '&  15  Vict,  does  not  in  any  way  empower  the 
committing  magistrate  to  certify  the  expenses  of  attending  before  him ;  but 
as  the  23d  sect,  of  the  1  Geo.  IV,  c.  64,  says,  that  the  court,  in  the  cases  of 
the  specified  misdemeanor,  is  empowered  to  order  costs,  expenses  and  com- 
pensation for  loss  of  time,'  in  the  same  manner  as  in  cases  of  felony  ;  and  as 
by  the  22d  section,  the  court,  in  cases  of' felony,  is  empowered  to  order 
costs,  expenses,  and  compensation,  including  the  expenses  of  attending 
before  the  examining  magistrate,  the  amount  whereof  is  to  be  ascertained 

(1)  Sect.  23. 

(3)  Provision  is  made  for  the  expense  of  medical  and  other  witnesses  attending  coro- 
ners' inquests  by  the  stats.  6  &  7  Wm.  IV,  c.  89,  and  1  Vict.  c.  68.  As  to  remuneration  to 
be  given  to  persons  who  have  been  active  in  apprehending  offenders  in  certain  cases  of 
felony,  see  7  Geo.  IV,  c.  64,  §§  36,  28-30 ;  14  &  15  Vict.  c.  55,  §§  7,  8.  See,  also,  B.  v. 
Eohinsou,  1  Lew.  C.  C.  139  ;  E.  v.  Darkin,  3  Id.  129  ;  R.  v.  Womersley,  Id.  163  ;  R.  v. 
Gillbrass,  7  C.  &  P.  444 ;  R.  v.  Barilfes,  Id.  166 ;  R.  v.  Jones,  Id.  167 ;  to  persons  discover- 
ing and  prosecuting  returned  transports,  see  5  Geo.  IV,  c.  84,  §  33 ;  R.  v.  Emmons,  3  Mo, 
&  R  279. 

(3)  See  next  preceding  note,  561. 
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by  him ;  it  seems  to  follow,  that  .in  the  enumerated  misdemeanors  in  which 
costs  are  allowed,  the  magistrate  is  to  give  a  certificate  of  the  expenses  and 
compensation  for  loss  of  time  in  attending  before  him,  in  the  same  manner 
as  in  cases  of  felony. 

In  cases  of  assault  it  had  been  enacted  by  the  stat.  9  Geo.  IV,  c.  31,  that 
it  should  be  lawful  for  two  justices  to  hear  and  determine  the  offense  ;  but 
it  was  provided,  that  in  case  the  justices  should  find  the  assault  complained 
of  to  have  been  accompanied  by  an  attempt  to  commit  felony,  or  should 
be  of  opinion  that  the  same  was  from  any  other  circumstances  a  fit  subject 
for  a  prosecution  by  indictment,  they  should  abstain  from  any  adjudication 
thereupon,  and  should  deal  with  the  case  in  all  respects  in  the  same  manner 
as  they  would  have  done  before  the  passing  of  the  act :  namely,  by  binding 
over  the  complainant  and  witnesses  to  prosecute  and  give  evidence  at  the 
assizes  or  sessions;  and  now  by  the  14  &  15  Vict.  c.  55,  §  3,  it  is  enacted, 
"  that  in  every  case  of  assault  so  brought  before  such  justices  for  summary 
decision,  in  which  the  justices  shall  be  of  opinion  that  the  same  is  a  fit  sub- 
ject for  prosecution  by  indictment,  and  shall  thereupon  bind  the  complainant 
and  witnesses  in  recognizance  to  prosecute  and  give  evidence  at  the  assizes 
or  sessions,  every  such  court  is  hereby  authorized  and  empowered  at  its  dis- 
cretion to  order  payment  of  the  costs  and  expenses  of  the  prosecutor  and 
witnesses  so  appearing  before  such  court  under  such  recognizance,  together 
with  compensation  for  their  trouble  and  loss  of  time,  in  the  same  manner  as 
courts  are  authorized  and  empowered  to  order  the  same  in  cases  of  felony." 

By  the  stat.  1  Geo.  IV,  c.  64,  the  justices  in  quarter  sessions  were 
empowered  to  make  regulations  as  to  the  rate  of  costs  and  expenses' to  be 
allowed;  but  .now  by  the  stat.  14  &  15  Vict.  c.  55,  §  4,  this  power  is 
repealed ;  by  sect.  5,  the  secretary  of  state  may  make  regulations  as 
*840  to  the  *rates  of  costs,  expenses  and  compensation,  and  also  as  to  the 
rates  according  to  which  certificates  may  be  granted  by  the  examin- 
ing magistrate  in  respect  of  expenses  and  compensation;  and  sect.  6  enacts, 
that  the  costs,  expenses,  and  compensations,  are  to  be  ascertained  accord- 
ing to  such  regulations ;  and  that  the  mSgistrate's  certificate  is  not  to  be 
conclusive. 

It  has  been  doubted  whether  a  witness  may  not  lawfully  refuse  to  obey 
a  subpcena  on  a  criminal  prosecution,  as  well  as  in  a  civil  suit,  unless  he 
has  a  tender  of  his  reasonable  expenses  ;(1)  and  the  doubt  is  suggested  in 
consequence  of  a  provision  in  the  stat.  45  Geo.  Ill,  c.  92,  before  mentioned, 
which  (after  enacting  that  service  of  subpoena  of  a  witness  in  any  one  of 
the  parts  of  the  United  Kingdom,  for  his  appearance  on  a  criminal  prose- 
cution in  «ny  other  of  the  parts  of  the  same,  shall  be  as  effectual  as  if  it 
had  been  in  that  part  where  he  is  required  to  appear),  provides  that  he 
shall  not  be  punishable  for  default,  unless  a  sufficient  sum  of  money  has 
been  tendered  to  him,  on  the  service  of  the  subpoena,  for  defrayinp-  his 
expenses  of  coming,  attending  and  returning.     One  object,  which  the  leo-is- 

(1)  Note  563. —  Vid.  tlie  next  note.  „ 

In  New  York,  the  power  of  magistrates  to  examine  offenders  and  witnesses  is  detailed 
in  2  R.  S.  700,  et  seq.  Mr.  Chitty  (1  Cr,  Law,  76,  77,  and  8  Id.  36)  entertains  no  doubt  that 
magistrates  may  issue  warrants  for  witnesses,  on  their  default  to  obey  a  summons  in  order 
to  testify  concerning  a  crime ;  and  he  gives  the  form  of  the  warrant  at  the  page  last  cited. 
Indeed,  if  the  magistrate  may  issue  a  summons  as  supposed  in  the  text,  the  power  to  fol- 
low a  default  with  a  warrant  would  now  seem  to  be  jdainly  conferred  by  the  Revised 
Statutes  of  New  York,  cited  in  the  next  note."  To  tlie  common-law  power  as  incident  to 
the  right  of  examining  or  ipsuing  process  against  offendei-s  by  a  magistrate,  tlie  case  of 
The  Commonwealth  v.  Jones  (1  Virg.  Cases,  270)  seems  referable.  There  a  judge  out 
of  court  called  on  JoJies  and  demanded  his  affidavit  for  a  warrant  against  one  about  to 
engage  in  a  duel ;  he  refused  to  testify.  Held,  on  referring  tlie  question  to  the  general 
court,  that  the  judge  might  commit  Jams  till  he  would  testify,  whether  the  accused  was 
present  or  not  before  the  magistrate.    This  was  decided  in  1786. 

(See  the  People  v.  Hicks,  15  Barb.  153.) 
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lature  had  in  view,  was  to  provide  for  the  appearance  of  witnesses  in  any 
of  the  parts  of  the  United  Kingdom,  and  they  are  therefore  subject  to  pun-  ^ 
ishment  for  non-attendance.  On  the  other  hand,  as  the  expenses  of  going 
from  one  part  of  the  United  Kingdom  to  another  part  would  necessarily 
be  great,  they  were  allowed  to  insist  on  the  payment  of  their  reasonable 
charges,  previous  to  a  journey ;  a  provision  more  especially  necessary  at 
the  time  of  passing  this  statiite,  when,  in  some  parts  of  the  kingdona, 
witnesses  were  not  entitled  to  any  compensation  for  attending  to  give  evi- 
dence in  criminal  cases.  (1)  But  as  there  is  no  statute  respecting  a  tender 
of  expenses  in  the  case  of  a  criminal  prosecution,  except  that  mentioned 
above  (which  is  confined  'to  the  case  where  the  process  is  served  in  one 
of  the  parts  of  the  United  Kingdom  for  the  appearance  of  the  witness  in 
another  of  the  parts),  and  as  the  tender  of  expenses  in  civil  suits  is  under 
the  special  provision  of  an  act  of  Parliament,  the  general  rule  in 
*841  ordinary  *cases  (whether  of  felony  or  misdemeanor)  appears  to  be, 
that  witnesses  making  default  on  the  trial  of  criminal  prosecutions, 
are  not  exempted  from  attachment  on  the  ground  that  their  expenses  were 
not  tendered  at  the  time  of  the  service  of  the  subp(Bna;(2)  although  the 
court  would  have  good  reason  to  excuse  them  for  not  obeying  the  sum- 
mons, if,  in  fact,  they  had  not  the  means  of  defraying  the  necessary 
expenses  of  the  journey. 

The  law  provides  no  means  for  reimbursing  the  witnesses  for  an  accused 
person,  either  in  cases  of  felony  or  misdemeanor. 

CommissioneTs  of  bankrupt  (3)  may  summon  any  persons  whom  they 
believe  capable  of  giving  information  concerning  the  trade,  dealings,  or 
estate  of  the  bankrupt,  &c.,  and  if  the  witness  does  not  come  at  the  time 
appointed,  they  may*  order  him  to  be  apprehended.  (4.)  Every  witness 
summoned  to  attend  before  commissioners  shall  have  his  necessary  expenses 
tendered  to  him,  in  the  same  manner  as  a  tender  is  required  on  service  of 
subpcBna  to  witnesses  in  actions  at  law.  (5) 

Magistrates  out  of  sessions  formerly  had  not,  in  general,  any  authority  to 
compel  the  attendance  of  witnesses  for  the  purpose  of  a  summary  investiga- 
tion, except  under  the  special  provision  of  acts  of  Parliament.  In  indictable 
offenses,  however,  it  appears  they  always  had  the  power  of  enforcing  the 
attendance  of  witnesses  for  the  prosecution  by  summons,  or  warrant,  if 
necessary.  (6) 

(1)  In  Ireland,  the  expense  of  witnesses  in  case  of  felony  were  first  allowed  by  stat.  55 
Geo.  Ill,  0.  91. 

(2)  See  a  MS.  case  cited  1  Burn  Just.  1076  (by  D'Oyly  and  Williams),  in  wlueh  a  witness, 
objecting  to  give  evidence  until  liis  expenses  were  paid,  was  compelled  to  do  so  by  the 
judge.  Ace.  R,  v.  Cooke,  1  C.  &  P.  321.  In  the  latter  case,  the  indictment  had  been 
removed  by  certiorari,  and  the  witness  was  called  by  the  defendant. 

(3)  As  to  the  means  of  enforcing  the  attendance  of  witnesses  in  courts  of  equity,  by 
subpoena,  see  3  &  4  Wm.  IV,  t.  94,  §  31,  and  the  Orders  in  Chancery,  East  T.  1845  ;  in  the 
ecclesiastical  courts  by  a  compulsory,  see  Burn  Eccl.  L.  809,  et  seq.  See  also  3  &  3  Wm. 
TV,  c.  93,  §  1  ;  3  &  4  Vict.  c.  86,  §  17  ;  6  &  7  Vict.  c.  62,  §  2. 

(4)  6  Geo.  IV,  c.  16,  g§  34. 83.  See  also  1  &  3  Wm.  IV,  c.  56,  §§  7, 16 ;  5  &  6  Vict.  c.  116  ; 
c.  123,  §§  3,  85  ;  7  &  8  Vict.  c.  96,  §  5 ;  8  &  9  Vict.  c.  137. 

(5)  6  Geo.  IV,  c.  16,  §  35. 

(6)  See  Evans  v.  Bees,  12  A.  &  E.  55. 

Note  563. — The  provisions  of  the  Revised  Statutes  of  New  York  relative  to  compelling 
the  attendance  of  witnesses  before  magistrates  and  others  upon  summary  proceedings,  are 
broad  and  energetic. 

Thus,  compulsory  process  may  be  issued  to  compel  their  attendance  by  the  chairman  of 
a  legislative  committee,  which  by  the  terms  of  its  appointment  shall  be  authorized  to 
send  for  persons  and  papers  (1  B.  S.  158,  §  2) ;  by  any  officer,  except  a  commissioner  of 
deeds,  authorized  to  take  proof  of  conveyances  (Id.  758,  §  13);  by  a  judge  to  compel 
testimony,  de  bene  esse  (Id.  393,  §  10);  by  a  judge  or  commissioner  to  obtain  testimony  fop 
a  foreign  court  (Id.  397,  398,  §30,  33) ;  or  to  take  testimony  in  perpetuam  rei  memoriam 
ad.  899,  §  35).  &c.,  &c. 

By  2  K.  S.  401,  §  44 :  "In  all  cases  where,  by  the  provisions  of  law,  any  judge  or  other 
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*842  *  But  recently  a  general  power  has  been  given  them  to  summon  wit- 
nesses to  attend  and  give  evidence  before  them,  both  on  behalf  of 
the  prosecution  in  indictable  offenses,(l)  and  on  behalf  of  either  the  com- 
plainant or  defendant  in  summary  proceedings: (2)  and  in  either  case  if  a 
witness  does  not  attend  in  pursuance  of  the  summons,  upon  proof  that  it 
was  either  served  upon  him  personally  or  left  at  his  usual  place  of  abode,_  a 
warrant  may  be  issued  to  compel  his  attendance  ;(3)  or  if  the  justice  is  satis- 
fied upon  evidence  that  a  witness  will  not  attend  without  being  compelled 
to  do  so,  he  may  issue  his  warrant  in  the  first  instance; (4)  but  in  summary 
proceedings,  where  the  summons  has  been  served  before  the  warrant  issues, 
the  justice  must  also  have  proof  that  a  reasonape  sum  was  paid  or  tendered 
to  the  witness  for  his  costs  and  expenses.  (5) 

Courts  Martial  Witnesses  who  neglect  to  attend  on  courts  martial 
after  being  duly  summoned,  are  liable  to  be  attached  in  the  Court  of  King's 
Bench,  &c.,  as  if  they  had  neglected-to  attend  a  trial  in  some  criminal  pro- 
ceeding in  that  court.  (6) 

*843     ^Reference  to  arbitration.     Where  a  reference  to  arbitration  has  been 

made  by  any  rule  of  court,  or  by  a  judge's  order  of  Nisi  Prius  in  an 

a,ction,  or  in  pursuance  of  an  agreement  to  refer  containing  a  clause  that 

officer  is  authorized  to  summon  any  person  to  appear  as  a  witness,  either  before  such 
judge  or  oflBcer,  to  give  testimony  or  to  have  his  deposition  taken,  or  before  any  persons 
named  in  any  commission  issued  by  a  court' bf  any  other  state  or  country,  to  take  testi- 
mony, such  summons  shall  be  served,  1.  By  showing  to  the  witness  the  original  sum- 
mons under  the  hand  of  the  judge  or  officer  issuing  the  same;  2.  Delivering  to  such 
witness  a  copy  of  the  summons,  or  a  ticket  containing  its  substance  ;  and  3.  Paying  or 
tendering  to  such  witness  the  fees  allowed  by  law  for  trav^ng  to  and  returidng  from 
the  place  where  he  is  required  to  attend,  and  the  fee  allowed  for  one  day's  attendance." 
These  fees  are,  in  general,  the  same  as  mentioned  ante,  note  530,    3  R.  S.  643,  §  83. 

For  failure  to  attend,  without  reasonable  excuse,  the  witness  is  answerable  to  the  party 
aggrieved  for  loss,  hindrance  and  all  other  damages,  and  forfeits  $.50  to  him.  3  R.  S.  401, 
§  45.  In  case  of  failure  to  attend,  on  propf  of  summons  served,  and  of  such  failure,  the 
officer  who  issued  the  process  shall  issue  his  warrant  to  the  sheriflf  to  apprehend  and 
bring  the  witness  for  examination.  Id.  §46.  If  the  witness  then  refuse  to  testify,  with- 
out reasonable  cause,  or  to  subscribe  his  deposition,  the  same  officer  may  by  warrant 
commit  till  he  submits  or  till  discharged  by  due  course  of  law.  Id.  §  47.  This  war- 
rant must  particularly  specify  the  cause  of  commitment ;  and  if  it  be  a  refusal  to  answer, 
the  question  must  be  stated  in  the  warrant.  Id.  §  48.  The  warrant  must  be  directed 
to  the  sheriff  of  the  county  where  the  witness  may  be,  and  shall  be  executed  in  the  same 
manner  as  process  issuing  from  courts  of  record.    3  R.  S.  403,  §  49. 

These  provisions  do  not  apply  to  subpoenas  from  justices'  courts,  summonses  to  attend 
before  arbitrators,  nor  any  other  case  where  special  prpvision  is  made  for  compelling  the 
attendance  of  witnesses.    Id.  §  50. 

(If  a  witness  duly  subpoenaed  to  appear  and  testify  before  a  magistr£^te  in  a  criminal 
complaint,  fail  to  attend,  he  may  be  punished  as  for  a  contempt.  15  Barb.  153 ;  5  Hill 
E.  19.) 

(1)  11  &  13  Vict.  c.  43,  §  16. 

(3)  11  &  13  Vict.  c.  43,  g  7.  There  is  no  power  given  to  summon  witnesses  on  behalf 
of  the  accused  in  indictable  offenses. 

(3)  11  &  13  Vict.  c.  43,  §  16 ;  c.  43,  §  7.  Similar  powers  of  summoning  and  enforcing 
the  attendance  of  witnesses  had  been  previously  conferred  upon  the  metropolitan  police 
magistrates  by  3  &  3  Vict.  c.  71,  §  33.     See  also  7  &  8  Vict.  c.  101,  S  70 

(I)  11  &  13  Vict.  c.  43,  §  16 ;  c.  43,  §  7. 

(5)  11  &  13  Vict.  c.  43  S  7.  Qu«re,  as  to  the  power  of  magistrates  to.  enforce  the  pro- 
duction of  documents.     See  R.  v.  Orton,  7  Q.  B.  130. 

(6)  See  the  annual  Mutiny  Act.  As  to  the  attendance  of  witnesses  before  the  Hifh 
Court  of  Admiralty,  see  8  &  4  Vict.  c.  65,  §  9. 

There  are  a  great  many  other  statutory  regulations  empowering  diffijrent  tribunals  to 
summon  witnesses  and  examine  them  upon  their  oath,  but  as  they  do  not  involve  any 
general  principle,  it  would  needlessly  incumber  the  text  and  notes  to  attempt  a  complete 
enumeration  of  them.  The  following,  however,  may  be  referred  to  as  the  most  important : 
41  Geo.  Ill,  c.  100,  S§  33,  34,  as  to  commissioners  of  iuclosure;  1  &  S  Vict.  c.  110,  §  37  •  10 
&  11  Vict.  c.  103,  §§  4,  6,  8,  as  to  the  Insolvent  Debtors'  Court ;  6  &  7  Vict.  c.  18  '§S  35  50 
61,  as  to  revising  barristers,  and  9  &  10  Vict.  c.  95,  §§  85,  86,  as  to  the  county  courts.  '     ' 
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the  submission  may  be  made  a  rule  of  court,  the  court  making  such  rule 
or  order,  or  any  judge,  may  by  a  rule  or  order  command  the  attendance 
of  any  person  to  be  examined  as  a  witness,  or  the  production  of  any  docu- 
ment. (1)  Disobedience  to  a  regular  rule  or  order  will  be  treated  as  a 
contempt  of  court. 

Witness  abroad.  Order  for  examination.  Formerly  when  a  material 
witness  resided  abroad,  or  was  going  out  of  the  jurisdiction  of  the  court, 
and  could  not  attend  at  the  trial,  the  party  requiring  his  testimony  might, 
have  moved  the  court  in  term  time,  or  have  applied  to  a  judge  in  vacation 
for  a  rule  or  order  to  have  him  examined  on  interrogatories  de  bene  esse 
before  one  of  the  judges  of  the  court,  if  the  witness  resided  in  town,  or,  if 
he  resided  in  the  country  or  abroad,  before  commissioners  specially 
*850    appointed  and  approved  by  both  parties.  (2)     *The  rule  or  order 

(1)  3  &  4  William  IV,  c.  43,  §8  39,  40.  See  the  act  for  the  requisites  to  be  contained  in 
the  rule  or  order.  See  also  14  &  15  Vic.  c.  100,  ante.  Vol.  I,  Introd.  Chap.  And  see  3  &  4 
Vict.  c.  105,  §§  63,  64,  as  to  Ireland ;  1  &  2  William  IV,  c.  56,  §  43,  as  to  arbitration  in 
bankruptcy. 

(2)  3  Tidd.  Pr.  810. 

NoTB  564. — The  manner  of  securiiig  oral  testimony,  by  reducing  it  to  the  form  of  depo- 
sitions for  the  use  of  the  courts  of  the  United  States,  is  prescribed  by  the  30th  section  of 
the  "Act  to  establish  the  judicial  courts  of  the  United  States,"  passed  Sept.  24th,  1789. 
Vid.  2  U.  S.  Eev.  Lawi  67  to  69. 

That  section  is  as  follows : 

"That  the  mode  of  proof  by  oral  testimony,  and  examination  of  witnesseSi  in  open 
court,  shall  be  the  same  in  all  the  courts  of  the  United  States,  as  well  in  the  trial  of 
causes  in  equity  and  of  admiralty  and  maritime  jurisdiction,  as  of  actions  at  common 
law.  And  when  the  testimony  of  any  person  shall  bo  necessary  in  any  civil  cause 
depending  in  any  district,  in  any  court  of  the  United  States,  who  shall  live  at  a  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to  sea, 
or  is  about  to  go  out  of  the  United  States,  or  out  of  such  district,  and  to  a  greater  distance 
&om  the  place  of  trial  than  as  aforesaid,  before  the  time  of  trial,  or  is  ancient,  or  very 
infirm,  the  deposition  of  Such  person  may  be  taken,  de  bene  ease,  before  any  justice  or 
judge  of  any  of  the  courts  of  the  United  States,  or  before  any  chancellor,  justice  or  judge 
of  a  supjeme  or  superior  court,  mayor,  or  chief  magistrate  of  a  city,  or  judge  of  a  county 
court,  or  court  of  common  pleas  of  any  of  the  United  States,  not  being  of  counsel  or 
attorney  to  either  of  the  parties,  or  interested  in  the  event  of  the  cause,  provided  that  a 
notification  from  the  magistrate  before  whom  the  deposition  is  to  be  taken  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit, 
be  first  made  out  and  served  on  the  adverse  party,  or  his  attorney,  as  either  may  be 
nearest,  if  either  is  within  one  hundred  miles  of  the  place  of  such  caption,  allowing  time 
for  their  attendance  after  notified,  not  less  than  at  the  rate  of  one  day,  Sundays  exclu- 
sive, for  every  twenty  miles'  travel.  And  in  causes  of  admiralty  and  maritime 
*844  j  urisdiction,  or  other  cases  of  seizure,  when  a  libel  shall  be  filed  in  which  an  *adverBe 
party  is  not  named,  and  depositions  of  persons,  circumstanced  as  aforesaid,  shall  be 
taken  before  a  claim  be  put  in,  the  like  notification,  as  aforesaid,  shall  be  given  to  the 
person  having  the  agency  or  possession  of  the  j?roperty  libeled  at  the  time  of  the  capture 
or  seizure  of  the  same,  if  known  to  the  libelant.  And  every  person  deposing  as  aforesaid, 
shall  be  carefully  examined  and  cautioned,  and  sworn  or  affirmed  to  testify  the  wlwU 
truth;  and  shall  subscribe  the  testimony  by  him  or  her  given,  after  the  same  shall  be 
reduced  to  writing,  which  shall  be  done  only  by  the  magistrate  taking  the  deposition,  or 
by  the  deponent  in  his  presence.  And  the  depositions  so  taken  shall  be  retained  by  such 
magistrate,  until  he  deliver  the  same  with  his  own  hand  into  the  court  for  which  they 
are  taken,  or  shall,  together  with  a  certificate  of  the  reasons  as  aforesaid,  of  their  being 
taken,  and  of  the  notice,  if  any,  given  to  the  adverse  party,  be  by  him,  the  said  magistrate, 
sealed  up  and  directed  to  such  court,  and  remain  under  his  seal  until  opened  in  court. 
And  any  person  may  be  compelled  to  appear  and  depose  as  aforesaid,  in  the  same  manner 
as  to  appear  and  testify  in  court.  And  in  the  trial  of  any  cause  of  admiralty,  or  maritime 
jurisdiction  in  a  district  court,  the  decree  iu  which  may  be  appealed  from,  if  either  party 
shall  suggest  to  and  satisfy  the  court,  that  probably  it  will  not  be  in  his  power  to  produce 
the  witnesses  there  testifying,  before  the  Circuit  Court,  should  an  appeal  be  had,  and 
shall  move  that  their  testimony  be  taken  down  in  writing,  it  shall  be  so  done  by  the 
clerk  of  the  court.  And  if  an  appeal  be  had,  such  testimony  may  be  used  on  the  trial  of 
the  same,  if  it  shall  appear  to  the  satisfaction  of  the  court  which  shall  try  the  appeal, 
that  the  witnesses  are  then  dead,  or  gone  out  of  the  United  States,  or  to  a  greater  distance 
than  as  aforesaid,  from  the  place  where  the  court  is  sitting ;  or  that,  by  reason  of  age, 
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sickness,  bodily  infirmity  or  imprisonment,  they  are  unable  to  travel  and  appear  at  court ; 
but  not  otherwise.  And  unless  the  same  shall  be  made  to  appear  on  the  trial  of  any 
cause,  with  respect  to  witnesses  whose  depo^tions  may  have  been  taken  therein,  such 
dtepositions  shall  not  be  admitted  or  used  in  the  cause.  Provided,  That  nothing  herein 
shall  be  construed  to  prevent  any  court  of  the  United  States  from  granting-  a  dedimtia  po- 
testatem,  to  take  depositions  according  to  common  usage,  when  it  may  be  necessary  tOi 
prevent  a  failure  or  delay  of  justice ;  which  power  they  shall  severally  possess ;  nor 
to  extend  to  depositions  taken  in  perpetuam  rei  mmmmam,  which  if  they  relate  to  matters 
that  may  be  cognizable  in  any  court  of  the  United  States,  a  circuit  court  on  application 
thereto  made  as  a  court  of  equity,  may,  according  to  the  usages  in  chancery  direct  to  be 
taken." 

The  deponent  being-  a  seaman  of  a  gun  boat,  liable  to  be  ordered  away,  and  therefore 
not  able  to  attend,  does  not  bring  him  -within  the  above  section.  The  Samuel,  1  Wheat. 
9.  The  Supreme  Court  will  grant  a  commisaon  to  take  testimony  in  a  foreign  country  ; 
but  the  commissioners  must  be  named  to  them.  Van  Stophorst  v.  State  of  Maryland,  3 
Dall.  401.  And  depositions  in  the  Supreme  Court  can  be  by  commission  only.  The  Arga, 
3  Wheat.  287 ;  The  London  Packet,  Id.  371.  The  above  30th  section  does  not  apply, 
except  to  circuit  and  district  courts.  The  Argo,  Id.  287.  When  depositions  are  taken 
upon  a  dedimns,  within  or  without  the  United  States,  thfey  are  evidence  absolutely, 
whether  the  witness  can  attend  or  not.  Sergeant's  Lessee  v.  Biddle,  4  Wheat.  508.  But 
w'fl!.  4  Wash.  C.  C  R.  723,  per  Washington,  J.,  that  the  witness  must  live  more  than  the 
hundred  miles  distance,  and  without  the  district,  so  that  his  attendance  cannot  be  enforced 
by  subpoena.  The  party  'obtaining  it  cannot  object  its  irregularity.  Id.  51S.  A  deposi- 
tion de  bene  esse  must  be  taken  according  to  the  United  States  statute  and  practice  ;  not 
a  state  statute.  Evans  v.  Eaton,  7  Wheat.  436.  And  it  is  a  fata)  objection,  if  it  be  opened 
out  of  court.  Beale  v.  Thompson,  8  Craneh,  70.  The  statute  form  of  taking  depositions 
must  be  strictly  pursued,  especially  where  notice  of  the  takingjis  not  g^ven.  Notice, 
where  necessary,  must  be  to  the  party  or  to  his  attorney  in  fact,  in  the  State  of  Virginia, 
though  his  attorney  at  law  may  consent  to  receive  or  to  waive  notice.    Buddicum  v.  Kirk, 

3  Oranch,  398.  So  far  this  case  went  on  the  manner  of  giving  notice  by  the  state  law, 
the  case  not  being  within  the  United  States  statutes  in  respect  to  depositions.  It  also 
held  that  a  notice  of  continuing  an  examination  fn^m  day  to  day,  was  not  satisfied  by  an 
adjournment  from  the  12th  to  the  19th  of  a  month.  Depositions  taken  under  the  defend- 
ant's commission  may  be  read  by  the  plaintiff,  though  he  had  no  notice  of  the  taking. 
Teaton  v.  Fry,  5  Craneh,  335.  It  must  appear  expressly  on  the  face  of  the  depositions, 
that  the  statute  was  followed,  e.  g.,  that  the  deposition  was  reduced  to  writing  by  the 
magistrate,  or  the  deponent  in  his  presence.  But  the  certificate  is  good  evidence,  if 
the  requisites  of  the  statute  are  sufficiently  disclosed  by  it.    Bell  v.  Morrison,  1  Peters' 

S.  C.  R.  351, 355,  356.  A  commission  issued  in  a  eauee  of  It.  M.  Meade  v.  R.  R.  K.^ 
*845    whereas,  the  plaintiff's  name  was  B.  *W.  Meade ;  held  a  mere  clerical  mistake, 

which  should  not  vitiate.  Keene  v.  Meade,  3  Peters'  S.  C.  R.  1.  The  return  to  a 
commission  need  not  certify  in  whose  hand  the  depositions  were  written.  Id.  All  that 
the  commission  requires  is,  that  the  commissioners  having  reduced  the  depositions  to 
writing,  should  send  them  with  the  commission  undertheir  hands  and  seals,  to  the  judge* 
of  the  court  out  of  which  the  commission  issued.  Id.  Stating  that  they  had  administered 
the  annexed  oath  to  3.  M.,  the  clerk  they  were  going  to  employ,  will  be  received  as 
implying  that  they  appointed  .him  as  a  clerk.  Id.  They  need  not  state  the  form  of  the 
oath  to  the  -witnesses.  That  they  were  sworn  and  the  interrogatories  all  put  to  them, 
is  enough.  Id.  Depositions  taken  under  a  commission  upon  one  issue  may  be  used 
upon  a  new  and  amended  issue,  if  it  be  substantially  like  the  first.    Grant  v  Navlor 

4  Craneh,  232.  ,  ■       J      > 
The  above  is  a  summary  of  the  decisions  of  the  Supreme  Court  of  the  United  States  in 

respect  to  written  depositions,  taken  under  a  commission  or  de  bene  ease.  Several  decisions 
in  respect  to  both  classes  of  depositions  have  taken  place  in  the  circuit  courts.  Prepara- 
tory to  being  taken,  if  there  be  an  attorney  on  record,  notice  of  taking  depositions  ao^iinst 
his  client  must,  in  all  cases,  be  given  to  him  or  the  party  ;  and  if,  in  a  cause  where  the 
United  States  are  concerned,  they  have  an  attorney  residing  within  one  hundred  miles  of 
the  place  of  caption,  he  must  have  ftotice  of  the  taking  of  depositions  against  the  United 
States.  The  Argo,  2  Gall.  314.  By  a  rule  of  the  Circuit  Court  of  Pennsylvania  of  the 
23d  May,  1805,  in  case  of  proceeding  by  dedimus,  a  written  notice  of  the  rule  for  com- 
mission, copy  interrogatories,  and  the  name  of  the  commissioners,  must  be  served  on  the 
adverse  party ;  and  because  proof  of  this  having  been  done  was  not  given  at  the  trial  in 
respect  to  u  commission  executed  at  Waterioo,  in  New  York,  the  depositions  were  rejected 
Lessee  of  Rhoades  v.  Selin,  4  Wash.  C.  C.  R.  715.  In  Bleecker  v.  Bond  (3  Wash  C  C  R 
531),  it  was  held  on  the  authority  of  Evans  v.  Hettick,  decided  October  sessions,  1818  in 
the  Circuit  Court  of  the  district  of  Pensylvania  (3  Wash.  C.  C.  H.408),tliat  the  deposition 
of  a  witness  living  -without  the  district  and  more  than  one  hundred  miles  froni  Phila 
delphia,  where  the  court  sat,  could  not  be  received  unless  taken  under  a  commission 
But  it  may  be  received  though  there  be  no  commission  or  rule  of  court,  if  it  conform  iii 
all  respects  to  the  above  thirtieth  section     Pettibone  v.  Derringer,  4  Wash.  C  C   B   215. 
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219.  And  in  the  Patapaco  Insurance  Co.  v.  Southgate-(5  Pet.  S.  C.  R.  604),  it  was  held 
that  depositions  de  bene  esse  may  be  talien  mthout  the  district  where  the  court  is  holden, 
if  the  witness  lives  more  than  the  one  hundred  miles  distance  ;  so  that  the  above  cases 
contra,  decided  by  Washington,  J.,  are  overruled.  And  md.  Conliling's  Pr.  269,  270,  510. 
It  is  no  objection  to  receiving  depositions  taken  under  a  rule,  that  the  witness  had, 
unknown  -to  the  party,  been  in  Philadelphia  during  the  session.  Id.  If  the  party  had 
known  this,  quere:  Id.  A  depositionn  taken  under  a  rule  of  court  by  a  justice  may  be 
read.  The  above  thirtieth  section  relates  to  depositions  without  rule.  Lessee  of  Banert 
V.  Day,  3  Wash.  C.  C.  R.  243.  The  commissioners,  though  nominated  by  the  parties,  act 
under  the  appointment,  and  are  the  agents  of  the  court.  Gilpins  v.  Consequa,  1  Peters' 
C..C.  R.  84.  If  a  foreign  government  refuses  leave  to  execute  the  commission  within  its 
jurisdiction,  the  court  will  issue  letters  rogatory  to  obtain  the  testimony  according  to  the 
forms  and  practice  of  the  civil  law.  Nelson  v.  The  United  States,  Id.  285.  The  ends  of 
justice,  in  such  case,  seem  to  require  a  departure  from  the  ordinary  rules  of  evidence,  and 
less  adherence  to  form.  Id.  Vide  the  forms  of  letters  rogatory.  Id,  236,  note  a.  As  to 
the  manner  of  taking  and  the  forms  of  proceeding,  if  it  appear  on  the  face  of  the  depo- 
sition that  the  officer  was  authorized  by  the  thirtieth  section,  it  is  enough  without  other 
proof  of  its  authority.  Ruggles  v.  Bricknor,  1  Paine,  358.  Objections  to  the  witness's 
competency  should  be  made  at  the  time  of  taking  the  deposition,  if  then  known.  If  not, 
the  objection  comes  in  season  at  the  time  of  reading  it.  United  States  v.  One  Case  of 
Hair  Pencils,  Id.  400.  fiewift.  y;  need  not  be  signed  by  the  witness.  Ketland  v.  Bisset,  1 
Wash.  C.  C.  R.  144.  But  (unSer  a  commission)  it  is  a  fatal  defect  if  the  general  inter- 
rogatory, "  Do  you  know  anything  farther  ?"  do  not  appear  to  be  answered.  .  Richardson 
V.  Golden,  3  Id.  109.  So  if  it  appear  that  the  witness  was  merely  asked  if  an  ex  parte 
affidavit,  previously  given  by  him,  be  true.  He  should  be  interrogated  as  to  the  facts  it 
contains.  Id.  Taken  on  commission,  it  cannot  be  read,  even  to  prove  pedigree,  if  taken 
before  persons  not  named  in  the  commission.  Lessee  of  Banert  v.  Day,  Id.  243.  All 
proper  interrogatories  on  each  side  must  appear  to  be  answered,  at  least  substantially 
(Bell  V.  Davidson,  Id.  338 ;  Nelson  v.  United  States,  1  Peters'  C.  C.  B.  235),  or  the  depo- 
sition will  be  rejected.  But  if  they  be  liypothetical  or  answerable  in  a  certain 
*846  event  not  happening,  or  refer  to  records  which  must  *speak  for  themselves,  they 
need  not  be  answered.  Bell  v.  Davidson,  3  Wash.  C.  C.  R.  328.  The  cross  inter- 
rogatories must  be  put.  Gilpins  v.  Consequa,  1  Peters'  C.  C.  R.  85.  On  commission  to  A. 
and  B.,  or  either,  A.'s  deposition  may  be  taken  before  B.  Lonsdale  v.  Brown,  3  Wash.  C. 
C.  R.  404.  Taken  under  the  thirtieth  section,  a  deposition  cannot  be  read  unless  the 
judge  certify  that  he  or  the  witness  in  his  presence  reduced  it  to  writing.  Pettibone  v. 
Derringer,  4  Id.  215,  219. 

A  commission  directed  to  be  executed  by  P.  in  the  parish  of  A.,  cannot  be  executed  by 
him  elsewhere.  The  commissioner  must  state  where  executed,  to  show  that  his  authority 
had  been  pursued.  Boudereau  v.  Montgomery,  Id.  186;  So  if  one  not  named  in  the 
commission  appear  to  have  assisted  as  commissioner  in  taking  the  deposition,  it  cannot 
be  read.  Willings  v.  Consequa,  1  Peters'  C.  C.  R.  301,  309.  That  the  deposition  is  in 
English,  though  taken  before  Dutchmen,  who  do  not  appear  to  have  been  assisted  by  a 
sworn  interpreter,  is  no  objection.  Gilpins  v.  Consequa,  1  Peters'  C.  C.  R.  85.  Nor  need 
it  appear  that  the  cross  interrogatories  were  not  put  to  each  witness  immediately  after 
he  answered  those  in  chief;  but  if  put  after  examination  of  all  the  witnesses  in  chief,  it 
is  sufficient :  nor  is  it  an  objection  that  the  commissioners  and  their  clerk  were  not  sworn. 
Id.  The  certificate  of  a  magistrate  stated  the  deposition  taken  de  bene  esse,  to  have  been" 
written  in  his  presence,  bat  not  by  whom  ;  and  it  appeared  that  the  substance  of  it  had 
been  reduced  to  writing  ten  days  before,  at  a  different  place,  when  the  magistrate  was  not 
present ;  the  deposition  was  held  inadmissible.  United  States  v.  Smith,  4  Day's  R.  121, 
126.  This  was  a  question  upon  the  above  thirtieth  section;  and  Edwards,  J.,  said,  the 
provisions  of  the  act  are  important,  and  should  be  adhered  to  strictly.  Id.  127.  All  the 
ceremonies  prescribed  by  the  act  should  be  observed.  Jones  v.  Neale,  N.  Carolina  Cas. 
81.  Thus  the  deposition  must  (as  the  act  directs)  be  retained  by  the  magistrate  till  he 
deliver  it  with  his  own  hand  into  court,  or  shall,  witli  the  reason  and  notice  of  its  being 
taken,  be  by  him  sealed  up  and  directed  to  tlie  court.  Id.  After  depositions  under  the 
thirtieth  section  are  regularly  taken,  they  are  still  not  admissible  if  the  witness  himself 
be  attainable.  Accordingly,  it  must  appear,  in  limine,  thaj  he  was  subpoenaed  and  is 
unable  to  attend.  Lessee  of  Penns  v.  Ingraham,  2  Wash.  C.  C.  R.  487 ;  Lessee  of  Banert 
V.  Day,  3  Id.  243.  Some  sufficient  reason  must  be  given  for  his  non-attendance,  if  he  be 
subpoenaed,  though  he  reside  three  hundred  miles  from  the  court.  Lessee  of  Brown  v. 
Galloway,  1  Pet.  C  C.  B.  291.  He  must  be  subpoenaed,  unless  he  be  so  old  and  generally 
go  infirm  that  his  attendance  could  not  be  expected  ;  merely  proving  him  sixty-five  years 
old  is  not  sufficient.  Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  B.  343.  Due  diligence  to 
procure  his  attendance  must  be  shown.  Pettibone  v.  Derringer,  4  Id.  215.  The  rule  is 
different  where  the  witness  resides  beyond  the  reach  of  a  subpoena  (Petapsco  Ins.  Co.  v. 
Southgate,  5  Pet.  C.  C.  R.  604),  and  would  seem  to  be  different  where  the  depositions 
were  taken  under  a  rule  of  court.  Id.,  and  mde  supra,  in  this  note,  S.  P.  The  same 
«ircamst?inces  which  warrant  the  taking  of  a  deposition  de  bene  esse,  if  they  exist  at  the 
trial,  will  warrant  reading  it.    Jones  v.  Neale,  N.  Car.  Cas.  81. 
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We  have  seen  that  if  the  general  interrogatory  under  a  commisraon  be  not  answered, 
it  is  a  fatal  objection  to  the  whole  deposition.  But  notice  of  formal  objections  to 
depositions  should  be  given  to  the  adverse  party  a  reasonable  time  before  the  tnal,  or  the 
court  may  be  induced  to  set  aside  a  verdict  or  nonsuit  rendered  in  consequence  of  this 
objection,  without  costs.  Whether  it  be  an  objection  that  it  was  committed  to  writing 
by  the  witness  before  he  was  sworn,  and  whether  exhibits  ought  not  to  be  annexed  by  com- 
missioners to  the  deposition,  or  at  least  be  so  described  by  them  as  to  leave  no  doubt  ol 
their  identity,  qvere.    Dodge  v.  Israel,  4  Wash.  C.  C.  R.  333. 

Farther  as  to  before  whom,  and  the  cases  and  the  manner  in  which  depositions  may 
be  taken  de  bene  esse  in  the  circuit  and  district  courts  of  the  United  States,  vide  Conkling's 
Pr.  369  to  377.    For  the  practical  forms  under  this  head,  vide  Id.  510  to  516. 

And  farther,  as  to  the  issuing  and  execution  of  writs  of  dedimua  potestatem  or  commis- 
sions, vide  the  act  of  January  34th,  1837  (7  U.  S.  Rev.  St.  530) ;  the  rules  of  the  several 
United  States  courts ;  the  local  regulations  of  the  several  States  (3  Cranch,  393) ;  and 
Conkling's  Pr.  377  to  386,  and  498,  499  ;  also,  4  Wash.  C.  C.  R.  555,  715. 

Farther,  as  to  .taking  depositions  in  perpetuam  rei  memoriam  in  the  United  States 

courts,  vide  act  of  February  30th,  1813.    4  U.  S.  Rev.  St.  378,  §  3,  and  Conkling's  Pr.  286. 

The  statutes  of  New  York  make  ample  provision  for  securing  testimony  which  could 

only  be  received  mva  voce  at  the  common  law.    It  may  be  reduced  to  writing  out  of 

court,  on  examination,  at  various  stages  of  the  litigation. 
*847    1.  In  p&rpetVMm  rei  memoriam,  and  de  bene  esse,    l^  any  suit  commenced,  or  yet 
to  be  brought  in  a  court  of  record,  the  testimony  may  be  perpetuated  by  either 
party  according  to  the  statute.    3  R.  S.  398  to  400,  pt.  3,  ch.  7,  tit.  3,  art.  5  ;  Tillinghast's 
Forms,  639,  640  ;  Code,  §  390. 

(Common  law  recognizes  no  testimony  except  such  as  is  delivered  in  open  court; 
and  hence  depositions  taken  under  a  statute  cannot  be  read  or  used  after  its  repeal; 
McCotter  v.  Hooker,  8  N.  Y.  497.  Under  the  statute  to  perpetuate  testimony,  a  witness 
can  only  be  examined  in  the  same  cases  and  to  the  same  extent  as  on  the  trial  of  the 
cause  ;  and  the  officer  before  whom  the  examination  is  had,  controls  the  examination  on 
the  same  principles.  Matter  of  Kip,,l  Paige  Ch.  601.  Exercising  the  like  discretion. 
Paton  V.  Westervelt,  5  How.  Pr.  399.  In  a  suit  commenced,  where  no  complaint  has 
been  served,  the  examination  of  parties  as  witnesses  or  the  production  of  their  books  can- 
not be  compelled  under  the  act  to  perpetuate  testimony.  Keeler  v.  Duzenbury,  1  Duer, 
660.  The  examination  may  be  ordered  by  a  Supreme  Court  judge  before  the  judge  of  the 
county  where  the  witness  resides.    Sheldon  v.  Wood,  3  Bosw.  367.) 

For  this  purpose  draw  up  an  affidavit  or  affidavits.  See  Forms,  Tillingh.  354,  355,  and 
Att's  N.  Y.  Pr.  309  ;  Cain.  Pr.  441,  442.  In  this,  as  in  other  statute  forms,  follow  as  nearly 
as  may  be  the  words  of  the  statute.  It  need  not  show  the  probable  inability  of  the  wit- 
ness. Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  2  Wend.  808.  The  technical  expressions 
of,  "as  this  deponent  is  advised  by  counsel  and  verily  believes,"  may  be  omitted  in 
respect  to  the  witness's  materiality  (Cain.  Pr.  443) ;  though  clearly  they  would  not  vitiate. 
Present  the  proof  to  a  j  ustice  of  the  Supreme  Court,  or  a  commissioner  authorized  to  per- 
form his  duties  at  chambers  (which  includes  circuit  judges,  2  R.  S.  201 ;  supreme  court 
commissioners,  Id.  279,  380  ;  recorders,  judges  of  the  county  court  of  the  degree  of  counsel 
in  the  Supreme  Court,  and  Judges  of  the  Superior  Court  of  law  in  the  city  of  New  York  ; 
Id.  381) ;  or  to  the  first  judge  of  the  County  Court,  or  to  a  master  in  chancery.  The 
affidavit  may  be  taken  before  either  of  these  officers,  or  any  judge  of  any  court  of  record, 
or  commissioner  of  deeds.  Id.  384.  What  are  courts  of  record,  vid.  Id.  376  ;  viz  :  court  of 
errors,  chancery,  supreme  and  circuit  courts,  courts  of  oyer  and  terminer,  common  pleas, 
general  sessions  and  mayors'  courts.  Though  the  opposite  party  be  infants,  the  testimony 
may  be  taken  in  this  form,  if  the  suit  be  actually  pending.  Remark  of  the  Revisers.  So 
in  case  of  a  suit  yet  to  be  brought,  where  the  party  applying  is  an  infant.  Id.  The  officer 
then  appoints  the  place  and  the  time  of  examination.  The  former  must  be  within  the 
county  where  the  witness  resides,  and  the  latter  not  less  than  fourteen  days  from 
the  date  of  the  order.  The  order  should  mention  the  time.  If  nor,  fourteen  days  will  be 
taken  as  intended.  2  Wend.  308.  See  form,  Tillingh.  373,  §  13  ;  Att's  N.  Y.  Pr.  309  ; 
Cain.  Pr.  443.  Serve  the  order  on  the  opposite  party,  or  the  anticipated  party,  at  least 
ten  days  before  the  time  of  hearing  (exclude  the  day  of  service  and  include  the  day  of 
hearing.  Rule  62  Supreme  Cpurt,  October  term,  1829),  by  showing  the  original  order  and 
delivering  a  copy  (Cain.  Pr.  30,  2 1 ,  33,  444),  of  which  an  affidavit  should  be  produced  to 
the  officer  on  the  day  of  hearing.  See  form,  Cain.  Pr.  31.  Vary  it  for  the  party,  instead 
of  the  attorney,  as  there.  The  officer  will  also,  on  application,  at  the  time  of  the  order  or 
after,  issue  a  summons  for  the  witness,  returnable  on  the  day  of  examination.  See  form, 
Tillingh.  374.  For  the  manner  of  service,  vid.  2  R.  S.  401.  "  If  he  do  not  appear  at  the 
time,  draw  up  an  affidavit  of  service  (see  form,  Tillingh.  255,  and  Cain.  Pr.  447) ;  and 
the  officer  will  grant  a  warrant  to  bring  him  (see  form,  Tillingh.  641,  and  Cain.  Pr.'450), 
on  the  same  day,  or  at  some  future  time  to  which  the  officer  may  adjourn.  If  the  witness 
appear  on  the  summons,  you  may  proceed  ex  parte,  after  waiting  half  an  hour  (the  usual 
time  of  attending  on  a  judge's  order,  Cain.  Pr.  20),  upon  producing  the  affidavit  of  duly 
■erving  the  order.    Then,  or  whenever  the  witness  and  opposite  party  appear,  you  pro- 
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ceed  -to  the  examination,  prosecuting  it  on  that  day  and  other  days  to  which  the  officer 
may  adjoilfn,  till  it  be  closed,  as  directed  by  the  statute.  Appearance  and  cross-exami- 
nation waives  notice.  Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  3  Wend.  308.  The 
deposition  is  to  be  captioned  {md.  form,  Tillingh.  641 ;  Cain.  Pr.  444,  446 ;  Att's  Comp. 
210) ;  and  the  testimony  reduced  to  writing  with  great  care  (Cain.  Pr.  444),  when  it  is  to 
be  read,  subscribed  and  certified  (vid.  Tillingh.  641  ;  Cain.  Pr.  445 ;  Att's  Comp.  210),  as 
directed  by  the  statute,  and  filed  as  therein  directed,  with  the  original  order,  affidavits 
and  proof  of  service     In  prosecuting  th'e  deposition,  after  the  caption,  begin  on  a  new 

line  thus ;  "  The  above  named  A.  B.,  aged years,  being  duly  sworn,  deposeth  and 

saith,"  &c.  Cain.  Pr.  445.  The  following  may  be  the  form  of  the  oath :  "  You  will "  (if 
on  the  Evangelists),  or,  if  the  witness  desire  it,  "  You  do  swear,  in  the  presence  of  the 
everliving  God,  that  you  will,"  or,  if  scrupulous  of  taking  an  oath,  "  You  do  solemnly, 
sincerely  and  truly  declare  and  affirm,  that  you  will  {lyid.  2  B.  S.  496)  true  answers  make 
to  such  questions,  as  I  shall  put,  or  permit  to  be  put,  to  you,  touching  the  matter  now 
officially  before  me."  If  there  be  a  cause  actually  pending,  add,  "  and  depending  between 
John  Doe,  plaintiffj  and  Richard  Roe,  defendant."  Mr.  Gaines  says,  as  to  the  old  statute, 
that  the  examination  must  be  conducted  as  in  other  cases  of  mva  wee  examination  in 
court.  Cain.  Pr.  445.  The  examination  on  the  part  of  the  producer  being  finished,  the 
cross-examination,  if  any  be  intended,  commences,  prefacing  it  as  follows  :  "  The  aforesaid 
A.  B.  being  cross-examined,  says,"  &c.  When  the  whole  deposition  is  thus  taken,  it 
should  be  read  over  to  the  witness,  who  may  then  explain  any  part  of  his  testimony, 
which  he  conceives  to  be  improperly  stated,  or  he  may  correct  any  part  on  a  better 
*848  recollection  of  the  facts.  Cain  P.  445.  If  the  witness  refuses  to  *testify  or  answer 
any  proper  question,  he  may  be  committed.  Vid.  ante,  note  563.  For  the  general 
form  of  a  commitment,  vid.  Cain.  Pr.  451.  If  the  witness  be  wro'hgfully  committed,  relief 
must  be  sought  by  a  habeas  corpus.  Id.  454 ;  2  B.  S.  563.  On  the  trial,  the  inability  to 
obtain  the  mva  voce  testimony  of  the  witness  must  be  shown  from  one  of  the  causes  men- 
tioned in  the  39th  section  of  the  statute,  or  it  cannot  be  received  ;  and  by  the  next  section, 
the  competency  and  admissibility  of  the  witness  or  his  testimony  are  to  be  tested  by  the 
same  rules  as  if  he  were  examined  in  open  court.  The  inability  to  attend  must  be  proved ; 
and  the  party  cannot  rely  on  the  presumption  of  thisr  arising  merely  from  the  advanced 
age  of  the  witness.  Jackson  ex  dem.  Montressor  v.  Rice,  3  Wend.  B.  180.  But  proof  by 
one  that  a  witness  is  seventy-four  years  of  age,  and  by  another  that  from  his  knowledge 
of  her  situation  and  infirmities,  he  believed  she  could  not  endure  the  fatigues  of  a  jour- 
ney without  seriously  hazarding  her  health,  is  sufficients  Jackson  ex  dem.  Ten  Eyck  v. 
Perkins,  3  Wend.  308.  Pending  the  proceedings  before  one  officer,  he  may,  by  the  41st 
section,  transfer  the  examination  to  another  officer  residing  in  the  same  county  with  the 
witness.  This  may  be  by  order,  indorsed  on  the  original  thus :  "  Ordered  that  the  within 
mentioned  examination  be  had  before  E.  C,  circuit  judge,  residing  in  the  county  of  Sara- 
toga." The  latter  then  takes  the  place  of  the  first  officer  with  the  same  powers,  all  the 
papers  of  course  being  transferred  to  him. 

By  section  39,  an  examination  inperpetuam  memoriam  may  be  used  in  the  case  of  wit. 
nesses  disabled  to  attend  and  give  evidence  by  reason  of  death,  insanity,  old  age,  sickness, 
or  settled  infirmity.  In  such  case,  the  deposition,  or  a  certified  copy,  is  evidence  between 
the  parties  or  those  claiming  under  them.  (A  party  may  be  examined  conditionally  or 
upon  commission  the  same  as  any  other  witness,  under  section  390  of  the  Code.  See  §§ 
391-399.     See  also  Laws  of  1851  and  1853.) 

3.  De  bene  esse.-  Another  mode  of  securing  oral  testimony  is  by  the  3  R.  S.  891,  pt.  3, 
ch.  7,  tit.  3,  art.  1.  Tillingh.  Forms,  643.  This  mode  is  given  where  the  witness  in  a  suit 
already  commenced  by  actually  serving  process,  is  about  to  depart  from  this  state,  or  so 
sick  and  infirm  as  to  aflford  reasonable  ground  for  apprehension  that  he  will  not  be  able 
to  attend  the  trial.  It  will  be  perceived  that  the  latter  cause  is  completely  covered  by  the 
proceeding  in  perpetuam,  &c.,  but  not  the  probable  departure.  The  proceedings  and  their 
effect  are  so  similar  in  all  respects  to  that  under  the  statute  to  perpetuate,  &c.,  that  they 
need  not  be  particularly  considered  here.  Instructions  upon  one  statute  will  guide  as  to 
the  other.  The  difference  will  readily  be  suggested  by  the  statutes  themselves.  This  is 
a  proceeding  which  constituted  a  part  of  the  common  law  of  New  York.  Mumford  v. 
Church,  1  John.  Caa.  147;  Sandford  v.  Burrell,  Anth.  N.  P.  R.  184;  Jackson  ex  dem.  Green 
V.  Kent.  7  Cowen's  R.  59,  63  ;  Wait  v.  Whitney,  Id.  69 ;  Packard  v.  Hill,  Id.  489.  The 
forms  of  proceedings  to  take  testimony  previous  to  the  statute  are  given  in  7  Cowen's  B. 
60  to  63  ;  and  in  Cain  Pr.  433  to  438.  And  the  revisors,  in  their  note  reporting  the  stat- 
ute, declare  that  the  details  are  taken  from  the  above  cases,  and  from  the  act  to  perpetuate 
testimony  in  certain  cases.  1  B.  L.  455,  by  Woodw.  &  Van  Ness.  The  act  seems  to  be 
declaratory  of  the  common  law,  so  far  as  power  or  jurisdiction  may  be  in  question  ;  and 
there  can  be  little  doubt  that  it  does  not  mean  to  take  away  the  old  right  of  the  courts  to 
interfere  wherever  the  party  shall  appear  to  be  in  danger  of  losing  the  evidence  ;  as  if  the 
suit  he  commenced  without  process,  or  the  witness  be  a  prisoner  of  war,  &c.,  &c.  But  in 
the  cases  mentioned  by  the  statute,  the  proceedings  must  be  in  strict  conformity  with  its 
provisions ;  otherwise  the  evidence  will  be  inadmissible ;  and  so  where  it  shall  appear 
that  the  notice  to  attend  was  insufficient  or  that  the  examination  was  not  in  all  respect* 
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fair.  2  R.  S.  393,  §  8.  The  following  Buggestions  are  applicable  to  all  examinations  of 
this  character  :  "  The  witness  must  be  interrogated  as  on  a  trial.  His  deposition  on  inter- 
rogatories before  administered,  or  on  a  detail  of  facts  before  related  and  reduced  to  writing, 
cannot  be  taken  to  the  judge,  then  sworn  to,  and  the  witness  interrogated  to  the  facts  of 
such  deposition.  Bat  to  every  fact  to  be  deposed  to,  the  witness  must  be  interrogated, 
and  his  answer  to  each  taken  down  in  writing  as  it  is  made ;  for  it  would  be  dangerous  in 
the  extreme  to  admit  of  a  deposition  antecedently  prepared,  in  the  phraseology  of  the 
person  who  put  it  to  paper.  This  point  was  ruled  by  Mr.  Justice  Livingston,  in  a  case 
where  the  defendant's  attorney  attended  with  an  affidavit  ready  drawn  up.  in  which  every 
fact  making  for  the  defendant  was  fully  sworn  to.  But  on  a  viva  wee  examination,  the 
witness  totally  destroyed  his  testimony  in  writing  ;  and  the  suit  was  almost  immediately 

settled."    Murray  V.  The Ins.  Co.,  Cain  Pr.  437.     The  same  doctrine  is  sanc- 

*849  tioned  under  the  statute  of  the  United  States.  *Richardson  v.  Golden,  3  Wash.  C. 
C.  R.  109.  And  mde  U.  S.  v.  Smith,  4  Day's  R.  131 ;  S.  P.,  and  Bell  v.  Morrison,! 
Peters'  S.  C.  R.  351,  355.  If  the  witness  be  a  transient  person,  then  that  he  said  at  his 
examination  he  was  going  to  leave  the  state,  and  had  not  since  been  seen  by  the  witness 
who  proves  the  declaration,  is  sufficient  to  let  in  the  deposition.  Guyon  v.  Lewis,  7  Wend. 
26.  It  was  formerly  doubted  how  the  preliminary  steps  to  the  examination  should  be 
shown  upon  the  trial.  Jackson  ex  dem.  Green  v.  Kent,  7  Cowen's  R.  59.  But  the  papers 
on  file  are  sufficient,  unless  impeached.  2  R.  S.  392,  393,  §§  7,  8.  (A  party  may  be  exam- 
ined at  any  time  on  a^iotice  of  five  days  (Code  §  391),  after  issue  joined.  Suydam  v. 
Suydam,  11  Howard's  Pr.  Rep.  518.  As  to  testimony  taken  de  bene  esse,  see  4  Selden  Rep. 
445  ;  4  Duer  Rep.  247. 

(Under  the  statute  the  deposition  may  be  taken  before  an  issue  has  been  formed.  Pack- 
ard V.  Hill,  7  Cow.  489.  The  practice  of  examining  witnesses  de  bene  esse  grew  up  without 
any  statutory  provision  on  the  subject ;  Id.  note ;  but  is  now  provided  for  by  statute. 
Proving  the  signature  to  a  paper  and  marking  it  as  an  exhibit,  has  the  same  effect  and  no 
greater  than  the  like  proof  given  on  a  trial ;  the  party  so  proving  it  may  or  may  not  read 
itin  evidence ;  he  is  not  bound  to  do  so.  Edmondstone  v.  Hartshorn,  19  N.  Y.  9.  In 
criminal  cases,  the  defendant  may  on  the  trial  read  the  testimony  of  witnesses  taken  at 
hie  inatanca  de  bene  esse ,  but  the  prosecution  cannot.    People  v.  Restell,  3  Hill,  289.) 

3.  The  above  examination  can  be  had  in  those  cases  only,  where  the  witnesses  to  be 
examined  are  within  the  state.  Another  ancient  and  usual  proceeding,  is  to  examine  wit- 
nesses residing  or  being  without  the  state  under  the  statute  (2  R.  S.  393  to  396,  pt.  3,  ch. 
7,  tit.  3,  art.  2.;  Tillingh.  Form%  633),  upon  commission  dedimus  potestatem.  All  the 
requisite  forms  under  this  head  will  be  found  collected  or  referred  to  in  Tillingh.  Forms, 
632  to  638.  The  forms  of  proceedings  upon  the  former  statute  on  the  same  subject  may 
be  seen  in  Atts.  Comp.  306  to  208,  and  Cain.  Pr.  400  to  436.  The  words  of  the  present 
statutes  are,  "  any  witness  not  residing  within  this  state,"  (§  11),  of  the  old  statute  (1  R. 
L.  Woodw.  &  Van  Ness,  519,  §  11),  "If  any  witness  shall  not  reside  in  this  state."  Upon 
the  latter  statute,  which  is  substantially  like  the  former,  it  was  held  (Pooler  v.  Maples,  1 
Wend.  R.  65),  that  it  extended  to  a  witness  whose  domicil  is  in  this  state,  but  who  is  tem- 
porarily out  of  the  state  engaged  in  work,  e.  g.  as  a  contractor  in  constructing  a  canal  in 
Pennsylvania.  Most  of  the  cases  on  the  old  statute  will  be  found  collected  in  1  Dunl,  Pr. 
543  to  550  ;  2  John.  Dig.  Practice,  xxiv,  and  Cowen's  Digested  Index,  tit.  Commission  to 
Examine  Witnesses  and  Practice  in  Criminal  Cases,  No.  45.  Vide  farther,  1  Wend  R 
18,  27,  65,  283  ;  2  Id.  64,  242,  627,  646  ;  6  Id.  475,  476,  480,  481  ;  7  Id.  513,  514,  520  ;  9  Id! 
444  ;  2  Hall's  R.  502.  Formerly,  the  motion  for  this  commission  could  be  made  in  court 
only  ;  and  this  is  still  so,  except  as  to  the  Supreme  Court.  In  that  court,  not  only  is  the 
proceeding  expedited  by  the  monthly  terms  noticed  ante  ;  but  the  motion  may,  in  effect, 
be  granted  at  any  time  in  vacation  by  a  justice  of  the  Supreme  Court  or  a  circuit  judge'. 
On  ten  days'  notice  he  makes  an  order  for  the  commission.  3  R.  S.  393,  §  12.  Most  of 
the  books  cited  apply  of  course  to  the  old  statutes  ;  indeed  all  except  the  new  statutes, 
the  remarks  of  the  revisers,  and  Mr.  Tillinghast's  new  book  of  forms,  with  a  few  recent 
cases  in  Wendell  and  Hall.  But  the  older  authorities  and  precedents  will  be  found  pow- 
erful auxiliaries  in  practicing  under  the  new  statutes.  The  difference  between  the  old 
and  new  statute  concerning  the  taking  6f  testimonyipy  commission,  as  pointed  out  by  the 
revisers  in  their  notes,  is  as  follows  :  "  Sec.  10,  one  commissioner  sufficient ;  Sec.  13,  com 
mission  may  be  ordered  iu  the  Supreme  Court  by  a  single  justice  or  circuit  judge';  Sec. 
18,  enlarges  the  number  of  cases  in  which  a  commission  may  bo  received  from  another 
besides  the  agent ;  Sec.  21,  agreament  (and"  manner  of  carrying  it  into  effect)  of  the  attor- 
neys as  to  the  mode  of  returning  the  commission  ;  Sec.  23,  reserving  the  right  to  object 
to  the  competency  of  the  witness  on  the  trial ;  the  competency  or  relevancy  of  the  inter- 
rogatory (nde  2  Wend.  64,  S.  P.)  or  any  answer  given  ;  Sec.  24,  allowing  a  commission  or 
interlocutory  judgment,  and  allowing  the  evidence  taken  thereon  to  be  used  in  assessing 
damages." 

By  the  2  R.  S.  731,  pt.  4,  ch.  2,  tit.  4,  art.  3,  §§  73,  74,  75,  the  provisions  of  the  above 
statutes  relative  to  taking  testimony  de  bene  esse  and  upon  commission  are  applied  to 
issues  upon  indictments.     The  right  of  examination  is  however  confined  to  defendants. 

Formerly  the  costs  of  a  commission  were  not  allowed  in  taxation  beyond  the  affidavit 


CH.  IX.]  Examination  of  Witnesses.  713 

for  Buch  examination  could  not  have  been  obtained  without  the  con- 
sent of  both  parties,  as  the  depositions  would  only  be  secondary  evidence. 
Without  this  consent,  therefore,  the  court  would  not  have  given  the  plaintiff 
leave  to  examine  upon  interrogatories  an  attesting  witness  to  a  deed,  or  to 
give  the  examination  in  evidence  at  the  trial  on  .the  ground  that  the  wit- 
ness was  incapacitated  by  illness  from  attending,  and  unlikely  ever  to  be 
able  to  attend,  though  it  appeared  by  affidavit  that  the  defendant  had  at 
one  time  admitted  the  execution  of  the  deed ;  nor  would  the  court, 
*851  on  that  ground,  have  granted  a  rule  for  dispensing  *with  the  attend- 
ance of  the  witness.  (1)     But  though  the  court  would  not  have  com- 

notioe  and  motion,  and  drawing,  engrossing  and  sealing  the  commission.  Kenny  v.  Van 
Home,  2  Jolin.  Rep.  107.  Tliis  was  owing  to  the  narrow  words  of  the  old  Statute  of 
Costs.  3  R.  L.  by  Kent  &  Radcliff,  72.  The  subsequent  statutes  are  broader,  extending 
to  all  necessary  proceedings  in  a  cause,  according  to  the  course  and  practice  of  the  court. 
2  R.  L.  by  Woodw.  &  Van  Ness,  15.  Under  this  clause  -there  can  be  no  doubt  that  in  a 
civil  cause,  where  alone  costs  are  taxable  as  between  party  and  party,  costs  of  the  above 
proceedings  generally,  after  the  suit  commenced,  are  taxable  on  an  affidavit  that  they  are 
necessary.  Jackson  ex  dem.  M'Clellan  v.  Mather,  2  Cowen's  Rep.  584  ;  Corlies  v.  Oum- 
miiigs,  7  Id.  154 ;  Jewell  v.  Jewell,  8  Id.  109.  The  last  case  held  that  a  mere  order  of 
examination  de  bene  esse  could  not  be  taxed  where  no  examination  was  actually  had ; 
probably  on  the  ground  that  its  necessity  was  not  apparent.  The  present  statute  (2  R.  S. 
633)  is,  in  this  respect,  a  transcript  of  the  2  R.  L.  by  W.  &  V.  15.  Of  course  the  old  rule 
applies. 

For  the  doctrine  of  depositions  in  Connecticut,  see  Swift's  Evidence,  112,  115  ;  1  Day, 
33  ;  1  Root,  807,  316,  480,  490 ;  8  Conn.  Rep.  171 ;  4  Id.  568  ;  5  Id.  322,  385  ;  7  Id.  143  ; 
1  Kirby,  100,  219,  208  ;  3  Day,  308.  In  Maine,  2  Greenleaf  s  Rep.  407 ;  4  Id.  88,  167.  887 ; . 
5  Id.  9  ;  7  Id.  181.  In  Massachusett's,  the  cases  collected  in  Bigelow's  Dig.  (ed.  1823)  tit. 
Deposition,  and  his  Supplement,  printed  in  1880;  3  Dane's  Abr.  362;  8  Pick.  Rep.  51;  9  Id. 
485.  In  New  Hampshire,  1  N.  H.  Rep.  23 ;  4  Id.  54, 212.  In  Vermont,  2  Tyler,  844 ;  1  D. 
Chipman's  Rep.  106,  176, 179,  200,  287 ;  1  Aik.  Rep.  264  ;  2  Id.  26 ;  Brayt.  Rep.  77, 135  ;  1 
Verm,  Rep.  259  ;  3  Id.  68,  485, 570.  In  New  Jersey,  1  South.  117 ;  3  Id.  567 ;  1  Coxe,  330, 
445  ;  a  Halst.  40  ;  3  Id.  56  ;  6  Id.  317.  In  Maryland,  the  cases  collected  in  3  Am.  Dig.  by 
Wharton,  223, 224,  tit.  Evidence,  H,  and  3  Harr.  and  John.  373,  396, 459, 460  ;  3  id.  71, 91, 507, 
453, 74, 75,  5  Id.  226,  51,  150,  438  ;  2  Gill  &  John.  54.  In  Pennsylvania,  the  cases  collected  in 
Wharton's  Penn.  Dig.  Evidence,  N;  General  Index  in  15  Serg.  &  Rawle's  Rep.  tit.  Deposition; 
16  Serg,  &  Rawle,  120, 314, 364,  379,  385  ;  17  Id.  143.  In  Virginia,  the  cases  collected  in  Hall's 
Dig.  tit.  Depositions ;  4  Rand.  350  ;  5  Id.  136  ;  6  Id.  842.  In  North  Carolina,  the  cases  collected 
in  3  Am,  Dig.  by  Wharton,  Evidence,  H,  and  3  Hawks,  4U0  ;  3  Id.  205  ;  1  Dev.  372, 464, 483. 
In  South  Carolinji,  3  Am.  Dig.  by  Wharton,  Evidence,  H;  Const.  Rep.  131  ;  2  M'Cord, 
238,428.  In  Kentucky,  the  cases  collected  in  3  Am.  Dig.  by  Whart.  Evidence,  H;  1 
Monroe's  Rep.  225  ;  4  Id.  366,  284;  5  Id.  166  ;  7  Id.  577,  578  ;  1  J.  J.  Marsh.  3,  100,  101, 
525  ;  2  Id.  447 ;  4  Id.  134 ;  5  Litt.  Rep.  201.  In  Tennessee,  3  Am.  Dig.  by  Whart.  E'vi- 
dence,  H.  In  Alabama,  1  Ala.  1  Rep.  136,  407.  Louisiana,  1  Martin's  Lou.  Rep.  (new 
series)  187;  5  Mart.  Rep.  (N.  S.)  460,  and  the  cases  there  cited  ;  7  Id.  315.  Ireland,  1  Irish 
T.  R.  157.    England,  1  Car.  &  P.  606  ;  3  Id.  219  ;  8  Barnw.  &  Cress.  737. 

Most  of  tie  above  authorities  relative  to  states  other  than  New  York,  appear  to  be 
founded  on  statutes  or  local  practice,  to  which  the  editor  is  pretty  much  a  stranger.  Not 
being  able  to  j udge,  therefore,  how  far  he  can  usefully  notice  them,  he  stops  vrith  the 
general  reference  given.  More  can  hardly  be  useful  to  the  practitioner  of  tde  particular 
state  where  they  have  arisen ;  and  his  more  perfect  knowledge  on  the  subject  would 
doubtless  have  j  ustified  their  total  omission.  The  collection  is  useful,  however,  at  least  as 
showing  the  extensive  prevalence  of  this  practice  of  taking  testimony  by  deposition,  and 
the  importance  to  the  American  lawyer  of  thoroughly  studying  this  branch  of  the  law  of 
evidence.  It  is  a  law  almost  exclusively  American,  and  of  course  must  be  learned  through 
American  practice  and  authority. 

(The  following  recent  decisions  may  be  consulted  *ith  reference  to  the  issuing  of  com- 
missioas,  and  the,  mode  of  executing  them.  Unis  v.  Charlton's  Adm'r,  12  Gratt.  484 ; 
Shropshire  v.  Stevenson,  17  Geo.  633 ;  Thompson  v.  Haile,  12  Texas,  139 ;  McCanu  v. 
Beach,  2  Cal.  25,  33,  383  ;  JollifTe  v.  Collins,  21  Mis.  (6  Bennett)  338  ;  Wright  v.  Wood,  28 
Penn.  State  R.  120  ;  Hatton  v.  McClish,  6  Md.  407  ;  Parsons  v.  HuflF,  38  Maine,  137  ;  Smith 
V.  Castles,  1  Gray  (Mass.)  108  ;  fiauxhurst  v.  Hovey,  26  Vt.  544 ;  Bank  of  Penn.  v.  Union 
Bank  of  N.  T.,  1  Kernan  R.  303  :  Brumskill  v.  Janies,  Id.  394 ;  Palmer  v.  Fogg,  35  Maine, 
368  ;  Davis  v.  Moody,  13  Geo.  188.  The  cases  all  show  that  the  commission  must  be  issued 
and  executed  in  conformity  with  the  statute  of  the  state  from  which  it  proceeds  ;  so  that 
this  mode  of  obtaining  testimony  is  appropriately  included  under  the  head  of  practice.) 

(1)  Jones  V.  Brewer,  4  Taunt.  47. 
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pelledtte  other  party  to  consent,  yet,  if  necessary,- it  would  have  assisted 
the  party  applying  by  putting  off  the  trial  (that  there  might  be  an  oppor- 
tunity of  filing  a  bill  in  equity)  until  the  consent  was  obtained,  or  the 
witness  returned ;  and  if,  after  all,  the  defendant  refused,  the  court  would 
not  give  him  judgment  as  in  case  of  a  nonsuit. (1)  When  a  party,  after 
obtaining  leave  by  consent,  examined  witnesses  abroad  on  depositions,  he 
would  not  have  been  entitled  to  any  allowance,  in  the  taxation  of  costs,  for 
the  expense  of  taking  the  depositions,  although  he  might  have  succeeded 
in  the  action. (2)  The  same  rule  prevailed  in  the  Court  of  Chancery;  if  a 
party  applied  to  that  court  for  a  commission  to  examine  witnesses,  he  must 
have  paid  the  expenses. 

A  partial  remedy  for  the  defects  of  the  law  was  applied  by  the  stat.  13 
Gieo.  Ill,  (s.  63,  §§  40,  44,  by  which,  where  a  cause  of  action  arose  in  India, 
or  an  offense  had  been  committed  there,  which  it  was  intended  to  be  tried 
in  this  country,  the  evidence  upon  interrogatories  of  witnesses  resident  in 
India  might  be  obtained.  The  evidence  of  witnesses  in  India  might  also 
be  obtained  in  support  of  a  bill  for  a  divorce  in  Parliament,  by  the  pro- 
visions of  Stat.  1  Geo.  IV,  c.  101 ;  and  in  the  case  of  a  prosecution  for  an 
offense  committed  abroad  by  any  person  employed  in  the  public  service,  the 
evidence  of  witnesses  resident  abroad  might  be  obtained  in  the  mode 
pointed  out  by  stat.  42  Geo.  Ill,  c.  85.(3)  The  stat.  54  Geo.  Ill,  c.  15, 
which  was  passed  for  the  purpose  of  facilitating"  the  recovery  of  debts  in 
the  courts  of  law  in  New  South  Wales,  prescribes  the  mode  of  obtaining 
the  affidavits  of  witnesses  resident  in  this  country,  and  makes  them 
equivalent  to  viva  voce  proof  in  open  court,  or  to  examinations  under  com- 
missions. (4) 

Cases  not  provided  for  hy  the  above  statutes.  The  remedies  provided 
by  these  statutes  were  very  partial;  except  in  the  cases  thus  specially 
described,  the  evidence  of  witnesses  who  might  be  unable  to  attend  by 
reason  of  absence  in  foreign  countries,  or  by  reason  of  dangerous  illness,  or 
permanent  infirmity,  could  not  be  obtained.  To  prevent  a  failure  of  justice 
from  any  of  these  circumstances,  the  courts  of  law  resorted  to  the  equitable 
jurisdiction  exercised  in  the  manner  above  stated,  to  extort  a  consent  from 
a  reluctant  party  to  the  examination  by  interrogatories  of  witnesses  whose 
viva  voce  testimony  it  was  impossible  to  obtain;  but  where  such 
*852  consent  was  withheld,  the  party  seeking  for  a  *  commission  to 
examine  witnesses  could  only  obtain  it  by  filing  a  bill  in  equity,  thus 
instituting  a  new  suit  auxiliary  to  the  suit  at  law. 

This  subject  attracted  the  notice  of  the  commissioners  appointed  lo  inquire 
into  the  practice  of  the  Court  of  Chancery,  and  afterwards  of  the  commis- 
sioners of  inquiry  into  the  proceedings  of  the  courts  of  commor  law ;  and 
their  reports  expressed  a  strong  opinion  that  the  courts  of  law  should  be 
invested  with  full  power  of  examining  witnesses  by  interrogatories,  such 
power  to  be  exercised  by  the  authority  and  under  the  control  of  the  court 
in  which  the  evidence,  when  obtained,  would  be  produced. (5) , 

To  carry  into  effect  their  recommendation,  the  stat.  1  &  2  Wm.  IV,  c.  22 

(1)  Parley  v.  Newnham,  3  Doug.  419 ;  Mostyn  v.  Fabrigas,  Cowp.  174  •  CalUard  v 
Vatighan,  1  B.  &  P.  211. 

(3)  Stephens  v.  Crichton,  2  East,  359  ;  Taylor  v.  Roy.  Ex.  A6s.  Co.,  8  East  308 

(8)  See  R.  v.  Jones,  8  East,  31. 

(A)  See  Francisco  v.  Gilmore,  1  B.  &  P.  177 ;  Atkins  v.  Palmer,  4  B.  &  A.  377. 

(5)  See  Report  of  Commissioners  into  the  Practice  of  Chancery,  p.  109  ;  and  2d  Report 
of  Commissioners  of  Common  Law,  p.  23.  As  to  the  general  powers  of  courts  of  equity 
to  issue  commissions  to  examine  witnesses,  see  1  Smith  Ch.  Pr.  478  638  •  Mitf.  PI.  68  • 
Ores.  Evid.  69-98.  As  to  a  commission  to  examine  witnesses  under  a  petition  of  right' 
see  the  Baron  de  Bode's  Case,  8  Q.  B.  308.  As  to  the  power,  in  the  Court  of  Exohequerl 
to  order  witnesses  to  be  examined  before  an  officer  of  the  court  In  revenue  causes  see  Att 
Gen.  V.  Reilly,  13  M.  &  W.  676.    And  see  Att.  Gen.  v.  Bovet,.  15  Id.  69.  ' 
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■was  passed.  (1)  The  objects  of  thafstatute  are  threefold :  First ;  to  provide 
for  the  examination,  on  oath,  of  witnesses  abiding  out  of  the  jurisdiction  of 
the  courts  of  law  at  Westminster,  but  within  the  dominions  of  the  British 
crown.  Secondly;  to  provide  for  the  examination  of  witnesses  abiding 
within  the  jurisdiction  of  the  courts  of  law  at  Westminster,  but  whose  per- 
sonal attendance  might  be  prevented  by  illness  or  some  other  cause. 
Thirdly^;  to  provide  for  the  examination  of  witnesses  abiding  in  foreign 
countries  not  subject  to  the  crown  of  Great  Britain. 

The  1st  section,  reciting  the  13  Geo.  Ill,  c.  63,  enacts,  "That  all  and 
every  the  powers,  authorities,  provisions  and  matters  contained  in  the  said 
recited  act,  relating  to  the  examination  of'  witnesses  in  India,  shall  be 
extended  to  all  colonies,  islands,  plantations  and  places  under  the  dominion 
of  his  Majesty  in  foreign  parts,  and  to  the  judges  of  the  several  courts 
therein,  and  to  all  actions  depending  in  any  of  his  Majesty's  courts  of  law 
at  Westminster,  in  what  place  or  country  soever  the  cause  of  action  may 
have  arisen,  and  whether  the  same  may  have  arisen  within  the  jurisdiction 
of  the  court,  to  the  judges  whereof  the  writ  or  commissibn  may  be  directed, 
or  elsewhere,  when  it  shall  appear  that  the  examination  of  witnesses, (2) 
under  a  writ  or  commission,  (3)  issued  in  pursuance  of  the  authority  given, 
will  be  necessary  or  conducive  to  the  due  administration  of  justice^(4)  in 
the  matter  wherein  such  writ,  shall  be  applied  for." 

By  the  2d  section,  it  is  enacted,  "  That,  when  any  writ  or  commission 
shall  issue  under  the  authority  of  the  said  recited  act,  or  of  the  power 
*853  *hereinbefore  given  by  this  act,  the  judge  or  judges,  to  whom  the 
same  shall  be  directed^  shall  have  the  like  power  to  compel  and 
enforce  the  attendance  and  examination  of  witnesses,  as  the  court,  whereof 
they  are  judges,  does  or  may  possess  for  that  purpose  in  suits  or  causes 
depending  in  such  court."  (5) 

By  the  3d  section  it  is  enacted,  "  That  the  costs  of  every  writ  or  commis- 
sion, to-be  issued  under  the  authority  of  the  said  recited  act,  or  of  the 
power  hereinbefore  given  by  this  act,  in  any  action  at  law  depending  in 
either  of  the  said  courts  at  Westminster,  and  [the  costs]  of  the  proceedings 
thereon,  shall  be  in  the  discretion  of  the  court  issuing  tne  same." 

The  4th  section  provides  for  the  examination  of  witnesses  whether  within 
or  without  the  jurisdiction  of  the  courts  of  law  at  Westminster.  It  enacts, 
''  That  it  shall  be  lawful  to  and  for  each  of  the  said  courts  at  Westminster, 
and  also  the  Court  of  Common  Pleas  of  the  county  palatine  of  Lancaster, 
and  the  Court  of  Pleas  of  the  county  palatine  of  Durham,  and  several 
judges  thereof,  in  every  action  depending  in  such  court,  upon  the  applica- 
tion of  any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath, 
upon  interrogatories  or  otherwise,  before  the  master  or  prothonotary  of  the 
said  court,  or  other  person  or  persons  to  be  named  in  such  order,  of  any 
witnesses  within  the  jurisdiction  of  the  court  where  the  action  Shall  be 
depending,  to  order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories 
or  otherwise,  and  by  the  same  or,  any  subsequent  order  or  orders  to  give  all 
such  directions  touching  the  tiine,  place  and  manner  of  such  examination, 
as  well  within  the  jurisdiction  of  the  court  wherein  the  action'  shall  be 
depending  as  without,  and  all  other  matters  and  circumstances  connected 
with  such  examination,  as  may  appear  reasonable  and  just." 

Although  under  this  section  a  common-law  court  has  power  to  issue  a 

(1)  See  3  &  4  Vict.  c.  105,  conferring  similar  powers  on  the  judges  of  the  superior  courts 
In  Ireland. 

(2)  See  CunliEfe  v.  Whitehead,  3  Dowl.  P.  C.  634. 
?8)  See  Clay  v.  Stephenson,  3  A.  &  E.  807. 

(4)  See  Oughnan  v.  Pariah,  4  Dowl.  P.  C.  39 ;  Abraham  v.  Newton,  8  Bing.  374. 

(5)  See  Clay  v.  Stephenson,  vi  avfpra.. 
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commission  in  an  issue  directed  by  the  Court  of  Chancery,  (1)  yet  where,  in 
such  an  issue,  the  Court  of  Chancery  has  itself  granted  a  commission  a  com- 
mon-law court  has  no  power  to  vary  the  terms  of  it  ;(2)  nor  has  the  court 
power,  either  under  this  aict  or  at  common  law,  to  direct  a  commission  to, 
examine  witnesses,  at  the  instance  of  the  defendant,  in  an  action  or  infor- 
mation at  the  suit  of  the  crown,(3)  or  in  an  indictment,(4)  or  criminal 
information;  (6)  although  such  a  power  exists  in  an  actionin  the  nature  of 
a  criminal  charge,  such  as  an  action  for  criminal  conversation.(6) 

The  5th  section  enacts,  "  That  when  any  rule  or  order  shall  be  made 
*854     *for  the  examination  of  witnesses  within  the  jurisdiction  of  the  court 

wherein  the  action  shall  be  depending  by  authority  of  this  act,  it  shall 
be  lawful  for  the  court,  or  any  judge  thereof,  in  and  by  the  first  rule  or  order 
to  be  made  in  the  matter,  or  any  subsequent  rule  or  order,  to  command  the 
attendance  of  any  person,  to  be  named  in  such  rule  or  order,  for  the  purpose 
of  being  examined,  or  the  production  of  any  writings  or  other  documents  to 
be  mentioned  in  such  rule  or  order,  and  to  direct  the  attendance  of  any 
such  person  to  be  at  his  own  place  of  abode,  or  elsewhere,  if  necessary  or 
convenient  so  to  do ;  and  the  wilful  disobedience  of  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  court,  and  proceedings  may  be  thereupon 
had  by  attachment  (the  judge's  order  being  made  a  rule  of  court  before  or  at 
the  time  of  the  application  for  an  attachment),  if  in  addition  to  the  service 
of  the  rule  or  order,  an  appointment  of  the  time  and  place  of  attendance 
in  obedience  thereto,  signed  by  the  person  or  persons  appointed  to  take 
the  examination,  or  by  one  or  more  of  such  persons,  shall  be  also  served 
together  with  or  after  the  service  of  such  rule  or  order  i  Provided  always, 
that  every  person  whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct  money  and  payment  for  expenses  and  loss  of  time  as  upon' 
attendance  at  a  trial :  Provided  also,  that  no  person  shall  be  compelled  to 
produce,  under  any  such  rule  or  order,  any  writing  or  other  document  that 
he  would  not  be  compellable  to  produce  at  a  trial  of  the  cause." 

Examination  of  witnesses  in  custody.  By  other  sections  (7)  provision 
is  made  for  the  examination  of  witnesses  in  custody,  whose  evidence  is 
required;  that  all  examinations  shall  be  taken  on  oath  or  affirmation,  false 
evidence  being  also  specially  declared  to  be  subject  to  the  penalties  of  per- 
jury ;  and  that  the  persons  appointed  to  take  an  examination  may  make  a 
special  report,  upon  the  conduct  or  absence  of  any  witness  or  other  person 
thereon  or  relating  thereto. 

By  the  9th  section,  except  in  the  cases  before  specially  provided  for,  the 
costs  of  the  proceedings  shall  be  costs  in  the  cause,  unless  otherwise 
directed,  either  by  the  judge  making  such  rule  or  order,  or  by  the  judge 
before  whom  the  cause  may  be  tried,  or  by  the  court. 

The  10th  section  requires  as  a  condition  to  the  substitution  of  tlie  evi- 
dence thus  obtained  for  viva  voce  testimony,  that,  in  the  absence  of  the' 
consent  of  the  party  against  whom  the  examination  or  deposition  may  be 
offered,  it  shall  appear  to  the  satisfaction  of  the  judge  that  the  examinant 
or  deponent  is  beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable 
from  permanent  sickness,  or  other  permanent  infirmity,  to  attend  the  trial ; 
in  all  or  any  of  which  cases  the  examinations  and  depositions,  certified 
under  the  hand  of  the  commissioners,  master,  prothonotary  or  other 
*855     *person  taking  the  same,  shall  and  may,  without  proof  of  the  signa- 

(1)  Bourdeaux  v.  Rowe,  1  N.  C.  721. 

(2)  Hargrave  v.  Hargrave,  4  0.  B.  648. 

(3)  R.  V.  Wood,  7  M.  &  W.  571 ;  Att.  Gen.  v.  Bovet,  15  Id.  60. 

(4)  R.  V.  Briscoe  (Lady),  1  Dowl.  P.  C.  520. 

(5)  K.  V.  Upton  St.  Leonards  (Inliabs.),  10  Q.  B.  837. 

(6)  See  Norton  v.  Melbourne,  3  N.  C.  67. 

(7)  Sects.  6,  7,  8. 
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ture  to  such  certificate,  be  received  and  read  in  evidence,  saving  all  just 
exceptions. 

What  sufficient  proof  that  witness  beyond  jurisdiction.  For  the  pui-pose 
of  showing  that  an  examinant  was  beyond  the  jurisdiction  of  the  court, 
within  the  requirements  of  this  section,  it  has  been  held,  in  an  action  tried  in 
London,  not  to  be  sufficient  to  show  that  on  the  evening  before  the  trial 
the  examinant  was  with  his  luggage  on  board  a  ship  bound  for  Montreal,  the 
ship  being  then  below  Gravesend  waiting  for  the  captain  to  come  on  board. 
(1)  On  the  other  hand,  it  has  been  held  sufficient  to  show  that  the  witness 
had  started  by  railroad  for  a  ship  lying  at  Gravesend,  bound  for  Australia, 
and  that  letters  had  since  been  received  from  him,  dated  from  on  board  the 
ship  at  Sheerness  and  Plymouth ;  as  this  showed  that  the  voyage  had  been 
commenced.  (2)  But  the  absence  of  the  examinant  must  be  shown  by  some 
one  who  can  speak  to  the  fact  of  his  own  knowledge ;  and  proof  of  inquiries 
made  at  the  residence  of  the  witness  and  of  answers  given,  is  not  sufficient.  (3) 

Discretionary  in  court  to  grant  commission.  It  is  not  compulsory  on 
the  courts  of  law  to  exercise  the  powers  given  them  by  this  statute,  and  in 
practice  they  exeroise  a  discretion  by  either  refusing  a  rule  or  order 
altogether,  or  granting  it  on  such  terms  as  may  best  serve  to  prevent  the 
abuse  of  the  statute  to  purposes  of  oppression  or  delay.  It  may  be  useful 
to  state  a  few  of  the  rules  of  practice  which  the  courts  have  adopted  with 
reference  to  issuing  commissions  for  the  examination  of  witnesses.  The 
court  will  not  grant  an  order  before  issue  is  joined ;  (4)  and  after  issue  joined, 
it  seems  that  the  application  should  be  made  as  soon  as  possible.  (5)  The 
application  must  be  supported  by  affidavit,  which  ought,  in  general,(6)  to 
disclose  the  names  or  descriptions  of  the  witnesses  proposed  to  be  examined, 
(7)  and  that  their  evidence  is  material, (8)  and  in  some  cases,  where  it 
appears  that  the  commission  will  cause  great  delay,  further  particulars  will 
be  required.  (9)  It  must  also  be  shown  by  affidavit  either  that  the 
*856  witness  is  out  of  the  jurisdiction  of  the  *court,  (1 0)  or  that  heis  about 
to  leave  the  country,(l  1)  or  that  it  is  unlikely,  from  his  state  of  health, 
that  he  will  be  able  to  attend  at  the  trial.(12.) 

It  is  usual,  also,  to  insert  a  clause  in  the  commission  requiring  the  com- 
missioners to  be  sworn ;  but  this  is  not  absolutely  necessary,  and  in  cases 
where  the  commission  is  directed  to  the  judge'  of  a  foreign  court,  it  is 
omitted.  (13) 

In  general,  the  examination  is  made  by  interrogatories  previously  pre- 
pared ;  but  it  may  be  directed  that  the  witnesses  shall  be  examined  and 
cross-examined  viva  voce,  or  partly  viva  voce  and  partly   on  interroga- 

(1)  Carrathurs  v.  Graham,  Car.  &  M.  5. 

(2)  Varicas  v.  Frencli,  3  C.  &  K.  1008. 

(3)  Robinson  v  Markis,  2  Mo.  &  R.  375.  As  to  commissions  to  examine  witnesses  out  of 
the  jurisdiction  of  the  court,  relating  to  the  misdemeanor  of  forcing  on  shore  or  leaving 
behind  any  person  belonging  to  the  crew  of  a  merchant  ship,  see  5  &  6  Wm.  IV,  c.  19  5  40. 

(4)  Mondel  v.  Steele.  8  M.  &  W.  300. 

(5)  Brydges  r.  Fisher,  4  Moo.  &  Sc.  458. 

1      (6)  See  Cow  v.  Kinnersley,  6  M.  &  G.  981. 

(7)  Gunter  v.  M'Tear,  1  M.  &  W.  301 ;  Dimond  v.  Vallance,  7  Dowl.  P.  C.  590 ;  Beresford 
V.  Easthope,  8  Id.  394. 

(8)  Norton  v.  Melbourne,  3  N.  C.  67.  See  Baddeley  v.  Gilmore,  1  M.  &  W.  50 ;  West- 
moreland V.  Huggins,  1  Dowl.  (N.  S.)  800.  i 

(9)  See  Lloyd  v.  Key,  3  Dowl.  P.  C.  353  ;  Healy  v.  Young,  3  C.  B.  703. 

(10)  Norton  v.  Melbourne,  ut  avpra. 

(11)  Pine  V.  Iron,  8  Bing.  143. 

(13)  Abraham  v.  Newton,  8  Bing.  374 ;  Paul  v.  Dimes,  2  Dowl.  P.  C.  733.    As  to  the 
costs  where  an  examination  is  not  used,  see  Curling  v.  Robertson,  7  M.  &  G.  535. 
(18)  See  Clay  v.  Stephenson,  3  A.  &  E.  807 ;  Ponsford  v.  O'Connor,  5  M.  &  W.  673. 
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tories.(l)  If  taken  viva  voce  the  answers  are  reduced  into  writing,  and 
returned  to  the  court  from,  which  the  process  issued.  ._  : 

The  commissioners,  in  taking  the  depositions,  are  bound  to  follow  their 
instructions— otherwise  the  depositions  will  not  be  received.  (2)  Thus, 
where  a  commission  directed  to  the  judges  of  a  foreign  court,  ordered  the 
examinations  to  be  taken,  and  that  the  same  should  be  sent  to  the  Court 
of  King's  Bench,  it  was  held  that  copies  of  the  examinations  sent  by 
the  foreign  court  could  not  be  received,  as  the  commission  required  that  the 
examinations  actually  taken  should  be  transmitted.  (3)  So  where  the  com- 
missioners were  empowered  to  put  or  cause  to  be  put  additional  questions, 
besides  the  interrogatories,  "  when  it  should  appear  to  them  to  be  necessary 
and  proper,"  it  was  held  that  their  power  was  not  well  exercised  by  the 
commissioners  allowing  the  agent  for  one  of  the  parties  to  put  additional 
questions,  subject  to  the  objection  raised  by  the  other  party. (4) 

Illegal  questions  or  answers  returned  by  commissioners  under  a  viva  voce 
examination  may  be  objected  to  and  struck  out  at  the  trial ;  but  counsel 
cannot  object  to  the  answers  to  illegal  questions  put  on  his  own  side. (5) 

Party  must  have  had  opportunity  to  cross-examine.  It  may  be  laid 
down,  as  a  general  rule,  that  a  deposition  or  examination  will  not  be 
received  in  evidence,  unless  the  party  against  whom  it  is  offered  was  either 

present  at  the  examination  or  at  least  had  an  opportunity  of  bein^  so 
*85!?     and  of  cross-examining  the  witness.  (6)     If,  therefore,  a  *commission 

be  executed,  without  notice  to  the  opposite  party,  so  as  to  enable 
him  if  he  please  to  put  cross  interrogatories,  the  depositions  taken  under  it 
will  be  rejected. (7)  But  where  the  parties  had  agreed  upon  two  persons 
as  commissioners  to  examine  witnesses,  and  the  plaintiff  subsequently 
obtained  another  order  to  examine  witnesses  before  the  same  persons,  and  the 
defendant  afterwards  withdrew  the  name  of  his  commissioner  and  declined 
to  proceed  with  the  examination,  upon  the  ground  that  the  second  order 
was  informal ;  and  the  plaintiff  then  obtained  a  further  order  to  examine 
witnesses  on  interrogatories  ex  parte ;  it  was  held,(8)  that  the  examinations 
taken  under  the  last  order  were  admissible  in  evidence,  although  the 
defendant  had  received  no  notice  of  the  time  and  place  of  taking  the  exami- 
nations, as  he,  by  his  own  voluntary  act,  had  renounced  the  power  of 
examination.  (9) 

Power  of  compelling  attendance  before  commissioners.  The  provisions 
of  the  1  &  2  Wm.  IV,  c.  22,  were  still  very  defectiye  in  not  giving  any 
means  of  compelling  the  attendance  of  witnesses  to  be  examined  under  a 
commission,  to  be  executed  in  a  part  of  the  realm  subject  to  different  laws 
from  that  in  which  the  commission  is  issued ;  but  it  has  since  been  enacted 
by  the  6  &  1  Vict.  c.  82,  §  5,  that  if  any  person,  after  being  served  with  a 
written  notice  to  attend  any  commissioner  (signed  by  the  commissioner, 
apd  specifying  the  time  and  place  of  attendance),  shall  refuse  or  fail  to 
appear  to  be  examined,  such  refusal  or  failure  shall  be  certified  by  the  com- 
missioner ;  and  it  shall  thereupon  be  competent  to  the  party  suing  out  the 
commission,  to  apply  to  any  of  the  superior  courts  of  law  in  that  part  of 

(1)  Pole  V.  Rogers^  3  N.  0.  780. 

(2)  See  Atkins  v.  Palmer,  4  B.  &  A.  880. 

(3)  Clay  V.  Stephenson,  7  A.  &  E.  185.  Original  documents  must  also  be  transmitted 
(B.  V.  Douglas,  1  0.  &  K.  070) ;  unless  Wliere  by  law  they  cannot  be  removed.  Alivon  v. 
Purnival,  1  C,  M.  &  E.  277. 

(4)  Williamson  v.  Page,  1  C.  B.  464. 

(5)  Hutchins  v.  Bernard,  3  Mo.  &  R.  1. 

(6)  See  Att.  Gen.  v.  Davison,  M'Clel.  &  T.  160. 

(7)  Steinkeller  v.  Newton,  1  Scott  N.  R.  148 ;  S.  C,  6  M.  &  O.  30,  n. ;  8  Dowl.  P.  G.  579 
M'Combie  v.  Antor,  6  M.  &  G.  37. 
See  also  Uazeaove  v.  Vaughan,  1  M.  &  S.  4. . 
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the  kingdom,  within  which  the  commission  is  to  be  executed,  for  a  rule  or 
order  to  compel  the  person  so  refusing  as  aforesaid  to  appear  and  be  exam- 
ined, and  such  court  is  empowered  to  make  such  rule  or  order,  and  also  to 
command  the  production  of  any  writings  or  documents.  By  sect.  6,  it  is 
enacted,  that  persons  disobeying  such  rule  or  order  shall  be  subjectjfin  Eng- 
land or  Ireland,  to  the  penalties  of  disobedience  to  a  writ  of  subpoena,  and 
in  Scotland  to  the  issue  of  letters  of  second  diligence.  Sect.  1  provides  for 
the  payment  of  witnesses  in  the  same  manner  as  upon  their  attendance  at  a 
trial  in  a  court  of  law. 

£ills  for  perpetuating  testimony  in  chancery.  It  may  be  convenient  to 
mention,  in  this  place,  that  the  Court  of  Chancery  has  always  exercised 
powers,  in  certain  cases,  of  entertaining  bills  filed  for  the  purpose  of  per^ 
petuating  testimony,  touching  matters  which  cannot  be  immediately 
*858  inquired  into  judicially,  or  in  cases  where  *important  testimony  was 
likely  to  be  lost  by  the  death  of  a  witness  or  his  departure  from  the 
realm,  (l) 

These  powers  have  lately  been  extended  by  the  5  &  6  Vict.  c.  69,  the  first 
section  of  which  enacts  that  any  person  who  would,  under  the  circumstances 
alleged  by  him  to  exist,  become  entitled,  upon  the  happening  of  any  future 
event,  to  any  honor,  title,  dignity  or  ofiice,  or  to  any  estate  'or  interest  in 
any  property,  real  or  personal,  the  right  or  claim  to  which  cannot  by  him 
be  brought  to  trial  before  the  happening  of  such  an  event,  shall  be  entitled 
to  file  a  bill  in  chancery  to  perpetuate  any  testimony  which  may  be  material 
for  establishing  such  claim  or  right ;  and  that  all  laws,  rules  or  regulations 
not  contrary  to  the  provisions  of  this  act,  now  in  force  or  in  use  to  per- 
petuate testimony,  or  respecting  depositions  taken  in  such  suits,  or  the 
punishment  of  perjury  committed  in  making  such  depositions,  shall  be  in 
force  and  used  and  applied  in  all  suits  to  be  instituted  under  the  authority 
of  that  act,  and  in  respect  to  depositions  taken  on  such  suits. 

The  second  section  enacts,  that  in  all  suits  which  may  be  so  instituted 
under  the  authority  of  that  act,  touching  any  honor,  title,  dignity  or  ofBce, 
or  any  other  matter  or  thing  in  which  the  crown  may  have  any  estate  or 
interest,  it  shall  be  lawful  to  make  the  attorney-general  a  party  defendant 
thereto ;  and  that  in  all  proceedings  in  which  the  depositions  taken  in  any 
Buch  suit  in  which  the  attorney-general  was  so  made  a  defendant,  may  be 
ofiered  in  evidence,  such  depositions  may  be  admissible,  notwithstanding 
any  objection  to  such  depositions,  upon  the  ground  that  the  crown  was  not 
a  party  to  the  suit  in  which  such  depositions  were  taken. 

Material  witness  absent.  If  a  defendant  is  unable  to  proceed  to  trial  on 
account  of  the  absence  of  a  material  witness,  he  may  move  the  court  in 
term  time,  or  apply  to  a  judge  in  vacation,  on  an  affidavit  stating  the  facts, 
to  put  off  the  trial  till  the  next  term,  or  if  necessary,  to  a  more  distant 
period.  (2)  An  application  to  put  off  a  trial  beyond  the  existing  sittings, 
or  from  sittings  to  sittings,  is  not  allowed  on  the  part  of  a  plaintiff,  for  he 
has  the  power  at  any  time  of  withdrawing  the  record,  if  he  is  not  prepared 
to  try  the  cause.  But  where,  from  the  sudden  indisposition  of  a  witness, 
who  may  be  able  to  attend  in  the  course  of  a  day  or  two,  or  from  any  other 
temporary  reason,  a  plaintiff  is  prevented  from  trying  his  aause  in  its  orde¥ 
in  the  paper,  yet  has  ground  to  believe  that  he  shall  be  able  to  try  before 
the  sittings  are  over,  it  would  be  too  much  to  make  him,  in  such  a  case, 
withdraw  his  record ;  and  a  judge  at  Nisi  Prius  will  therefore  make 
*859     an  *  order  for  the  trial  to  stand  over,  until  the  witness  is  likely  to 

(1)  See  Mitford  Eq.  PI.  63,  et  seq.;  1  Smith  Ch.  Prac.  636. 

(2)  Pr.  Reg.  368 ;  Tidd  Pr.  770.  See  form  of  affidavit  in  Tidd  Pr.  App.  266.  And  see 
Harrison  v.  Blades,  3  Camp.  458. 
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attend.  (1)  It  is  a  rule  in  the  Court  of  Common  Pleas,  that  the  trial 
of  a  cause  can  never  be  put  off  on  the  consent  of  the  parties  and  counsel, 
at  the  sittings  ot  Nisi  Prius,  but  the  plaintiff  must  either  proceed  to  try  or 
withdraw  his  record.  (2) 

Court  to  he  satisfied  as  to  ground  of  postponement.  Before  the  court  will 
consent  to  put  off  the  trial  on  account  of  the  absence  of  a  material  witness, 
it  will  require  to  be  satisfied  that  injustice  would  be  done  by  refusing  the 
application,  and  that  the  party  who  makes  the  application  has  not  conducted 
himself  unfairly,  nor  been  the  cause  of  any  improper  delay.  (3)  The  rule 
will  not  be  granted  to  the  defendant  after  he  has  pleaded  a  sham  plea  by 
which  a  trial  has  been  lost,  unless  he  consent  to  pay  money  into  court; (4) 
nor  where  the  testimony  of  the  absent  witness  is  intended  to  set  up  an 
odious  defense  (as,  that  the  plaintiff  is  slave  to  the  defendant,  and  therefore 
cannot  recover  in  the  action,  or  that  he  is  an  alien  enemy,  &c.)  ;(5)  nor  will 
it  grant  the  rule  for  the  purpose  of  giving  the  defendant  an  opportunity, 
which  he  has  once  lost  by  his  own  neglect,  of  applying  to  a  court  of  equity 
for  a  commission.  (6) 

When  a  motion  is  about  to  be  made  to  a  judge  at  Nisi  Prius  for  putting 
off  the  trial  of  a  cause  on  account  of  the  absence  of  a  witness,  notice  should 
fitst  be  given  to  the  plaintiff's  attorney,  with  a  copy  of  the  intended  affida- 
vit. This  affidavit  ought  regularly  to  be  made  by  the  defendant  himself; 
but  if  he  is  abroad  or  out  of  the  way,  it  may  be  made  by  his  attorney  or  a 
third  person.  (7)  The  affidavit  generally  states  that  the  person  absent  is  a 
material  witness,  without  whose  tesjimony  the  defendant  cannot  safely 
proceed  to  trial ;  that  he  has  endeavored  without  «ffect  to  get  him  sub- 
poenaed, and  that  he  is  in  hopes  of  procuring  his  future  attendance.  (8) 

(1)  Ansley  v.  Birch,  3  Camp.  333,  by  Lord  Ellenborougli,  C.  J. 

(2)  See  2  Taunt.  221. 

(3)  Saunders  v.  Pittman,  1  B.  &  P.  33. 

(4)  Tidd  Pr.  770. 

(3)  Robinson  v.  Smyth,  1  B.  &  P.  454. 

(6)  Calliard  v.  Vaughan,  1  B.  &  P.  212. 

(7)  Peake  N.  P.  C.  97. 

(8)  See  form  of  affidavit,  Tidd  Pr.  266. 

Note  585. — The  doctrine  of  putting  off,  postponing,  or  continuing  causes  or  trials,  as  it 
is  called  in  the  legal  nomenclature  of  different  states  and  countries,  rests  much  upon  the 
discretion  and  rules  of  practice  of  the  court  where  the  cause  is  depending,  especially  after 
the  "first  application  to  postpone,  or  where  this  is  attended  with  circumstances  which  take 
it  out  of  the  ordinary  course.  The  putting  off  a  trial  upon  a  first  application  after  issue 
joined,  is  held  to  be  so  much  a  matter  of  discretion,  that  a  refusal  cannot  be  assigned  for 
error.  Woods  v.  Young,  4  Cranch,  237.  In  this  case  the  application  was  a  second  one, 
founded  on  a  rule  of  practice  of  the  Circuit  Court  for  the  District  of  Columbia ;  but  the 
rule  is  laid  down  generally  and  without  qualification,  that  the  refusal  to  continue  a  cause 
cannot  be  assigned  for  error,  because  it  is  merely  a  matter  of  favor  and  discretion.  This 
was  doubted  by  the  general  court  of  Virginia,  in  Smith  v.  The  Commonwealth 
*860  *(a  case  of  refusal  to  put  off  the  trial  ot  a  prisoner  indicted  for  murder,  2  Virg. 
Cas.  6),  though  they  agreed  it  was  a  matter  of  discretion  ;  and  that  error  would  not 
lie  unless  the  case  was  a  very  plain  one.  The  same  doubt  was  expressed  in  Holt  v.  The 
Commonwealth  (Id.  156),  a  case  of  forgery ;  and  the  writ  of  error  denied,  because  the 
postponement  was  properly  refused.  Also  in  Blesdoe  v.  Commonwealth,  6  Rand.  673,  a 
like  doubt  is  expressed. 

In  South  Carolina,  a  postponement  is  always  a  mere  matter  of  discretion  with  the 
judge  ;  and  the  court  will  not  interfere  on  a  motion  for  a  new  trial.  Price  v.  Justrobe,  1 
Harp.  Ill,  112  ;  Parrand  v.  Bouohell,  Id.  83,  85.  So  in  Vermont,  of  an  auditor  or  referee's 
refusal  to  postpone.  Newton  v.  Higgins,  2  Verm.  Rep.  366,  368.  But,  in  Kentucky,  a 
refusal  to  postpone  in  a  proper  case  ia  error  ;  and  the  judgment  will  be  reversed  on  a  writ 
of  error.    M'Carty  v.  Patton's  Ex'rs,  3  J.  J.  Marsh.  263  ;  Simms  y.  Alcorn,  1  Bibb.  348. 

In  New  York,  error  lies  upon  nothing  dehors  the  record  itself  (Ex  parte  Vermilyea,  6 
Cowen's  Rep.  555 ;  People  v.  Vermilyea.  7  Id.  108 ;  and  a  bill  of  exceptions  Las  never 
been  applied  in  practice  to  this  proceeding.  But  it  will  be  seen  hereafter  that,  at  any 
rate,  many  times,  a  remedy  lies  by  motion  for  a  new  trial ;  and  it  was  conceded  liy  Suth- 
erland, J.,  who  dissented  from  the  new  trial,  in  The  People  v.  Vermilyea  (7  Cowen's  Rep. 
889,  390),  that,  where  there  is  no  reason  to  suspect  that  the  object  of  the  motion  is  mere 
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delay,  and  the  trial  has  not  been  put  off  by  a  previous  application  of  the  party,  the  gen- 
eral affidavit,  both  in  civil  and  criminal  cases,  is  all  that  should  be  demanded ;  that  the 
court  has  then  no  discretion,  the  postponement  being  matter  of  right,  resting  on  what 
has  become  a  principle  of  the  common  law. 

*  *  In  Ogden  v.  Payne  &  Holmes  (f)  Cowen's  R.  15),  the  defendant  moved  at  the  circuit, 
on  an  affidavit  of  the  absence  of  a  material  witness,  to  put  off  the  trial,  which  the  circuit 
judge  refused  ;  and  the  defendant  having  declined  to  appear,  for  the  purpose  of  a  trial, 
the  plaintiff  took  an  inquest.  The  court  set  aside  the  inquest,  and  granted  a  new  trial ; 
holding  that  the  circuit  judge,  in  the  exercise  of  a  sound  legal  discretion,  should  have 
postponed  the  trial.  In  Mercer  v.  Sayer  (7  Johns.  R.  306),  while  the  plaintiff's  counsel 
was  summing  up  the  cause  to  the  jury,  the  defendant's  counsel  discovered  new  and  mate- 
rial evidence,  which  he  offered  to  produce,  but  the  court  refused  to  admit  it.  On  a  motion 
for  a  new  trial,  it  was  held,  that  the  judge  had  a  discretion  to  admit  the  evidence,  and 
that,  in  the  exercise  of  a  sound  discretion,  it  ought  to  have  been  received ;  and  a  new 
trial  was  ordered.  For  several  cases,  in  which  the  exercise  of  a  legal  discretion  was  reviewed, 
see  The  People  v.  The  Superior  Court  of  the  City  of  New  York,  10  Wend.  R.  292  ;  S.  C, 
5  Wend.  R.  114 ;  and  The  People  v.  The  New  York  Common  Pleas,  18  Wend.  R.  534.  *  * 

In  either  view,  the  subject  assumes  a  character  of  importance  meriting  greater  examin- 
ation than  is  generally  bestowed  upon  it  in  the  books  of  practice.  As  remarked  by  Mr. 
Justice  Nott,  of  South  Carolina,  in  Farrand  v.  Bouchell  (1  Harp.  85),  "  The  various  shifts 
to  which  a  party  will  frequently  resort  to  effect  the  postponement  of  a  case ;  the  persever 
ance  with  which  one  will  press  for  a  trial  when  he  finds  his  antagonist  unprepared ;  the 
zeal  with  which  the  counsel  enter  into  the  feelings  of  their  clients  ;  and  the  difficulty  of 
getting  at  the  truth  when  each  party  is  determined  to  take  all  advantages  of  the  other 
which  circumstances  may  throw  in  his  way  ;  all  combine  to  render  a  question  of  post- 
ponement one  of  the  most  difficult  and  embarrassing  that  we  meet  with  in  .the 
administration  of  justice.  And,  although  there  are  certain  general  rules,  by  which 
courts  are  usually  governed,  yet,  among  the  infinite  variety  of  circumstances 
which  contribute  to  render  a  case  an  exception  to  the  general  rule,  almost  every  one  may 
be  resolved  into  a  question  of  discretion,  which  must  be  governed  by  its  own  particular 
circumstances.  And  there  would  be  no  end  to  delay,  if  the  court  were  not  permitted  to 
exercise  a  liberal  discretion  in  laying  the  parties  under  such  reasonable  terms  as  are  cal- 
culated to  facilitate  the  progress  of  a  suit,  and  to  promote  the  ends  of  justice.  These 
remarke  vrill  be  found  fully  justified  by  what  follows,  though  we  are  properly  confined  to 
the  single  head  of  postponement  for  want  of  testimony. 

The  general  or  common  affidavit,  as  it  is  called,  may  be  in  this  form : 

"  Supreme  ConitT. 

John  Doe        )      Saratoga  County,  ss.    Richard  Roe,  the  defendant  in  this  cause, 
V  --  >■  maketh  oath,  and  saith,  that  issue  was  joined  in  the  cause,  on  the  10th 

Richard  Roe.  \  day  of  November,  instant ;  and  that  notice  of  the  trial  thereof  was 
served  on  the  next  day  ;  that  E.  F.,  of  the  town  of  Milton,  in  the  said  county,  is  a 
*861  material  witness  for  him,  the  *deponent,  in  this  cause,  without  whose  testimony 
he  cannot  safely  proceed  to  the  trial  thereof.  And  of  this  deponent  is  moreover 
advised  by  his  counsel.  This  deponent  farther  saith,  that  he  hath  a  good  defense  upon 
the  merits  in  this  cause,  as  he  is  also  advised  by  counsel,  and  verily  believes.  This  depo- 
nent further  saith,  that,  in  consequence  of  the  notice  of  trial  aforesaid,  this  deponent 
caused  immediate  inquiry  to  be  made  at  the  residence  of  the  said  B.  F.,  with  a  view  to 
have  him  subpcenaed ;  but  was  there  informed  by  his  wife  that  he  had  gone  a  journey 
to  Philadelphia,  in  the  state  of  Pennsylvania,  and  was  not  expected  to  return  home  till 
the  10th  of  December  next,  at  which  time  the  deponent  verily  believes  he  will  return  ; 
and  this  deponent  believes  that  he  shall  be  able  to  procure  the  attendance  of  the  said 
B.  F.  as  a  witness  in  this  cause,  at  the  next  circuit  court  to  be  holden  in  and  for  the 
said  county  of  Saratoga. 

"  Sworn,  &c.  "  E.  P." 

It  will  be  seen  hereafter  that  the  above  form  comprehends  all  the  requisites  of  the  com- 
mon affidavit  which  the  utmost  stretch  of  any  of  the  cases,  except  Corbin  v.  Dawson, 
hereafter  cited  from  Tidd,  708,  require  ;  and  considerably  more  than  the  modern  English 
practice  in  the  King's  Bench  demands.  I  ought  also  to  accept  Allard  v.  Lobau  (3  Mart.  Lou. 
Kep.  308),  which  requires  the  addition,  that  the  motion  is  not  made  for  delay,  but  in  order 
to  obtain  justice. 

See  the  different  forms  in  3  Burr.  1514,- Imp.  K.  B.  235,  and  C.  P.  368,  369  ;  1  Sell.  431. 

The  affidavit,  of  course,  varies  as  to  the  causes  of  failure  to  procure  the  attendance  of  the 
witnesses,  and  the  means  resorted  to,  according  to  the  differing  circumstances  of  each  case. 
The  exercise  of  diligence  must  be  shown.  Lafon's  Ex'x  v.  Gravier,  1  Mart.  Louisiana 
Eep.  (N.  S.)  343.  Swearing,  in  general  terms,  that  the  party  had  been  endeavoring  to  find 
the  witness,  and  could  not,  was  held  too  loose.  Anon.  Lofl^,  653.  And  the  affidavit 
should  be  sufficient  of  itself  The  court  will  not  listen  to  any  explanation  ore  tenus.  Smith 
V.  Barker,  in  the  C.  C.  TJ.  S.,  3  Day,  380.  Where  the  defendant  swore  that,  as  soon  as  he 
had  notice  of  trial,  he  sent  a  man,  one  Rabb,  with  a  subpoena  to  serve  it  on  the 
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■witness  who  lived  at  a  distance ;  that  he  had  likewise  sent  a  letter  by  the  messenger 
to  his  brother,  requesting  him  to  see  that  the  subpoena  was  served,  and  the  witness 
expedited,  in  case  of  any  accident  to  Rabb ;  that  Rabb  had  not  returned,  nor  had  he  heard 
anything  from  him  since  his  departure ;  held  sufficient  proof  of  diligence,  and  that  the 
trial  should  go  off;  the  other  facta  in  the  common  affidavit  being  sworn  to.  Pennington 
V.  Scott,  3  Dall.  94.  Bat  taking  the  promise  of  a  witness  to  attend  is  not  due  dilig-ence 
(Freeland  v.  Howell,  Anth.  N.  P.  Rep.  198 ;  Bone  v.  Hillen,  1  Rep.  Const.  Court,  198) ; 
unless  the  witness  be  an  attorney  of  the  court.  His  projnise  may  then  be  received.  White 
v.  Lynch,  3  Dall.  183.     So  of  a  foreign  witness.    People  v.  Vermilyea,  7  Cowen's  Rep.  369. 

In  England  and  the  state  of  New  York,  the  motion  may  be  made  at  the  bar,  on  the 
usual  notice  {md.  M'Kay  v.  The  Marine  Ins.  Co.,  3  Caines'  R.  384) ;  or  to  a  judge  in  vaca- 
tion. This  will  be  seen  by  the  text ;  and  is  laid  down  in  the  English  practice,  which 
apply  to  New  York.  Tidd's  Pr.  708.  The  establishment  of  semi-monthly  terms,  for  non- 
enumerated  business  i^id.  ante,  note  340),  may  lead  to  more  frequent  applications  at  bar. 
But  the  usual  course  is  to  move  the  judge  at  Nisi  Prius,  without  previous  notice,  and  even 
as  late  as  when  the  cause  is  called  for  trial.  1  Dunl.  Pr.  586  ;  Dnberley  v.  Gunning,  Peak. 
N.  P.  Cas.  97  ;  Buxton  v.  Lawton,  4  Cambp.  163 ;  Jackson  ex  dem.  Malin  v.  Malin,  15  John. 
R.  393,  296 ;  Ogden  v.  Payne,  5  Cowen's  R.  15  ;  Hooker  v.  Rogers,  6  Id.  577.  If  before  au 
independent  court,  holding  trials  at  bar,  the  motion  is  made  at  that  court  in  the  same  way. 

The  practice  of  applying  to  a  judge  before  the  circuit  arrives,  has  certainly  not  been 
sanctioned  by  a  direct  adjudication  ;  a  circumstance  which  probably  accounts  for  the  rare- 
ness of  its  occurrence.  Yet  great  trouble  and  expense  might  be  saved  to  both  parties,  by 
applying  to  him  in  a  proper  case.  Full  notice  may  be  given ;  and  where  it  is  evident  the 
defendant  cannot  be  prepared,  there  is  no  reason  why  the  parties  and  all  their  witnesses 
should  go  to  court,  to  await  a  decision  of  the  question  there.  The  practice  of  staying  pro- 
ceedings by  order  of  a  single  judge,  on  proper  cause,  is  of  the  most  ordinary  occur- 
rence, and  depending  upon  a  power  as  distinctly  acknowledged  and  settled  as  any  in  the  law. 

A  motion  to  stay  a  hearing  before  referees,  must  be  made  to  the  court  or  the  referees. 
A  commissioner  has  no  power  to  grant  the  order.    Grahams  v.  Morton,  6  Wendell,  553. 

(Under  the  New  York  Code  the  referee  has  the  same  power  of  adjournment  as  the 
court  (§  373),  and  the  same  power  to  compel  the  attendance  of  witnesses.) 

The  affidavit  should  generally  be  made  by  the  party.  This  was  held  without 
*863  qualification  in  *Carter  v.  Uppington  (Barn.  437,  3d  ed.),  where  the  attorney  made 
the  affidavit ;  for,  say  the  court,  none  but  the  party  can  swear  to  any  person's  bein^ 
a  material  witness.  Sheppard'a  Ex'rs  v.  Cook's  Bx'rs,  2  Hayw.  341,  243,  S.  P.  So  in  Price 
v.  Warren  (Cas.  Pr.  C.  B.  96 ;  S.  C.  Vin.  Abr.  Trial,  T,  e.  3,  pi.  11,  note);  the  attorney 
swore  absolutely  that  T.  was  a  material  witness ;  and  was  beyond  York ;  and  that  he 
could  not  have  him  in  London  time  enough  to  give  his  evidence  upon  the  trial.  The 
court  said,  the  settled  rule  is  that  the  defendant  must  make  affidavit  himself,  vyitlwut 
which  the  trial  is  never  put  off.  But  the  Court  of  Bankrutcy  where  these  cases  were 
decided,  did  not  long  adhere  to  this  strict  tone.  Some  six  or  seven  years  after,  in  Day  v. 
Samson  (Barn.  448,  3  ed.),  on  objection  that  a  third  person,  and  not  the  defendant,  had  made 
the  affidavit,  the  court  received  it  without  any  special  circumstances  calling  for  such  a 
course  being  apparent.  They  said  there  may  be  many  cases  where  a  third  person  can 
swear  another  to  be  a  material  witness,  and  the  defendant  himself  cannot ;  as  where  a 
factor  sells  goods  for  his  principal,  and  employs  a  porter  to  deliver  them.  The  factor 
knows  the  porter  to  be  a  material  witness  ;  but  the  principal  does  not.  Wheaton  v.  Cross', 
2  Hayw.  154,  S.  P.  So  in  Duberley  v.  Gunning,  at  Nisi  Prius  (Peak.  N.  P.  Cas.  97.)  The 
action  was  crim.  con. ;  and  the  defendant's  attorney  made  affidavit  of  a  suspicion  that  two 
of  the  defendant's  witnesses  were  kept  out  of  the  way  by  the  plaintiff;  Erskine  for 
the  plaintiff,  admitted  that  where  there  is  a  question  of  title,  or  the  like,  resting  on 
matter  of  law,  the  attorney's  affidavit  is  receivable  ;  but  here  the  question  was  one  of 
fact.  Lord  Kenyon  received  the  affidavit  (Wheaton  v.  Cross,  8  Hayw.  154,  S.  P.) ;  and  he 
objected  to  the  strictness  of  The  King  v.  Ratcliffe  (1  W.  Bl.  3,  4.  5  ;  S.  C,  Fost.  40,  by  the 
title  of  the  King  v.  Ratcliffe  ;  S.  C,  Wils.  150),  which  required  the  prisoner  to  show  merits 
by  his  own  affidavit. 

The  books  of  practice  deduce  from  these  and  other  cases  the  rule  in  tho  text,  that  in 
general  the  affidavit  must  be  made  by  the  party  (1  Sell.  Pr.  420  ;  Tidd's  Pr.  708) ;  but  a 
reason  why  it  is  not,  may  be  received ;  as  that  the  defendant  is  abroad  (Imp.  K.  B.  234 ; 
Tidd's  Pr.  708 ;  Allcorn  v.  Rafferty,  4  J.  J.  Marsh.  222) ;  or  out  of  the  way  (Tidd's  Pr.  708 ; 
or,  as  we  have  seen,  where  the  knowledge  lies  exclusively  with  a  third  person  Day  v. 
Samson,  Barn.  (8d  ed.)  448.  And  it  has  been  held  that  the  attorney's  clerk  may  make 
the  affidavit,  if  he  states  that  he  had,  in  fact,  the  management  of  the  cause,  and  is  particu- 
larly acquainted  with  all  the  circumstances  of  it.  Sullivan  v.  M'Gill,  1  11,  Bl.  637.  So, 
that  the  deponent  is  interested,  being  a  party  to  the  negotiable  paper  in  question,  as  the 
maker  of  a  note,  the  action  being  against  the  endorser,  though  not  an  immediato  party  to 
the  suit.  Jackson  v.  Mason,  1  Dall.  135.  So  if  he  be  otherwise  interested  in  the  cause 
Allcorn  v.  Rafferty,  4  J.  J.  Marsh.  322. 

The  cases  have  fluctuated  too  on  the  question  whether  merits  shall  be  sworn  to.  Toff.ini 
V.  Jennings  (Lofft,  187)  is  to  be  understood  that  they  shall.    But  it  was  held  in  another 
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case,  that  where  no  cause  of  suspieiou  appears,  the  affidavit  need  not  state  that  the 
defendant  has  a  defense  on  the  merits  {Duncan  v.  Tomasin,  Mich.  88,  Geo.  Ill ;  Midd.  Pr. 
708) ;  and  as  late  as  1816  (Cookson  v.  Simpson,  1  Chitt.  R.  686,  note  a).  Lord  EUenborough, 
Ch.  J.,  said  it  would  be  ridiculous  to  swear  to  merits,  for  the  other  party  would  deny 
them.  So  widely  have  that  court  departed  from  the  decision  in  The  King  v,  Ratcliffe 
(fiupra),  which  held  the  defendant  to  swear  positively  to  his  very  defense  upon  the 
pa'rticular  issue. 

The  materiality  of  the  absent  testimony  must  be  shown  in  some  way.  Lafon's  Ex'x  v. 
Gravier,  1  Mart.  Lou.  R.  (N.  S.)  243. 

The  defendant  must  swear  positively  that  the  witness  is  material ;  not  merely  as  he 
bOUvei.  Welbury  v.  Lister,  Rep.  Pract.  C.  B.  81 ;  S.  C,  Vin.  Abr.  T,  e.  3,  pi.  10.  Where 
the  defendant's  wife  swore  he  was  gone  to  sea,  with  a  material  witness,  as  she  believed  ; 
held  insuffident.  Gray  v.  Haltoa,  Barn.  437  (3d  ed.)  .  And  the  mere  implication  that 
materiality  rests  in  belief  must  be  avoided ;  for  where  the  affidavit  stated  that  "  A.  B. 
and  C.  D.  are  material  witnesses  for  the  defendant  in  this  cause,  without  whose  evidence 
defendant  cannot  safely  proceed  to  trial,  as  defendant  is  advised  and  verily  believes,"  the 
court  said  the  belief  seemed  to  go  through  the  whole,  as  well  to  the  materiality  as  the 
safety  of  proceeding,  and  was  not  sufficient.  That  the  deponent  has  heard  of  material 
evidence,  is  not  enough.  HoUingsworth  v.  Duane,  Wallace,  46.  If  the  affidavit,  however, 
state  the  'witness  to  be  material,  the  court  will  not  inquire  further,  or  suffer  it  to  be  con- 
tradicted. Jackson  v.  Mason,  1  DalL  135  ;  and  std.  Rule  13,  in  16  Mass.  R.  374 ;  and  it 
need  not  state  the  facts  he  will  prove.  Per  Iredell.  J.,  in  Synies'  Lessee  v.  Irvine,  2  Dall. 
384  ;  PeriUat  v.  Tiffany,  2  Mart.  Lou.  R.  134 ;  Rule  13,  in  16  Mass.  R.  374,  MWtra.  Yet,  not- 
withstanding the  clearness  with  which  the  cases  in  England  seem  to  settle  that  the 
*863  *affidavit  must  be  positive,  Sellon  says,  "  The  usual  way  now"  (1798),  "however,  of 
making  this  part  of  the  affidavit  is '  that  A.  B.,  of,  &c,  is  a  material  witness  for  him,  this 
deponent  in  the  said  cause,  as  he  is  admaed  and  believes  to  be  true.' "  The  late  practice  in  the 
Court  of  Bankruptcy  requires  the  defendant  to  state  in  what  respect  the  evidence  of  the 
witness  is  material.  Corbin  v.  Dawson,  Tidd  Pr.  708.  This  accords  with  the  late  general  rule 
in  Massachusetts  (16  Mass.  R.  374,  375),  and  semb.  with  the  practice  in  Indiana.  The 
Commonwealth  v.  Puller,  3  Wheel.  Cr.  Cas.  233.  In  Kentucky,  semb.  the  rule  is  the  same ; 
and  the  witness  must  not  state  merely  that  he  expects  to  prove  so  and  so ;  but  must 
express  his  firm  belief  Owens  v.  Starr,  2  Litt.  R.  230  ;  Smalley  v.  Anderson,  4  Mon.  R. 
369.  The  court  will  look  to  the  importance  or  use  of  the  testimony  proposed  by  the 
affidavit  Where  it  was  to  prove  a  deed,  and  the  witness  was  sought  to  establish  the 
signature  merely,  but  the  affidavit  contained  no  averment  that  the  delivery  could  be 
proved  by  another,  the  application  was  refused.  Chambers  v.  Hadley's  Heirs,  3  J.  J. 
Marsh,  98,  99. 

The  exDectation  that  the  testimony  is  attainable  must  be  shovra.  Lafon's  Ex'x  v.  Gra- 
vier, 1  Mart.  Lou.  R.  (N.  S.)  243. 

Where  the  witness  has  gone  abroad,  or  has  absconded,  the  pro'bable  time  of  his  return 
must  be  shown,  unless  it  appear  to  be  beyond  the  defendant's  power  to  determine  this. 
Thus  where  the  affidavit  was,  that  the  witness  would  TWt  be  back  tiU  August,  it  was  held 
insufficient.  Being  moved  again  the  next  day,  on  an  amended  affidavit  that  it  was  verily 
believed  the  witness  would  be  back  in  September,  a  rule  was  made  to  show  cause ;  and 
afterwards  made  absolute.  Elliot  v.  Crisp,  1  Barnard.  B.  R.  294,  305.  Yet  in  Anon.  (Id. 
39),  where  the  defendant  made  affidavit  that  one  witness  was  gone  to  New  York,  and  the 
other  had  become  a  bankrupt,  and  absconded ;  but  he  did  not  state  when  he  believed 
the  first  would  be  back,  nor  the  other  appear,  the  chief  justice  said  he  did  not  see  but  such 
an  affidavit  would  do  the  first  time  the  defendant  had  moved  to  put  off  the  trial.  And 
Reynolds,  J.,  said  it  was  impossible,  in  some  cases,  to  swear  when  the  defendant  believes 
his  witness  will  be  back  ;  as  was  the  case  the  other  day,  ot  a  witness  gone  with  Sir  Charles 
Wager's  fleet.  And  in  a  late  anonymous  case  (1  Chit.  R.  730,  note  as),  the  authority  of 
Elliot  &  Crisp,  was  totally  disregarded  or  overlooked.  The  affidavit  stated  that  a  witness 
was  absent,  and  was  not,  under  the  circumstances  stated  in  the  affidavit,  likely  to  return 
till  such  a  day  ;  held  well,  because  it  sufficiently  implies  that  the  witness  will  return  at 
that  time.  And  in  the  report  of  the  same  case  in  2  Chit.  R.  411,  Lord  EUenborough  said : 
"  It  is  an  implied  assertion,  that  he  is  expected  to  return  then ;  and  such  an  assertion  upon 
which  peijury  could  be  assigned."  Counter  affidavits  may  be  read,  showing  that  the 
witness  will  not  return  within  a  reasonable  time.    Anon.,  3  Day,  308. 

In  Smith  v.  Barker  (3  Day,  380),  the  CLrcuit  Court  of  the  United  States,  professing  to 
go  on  the  English  practice,  held  that  the  names  of  witnesses  must  always  be  given  ;  but 
in  a  late  case  in  the  King's  Bench  (Smith  v.  Dobson,  2  Dowl.  &  Ryl.  420),  it  was  held  that 
the  common  affidavit  need  not  do  this.  The  court  said  they  knew  of  no  rule  requiring  it. 
And  in  Buckingham  v.  Banks  (note  a)  to  Brown  v.  Murray,  4  Id.  830),. that  court  put  off  a 
cause  to  examine  witnesses  in  Upper  Egypt,  without  their  being  named.  An  affidavit 
stating  information  and  belief  of  a  witness's  removal  from  the  state  is  sufficient  as  to  the 
point  of  removal.  Bank  of  Utica  v.  Hillard,  7  Cowen's  R.  385,  cited  by  Savage,  C.  J.  In 
Louisiana,  in  addition  to  the  other  requisites  of  the  common- affidavits,  it  must  state  that 
the  application  is  not  made  for  delay,  but  in  order  to  obtain  justice.  Allard  v.  Lobau,  3 
Mart.  R.  (N.  S.)  393,  dted  supra. 
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So  mucli  as  to  the  first  application  to  put  off  a  cause,  not  attended  with  suspicion,  and 
resting  on  the  ordinary  footing  in  other  respects  as  disclosed  by  the  common  afiadant ; 
and  where  the  motion"is  to  postpone  to  the  next  circuit,  or  other  court  at  which  the  cause 
may  be  tried.  When  the  application  is  repeated,  or  there  is  suspicion,  or  the  ordinary 
footing  fails,  or  the  cause  is  to  be  postponed  for  an  extraordinary  length  of  time,  and  so 
of  manyother  circumstances,  the  course  is  less  definite,  as  a  wider  field  of  discretion  is 
opened.    And  md.  Lofft,  769. 

As  to  what  shall  be  deemed' a  first  application,  or  as  standing  on  that  footing  in  point 
of  time  ;  it  was  held  in  The  People  v.  Vermilyea  (7  Cowen's  R.  369),  that  the  next  circuit 
after  a  new  trial  is  granted  is  in  season  to  move  upon  the  common  affidavit,  without 
regard  to  the  former  trial.  Bank  of  Utica  v.  Hillardj  Id.  385,  cited  S.  P.  And  in  Perrillat 
V.  Tiffany  (2  Mart.  Lou.  R.  134),  the  court  postponed  the  cause  on  the  ordinary  affidavit  of 
general  materiality,  a  second  time,  the  first  postponement  having  been  by  consent  of  both 

parties. 
*864  *The  affidavit  should  show  the  exercise  of  at  least  ordinary  diligence  to  obtain  the 
testimony  wanted  in  all  cases,  or  the  motion  may  be  refused  even  in  the  first  instance. 
This  degree  of  diligence  was  partially  considered,  in  cemmenting  on  the  common  affidavit. 
Willful  absence  on  private  business  of  an  ordinary  character,  is  no  excuse.  Chambers  v. 
Handley's  Ex'rs,  3  J.  3.  Marsh,  98,  99.  The  duty  of  the  defendant  to  be^n  his  prepara- 
tions, in  order  to  exculpate  himself  from  the  charge  of  neglect,  seems  to  commence  on  his 
receiving  notice  of  trial  (Pennington  v.  Scott,  3  Dall.,  94 ;  Elliot  &  Crisp,  2  Barnard,  K. 
B.  305) ;  and  in  some  instances,  perhaps  before ;  as  where  the  defendant  has  a  full  oppor- 
tunity to  examine  a  witness  de  bene  esse,  knowing  that  he  is  material,  but  neglects  this, 
and  suffers  him  to  go  away,  the  motion  to  postpone,  on  account  of  his  absence,  will  be 
denied.  M'Kay  v.  The  Marine  Insurance  Company,  2  Caines'  R.  384  ;  The  King  of  Spain 
V.  Oliver,  1  Peters'  C.  C.  R.  217 ;  Davidson  v.  Brown,  4  Bin.  243.  So,  where  the  witness 
went  out  of  town  after  notice  of  trial  given  (Bourne  v.  Church,  Barn.  442  (3d  ed.);  and 
he  might,  consequently,  have  been  served  with  a  subpoena  in  sufficient  time,  which  was 
neglected.  2  Arch.  Pr.  210.  So,  where  the  party  took  his  word  and  omitted  to  serve  a 
Bubpcena.  Freeland  v.  Howell,  Anth.  N.  P.  B.  198.  He  must  be  subposnaed  if  practi- 
cable. Chambers  v.  Handley's  Heirs,  3  J.  3.  Marsh.  98,  99.  Otherwise,  where  the  testi- 
mony is  discovered  on  the  calling  of  a  cause,  or  too  late  before  to  obtain  it.  Allcom  t. 
Rafferty,  4  J.  J.  Marsh.  222.  So,  where  a  commission  may  issue,  but  is  neglected,  the 
cause  vrill  not  be  put  over.  People  v.  Vermilyea,  7  Cowen's  R.  369,  386,  390,  891,  396, 
per  different  members  of  the  court.  Yet  it  seems  that  in  such  a  case,  if  there  be  laches 
in  respect  to  a  commission,  the  party  may  have  the  cause  put  off  once  (Lee  v.  Andrews, 
10  Mart.  Lou.  R.  682),  especially  on  an  affidavit,  showing  the  particulars  of  his  absent 
testimony.  He  may  prefer  risking  the  attendance  of  his  witness.  The  People  v.  Ver- 
milyea, 7  Cowen's  R.  387;  ^6,  397.  A  case  of  palpable  unfairness  will  be  equivalent  to 
neglect.  Thus,  where  tjie  defendant  delayed  the  plaintiff  till  he  lost  one  trial,  by  refus- 
ing to  show  him  a  paper  he  was  entitled  to  see,  btit  put  him  to  obtain  it  by  motion  : 
wherefore  he  was  obliged  to  delay  till  he  could  move  to  amend,  the  defendant's  witness 
in  the  meantime  having  gone  away,  his  motion  to  postpone  was  denied.  Saunders  v. 
Pitman,  1  B.  &  P.  83.  A  motion  to  postpone  in  order  to  obtain  proof  of  a  plea  in  abate- 
ment, requires  a  strong  case.     Wade  v.  Birmingham,  2  Chit.  R.  5. 

Where  a  witness  was  to  be  absent  eighteen  months,  it  was  required  that  a  special  case 
should  be  made  out  beyond  the  common  affidavit,  viz :  the  nature  of  the  demand,  and 
what  the  witness  would  prove.  Lord  v.  Cook,  1  W'.  Bl.  436.  So  the  force  of  the  common 
affidavit  may  be  entirely  destroyed,  by  a  case  to  be  made  out  on  the  side  of  the  plaintiff 
Vid.  The  Territory  v.  Nugent,  1  Mart.  Lou.  R.  108.  In  the  leading  case  of  Rex  v.  Le 
Chevalier  D'Eon  (8  Burr.  1513  ;  S.  C,  1  W.  Bl.  510),  the  issue  was  on  an  information  for 
a  libel ;  and  in  reply  to  the  common  affidavit  of  witnesses  absent  in  France,  the  prosecu- 
tion showed  by  counter  affidavits  that  the  libel  was  printed  in  the  spring  of  1764,  several 
months  before  which  the  witnesses  named  had  departed  for  France,  where  they  resided 
and  were  in  the  service  of  the  French  crown  ;  and  that  the  defendant  was  out"  of  favor 
with  the  King  of  France.  The  court  held  that  there  could  be  no  use  in  putting  off  the 
trial ;  that  on  the  whole,  comparing  the  libel  and  affidavits,  the  witnesses  could  not  be 
material  (and  vid.  Smith's  Case,  3  Wheel.  Cr.  Cas.  172,  176) ;  the  party  had  made  no 
effort  to  procure  them,  and  there  was  no  reasonable  expectation  that  they  could  be 
obtained  thereafter.  The  court  speak  of  either  cause  being  sufficient  against  the  rule  to 
postpone.  The  two  last  causes,  neglect  and  improbability  of  ever  obtaining  thevritnesses, 
nave  been  recognized  as  the  subject  of  counter  affidavits  by  subsequent  cases;  b>it  aifi- 
davits  to  contradict  the  general  oath  of  materiality,  seem  not  to  have  been  often  received  • 
they  are  perhaps  admissible  in  connection  with  other  strong  circumstances  of  suspicion] 
as  one  reason  why  the  defeiidant  should  particularize.  The  Territory  v.  Nugent,  1  Mart! 
Lou.  R.  108.  Yates,  J.,  in  W.  Blaokstone,  518,  puts  a  strong  illustration ;  suppose  it 
appears  that  the  witness  is  the  husband  or  wife  of  the  party.  But  even  this,  according 
to  the  rules  of  many  eommondaw  courts,  would  not  preclude  the  witness  absolutely  ;  as 
if  he  were  wanted  to  prove  the  loss  6f  a  paper.  In  a  case  where  the  plaintiff  agreed  to 
admit  what  the  defendant's  witnesses,  his  daughters,  would  depose  as  he  should  state  it 
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whicli  he  declined  on  the  ground  of  non-recollection,  the  court  said  there  was  room  for 
suspicion  that  the  application  was  colorable,  and  denied  the  motion.  Farrand  v.  Bouchell, 
1  Harp.  83.  It  is  not  good  ground  to  refuse  the  common  afSdavit.  that  the  witness 
is  the  attorney  for  the  plaintiff,  and  may,  therefore,  have  acquired  his  knowledge 
*86o  *from  communications  made  to  him  professionally  (Ogden  V.  Payne,  5  Cowen's  R. 
15) ;  nor  that  the  defendant  did  not  examine  a  sick  witness  de  bene  esse,  though 
there  was  time  previous  to  the  trial. ,  Hooker  v-  Rogers,  6  Id.  577 ;  Symes'  Lessee  v. 
Irvine,  3  Dall.  383.  But  where  the  defendant  removed  the  case  from  an  inferior  court  ; 
and  in  the  course  of  the  delay  occasioned  by  this,  his  witness  went  to  sea,  the  King's 
Bench  refused,  on  a  first  application,  to  postpone  the  trial,  till  he  brought  the  money  into 
court.  Taylor  v.  Gilks,  1  Chit.  E.  730.  That  the  party  has  a  right,  by  law,  to  examine  a 
witness  de  bene  esse,  and  has  neglected  this,  is  not  ground  for  refusing  the  common  affida- 
vit where  there  has  been  no  delay  or  neglect  in  other  respects  (Symes'  Lessee  v.  Irvine,  8 
Dall.  383);  unless  it  be  in  the  case  of  transient  or  seafaring  witnesses.  Admitted  in 
Hooker  v.  Rogers,  6  Cowen's  R.  577,  and  held  in  M'Kay  v.  The  Marine  Ins.  Co.  2  Caines' 
R.  383,  and  md.  The  King  of  Spain  v.  Oliver,  1  Peters'  0.  C.  R.  217  ;  Davidson  v.  Brown, 
4  Bin.  348,  cited  swpra. 

In  the  last  case  it  was  denied  as  an  excuse  that  the  defendant  did  not  advert  to  the  cir- 
cumstance of  the  witness  being  material,  till  he  had  gone.  In  this  case,  too,  the  witness 
was  expected  to  return  by  the  next  court.  In  The  King  of  Spain  v.  Oliver,  also,  the  wit- 
nesses were  expected  shortly  to  return.  So  that  these  seem  to  be  more  strict  than  the 
New  York  cases.  Though  the  vritness  jeside  out  of  the  state,  if  he  have  promised  to 
attend,  and  the  party  has  used  due  diligence,  to  have  him  comply  with  that  promise,  or 
there  be  reasonable  hopes  of  his  being  procured,  nothing  appearing  inconsistent  with  his 
voluntary  attendance,  though  the  affidavit  be  in  the  common  form  in  other  respects,  it 
will  be  sufficient.  The  People  v.  Vermilyea,  7  Cowen's  R.  369  ;  Bank  of  Utica  v.  Hillard, 
cited  Id.  385,  per  Savage,  C.  J. ;  Lee  v.  Andrews,  10  Mart.  Lou.  R.  683  ;  Lessee  of  Camp- 
bell V.  Sproat,  1  Teates,  30.  In  Kentucky,  however,  where  the  witness  resides  out  of  the 
state,  the  affidavit  must,  in  all  cases,  disclose  the  particulars  of  the  testimony  that 
the  court  may  judge  of  its  materiality.  Simms  v.  Alcorn,  1  Bibb,  348.  And  in  Rex  v.. 
D'Eon  (1  W.  Bl.  515,  516),  Wilmot,  J.,  says,  where  the  witnesses  are  foreigners,  the  com- 
mon affidavit  is  not  sufficient. 

Where  the  defendant  states  particulars,  it  is  not  enough  to  deprive  him  of  this  ground 
that  the  plaintiff  admits  the  facts,  especially  if  such  admission  be  not  full  and  unqualified. 
Rule  13,  in  16  Mass.  R.  375,  eontra,.  It  is  by  no  means  sufficient  to  concede  that  the  wit- 
ness named  will  swear  as  stated  in  the  defendant's  affidavit.  Larrat  v.  Carlier,  1  Mart. 
Lou.  R.  144 ;  The  People  v.  Vermilyea,  7  Cowen's  R.  369,  388, 398,  399,  400.  Rule  13  in  16 
Mass.  R.  eontra.  Yet  a  full  admission  of  the  facts  would  be  a  good  cause  against  post- 
ponement. Id. ;  Farrand  v.  Bouchell,  1  Harp,  R.  83 ;  Sharp  v.  Wickliffe,  Litt.  Sel.  Cas. 
403  ;  Brill  v.  Lord,  14  John.  B.  341,  cited  and  commented  upon  in  7  Cowen's  R.  388,  400 ; 
Rule  13  in  16  Mass.  R.  374 ;  Olds  v.  Commonwealth,  3  Marsh.  466.  And  eo  a  consent  that 
his  deposition,  which  has  been  taken,  may  be  read  (Lessee  of  Bond  v.  Hunter,  1  Yates, 
284) ;  or  where  it  has  been  taken,  and  the  defendant  has  a  right  to  read  it  (Goodwin  v. 
White,  1  Browne,  873) ;  as  where  the  witness  absent  resides  out  of  the  state.  Id.  The 
cause  must  always  be  put  off  to  some  definite  period  ;  not  till  the  vritness  return  or  a  com- 
mission be  executed  generally.  But  it  may  be  put  off  again  if  the  first  postponement 
shall  not  have  answered  the  purpose.  M'Caulay  v.  Thorpe,  1  Cliit.  R.  685.  And  md. 
Hacker  V.Hardy,  Id.  280,  note.  ' 

In  general  the  trial  will  be  put  off  only  to  the  next  term  or  circuit  at  which  it  may  be 
tried.  Bae.  Abr.  Evidence,  H ;  Stratford  v.  Marshall,  Barn.  440  (3d  ed.) ;  Tidd  Pr.  708. 
If  the  object  be  to  postpone  for  a  longer  time,  as  it  may  lawfully  be  (Id. ;  Rep.  Pr.  C.  P. 
45,  116 ;  Stratford  v.  Marshall,  440,  3d  ed.),  especially  where  the  court  sits  at  sb'^ft  inter- 
vals, like  the  Common  pleas  of  New  York  (Smith  v.  New  York  Ins.  Co.,  1  Hal?WR.253), 
this  of  itself  makes  it  a  special  case  ;  and  as  we  have  seen  by  Lord  v.  Cooke  (ciiCd  supra, 
from  1  W.  Bl.  436),  authorizes  a  demand  of  terms.  In  these  motions  for  extraordinary 
delay  the  conduct  of  both  parties  will  be  looked  to.  The  plaintiff  should  not  refuse  to 
admit  a  plain  technical  item  of  the  defendant's  proof  lying  in  the  knowledge  of  an  absent 
vritness  (Lofft,  382) ;  nor  withhold  his  assent  to  examine  a  foreign  witness  on  commis- 
sion (The  King  v.  Williams,  cited  1  W.  Bl.  513) ;  and  especially  if  requested  by  the 
defendant  to  consent  at  an  early  stage  of  the  cause.  Per  Abbott,  C.  J.,  in  M'Caulay  v. 
Thorpe,  1  Cliit.  685,  688.  And  vid.  various  cases  mentioned  in  the  text.  It  will  be  seen 
by  the  cases  there  cited,  that  the  English  courts  are  under  the  necessity  of  using  this 
power  of  postponement  to  compel  an  assent  that  examinations  de  bene  esse  or  on  commis- 
sion should  be  taken.  Vid.  also  The  King  v.  Morphew,  3  M.  &  S.  602.  Those  cases  are 
mostly  unimportant  in  the  United  States,  where  ample  provision  is  made  by  statute 
*866  or  practice  to  enforce  *such  examinations  without  mutual  consent.  Vide  ante,  note 
557.  A  similar  course,-  as  to  foreign  witnesses,  seems  to  have  been  lately  intro- 
duced into  England.  Vide  The  King  v.  Jones,  8  Bast,  31 ;  McCaulay  v.  Thorpe,  I  Chit.  R. 
685  ;  Buckingham  v.  Banks,  note  a  to  Brown  v.  Murray,  4  Dowl.  &  Ryl.  830.  Yet  where 
the  witness  cannot,  be  reached  by  commission,  as  11  he  has  gone  to  sea,  intending  to  be 
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absent  several  years,  and  then  return,  the  trial  may.  on  a  fall  strong  «ase,  be  put  off  for  a 
corresponding  period.    Stratford  v.  Marshall,  Barn.  440,  (3d  ed.) 

The  practice  of  postpouemest  to  await  the  return  of  a  commission,  is  well  settled  and 
understood  in  New  York.  Vide  the  references  ante,  note  564.  For  the  practice  on  this 
head  in  the  Circuit  Court  of  the  United  States,  md.  Blagg  v.  The  Phoenix  Ins.  Co.,  3 
Wash.  C.  C.  R.  5 ;  U.  States  v.  Duane,  Wallace,  29,  and  TJi  States  v.  Moore,  Id.  33. 

A  judge  was  requested  to  keep  open  the  trial,  then  going  on,  till  the  party  could  send 
for  a  witness.  The  judge  refused,  though  the  delay  was  of  but  a  few  minutes ;  held,  that 
this  was  a  matter  entirely  in  his  discretion.     Leggett  v.  Boyd,  3  Wend.  R.  876. 

A  motion  to  put  off  a  trial  after  it  has  been  postponed  at  the  instance  of  the  defendant, 
once  or  more,  is  universally  agreed  to  constitute  a  special  case.  This  was  conceded  in 
Hooker  v.  Rogers  (6  Cow.  H.  577),  and  The  People  v.  Vermilyea  (7  Id  369,  vide  397,  per 
Woodworth.  J.),  and  was  held  distinctly  in  Anon,  (MS.  East.  T.  1820;  2  Archb.  Pr. 
810);  Abraham  v.  Coates  (1  Chit.  R.  183);Cookson  v.  Simpson,  (Id.  686,  note  a);  and 
Anon.  (Id.) 

The  nature  of  the  terms  required  upon  an  application  of  a  special  character,  will 
already  have  been  partially  seen.  The  most  common  are,  that  the  defendant  should 
disclose  partially  the  facts  which  he  believes  the  absent  testimony  will  prove.  This 
affidavit  should  not  be  generally,  that  the  witness  will  prove  a  certain  fact ;  but  it  should 
show  how  he  acquired  his  knowjiedge,  as  by  being  in  a  certain  place  at  a  certain  time,  or 
in  a  certain  employment,  or  holding  a  certain  connection  with,  or  relation  to,  or  employ- 
ment about  the  matters  of  fact  in  question.  And  Lawrence,  J.,  in  The  King  v.  Jones  (8 
East,  31,  34),  said  the  defendant  might  stop  with  stating  the  nature  of  his  evidence, 
without  saying  directly  what  it  was ;  and  such  was  the  afBdavit  drawn  up  and  finally 
received  in  that  case.  After  showing  how  the  witness  was  enabled  to  speak  pertinently 
upon  various  particulars,  the  aifidavit  did  not  go  on  to  show  what  in  particular  he  would 
say,  but  only  that  the  application  was  not  made  for  delay,  but  to  obtain  evidence,  which 
the  defendant  was  advised  and  believed  to  be  material.  And  vide  7  Cow.  R.  885,  per 
Savage,  Ch.  J.  The  case  of  Lord  v.  Cooke  (1  W.  Bl.  486,  cited  supra),  was  more  strict. 
It  called  for  the  nature  of  the  demand,  and  what  the  witness  would  prove.  Probably 
either  form  may  be  required  in  the  discretion  of  the  court.  In  The  People  v.  Vermilyea 
(7  Coweij's  R.,  at  p.  390),  Sutherland,  J.,  says :  "  The  testimony  of  the  absent  witness 
should  be  stated  at  large,  so  that  Its  materiality  may  be  seen  and  judged  of  by  the  court." 
The  affidavit  should  not  be  that  the  deponent  expects  to  prove  so  and  so;  but  he  must 
state  his  belief  as  to  what  he  can  prove.    Owens  v.  Starr,  2  Litt.  280. 

It  there  be  a  defect  in  the  affidavit,  whether  common  or  special,  the  plaintiff  must 
object  to,  and  point  it  out,  or  it  will  not  be  available  on  a  motion  for  a  new  trial.  Hooker 
v.  Rogers,  6  Cowen's  R.  577  ;  The  People  v.  Vermilyea,  7  Id.  398. 

The  defects  objected  to,  may  from  time  to  time  be  amended,  till  the  affidavit  be  made 
perfect.  Thus,  the  defect  may  be  supplied  as  to  the  time  when  the  witness  will  return 
(Elliot  and  Crisp,  3  Barnard.  B.  R.  294,  305) ;  so  in  the  title  (Rex  v.  Ratclifle,  1  Wilson, 
151) ;  as  to  the  fact  that  witnesses  have  been  subpoenaed  (said  hypothetically  by  the 
court  in  Hooker  v.  Rogers,  6  Cow.  R.  577) ;  so  as  to  the  averment  of  materiality  (Hollings- 
worth  V.  Duane,  Wallace,  46).  These  were  all  cases  of  the  common  affidavit.  In  The 
King  V.  Jones  (8  East,  3l),  the  defendant  was  allowed  to  amend  by  changing  the  common 
into  a  special  affidavit.  But  in  Kentucky,  the  defendant  was  denied  an  amendment  after 
the  court  had  given  an  opinion.     Smalley  v.  Anderson,  4  Mon.  R.  367,  369. 

The  nature  of  the  terms  which  may  be  imposed  will  have  been  in  part  gathered  from  the 
various  cases  cited  for  other  puposes.  Other  descriptions  follow  :  Tlie  defendant  may  be 
required  to  admit  certain  facts  claimed  to  exist  on  the  part  of  the  plaintiff,  about  which 
there  can  be  no  dispute ;  as  deeds  and  other  papers  constituting  mere  formal  links  in  the 
case ;  anirtto  this  effect,  Lofft,  769,  may  be  understood,  though  the  point  is  obscurely 
expressed.!  In  Brown  v.  Murray  (4  Dowl.  &  Ryl.  830),  an  action  for  a  libel,  on  a  motion 
to  postpone,  in  order  to  obtain  witnesses  from  the  Ionian  Islands,  was  granted  on 
'*867  condition  that  the  defendant  would  admit  the  publication  *of  the  libel.  Such 
adigisslons  may  save  great  trouble  to  the  plain^ff  and  great  expense  to  both 
parties ;  and  if  the  defendant  mean  seriously  to  dispute  or  qualify  the  matter  he  is  called 
on  to  admit,  he  can  say  so  by  affidavit.  If  a  witness  haveheretofore  disobeyed  a  subpoena, 
the  defendant  must  show  that  ho  has  been  diligently  pursued  by  attachment,  or  some 
excuse  why  he  has  not.  if  a  motion  is  again  made,  grounded  on  his  absence.  Bowen  v. 
Douglass,  2  Dall.  44.  So,  wliy  he  has  not  examined  a  transient,  or  very  aged  witness,  de 
heme  esse,  or  in  perpetimm  rei  memoriam.  The  King  of  Spain  v.  Oliver,  1  Peters'  C  C.  E. 
217  ;  Davidson  v.  Brown,  4  Binn.  243.  So  that  the  witness  is  not  wanted  merely  to  prove 
character.  Per  Lawrence,  J.,  in  The  King  v.  Jones,  8  East,  34.  Indeed,  the  court  may 
look  extensively  into  the  circumstances.  Anon.,  East,  T.  1815;  1  Chit  B.  686,  note  a  • 
Cecil's  Lessee  v.  Lebenstone,  2  Dall.  95.  In  one  case,  the  King's  Bench  would  not  put 
offa  criminal  trial  till  the  defendant  had  stipulated  to  stop  certain  actions  in  the  Common 
Pleas.  The  King  v.  Luckup,  cited  by  Lord  Mansfield,  1  W.  Bl.  515.  The  terms  of 
bringing  the  money  into  court  will  not  be  required  on  a  first  application  to  postpone 
(Cookaon  v.  Simpson,  1  Chit.  B.  686,  note  a) ;  and  they  wore  denied  on  a  second  (Abraham 
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V.  Coates,  1  Chit.  E.  182) ;  though  in  Cookson  v.  Simpson,  which  was  a  first  application, 
Lord  Ellenborough  said  the  defendant  might  be  called  on  to  pay  the  money  into  court 
on  his  applying  again.  In  another  case,  where  the  cause  had  been  twice  postponed 
to  await  the  return  of  witnesses  absent  on  a  whaling  voyage,  the  court  required  the 
defendant  to  bring  the  money  into  court,  or  give  security  for  it  to  the  satisfaction  of 
the  master;  and  on  that  condition  postponed  a  third  time.  Anon.,  MS.  East.  T.  1830;  3 
Archb.  Pr.  210. 

The  causes  of  putting  off  a  trial,  for  the  absence  of  testimony,  will  also  have  mainly 
appeared  from  the  cases  already  cited.  Others  are,  where  the  witness  is  wholly  incompe- 
tent to  take  an  oath  from  youth  and  ignorance.  In  such  a  case,  the  judge,  understanding 
it  before  the  trial  was  called  on,  ordered  it  off,  and  that  the  child  should  be  instructed  by 
a  clergyman  in  the  principles  of  duty,  and  the  nature  and  obligations  of  an  oath.  Note  a 
to  White's  Case,  1  Leach,  430;  ^.  C.,  Russ.  on  Cr.  813.  Another  cause  is,  where  the 
notice  of  trial  was  given  so  late  ttiat  the  defendant's  attorney  could  not  warn  his  client, 
and  he  be  ready.  3  Lill.  Pr.  Reg.  743.  That  witnesses  resident  within  the  jurisdiction 
of  the  court  are  accidentally  gone  abroad  beyond  that  jurisdiction,  or  gone  for  a  short 
time  only,  and  expected  to  return,  is  a  very  common  case.  Acknowledged,  8  Burr,  1516  ; 
Ogden  v.  Payne,  5  Co  wen's  R.  15  ;  Anon.,  1  Barnard,  B.  R.  39 ;  Elliot  &  Crisp,  3  Id.  394, 

305  ;  Smith  v.  Capt. 1  Id.  346  ;  Stratford  v.  Marshall,  Pr.  Reg.  C.  P.  899  ;  Loffl,  883. 

The  inquiry  seems  to  be  whether  the  witness  went  away  before  notice  of  trial  given. 
Elliot  &  Crisp,  3  Barnard,  B.  R.  305.    Another  eause  is,  that  the  defendant  has  filed  a  bill 
of  discovery  against  the  plaintiff,  which  he  has  not  yet  answered,  though  followed  up 
with  due  diligence.    Ridgely  v.  Campbell,  1  Har.  &  John.  452,  and  vid  M'Mechen  v. 
M'Laughlin,  Ex'rs,  4  Har  &  M'Henry,  166.    The  want  of  time  to  take  copies  and  examine 
the  testimony  returned  upon  commission  so  lately  that  there  had  not  been  time  to  see 
whether  it  could  be  counteracted  (Norwood's  Lessee  v.  Owings  ;  a  motion  to  continue  by 
the  plaintiff,  1  Har.  &  John  296) ;  for  time  to  prepare  and  complete  a  survey  (Den  ex  dem. 
Park  v.  Cochran,  1  Hayw.  178 ;  motion  to  continue  by  the  plaintiff) ;  surprise  and  want 
of  preparation,  owing  to  the  pendency  of  a  compromise  which  the  defendant  believed 
would  take  place.    Cornogg  v.  Cornogg's  Ex'rs.  1  Yeates,  19.    Otherwise,  in  general, 
where  the  surprise  arises  from  ignoraqce  of  law,  though  the  judge  may  then,  in  his 
discretion,  it  seems,  postpone.     Rawle  v.  Skipwith,  8  Mart.  Lou.  R.  (N.  S.)  407.    And  an 
agreement  that  the  cause  shall  not  be  hurried  or  pressed  on  till  both  parties  are  ready, 
will  not  be  received  as  an  excuse  ;  for  an  artful  defendant  might  never  be  ready.     Hort  v. 
Jones,  3  Bay,  440.    Absence  of  witnesses,  though  there  be  a  witness  in  court,  who  will 
prove  the  same  facts  with  those  absent,  is  yet  a  good  cause  of  postponement.    Owens  v. 
Starr,  2  Litt.  R.  380.    That  a  witness  is  so  ill  that  he  cannot  come  into  court,  is  a  good 
cause.    Anon.,  3  Barnard,  B.  R.  58 ;  Bex  v.  Finney,  Macnally's  Ev.  664 ;  Hooker  v  Rogers, 
6  Cowen's  R.  577.    Or  that  he  is  sent  away  by  the  plaintiff  to  prevent  his  testifying. 
Conceded,  3  Burr.  1515  ;  Duberly  v.  Gunning,  Peake's  N.  P.  Cas.  97.     So  that  he  has  been 
subpoenaed,  and  neglects  to  attend.    Admitted  by  Piatt,  J.,  in  Jackson  ex  dem.  Maiin  v. 
Malin,  15  John.  R.  396.    And  see  Bowen  v.  Douglass,  3  Dall,  44,  S.  P. ;  Larratt  v.  Carlier, 
1  Mart.  Dou.  144.    The  duty  to  subpoena  the  defendant's  vritnesses  would  seem  not  to 
arise  till  he  has  notice  ef  trial.    Elliot  &  Crisp,  3  Barnard.  B.  R.  305  ;  Pennington  v.  Scott, 
3  Dall .  94.   Another  cause  is  that  the  defendant's  witness  resides  in  another  state,  and 
*868    especially  where  he  has  promised  to  attend,  and  the  defendant  relies  on  his  *promiae. 
The  People  v.  Vermilyea,  7  Cowen's  R.  369  ;  Bank  of  Utica  v.  Hillard,  cited  Id.  385. 
So  the  absence  of  a  material  document ;  and  if  the  defendant  swear  it  is  material,  the  court 
will  not  try  its  materiality  on  affidavit  any  more  than  they  would  that  of  witnesses  ;  but 
it  stands  on  the  same  footing  with  an  absent  witness.    Mackenzie  v.  Hudson.  1  Dowl.  & 
Ryl.  159.    Even  where  a  commission  has  issued,  but  no  attempt  has  been  made  to  exe- 
cute it  by  sending  to  examine  the  foreign  witness,  the  cause  may  be  postponed,  on  showing 
diligence  to  obtain  the  witness  personally ;  but  no  longer  than  it  would  take  to  execute 
the  commission.    Lee  v.  Andrews,  10  Mart.  Lou.  R.  683.    The  instance  of  a  postponement, 
in  order  to  qualify  a  witness  by  a  release,  is  not  recollected.    Per  Barker,  C!.  J.,  in  Talbot 
V.  Clark,  8  Pick.  55.    It  was  denied  to  wait  the  witness's  (a  bankrupt)  obtaining  the 
allowance  of  his  certificate  from  the  Lord  Chancellor,  it  still  being  necessary  that  he 
should  release  the  surplus,  which  the  judge  would  not  presume.    Tennant  v.^trachan,  1 
Mo.  &  Malk.  377.    If  the  absent  witness  be  material  only  to  mitigate  punishment,  after 
cjnviction,  the  trial  will  not  be  put  off  for  that  reason  ;  for  the  testimony  may  be  received 
afterwards.    3  Burr.  1515 ;  Smith's  Case,  3  Wheel.  Cr.  Cas.  176.    And  in  Roberts  v. 
Downes  (Pr.  Reg.  C.  P.  399),  it  appearing  the  absent  witness  was  material  only  to  prove  a 
set-off,  of  which  notice  had  been  given,  the  court  refused  to  postpone  the  trial,  saying 
tliat  this  was  a  collateral  defence  ;  and  no  trial  had,  as  yet,  been  put  off  on  that  account. 
This  decision  was  in  East,  7  Geo.  III.    The  case  of  Qibbes  v.  Mitchell  (3  Bay  351),  seems 
contra;  and  in  Lee  v.  Andrews  (10  Mart.  Lou.  R.  683),  the  sole  defense  was  a  set-off;  and 
the  trial  was  postponed  to  procure  evidence  for  the  defendant  upon  that  point,  and  no 
objection  made  for  that  reason. 

The  doctrine  of  putting  off  trials  applies  equally  to  actions  for  torts  as  to  any  other  ; 
e.  g.  in  slander  (Bud  v.  Mil  ward,  Bam.  443,  3d  ed.) ;  ejectment  (Symes'  Lessee  v.  Irvine,  3 
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Dall.  384) ;  libel  (Brown  v.  Murray,  4  Dowl.  &  Ryl.  830) ;  or  criminal  conversation  (Duber- 
ley  V.  Gunning,  Peak.  N.  P.  Cas.  97).  So  of  a  feigned  issue,  which  will  be  put  oflf  at 
Nisi  Prius.    Buxton  v.  Lawton,  4  Campb.  163. 

If  the  judge  improperly  refuse  to  put  off  the  cause,  a  new  trial  will  be  granted  (Ogden 
V.  Payne,  5  Cowen's  B.  15  ;  Bank  of  Utica  v.  Hillard,  7  Id.  385,  cited ;  but  see  Parrand  v. 
Bouchell,  1  Harp.  83,  85  ;  and  Price  v.  Justrobe,  Id.  Ill,  113,  contra) ;  and  this  though  the 
defendant  appear  and  contest  the  cause,  after  the  refusal.  Hooker  v.  Rogers,  6  Xd.  577; 
The  People  v.  Vermilyea,  7  Id.  369.  In  Kentucky  such  a  refusal  is  error.  McCarty  v. 
Patton's  Ex'r,  3  J.  J.  Marsh,  363.  In  3  Lill.  Pr.  Reg.  744,  it  is  said,  if  a  defendant  go  to 
trial  on  a  short  notice,  so  that  he  could  not  be  prepared  with  his  witnesses,  he  shall  have 
a  new  trial ;  but  in  Jackson  ex  dem.  Malin  v.  Malin  (15  John.  K.  396),  Piatt,  J.  delivering 
the  opinion  of  the  court,  held,  that  where  the  defendant,  knowing  he  was  unprepared 
by  the  absense  of  a  material  witness,  whom  he  had  served  with  a  subpoena,  yet  went 
to  trial  without  first  moving  the  judge  to  put  it  off,  he  should  be  holden  concluded.  A 
new  trial  was,  however,  granted  on  another  ground. 

The  motion  to  postpone  must  be  jnade  before  the  trial  is  gone  into  and  evidence  heard 
(Rousseau  v.  Henderson,  13  Mart.  Lou.  R.  635  ;  Lafon's  Ex'r  v.  Gravier,  1  Id.  (N.  S.)  343, 
S.  P.);  and  indeed  before  any  of  the  jury  are  sworn.  Coleman  v.  Hess,  1  Browne's  R. 
240. 

The  plaintiff  cannot,  in  general,  move  to  put  off  the  trial.  He  has  an  absolute  control 
over  the  cause,  and  may  determine  whether  he  will  try  or  not.  Yet  where,  from  the 
sudden  indisposition  of  witnesses,  or  other  temporary  cause,  he  cannot  try  when  the  case 
is  called  in  its  order ;  it  may,  on  his  motion,  be  put  over,  retaining  its  preference  on  the 
calendar,  till  the  cause  shall  be  removed.  Ansley  v.  Birch,  3  Campb.  333.  So  on  special 
circumstances  he  may  have  the  cause  put  off  till  the  next  sitting,  if  that  be  in  term,  or 
for  a  few  days,  if  it  be  after  the  term ;  but  not  beyond  that.  Curtis  v.  Barker,  3  Carr  & 
Payne,  185.  'The  object  of  such  application  is,  of  course,  to  avoid  the  delay  and  expense 
of  withdrawing  the  record  and  paying' costs ;  which  would  otherwise  follow,  though  the 
notice  of  trial  may  have  been  countermanded  six  days  before  the  circuit.  Bostwick  v. 
Munger,  1  Wend.  97.  Where  the  plaintiff  is  ordered  to  pay  costs  for  not  going  to  trial, 
the  court  will  not  stay  proceedings  till  they  are  paid.  Wilson  v.  Collins,  8  Bing.  Rep. 
371.  (Under  the  present  practice  either  party  may  notice  a  cause  for  trial.  Code,  §  256. 
And  bring  on  the  trial,  unless  the  court  for  good  cause  otherwise  direct.  §  358.  And 
the  other  party  may  obtain  a  postponement  of  the  trial  for  good  cause  shown.  Fake  v. 
Edgerton,  6  Duer,  653.) 

The  trial  being  usually  put  off  on  account  of  the  defendant's  misfortune  in  not  being 
able  to  obtain  his  testimony,  and  without  any  fault  of  the  plaintiff,  it  must  be  on  condition 
of  his  paying  the  costs  immediately  (Solomon  v.  Underbill,  1  Campb.  229,  330  ;  3  Archb. 
Pr.  313 ;  Patton  v.  Erwin's.  Lessee,  in  C.  C.  U.  S.,  2  Overton's  Tenn.  R.  114) ;  and  this 
should  be  expressed  in  the  rule  by  the  clerk.  Anon.,  5  Cowen's  R.  357.  And  vid. 
*869  the  rule  in  Ogden  v.  Payne  (5  Cowen's  R.  *  16,  17),  which  provides  for  the  costs 
of  the  trial  to  be  paid  by  the  defendant.  In  Elliot  &  Crisp  (3  Barnard,  B.  R.  294), 
the  rule  was,  on  motion  for  want  of  a  witness,  to  show  cause  why  the  trial  should  not  be 
put  off  on  payment  of  costs.  And  the  court  remarked  that  these  rules  are  always  drawn 
up  on  payment  of  coats,  whether  there  may  be  any  made  by  the  other  side  or  not.  Yet 
there  can  be  no  doubt  that  where  the  blame  lies  with  the  opposite  party,  the  rule  may  be 
without  costs.  Apparent  from  Solomon  v.  Underbill,  1  Camp.  329,  230.  As  if  he  be  the 
cause  that  the  witneeses  are  absent,  by  inducing  them  to  stay  away,  in  order  to  prejudice 
the  defendant. 

The  form  of  the  rule  at  the  circuit  may,  after  the  title,  be  thus  :  "  On  reading,  &c.,  and 
on  motion,  &c.,  ordered  that  the  trial  of  this  cause  be  put  off  till  the  next  circuit  court  of 
this  country,  on  the  immediate  payment  by  the  defendant,  of  the  plaintiff's  costs  of  this 
circuit." 

The  defendant  must  forthwith  tender  these  costs,  or  the  trial  may  proceed.  The 
plaintiff  may  draw  out  his  bill  and  have  the  amount  taxed  by  the  judge  at  once,  if 
the  defendant  dispute  its  accuracy  ;  and  on  the  j  udge's  taxation,  or  even  on  his  direct- 
ing the  anmuut,  if  it  be  not  paid,  the  plaintiff  may  go  on.  Anon.,  1  Salk.  83.  So  as  to 
the  costs  01  the  time,  if  the  cause  be  put  over  to  another  day  in  the  same  circuit.  Mix 
V.  Brisban,  3  Wendell,  386.  But  the  plaintiff  may,  in  either  case,  waive  the  payment, 
and  have  the  costs  taxed  in  his  final  bill,  if  he  shall  succeed,  or  proceed  by  attachment'. 
Anon.,  1  Salk.  83,  contra,  is  overruled.  If  the  summary  taxation  or  liquidation  be  wrongj 
still  the  costs  must  be  paid,  in  order  to  comply  with  the  condition  ;  but  may  be  reviewed 
in  a  future  taxation.  Jackson  ex  dem.  Lewis  v.  Larroway,  2  John.  Cas.  li4  ;  S.  C.,  Col. 
Cas.  134.  If  the  defendant  put  off  the  cause  for  the  day,  and  the  judge  then  refuse  to 
try  for  several  days,  the  plaintiff  being  ready,  the  defendant,  though  he  succeed,  cannot 
tax  his  witness's  fees  after  the  day  when  the  cause  is  put  over.  Titus  v.  Bullen  6  Wond. 
563.  If  the  plaintiff  resort  to  an  attachment,  his  costs  must  first  be  regularly  taxed,  on 
notice  to  the  defendant's  attorney  as  in  other  cases  ;  when  he  may,  on  demand  and  non- 
payment, move  for  an  attachment  at  bar  without  farther  notice.  Id.  and  vid.  Burns  v. 
Bums,  7  Cowen's  R.  470 ;  Jackson  ex  dem.  DeMont  v.  Saokett,  6  Id.  38.    The  notice  of 
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taxation  is  one  of  four  days  (Rule  65,  of  Oct.  T.  1829),  or  double  that  time  if  on  the 
agent.  Id.  Rule  9.  But  the  plaintiff  must  apply  at  the  very  next  term  after  the  trial, 
or  he  cannot  have  his  attachment;  and  the  costs  will  be  left  to  abide  the  event.  Mix  v. 
Brisban,  3  Wendell,  286. 

These  costs  are,  of  coxirse,  such  only  as  the  plaintiff  loses  by  being  obliged  to  forego 
his  trial.  In  Hand's  collection  of  rules,  72,  the  costs  to  be  taxed  for  a  defendant,  where 
the  plaintiff  neglects  to  countermand  his  notice  of  trial  in  due  season,  are  styled  his  (the 
defendant's)  extra  costs  occasioned  by  such  neglect.  The  same  terms  are  exactly  applicar 
ble  to  the  plaintiff's  claim,  on  the  defendant  putting  off  the  trial.  Th^  are  something 
over  and  above  the  costs  which  the  plaintiff  would  have  incurred  in  the  uninterrupted 
course  of  his  cause ;  and  such  extra  costs  only  are  to  be  regarded  in  taxation.  That  is  to 
say  they  are  such  as  he  may  be  obliged  to  incur  again  on  going  down  to  trial  at  the  sub- 
sequent circuit.  Within  this  rule  the  items  proper  for  taxation,  as  extra  costs  can  easily 
be  selected,  in  New  York,  from  the  bill  at  p.  94  of  the  rules  of  Oct.  T.  1829,  there  set 
down  by  the  Supreme  Court  as  a  precedent.  In  Van  Rensselaer  v.  Hamilton  (4  Cowen's 
R.  539),  the  drawing  and  engrossing  of  a  Nisi  Prius  roll  were  allowed,  although  by  the 
statute  (sess.  41,  ch.  259,  §  4),  only  one  such  roll  was  allowable  in  a  cause,  and  it  might 
be  used  from  time  to  time  at  successive  circuits.  The  same  provision  is  continued  in  2  R. 
S.  634.  This  could  only  have  been  on  the  ground  that  this  roll  must  be  altered  and 
refitted  for  the  next  circuit,  thus  becoming  a  new  roll ;  and  it  would  be  too  fastidious  to 
exclude  every  paper  which  must  be  made  into  one  for  another  occasion  ;  as  the  draft  of  a 
subpoena  or  ticket,  which  would  answer  in  the  main  for  the  next  circuit.  Yet  a  Nisi 
Prius  roll  being  paid  for  on  putting  off  a  trial,  a  new  one  cannot  be  taxed.  Winchell  v. 
Latham,  7  Cowen,  367.  So,  it  is  said,  a  defendant  shall  be  allowed  a  brief  as  extra  costs 
incurred  before  a  regular  countermand  of  a  notice  of  trial.  Anon.,  12  Mod.  560.  A  new 
one  for  other  counsel  may  be  required,  or  the  old  one  slightly  altered.  But  clearly  these 
cases  go  to  the  utmost  verge  of  the  extra  costs.  As  to  a  brief,  the  Supreme  Court  have 
instructed  their  taxing  officers  to  allow  but  one  for  a  motion  or  trial,  although  the  motion 
or  trial  do  not  come  on  upon  the  first  notice.  Att's  Comp.  notes  as  to  taxation  of  costs, 
not  paged,  but  are  between  p.  16  and  22.  The  costs  of  a  commission  are  not  allowable. 
Bank  of  St.  Albans  v.  Knickerbocker,  7  Wend.  532. 

One  subpoena  is  allowed  for  every  four  witnesses  (Erwin  v.  Martin,  2  Wendell,  250) ; 
*870  but  only  *one  draft  of  a  subpoena,  and  one  of  a  ticket  in  the  cause.  For  the  fees 
of  witnesses  see  ante,  note  530.  A  crier's  fee  is  allowed.  3  R.  S.  640  ;  1  John.  R. 
312.  The  plaintiff  is  allowed  per  folio  for  engrossing  the  defendan'ts  notice  of  special 
matter  on  the  Nisi  Prius  roll.  Van  Rensselaer  v.  Hamilton,  4  Cowen^s  R.  533  ;  Piatt  v. 
Walworth,  3  Wendell,  311.  Prima  facie  such  engrossment  is  proper  ;  and  is  to  be  taxed 
vmlesB  shown  to  be  wrong.  Wooster  v.  Perry,  4  Cowen's  R.  546.  Figures,  each  as  one 
word,  are  to  be  included  in  making  up  the  folios  (Corlies  v.  Cummings,  7  Id.  154  ;  3  R.  S. 
650,  §  4) ;  and  100  words  make  a  folio.  2  R.  S.  650,  §  4.  The  attorney  and  counsel  being 
the  same  person,  he  is  to  elect  whether  he  will  charge  an  attorney  or  counsel  fee  on  trial  ; 
but  cannot  have  both.  Gold  v.  Hotchkiss,  7  Cowen's  R.  368  ;  2  R.  S.  651,  §  8.  To  war- 
rant a  counsel  fee,  counsel  must  be  actually  retained.  3  R.  S.  651,  §  9.  And  there  must 
be  the  actual  attendance  of  counsel  to  warrant  the  charge.  1  R.S.  633,  683,  §§  17  and 
18.  By  section  17,  attending  prepared  seems  sufficient  for  counsel ;  but  by  section  18,  the 
fee  is  given  to  the  attorney  for  attending  the  trial.  Whether  he  can  charge  for  attending 
prepared  ?  Quere.  Yet  he  may,  it  seems,  have  his  fee,  without  even  attending,  for  an 
argument  at  bar.  Wilson  v.  White,  3  Wendell,  365.  For  provisions  in  respect  to  fees, 
and  the  taxation  of  costs  generally,  see  3  R.  S.  650-653,  pt.  3,  ch.  10,  tit.  4,  5. 

In  Massachusetts,  the  doctrine  as  to  the  postponement  of  trials,  or,  as  it  is  there  called, 
the  continuance  of  causes,  depends  mainly  on  general  rules  of  practice  enacted  by  the 
Superior  Court.  See  16  Mass.  Rep.  374 ;  Bigelow's  Dig.  (last  ed.),  637,  tit.  Practice,  C. 
In  North  Carolina,  there  appears  to  be  a  statute  on  the  subject  (1  Hayw.  36) ;  and  so 
doubtless  many  other  states  have  their  peculiar  statutes  or  rules  of  practice  on  the  sub- 
ject, with  which  the  editor  is  unacquainted. 

The  doctrine  of  putting  off  trials  is  the  same,  in  principle,  both  in  civil  and  criminal 
causes.  Rex  v.  D'Eon,  1  W.  Bl.  515,  per  WUmot,  J.,  3  Burr.  1415  ;  State  v.  Lewis,  before 
Grimke,  J.,  1  Bay,  1,  2  ;  The  People  v  Kelly,  Jud.  Repos.  51 ;  The  People  v.  Vermilvea, 
7  Cowen's  Rep.  369  ;  1  Chit.  Cr.  L.  490.  Vid.  Smith's  Case,  3  Wheel.  Cr.  Cas.  114,  171. 
The  difference  of  course  lies  only  in  the  different  modes  of  proceeding,  and  the  different 
incidents  and  objects.  The  affidavit  of  the  prisoner  is  receivable  even  in  a  capital  case. 
Commonwealth  v.  Knapp,  9  Pick.  496.  Nor  need  he  on  a  first  application  disclose  what 
his  witnesses  will  swear.  State  v.  Morris,  1  Tenn.  Rep.  230.  The  common  pecuniary 
terms,  of  necessity,  must  be  out  of  the  question  in  criminal  causes ;  and,  "  all  the  authori- 
ties agree,"  says  Sutherland,  J.  (7  Cowen,  390),  "  that  the  matter  is  to  be  scanned  more 
closely  on  account  of  the  superior  temptation  to  delay,  and  escape  the  sentence  of  the 
law,"  In  the  case  of  Lord  Kilmarnock  and  others  (high  treason,  at  a  special  oyer  and 
terminer,  Post.  1, 3),  the  common  affidavit  was  presented  about  a  week  after  the  prisoners 
were  arraigned.  At  a  conference  of  several  judges,  they  agreed  that  in  the  common 
cases  of  trials  in  the  .circuits,  affidavits  of  this  kind  ought  very  sparingly  to  be  admitted ; 
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for  in  circuit  trials,  the  prisoners,  from  the  time  of  their  commitment,  may  and  ought  to 
be  preparing  for  their  defense.    The  place  where  they  are  to  be  tried  is  in  most  cases  well 
known,  and  they  have  likewise  a  reasonable  certainty  of  the  time  long  before  the  circuits 
begin.    But  they  deemed  the  principal  case  an  extraordinary  one,  from  its  distance  and 
suddenness,  and  granted  the  motion.    Notice  is  held  to  be  given  by  the  warrant  of  com- 
mitment.   Per  Lord  Mansfield,  1  W.  BI.  515.    Yet,  in  general,  a  subpcena  cannot  issue  for 
the  prisoner  till  after  indictment  found ;  for  before  this  there  is  no  cause  in  court.     State 
V.  Evans,  1  Tenn.  Rep.  315,  per  Overton,  J. ;  per  GrifBth,  J.,  in  the  United  States  v.  Moore, 
Wallace,  25.    An  exception  exists  under  the  peculiar  constitution  and  laws  of  the  United 
States  {md.  1  Burr's  Tr.  by  Robertson,  177  to  180 ;  United  States  v.  Moore,  Wallace,  33) ; 
but  it  is  anomalous ;  and  the  statute  of  New  York  (3  B.  S.,  729,  §  59),  gives  a  subpoena 
only  on  indictment  found.    Even  in  the  United  2tates  court,  a  postponement  was  not 
denied  for  neglect  to  exercise  this  right  (United  States  v.  Moore,  Wallace,  33),  though  it 
would  hardly  be  safe  to  rely  on  that  decision,  perhaps,  since  the  right  is  better  under- 
stood.    In  The  State  v.  Lewis  (1  Bay,  1),  the  prisoner  was  committed  on  a  charge  of 
horse  stealing,  the  day  before  the  session. .  On  being  indicted  and  arraigned,  his  trial  was 
postponed  for  six  months,  viz :  till  the  next  session,  on  the  common  affidavit.     But  where 
the  prisoner  (a  forger)  put  off  his  cause  on  the  common  affidavit  from  September  to  June, 
and  then  moved  again  on  an  affidavit  that,  about  three  weeks  before,  he  had  mailed  his 
subpoena  for  the  witness,  for  whose  absence  the  cause  was  first  postponed,  though  he 
made  a  special  affidavit  of  what  his  witness  would  prove  ;  held  that  he  had  been 
*871     negligent,  and  a  further  postponement  was  denied.    Holt  v.  The  *Commouwealth, 
2  Virg.  Gas.  156.    So  where  nine  days  had  elapsed  from  finding  a  bill  for  horse 
stealing,  and  the  prisoner  had  made  no  effort  to  procure  his  witnesses,  though  they  resi- 
ded only  forty  miles  distant,  hia  motion  to  postpone  was  denied.  '  State  v.  Evans,  1  Tenn. 
Rep.  211.    In  this  case  the  court  declined  hearing  a  supplemental  affidavit  made  by  the 
prisoner,  though  they  received  such  affidavits  from  third  persons.    In  The  People  v. 
Broad  (3  Git.  H.  Recorder,  7),  the  recorder  of  New  York  held  that  the  affidavit  made  and 
presented  on  arraignment  need  not  state  the  facts  to  be  proved  by  the  absent  witnesses. 
In  The  People  v.  Robetaille  (5  Id.  171),  the  prisoner,  charged  with  grand  larceny,  swore 
he  expected  his  father  from  Upper  Canada  with  witnesses  as  to  his  character.    The  affi- 
davit being  holden  insufficient  to  warrant  a  postponement,  the  court  (Golden,  Mayor, 
presiding)  refused  to  hear  a  supplemental  affidavit.    The  prisoner  was  committed  one  day[ 
and  a  bill  was  found  the  next.    On  the  third  day,  a  motion  was  made  to  postpone  the  trial 
for  the  absence  of  the  prisoner's  witness  at  Boston,  and  allowed,  though  due  diligence  was 
not  averred,  nor  that  he  expected  to  procure  his  witness  at  the  next  term.     The  People 
V.  Lee,  1  Wheel.  Gr.  Gas.  17.    And  where  a  subpoena  has  been  served  and  disobeyed,  the 
trial  will  not  be  ordered  till  an  attachment  is  issued  and  time  given  for  its  execution  and 
return.    The  People  v.  Bush,  1  Wheel.  Griminal  Cases,  137.    In  The  People  v.  Brigham 
(1  Cit.  H.  Kec.  30),  which  was  a  case  of  grand  larceny,  the  Court  of  Sessions  of  the  city  of 
New  York  (RadclifF,  Mayor,  some  time  a  justice  of  the  Supreme  Court,  presiding),  received 
the  prosecutor's  affidavit  of  the  circumstances,  in  reply  to  an  affidavit  of  the'prisoner, 
naming  the  witness,  and  saying  the  prisoner  expected  to  prove  by  him  that  the  article  a 
great  coat,  was  taken  by  mistake  for  his  own.     The  prisoner's  affidavit  also  stated  the 
witness  to  be  material,  and  no  neglect  was  imputed.    The  affidavit  received  in  reply  went 
merely  to  establish  that  the  prisoner  could  not  be  mistaken,  as  he  had  been  at  the  prose- 
cutor's house  several  times,  who  had  never  seen  him  with  a  great  coat  on.    In  The  People 
V.  Hettick  (1  Wheeler's  Criminal  Cases,  26),  before  the  same  court  (Riker,  Recorder  pre- 
siding), the  prisoner  was  indicted  for  larceny  of  a  trunk  and  $4,000,  committed  on  board 
the  steamboat  between  Albany  and  New  York.     The  affidavit  of  the  prisoner  was  in  the 
common  form,  swearing  to  materiality  generally ;  but  naming  the  witnesses  and  describ- 
ing  them  as  residing  at  Philadelphia. 

No  neglect  in  not  procuring  the  witnesses  was  imputed.  Yet  the  court  refused  the 
motion,  but  gave  time  to  execute  a  commission  by  consent.  The  prisoner  not  havino- 
availed  himself  of  the  commission,  moved  to  postpone  again  at  a  subsequent  day  ;  but  the 
motion  was  denied.  The  courts  in  Indiana  require  the  prisoner  to  state  the  facts  he 
expects  to  prove  by  the  absent  witness  in  the  first  instance.  Tne  Commonwealth  v 
Fuller,  2  Wheel.  Gr.  Gas,  323,  224,  235.  In  The  People  v.  Catherine  Foote  (1  Wheel  Gr" 
Cas.  70,  72  New  York  Sessions,  Riker,  Recorder,  presiding),  which  was  an  indictment  for 
keeping  a  disorderly  house,  the  prisoner,  on  being  arraigned  at  the  term  in  which  the 
indictment  was  found,  made  the  common  affidavit.  In  reply  the  district  attorney  insisted 
upon  II  special  affidavit,  stating  what  the  absent  witness  "would  prove;  and  offered  to 
admit  any  fact  which  should  be  so  stated,  as  proved  to  the  jury.  The  prisoner  declininir 
to  make  such  an  affidavit,  the  court  denied  the  postponement. 

The  cases  in  the  Sessions  of  Now  York  were  passed  upon  by  learned  and  experienced 
judges ;  and  on  the  strict  practice  of  the  criminal  courts  of  "that  city,  the  cases  of  The 


on  the  same  footing.     Supplemental  affidavits  are  recognized"  as  admissible,  and"general 
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"872  CHAPTER  X. 

OF   THE   EXAMINATION   OF   WITNESSES. 


SECTIOK  I. 

Of  the  Rules  to  be  Observed  in  the  Several  Stages  of  the  Mcamination  of 

Witnesses. 

Mcamination  on  voir  dire,  previous  to  examination  in  chief.  The  ordi- 
nary mode  of  proceeding  in  the  courts  of  common  law,  preparatory  to 
the   examination   of  a   witness,   is   to   swear  him  in    chief,  (1)    unless  an 

affidavits  as  enough  in  the  first  instance,  and  not  to  be  done  away  by  a  cross  inquiry  into 
their  possible  untruth  in  swearing  to  materiality. 

In  the  Commonwealth  v.  Millard  (1  Mass.  Bep.  6),  the  prisoner  had  suffered  a  whole 
vacation  after  indictment  found  to  elapse,  without  any  endeavor  to  obtain  his  witness, 
who  resided  in  a  neighboring  state.  The  court  refused  to  put  off  the  trial.  They  assign, 
it  is  true,  as  the  main  ground,  that  the  witness  resided  beyond  the  reach  of  their  process. 
But  this  would  not,  of  itself,  be  enough  in  New  York,  since  the  case  of  The  People  v. 
Vermilyea  ;  and  especially  since  our  statute  allowing  a  commission  as  in  civil  cases.  Vid. 
ante,  note  564. 

It  was  decided  in  the  Circuit  Court  of  the  United  States,  that  a  district  attorney  was 
not  entitled  to  continue  a  cause  for  the  purpose  of  attaching  a  witness,  unless  he  would 
make  affidavit  that  the  witness  was  material.    United  States  v.  Frink,  4  Day,  471. 

(1)  Note  566. — We  had  occasion  ante  (note  9,  Vol.  1),  to  consider  the  general  forms  of 
a  witness's  oath  in  New  York,  as  fixed  by  statute ;  and  that  note,  in  connection  with  the 
text,  will  exhibit  the  exceptions  to  the  general  rule,  as  depending  on  a  more  binding  form, 
to  be  approved  of  and  pointed  out  by  the  witness,  according  to  his  peculiar  religion. 

It  is  proper  to  observe,  that  the  form  becomes  of  no  consequence  to  the  particular  cause, 
unless  it  is  questioned  by  objection  ;  for  it  has  been  held  that  a  witness's  testimony  may 
be  received  even  without  oath,  if  the  objection  be  not  raised,  that  he  is  unsworn.  Law- 
rence V.  Houghton,  5  John.  R.  129.  And  see  Blanchard  v.  Richley,  7  John.  R.  198.  There 
need  not  be  express  consent.  Id.  But  where  such  evidence  is  objected  to,  and  then 
admitted,  it  is  error,  and  the  judgment  will  be  reversed  for  that  cause.  Wnite  v.  Hawn, 
5  John.  R.  351.  It  follows  a  fortiori  from  these  cases,  that  no  objection  can  be  made  to 
the  foMn  of  the  oath,  at  any  subsequent  stage  of  the  cause,  unless  it  be  raised  at  the  time 
when  the  oath  is  administered. 

If  the  objection  be  raised  as  to  the  form,  we  saw  in  the  note  and  text,  cited  supra,  that 
great  latitude  may  be  allowed  to  the  witness.  In  a  case  not  there  cited,  a  Christian  was 
allowed  to  swear  on  the  Old  Testament,  because  he  considered  that,  as  he  said,  the  more 
binding  form.  Edmonds  v.  Rowe,  By.  &  Mood.  N.  P.  Cas.  77.  Any  form  thus  pointed 
out  by  him  is  binding ;  and  he  may  be  indicted  for  peij  ury  upon  it ;  and  so  he  may, 
though  he  neglect  to  make  known  his  scruples  of  conscience,  and  be  sworn  in  the  com- 
mon, or  any  other  binding  form.  State  v.  Whisenhurst,  3  Hawks,  458.  By  submitting 
to  be  sworn  in  the  common  form,  he  makes  his  election,  and  is  estopped  to  set  up  his 
scruples.     Id. 

We  saw,  ante  (note  19  to  Vol.  1),  that  a  party,  or  any  one  interested,  may  be  received 
as  a  witness,  to  prove  the  foundation  for  letting  in  secondary  evidence.  In  administering 
the  oath  upon  which  this  proof  is  to  be  given,  where  the  witness  is  competent  gener- 
ally, the  form  may  and  should  be  general,  to  testify  in  the  cause.  But  where  the  party, 
or  an  interested  witness,  is  received,  he  should  be  sworn  specially,  to  answer  such  ques- 
tions as  jhall  be  put  to  him,  touching  the  loss  of  the  deed,  or  touching  other  matter 
proposed  as  the  foundation  for  letting  in  the  inferior  proof.  Jackson  ex  dem.  Lowell  v. 
Parkhurst,  4  Wend.  369,  375.  Yet,  where  a  competent  witness  was  sworn  specially,  and 
then  was  called  by  the  opposite  party,  and  sworn  generally,  and  examined,  held,  that  the 
latter  could  not  afterwards  raise  an  objection  to  the  form.    Id, 

An  interpreter  is  sworn  truly  to  interpret  between  the  court,  the  jury,  and  the  vritness  ; 
the  oath  is  then  administered  to  the  witness  in  English,  and  interpreted  to  him  by  the 
Bwom  interpreter,  as  it  is  pronounced  by  tlie  clerk.  This  is  the  form  in  Massachusetta, 
where  a  vritness  is  proposed  as  necessary  before  the  grand  jury.  Norberg's  Case,  4  Mass. 
B.  81.  An  interpreter  is,  in  like  manner,  mutatis  mutandis,  to  be  sworn,  in  proper  cases, 
on  the  execution  of  a  dedimtis  potestatem.    Amory  v.  Fellowes,  5  Mass.  R.  319. 

One  oath  is  enough,  though  the  witness  be  examined  on  different  matters,  and  at  dif- 
ferent times.    Bullock  v.  Koon,  9  Cow.  B.  30. 
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*873  *o'bjection  is  made  to  his  competency  ;(1)  but  in  case  of  such  an 
objection,  the  practice  formerly  was  to  examine  him  on  the  voir  dire. 
The  practice  as  to  examining  witnesses  upon  the  voir  dire  has  already  been 
considered  in  a  former  portion  of  this  work.  (2)  The  oTbject  of  the  examina- 
tion of  a  witness  upon  the  voir  dire  was  for  the  purpose  of  ascertaining, 
before  he  was  sworn  in  chief,  whether  he  labored  under  any  incompe- 
tency to  give  evidence.  (3)     The  grounds  of  incompetency,  which  had  pre- 

(1)  Note  567. — Competency  is  presumed  till  the  contrary  be  shown ;  and  the  presump- 
tion continues,  though  the  witness  refuse  to  answer  as  to  his  interest.  But  he  may  be 
committed  for  the  contempt.  Lott  v.  Burrell,  2  Rep.  Const.  Ct.  167.  And,  if  the  court 
be  equally  divided  in  opinion  upon  the  question  of  competency,  the  testimony  should  be 
received.  Milligan's  Lessee  v.  Dickson,  1  Pet.  C.  C.  R.  434,  note ;  (Gole  v.  Cole,  33  Maine, 
542  ;  Reynolds  v.  Lounsbury,  6  Hill's  R.  534  ;  Heeley  v.  Barnes,  4  Denio  R.  73 ;  Pegg  v. 
Warford,  7  Md.  582.) 

(2)  Ante.  Vol.  I,  Chap.  5,  p.  97,  ei  seq. 

Note  568. — Under  the  strict  rules  of  examination  formerly  adopted  in  Maryland,  on 
the  mir  dire  the  witness  could  only  be  asked,  in  a  general  way,  whether  he  conceived 
himself  interested,  or  that  he  should  gain  or  lose  by  the  event  of  the  cause  ;  and  he  must 
be  adinitted  or  rejected,  according  to  his  general  answer ;  which  would  sometimes  preclude 
the  court  from  seeing  whether  the  interest  was  merely  fanciful  or  honorary,  or  whether 
it  might  be  released  (Moore  v.  Sheredine,  2  Har.  &  McHen.  453,  452  ;  Peter  v.  Bealls,  4 
Har.  &  McHen.  342) ;  though  the  .la,tter  case  holds  that,  if  you  resort  to  other  evidence,  his 
real  interest  may  be  inquired  into ;  and  the  court  will  then  see  that  he  is  legally  inter- 
ested, before  he  is  excluded.  Qv^re,  whether  this  distinction  would  be  allowed,  even  in 
that  state,  since  the  case  of  Stimmel  v.  Underwood  (8  Gill  &  John.  382.)  And  see,  as  to 
the  point,  that  the  witness,  supposing  himself  interested  or  not,  shall  neither  preclude  or 
make  him  receivable,  and  that  all  particulars  may  be  inquired  of  on  the  voir  dire,  ante, 
note  48,  Vol  I,  and  the  cases  there  cited,  with  the  following  additional  cases :  Henry  v. 
Morgan,  2  Binn.  497 ;  Williams  v.  Matthews,  3  Cowp.  R.  252  ;  Baldwin  v.  West.  Hardin, 
50 ;  and  Reid's  Lessee  v.  Dodson,  1  Tenn.  R.  396,  399.  Contra,  Sentney  v.  Overton,  4 
Bibb.  445.  , Other  cases  hold,  in  terms,  that  you  may  follow  out  the  general  answer  of  the 
witness  on  his  voir  dire,  with  particular  inquiries  upon  the  same  oath,  in  order  to  draw 
from  him  the  nature  of  his  interest,  and  enable  the  court  to  settle  the  question  of  compe- 
tency according  to  the  law.  Williams  v.  Matthews,  3  Cowen's  R.  352  ;  Baldwin  v.  West, 
Hardin,  50.     Such  is  doubtless  the  law. 

(The  party  objecting  to  the  examination  of  a  witness,  has  a  right  to  insist  that  he  be 
first  sworn  on  his  voir  dire  (Seeley  v.  Bugell,  3  Kernan  R.  542  ;  Foley  v.  Mason,  6  Md.  37) ; 
though  the  witness  cannot  be  compelled  to  prove  his  incompetency  for  want  of  religious 
belief.  Commonwealth  v.  Smith,  2  Gray  (Mass.)  516.  The  party  objecting  maj  also 
prove  the  incompetency  of  the  witness  by  independent  evidence,  clearly  showing  his 
interest  (Renwick  v.  Williams,  2  Md.  356) ;  and  his  interest  being  thus  established,  he  is 
not  competent  to  disprove  his  interest.  Anderson  v.  Young,  21  Penn.  (9  Harris),  443  ; 
and  Haynes  v.  Hungicker,  36  Id.  58.  When  sworn  on  his  voir  dire,  his  testimony  show- 
ing him  to  be  interested,  may  be  explained  by  him  on  his  cross-examination,  so.  as  to 
show  that  he  is  not  interested  (Blackstock  v.  Leidy,  19  Penn.  335  ;  and  he  is  also  compe- 
tent to  prove  a  release  of  his  interest  (Ault  v.  Rawson,  14  111.  484;  or  to  prove  an 
additional  fact,  showing  that  his  interest  is  balanced.    Tarleton  v.  Johnson,  35  Ala.  300  ) 

(3)  Note  569.— Morton  v.  Bell's  Adm'r,  2  Harr.  &  Gill,  136.  See  ante,  of  the  text,  and 
note  48. 

That  what  a  witness  has  been  heard  to  say  will  not  be  received  to  disqualify  him,  see 
Simms  V.  Givan,  2  Blackf.  R.  461 ;  (Walker  v.  Cousin,  19  Penn.  331 ;)  and  ante,  note  48, 
though  one  case  there  mentioned  is  the  other  way,  to  which  we  may  add  Anon.,  3  Hayw. 
340,  and  Colston  v.  Nichols,  1  Har.  &  John..  105  ;  the  latter  overruled  in  Stimmel  v.  Under- 
wood, 3  Gill  &  John.  282 ;  The  case  in  Hayward  was  that  of  admitted  interest  by  the 
counsel,  though  no  technical  or  legal  interest  was  made  out.  A  release  was  tendered,  and 
yet  the  competency  of  the  witness  questioned,  because  the  release  could  not  operate 
*874  on  an  interest  which  had  no  legal  existence.  The  *vritness  was  finally  received, 
subject  to  the  opinion  of  the  court.    The  case  is  every  way  questionable. 

That  where  you  resort  to  the  voir  dire,  you  are  concluded  by  that,  and  cannot  show 
incompetency  by  interest  in  any  other  way,  see  ante,  note  48,  Vol.  I. 

It  was  held  in  Cole's  Lessee  v.  Cole  (1  Harr.  &  John.  673),  that  where  the  general  exami- 
nation of  the  same  witness  disclosed  an  interest  which  the  party  had  failed  to  elicit  on 
his  voir  dire,  he  might  still  be  rejected;  but  not  if  the  evidence  of  interest  come  from 
other  testimony.  That  the  American  cases  are  several  of  them  otherwise,  not  allovring 
interest  to  avail,  however  it  may  appear,  after  the  voir  dire  has  failed  to  show  it  the  note 
last  cited  will  show.  Nor  is  the  force  of  the  distinction  readily  perceivable.  Indeed  it 
should  be  observed  that,  in  the  cases  cited,  it  was  not  directly  adjudged,  but  stands  on  the 
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diotuin  of  Chase,  C.  J.  In  M'Allister's  Lessee  v.  Williams  (1  Tenn.  E.  107,  Overten's)  the 
witness  denying  his  interest  on  the  iioir  dire,  the  court  refused  to  hear  other  evidence  from 
other  persons  who  were  offered  to  show  it.  But  they  said  it  might  be  given  to  the  jury, 
who  would  hear  it  with  a  view  to  test  the  witness's  credihility ;  yet  the  latter  was  lately 
adj  udged  directly  the  other  way,  viz :  that  you  cannot  in  this  manner  touch  the  witness's 
credibility  after  resorting  to  vow-  dire.  Chance  v.  Hine,  6  Conn.  E:  231,  stated  also,  ante, 
note  48,  Vol.  I.  In  the  latter  case,  the  inquiries  to  impeach  his  credibility  were 
addressed  to  the  same  witness.  Yet  we  saw  ante  (note  48,  Vol.  I),  that  you  may  even 
assail  the  competency  of  the  witness,  if  it  happen  to  come  out  in  any  subsequent  stage 
of  the  cause  that  he  has  an  interest,  after  he  is  examined  on  the  voir  dire,  and  has  denied 
all  interest.  Evans  v.  Eaton,  there  cited  from  one  Pet.  C.  C.  E.  333.  The  cases  appear 
to  be  singularly  discordant  on  this  question.  We  saw  ante,  (note  48),  by  Butler  v.  Butler, 
there  cited  from  3  Day,  314,  218,  that  even  the  failure  of  the  cross-examination  to  show 
interest  on  the  general  oath,  shall  preclude  a  resort  to  other  testimony.  Mifflin  v.  Bing- 
ham, 1  Dall.  275,  is  contra ;  and  the  contrary  was  also  held  in  Stout  v.  Wood,  1  Blackf. 
R.  71.  Mr.  Starkie  (3  Starkie's  Ev.  756,  note  p)  goes  farther,  saying  it  would  be  mani- 
festly unjust  to  preclude  the  party  from  attacking  even  the  competency  of  the  witness, 
because  he  has  had  the  hardihood  to  deny  his  interest  under  oath ;  and  sucli  seems  to  be 
the  opinion  of  Blackford,  J.,  in  his  note  to  Stout  v.  Wood  (supra).  Such  also  is  the  opinion 
of  our  author,  ante,  of  the  text ;  and  he  is  followed  by  Mr.  Eoscoe  in  his  Treatise  on  Evi- 
dence, p.  80.    This  would  now  seem  to  be  the  better  opinion. 

Indeed  there  seems  to  be  hardly  any  restriction  left  which  is  worth  contending  for, 
either  as  to  the  time  or  manner  of  raising  objections  to  competency,  till  after  the  trial. 
Then  it  is  of  course  too  late.  Sims  v.  Givan,  2  Blackf.  461,  ante,  note  48,  Vol.  I,  p.  176. 
You  cannot,  perhaps,  put  your  witness  on  the  voir  dire,  after  he  has  been  assailed  by 
other  evidence,  though  even  tliis  is  questionable  (see  the  next  note) ;  nor  can  the  party 
assailing  him  do  this.  See  the  next  note.  Yet  this  is  of  but  little  consequence,  unless 
there  should  happen  to  be  absent  documental  testimony,  which  you  are  desirous  to  show 
by  parol ;  for  the  competency  is  still  open  to  every  other  mode  of  attack  and  defense. 
And  if  we  allow  full  analogy  between  Perigal  v.  Nicholson,  cited  by  our  author  from 
Wightwicfc,  and  a  cause  at  Nisi  Prius,  an  objection  on  account  of  interest  may  be  raised 
even  after  the  examination  is  closed,  and  the  witness  has  left  the  stand  and  gone  from 
the  court.  That,  however,  was  on  the  equity  side  of  the  Exchequer.  The  witness  had 
been  examined  by  the  defendant,  and  then  examined  in  chief  by  the  plaintiff,  wlio 
inserted  an  interrogatory  as  to  interest,  which  stood  subsequent  in  order  to  all  his  inter- 
rogatories on  the  merits.  On  that  last  interrogatory,  the  interest  came  out.  This, 
however,  was  all  before  the  commissioner,  and  conducted  according'  to  the  Court  of 
Chancery  examinations,  in  secret.  At  the  hearing,  on  the  plaintiff's  objection,  the  whole 
was  excluded,  though  the  defendant  offered  to  read  those  answers  only  which  responded 
to  the  plaintiff's  interrogatories  in  chief.  But  in  this  case  the  party,  as  the  court  held, 
ought  not  to  be  prejudiced  by  the  course  of  the  commissioner  examining  to  all  the  inter- 
rogatories ;  for  he  knew  nothing  of  the  merits ;  nor  could  he  judge  of  the  interest. 
It  was  enough  that  the  objection  was  made  before  the  deposition  was  read.  This  case, 
therefore,  is  not  entirely  analogous  to  a  circuit  examinfition.  In  our  own  chancery, 
where  the  examination  is  open,  the  objection  for  interest,  or  other  cause  of  incompetency, 
must  be  made  before  the  examination  is  closed.  Gregory  v.  Dodge,  4  Paige,  557.  Ante, 
note  48,  Vol.  I,  and  the  cases  there  cited.  In  a  word,  it  must  not  be  delayed  if  knovni, 
till  so  late  that  the  opposite  party  is  depriveji  of  his  right  to  release  or  discharge  the 

interest.  Id.  Within  this  restriction,  it  is  presumed  that,  at  least  as  a  general 
*875    rule,  the  common-law  objection  of  incompetency  may  freely  lae  *  indulged.    It  has 

been  allowed  in  replevin  at  Nisi  Prius  after  the  examination  by  both  parties  had 
closed  as  to  the  whole  cause,  and  the  court  adjourned  to  hear  the  parties  sum  up  the  next 
morning,  both  parties  declaring  they  had  no  further  evidence,  and  the  court  saying  they 
would  hear  no  more.  After  the  adjournment,  and  before  summing  up,  it  was  discovered, 
for  the  first  time,  by  the  defendant,  that  the  witness  was  a  surety  for  the  plaintiff  in  the 
replevin  bond.  Morton  v.  Beall's  Adm'r,  2  Harr.  &  Gill,  136.  But  the  party  may  be 
holden  to  have  waived  the  objection  by  a  distinct  adoption  of  the  witness  as  his  own. 
Where  the  plaintiff  called  on  a  witness  already  sworn  and  interested  against  him,  to  pro- 
duce and  prove  certain  papers,  which  the  plaintiff  then  assailed  as  mutUated ;  and,  to  show 
they  were  not  so,  the  defendant  again  called  the  witness,  and  now,  for  the  first  time,  the 
plaintiff  objected  that  he  was  interested ;  it  was  held  too  late,  after  thus  having  brought 
him  forward  to  testify  in  chief,  knowing  his  interest,  and  to  prove  part  of  his  own  case  ;  and 
the  opposite  inquiry  being  merely  in  nature  of  a  cross-examination,  to  sustain  papers 
which  the  witness  had  proved.  Den  ex  dem.  Newcomb  v.  Downam,  1  Green,  185,  144  to 
147.  But  by  Sawry  v.  Murrell  (2  Hayw.  397)  you  may  discredit  a  witness  called  against 
you,  though  you  call  him  to  prove  a  distinct  fact  on  your  side. 

That  a  resort  to  other  testimony  will  preclude  the  voir  di/re,  see  Dorr  v.  Osgood,  2  Tyl. 
28.  But  a  mere  offer  to  give  evidence  in  another  wjiy,  none  being  actually  given,  the 
witnesses  for  that  purpose  happening  not  to  be  in  contt,  vrill  still  leave  you  at  liberty  to 
require  the  voir  dire.  Eay  v.  Mariner,  3  Hayw.  385.  So,  if  your  testimony  offered  be 
overruled.    Main  v.  Newsom,  Anth.  N.  P.  Hep.  11, 13.    Or  where  the  witness,  on  the  wr 
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*876  viously  been  greatly  *reduced  by  the  operation  of  Lord  Denman's 
Act,(l)  have  been  still  more  so,  since  that  portion  of  the  work  was 
written,  by  the  recent  Act  to  amend  the  Law  of  Evidence,  (2)  whereby  the 
provisions  of  Lord  Denman's  Act,  relating  to  the  incompetency  of  persons 
in  whose  behalf  an  action  was  brought  or  defended,  (3)  are  repealed,  and 
parties  to  any  civil  proceeding  are  rendered  competent  and  compellable  to 
give  evidence,  (4)  except  in  proceedings  in  consequence  of  adultery  or  for 
breach  of  promise  of  marriage.  (5) 

dire,  does  not  know  whether  he  be  interested  or  not.  Shannon  v.  Commonwealth,  8 
Serg.  &  Rawle,  444.  In  this  case,  the  witness  had  forgotten  whether  he  was  bail  in  the 
cause  or  not. 

A  question  was  lately  raised  at  the  English  Nisi  Prius,  whether  testimony  coming  out, 
on  examination  upon  the  voir  dire,  could  be  commented  upon  as  testimony  to  the  jury. 
The  plaintiff,  to  refresh  the  memory  of  the  defendant's  witness,  on  examination  upon  the 
voir  dire  in  respect  to  a  guaranty,  handed  him  a  letter;  and  when  the  plaintiff's  counsel 
came  to  reply,  he  insisted  on  commenting  upon  this  as  evidence  to.  the  jury.  And  that 
was  allowed,  though  objected  to.    Paul  v.  White,  5  Carr.  &  Payne,  237. 

The  cases  are  clear,  that  after  a  witness  has  been  fully  examined  on  his  general  oath, 
and  his  testimony  then  struck  out  for  incompetency  by  reason  of  interest,  he  may  yet  be 
released,  and  then  received  and  re-examined  as  competent.  This  was  also  distinctly  held 
in  a  late  English  case  at  Nisi  Prius.  Wake  v.  Lock,  5  Carr.  &  Payne,  454.  In  this  case, 
after  the  witness  had  been  fully  examined,  and  then  released,  Denman,  C.  J.,  though  an 
objection  was  made  that  the  release  came  tdo  late,  said:  "The  witness  is  now  released, 
and  I  will  ask  him  if  what  he  has  already  told  us  is  true."  And  that  was  done,  and  the 
witness  again  examined. 

We  have  seen  ante  (note  49,  Vol.  I),  that  the  witness  cannot,  on  his  general  oath,  be 
interrogated  as  to  documents  or  writings  not  produced,  though  he  may  on  the  iiovr  dire. 
This  latter  right  is  carried  very  far  in  England.  If  the  objection  that  the  witness  be 
interested  be  made  before  he  is  sworn  in  chief,  the  party  calling  him  may  concede  his 
interest,  and  himself  have  the  witness  sworn  on  his  voir  dire  ;  and  may  then  inquire  in 
respect  to  any  written  document  going  to  divest  him  of  his  interest,  the  same  as  if  the 
voir  dire  had  been  called  for  by  the  party  objecting.  Such  is  the  fair  import  of  Perry- 
man  V.  Steggall  (5  Carr.  &  Payne,  197),  a  late  case  Gor.  Gaselee,  J.,  at  Nisi  Prius.  In  that 
case,  the  defendant's  counsel,  in  opening  the  defence  to  the  j  ury,  stated  facts  which  showed 
that  one  Tucker  was  liable  over  to  the  defendants,  in  the  event  of  a  recovery  against 
them ;  but  said  he  should  call  Tucker  as  a  witness.  The  plaintiff's  counsel  objecting 
that  he  appeared  to  be  interested,  the  defendant's  counsel  was  held  entitled  to  have  the 
witness  sworn  on  his  voir  dire,  and  was  then  allowed  to  prove  by  him,  that  he  had  an 
insolvent's  discharge,  and  that  the  claim  against  him  was  inserted  in  his  schedule ;  and, 
on  that,  to  insist  that  the  interest  of  the  witness  was  cut  off,  though  neither  the  schedule 
nor  discharge  was  produced.  But  a  party  having  first  shovra  by  evidence  aliunde  that  a 
proposed  witness  was  interested,  the  party  calling  him  cannot  then  examine  him  on  his 
voir  doir,  or  prove  by  the  same  witness  in  any  way  that  he  has  no  interest.  Wright  v 
Matthews,  3  Blackf  187  ;  Vincent  v.  Huff's  Lessee,  4  Serg.  &  Rawle,  298. 

The  case  of  Den  ex  dem.  Ely  v.  Jones  (1  Coxe,  46),  which  held  that  a  witness,  admit- 
ting an  interest  on  the  voir  dire,  could  not,  on  the  same  oath,  show  that  interest  to  be 
discharged,  is  clearly  not  law.     See  note  b  to  the  same  case. 

Jackspn.ex  dem.  Van  Slyck  v.  Son,  2  Cain  R.  178 ;  Mitchell  v.  Hinman,  8  Wend.  667, 
671,  672  ;  but  cases  stated  post,  in  these  notes.  It  seems  to  have  been  held  in  Mayo  v! 
Gray  (2  Peniugt.  K.  887),  that  you  may,  on  the  general  oath,  cross-examine  the  witness  as 
to  absent  documents,  to  the  same  extent  as  on  the  voire  dire.  It  is  evident,  however  that 
this  case  cannot  be  relied  on  with  safety  in  practice.  No  English  case  has  gone  farther 
than  that  in  the  last  note ;  and  it  is  believed  that  no  American  case,  beside  Mayo  v.  Gray, 
has  yet  gone  so  far.  The  dispensation  with  primary  evidence,  witliout  showing  it  to  be  out 
of  the  party's  power,  is,  in  general,  no  more  indulged  on  a  general  cross-examination  than 
on  an  examination  in  chief.  And  the  only  safe  way  for  the  practitioner,  if  he  would  show 
the  interest,  or  rebut  proof  of  interest,  where  either  depends  on  such  evidence  is  a  resort 
to  the  voire  dire.  In  this  view  alone  does  it  seem  to  bo  essential.  See  ante,  notes  48  and 
49,  Vol.  I,  and  ante,  in  this  note.  The  rule  in  Ireland  is  the  same  as  in  England.  On 
cross-examination,  a  party  was  not  allowed  to  give  parol  evidence  of  a  written  receipt 
which  he  had  in  his  possession.    Doran's  Lessee  v.  Kehoe,  1  Irish  T.  R.  850. 

(See  Herndon  v.  Qivens,  16  Ala.  261,  holding  that  on  his  voir  dire  the  witness  may  tes- 
tify as  to  the  contents  of  written  instruments  that  are  not  produced  ) 

(1)  6  &  7  Vict.  c.  85.    Ante,  Vol.  I,  p.  26,  et  seq. 

(2)  14  &  15  Vict.  c.  99.     See  the  Introductory  Chapter  to  Vol.  I 

(3)  6  &  7  Vict.  c.  85,  §  1.    Ante,  Vol.  I,  p.  27. 

(4)  14  &  15  Vict,  c,  99,  8  2. 

(5)  Id.  §  4. 
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Objections  to  witness.  All  incompetency  on  the  ground  of  interest  being 
therefore  abolished,  the  only  grounds  upon  -which  a  witness  can  now  be 
objected  to  are,  for  defect  of  understanding,(l)  or  for  defect  of  religious 
principle,(2)  or,  in  criminal  proceedings,  that  the  party  against  whom  the 
evidence  is  offered  is  the  husband  or  wife  of  the  witness.  (3) 

When  upon  oath — when  not.  In  the  last-mentioned  case,  the  examina- 
tion upon  the  voir  dire  may  still  be  conducted  upon  oath  ;(4)  as,  for  exam- 
ple, in  a  criminal  proceeding  against  a  male  prisoner,  a  female  witness, 
produced  either  for  or  against  him,'  may  first  be  questioned  upon  oath 
whether  she  is  not  the  wife  of  the  prisoner. 

But  in  the  two  first  mentioned  cases,  namely,  where  the  supposed 
incompetency  arises  from  defect  of  understanding,  as  in  the  instance 
*877  of  *lunatics,  idiots,  &c.,  or  from  defect  of  religious  principle,  as  in 
the  instance  of  atheists,  young  children,  &c.,  inasmuch  as  the  very 
ground  of  incompetency  assumes  that  the  proposed  witness  has  no  percep- 
tion of  the  obligation  of  an  oath,  it  follows  that  the  preliminary  inquiry 
upon  the  voir  dire  cannot  be  upon  oath. 

The  recent  case  of  The  Queen  agt.  Hill,(5)  affords  a  good  illustration  of 
this  method  of  examining  a  witness.  In  that  case  a  prisoner  was  indicted 
for  manslaughter ;  he  was  an  inmate  in  a  lunatic  asylum,  and  the  principal 
witness  against  him  was  another  inmate  of  the  same  asylum,  who  was  sub- 
ject to  a  delusion  that  he  had  a  number  of  spirits  about  him  who  were  con- 
tinually talking  to  him ;  but  in  other  respects  he  appeared  to  be  sane. 
Before  he  was  sworn,  he  was  examined  at  considerable  length  by  the  counsel 
for  the  prisoner  both  as  to  the  subject  of  his  particular  delusion,  and  also  as 
to  his  religious  belief;  and  having  given  a  satisfactory  statement  on  the 
latter  point,  he  was  sworn  in  chief,  and  gave  a  perfectly  connected  and 
rational  account  of  a  transaction  relating  to  the  charge  in  question,  which 
he  stated  he  himself  witnessed.  (6) 

In  this  case  also  other  witnesses  were  examined,  previously  to  the  lunatic 
being  called,  to  speak  as  to  his  state  of  mind,  in  order  to  enable  the  judge 
to  determine  as  to  his  competency  ;  and  it  was  held,  in  the  Court  of  Criminal 
Appeal,  that  this  was  a  correct  course ;  though  when  the  witness  was 
admitted,  it  was  for  the  jury  to  determine  whether  his  testimony  was 
affected  by  his  insanity,  and  what  degree  of  weight  was  to  be  attached  to 

^*-(^) 
An  objection  to  a  witness  on  a  trial  for  high  treason,  as  having  been 

misdescribed  in  the  list  of  witnesses  furnished  under  the  statute  (V  Ann.  c. 

21,  §  14),  must  be  taken  in  the  first  instance,  before  the  witness  is  examined : 

the  formal  objection  is  considered  as  waived,  by  allowing  the  examination 

to  proceed.  (8) 

Order  of  examination.  When  a  witness  has  been  regularly  sworn  he  is 
first  examined  by  the  party  who  produces  him ;  after  which  the  other  party 
is  at  liberty  to  cross-examine ;  and  then  the  party  who  first  called  him  may 
re-examine.  This  closes  the  examination  of  the  witness.  The  ofiice  of  the 
examination  in  chief  is  to  lay  before  the  court  and  the  jury  the  whole  of  the 
the  information  of  the  witness  that  is  relevant  and  material :  the  ofiice  of 

(1)  Ante,  Vol.  1,  Chap.  1,  p.  9. 

(2)  Id.  Chap.  3,  p.  14. 

(3)  14  &  15  Vict.  c.  99,  §  5. 

(4)  See  by  Rolfe,  B.,  11  M.  &  W.  689,  ante,  Vol.  I,  pp.  97,  99. 

(5)  2  Den.  Cr.  Ca.  Res.  254. 

(6)  This  case  is  imponant  as  showing  that  it  is  not  every  degree  of  mental  imbecility 
which  will  render  a  person  incompetent  as  a  witness. 

(7)  See  also  a  case  stated  by  Parke,  B.,  1  Exch.  R.  95. 

(8)  R.  V.  Watson,  2  Stark,  R.  158  ;  R.  v.  Frost,  9  C.  &  P.  129,  139,  162. 
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*%1B     *cross-examination  is  to  search  and  sift,  to  correct,  and  supply  omis- 
sions ;  the  office  of  re-examination,  to  explain,  to  rectify,  and  put  in 
order. 

The  viva  voce  examination  of  witnesses  is  conducted  in  open  court,  in 
the  presence  of  the  parties,  their  attorneys  and  counsel  and  of  the  judge 
and  jury,  in  sight  of  the  public,  who  have  thus  an  opportunity_  of  observ- 
ing the  understanding,  demeanor,  and  inclination  or  bias  of  the  witnesses.  (1) 

(1)  Note  570.  —  See  ante,  note  85.  , 

The  paragraph,  of  our  author,  to  which  this  particular  note  applies,  and  indeed  the 
entire  head  of  the  examination  of  witnesses,  introduces  to  a  set  of  general  rules  which 
have  grown  out  of  the  practice  at  Nisi  Prius,  but  which  must  necessarily  be  so  often  applied, 
or  relaxed,  according  to  circumstances  apparent  to  no  one  except  the  presiding  judge,  that 
a  strict  uniformity  at  all  times  is  not  to  be  expected,  and,  indeed,  in  some  instances,  would 
prove  injurious  to  the  interests  of  justice.  Much,  therefore,  is  confided  to  the  discretion  of 
the  judge,  which,  though  it  should  not  be  exercised  by  an  arbitrary  strictness  on  the  one 
hand;  or  arbitrary  indulgence  and  relaxation  on  the  other,  should  never  be  withheld  from 
its  office  in  proper  cases. 

Having  settled  where  the  affirmative  lies,  we  saw  ante  (note  233,  et  seg.),  how  far,  In 

feneral,  the  party  holding  such  affirmative  was  bound,  in  the  first  instance,  to  exhaust 
is  testimony,  either  in  sustaining  his  own  allegations  or  answering  those  of  his  autag- 
onist.  We  come  now  to  a  place  where  we  propose  not  only  to  continue  that  subject,  but 
to  notice  more  at  large,  than  is  done  in  the,  text,  testimony  as  it  comes  in  chief  or  in  reply, 
the  time  or  order  in  which  it  is  adducible,  and  some  other  matters  incidentally  connected 
with  those  topics.  , 

It  is  proper  to  premise,  that  all  testimony  in  chief,  and  especially  that  which  goes  to 
establish  any  affirmative  matter  in  favor  of  the  party,  should,  as  f&,r  as  possible,  be  intro- 
duced by  the  opening  of  counsel.  And  as  a  brief,  perspicuous  and  pertinent  statement  of 
pleadings,  and  proofs  proposed,  by  the  counsel  entitled  to  begin,  is  always  a  very  useful 
step  in  the  conduct  of  a  trial ;  so,  on  the  other  side,  any  matter  in  avoidance  should  prop- 
erly be  opened  by  the  counsel  in  the  same  way.  And  the  court  may  require  the  latter  as 
well  as  the  former.  Thus,  in  an  action  on  au  award,  which  the  plaintiff  having  proved, 
the  defendant's  counsel  proposed  to  cross-examine  the  plaintiff's  witnesses  to  certain  facts 
which  it  was  insisted  would  defeat  the  award.  This  the  court  prevented  until  the  counsel 
had  opened  the  case  to  the  jury  ;  and  holden  well,  on  error  ;  though  held,  likewise,  that 
error  would  not  lie  for  this  and  the  like  matters  of  discretion.  EUmaker  v.  Buckley,  18 
Serg.&Rawle,  73,  77,78. 

In  conducting  the  examination  of  a  single  witness,  we  have  a  miniature  exhibition  of 
the  general  cour&e  of  examination  in  the  whole  cause.  The  witness  is  first  examined  by 
the  party  producing  him,  says  our  author,  after  which  the  other  party  is  at  liberty  to  cross- 
examine  ;  whereupon,  he  might  have  added,  the  party  producing  the  witness  may  re-ex- 
amine. 4  Stark.  Ev.  1750,  1751.  On  the  primary  examination  of  the  witness,  or  as  it  is 
generally  called,  his  examination  in  chief,  you  are  bound  at  your  peril  to  ask  all  material 
questions  in  the  first  instance ;  and  if  you  omit  this,  it  cannot  be  done  in  reply.  No  new 
question  can  be  put  in  reply  unconnected  with  the  subject  of  the  cross-examination,  and 
which  does  not  tend  to  explain  it.  If  a  question  as  to  any  material  fact  has  been  omitted 
ufion  the  examination  in  chief,  the  usual  course  is  to  suggest  the  question  to  the  court, 
which  will  exercise  its  discretion  in  putting  it  to  the  witness.  1  Stark.  Ev.  150.  This 
rule  is  exemplified  in  its  native  rigor  by  the  following  case  :  The  counsel  for  the  crown 
having,  by  direction/ of  the  court,  called  witnesses,  whose  names  appeared  on  the  back  of 
the  indictment,  and  had  them  sworn  to  give  the  prisoner's  counsel  a  chance  of  cross- 
examination  ;  but  not  examining  them  in  chief,  that  the  prisoner's  counsel  having  accord- 
ingly cross-examined,  held  that,  after  this,  the  counsel  for  the  crown  could  not  examine 
them  in  chief,  but  only  by  way  of  re-examination,  and  therefore  must  confine  himself  to 
what  arose  out  of  the  cross-examination.    Rex  v.  Boezley,  4  Carr.  &  Payne,  318. 

With  regard  to  closing  the  examination  of  the  witness,  it  is  matter  of  discretion  wliether 
after  he  is  dismissed  from  the  stand,  he  shall  be  examined  further.  The  People  v. 
*879  Mather,  4  Wend.  *249.  And  a  new  trial  will  not  be  granted,  even  where  a  wit^ 
ness  is  recalled  and  re-examined  after  several  others,  and  a  lapse  of  twenty-four 
hours  from  his  being  dismissed  from  the  stand.  Id.  It  is  discretionary  with  a  court, 
after  charging  a  jury  on  a  witness's  testimony,  which  is  vague  and  indefinite,  whether 
they  will  allow  him  to  he  called  back  to  correct,  explain  or  render  his  testimony  more 
plain  and  certain.  Law  v.  Merrills,  6  Wend.  268  ;  S.  C,  9  Cowen's  R.  05.  The  particular 
case  was  where  the  witness  left  it  doubtful  at  what  precise  time  a  usurious  agreement 
had  taken  place.  Id.  This  is  a  mere  matter  of  practice,  and  error  will  not  lie  upon  the 
exercise  of  the  discretion.  Law  v.  Merrills,  6  Wend.  268 ;  Weber  v.  Kingsland  8 
Bosw.  439.  . 

So,  in  regard  to  the  entire  cause,  "  In  strict  practice,  he  who  has  the  affirmative,  ought 
to  introduce  all  the  evidence  to  make  out  his  side  of  the  issue  ;  then  the  evidence'  of  the 
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negative  side  is  heard,  and  finally,  the  rebutting  proof  of  the  afiirmative,  which  closes  the 
investigation.  In  doing  this  neither  side  ought  to  be  permitted  to  give  evidence  by  piece- 
meal, tlien  to  apply  for  instructions,  and  again  to  mend  and  add  to  liis  proof,  until,  by 
repeated  experiments,  he  shall  malie  it  come  up  to  the  opinion  of  the  court.  An  adher- 
ence to  these  rules,  generally,  vrill  be  found  necessary  in  all  courts  of  original  jurisdiction ; 
and,  without  them,  confusion,  loss  of  time,  and  captious  and  irritable  conduct  must  fol- 
low. We  say,  generally  ;  for  it  will  often  be  found  necessary  and  proper  for  the  presiding 
court,  for  good  reasons  to  depart  from  them,  to  attain  complete  justice  ;  and  when  they 
ought  or  ought  not  to  be  varied  must,  in  a  great  measure,  be  left  to  the  sound  discretion 
and  prudence  of  the  court ;  and  a  coun  of  error  ought  never  to  interfere  for  such  depar- 
ture, except  where  injustice  is  done  by  it."  Per  Mills,  J.,  in  Braydon  v.  Goulman,  1 
Monroe,  115,  117,  118,  on  error.  The  error  complained  of,  and  which  drew  forth  the  above 
remarks  was,  that  after  both  parties  had  declared  their  evidence  closed,  and  the  defendant 
had  moved  for  instructions,  and  decisions  were  given  in  reply,  the  court  below  received 
further  evidence  offered  by  the  defendant  in  respect  to  the  damages.  Id.  117.  The 
learned  judge  adds  (Id.  118) :  "  The  evidence  admitted  in  this  instance  was  pertinent.  It 
is  not  objected  to,  because,  from  its  nature,  it  cannot  be  heard ;  but  because  it  was  heard 
at  an  improper  time.  In  such  a  case  we  ought  not,  and  cannot  give  any  redress.  We 
ought  not,  because  the  evidence  has  not  done  injustice,  and  the  court  had  the  disposition 
of  its  own  time,  and  miglit  or  might  not  hear  it,  as  time  and  other  good  reasons  might 
require.  We  cannot,  because,  if  we  were  to  reverse  on  that  account,  it  would  only  open 
the  way  to  admit  the  same  evidence  in  a  time  and  manner  which  could  not  be  objected 
to."    Id.  118. 

The  general  rule  is  adhered  to  with  the  greatest  strictness  in  criminal  cases.  Thus,  on 
a  prosecution  for  larceny,  which  was  sustained  in  the  first  instance  merely  by  the  prison- 
er's possession  of  the  stolen  goods,  the  latter  proved  by  his  daughter  that  he  bought  the 
goods  of  T.  The  prosecutor  then  called  T.  for  the  first  time,  but  was  restrained  from 
inquiring  of  him  any  further  than  to  negative  the  sale,  for  he  was  a  witness  in  reply.  On 
asking  Mm  whether  he  did  not  see  the  prisoner  steal  the  goods,  the  inquiry  was  stopped, 
as  T.  was  not  called  in  chief,  and  in  the  first  instance,  as  he  should  have  been,  to  warrant 
his  giving  evidence  in  chief.  Being  a  witness  in  reply,  he  could  only  be  received  so  far 
as  his  testimony  went  to  destroy  the  case  set  up  by  the  prisoner.  Bex  v.  Stimpson,  3  Carr. 
&  Payne,  415.  The  following  civil  cause  presents  the  same  strict  adherence  to  the  rule : 
In  an  action  for  work  and  labor,  surveyors  were  called  for  thb  defendant  to  jirove  that,  in 
the  year  1831,  they  surveyed  the  work,  and  that  in  their  judgment  the  plaintiflT's  charges, 
were  £100  too  much.  To  show  that  the  plaintiff's  charges  were  only  £60  too  much,  he 
then  offered  in  reply  a  letter  of  1829,  from  the  defendant's  attorney,  admitting  a  survey 
which  made  them  so.  Scarlet  objected.  "  This  is  not  in  reply.  It  does  not  contradict 
my  ease.  It  does  not  show  that  in  1831  the  value  was  not  what  my  witnesses  state."  P. 
Pollock : — "  It  is  competent  for  me  to  show  that  it  was  not  so  ;  for,  in  1829,  the  defendant 
sets  up  a  different  valuation."  Lord  Tenterden  thought  the  letter  should  have  been  put 
in  as  a  part  of  the  original  case,  and  could  not  come  in  reply.  Knapp  v.  Haskall,  4  Carr. 
&  Payne,  590.  Both  the  above  cases  seem  to  carry  the  rule  out  in  a  strict  and  literal 
application.  They  declare  that  your  evidence  in  reply  must,  in  direct  and  express  terms, 
meet  and  negative  the  defendant's  proof,  and  not  inferentially.  In  the  first  (Rex  v. 
Stimpson),  we  might  argue  that  if  the  witness,  T.,  saw  the  prisoner  steal  the  goods,  it  was 
strong  to  negative  the  evidence  given  that  he  had  bought  them  of  T. ;  and  in  the  last 
(Knapp  V.  Haskall),  that  if  the  plaintiff's  work  was  worth  £40  more  in  1839,  the  same 
work  was  worth  as  much  in  1831.  Either  inference  would  be  a  negative  upon,  and 
direct  answer  to  the  defense  ;  but  the  learned  judges,  we  perceive,  held  that  the 
*880  p]aintiff*should  have  introduced  such  circumstantial  proof  in  the  first  instance.  The 
cases  are  valuable  as  giving  us  the  ne  plus  xUtra.  In  an  action  for  the  negligent  driv- 
ing of  the  defendant's  coach,  the  plaintiff  gave  evidence  of  tlie  goods  destroyed  by  that  act 
being  in  possession  of  his  servant.  The  witness  who  proved  this  was  cross-examined, 
with  a  view  of  showing  the  goods  to  be  the  property  of  P.,  and  the  defendant  called  wit- 
nesses to  prove  them  the  property  of  P.  Semb.,  the  plaintiff  might  have  called  P.  as  a 
witness  in  reply  to  prove  that  the  goods  were  not  his.  Patterson,  J.,  seemed  to  think  it 
would  be  otherwise,  if  the  testimony  were  not  merely  negative  to  show  the  goods  not  the 
property  of  P. ;  and  that  if  it  went  farther  to  show  that  they  belonged  to  the  plaintiff,  P. 
should  have  been  called  in  chief  before  the  plaintiff's  testimony  was  closed.  Whitting- 
hara  V.  Bloxham,  4  Carr.  &  Payne,  597.  In  Rowe  v.  Brenton  (3  Mann.  &  Ryl.  133),  a  point 
of  the  same  kind  was  started.  The  action  was  trover  for  copper  ore,  the  title  depending 
on  multifarious  circumstantial  evidence,  showing  a  right  to  an  estate  in  lands,  and  deduc- 
ing or  repelling  a  right  to  a  mine  in  a  mining  country.  Yet  it  was  held,  or  at  least  very 
strongly  intimated  by  the  judges  (the  trial  being  at  bar)  that  the  plaintiff  must  exhaust 
all  his  evidence  of  property  in  the  first  instance,  and  in  reply  could  only  be  heard 
to  contradict  the  defendant's  witnesses  as  to  particular  facts.  Bayley,  J.,  said :  "  Where 
evidence  is  given  on  one  parcicular  point,  you  give  the  whole  of  your  evidence 
on  that  point."  Page  139.  On  the  sixth  day  of  the  trial  (p.  304),  the  defendant  put  in 
papers  to  show  they  had  a  right  to  take  ore  at  H.     This  waa  after  the  defendant  had 
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dosed  his  main  evidence ;  but  tlie  plaintiff  had  set  up  a  claim  for  the  ore  taken  at  H.,  a 
parcel  distinct  from  the  place  where  his  main  claim  lay.  Brougham  :  "  They  might  have 
given  this  evidence  in  the  iirst  instance."  Lord  Tenterden,  Ch.  J. :  "  How  could  they  tell 
that  you  would  give  any  specific  evidence  against  H.  They  meet  it  now."  All  this 
shows  that  the  court  must  have  a  discretion :  if  not,  surprise  and  management  could  not 
be  obviated.  Here  was  a  protean  claim  and  defense  running  through  seven  days'  trial 
at  bar. 

The  English  courts  have,  in  other  cases,  allowed  exceptions  to  the  rule,  though  with 
evident  reluctance  and  caution.  After  the  plaintiff  had  closed  his  evidence.  Best,  Ch.  J., 
allowed  him  to  call  a  witness  to  prove  the  dishonor  of  a  note,  without  which  formality 
the  action,  otherwise  meritorious,  must  have  failed ;  and  said  he  would  always  allow  a 
party  to  adduce  fresh  evidence,  on  points  of  this  kind,  which  went  to  sustain  the  justice 
of  the  case,  and  was  little  more  than  matter  of  form ;  and  such,  he  said,  Abbott,  Ch.  J.. 
had  declared  to  be  his  practice,  though  he  would  not  allow  such  testimony  to  get  rid  of 
any  diiflculty  on  the  merits  of  the  case,  or  anything  against  the  justice  of  it.  Giles  v. 
Powell,  2  Carr.  &  Payne,  259.  Accordingly,  in  an  action  for  a  malicious  arrest,  the 
plaintiff  having  closed  his  evidence,  and  the  defendant's  counsel  begun  to  address  the  jury. 
Lord  Tenterden,  C.  J.,  said  he  should  nonsuit  the  plaintiff,  because  there  was  no  proof  of 
malice,  i  he  plaintiff's  counsel  then  offered  to  call  proof  of  that.  But  the  chief  justice 
said,  "  If  you  had  any  more  evidence,  you  should  have  adduced  it  before  you  closed  your 
case."  Brougham  ,said  that  strict  rule  had  been  very  much  relaxed.  Tlie  chief  justice 
replied,  "  Perhaps  too  much,  as  I  am  sorry  to  say  a  great  many  other  rules  have  been. 
The  plaintiff  must  be  called."  George  v.  Radford,  3  Carr.  &  Payne.  464.  Previous  to 
these  cases,  it  had  been  held  by  Park,  J.,  after  sogie  hesitation,  wkere  counsel  had  closed 
the  plaintiff's  case,  but  stated  that  he  had  omitted  to  prove  a  fact  in  its  proper  place, 
because  it  was  so  plain  he  supposed  it  would  not  be  disputed,  that  he  might  now  show 
the  fact,  though  after  an  objection  raised  for  the  defect.  Brown  v.  Giles,  1  Carr.  & 
Payne.  118. 

We  had  occasion  also  to  notice  (ante,  note  323)  the  application  of  the  rule  by  the  Eng- 
glish  courts  in  another  form  more  rigid  than  has,  we  believe,  been  recognized  by  the 
American.  We  allude  to  the  necessity,  which  has  sometimes  been  imposed  upon  the  plain- 
tiff, of  giving  evidence  in  chief,  anticipating  or  avoiding  some  supposed  defense  set  up  in 
the  defendant's  special  plea.  The  rule  has  often  been  acted  upon  in  that  sense,  and  is 
thus  laid  down  in  a  late  case  at  Nisi  Prius,  by  Littledale,  J. :  "  When  aflB.rmative  pleas  of 
justification  are  put  on  the  record  with  the  general  issue,  the  plaintiff's  counsel  may.  if 
they  please,  not  only  prove  the  facts  of  the  declaratioB,  but  also  may,  in  the  first  instance, 
and  before  the  defendant's  case  ia  gone  into  at  all,  go  into,  any  evidence  which  goes  to 
destroy  the  effect  of  the  j  ustifications,  by  way  of  anticipating  the  defense ;  or,  if  they 
pleasci  content  themselves  with  proving  the  fact  on  the  general  issue,  and  then  close 
their  case,  leaving  the  defendant  to  make  out  his  justifications  as  he  can,  and  afterwards 
go  into  evidence  in  reply  as  to  the,  justifications.  But  if  the  plaintiff's  counsel  knowing 
by  the  pleas  what  the  defense  is  to  be,  close  their  case,  and  trust  to  evidence  in 
*881  reply,  they  are  *to  be  restricted  to  such  evidence  as  goes  exactly  to  answer  the 
case  proved,  or  attempted  to  be  proved,  by  the  defendant  in  support  of  the  justifi- 
cations, and  they  cannot  be  allowed  to  go  beyond  it."  Pierpont  v.  Shapland,  1  Carr.  & 
Payne,  437.  The  same  strictness  has  been  extended  to  an  aflirmative  defense  under  the 
general  issue,  without  any  plea  or  written  notice  indicating  what  the  defense  will  be, 
where  the  plaintiff  is  in  any  way  apprised  of,  or  put  upon  his  guard  against  the  defense, 
by  the  course  of  the  opposite  counsel.  Thus,  in  an  action  for  breach  of  promise  of  marriage, 
if  it  appear  that  the  defendant  was  induced  to  make  the  promise,  or  to  continue  the  con- 
nection, either  by  misrepresentation  or  willful  suppression  of  the  real  state  of  the 
circumstances  of  the  family  and  previous  life  of  the  plaintiff,  this  goes  in  "bar  of  the  action, 
and  not  to  the  damages  only  :  and  if  the  defendant's  counsel  cross-examines  as  to  certain 
misrepresentations  made  to  the  defendant,  and  deceptions  practiced  on  him,  this  is  to  be 
considered  as  notice  to  the  plaintiff's  counsel  of  the  Ijne  of  defense  ;  and  therefore,  if  he 
has  letters  of  the  defendant,  tending  to  show  that  he  knew  the  real  state  of  the  facta,  the 
.  plaintiff's  counsel  ought  to  give  them  in  evidence  before  the  plaintiff's  case  is  closed, 
and  he  will  not  be  allowed  to  put  them  in  as  evidence  in  reply.  Wharton  v  Lewis  1 
Carr.  &  Payne,  529.  < 

The  American  application  of  the  rule  in  these  and  the  like  cases  is  supposed  to  be  more 
correctly  indicated  by  a  late  case  in  South  Carolina.  The  question  was  whether,  in 
ejectment,  where  the  defendant  had  shown  a  grant  older  than  the  plaintiff's,  the  latter 
should  be  allowed,  by  his  evidence  in  reply,  to  destroy  the  force  of  the  defendant's  grant, 
by  showing  a  previous  possession  in  another,  adverse  to  the  defendant's  grantor,  during 
the  period  of  the  Statute  of  Limitations,  or  whether  the  plaintiff  was  not  boiind  to  have 
given  such  evidence  in  the  first  instance.  Held  that  the  evidence  was  proper  in  reply 
Scott  V.  Woodward,  3  M'Gord,  161.  And  per  Nott,  J. .  "  Anything  may  be  given  in  I'vi- 
deuce  in  reply,  which  is  a  direct  answer  to  that  produced  on  the  part  of  the  defendant.  If 
a  defendant  give  in  evidence  a  release,  the  plaintiff  may  reply  forgery.  If  he  offer  a  dis- 
count (set-off),  the  plaintiff  may  show  that  it  has  been  paid,  or,  as  in  this  case,  that  it  has 
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been  barred  by  the  Statute  of  Limitations.  In  the  case  under  consideration,  the  defendant 
produced  an  older  grant ;  the  plaintiff  offered  to  do  away  the  effect  of  it  by  proving  an 
adverse  possession.  Until  the  defendant's  grant  was  produced,  the  plaintiff  had  shown  a 
good  title  in  himself;  and  when  a  plaintiff  has  established  his  case,  he  need  offer  no 
further  evidence  until  some  proof  is  offered  on  the  other  side  to  destroy  or  impair  it.  The 
plaintiff  could  not  know  that  the  defendant  would  rely  on  an  older  grant,  or  that  he  even 
had  one,  until  it  was  produced ;  and  even  if  he  had  known  it,  would  not  have  been 
required,  and  perhaps  not  allowed  to  impede  the  business  of  the  court,  by  giving  evidence 
in  anticipation  of  testimony  which  might  not  exist,  or  not  be  produced ;  and  although 
such  a  method  of  proceeding  must  necessarily  allow  the  defendant  the  right  of  rejoining 
in  evidence,  yet  that  furnishes  no  objection.  Such  a  course  must  frequently  be  pursued 
when  a  defendant  is  permitted  to  give  in  evidence  any  special  matter  which  leads  to  a 
distinct  issue  in  which  he  stands  in  the  situation  of  a  plaintiff."  The  learned  judge 
instances  the  common  case  of  a  set-off  barred  by  the  Statute  of  Limitations,  where  the 
defendant  replies,  in  proof,  a  new  promise.  He  also  states  an  adj  udged  case :  The  plaintiff 
•  claimed  land  as  purchased  at  sheriff's  sale,  on  execution  against  the  defendant,  who  showed 
a  deed  to  a  third  persen,  dated  before  the  judgment.  Held  that  the  plaintiff  might  reply 
by  showing  a  deed  to  himself  from  the  defendant's  grantee.  Id.  162,  163.  The  case  is 
cited  by  the  judge  at  p.  163  (M'Kie  v.  Reynolds.  MS.  A.  D.  1801,)  in  which,  the  testimony 
being  denied  below  as  improper  in  reply,  the  court  above  reversed  the  decision,  on  appeal. 

On  the  other  hand,  in  Pennsylvania,  we  are  presented  with  the  opposite  extreme  of 
Indulgence  and  relaxation.  After  the  process  of  examination,  cross-examination  and 
reexamination  has  been  concluded  according  to  the  general  rule,  that  is  to  say,  after  the 
point  is  reached  where  a  court,  sedulous  of  but  common  dispatch,  would  seem  to  be  under 
a  necessity  of  closing  the  case,  the  counsel  who  examined  in  chief  is,  on  the  re-examination, 
allowed  to  ask  any  material  question  omitted  in  his  first  examination,  even  in  respect  to 
new  matter ;  and  then  there  may  be  a  second  cross-examination  upon  such  matter.  The 
court  at  their  discretion,  may  permit  either  party  to  examine  a  witness  over  and  over  again 
to  the  same  matter,  at  any  time  during  the  trial.  But  the  court  will,  as  far  as  possible, 
avoid  allowing  any  undue  advantage  to  a  party.  Thus,  should  he  declare  his  testimony 
to  Ije  closed,  in  consequence  of  which  the  other  should  dismiss  some  of  his  witnesses,  new 
testimony,  which  might,  perhaps,  have  otherwise  been  contradicted  by  them,  cannot  be 
received.  These  rules  were  laid  down  by  Tilghman,  C.  J.,  on  the  following  occa- 
*882  sion :  In  *assumpsit,  the  plaintiff,  by  one  witness,  proved  the  defendant's  promise 
generally,  and  declared  his  case  closed ;  the  defendant,  on  cross-examination  of  the 
witness  showed  that  the  promise  was  made  on  Sunday.  The  plaintiff,  in  reply,  asked 
the  witness  if  he  had  not  heard  the  defendant  promise  on  any  day  other  than  the  Sunday  ; 
which,  though  objected  to,  was  allowed;  and  held  well  on  error.  Curren  v.  Connery,  5 
Binn.  488.  And  see  Richardson  v.  Stewart's  Lessee,  4  Binn.  198.  This  is  an  indulgence 
which  perhaps  any  court  would  have  granted  under  the  particular  circumstances.  The 
great  latitude  in  which  it  seems  generally  to  be  accorded,  would  sometimes  probably  pro- 
duce the  evils  mentioned  by  Mills,  J.,  in  Braydon  v.  Goulman  (sw^a).  But  the  case  of 
Curren  v.  Connery  is  rather  to  be  taken  as  a  history  of  the  practice,  than  as  an  interference 
with  the  power  of  the  court.  And  the  courts  of  Pennsylvania  are  not  without  instances 
wherein  the  general  rule  has  been  fully  recognized.  Thus,  in  a  subsequent  case,  it  is  said 
that,  strictly,  after  the  plaintiff  has  closed  his  evidence  and  the  defendant's  is  heard,  the 
plaintiff  can  only  call  witnesses  in  reply ;  yet  it  was  held  that  it  is  not  any  objection  to 
such  evidence  that  while  it  operates  as  a  reply,  it  at  the  same  time  cures  a  defect  which 
the  plaintiff  had  left  in  his  case  when  he  rested.    Cutbush  v.  Gilbert,  4  Serg.  &  Rawle,  551. 

The  rule  has  several  times  been  laid  down  and  applied  with  considerable  strictness  by 
the  courts  of  the  United  States.  After  the  defendant  had  closed  his  evidence  as  to  a 
custom,  to  which  the  plaintiff  in  his  opening  had  examined  witnesses,  the  court  (Wash- 
ington, J.)  refused  to  allow  the  plaintiff  to  go  into  further  evidence  as  to  the  same 
question ;  because  the  defendant  had  not  given  any  new  testimony  to  the  question,  on 
his  side.  Gilpins  v.  Consequa,  1  Pet.  C.  C.  R.  85,  89  ;  and  S.  C,  3  Wash.  C.  C.  R.  84; 
And  held  in  a  subsequent  cause,  that  the  answer  to  a  question  put  to  a  witness  examined 
by  the  plaintiff,  in  reply,  must  tend  either  to  contradict  or  discredit  the  defendant's 
witness,  or  be  rendered  necessary  by  some  evidence  on  his  part.  Evans  v.  Eaton,  1  Pet. 
C.  C.  R.  332,  338.  But  in  reply  to  a  new  transaction  which  had  come  out  in  the  defend- 
ant's testimony,  and  to  a  new  argument  which  might  arise  from  it,  evidence  in  reply  was 
received.    Gilpins  v.  Consequa,  1  Pet.  C.  C.  R.  89,  90  ;  S.  C,  3  Wash.  C.  C.  R.  84. 

There  is  perhaps  generally  a  danger  of  injustice,  in  allowing  the  examination  of  wit- 
nesses to  be  renewed,  after  both  parties  have  rested.  Witnesses,  who  generally  attend, 
with  reluctance,  and  can  with  difficuU|s  be  depended  on  as  being  in  court  on  the  call  of 
the  cause,  and  during  tUe  trial,  are  apt  to  seize  on  such  a  crisis  as  an  entire  absolution 
from  further  attendance,  and  retire  from  court.  The  question  whether  the  examination 
shall  be  opened,  is,  therefore,  often  very  far  from  standing  merely  upon  a  waste  of  the 
time  of  the  court,  or  a  mistaken  omission,  or  a  new  discovery  of  evidence  on  the  side 
proposing  to  opeYi  the  case.  It  tnay  work  a  material  wrong  to  the  opposite  party,  who  is 
thus  perhaps  left  unable,  even  by  his  own  deposition,  to  explain  wherein  he  is  to  suffer. 
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To  him  it  is  many  times  of  peculiar  importance  that  all  the  testimony  should  he  heard, 
while  his  witnesses,  and  his  eniil-e  means  of  private  and  public  explanation  are  present, 
or  within  his  immediate  reach.  Yet,  in  all  cases,  it  is  a  matter  of  discretion  with  the 
judge,  in  any  stage  of  the  cause,  before  the  jury  shall  have  retired,  to  allow  the  re-exam- 
ination of  witnesses,  and  perhaps  receive  additional  witnesses  ;  and  it  is  generally  taken 
as  quite  a  hard  measure  of  justice,  when  he  refuses.  Tliie  rule  has  accordingly  been  ofteo 
relaxed  in  favor  of  accidental  omissions.  The  inadvertence  of  counsel,  in  nut  proving  a 
notice,  was,  on  his  statement  of  the  accident,  allowed,  after  motion  for  a  nonsuit,  and  the 
proofs  closed  ;  and  that  hy  a  new  witness.  Campbell  v.  Ingraham,  1  Rep.  Const.  Ct.  293. 
We  have  before  noticed  several  of  the  like  instances  in  the  English  courts._  The  judge, 
in  Campbell  v.  Ingraham,  said  he  should  hare  thought  himself  committing  an  act  of 
injustice,  had  he  re  'used  the  testimony,  which  it  was  every  day's  practice  to  allow,  under 
such  and  the  like  circumstances.  Id.  394 ;  Tucker's  Case,  N.  T.  Gen.  Sess.,  Dec.  1830, 
Golden,  Mayor,  presiding,  5  C.  H.  Rec.  164,  S.  P.,  in  a  criminal  case. 

After  the  plaintiff  rested  his  cause,  the  defendant  proposing  to  sum  up,  without  intro- 
ducing any  evidence  on  his  dde,  the  plaintiif  was  still  allowed  to  add  other  vritnesses  on 
his  part,  the  court  having  strongly  intimated  tliat  his  action  had  not  been  snstamed. 
Mayor's  Court,  Green  v.  Cornwell,  Riker,  Recorder,  presiding,  Jan.  1816,  1  C.  H.  Rec.  11. 
The  admission  or  rejection  of  a  witness,  after  the  ease  is  closed,  is  mere  matter  of  discre- 
tion. Error  will  not  lie,  on  either  ground.  Frederick  v.  Gray,  10  Serg.  &  Rawlei  102. 
And  under  circumstances,  a  new  witness  may  be  received,  even  after  counsel  have  begun 
to  address  the  j  ary  ;  and  aenible,  a  witness  who  has  been  subpoenaed,  but  does  not  come 
before,  may  then,  if  the  judge  choose  to  allow  it,  be  received.  Duncan  v.  McCul- 
♦883  lough,  4  Serg.  &  Rawle,  483.  But  not,  if  one  party  have  discharged  *his  witnesses 
and  one  of  them  is  not  to  he  found,  and  the  witnesses  of  the  other  party  were  all 
present,  and  might  have  been  sworn.  Id.  Semble,  the  judge  may,  in  his  discretion, 
allow  witnesses  to  be  sworn,  who  arrive  after  the  testimony  is  closed,  and  even  as  late  as 
when  the  plaintiff's  counsel  rise,  and  begin  to  reply.  Legget  v.  Boyd,  3  Wend.  876. 
The  granting  or  refusing  to  delay  a  trial  until  absent  witnesses  arrive,  will  equally  be 
left  to  the  jidje's  discretion.  Legget  v.  Boyd,  3  Wend.  376.  After  the  counsel  for  tha 
defendant  had  summed  up,  the  prosecnting  attorney  was  allowed  to  add  other  testimony, 
it  appearing  that  it  was  newly  discovered.  Sturdivant's  Case,  N.  ¥.  Gen.  Sess,,  Radcliff, 
Mayor,  presiding,  July,  1816, 1  C.  H.  Rec.  110. 

So,  on  the  other  hand,  the  judge,  in  his  discretion,  may  refuse  such  testimony.  That 
was  done  in  Jackson  ex  dem.  Johnson  v  Tallmadge,  4  Cowen's  B.  450.  There  the  plain- 
tiff offered  additional  evidence  of  acquiescence  in  a  practical  location  of  land,  to  affect  a 
party  in  ejectment,  which  the  Circuit  refused  to  hear ;  and  the  Supreme  Court  refused  to 
interfere  on  a  motion  for  a  new  trial.  Id.  451.  Where  counsel  are  fully  apprised  of  the 
existence  and  materiality  of  testimony,  and  yet  wait  till  either  party  have  summed  up,  it 
should' be  excluded.  It  is  a  general  rule,  that  after  counsel  have  submitted  their  remarks 
to  the  jua-y,  no  additional  testimony  can  be  received.  But  this  matter  lies  in  the  discre- 
tion of  the  court.  Phelan's  Case,  N.  Y.  Gen.  Sess.,  Riker,  Recorder,  pre^ding,  Dec.  1831, 
6  C.  H.  Bee.  91,93,  94.  And  witnesses  were  excluded,  though  they  did  not  amve  till 
after  the  defendant's  counsel  had  summed  up,  and  though  he  went  to  trial  under  a  belief 
that  they  would  arrive  before  the  people's  case  had  closed.  People  v.  Demott,  N.  Y.  Geh. 
Sess.,  Riker,  Recorder,  presiding,  Dec.  1833,  1  Wheel,  Cr.  Cas.  123, 123.  After  the  counsel 
for  the  defendant  summed  up,  he  offered  an  additional  witness,  on  an  affidavit  that  he 
had  not  been  introduced  before,  because  the  defendant  had  left  town,  by  reason  of  ill 
health :  and  showed  what  he  could  prove  ;  which  was  not  relevant.  It  being  overruled, 
on  error,  the  court  said  he  was  not  only  bound  to  show  a  good  excuse,  but  that  the  testi- 
mony proposed  would  have  conduced  to  change  the  verdict.  Haley  v.  Hickman's  Heirs 
Litt.  Sel.  Cases,  366,  269. 

(The  admismon  of  evidence  after  the  testimony  has  been  closed,  rests  in  the  discretion 
of  the  court  before  which  the  trial  is  had  ;  and  the  exercise  of  that  discretion  will  not  ho 
reviewed  in  another  court  on  appeal ;  Williams  v.  Hayes,  30  N.  Y.  58  ;  Anthony  v.  Smith, 
4  Bosw.  503.  The  court  may  also  in  its  discretion  limit  the  number  of  impeaching  wifr^ 
ncsses  ;  Bissell  v.  Cornell,  24  Wend.  354 ;  Spear  v.  Myei-s.  6  Barb.  445  ;  3  Barb.  31.  On  a 
question  as  to  the  genuineness  of  an  indorsement,  the  referees  refused  to  hear  more  than 
twenty  witnesses  on  a  side,  and  the  court  held  this  a  discreet  exercise  of  their  discretion  - 
Sizer  v.  Burt,  4  Denio,  436.  In  an  action  for  an  assault  and  battery  which  was  not  denied 
in  the  pleadings,  (only  matters  of  provocation  being  alleged  to  mitigate  damages)  after  the 
defendant  had  examined  six  witnesses  as  to  the  transaction,  the  court  declined  to  allow 
him  to  call  more  witnesses  in  corroboration  of  those  already  sworn,  the  plaintiffhaving 
examined  only  two  when  he  rested  to  the  same  matters  ;  Anthony  v.  Smith  4  Bosw.  50a. 
The  court  will  not  reject  evidence,  unless  in  a  very  peculiaRcase,  on  the  ground  that  the 
fact  which  it  tends  to  prove,  is  already  suffldently  proved ;  Eakin  v  Brown  1  15  D 
Smith,  36.) 

Witnesses  may,  of  course,  by  mutual  consent  of  parties,  be  examined  or  re-examined  at 
any  stage  of  the  trial,  and  even  by  the  jury,  after  they  liave  retired.  Brown  v  CowelJ 
13  John.  B.  384.    And  see  Merrill's  v.  Law,  9  Cowen's  R.  65,  67. 
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Occasionally,  the  delay  of  a  trial,  and  even  the  discharge  of  a  jury,  becomes  necessary, 
in  order  to  complete  the  examination  of  witnesses.  Thus,  if  a  witness  be  seized  witli 
sudden  illness,  so  that  a  full  examination  cannot  be  had,  the  true  course  seems  to  be  for 
the  party  to  move  a  postponement  of  the  trial,  which  it  is  presumed  the  court  may  grant, 
even  if  it  requires  the  discharge  of  the  jury,  and  a  re-trial.  But  where  tlie  cross-exami- 
nation of  the  plaintiff's  witness,  after  being  commenced,  was  interrupted  by  a  fit,  so  that 
it  could  not  be  completed,  and  the  plaintiff  was  prevented  from  re-examining,  yet  neither 
party  requesting  a  postponement,  the  court  refused  a  new  trial,  on  the  application  of  the 
plaintiff,  who,  notwithstanding,  chose  to  go  on  with  the  trial,  and  take  the  chance  of  a 
verdict  against  him.  He  complained  that  he  was  deprived  of  all  opportunity  to 
re-examine,  to  certain  points  coming  out  on  the  cross-examination,  which  required  expla- 
nation by  a  re-examination.    Depeyster  v.  The  Columbia  Ins.  Co.,  2  Cain  R.  85. 

Foreign  witnesses  and  natives,  when  incapable  of  speaking  the  English  langut^ge  intel- 
ligibly, must  testify  through  an  interpreter,  as  we  suggested  in  noticing  the  form  of  the 
appropriate  oaths  in  such  cases,  ante,  note  566.  In  this  form,  a  deaf  and  dumb  person 
may  be  examined  by  finger  signs,  even  in  capital  cases.  Yet,  when  the  witness  can 
write,  the  better,  because  the  more  certain  mode,  is  to  require  him  to  write  his  answers. 
Morrison  v.  Lennard,  3  Carr.  &  Payne,  137.  Otherwise,  if  he  be  an  imperfect  writer,  but 
well  acquainted  with  signs  ;  for  then  the  latter  is  the  better  mode.  State  of  Connecticut 
V.  Da  Wolf,  8  Conn.  Rep.  93,  99. 

On  tryino^  a  chancery  feigned  issue  under  an  order  that  A.,  not  a  party,  "  be  at  liberty 
o  attend  the  trial  of  such  issue,"  his  counsel  cannot  address  the  j  ury,  nor  call  witnesses  ; 
but  may  cross-examine  and  suggest  points  of  law.     Wright  v.  Wright,  4  Carr.  &  Payne,  389. 

A  witness  was  irregularly  subpoenaed  by  the  defendant,  who  did  not  pay  him  his  fees. 
Being  afterwards  regularly  subpoenaed  by  the  plaintiff,  he  was  sworn  and  examined  in 
chief  for  the  plaintiff;  and  then  refused  to  submit  to  a  cross-examination  by  the  defendant, 
till  his  fees  were  paid  by  him.  Held,  that  he  must  submit  to  a,  cross  examination.  Ed- 
monds V.  Pearson,  3  Carr.  &  Payne,  113. 

Other  mere  questions  of  practice  and  discretion  at  Nisi  Prius  relate  to  the  order  of 
*884  time  in  *which  one  piece  of  evidence  is  to  precede  or  follow  another.  All  the 
cises  agree  that  this  is  under  the  absolute  direction  of  the  presiding  judge.  He 
may  receive  evidence  at  an  early  stage,  which  apparently  ought  to  be  used  in  reply ;  and 
yet  error  will  not  lie.  Salmon  v.  Ranee,  3  Serg.  &  Rawle,  311,  314.  So  fraud  in  a  vendor, 
to  affect  the  vendee,  may  be  proved  before  knowledge  and  concurrence  in  the  fraud  by 
the  vendee  is  shown,  though  both  may  be  necessary  to  affect  the  latter.  Cotton  v.  Has^ 
kins,  Litt.  Sel.  Cas.  151,  152.  So,  in  defending  an  action  of  trespass  de  bonis,  the 
defendant  may  prove  a  warrant  of  distress  before  he  proves  the  lease.  Lusk  v.  Colvin,  3 
Halst.  62.  And  see  Rex  v.  Solomon,  Ry.  &  Mood.  N.  P.  Cas.  253.  So  a  bankrupt's 
examination,  though  the  other  side  offer  to  show  that  it  was  never  completed,  being 
interrupted  by  a  fit  of  apoplexy  which  seized  the  bankrupt ;  for  that  may  be  shown  after- 
wards, in  reply,  Jones  v.  Fort,  1  Mood.  &  Malk.  196,  and  note  a  197,  198.  So  a  deed, 
emancipating  a  slave  in  a  foreign  state,  before  the  law  giving  the  power  of  emancipation 
is  proved  (Hawkins  v.  Van  Wyckle,  6  Mart.  Lou.  Kep.  418) ;  or  the  sworn  copy  of  a  deed 
or  secondary  evidence  (on  the  ground  of  loss)  before  itg  existence  and  execution.  Allen's 
Lessee  v.  Parish,  3  Hamm.  Rep.  107.  So  in  conspiracy,  letters  going  to  implicate  persons 
not  parties  to  them,  or  now  apparently  having  any  connection  with  them,  letters  and 
particular  acts  before  a  combination  is  proved,  letters,  orders  and  other  papers  which  per 
lie.  come  short  of  showing  the  crime ;  for  all  these,  and  the  like,  may  appear  afterward  to 
be  relevant,  and  to  be  properly  connected  with  other  matters,  so  as  to  make  them  avail- 
able. The  Commonwealth  v.  Boyer,  3  Wheel.  Cr.  Cas.  143-147.  Questions  of  this  nature 
■must  often  arise,  where  the  case  is  to  be  made  out  by  a  series  of  connected  or  consecutive 
proofs.  Of  this  we  had  several  instances,  ante,  and  in  several  of  our  notes  on  circumstan- 
tial evidence. 

Another  mere  matter  of  practice  or  discretion,  as  to  the  order  of  testimony,  seems  to  be 
the  time  at  which  a  joint  defendant,  in  an  action  for  a  tort,  {(gainst  whom  no  evidence  is 
adduced,  shall  be  acquitted,  in  order  to  swear  him  as  a  witness.  The  general  practice  we 
saw,  ante  of  the  text,  and  note  36,  and  the  cases  there  cited.  The  doctrine  of  discretion 
is  advanced  and  illustrated  in  note  a,  to  Jones  v.  Fort  (1  Mood.  &  Malk.  197,  198).  It  will 
be  seen  that  Best,  0.  J.,  once  denied  the  right  to  acquit  at  any  stage  before  all  the  defend- 
ants had  gone  through  with  their  testimony.  But  though  this  may  be  the  general  rule, 
it  seems  clearly  to  be  relaxable  at  the  judge's  discretion,  under  the  circumstances. 

In  conducting  the  defense,  where  several  defendants  appear  by  separate  counsel,  the 
practice  is  for  the  senior  counsel  among  them  to  cross-examine  and  address  the  jury  first, 
when  the  other  counsel  follow  in  the  order  of  seniority  with  their  cross-examination  and 
address,  and  then  such  defendants  as  conduct  their  cause  in  person.  Then  the  counsel 
who  first  addresses  the  jury  examines  his  witnesses.  The  other  counsel  and  defendants, 
in  the  same  order  as  before,  then  call  and  examine  their  respective  witnesses,  when  the 
prosecutor's  counsel  is  heard  in  reply.  Sometimes  each  counsel,  &c,,  in  the  above  order, 
cross-examines,  addresses  the  jury,  and  calls  and  examines  his  witnesses,  before  the 
defense  of  any  other  is  entered  upon.    In  the  case  of  conspiracy,  the  defenses  all  proceed 
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*885  *Mcamination  of  witnesses  apart.  It  may,  in  some  cases,  be  thought 
advisable  to  examine  witnesses  separately  and  out  of  the  hearing  of 
each  other,  with  a  view  to*  obviate  the  danger  of  a  concerted  story  among 
them,  and  to  prevent  the  influence  which  the  account  given  by  one  may 
have  upon  another.  For  this  purpose,  the  judge,  on  the  application  of 
counsel,  will  order  the  witnesses  on  both  sides  to  withdraw.(l)  An  attor- 
ney in  the  cause,  whose  attendance  is  necessary,  in  court  to  instruct  his 
counsel,  is  usually  excepted  from  this  order,  (2)  upon  an  application 
*88'7     to  that  effect. (3)     Scientific  witnesses  also,  *who  attend  to  speak  to 

according  to  the  order  in  «»rhicli  the  defendants  are  named  in  the  indictment,  whether 
they  defend  by  counsel  or  in  person.  And,  in  the  latter  case,  sometimes  a  defendant  in 
person  is  allowed  to  cross-examine,  address  the  jury  after  the  conclusion  of  the  prosecu- 
tor's case,  and  call  his  witnesses,  before  counsel  for  the  other  defendants  is  heard.  The 
whole  seems  to  be  matter  of  practice  resting  in  the  discretion  of  the  judge,  who  will 
sometimes  deviate  from  the  ordinary  course,  according  to  circumstances.  Bex  v.  Sutton, 
1  Carr.  &  Payne,  321,  and  note  a,  to  that  case. 

If  defendants  appear  and  plead  jointly  by  one  attorney,  and,  at  the  trial,  counsel  appear 
for  but  one  defendant,  both  he  and  the  other  may  cross-examine,  but  the  counsel  alone 
.shall  address  the  jury.  Perring  v.  Tucker,  4  Carr.  &  Payne,  70  ;  S.  C,  1  Mood.  &  Malk. 
.391.  If  they  sever  in  pleading  and  have  separate  defenses,  they  can  be  each  heard  by 
counsel,  as  if  they  were  separate  defendants  (Id.) ;  though  then,  where  they  are  in  the 
same  interest — that  is  to  say,  where  their  defense  rests  on  the  same  point  or  ground,  as, 
if  an  assumpsit,  all  rely  on  the  defense  that  credit  has  been  given  to  another,  so  that  the 
defendants  are  discharged  —  they  cannot,  by  severing,  make  several  causes  out  of  one. 
Chippendale  v.  Masson,  4  Campb.  174.  So  where,  in  ejectment,  landlord  and  tenant 
defend  jointly,  the  tenant  having  no  right  except  what  he  derives  from  the  landlord,  and 
in  all  cases  where  the  defendants  stand  on  the  same  right,  though  they  defend  by  differ- 
ent attorneys,  the  defense  is  single,  even  where  they  have  separate  counsel ;  but  the  party's 
counsel  who  may  be  precluded  from  addressing  the  jury,  may  be  allowed  to  cross-exam- 
ine and  call  witnesses.  It  would  be  otlierwise  were  the  titles  separate.  Doe  ex  dem.  Hogg 
V.  Tindale,  8  Carr.  &  Payne,  452  ;  S.  C,  1  Mood.  &  Malk.  314. 

The  English  practice  appears  to  be,  that  where  the  defendant  calls  no  witnesses, 
though  he  open  a  defense,  the  plaintiff's  counsel  is  not  to  be  heard  in  reply.  But  it  is 
matter  of  discretion  to  allow  a  reply,  notwithstanding.  If  the  defendant  introduce  the 
least  evidence — if  it  be  merely  a  rule  to  pay  money  into  court — the  right  to  reply  attaches 
(Crerar  v.  Sodo,  1  Mood.  &  Malk.  85) ;  though  this  particular  effect  of  a  rule  to  pay  money 
was  taken  away  in  the  Court  of  Bankruptcy  by  a  general  rule.  2  Taunt.  267 ;  1  Mood. 
&  Malk.  86,  note.  Even  a  credit  in  the  plaintiff's  bill  of  particulars  was  in  one  case 
holden  to  be  evidence  of  the  defendant  for  that  purpose.  Rymer  v.  Cook,  1  Mood.  &  Malk. 
86,  87,  note  a.    But  quere.    See  ante,  note  216. 

Where  the  attorney-general  or  king's  counsel  appears  officially  as  such  to  conduct  the 
trial  for  a  misdemeanor,  he  is  entitled  to  reply,  though  the  defendant  has  given  no  evi- 
dence.   Rex  V.  Marsden,  1  Mood.  &  Malk.  439. 

The  court  will  allow  a  defendant  in  a  criminal  cause,  though  he  have  counsel,  to  address 
the  jury  and  cross-examine  witnesses ;  and  questions  may  be  suggested  to  him  by  his 
counsel.  But  the  counsel  alone  are  to  argue  questions  of  law.  Rex  v.  Parkins  1  Carr 
&  Payne,  558. 

(1)  See  Southey  v.  Nash,  7  C.  &  P.  033.  It  seems  doubtful  whether  the  absence  of  the 
witness  can  be  insisted  upon  as  a  matter  of  right.  See  R.  v.  Cook,  13  How.  St.  Tr.  848  ; 
B.  V.  Vaughan,  Id.  494 ;  R.  v.  Goodere,  17  Id.  1015.  But  see  Southey  v.  Nash,  ut  suma  ' 
R.  V.  Murphy,  8  C.  &  P.  307.  >  i'     > 

(2)  Pomeroy  v.  Baddeley,Ry.  &  Mo.  430 ;  Everett  v.  Lowdham,  5  C.  &  P.  91. 

(3)  See  R.  v.  Webb,  Ry  &  M.  131  n. 

Note  571. — Where  witnesses  are  ordered  to  withdraw,  each  party  furnishes  his  list  of 
them  to  the  sheriff,  whose  duty  it  then  becomes  to  take  charge  of  them,  and  see  that  they 
are  kept  out  of  the  hearing  of  each  other's  examination  ;  and  if  the  order  be  violated  he 
will  then  know  it  and  apprise  the  party.  If  the  sheriff  neglect  his  duty,  the  party  will 
not  be  responsible.  If  certain  of  the  witnesises  be  not  in  attendance,  but  are  coming  in 
the  party  in  whose  behalf  they  are  to  testify  must  either  put  their  names  on  the  list,  or 
at  his  peril,  see  that  they  do  not  violate  the  order,  by  coming  into  court  before  they  aro 
called  to  testify.  If  there  be  no  pretense  that  the  newly  arrived  witnesses  were  in  court 
and  hearing  any  of  the  testimony,  then  it  is  no  objection  that  their  names  were  not  fur- 
nished to  the  sheriff,  and  they  may,  notwithstanding,  be  sworn.  Those  absent  when  the 
order  to  withdraw  is  made,  cannot  be  embraced  by  it.  If  the  party  do  not  furnish  a  list 
to  the  sheriff,  he  is  responsible  that  the  witnesses  present  shall  obey  the  order  to  with- 
draw. Anon.,  1  Hill's  R.  254,  255,  356.  In  this  case,  though  lists  were  given  to  the 
sheriff,  and  kept  fiUed  out  as  the  witnessesi  arrived,  yet  owing  to  a  continual  arrival  of 
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■witnesses  who  were  to  speak  as  to  character,  the  order  was  accidentally  violated  by  some 
of  them.  In  the  exercise  of  its  discretion,  the  court  heard  them  ;  and  it  was  held  well, 
especially  in  a  case  of  general  character,  which  O'Neall,  J.,  hardly  thought  within  the 
rule  requiring  witnesses  to  be  separated,  there  being  such  slight  difference  in  the  facts,  if 
any ;  all  the  witnesses  being  bound  to  speak  of  general  reputation.  Id.  356.  He 
'*886  remarks  that  the  object  of  separating  witnesses  is  to  afford  the  means  *of  discov- 
ering discrepancies  in  the  different  accounts,  which  (if  not  true)  the  witnesses  will 
give  of  the  same  transaction,"  which  he  seems  to  consider  as  inapplicable  to  these  inqui- 
ries into  character.  Id.  But  quere,  where  there  may  be,  as  there  commonly  is,  a  cross- 
examination  as  to  particulars.  See  farther  as  to  this  practice.  Woods  v.  McPheran, 
Peck,  371. 

An  attorney  for  the  party  will  be  excepted  from  the  order.  Everett  v.  Lowdham,  5 
Carr.  &  Payne,  91.  In  this  case  he  was  mentioned  as  one  of  the  witnesses  who  had  been 
subpoenaed,  and  express  permission  obtained  for  him  to  remain.  In  Rex  v.  Webb  (3 
Stark.  Ev.  1733),  the  attorney  who  remained,  was  excluded  as  incompetent,  but  he  was 
not  excepted  from  the  order. 

It  is  always  in  the  discretion  of  the  judge,  to  receive  a  witness  who  remains  in  court 
after  an  order  to  withdraw,  except  in  the  Exchequer,  where  he  is  peremptorily  excluded. 
Parker  v.  M' William,  6  Bing.  683  ;  4  Moore  &  Payne,  480.  In  this  case,  the  witness  was 
in  during  the  plaintiff's  opening  speech,  but  said  he  did  not  hear  it,  being  deaf,  though 
he  seemed  capable  of  hearing  a  low  tone.  The  court  would  not  interpose  and  grant  a 
new  trial,  however,  because  it  was  a  matter  entirely  for  the  presiding  judge  at  Nisi  Prius.; 
They  mentioned  several  cases  where  it  would  be  proper,  as  where  the  witness  is  not  contuma- 
cious, remains  in  court  accidentally,  or  by  contrivance  of  the  opposite  party.  It  is,  saya 
Mr.  Justice  Qaselee  (4  Moore  &  Payne,  483),  purely  a  question  of  Nisi  Prius  practice.  The 
following  case  is  to  the  same  point :  The  witness  who  disobeyed  the  order,  was  received  ; 
but  confined  to  facts  distinct  from  those  stated  by  other  witnesses  in  her  presence. 
Beamon  v.  EUice,  4  Carr.  &  Payne,  583.  In  Rex  v.  Colley  (1  Mood.  &  Malk.  339),  one  of 
the  withdrawn  witnesses  was  called  in  to  exliibit  a  plan,  and  stayed  and  heard  some 
witnesses,  and  he  was  examined.  Littledale  and  Gaselee,  J's,  held  that  the  receipt  of 
the  witnesses  depended  on  circumstances.  In  Res  v.  Brown  (arson),  cited  in  a  note  to 
Beamon  v.  EUice  {supra),  a  witness  for  the  prisoner  had  retired,  but  returned  in  open 
violation  of  the  order.  Yet  he  was  examined.  In  the  Exchequer,  the  rule  excluding  a 
witness  who  has  disobeyed  the  order  is  inflexible.  Attorney-General  v.  Bulpit,  9  Price,  4. 
Witnesses  who  have  remained  in  court,  a  bystander  for  example,  notwithstanding  the 
order  to  withdraw,  may  still  be  called  to  impeach  the  character  of  a  witness  sworn  and 
examined  in  his  presence.  Such  an  accidental  witness  is  not  within  the  rule,  and  if  he 
be  not  received,  it  would  be  error.     Woods  v.  M'Pheran,  Peck,  371. 

In  North  Carolina,  it  has  been  held  that  a  defendant  in  a  criminal  case  could  not,  at 
common  law,  and  cannot  now  claim  as  a  right  that  the  witnesses  should  be  separated ; 
nor  can  the  state,  though  the  crown  might,  by  the  common  law.  It  is  now  granted  to 
both  as  a  matter  of  indulgence.  Hence,  though  one  of  the  prosecutor's  witnesses  remain 
in  court  after  an  order  made  to  withdraw  at  the  prisoner's  request,  yet  the  witness  may 
be  sworn  ;  and  so  it  would  be  of  the  prisoner's  witnesses.  Such  is  the  spirit  of  the  con- 
stitution of  North  Carolina.  It  will  not  extend  a  greater  right  to  the  state,  in  this  and 
the  like  respects,  than  it  accords  to  the  prisoner.  The  witnesses  may  therefore  be  sworn, 
on  either  side,  though  suffered  to  remain  even  by  design  of  the  party.  The  State  v. 
Sparrow,  3  Murph.  487.  Henderson,  J,  in  this  case,  doubted  the  right  to  exclude  for  incom- 
petency in  any  case,  as  a  consequence  of  the  witnesses  not  obeying  the  order.  He  had 
never  read  nor  heard  of  such  a  consequence.  He  did  not  find  that  this  was  sanctioned  by 
the  cases  in  Foster,  Chitty's  Criminal  Law,  Bacon's  Abridgment,  or  Peake's  Evidence, 
which  he  had  examined.  They  all  speak  of  sending  out  witnesses,  but  do  not  speak  of 
incompetency  as  a,  consequence  of  disobedience.  But  the  judges  laid  the  main  stress  on 
the  clause  in  the  constitution  giving  the  accused  a  right  to  witnesses,  which  he  was 
entitled  to  call  in  the  ordinary  way  without,  as  they  thought,  intending  to  recognize  the 
refusal  to  withdraw  as  a  ground  of  exclusion,  though  when  the  list  should  be  called  over, 
a  witness  were  omitted  even  by  design.  This  would  not  go  so  far  as  to  let  in  witnesses 
at  any  time  after  arguments  closed,  or  after  the  charge.  The  right  secured  to  the  prisoner 
by  law  must  be  claimed  at  the  proper  time,  i.  «.,  when  he  is  called  on  to  make  his  defense. 
The  answer  to  a  subsequent  offer  of  testimony  would  be,  that  tlie  party  had  not  availed 
himself  of  the  proper  opportunity ;  and  his  neglect  should  preclude  him.  Yet,  doubtless, 
a  refusal  by  either  party  to  comply  with  an  order  of  separation  would  make  an  unfavora- 
ble impression,  would  be  fairly  open  to  observation,  and  go  to  the  credit  of  the  witnesses. 
Id.  490  to  493. 

On  a  trjal  of  slander  for  a  libel,  before  Best,  C.  J.,  with  not  guilty,  and  three  justifica- 
tions, on  the  first  witness  being  called  for  the  defendant,  the  plaintiff's  counsel  applied 
for  directions  for  the  rest  of  the  witnesses  to  go  out  of  court.  Best,  O.  J., :  "  I  confess,  that 
for  one,  I  wish  the  same  rule  prevailed  here  as  prevails  in  the  houses  of  lords  and  com- 
mons, where  no  witnesses  are  allowed  to  be  present,  except  the  person  who  is  under 
examination."    Taylor  v.  Lawson,  3  Carr.  &  Payne,  543.    But  in  Beamon  v.  Ellice,  4  Carr. 
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matters  of  opinion,  are  generally  allowed  to  remain  in  court ;  and,  indeed, 
necessarily  must  do  so,  where  their  opinion  is  formed,  as  is  often  the  case, 
upon  facts  sworn  to  by  the  other  witnesses.  (1) 

If  a  witness,  who  has  been  ordered  to  withdraw,  continue  in  court,  it  was 
formerly  considered  to  be  in  the  judge's  discretion  whether  or  not  the  wit- 
ness should  be  examined.  (2)  But  it  may  now  be  considered  as  settled,  that 
the  circumstance  of  a  witness  having  remained  in  court  in  disobedience  to 
an  order  of  withdrawal,  is  not  a  ground  for  rejecting  his  evidence,  and  that 
it  merely  affords  matter  of  observation.  (3)  This  seems  to  be  the  safest  and 
justest  course — not  to  exclude  his  evidence  altogether,  but  to  admit  it,  sub- 
ject to  such  remarks  as  the  circumstances  may,  warrant — for,  otherwise,  an 
innocent  party,  possibly  both  parties,  might  be  made  to  suffer  a  serious 
injury  from  the  carelessness  of  a  witness,  or  perhaps  from  his  ill  designs  and 
ill  will.  A  reluctant  or  hostile  witness  might  thus  accomplish  his  purpose, 
and  defeat  the  party. 

In  a  late  case,  (4)  however,  of  an  action  of  trover  brought  for  articles  sent 
by  the  plaintiff  to  the  defendant,  an  auctioneer,  for  sale,  where  the  defend- 
ant claimed  a  lien  for  warehouse  room,  the  witnesses  had  been  ordered 
out  of  court.  In  the  course  of  the  examination  of  a  particular  witness, 
Pollock,  C.  B.,  intimated  that  it  was  not  necessary  to  go  on  further 
*888  *with  his  evidence,  unless  the  claim  for  the  lien  were  to  be  negatived ; 
and  the  witness  was  thereupon  ordered  to  staftd  down.  Evidence  was 
then  given  for  the  purpose  of  showing  an  understanding  that  there  was  to 
be  no  charge  for  warehouse  room.  The-'  counsel  for  the  plaintiff  then  pro- 
posed to  recall  the  former  witness ;  but  this  was  objected  to  by  the  counsel 
for  the  defendant,  as  the  witness  had  remained  in  court,  after  he  had  left 
the  box ;  and,  after  argument,  Pollock,  C.  B.,  refused  to  allow  the  witness 
to  be  re-examined. 

There  seems  to  be  no  doubt,  that  if  a  witness  remain  in  court  after  a 
general  order  that  the  witnesses  should  withdraw,  the  judge  may  commit 
him  for  the  contempt.  (5) 

&  Payne,  585),  Taunton,  J.,  said  there  is  a  great  deal  of  time  lost  by  sending  witnesses 
out  of  court ;  and  I  think  that,  in  general,  it  does  not  answer  any  good  purpose. 

On  the  whole,  it  seems,  that  although  the  right  to  exclude  witnesses  for  willful  diso- 
bedience of  the  order  be  well  established,  yet  j  udges  are  quite  cautious  of  exercising  the 
power.  The  reason,  probably,  is,  because  a  party  may,  in  that  way,  without  any  fault  of 
his  own,  be  put  in  very  great  hazard,  by  losing  important  testimony.  He  cannot  prevent 
the  misbehavior  of  the  witness. 

(The  practice  of  sending  witnesses  out  of  court  while  the  others  are  examined  is  very 
much  controlled  by  the  iiresiding  judge,  who  is  bound  and  is  presumed  to  exercise  a  sound 
discretion  in  refusing  or  complying  with  the  request  of  counsel.  Nelson  v.  State,  2  Swan 
(Tenn.)  237  ;  McLean  v.  The  State,  16  Ala.  672  ;  Porter  v.  The  State,  2  Carter  (Ind.)  435, 
652 ;  Pleasant  v.  The  State,  15  Ark.  624  ;  Benaway  v.  Conyne,  3  Chand.  (Wis.)  214 ;  The 
People  V.  Green,  1  Parker  C.  R.  11.  There  are  cases  holding  the  exclusion  of  the  wit- 
nesses a  matter  of  right  (Johnson  v.  The  State,  14  Geo.  55) ;  and  that  a  disobedience  of 
the  order  of  the  court  leaves  it  discretionary  with  the  court  to  receive  or  reject  his  testi- 
mony.    Sartorious  v.  The  State,  24  Miss.  602.) 

(1)  See  Alison  Prac.  Cr.  L.  542-544. 

(2)  See  Parker  v.  M' William,  6  Bing.  683  ;  R.  v.  Colley,  M.  &M.  329  ;  Beamon  v.  Ellice 
4  C.  &  P.  585 ;  R.  v.  Wylde,  6  Id.  380 ;  Thomas  v.  David,  7  Id.  850. 

(3)  Chandler  v.  Home,  2  Mo.  &  R.  423.  And  see  Cooke  v.  Nethercote,  6  C.  &  P.  741, 
743  ;  Doe  v.  Cox,  Id.  n.  In  revenue  cases,  in  the  Exchequer,  the  rule  of  practice  is  said 
to  be  inflexible,  that  a  witness  continuing  in  court  after  such  an  order,  cannot  afterwards 
be  examined.  Attorney-General  v.  Bulpit,  0  Pri.  4.  But  it  is  possible  such  an  inflexible 
rule  might  in  some  oases  work  injustice.  In  revenue  cases,  no  less  than  in  otliers,  the 
judge  must  be  allowed  to  exercise  his  discretion  in  the  matter;  his  judgment  and  con- 
science ought  not  to  be  bound  by  any  such  inflexible  regulation.  ,,, 

(4)  Levy  v.  Smith,  Kxch.,  June  19,  1849. 

(5)  See  by  Erskine  J.,  in  Chandler  v.  Home,  2  Mo.  &  R.  424. 

See  Johnson  v.  The  State,  14  Goo.  55  ;  2  Carter  (Ind.)  632.  The  right  to  order  the  sep- 
ilrate  examination  of  witnesses,  and  to  determine  the  course  of  the  .trial,  implies  the 
authority  to  commit  for  disobedience. 
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Leading  questions  not  allowed  in  examination  of  party's  own  witness. 
Leading  questions,  that  is,  such  as  instruct  a  witness  how  to  answer  on 

material  points,  are  not  allowed  in  the  examination  in  chief.  (1) 
*889     This  rule  *proceeds  partly  on  the  supposition  that  the  witness  is 

favorable  to  the  party  who  calls  him,  and,  accordingly,  it  is  relaxed, 
wherever  it  clearly  appears  that  the  witness  is  hostile,  or  that  a  more 
searching  mode  of  examining  him  is  necessary  to  elicit  the  truth.  (2)  A 
party  in  preparing  to  support  his  case  by  testimony,  has  the  opportunity 
of  examining  the  witnesses  before  the  trial,  and  of  producing  at  the  trial 
those  only,  whose  testimony  he  thinks  most  likely  to  serve  him — the 
assumption,  therefore,  that  the  witness  is  favorable  to  the  party  who  calls 
him,  is  not  unreasonable ;  and  in  practice,  the  fact  is  well  known  to  sup- 
port it. 

What  are  leading  questions.  Questions  are  objectionable  as  leading, 
not  only  when  they  directly  suggest  the  answer  which  is  desired,  but  also 
when  they  embody  a  material  fact,  and  admit  of  an  answer  by  a  simple 

(1)  See  Parkin  v.  Moon,  7  C.  &  P.  408.  The  policy  of  these  rules,  as  well  as  of  almost 
every  other  rule  of  the  English  Law  of  Evidence  is  attacked  by  Bentham.  See  Rationale 
of  Judicial  Evidence,  b,  3,  c.  3.  * 

Note  572. — A  question  to  a  witness  is  leading,  which  puts  into  his  mouth  the  words  to 
be  echoed  back,  or  plaitily  suggests  the  answer  which  the  party  wishes  to  get  from  him. 
People  v.  Mather,  4  Wtod.  239 ;  1  Stark.  Ev.  123.  Putting  it  in  the  alternative  form,  as 
whether  or  not  a  party  did  a  certain  act,  specifying  it,  does  not  remove  the  objection  to  a 
question  being  leading.  Thus,  in  prosecuting  the  defendant  as  a  conspirator  in  the 
abduction  of  one  W.  M.,  after  a  witness  for  the  people  had  stated  a  conversation  with 
the  defendant,  in  which  he  expressed  sympathy  with,  and  apologized  for  several  persons 
who  had  been  concerned  in  that  conspiracy,  and  a  hope  that  they  might  receive  pecuni 
ary  relief,  and  declaring  tliat  this  was  the  whole  conversation,  the  prosecuting  attorney 
then  proposed  to  ask  him,  whetlier  or  not  he,  in  substance  and  effect,  addressed  the  defend- 
ant as  one  of  those  conmrnid  in  the  transaction.  This  being  overruled,  the  proposition 
was  made  to  ask  how  he,  addressed  the  defendant  in  respect  to  his  being  on^  of  the  persons 
concerned.  This  was  also  overruled,  and  both  held  to  have  been  rightly  excluded.  Marcy, 
J.,  said,  "  It  is  a  mistake  to  suppose  such  only  is  a  leading  question,  to  which  yes  or  rw 
would  be  a  conclusive  answer."  The  People  v.  Mather,  4  Wend.  229,  247,  248  ;  Weber  v. 
Kingsland,  8  Bosw.  438,  4.39.  The  latter  question  was  overruled,  not  exactly  as  leading, 
but  mainly  because  it  assumea  the  fact  sought  to  be  proved  by  the  answer,  viz :  that  the 
defendant  had  been  addressed  as  one  of  the  abductors.  Id.  248,  249.  Whereas,  such  a 
question  cannot  be  put  even  on  oross-examiuafion.  Of  the  first  question  the  learned  judge 
further  remarked,  that  it  appeared  to  him  quite  similar  to  the  question  held  leading  by 
Lord  Ellenborough  in  Courteen  v.  Touse  (1  Camp.  43).  After  a  witness  had  testified  to 
all  he  knew  concerning  a  letter,  he  was  asked  if  it  had  anything  in  it  about  the  writer's 
being  offered  a  certain  price  for  an  article  of  merchandise.  In  either  case,  the  form  of  the 
question  intimated  the  answer  desired,  and  that  was  enough  to  fix  it  with  the  character 
of  leading.  On  trial,  whether  a  sale  at  auction  was  not  fraudulent,  one  Bower  testified  to 
conduct  deterring  bidders  ;  and  that  he  was  thereby  prevented  in  his  bids.  To  impeach 
Bower,  and  show  that  his  motive  for  not  bidding  was  different,  one  Miller  was  asked : 
Did  Bower  assign  to  you  as  the  reason  for  not  bidding  more,  that  he  could  buy  W.'s  land, 
&c.,  for  £3  per  acre,  &c.,  which,  in  his  opinion,  was  equally  good,  &c.  ?  Held  leading,  as 
indicating  the  desired  answer^  Tilghman,  C.  J.,  intimates  the  true  form  :  "  Whether  he 
had  heard  Bower  say  anything,  and  what,"  on  tlie  subject.  Snvder's  Lessee  v.  Snyder,  6 
Binn.  483,  589,  490.  '•  Did  V.  P,"  (the  prisoner)  "  strike  you  first  ?"  "  Did  V.  P.  stab  you  ?" 
"  Do  you  think  you  are  going  to  die?"  are  leading  questions ;  but  being  put  to  a  man  in 
articvio  mortis,  and  nearly  speechless  from  the  injury  he  had  received,  the  answers,  "yes 
sir,"  were  admitted  in  evidence  against  the  prisoner  on  his  trial  for  murdering  the  declar 
ant.  Vass  v.  The  Commonwealth,  3  Leigh,  786.  (See  also  Hopper  v.  Commonwealth  6 
Gratt.  684.) 

Note  573.— Snyder's  Lessee  v.  Snyder,  6  Binn.  483;  Sheeler  v.  Speer,  3  Binn  130- 
Doran  v.  Shaw,  8  Monroe,  413,  414;  (Hanson  v.  Kelly. '38  Maine,  456  ;  Stringfellow  v  The 
State,  26  Miss.  (4  Cush.)  157  ;  Long  v.  Steiger,  8  Texas,  460.) 

(2)  Note  574.— The  pernicious  influence  of  leading  questions  is  most  felt,  and  most  to 
be  feared,  when  the  object  of  an  inquiry  is  to  ascertain  the  details  of  a  conversation, 
admission  or  agreement;  and  more  rigor  is,  in  such  cases,  justified  in  confining  the 
direct  examination  to  its  appropriate  rules.  Per  Marcy,  J.,  in  The  People  v.  Mather  4 
Wend.  348.  (See  Evans  v.  Greene,  21  Miss.  (6  Bennett)  170  ;  Inglehart  v.  Jemesan  16 
Ul.  513;  Lee  v.  Tinges,  7  Md.  215.)  s  ".  ^o 
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negative  or  affirmative,  though  neither  the  one  nor  the  other  is  directly  sug- 
gested. In  this  case,  as  well  as  in  those  where  direct  leading  questions  are 
put,  the  evidence  so  drawn  from  the  witness,  is  not  his  genuine  unassisted 
testimony,  but  a  statement  artfully  contrived,  shaped  and  colored  by  pro- 
fessional skill,  with  a  complete  knowledge  of  the  facts  which  the  party  seeks 
to  establish.  If  such  a  mode  of  examination  were  allowed,  it  must  fre- 
quently happen  that  a  witness  would  not  state  the  whole  of  a  transaction, 
but  a  part  only  would  be  elicited,  and  that  to  serve  a  particular  purpose ; 
the  chance  also  of  detecting  discrepancies  in  false  or  erroneous  testimony 
would  be  much  diminished.  Nor  would  these  inconveniences  be  entirely 
removed  by  the  power  of  cross-examination,  which,  as  it  must  often  be 
conducted  without  any  previous  knowledge  of  the  answers  to  be  given  by 
the  witness,  is  not  a  connterbalance  to  the  facility  afforded  _  in  the  exami- 
nation in  chief,  of  presenting  a  selected  and  concerted  portion  only  of  the 
facts.  (1) 

*890  *Suggestive  questions.  If  this  reasoning  is  to  be  considered  as  the 
foundation  of  the  prohibition  of  leading  questions,  it  evidently  does 
not  apply  in  the  same  degree  to  a  question  suggestive  of  some  material  fact 
Wihich  the  witness  has  inadvertently  omitted  in  his  answers  to  an  examina- 
tion strictly  and  regularly  conducted.  No  rules,  however,  can  be  laid 
down  as  to  the  questions  which  such  a  state  of  things  might  permit ;  this 
part  of  the  administration  of  the  law  must  be  left  entirely  to  the  discretion 
of  the  presiding  judge,  who  will  consider  the  demeanor  of  the  witness,  the 
questioning  of  the  counsel,  and  all  the  other  circumstances  of  the  case. 

Introductory  questions.  Questions  which  are  intended  merely  as  intro- 
ductory, and  which,  whether  answered  in  the  affirmative  or  negative,  would 
not  be  conclusive  on  any  of  the  points  in  the  cause,  are  not  liable  to  the 
objection  of  leading.  If  it  were  not  allowed  to  approach  the  points  in  issue 
by  such  questions,  the  examination  of  witnesses  would  run  to  an  immoder- 
ate length.  For  example,  if  two  defendants  are  charged  as  partners,  a 
witness  may  be  properly  asked  such  a  question  as  this :  whether  the  one 
defendant  has  interfered  in  the  business  of  the  other  ?(2) 

Suggestion  to  help  memory.  When  an  omission  is  caused  by  want  of 
memory,  a  suggestion  may  be  permitted  to  assist  it.  Thus,  where  a  wit- 
ness, called  to  prove  the  partrtership  of  the  plaintiffs,  was  not  able,  at  the 
moment,  to  specify  the  several  names  of  the  partners.  Lord  Ellen- 
891     borough,  C.  J.,  ruled, (3)  that  there  was  *no  objection  to  asking  the 


* 


(1)  (A  question  is  objectionable,  when  an  affirmative  answer  to  it  implies  that  the 
witness  was  in  the  habit  of  acting  for  another  person  with  his  consent  and  approbation 
in  the  purchase  of  goods,  or  otherwise  furnishing  his  store  ;  the  answer  involves  a  con- 
clusion, the  very  issue  to  be  determined  by  the  jury.  Lee  v.  Tinges,  7  Md.  215.  But  the 
witness  may  give  an  answer  involving  a  legal  conclusion,  with  the  consent  of  the  opposite 
party,  manifested  by  his  failure  to  object.     Sterne  v.  The  State,  20  Ala.  43.) 

(2)  Nicholls  V.  Dowding,  1  Stark.  K.  81.  See  as  to  the  identification  of  the  person  of  a 
prisoner,  the  prisoner  being  pointed  out  to  the  witness,  and  the  witness  being  asked 
whether  that  is  the  person,  R.  v.  Watson,  2  Stark.  K.  128 ;  R.  v.  Beren^er,  Id.  129,  n. 

(See,  also,  the  following  cases  to  the  same  effect ;  Long  v.  Steiger,  8  Texas,  460  ;  Sadler 
V.  Murrah,  3  How.  (Miss.)  195  ;  People  v.  Mather,  4  Wend.  329.) 

(3)  Acerro  v.  Petroni,  1  Stark.  R.  100.  See  cases  in  which  plans  may  be  put  into  a 
witness's  hand,  R.  v.  Iladdon,  3  C.  &  P.  84;  Beamon  v.  EUice,  4  C.  &  P.  585. 

Note  575.  —  "  It  is  often  a  matter  of  extreme  dilHculty'  to  distinguish  such  questions  as 
ought  not  to  be  tolerated  because  they  are  leadins;,.from  those  whicli,  though  in  their  form 
leading,  are.  in  effect,  only  calculated  to  draw  the  mind  of  the  witness  to  the  subject  of 
inquiry."  Per  Marcy,  J.,  in  People  v.  Mather,  4  Wend.  247.  If  the  question  relate  to 
introductory  matter,  and  be  designed  to  lead  the  witness,  with  the  more  expedition, 
to  what  is  material,  it  is  captious  to  object,  even  if  it  be  leading.  Per  Marcy,  J.,  in  S.  C, 
p.  247,  848.  On  aci.  fa.,  to  repeal  a  patent  for  a  machine,  counsel  were  allowed  to  put 
into  the  hands  of  their  own  witness  a  drawing  of  a  machine,  which  machine  the  witness 
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witness  whether  certain  specified  persons  were  memhers  of  the  firm. 
There  are  other  cases  in  which  some  suggestion  may  he  allowed  to  he  given 
to  a  witness  —  as,  where  he  is  called  to  prove  a  delivery  of  goods,  consist- 
ing of  numerous  items,  or  delivered  at  various  times.  Such  cases  evidently 
do  not  fall  within  the  principle  which  prohibits  leading  questions. 

Unwilling  or  adverse  witness.  If  a  witness  should  appear  to  be  in  the 
interest  of  the  opposite  party,  or  unwilling  to  give  evidence,  the  court 
may  deem  it  right  to  relax  the  rule  against  leading  questions,  and  allow  the 
examination  in  chief  to  assume  something  of  the  form  of  cross-examination. 
It  is  entirely  in  the  discretion  of  the  judge  to  determine  how  far  he  will 
allow  the  examination  in  chief  to  be  by  leading  questions.  (1) 

Where  one  of  the  parties  is  examined  as  a  witness,  (2)  it  will  be  compe- 
tent to  the  counsel  of  the  opposite  party  to  cross-examine  him,  even 
though  he  has  not  given  evidence  on  his  own  behalf;  because,  as  party, 
he  must  be  considered  as  necessarily  adverse.  (3)     So,  upon  the  trial  of 

himself  had  made  (as  was  alleged),  though  the  drawing  was  not  made  by  him,  and  then 
to  ask  him  whether  he  had  such  a  recollection  of  the  machine  he  had  made  as  to  say  the 
drawing  was  correct ;  though  this  was  objected  to  as  a  lamping  way  of  leading  the  wit- 
ness. Bex  V.  Hadden,  1  Carr.  &  Payne,  184,  (In  an  action  for  work  and  materials, 
plumbing  work,  done  in  an  extensive  hotel  building,  under  a  special  contract,  containing 
plans  and  specifications,  it  was  held  admissible  as  introductory  evidence,  to  ask  the  archi- 
tect who  had  made  (from  the  original  plans,  copies  and  recollection)  plans  or  drawings  of 
each  story  or  floor,  showing  the  dimensions  of  every  part,  including  the  plumber's  work, 
if  such  plans  were  correct,  exhibiting  them  to  him,  one  by  one.  Though  leading,  the 
questions  are  proper,  as  mere  inducement.  Stuart  v.  Binsse,  10  Bosw.  436 ;  see  post,  p. 
918,  as  to  how  far  such  writings  or  memoranda  may  be  used.)  So,  in  an  action  for  negli- 
gent driving,  a  plan  of  the  street,  pavement,  turnings  and  corners,  &c.,  would  be 
unobjectionable;  but  the  supposed  position  of  the  carriages  would  be  too  leading.  Bea- 
mon  V.  EUice,  4  Carr.  &  Payne,  585.  And  where  a  fact,  however  material,  is  to  be 
determined  by  inspection,  as  where  you  would  identify  a  person  in  court  as  one  concerned 
in  a  felony,  fraud  or  other  act,  you  may  point  him  out  to  the  witness  and  ask,  is  that  the 
person  ?  De  Benger's Case,  1  Stark.  Ev.  124,  note  u;  %  Stark.  Rep.  129,  note  a;  Watson's 
Case,  2  Stark.  Hep.  128,  S.  P.  So  you  may,  in  general,  show  the  witness  a  paper,  and 
ask,  after  the  proper  preliminary  questions,  is  that  A.'s  handwriting?  In  cases  of  conver- 
sations, admissions  or  agreements,  you  may  draw  the  witness's  attention  to  the  subject, 
occasion,  time,  place,  person,  and  ask  directly  whether  such  a  person  said  anything  on  the 
subject  thus  brought  under  his  attention,  .^d,  if  answered  yes,  then  what  did  he  say  ? 
But,  beyond  this,  you  ought  not  to  go  in  such  and  the  like  cases,  until  the  court  see  that 
j'bur  witness  is  unwilling.  1  Stark.  Ev.  124,  135,  note  u;  3  ,Ev.  Poth.  265,  266;  per 
Marcy,  J.,  in  The  People  v.  Mather,  4  Wend.  438.  All  questions  are,  in  one  sense,  lead- 
ing. The  legal  sense,  however,  comprehends  only  such  as  lead  directly  on  the  main  point 
of  inquiry. 

(1)  R.  V.  Murphy,  8  C.  &  P.  806  ;  Bastin  v.  Carew,  By.  &  Mo.  127 ;  B.  v.  Chapman,  8  C. 
&  P.  558. 

(3)  Under  the  14  &  15  Vict.  c.  99.     See  Introd.  Chap,  to  Vol.  I. 

(3)  See  Clarke  v.  Saffery,  1  B.  &  Mo.  126,  where  power  to  examine  the  parties  had  been 
given  under  an  issue  directed  by  the  Court  of  Chancery. 

Note  576. — Considerable  discretion  is  left  to  a  judge,  who  presides  at  a  trial,  in  regu- 
lating and  controlling  the  examination  of  witnesses ;  and  the  Supreme  Court  are  cautious 
to  avoid  encroaching  upon  the  proper  exercise  of  this  discretion,  unless  an  established 
rule  of  law  be  violated.  Per  Marcy,  J.,  in  People  v.  Mather,  4  Wend.  347.  In  passing 
on  these  questions,  the  court  are  to  regard,  in  some  measure,  the  inclinations  of  the  wit- 
Besses,  as  well  as  the  subject  matter  to  which  the  question  relates.  If  it  be  apparent  that 
the  witness  is  in  the  interest  of  the  party  adverse  to  the  party  calling  him,  or  unwilling 
to  give  evidence,  the  court  will  be  justified  in  going  so  far  as  to  permit  the  direct  exam- 
ination to  take  the  character  of  a  cross-examination.  Per  Marcy,  J.,  in  The  People  v. 
Mather,  4  Wend.  347  ;  per  Hosmer,  C.  J.,  in  Stratford  v.  Sandford,  9  Conn.  E.  284 ;  (Weber 
V.  Kingsland,  8  Bosw.  415,  438,  439.)  There  Is,  no  doubt,  an  essential  difference  between 
a  direct  and  cross-examination ;  and  the  court  ought  not,  except  in  peculiar  cases,  to 
permit  the  former  to  assume  the  character  of  the  latter.  Per  Marcy,  J.,  in  The  People  v. 
Mather,  4  Wend.  348.  Yet,  on  this  hes,d,  there  can  be  no  "  peremptory  and  exclusive 
rule ;  but  it  is  always  subject  to  the  court's  discretion ;  and,  in  all  events,  is  not  a  ground 
for  a  new  trial."  Stratford  v.  Sandford,  9  Conn.  B.  275,  276.  284.  The  exception  to  the 
rule  is  allowed  on  the  general  ground  of  the  witness  appearing  unwilling  to  depose  in 
favor  of  the  party  by  whom  he  is  adduced.    This  unwillingness  is  to  be  decided  by  the 
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*892  an  *issue  devisavit  vel  non,  from  the  Court  of  Chancery,  in  which, 
by  the  practice  of  that  court,  the  plaintiff  is  compelled  to  call  all 
the  attesting  witnesses  to  the  will,  if  one  of  the  attesting  witnesses  gives 
evidence  adverse  to  the  plaintiff,  his  counsel  may  put  questions  to  the  wit- 
ness in  the  nature  of  a  cross-examination.  (1)  But,  in  general,  the  fact  of 
a  witness  being  an  unwilling  or  adverse  witness,  is  to  be  ascertained  by  the 
nature  of  his  evidence,  his  manner  of  answering,  and  his  demeanor,  before 
the  unrestricted  power  of  leading  can  be  given;  it  is  not  enough,  for 
instance,  in  a  prosecution,  that  the  witness  is  intimate  with  the  prisoner — or 
that  he  has  been  informed  against  by  the  prosecutor — to  justify  the  counsel 
in  beginning  at  once  with  cross-examination.  (2) 

*893  *Leading  for  the  purpose  of  contradicting  a  former  witness.  It 
seems  doubtful  to  what  extent  leading  questions  mny  be  put  in  an 
examination  in  chief,  when  the  object  is  to  prove  that  another  witness, 
examined  on  the  opposite  side,  has,  on  some  former  occasion,  made  a  differ- 
ent and  contradictory  statement.  (3)  If,  for  example,  a  witness,  on  cross- 
examination,  were  to  deny  that  he  ever  gave  a  different  account  of  the 
transaction,  or  that,  in  conversing  upon  the  subject  with  a  third  person,  he 
used  certain  words  or  expressions  imputed  to  him,  it  is  a  question  whether 

judge,  and  commonly  according  to  his  impression  of  the  witness's  demeanor  at  the  trial. 
The  situation  of  the  witness,  and  the  inducements  which  he  may  have  for  withholding  a 
fair  account,  are  also  very  proper  circumstances  to  be  taken  into  consideration  in  forming 
this  decision.  A  soA  will  not  be  very  forward  in  stating  the  misconduct  of  his  father,  of 
which  he  has  been  the  only  witness  ;  a  servant  will  no,  in  an  action  against  his  master, 
be  very  ready  to  acknowledge  the  nugligence  committed  by  himself.  Perhaps  the  prin- 
ciple which  requires  a  party  to  abide  by  the  whole  of  what  his  own  witness  has  sworn, 
or  wholly  to  abandon  it,  is,  in  this  case,  subject  to  an  exception ;  for  there  certainly  Is  no 
testimony,  the  veracity  of  which  Is  less  suspicious,  than  the  admission  extorted  from  an 
unwilling  witness  ;  arid  it  would  materially  prejudice  the  interests  of  justice,  if  a  witness 
of  this  description  could  place  the  party  producing  him  in  the  dilemma  of  either  aban- 
doning the  benefit  of  the  truth,  which  has  been  with  difficulty  obtained,  or  adopting  all 
the  falsehood  which  the  witness  may  have  the  iniquity  to  mix  up  with. 

The  proper  course  seems  to  be,  to  regard  the  testimony  of  an  unwilling  witness  in  the 
same  light  as  that  of  a  witness  adduced  by  the  adveise  party,  respecting  which,  it  is  a 
settled  principle,  that  you  may  believe  what  makes  against  his  point  who  swears,  witliont 
believing  what  makes  for  it.  3  Ev.  Poth.  3Q7.  The  learned  writer  refers  us  to  the  testi- 
mony of  the  master  of  the  ship,  and  the  mknner  in  which  it  was  treated  by  Lord  Mans- 
field, in  Bermon  v.  Woodbridge  (Dougl.  781),  as  illustrating  the  proportion  in  which  y*i 
may  believe  and  disbelieve  an  adverse  witness.  Vide  Id.  783,  788.  The  master  there  was 
not  a  witness  for  the  party  who  sought  to  separate  his  testimony.  But  the  rule  that  you 
must  take  the  whole,  or  reject  the  whole  of  your  own  witness's  testimony,  is  by  no  means 
so  unyielding  as  the  learned  commentator  seems  to  suppose.  In  an  ordinary  case,  you 
may  contradict  your  own  witness  as  to  one  fact,  and  yet  retain  his  testimony  as  to  another. 
Post,  in  these  notes ;  Bradley  v.  Ricardo,  8  Bing.  57 ;  per  Livingston,  J,,  in  Stokes  v. 
Mowatt,  1  U.  S.  La*'  Journ.  305,  335,  826.  The  contrary  was  probably  understood  to  be 
the  rule  when  Mr.  Evans  wrote. 

The  question  must  clearly  be  objected  to  at  the  time,  on  account  of  its  leading  char- 
acter, or  it  is  no  ground  for  a  Subsequent  objection.  This  was  held  of  a  question  put  on 
taking  a  deposition.  It  not  being  objected  to  at  the  time  of  the  examination,  held  that  it 
was  too  late  to  raise  the  objection  at  the  trial.  Sheeler  v.  Speer,  3  Binn.  130  ;  Strickler 
V.  Todd,  10  Serg.  &  Rawle,  63.  In  ordinary  mxie  voce  examinations,  this  question,  as  to 
the  necessity  of  objecting,  becomes  less  material,  since,  as  we  have  seen  by  various  cases, 
the  question  is  under  the  absolute  and  iinal  control  of  the  judge,  and  cannot  bo  made  the 
foundation  for  a  new  trial  or  writ  of  error. 

(The  examination  of  a  witness  is  so  much  under  the  control  of  the  court,  that  the  pro- 
priety of  permitting  leading  questions  has  been  frequently  held  to  be  a  matter  of 
discretion  with  the  presiding  judge  (Yorke  v.  Pease,  2  Gray  (Mass.),  382  ;  State  v.  Lull, 
37  Maine,  240) ;  it  is,  however,  a  legal  discretion  which  may  be  reviewed  (Parsons  v. 
Bridgham,  34  Maine,  240) ;  but  will  be  corrected  only  in  a  clear  case.  Steene  v.  Ayles- 
worth,  18  Conn.  244 ;  Budlong  v.  Van  Nostrand,  24  Barb.  25  ;  Moody  v.  Rowell,  17  Pick. 
498  ;  Clieeney  v.  Arnold,  18  Barb.  434. 

(1)  Bowman  v.  Bowman,  2  Mo.  &  R.  501. 

■"  I  R.  V.  Ballty,  8  C.  &  P.  745.    And  see  R.  v.  Farr,  Id.  768. 
I  See-infra,  Sect.  3. 
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it  -would  be  competent  to  the  counsel  in  examining  the  thii-d  person  in  chief 
as  his  witness  for  the  purpose  of  contradicting  the  former  witness,  to  ask 
him,  in  the  first  instance,  whether  the  former  witness,  in  conversing  with 
him,  said  so  and  so,  or  used  such  and  such  expressions.  This  form  of  put- 
ting the  question  is  certainly  not  uncommon,  and  frequently  passes 
without  objection.  But  a  very  little  consideration  will  show  that  such  a 
leading  question  is  irregular.  (1)  For,  in  the  first  place,  it  must  evidently 
be  quite  unnecessary  to  lead  the  witness  to  such  a  length ;  it  would  be 
sufficient  to  lead  him  up  to  the  subject  of  the  conversation  ;  and,  that  being 
done,  the  most  regular  course  would  be,  to  inquire  generally,  what  the 
former  witness  said,  or  what  account  he  gave,  relative  to  the  transaction  in 
question — ^thus  leaving  him,  as  in  fairness  he  ought  to  be  left,  to  the  use  of 
his  own  memory.  If  the  witness  has  a  distinct  rec/)llection  of  the  conversa- 
tion, and  of  the  representation  made  by  the  other  person,  whose  account  is 
now  disputed,  he  requires  only  to  have  his  attention  directed  to  the  subject, 
to  enable  him  to  speak  what  he  knows ;  if  he  has  not  that  distinct  recollec- 
tion, he  is  ill  qualified  to  contradict  the  other  witness,  as  to  the  expressions 
supposed  to  have  been  used  by  him  ;  in  other  words,  he  is  incompetent  for 
the  purpose  for  which  he  is  called.  The  plea  of  necessity,  therefore,  alto- 
gether fails.  But  the  principal  objection  to  such  leading  questions  appears 
to  be,  that  they  suggest  the  desired  answer  so  broadly  and  obviously,  that 
a  witness  of  the  dullest  intellect  and  weakest  memory  can  hardly  fail  to 
take  the  hint,  and  may  easily  shape  his  evidence,  if  he  is  so  disposed,  as  may 

best  serve  the  interest  and  wishes  of  the  party  who  calls  him. 
*894     In  effect,  the  question  puts  into  the  mouth  of  *the  witness  the  very 

words  which  he  is  to  echo  back  either  in  the  affirmative  or  in  the 
negative — thus  supplying  a  forgetful  witness  with  a  false  memory,  and  an 
artful  witness  with  a  prompt  and  concerted  answer.  Is  there,  then, 
anything  in  the  nature  of  this  particular  case  which  ought  to  exempt  it  from 
the  general  rule  applicable  to  examinations  in  chief?  On  the  contrary,  if 
there  is  any  case  in  which  that  general  rule  against  leading  ought  to  be 
sti-ictly  maintained,  it  is  the  one  now  under  consideration,  where  a  witness 
is  called  for  the  purpose  of  proving  the  account  given  by  another  witness  to 
be  inconsistent  with  some  former  statement,  supposed  to  have  been  made 
by  him.  Whethll-  the  question  at  issue  between  the  two  witnesses  is  a 
question  of  credit,  or  whether  it  is  to  be  considered  rather  as  a  question  of 
mere  memory,  leading  is,  in  either  point  of  view,  equally  objectionable. 

If  it  is  a  question  of  memory,  the  only  fair  way  of  trying  it  is  by  allow- 
ing the  witness  to  speak  for  himself  unprompted,  as  his  own  memory  may 
suggest.  If  the  question  is  one  of  credit,  then  it  is  undoubtedly  due  to  the 
witness  whose  veracity  is  impeached  that  the  contradictory  statement,  sup- 
posed to  have  been  made  .by  him,  should  be  distinctly  proved,  without  the 
aid  of  leading  and  without  any  undue  influence.  Upon  the  whole,  there- 
fore, the  most  unexceptionable  and  proper  course  appears  to  be,  to  ask 
the  witness,*  who  is  called  to  prove  a  contradictory  statement  made  by 
another  witness,  what  that  other  witness  said  relative  to  the  transaction  in 
question,  and  not  in  the  first  instance  to  ask,  in  the  leading  form,  whether 

(1)  Note  577.  —  This  was  distinctly  held  in  Snyder's  Lessee  v.  Snyder  (6  Binn.  483)  as 
will  be  seen  by  the  statement  of  that  case,  for  another  purpose,  ante,  note  572.  See  also 
ante,  note  574.  (When  a  witness  is  called  upon  to  give  the  conversation  of  a  deceased 
person,  he  must  do  so  as  near  as  possible  in  the  language  used  by  him  ;  and  at  all  events, 
he  must  give  the  facts  stated  by  him,  and  not  mere  conclusions.  Evans  v.  Greene,  31 
Mis.  (6  Bennett)  170.  And  there  is  no  reason  why  a  witness  called  to  contradict  another 
should  not  be  held  to  the  same  rule  ;  the  answer  of  a  witness  which  is  not  pertinent  to  the 
issue  or  not  material,  cannot  be  contradicted  by  otheT  witnesses.  Harrington  v.  Lincoln, 
2  Gray  (Mass.)  133  ;  Leavy  v.  Dearborn,  19  N.  H.  351  ;  Cornelius  v.  Commonwealth,  15  b'. 
Mon.  539.  Where  one  party  calls  his  adversary  as  a  vritness,  he  cannot  prove  contradic- 
tory statements  made  on  a  former  trial  to  impeach  him.  Pickard  v.  Collins,  23  Barb.  444.) 
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he  said  so  and  so,  or  used  such  and  such  expressions.  (1)  After  an  answer 
has  been  given  to  such  inquiry,  it  may  be  proper,  for  the  purpose  of  making 
the  contradiction  more  complete,  to  ask  whether  the  former  witness  has,  or 
has  not,  used  the  expressions  imputed  to  him. 

In  the  case  of  Courteen  agt.  Touse,(2)  one  of  the  witnesses  of  the  plain- 
tiff, having  been  cross-examined  as  to  the  contents  of  a  letter  received  by 
him  from  the  plaintiff  (which  letter  had  been  lost),  and  having  mentioned 
in  his  cross-examination  some  particular  expressions  as  part  of  the  con- 
tents, witnesses  were  called  on  the  part  of  the  defendant  to  speak  to  the 
contents  of  the  same  letter,  and  Lord  EUenborough,  0.  J.,  allowed  the 
defendant's  counsel  to  ask  one  of  the  witnesses,  who  had  first  stated  all  he 
had  recollected  of  the  letter,  whether  it  contained  the  particular  words  and 
expressions  as  represented  by  the  plaintiff's  witnesses.  Here  the  object  of 
the  cross-examination  was  (not  as  in  the  case  above  supposed,  to  show  that 
a  former  witness  had  given  two  different  representations  of  the  same  trans- 
action, but)  to  ascertain  a  material  fact  in  the  case  by  means  of  the 
plaintiff's  letter ;  and  as  the  plaintiff's  witness  had  stated  what  he  conceived 

to  be  the  language  of  the  letter,  and  the  defendant's  witness  on  the 
*895     *  other  side  had  given  his  account  of  its  contents,  it  then  became 

perfectly  reasonable  to  allow  the  question,  whether  the  letter  con- 
tained particular  expressions,  as  represented  by  the  witness  on  the  other 
side,  or  any  to  that  effect.  Lord  EUenborough,  C.  J.,  held,  "that  after 
exhausting  the  witness's  memory  "  (not,  however,  by  leading  questions,  but 
by  examining  him  in  the  regular  manner),  "the  witness  might- then  be 
asked  whether  it  contained  a  particular  passage  recited  to  him,  which  had 
been  sworn  to  on  the  other  side, — for  otherwise  it  would  be  impossible  ever 
to  come  to  a  direct  contradiction."  (3) 

Gross-examination.  The  power  of  cross-examination  is  generally  allowed 
to  afford  one  of  the  best  securities  againt  incomplete,  garbled,  or  false  evi- 
dence ;  great  latitude,  therefore,  is  allowed  in  the  mode  of  putting  questions." 
(4)     The  rule,  however,  is  subject  to  certain  limitations,  with  respect  to  the 

(1)  See  Edmonds  v.  Walter,  3  Stark.  R.  8 ;  Hallett  v  Cousens,  2  Mo.  &  R.  238. 

(2)  1  Camp.  43. 

(3)  (In  regard  to  a  fact  of  knowledge,  the  witness  may  be  frequently  asked  a  direct  and 
leading  question.  Wilson  v.  McCuUough,  23  Penn.  State  R.  440.  In  this  case  these 
questions  were  held  admissible:  "  vVas  it  or  was  it  not  made  known  to  the  board  of 
directors,  at  any  time,  by  J.  W.  or  any  one  else,  that  the  property  which  J.  W.  offered  to 
mortgage  had  been  previously  deeded  by  himself  and  wife  to  any  one  else  ?"  "  Had  you 
or  not,  as  a  director,  any  knowledge  that  W.  and  wife  had  made  a  deed  for  the  property 
to  any  one  before  he  mortgaged  It  to  the  bank?"  See  also  Sexton  v.  Brock,  15  Ark.  345  ; 
Commonwealth  v.  Wilson,  1  Gray,  337.  Witness  cannot,  in  general,  be  asked  whether  a 
thing  could  h%ve  happened  without  his  knowledge;  he  should  state  the  facts  and  his 
means  of  knowledge.    Butler  v.  The  Cornwall  Iron  Co.,  32-Conn.  335.) 

(4)  Sir  William  Blackstone  has  referred,  in  his  Commentaries  (b.  3,  c.  23),  to  a  well- 
known  passage  in  Quintilian,  which  gives  the  following  suggestions  on  the  art  of  cross- 
examination  ;  "  Primum  est,  uosse  testem.  Nam  timidus  terreri,  stultus  decipi,  iracundus 
concitari,  arabitiosus  inflari,  longus  protrahi  potest ;  prudens  vero  et  constans  vol  tanquam 
inimicus  et  pervicax  dimittendus  statim,  vel  non  interrogatione,  sed  brevi  interlocutione 
patroni,  refutandus  est :  aut  aliquo,  si  continget,  urbane  dicto  refrigerandus  ;  aut,  si  quid 
In  ejus  vitam  dici  poterit,  infamia  crlminum  destrueudus.  Probos quosdam  et  verccundos 
non  aspere  incessere  profuit ;  nam  saepe  qui  adversus  insectautem  pugnasseut,  modestia 
mitigantur.  Omnis  autem  interrogatio  aut  in  causa  est,  aut  extra  causam,  In'  causa 
(sicut  accusatori  prsecepimus),  quoque  patronus  altius,  unde  nihil  suspecti  sit,  repetita 
percontatione,  priora  sequentibus  applicando,  saape  eo  perducit  homines,  ut  invitls,  quod 
prosit,  extorqueat.  Ejus  rei,  sine  dubio,  nee  disciplina  uUa  in  scholis,  nee  exercitatio 
traditur  ;  et  naturali  magis  acumine  aut  usu  contingit  hsec  virtus.  *  *  Mctra  causam  qno- 
que  multa,  quo?  prosint,  rogari  solent  de  vita  testium  aliorum,  de  sua  quisque — si  turpitudo, 
si  humilitas,  si  amicitia  accusatoris,  si  inimicitiEe  cum  reo,  in  quibus  aut  dicant  aliquid 
quod  prosit,  aut  in  mendacio  vel  cupiditate  loedendi  deprehendantur.  In  primis  inter- 
rogatio debet  esse  circumspecta ;  quia  multa  contra patronosvenuste  testis  Bteporespondet, 
eique  praecipue  vulgo  favetur.  Turn  verbis  quam  maxime  ex  medio  sumptis ;  ut  qui 
rogatur  (is  autem  est  saspius  et  imperitus)  intelligat,  aut  ne  intelligere  so  neget,  quod 
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« 
relevancy  of  the  questions  to  the  matters  in  issue,  and  with  reference  to 
the  examination  in  chief 

Before  entering   upon   cross-examination,  a  preliminary   question   may 

arise  whether  the  witness  has  so  far  given  evidence  in  chief  as  to 
*896     entitle  *the  opposite  party  to  cross-examine.     If  a  witness  is  called 

by  a  pai'ty  merely  for  the  purpose  of  producing  a  written  instrument 
belonging  to  the  party,  which  is  to  be  proved  by  another  witness,  he  need 
not  be  sworn,  and,  if  he  is  not  sworn,  he  will  not  be  subject  to  cross-exam- 
ination. (1) 

interrogantis  non  leve  frigus  est."  Quintil.  Inst.  Orat.  lib.  v.  c.  7.  Upon  this  subject  the 
reader  may  be  referred  to  Alison's  Practice,  p.  546  ;  and  to  Evans  on  cross-examination,  in 
his  edition  of  Pothier,  Vol.  II,  p.  233. 

(1)  Davis  V.  Dale,  M.  &  M.  514,  515  ;  Perry  v.  Gibson,  1  A.  &  E.  48 ;  Summers  v.  Mose- 
ley,  2  C.  &  M.  477  ;  Rush  v.  Smith,  1  C,  M.  &  R.  94 ;  Read  v.  James,  1  Stark.  R.  132  ;  R. 
V.  Murlis,  M.  &  M.  515. 

Note  578. — The  witness  may  be  compelled  to  produce  the  writing  or  paper,  which  he 
has  thus  been  required  to  bring  forward,  without  being  sworn.  Davis  v.  Dale,  1  Mood. 
&  Malk.  514.  S.  C,  4  Carr.  &  Payne,  335  ;  Somers  v.  Moseley,  4  Tyr.  158  ;  2  Crora.  &  M. 
477;  Perry  V.  Gibson,  1  Adol.  &  Ellis,  48.  On  an  indictment  for  perjury,  a  sheriff's 
officer  had  been  subpoenaed  to  produce  a  warrant  of  the  sheriff;  and  after  argument  he 
was  ordered  to  do  so  without  being  sworn.  Murlis'  Case,  1  Mood.  &  Malk.  515.  See 
further  in  respect  to  the  same  subject,  Rush  v.  Smith,  1  Orom.,  M.  &  R.  94;  Rose.  Cr.  Ev. 
128.  The  above  cases  may  be  consulted  as  showing  in  what  Instances,  and  how  far  a 
person  subpoenaed  to  produce  a  paper,  and  sworn  for  that  purpose,  may  be  cross-examined. 
See  likewise  Wood  v.  Connell,  2  Whart.  R.  542,  562. 

As  to  the  attachment  for  not  obeying  the  suipana  duces  tecum,  see  supra,  notes  531 
and  555.  There  seems  to  be  no  distinction,  in  principle,  between  compelling  a  witness  to 
produce  a  document  in  his  possession,  under  a  subpcena  duces  tecum,  in  a  case  where  the 
party  calling  him  has  a  right  to  use  the  document  in  evidence,  and  compelling  him  to 
give  testimony  when  the  facts  lie  in  his  own  knowledge.  A  svipcena  duces  tecum  is  now 
regarded  as  a  writ  of  compulsory  obligation,  which  the  court  has  power  to  issue,  and 
which  the  witness  is  bound  to  obey ;  and  obedience  to  it  will  be  enforced  by  proper 
process  to  compel  the  production  of  the  paper,  when  the  witness  has  no  lawful  or  reason- 
able excuse  for  withholding  it.    Per  Shaw,  C.  J.,  in  Bull  v.  Loveland,  10  Pick.  9,  14. 

See  United  States  v.  Reyburn,  6  Peters's  R.  3-")2,  356. 

Production,  when  Co.mpellbd. — The  question  whether  the  witness  is  bound  to 
obey  the  subpcena  by  the  production  of  the  paper,  is  one  for  the  court,  after  the  witness 
has  been  sworn,  or  has  been  brought  up  on  an  attachment.     See  supra,  note  531. 

Under  what  circumstances  a  witness  is  bound,  upon  process  of  this  character,  to  pro- 
duce a  paper  or  document  in  his  possession,  has  frequently  been  the  subject  of  consider- 
ation by  the  courts.  The  analogy  adverted  to  in  the  text  seems  in  the  main  a  safe  guide 
on  questions  of  this  sort ;  for  as  evei;y  man  is,  in  furtherance  of  justice,  bound  to  disclose 
all  the  facts  within  his  knowledge  which  do  not  tend  to  his  crimination ;  upon  the  very 
same  principle  it  should  seem  he  is  likewise  bound,  as  a  general  rule,  to  produce  such 
documents  as  are  essential  to  the  discovery  of  truth  and  the  great  ends  of  justice.  But 
as  he  is  protected  from  answering  questions,  the  answers  to  which  may  subject  him  in 
penal  responsibility,  so  he  ought  not  to  be  compelled  to  produce  any  document  in  his 
possession,  where  the  production  would  be  attended  with  similar  consequences.  2  Stark. 
Ev.  87  (6th  Am.  ed.)  In  this  view,  our  observations  and  citations  of  authority  respecting 
the  privilege  of  witnesses,  extending  from  notes  588  to  597,  may  be  made  available 
on  the  present  subject. 

The  analogy,  however,  according  to  several  English  decisions,  is  not  perfect.  "  There 
seems,  in  one  respect,"  says  Mr.  Starkie,  "  to  be  a  distinction  between  compelling  a  wit- 
ness to  answer  orally,  and  obliging  him  to  produce  a  written  document.  He  must 
answer  questions,  although  the  answer  may  render  him  civilly  responsible  ;  but  it  seems 
he  is  not  compellable  to  produce  title  deeds  or  any  other  documents  which  belong  to  him, 
where  the  production  might  prejudice  his  civil  rights.  And  this  is,  as  it  seems,  a  rule 
of  legal  policy,  founded  upon  a  consideration  of  the  great  inconvenience  and  mischief  to 
individuals  which  might  and  would  result  to  them  from  compelling  them  to  disclose 
their  titles,  by  the  production  of  their  title  deeds  or  other  private  documents."  1  Starkie's 
Ev.  87  (6th  Am.  ed.)  Accordingly,  in  Rex  v.  Hunter  (3  Carr.  &  "Payne,  591),  after  a  bill 
of  indictment  had  been  presented  to  a  gi-and  jury  for  forging  a  deed,  the  grand  jury 
came  into  court  and  stated  that  a  lady,  who  was  a  witness  on  the  indictment,  had 
*897  refused  *to  produce  certain  deeds,  which  it  was  material  for  the  grandjury  to  see ; 
neither  of  them,  however,  being  the  deed  alleged  to  have  been  forged ;  and  the 
question  was  put  to  the  court  whether  she  could  be  compelled  to  produce  them.  Mr. 
Justice  Park,  after  conference  with  his  associate,  told  the  grand  jury,  that  if  these  deeds 
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formed  part  of  the  evidence  of  this  lady's  title  to  any  part  of  her  own  estate,  they  could 
not  compel  her  to  produce  them ;  but  that  if  it  should  appear  they  did  not  relate  to  the 
title  of  any  part  of  her  estate,  then  she  was  bound  to  produce  them.  See,  also,  S.  P., 
Pickering  v.  Noyes,  1  Carr.  &  Payne,  262  ;  Roberts  v.  Simpson,  3  Stark.  Rep.  203.  Also, 
see  Doe  dem.  Courtail  v.  Thomas,  9  Barn.  &  Cress.  288,  per  Tenterden,  C.  J. ;  Harris  v. 
Hill,  Dowl.  &  Ryl.  N.  P.  Cas.  17.  One  who  has  advanced  money  on  a  lease,  and  who 
holds  it  as  his  security,  is  not  bound  to  produce  it-  under  a  subpana  duces  tecum.  Mills 
V.  Oddy,  6  Carr.  &  Payne,  738.  A  person  having  a  lien  merely  on  papers,  may  be  com- 
pelled, notwithstanding  this,  to  produce  them  ;  but  if  he  fears  they  will  be  abstracted,  he 
is  allowed  to  stand  by  and  watch  in  court  while  they  are  in  use.  Thompson  v.  Mosley,  5 
Carr.  &  Payne,  501. 

Where  a  witness,  called  to  produce  an  assignment,  objected  to  doing  so,  on  the  ground 
that  he  held  it  as  security  and  the  production  of  it  would  afifect  his  interest,  Abbott,  C.  J., 
refused  to  compel  him.  A  question  was  reserved  as  to  the  propriety  of  the  refusal,  but 
the  court  waived  it,  and  disposed  of  the  case  upon  other  grounds.  Schlencker  v.  Moxer, 
3  Barn.  &  Cress.  789  ;  S.  C,  5  Dowl.  &  Ryl.  747.  A  kindred  principle  has  been  acted  upon 
in  Massachusetts.  There,  an  action  was  brought  upon  a  promissory  note,  which  was  in 
the  hands  of  W.,  a  third  person.  W.  was  served  with  a  subpcena  duces  tecum  on  the  part 
of  the  plaintiffs,  requiring  him  to  produce  it ;  but  this  he  declined  doing  unless  ordered 
by  the  court.  He  testiiied  that  the  defendant,  a  mechanic,  assigned  his  property  to  him 
(W.),  who  was  a  creditor,  and  that  the  plaintiffs  and  the  other  creditors  put  their  demands, 
including  the  note  in  question,  into  his  (W.'s)  hands  for  collection,  under  an  agreement 
that  he  (W.)  might  furnish  stock  to  the  defendant  to  work  up  for  tlie  benefit  of  the 
creditors,  and  that  the  proceeds  of  all  the  property  should  be  applied  first  to  the  repayment 
of  the  advances  made  by  the  witness,  and  the  surplus  to  the  demands  of  the  creditors  ;  he 
further  testified  that  a  large  sum  was  due  him  on  account  of  such  advances.  The  court 
expressed  themselves  clearly  of  opinion,  that  under  these  circumstances  the  witness  had 
such  an  equitable  interest  in  the  note,  and  such  a  right  to  the  custody  of  it,  that  he  ought 
not  to  be  compelled  to  produce  it  for  the  purpose  required,  viz :  that  of  maintaining  the 
suit,  and  thereby  fixing  a  lien,  by  attachment,  upon  the  funds  placed  in  Ms  hands  for 
the  common  benefit  of  all  the  creditors.  Bull  v.  Loveland,  10  Pick.  R.  9,  15.  In  South 
Carolina,  a  security  in  a  sheriff's  bond  was  compelled  to  produce  the  books  of  his  principal 
(who  had  died  insolvent)  on  a  suhpana  duces  tecum,  notwithstanding  he  was  apprehensive 
of  danger  to  himself  from  the  production  in  the  way  of  suits  upon  the  bond.  Hawkins' 
Ex'r  V.  Sumpter,  4  Dess.  Eq.  R.  446.     See  S.  C,  Id.  103. 

The  privilege,  however,  in  the  cases  mentioned,  is  that  of  the  witness,  who  may  refuse 
the  production  or  not ;  counsel  cannot  raise  the  objection.  Mills  v.  Oddy,  6  Carr.  & 
Payne,  728. 

Attorneys  and  solicitors,  who  hold  the  papers  of  their  clients,  cannot  be  compelled,  under 
a  subpoena  duces  tecum,  to  produce  them  in  a  controversy  between  third  persons,  except 
where  their  clients  would  be  compelled.  Mills  v.  Oddy,  6  Carr.  &  Payne,  728,  per  Park, 
B. ;  1  Stark  Bv.  87,  88  (6th  Am.  ed.)  See  ante.  Vol.  I,  notes  62  to  7] ,  for  various  cases  in 
which  this  doctrine  has  been  applied;  also  ante,  note  171  ;  Bottomley  v.  Usborne,  Peak. 
Add.  Cas.  101;  Bate  v.  Kinsey,  1  Crom.,  M.  &  R.  38;  S.  C,  in  note  a  to  Mills  v.  Oddy, 
supra;  Bateson  v.  Hartsink,  4  Esp.  R.  43  ;  Harris  v.  Hill,  Dowl.  &  Ryl.  N.  P.  Cas.  17; 
Fury  V.  Smith,  1  Hud.  &  Brooke,  749.  In  respect  to  this  privilege,  as  it  regards  the  clerks 
of  solicitors  and  attorneys,  see  ante,  notes  66,  67,  68,  69,  70,  72,  73,  74 ;  Mills  v.  Oddy  6 
Carr.  &  Payne,  728. 

But  where  the  client  would  be  compelled  to  produce  papers  under  tlys  subpoena,  his 
attorney  may  in  like  manner  be  compelled  when  they  are  in  his  custody.  Doe  dem. 
CourtaiL  v.  Thomas,  9  Barn.  &  Cress.  288.  And  in  such  case  it  is  no  protection  to  the 
attorney  that  he  received  the  papers  confidentially.  Id.  Otherwise,  however,  where  he 
is  the  attorney  for  the  party  whose  cause  is  on  trial,  and  j-eceived  the  papers  confideutially 
in  that  character.  See  ante.  Vol.  I,  note  69  ;  Durkee  v.  Leland,  4  Verm.  R.  612.  But  see 
John  v.  John,  1  Wright's  R.  584,  585,  586.  Nor  can  he  then  be  obliged  to  testify  to  the 
contents.  Dale  v.  Livingston,  4  Wend.  558 ;  Bottomley  v.  Usborne,  Peake's  Add.  Cas.  99, 101, 
and  note  a.  And,  semUe,  that  this  same  rule  prevails  in  respect  to  the  attorney  of  a 
*898  third  person  who  has  received  papers  from  his  client  *confidentially  which  the 
latter  could  not  be  compelled  to  produce.  See  ante,  Vol.  I,  note  69.  Bat  if 
the  attorney  in  such  case  be  compelled  to  give  parol  evidence  of  the  contents,  the  parties 
to  the  suit  have  no  right  to  object,  even  upon  the  supposition  that  the  judge  acted 
erroneously.    Marston  v.  Downes,  1  Adol.  &  Ell.  81. 

The  same  principle  which  excuses  the  attorney  or  solicitor  of  a  person  from  producing 
docuuients  which  might  affect  his  title,  under  a  subpcena  duces  tecum,  has  been  applied 
in  the  case  of  ono  holding  a  paper  as  agent  or  trustee  of  such  person  ;  and  held,  that  the 
latter  was  not  compellable  to  produce  the  title  deeds  of  the  trust  estate,  where  the  object 
was  to  show  that  the  cestui  que  trust,  who  was  plaintiff,  had  no  legal  title.  Roberts  v. 
Simpson,  2  Stark.  R.  303  ;  Willis  on  Trustees,  329  ;  No.  30,  Law  Lib.  Philadel.  See 
Cocks  V.  Nash,  9  Bing.  733.  Where  an  action  of  trespass  was  brought  for  seizing 
the  plaintiff's  ship,  Lord  Kenyon  refiised  to  compel  the  person  who  had  officiated  as  the 
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*899  *In  an  action  for  maliciously  and  without,  probable  cause  making  a 
charge  of  felony  before  a  magistrate  against  the  plain tiff,(l)  the  plain- 
tiff's counsel  having  called  upon  the  magistrate  to  produce  the  information 
taken  by  him,  which  was  accordingly  produced,  was  proceeding  to  prove 
the  information  by  the  magistrate's  clerk,  when  it  was  insisted  by  the 
defendant's  counsel  that  he  should  be  allowed  to  cross-examine  the  magis- 
trate who  had  produced  the  information ;  but  Holroyd,  J.,  held  that  this 
could  not  be  done,  and  that  the  plaintiff's  counsel  might  proceed  to  prove 
the  information  in  the  regular  manner. 

If  a  witness  is  sworn-and  gives  some  evidence, — as,  for  instance,  to  prove 
an  instrument, — however  formal  the  proof  may  be,  he  is  to  be  considered  a 
■witness  for  all  purposes. (2)  Or  if  a  witness  is  sworn,  and  would  be  com- 
petent to  give  evidence  for  the  party  calling  him,  the  other  party  will  be 
entitled  strictly,  according  to  the  general  rule,  to  cross-examine  him,  although 
he  has  not  been  examined  in  chief.  (3)  But  if  the  counsel  of  one  of  the  par- 
agent  of  the  defendant,  to  produce  the  power  of  attorney  under  which  he  had  acted 
in  taking  the  property.  The  counsel  contended  that  a  witness  was  obliged  to  produce 
every  paper  in  his  possession,  so  as  that  the  paper  did  not  criminate  himself ;  but  his  Lord- 
ship denied  the  position,  remarking  that  if  such  were  the  case  it  would  occasion  the  ruin 
of  millions.  He  added,  that  "  it  is  a  good  plea  in  bar  in  the  Court  of  Chancery,  that  the 
defendant  (although  the  legal  title  was  in  another)  had  an  equitable  title  by  honest 
means  without  notice,  and  the  court  would  not  compel  the  production  of  those  papers 
which,  if  produced,  would  strip  the  defendant  of  his  fair  equitable  title."  Miles  v.  Daw- 
son, 1  Esp.  R.  405.  In  an  action  on  a  note,  the  defense  was  that  there  had  been  a  compo- 
sition with  the  defendant's  creditors ;  and  H.  was  called  by  the  defendant  as  a  witness. 
He  had  been  subpoenaed  to  produce  a  deed  between  the  defendant's  mother  of  the  first 
part,  H.  and  the  plaintiff  of  the  second  part,  and  certain  creditors  of  the  third  part.  The 
deed  constituted  H.  and  the  plaintiff  trustees  for  the  payment  of  the  defendant's  debts. 
H.  stated  that  he  helfl  the  deed  as  the  trustee ;  that  titles  depended  on  it ;  but  he  was 
ready  to  produce  it.  The  plaintiff,  however,  objected;  and  per  difcaey,  B. :  ''I  do  not 
know  what  the  deed  is.  The  defendant  is  no  party  to  the  deed.  The  plaintiff  says,  my 
interest  is  affected  by  the  production  of  the  deed  :  what,  right  has  the  defendant  to  call 
upon  him  to  produce  the  deed  ?  The  plaintiff  says  you  hold  the  deed  for  me ;  you  have 
no  right  to  produce  it."  Cocks  v.  Nash,  6  Carr.  &  Payne,  154.  But  held,  that  the  defend- 
ant might  go  into  secondary  proof  of  the  contents ;  and  an  extract  furnished  and  proved 
to  be  correct  by  the  trustee,  was  allowed  in  evidence.    Id. 

It  had  been  laid  down  in  New  York,  in  general  terms,  that  the  cases  in  which  the  pro- 
duction of  papers  may  be  coerced  by  subpoena  are,  where  they  are  the  property  of  a 
competent  witness ;  or  at  least,  where  they  do  not  belong  exclusively  to  the  adverse  party. 
When  the  latter  can  say,  "  these  are  my  papers,"  the  court  will  not  compel  one  who 
happens  to  have  the  temporary  possession  of  them,  in  right  of  the  party,  to  produce  them 
on  subpoena.  Hence,  the  cashier  of  a  bank  was  held  excused  from  producing  th^ir  books, 
&c.,  on  aiibpana  dtiaes  tecum,  in  a,  suit  to  which  the  bank  Was  a  party,  titica  Bank  v. 
Hillard,  5  Cowen's  R.  419.  So  as  to  a  clerk  in  the  bank.  Utica  Bank  v.  Hillard,  Id.  153. 
So  the  steward  of  the  plaintiff,  who  as  such  has  a  deed  belonging  to  the  latter,  cannot  be 
compelled  through  the  subpcBna  duces  tecum  on  the  part  of  the  defendants,  to  produce  it ; 
but  after  notice  to  produce,  given  to  the  plaintiff,  the  steward  may  be  compelled  to  swear 
to  the  contents ;  for  his  knowledge  of  these  is  not  within  the  principle  of  privileged  com- 
munications, which  extends  only  to  counsel,  attorneys,  &c.  Falmouth  v.  Moss,  11  Price, 
455.     See  Utica  Bank  v.  Hillard,  5  Cowen's  R.  153,  158. 

Where  none  of  the  objections  adverted  to  apply,  it  seems  that  the  writing  in  a  iliau's 
possession  are  as  much  liable  to  the  calls  of  justice  as  the  faculties  of  speech  or  memory 
are.  For  not  only  a  man's  estate,  but  even  his  liberty  or  life  may  depend  upon  written 
evidence,  which  is  the  exclusive  property  of  a  stranger.  As  for  instance,  where  a  man's 
title  depends  upon  the  precise  time  of  his  birth,  and  the  executor  of  an  accoucher  is  in 
possession  of  an  entry  made  by  the  latter,  which  would  be  legal  evidence  to  prove.such 
time.  In  criminal  cases  also,  proof  that  the  prisoner  at  a  particular  time  and  place  signed 
an  instrument,  may  be  decisive  as  to  his  innocence.  1  Stark.  Ev.  88,  89,  and  note  e.  See 
sections  of  Code,  Vol.  3. 

(1)  Simpson  v.  Smith,  Nott.  Summ.  Ass.  1832,  MS. 

(3)  Morgan  v.  Brydges,  3  Stark.  R.  314. 

See  also  Beal  v.  Nichols,  3  Gray  (Mass.),  363.  The  witness  is  subject  to  a  general  cross- 
examination  in  such  a  case.  Wentworlh  v.  Crawford,  11  Texas,  137.  And  re-examination 
is  confined  to  matters  that  were  inquired  into  on  the  cross-examination.  Button  v.  Wood- 
man, 9  Cush.  355. 

(3)  R.  V.  Brooke,  2  Stark.  473 ;  Philips  v.  Eamer,  1  Esp.  357. 
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ties  call  a  witness  hj  mistake,  and  discovers  the  mistake  before  lie  puts  a 
question  to  him,  the  witness,  though  sworn,  will  not  be  subject  to  cross- 
examination.  (1)  So  where  a  witness  has  been  asked  only  one  immaterial 
question,  and  his  evidence  is  stopped  by  the  judge,  the  other  party'  has  no 
right  to  cross-examine  him.  (2) 

Cross-examination,  how  far  limited  to  relevancy.  With  regard  to  the 
•relevancy  to  the  matters  in  issue  of  questions  which  may  be  put  in  cross- 
examination,  it  is  to  be  observed,  that  considerable  latitude  is  allowed  in 
this  respect  where  the  tendency  of  the  questions  is  to  affect  the  credit  of 
the  witness.  Thus,  as  will  be  seen  presently  a  witness  may  be  asked  ques- 
tions affecting  his  own  character,  and  consequently  his  credit,  though  such 
questions  have  no  relation  to  the  matters  in  issue.  But  a  witness  cannot 
be  cross-examined  as  to  any  facts  which,  if  admitted,  would  be  collateral 

and  wholly  irrelevant  to  the  matters  in  issue,  and  which  would  in  no 
*900     way  affect  his- credit,  (3)  and  still  less  can  he  be  *examined  as  to  such 

facts,  for  the  purpose  of  contradicting  him  by  other  evidence,  and  in 
this  manner  to  discredit  Ms  testimony.  (4)  And  if  the  witness  answer  such 
an  irrelevant  question  before  it  is  disallowed  or  withdrawn,  evidence  cannot 
afterwards  be  admitted  to  contradict  his  testimony  on  the  collateral  mat- 
ter. (5)  The  point  for  consideration  therefore  is,  what  question  or  what 
niatter  is  wholly  irrtelevant. 

The  case  of  Spenceley  agt.  De  Willott,(6)  will  illustrate  this  point.  That 
was  a  penal  action  for  usury,  alleged  to  have  been  committed  by  the  defend- 
ant in  a  contract  with  a  witness,  who  was  called  by  the  plaintiff  to  prove 
the  offense.  The  defendant's  counsel,  who  wished  to  establish  that  the 
contract  was  one  of  partnership,  proposed  to  ask  the  jritness,  what  con- 
tracts he  had  made  with  other  persons  about  the  same  period  of  time,  for 
the  purpose  of  drawing  from  the  witness  an  acknowledgment  that  in  such 
contracts  the  profits  were  to  be  shared ;  the  defendant's  counsel  intending, 
if  the  witness  had  made  such  an  acknowledgment,  to  draw  from  thence  an 

(1)  Clifford  V.  Hunter,  3  C.  &  P.  16 ;  Eush  v.  Smith,  1  C,  M;  &  R.  94 ;  Wood  v.  Mackin- 
Bon,  a  Mo.  &  K.  378. 

Note  579. — A  person  subpoenaed  to  produce  papers  may  be  called,  and  put  them  in 
without  being  sworn.  Davis  v.  Dale>  4  Carr.  &  Payne,  335 ;  S.  C,  1  Mood.  &  Malk.  514; 
S.  C,  Rosooe's  Ev.  64 ;  Rex  v.  Murlis,  1  Mood.  &  Malk.  515,  note.  But  he  may  be  sworn, 
s&mMe,  by  either  of  the  parties  that  may  choose  it,  to  give  B,n  account  of  the  custody  or 
other  material  matter.    Rex  v.  Netherthong,  3  Maule  &  Selw.  337. 

(3)  Creevy ' v.  Carr,  7  C.  &  P.  64. 

(3)  See  H.  v.  Collins,  9  C.  &  P.  456. 

(4)  Spenceley  v.  De  Willott,  7  East,  108. 

(5)  Harris  v.  Tippet,  3  Camp.  637. 

■  Note  580.— Shields  v.  Cunningham,  1  Blaokf.  R.  86 ;  Nettles  v.  Harrison,  2  McCord. 
280  ;  per  Gibson,  J.,  in  Ellmaker  v.  Buckley,  16  Serg.  &  Rawle,  77  ;  Atwood  v.  Welton 
7  Conn.  R.  71,  per  Daggett,  J.  ' 

("Do  your  neighbors  call  you  lying  Josh?"  has  been  held  inadmissible  on  a  cross- 
examination  (Henson  v.  Henderson,  3  Foster  (N.  H.)  498) ;  see  also  Smith  v.  Castles,  1 
Gray,  108) ;  and  it  has  been  held  that  a  witness  may  be  asked  whether  he  has  not  been 
guilty  of  perjury  in  another  state,  for  the  purpose  of  discrediting  him  (The  State  v. 
March,  1  Jones'  Law,  N.  C.  536 ;  see  also  Harrington  v.  Lincoln,  3  Gray  (Mass.),  138) ; 
and  he  may  be  asked  whether  he  has  not  sworn  differently  on  another  trial,  though  he 
is  not  bound  to  answer  the  question.  Pickard  v,  Collins,  33  Barb.  444.  In  New  York  the 
witness  may  be  asked  on  cross-examination  if  he  did  not  swear  differently  on  a  former 
trial !  and  the  answer  to  the  question  should  be  received  unless  the  witness  declines  to 
answer ;  People  v.  Bodine,  1  Denio,  381,  314 ;  so  on  the  trial  of  an  indictment  for  larceny, 
the  witness  may  be  asked  if  he  did  not  steal  the  article  in  question,  and  his  answer  should 
be  received  unless  7t«  objects  ;  Ward  v.  People,  6  Hill,  144.  He  may  also  be  asked  whether 
he  has  not  committed,  adultery  or  had  an  unclean  disease,  by  way  of  impeaching  him  • 
People  v.  Blakely,  4  Parker  Cr.  176.  But  he  cannot  be  asked,  without  consent  of  the' 
opposite  party,  whether  he  has  been  convicted  of  a  crime,  larceny :  Newcomb  v  QriswnlH 
24  N.  Y.  298 :  see  post,  p.  940.) 

(6)  Tit  supra. 
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inference,  that  he  had  made  the  same  contract  with  the  defendant ;  or  if 
the  witness  denied  that  such  was  the  nature  of  his  dealings  with  those 
persons,  intending  to  call  them  to  prove  the  contrary,  and  thereby  to  dis- 
credit the  witness.  Lord  Ellenborough,  C.  J.,  however,  refused  to  suffer 
the  question  to  be  put  to  the  witness  on  his  cross-examination ;  and  the 
Court  of  King's  Bench  afterwards  upheld  this  ruling,  being  unanimously 
of  opinion,  that  it  was  not  competent  to  counsel,  on  cross-examination,  to 
question  the  witness  concerning  a  fact  wholly  irrelevant  to  the  matter  in 
issue,  if  answered  affirmatively,  for  the  purpose  of  discrediting  him,  if  he 
answered  in  the  negative,  by  calling  other  witnesses  to  disprove  what 
he  said-  And  the  court  held  that  in  that  case,  whatever  contracts  the 
witness  migbt  have  entered  into  with  other  persons  for  other  loans,  they 
would  not  be  evidence  of  the  contract  made  with  the  defendant,  unless  the 
witness  had  first  said  that  he  had  made  the  like  contract  with  the  defendant 
as  he  had  made  with  these  persons  ;  which  he  had  not  said. 

In  this  case,  the  questions  proposed  to  be  put  to  the  witness  were  irrele- 
vant to  the  matters  in  issue,  and  in  no  way  affected  his  credit ;  but,  it  is 
conceived,  the  decision  would  have  been  different  if  the  witness  had 
*901  been  *calied  for  the  defense  for  the  purpose  of  showing  that  the 
contract  with  the  defendant  was  in  fact  a  contract  of  partnership, 
and  it  had  been  proposed  to  ask  him  whether  he  had  not  entered  into  usuri- 
ous contracts  with  other  persons  ;  because  such  a  question,  if  answered  in 
the  affirmative,  though  equally  irrelevant  to  the  matters  in  issue,  would 
have  affected  the  credit  of  the  witness.  (1) 

In  the  case  of  Tennant  agt.  Hamilton,  (2)  where  the  question  in  issue  was 
whether  smoke  emitted  from  the  defendant's  factory  was  prejudicial  to  the 
plaintiff's  garden,  and  witnesses  had  been  examined  by  both  parties  as  to 
the  state  of  the  neighboring  grounds ;  a  witness,  called  on  behalf  of  the 
defendant,  described  several  gardens  in  the  neighborhood  as  uninjured.  In 
cross  examination  he  was  asked  whether  he  knew  a  particular  field,  and 
having  answered  that  he  did,  but  that  he  never  knew  of  any  damage  done 
there,  the  plaintiff's  counsel  proposed  to  ask  him  whether  he  had  known  of 
any  sum  having  been  paid  by  the  defendant  to  the  proprietor  of  that  field 
for  alleged  damage  occasioned  by  the  smoke.  This  question  was  not  allowed 
to  be  put  at  the  trial,  and  the  House  of  Lords  decided  that  it  had  been 
properly  rejected. 

In  the  case  of  Watts  agt.  Lyons,(3)  which  was  an  action  by  a  contributor 
to  a  newspaper  against  the  person  who  was  registered  as  the  sole  proprietor, 
the  editor  having  been  called  as  a  witness  for  thffplaintiff,  it  was  held,  that  the 
defendant's  counsel  could  not  d,sk  the  witness  whether  he  had  not  agreed 
with  'a  third  person  as  to  the  expense  of  editing  the  paper,  the  question 
being  put  with  the  view  of  showing  that  such  third  person  was  the  real 
proprietor.  The  question  did  not  affect  the  credit  of  the  witness ;  it  only 
tended  to  show,  at  the  most,  an  admission  by  such  third  persons,  which 
would  not  have  been  evidence  between  the  plaintiff  and  the  defendant,  it 
being  res  inter  alios.  (4) 

It  is  to  be  remembered,  however,  that  there  are  some  occasions  upon 
which  evidence  of  transactions  between  third  parties  is  admissible — as,  for 
instance,  in  actions  for  goods  sold  or  for  work  done,  where  the  defense  is, 

(1)  The  witness  might  himself  have  objected  to  answer  such  a  question,  as  tending  to 
criminate  himself;  but  that. depends  upon  another  principle,  and  is  the  privilege  of  the 
witness. 

Bee  infra.  Sect.  3. 

(2)  7  CI.  &  Fin.  123. 
(8)  6  M.  &  G.  1047. 

(4)  Maule,  J.,  observed  in  this  case,  that  he  concurred  in  thinking  the  question  was 
inadmissible,  on  the  ground  suggested ;  but  he  added,  if  the  question  had  been  proposed 
to  be  put  as  evidence  generally,  the  learned  judge  would  have  had  to  consider  whether 
it  might  not  be  admissible  for  some  purpose. 
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that  the  goods  were  in  fact  sold,  or  the  work  was  done,  for  another  person 
to   whom   credit  was   given,  and  not   for  the  defendant.     In  such  cases, 

evidence  in  chief  is  admissible  in  order  to  establish  such  a  defense, 
*902     (1)  *or  the  facts  may  be  elicited  by  the  cross-examination  of  an 

adverse  witness. 

Gross-examination  as  to  menaces  used  by  witness.  On  the  cross-exami- 
nation of  a  witness,  it  will  be  permitted  to  ask  bim  as  to  any  vindictive 
expressions  he  may  have  used  towards  other  persons,  where  the  use  of 
such  expressions  would  affect  the  character  or  credit  of  the  witness; 
but  a  witness  cannot  be  asked  as  to  such  expressions  used  by  another  wit- 
ness on  other  occasions  than  that  which  is  the  subject  of  the  trial,  such 
expressions  being  only  matter  for  the  cross-examination  of  the  witness 
himself.  (2) 

(1)  See  I)e  Rutzen  v.  Farr,  4  A.  &  K  53 ;  Gerish  v.  Chartier,  1  C.  B.  13. 

(3)  K  V.  St.  George,  9  C.  &  P.  483,  489.     See  also  R.  v.  Yewin,  3  Camp.  6.38. 

Note  581. — See  post  in  these  notes,  wherein  the  distinction  between  the  right  to 
contradict  the  witness  in  his  answers  as  to  his  general  and  partiaula'r  credit,  is  more 
closely  examined.  To  determine  whether  a  question  be  relevant  on  a  cross.examin3tioD, 
frequently  involves  a  nice  and  difficult  inquiry  into  the  nature  of  the  issue  or  point  in 
question,  and  the  manner  in  which  the  answer  may  be  brought  to  bear  upon  it.  We  are 
to  ask,  would  the  answer,  in  any  possible  shape  or  in  the  slightest  degree,  aSect  any 
question  of  fact  which  can  be  raised  in  the  cause  ?  If  it  may,  the  inquiry  is  relevant. 
If  not,  then  it  would  be  irrelevant.  All  that  can  be  done  under  this  head  is  to  notice  a 
few  cases  establishing  and  slightly  illustrating  the  rule.  Its  application  is  co  extensive 
vidth  the  entire  region  of  oral  evidence,  in  all  its  variety  of  competency,  pertinency  an<J 
credibility. 

An  insolvent  having  sold  slaves  to  his  sister-in-law,  which  were  seized  by  his  creditors 
as  fraudulently  sold,  in  trover  by  her  against  the  sheriff  testified  for  her  that  he  sold 
them  to  her  for  f  1,000,  which  were  paid.  His  bill  of  sale  to  her,  written  by  himself, 
might,  however,  be  read  for  aleven  hundred  dollars ;  and  $210  besides  in  notes.  The 
ambiguous  word  he  explained  to  mean  seven.  On  cross-examination  he  swore  that  he  had, 
a  year  before  the  sale  to  his  sister-in-law,  purchased  these  slaves  at  $l,164,he  writing  and 
giving  his  three  several  notes  for  aleven  (which  he  also  explained  to  mean  seven)  hundred, 
400  and  94  dollars,  which  latter  two  notes  had  been  paid.  To  contradict  him,  it  was 
offered  to  show  that  the  notes  given  for  the  price  of  the  slaves  by  him  were  but  two  ;  one 
actually  intended  for  eleven  hundred,  and  the  other  ninety-four  dollars,  and  that  the  $400 
had  none  of  it,  as  h©  pretended,  been  paid  ;  and  that  he  had  confessed  that  the  arabignoas 
word  in  the  note  meant  eleven.  This  was  objected  to  as  going  to  a  matter  entirely  collat- 
eral ;  viz :  the  former  purchase ;  but  the  court  held,  that  if  it  could  be  shown  that  the 
word  aleven  in  the  note  meant  eleven,  the  counsel  might  argue  that  it  meant  the  same  in 
the  bill  of  sale  ;  and  so  the  consideration  in  that  bill  liad  not  been  all  paid  by  the  sister- 
in-law,  which  was  a  material  inquiry.  It  would  contradict  the  insolvent  as  to  that  word, 
and  show  that  to  appear  consistent  in  explaining  down  the  word  in  the  bill  of  sale  to 
»even,  he  had  falsely  given  the  same  turn  to  another  like  word,  written  by  him  in  another 
paper.  By  getting  rid  of  that  explanation,  it  would  be  more  open  to  argue,  from  the 
appearance  of  the  word  in  the  bill  of  sale  and  the  other  facts  proposed,  that  the  word 
there  meant  in  truth  eleven;  and  so  only  $1,000  being  paid  by  the  sister-in-law,  as  sworn 
by  the  insolvent,  the  payment  had  come  short  of  the  true  sura.  The  contradiction  of  the 
insolvent  would  thus  be  as  complete  as  if  he  had  admitted  in  terms,  that  the  considera- 
tion in  the  bill  of  sale  was  eleven  hundred.     Smith  v.  Henry,  2  Bail.  118. 

On  the  other  hand,  in  examining  the  validity  of  a  patent  for  a  nail  cutter,  a  witness 
for  the  defendant  having  given  his  opinion  on  the  models  before  him  and  in  question 
under  the  patent,  the  plaintiflF's  counsel  produced  the  model  of  another  njachine  used  by 
a  stranger  to  the  parties  long  before  the  machine  in  question,  and  proposed  to  inquire  of 
the  witness  as  to  the  principles  and  mode  of  operation  of  the  stranger's  machine,  and  how 
far  it  coincided  with  that  in  question,  with  a  view  to  show  by  the  witness's 
*903  answers  and  other  testimony,  the  incorrectness  of  the  *  witness,  and  his  ignorance 
of  mechanics.  On  objection,  Story,  J.,  overruled  the  evidence.  It  was  at  best  an 
inquiry  into  the  witness's  accuracy  in  a  collateral  matter.  He  cannot  be  asked  as  to  a 
mere  collateral  fact,  having  no  relevancy  to  the  issue,  in  order  to  draw  from  him  an 
answer  which  might,  by  other  evidence,  be  shown  incorrect,  and  thereby  discredit  him. 
Odiorne  v.  Winkley,  2  Gall.  51-53.  See  Lamalere  v.  Gaze,  1  Wash  C.  C.  R.  413.  In 
another  case  of  conflicting  patents,  the  plaintiff  offered  as  he  said,  in  order  to  discredit  a 
witness  for  the  defendant,  to  show  that  the  witness's  father  had  taken  a  license  from  the 
plaintiff  to  work  his  machine.   But  the  evidence  was  overruled  as  irrelevant,  not  having  the 
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remotest  inflnence.  Evans  v.  Eaton,  1  Pet.  C.  C,  R.  323,  838.  It  being  'material  for  the 
defendant  to  show  that  the  plaintiff  was  a  partner  with  the  defendant,  and  the  witness 
for  the  plaintiff,  in  ISaO,  and  the  witness  having  denied  this,  he  was  cross-examined  by 
the  defendant  whether  he  had  not  admitted  that  the  plaintiff  brought  money  into  the 
firm  at  that  time.  He  denied  this,  and  it  was  offered  lo  contradict  him.  But  there 
having  been  no  other  proof  in  the  cause  that  the  plaintiff  was  a  partner,  it  was  held 
that  the  question  was  collateral  and  irrelevant ;  and  therefore  the  answer  of  the  witness 
must  be  talcen.  Harris  v.  Wilson,  7  Wend.  57.  Though  the  witness  depose  to  a  fact 
now,  on  cross-examination,  to  an  inquiry  not  pertinent,  upon  which  he  had  before  sworn 
directly  otherwise  in  another  cause  where  the  same  inquiry  was  pertinent,  yet  such 
former  deposition  cannot  now  be  used  to  contradict  him.  Lamalere  v.  Gaze,  1  Wash.  C. 
C.  R.  413. 

The  statement  which  you  seek  to  draw  out  on  cross-examination,  with  a  view  to  show 
a  contradictory  statement  by  the  adverse  witness  in  respect  to  it,  must  not  only  relate  to 
the  issue,  but  it  must  be  a  matter  of  fact,  and  not  merely  a  former  opinion  of  the  witness 
in  relation  to  the  matter  in  issue,  inconsistent  with  a  different  opinion  wlilch  now  appears 
to  be  warranted  by  his  testimony.  The  case  in  which  this  question  arose  was  an  action 
on  a  marine  policy  upon  a  ship.  The  broker  who  effected  the  policy  for  the  plaintiff, 
being  sworn  as  a  witness  for  the  defendant,  stated  that  he  omitted  to  make  a  certain  dis. 
closure  which  it  was  now  contended  was  material ;  and  therefore  the  omission  would 
avoid  the  policy.  On  cross-examination,  he  denied  that  he  had,  shortly  after  affecting  the 
policy,  declared  his  opinion  that  the  underwriters  had  not  (in  their  defense)  a  leg  to  stand 
on.  The  plaintiff  called  a  witness  to  contradict  this,  by  showing  that  lie  had  said  so. 
Tindal,  C.  J. :  "  It  seems  to  me  hardly  to  come  within  the  rule  relating  to  a  matter  directly 
connected  with  the  issue.  If  there  had  been  any  contradiction  of  the  broker's  assertion 
of  a  matter  of  fact,  as  to  whether  he  had  or  had  not  made  the  communication,  it  might 
have  been  received.  But  this  is  only  a  contradiction  on  a  matter  of  judgment,  and  I  think 
it  not  receivable."  Elton  v.  Larkins,  5  Carr.  &  Payne,  385.  This  decision  will  suggest  to 
the  mind  of  the  experienced  practitioner  the  question,  so  often  put  to  a  material  witness, 
whether  he  had  not  declared  that  he  knew  nothing  concerning  the  cause  on  trial ;  and 
the  value  which  an  answer  to  such  an  inquiry,  one  way  or  the  other,  should  have  in  the 
eye  of  judicial  inquiry.  See  poit,  in  these  notes,  where  the  last  case  is  again  stated ;  and 
qualified  by  Daniels  v.  Conrad,  4  Leigh,  401,  405,  406.  The*  amount  of  this  case  is,  that 
where  the  opinion  of  the  witness  (e.  g.  as  to  value)  is  admissible  in  evidence,  he  may  be 
cross-examined  as  to  any  previous  contradiction  in  his  opinion  ;  and  if  he  deny  that,  he 
may  be  discredited  by  showing  the  fact.  The  whole  comes  back  to  relevancy.  The  ques- 
tion in  Elton  v.  Larkins  was  not  relevant ;  the  opinion  respected  the  merits  of  the  cause ; 
whereas,  in  Daniels  v.  Conrad,  it  was  held  relevant ;  and  the  contradiction  is  put  on  that 
ground.    Per  Tucker,  President,  4  Leigh,  405,  406- 

(The  answer  of  witnesses  to  irrelevant  questions  cannot  be  contradicted.  Carpenter  v. 
Ward,  30  N.  Y.  343  ;  6  N.  Y.  345  ;  Attorney-General  v.  Hitchcock,  1  Meeson,  Hurlston  & 
Gordon,  91 ;  Shields  v.  Cunningham,  1  Blackf  86  ;  Mclntire  v.  Young,  6  Id.  496 ;  Dozier  v. 
Doyce,  8  Porter,  303 ;  U.  States  v.  Dickinson,  3  McLean  R.  325.  If  a  party  choose  to 
cross-examine  a  witne^|  as  to  aa.  irrelevant  and  collateral  fact,  the  answers  of  the  witness 
are  conclusive  upon  him.  Lawrence  v.  Baker,  5  Wend.  301  ;  Harris  v.  Wilson,  7  Id.  57 ; 
4  Denio,  503 ;  6  Duer,  587.  Where  the  questions  put  to  the  witness  are  pertinent,  the 
court  will  assume  that  the  evidence  called  for  would  have  been  material.  Halsey  v. 
Jarvis,  7  Bosw.  461.  The  exclusion  of  evidence  irrelevant  when  offered,  is  no  ground -for 
reversing  a  j  adgment,  even  where  it  afterwards  becomes  relevant.  Henroy  v.  Kerr,  8 
Bosw.  194.) 

In  assumpsit  for  the  price  of  a  bond  assigned,  the  plaintiff  having  proved  by  V.  the 
sale  of  the  bond  to  him,  V.,  as  the  defendant's  agent,  the  defendant,  on  cross-examination, 
asked  the  witness  if  he  did  not,  on  the  same  day,  supply  the  defendant  with  two  other 
bonds,  the  latter  avowing  his  intention  to  show  that  this  was  a  part  of  the  same  transac- 
tion. The  witness  denied  that  the  transaction  was  the  same,  and  said  the  plaintiff  had 
no  interest  in  it,  though  he  admitted  furnishing  the  other  bonds,  and  detailed  the  trans- 
action. The  defendant  then  proposed  to  show  that  V.'s  account  was  incorrect.  Held 
inadmissible,  nothing  appearing  that  the  testimony  of  V.  on  cross  examination  was  rele- 
vant, and  there  being  in  truth  no  other  evidence  produced  or  offered,  to  show  that  the 
transaction  detailed  was  relevant.  Lawrence  v.  Barker,  5  Wend.  801,  303,  305.  Here  it 
will  be  perceived,  the  whole  was  collateral  and  irrelevant  as  the  matter  was  left ;  and  the 
chief  justice  remarked,  that  a  witness  is  not  to  be  cross-examined  to  a  distinct  collateral 
fact,  for  the  purpose  of  afterwards  impeaching  his  testimony.  Id.  305.  Had  another 
witness  been  called,  who  would  affirmatively  connect  all  the  bonds  in  the  same 
*904  transaction,  and  thus  *vary  the  contract,  then  it  might  have  been  material  to 
weaken  V.'s  conflicting  testimony  by  discrediting  that,  and  indeed  every  part  of 
his  testimony  which-  would  be  any  "way  inconsistent  with  the  defendant's  case  so  made 
out.  Accordingly,  in  an  action  on  a  bill  of  exchange  (the  defense  being  usury,  by  a  dis- 
count at  more  than  five  per  cent.)  by  the  holder  against  the  acceptor,  a  witness  for  the 
plaintiff  was  allowed  to  .be  cross-examined  in  respect  to  a  bill  of  exchange  other  than 
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the  one  in  question,  it  appearing  to  have  been  discounted  by  the  plaintiff  at  the  same 
time,  and  under  the  same  circumstances ;  and  a  witness  was  received  to  contradict  the 
witness's  answers.  Lord  Tenterden,  C.  J.,  said,  there  being  such  apparent  connection, 
the  question  was  not  merely  collateral.    Meagoe  v.  Simmons,  3  Carr.  &  Payne,_75. 

In  general,  wherever  a  fact  would  be  relevant  as  affecting  the  credit  of  a  witness,  and 
might  be  inquired  of  upon  cross-examination,  the  same  fact  may  be  shown  to  impeacih  his 
credit,  where  he  is  absent,  having  made  a  deposition.  Daggett  v.  Tallman,  8  Conn.  B. 
169,  177,  178.    There  are,  however,  as  we  have  seen  and  shall  see,  many  exceptions. 

There  may  be  cases  where  great  latitude  of  examination  may  be  permitted,  arising  from 
the  disposition,  temper  and  conduct  of  the  witness,  which  can  be  regulated  only  by  the 
discretion  of  the  court,  and  for  which  it  is  diificult  to  lay  down  a  precise  >ule.  Per  Sav- 
age, C.  J.,  In  Lawrence  v.  Barker,  5  Wend.  305.  In  one  case  it  was  held  that  the  answer 
to  a  question  totally  irrelevant  may  be  contradicted,  though  the  witness  might  have 
refused  to  answer.  The  inquiry  was  addressed  to  the  prosecuting  witness  for  an  assaxilt 
upon  him,  and  respected  his  former  prosecution  of  a  civil  suit  against  the  defendant. 
The  People  v.  Pentz,  1  Wheel.  Cr.  Cas.  340.  In  general,  such  testimony  would  be  clearly 
inadmissible.  In  the  particular  case,  the  general  position  is  laid  down,  that  because  the 
witness  submitted  to  answer  the  irrelevant  question,  therefore  he  might  be  contradicted. 
Q;mre.  In  the  People  v.  Genung  (11  Wend.  18),  the  Supreme  Court  of  New  York  refused 
permission  to  ask  the  principal  witness  for  the  prosecution  (which  was  for  obtaining  the 
witness's  signature  upon  false  pretences)  whether  he  had  not  offered  to  leave  the  court 
and  not  appear  as  a  witness,  if  the  defendant  would  settle  the  subject  matter  of  the 
indictment  with  him.  This  decision  was  on  the  ground  that  such  improper  offer  being 
shown,  still  it  would  not  impeach  his  credit ;  and  so  the  inquiry  was  irrelevant.  The 
decision  is  certainly  a  strong  one,  but  not  stronger  than  a,  similar  case  stated  in  the  text. 
See  post,  in  these  notes.  A  witness  may  be  asked,  on  cross-examination,  for  the  purpose , 
of  contradicting  him,  whether  he  has  not  had  a  controversy  with  the  party  against  whom 
he  is  called,  and  threatened  to  be  revenged  on  him.  Atwood  v.  Welton,  7  Conn.  R.  66,  70. 
The  witness's  state  of  mind  and  interest  in  respect  to  the  party  are  always  pertinent 
ihquiries,  for  they  go  to  his  credit.  Id. ;  16  Mass.  E.  185 ;  Swift's  Ev.  148 ;  1  Starkie's  Ev. 
135.  And  so  even  in  respect  to  the  indorser  of  the  note  in  question  to  the  party.  Merrills 
V.  Law,  9  Cowen's  E.  65,  67.  After  the  interest  of  the  witness  is  released,  his  credit  is 
still  open  to  inquiry  upon  the  very  point  touched  by  the  release,  and  he  is  to  be  judged 
by  the  jury.  Kinloch  v.  Palmer,  1  R.  Comst.  Ct.  224.  So,  that  he  is  a  prosecuting  wit- 
ness for  an  injury  to  himself,  may  be  urged  as  one  reason  against  his  credibility.  People 
V.  M'Mnrray,  1  Wheel.  Cr.  Cas.  62.  So  of  everything  that  may  in  the  least  affect  his 
credit.  The  court  accordingly  allowed  the  inquiry,  whether  the  party  calling  him  had 
not,  at  the  witness's  request,  purchased  his  real  property.  Cameron  v.  Montgomery,  13 
Serg.  &  Eawle,  132.  So  an  inquiry  was  allowed  to  a  bank  teller,  who  swore  to  his  entry, 
whether  he  was  not  in  the  habit  of  making  mistakes  as  teller.  Mechanics  and  Farmers' 
Bank  v.  Smith,  19  John.  E.  115,  123.  The  entry  was  material,  and  its  truth  turned  on 
the  relative  credibility  and  accuracy  of  witnesses.  So  a  witness  impeaching  another's 
general  character,  though  confined  to  that  in  chief,  may,  on  cross-examination,  be  inter- 
rogated as  to  names  of  individuals  from  whom  he  heard  the  report.  Lower  v.  Winters, 
7  Cowen's  R.  363,  265,  367.  This  -may  be  both  to  test  the  witness's  accuracy,  to  see 
whether  he  may  not  contradict  himself,  whether  the  individuals  may  not  have  been  the 
personal  enemies  of  the  person  impeached  (Id.  265,  266) ;  and,  the  court  might  have 
added,  to  contradict  him,  if  he  had  named  any  one  falsely.  So  evidence  that  the  witness 
assigned  the  note  to  the  plaintiff  with  an  understanding  that  lie  should  testify  to  a  new 
promisij  of  the  maker,  is  admissible  to  impeach  his  credit.  Moore  v.  Viele,  4  Wend.  420. 
So  evidence  of  unexplained  delay  to  disclose  and  prosecute,  in  a  case  of  rape.  The  People 
v.  Croucher,  2  Wheel.  Cr.  Cas.  46,  per  Benson,  J.  See,  for  various  instances  touching 
credibility,  ante,  note  194,  Vol.  I,  passim.  Personal  controversy  with  the  party  may 
always  be  shown,  though  the  particulars  shall  not  be  inquired  into.  Swift's  Ev.  148.  So 
an  indication  of  strong  partiality,  as  by  evading  the  making  of  a  deposition  on  the  request 
of  one  party,  and  making  it  for  the  other.  Daggett  v.  Tallman,  8  Conn.  R.  168,  177,  178. 
In  the  case  of  rape,  it  is  relevant  to  interrogate  the  prosecutrix  as  to  particular  acts  excit- 
ing suspicion  of  lewdness.  Rex  v.  Barker,  3  Carr.  &  Payne,  589.  But  see  what  Holroyd, 
J.,  said  in  Rex  v.  Clarke,  2  Stark.  R.  241.  And  in  Rex  v.  Hodgson  (Buss.  &  Ry.  Cr.  Cas! 
209,  212),  Baron  Wood  refused  evidence  of  particular  acts,  the  connection  of  the  prosecu- 
trix with  other  men,  and  the  decision  was  affirmed  by  all  the  judges.  This  was  on  the 
'.general  ground  that  you  shall  not  impeach.a  witness  by  particular  acts,  but  only  by  gen- 
eral character.  If  a  witness  be  contradicted  even  as  to  time,  it  will  sometimes  affect  his 
credit.  Flood  v.  Thomas,  5  Mart.  Lou.  R.  (N.  S.)  560.  For  the  rule  fahus  in  uno,  falms 
in  omnibus,  see  ante,  note  194. 

(A  witness  may  be  asked  questions  tending  to  show  his  hostility  to  one  of  the  parties. 
(Long  V.  Lamkin,  9  Cu8h..861 ;  Atwood  v.  Welton,  7  Conn.  66  ;  Newton  v.  Harris,  2  Seldten 
N.  Y.  345) ;  or  friendly  intimacy  with  him  (Campbell  v.  The  State,  83  Aloi  44.)  And  if 
the  witness  denies  such  hostility  or  friendship,  the  fact  may  be  proved  by  other  evidence. 
Folsom  V.  Brown,  5  Foster  (N.  H.)  114,  196 ;  and  Drew  v.  Wood,  6  Id.  363  •  Newton  v" 
Harris,  2  Selden  R.,345.) 
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*905  CrQss-examination  to  contrary  statements.  On  the  subject  of  rele- 
.vancy,  it  has  been  long  settled  that  a  witness  may  be  asked  whether, 
on  some  former  occasions,  he  has  not  given  a  different  and  contrary  repre- 
sentation of  the  same  subject.  If  the  witness  answer  in  the  affirmative,  the 
question  of  course  affects  his  credit,  whether  the  subject  of  the  answer  be  ^ 
relevant  or  irrelevant  to  the  matters  in  issue ;  if  he  answer  in  the  negative, 
and  the  subject  of  the  answer  be  irrelevant  to  the  matters  in  issue,  the 
answer  is  conclusive,  and  evidence  cannot  be  called  to  contradict  the  wit- 
ness ;  but  if  the  subject  of  the  answer  be  relevant  to  the  matters  in  issue, 
then  evidence  may  be  given  to  show  that  the  witness  has  on  a  former  occa- ' 
sion  given  a  different  representation  of  the  subject ;  and  the  inquiry  is  made 
in  order  to  lay  a  foundation  for  proof  of  contradictory  statements.  This 
subject  will  be  more  fully  considered  in  the  section  relating  to  the  method 
of  impeaching  the  credit  of  the  opposite  party's  witness.  (1) 

Cross-examination  to  handwriting  on  a  paper.  If  the  counsel  for 
a  party,  by  the  cross-examination  of  a  witness,  obtain  proof  of  the  adverse 
party's  handwriting  to  a  paper  shown  to  the  witness,  the  counsel  for  the 
opposite  party  has  no  right  to  see  the  paper,  for  the  purpose  of  examining 
the  witness  as  to  the  paper  being,  as  alleged,  the  handwriting  of  his  client.  (2) 

By  proving  a  document  on  the  cross-examination  of  a  witness,  the 
*906     party  will  not  be  compelled  to  put  it  in  as  evidence  *before  he  enters 

upon  his  own  case,  even  though  he  has  desired  the  witness  to  read 
it.  (3)  It  has  been  laid  down,  (4)  that  if  the  counsel,  in  cross-examining, 
puts  a  written  paper  in  the  witness's  hand,  and  questions  him  upon  it,  and 
the  answers  are  such  as  may  have  an  effect,  the  Opposite  counsel  has  a  right 
to  see  the  paper,  and  to  re-examine  upon  it ;  but  if  the  cross-examination 
on  the  paper  has  entirely  failed,  the  opposite  counsel  has  no  right  to  see  the 
paper.  But  it  has  been  also  said,  (5)  that  the  opposite  counsel  has  a  right 
to  see  any  document  that  is  put  into  a  witness's  hand  for  the  purpose  of 
cross-examining  him  upon  it,  before  the  cross-examining  counsel  proceeds 
to  found  any  question  thereon  further  than  to  ask  the  witness  as  to  the 
handwriting.  (6  j 

Witness  examined  on  one  side  afterwards  called  on  the  other.  It  is 
reported  to  have  been  ruled  at  Nisi  Prius,  that  if  a  witness  has  been  once 
examined  by  a  party,  the  privilege  of  cross-examination  by  the  opposite 
party  continues  in  every  stage  of  the  cause  ;  so  that  if  he  should  call  the 
same  witness  to  prove  his  case  in  reply,  he  might  ask  him  leading  ques- 
tions. (7)  In  the  case  referred  to,  the  witness  might  possibly  have  showii  a 
strong  bias  in  favor  of  the  first  party  that  called  him,  and  on  this  account, 
perhaps,  a  greater  scope  was  granted  to  the  opposite  party  than  is  usually  i 
allowed.     But  it  may  happen,  on  the  other  hand,  that  the  party  calls  a  wit- 

(1)  Infra,  Sect.  3. 

The  general  rule  is  that  the  witness  must  be  asked  whether  he  has  not  on  a  former 
occasion,  particularly  specified,  made  a  statement  differing  from  that  to  which  he  testifies 
Conrad  v.  Griffey,  16  How.  U.  S.  38 ;  Patchin  v.  Astor  M.  Ins.  Co.,  3  Kernan  B.  268 ;  Val- 
ton  V.  The  National  L.  F.  L.  Assurance  Co.,  22  Barb.  9  ;  Stacy  v.  Graham,  3  Duer  K.  444 ; 
Unis  V.  Charlton's  Adm'r,  12  Gratt.  484.  The  rule  does  not  apply  in  the  case  of  depositions 
taken  in  the  cause.  Bryan  v.  Walton,  14  Geo.  185.  And  the  rule  has  not  been  adopted  in 
some  of  the  states.  Titus  v.  Ash,  4  Foster  (N.  H.)  819  ;  Hedge  v.  Clapp,  22  Conn.  262 ;  Gould 
V.  Norfolk  Lead  Co.,  9  Cush.  338 ;  and  Commonwealth  v.  jftawkins,  3  Gray  (Mass.)  463. 

(2>  By  Bosanquet,  J.,  in  Russell  v.  Bider,  6  C.  &  P.  416. 

(3)  Holland  v.  Reeves,  7  C.  &  P.  36. 

(4)  By  Lord  Denman,  C.  J.,  in  R.  v,  Buncombe,  8  C.  &  P.  369. 

The  paper  must  be  showu'  to.  the  witness  before  he  can  be  cross-examined  in  relation  ta 
it,  with  a  view  to  impeach  him.    Stamper  v.  Griffin,  12  Geo.  460. 

(5)  By  Erie,  J.,  in  Cope  v.  Thames  Haven  Dock  Co.,  2  C.  &  P.  757. 

(6)  See  also  ColUer  y.  Nokes,  2  C.  &  K.  1012. 

(7)  Dickenson  v.  Shee,  4  Esp.  67. 
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ness  unwillingly,  from  necessity,  knowing  him  at  the  the  time  to  be  favora- 
ble to  the  opposite  party :  in  such  a  case,  to  allow  the  opposite  party,  on 
calling  him  afterwards  as  his  own  witness,  to  put  leading  questions,  would 
be  giving  him  an  unreasonable  advantage.  In  all  cases  of  this  description, 
the  mode  of  proceeding  must  be  decided  by  the  judge,  in  the  exercise  of 
his  discretion.  (1) 

*907     *Leading  in  cross-examination.     Leading  questions  are  admitted  in 

the  cross-examination  of  a  witness,  where  much  larger  powers  are 

given  to  counsel  than  in  the  original  examination.  (2)     Witnesses  under 

(1)  Note  583.— Per  Gibson,  J,,  in  Ellmg,ker  v.  Buckley,  16  Serg.  &  Bawle,  77.  The 
learned  judge  criticises  with  some  severity  the  doctrine  which  he  understands  to  have 
been  advanced  by  Mr.  Philllpps,  that  where  the  party  calls  a  witness  and  has  him  sworn, 
the  right  to  cross-examine  attaches,  and  he  may  even  be  plied  with  leading  questions,  to 
prove  the  opposite  case,  though  he  be  not  examined  in  chief  at  all.  Our  author  and  the 
cases  cited  by  him  speak  of  the  right  *)  cross-examine,  without  saying  the  witness  may 
be  led,  unless  the  term  cross-examination  implies  that  right.  In  such  a  case,  the  judge 
denies  the  necessity  or  propriety  of  a  leading  cross-examination,  the  only  object  of  which 
is  to  sift  the  testimony  given  in  chief.  It  cannot  apply  .where  no  examination  in  chief  is 
had.  If  examined,  the  witness  may  still  have  been  called  by  the  party  from  necessity,  to 
prove  a  formal  part  of  his  case,  he  knowing  the  witness  to  be  adverse.  The  court  there- 
fore should,  in  sound  discretion,  prevent  or  allow  leading  questions,  according  to  circum- 
stances. On  the  whole,  we  do  not  perceive  that  the  remarks  of  the  judge  materially 
differ  from  the  view  of  this  subject,  taken  by  ouj  author  in  the,  two  paragraphs  of  the 
text  followed  by  this  note.  We  do  not  understand  him  to  say  that  leading  questions  may 
of  course  be  put  to  the  witness,  because  he  is  sworn.  The  judge  is  doubtless  right  in 
saying  that  this  question  is  too  much  a  matter  of  discretion  to  form  the  subject  of  a  bill 
of  exceptions.  16  Serg.  and  Rawle,  77,  78.  .Where  a  party  produces  and  swears  a  wit- 
ness, though  he  be  interested  to  testify  against  the  party  calling  him,  the  other  may 
cross-examine  him  to  all  matters  pertinent  to  the  issue  (Webster  v.  Lee,  5  Mass.  R.  334), 
and  the  party  calling  him  cannot  confine  the  cross-examination  to  matters  in  which  the 
witness  has  no  interest.  Merrill  v.  Berkshire,  11  Pick.  369.  Thus,  where  a  person  who 
is  directly  interested  in  favor  of  the  plaintiff  in  a  cause,  is  xialled  by  the  defendant,  though 
it  be  to  prove  a  particular  fact,  e.  g.,  to  prove  the  execution  of  a  bond,  and  is  sworn  as  a 
witness,  the  plaintiff  has  a  right  to  examine  him  generally  as  to  the  merits  of  the  cause, 
and  the  party  introducing  him  cannot  question  either  his  competency  or  his  credit.  Jack- 
son ex  dem.  Eden  v.  Varick,  7  Cowen's  R.  338.  This  case  was  subsequently  affirmed  in 
the  court  of  errors,  Varick  v.  Jackson  ex  dem.  Eden,  3  Wend.  R.  166.  See  the  opinion 
of  the  chancellor  in  this  case  in  the  court  of  errors,  Id.  300,  301.  And,  where  the  plaintiff 
called  a  witness  (as  he  stated),  to  prove  the  signatures  of  the  parties  to  a  bill  of  exchange, 
and  a  promissory  note,  and  for  that  only;  and  the  witness  was  directly  interested  in  favor 
of  the  defendant ;  it  was  held  that  the  plaintiff  could  not  afterwards  object  to  the  compe- 
tency of  the  witness,  and  that  the  defendant  had  a  right,  not  only  to  cross-examine  him 
as  to  the  particular  fact  which  he  was  called  to  prove,  but  to  examine  him  in  relation  to 
any  matter  embraced  in  the  issue.     Pulton  Bank  v.  Stafford,  3  Wend.  R,  488. 

And  see  Winston  v.  Moseley,  3  Stew.  R.  187,  189.  But  in  one  case,  a  plaintiff  was 
allowed  to  call  a  witness,  and  examine  him  to  one  fact,  and  then  to  exclude  him  as 
interested  for  the  defendant  to  prove  another  and  distinct  fact.  Shield's  Lessee  v.  Miller 
4  Har.  &  John.  1,  6,  9.  Q;uere.  Helm  v.  Handley,  1  Litt.  319,  331,  is  direcUy  contra.  A 
•witness  offered  and  sworn  by  a  party  cannot  be  withdrawn  by  him  on  the  ground  of 
interest;  but  he  must  allow  the  opposite  party  to  cross-examine.  Bogert  v.  Bogert,  3 
Edw.  Ch.  R.  399,  403.  Yet  the  rule  that  a  party  cannot  object  to  the  incompetency  of  a 
witness,  is  confined  to  a  particular  trial.  If  there  be  a  new  trial,  the  opposite  party  has 
no  right,  therefore,  to  insist  on  his  being  received  as  competent ;  nor  if  lie  be  dead,  can  he 
insist  on  what  he  swore  at  the  former  trial,  being  evidence.  Crary  v.  Sprao-ue  13  Wend 
41,  45 ;  S.  C,  ante,  note  113.  •         &     > 

A  party  is  in  no  case  bound  to  offer  one  interested  in  his  favor,  as  a  witness,  in  order  to 
leave  the  option  with  the  other  party  to  object  to  or  discredit  him.  Per  Ruffin  J  in 
Crowell  V.  Kirk,  3  Dev.  357.  '    '' 

Though  the  cross  examination  generally  admits  of  leading  questions,  to  draw  from  the 
witness  a  further  disclosure  than  he  made  upon  the  principal  examination,  and  in  reference 
to  the  matter  testified  about,  yet  if  the  cross-examination  respects  new  matter  leading 
questions  cannot  be  asked.     Harrison  v.  Rowan,  3  Wash.  C.  C.  R.  580  583.  ' 

(Where  the  opposite  party  omits  to  cross-examine,  without  reserving  the  right  to  do  so 
and  says  he  shall  Introduce  no  evidence  on  the  subject  to  which  he  testified  the  witness 
need  not  be  detained  in  court.     Sheffield  v.  R.  and  S.  R  R  Co    31  Barb  339  i 
(3)  Harrison  v.  Rowan,  3  Wash.  C.  C,  580,  583.  '       '  ' 
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cross-e3{amination  may  l^e  led  immediately  to  the  point  on  which  their 
answers  are  required.  (1)  If  they  betray  a  zeal  against  the  cross-examining 
party,  or  show  an  unwillingness  to  speak  fairly  and  impartially,  they  may 
he  questioned  with  minuteness  as  to  particular  facts,  or  even  particular 
expressions.     There  can  be  no   danger  in  leading  too  much,  where  the 

witness  is  obstinaitely  determined  not  to  follow. 
*908     *0n  the  other  hand,  instances  frequently  occur  where  the  witness  is 

adverse  to  the  party  who  calls  him,  and  leans  strongly  to  the  other 
side  ;  here  there  must  be  some  restrictions  as  to  the  form  and  manner  of 
cross-examining.  It  often  happens  that  a  witness  in  cross-examination 
waits  only  for  a  hint  to  shape  a  favorable  answer,  and  is  in  effect  the  wit- 
ness of  the  cross-examining  party,  though  technically  called  the  witness  of 
the  opposite  side.  To  put  strong  leading  questions  to  such  a  witness  with- 
out limitation  or  reserve  is  substantially  preparing  a  statement  for  him,  and 
appears  to  be  inconsistent  with  justice  and  a  fair  trial. (2) 

(1)  See  Hardy's  Case,  24  How.  St.  Tr.  755,  by  BuUer,  J. 

(2)  Note  583.  —  See  ante,  of  the  text,  and  note  576,  as  to  allowing  an  examination  in 
chief  to  take  the  character  of  a  cross-examination. 

To  secure  the  full  benefit  of  a  cross-examination  to  prisoners,  in  respect  to  all  witnesses 
whose  names  are  indorsed  on  the  indictment,  the  court  will,  on  request  of  the  prisoner's 
counsel,  order  them  called  and  sworn  for  the  prosecution.  Rex  v.  Beezley,  4  Carr.  & 
Payne,  220  ;  Rex  v.  Simmonds,  1  Carr.  &  Payne,  84,  and  Rex  v.  Taylor,  note  a  to  the  last 
case.    But  see  Rex  v.  Whitbread,  in  the  same  note,  contra. 

In  thfe  case  of  a  free  cross-examination,  the  witness  will  sometimes  go  beyond  the  scope 
of  the  questions  put,  and  state  conversations,  or  perhaps  some  irrelevant  matter  ;  but  this 
does  not  authorize  the  other  side  to  follow  out  the  matter  by  re-examination ;  as  to  call 
for  farther  conversation  or  further  facts  touching  the  irrelevant  matter,  &c.  Winchell  v. 
Latham,  6  Cowen's  R.  683;  M'Kane's  Ex'rs  v.  Bonner,  1  Bail.  113.  AniJ  so  where  the 
plaintiff's  counsel  inquire  of  a  witness  as  to  a  demand  and,-  refusal  in  trover,  it  does  not 
follow  that  the  defendant's  counsel  inay  go  into  everything  which  the  defendant  said  on 
the  occasion,  as  to  his  claim.  Green's  Ex'r  v.  Anderson,  1  Bail.  858.  It  is  not  a  matter  of 
course,  as  we  saw  ante  (note  196),  that  because  a  party  has,  by  his  questions,  brought  in 
irrelevant  matter,  it  may,  therefore,  be  pursued.  That  is  perhaps  discretionary.  But 
sometimes  a  party,  by  directly  inquiring  after  certain  evidence,  as  an  admission,  agree- 
ment, conversation,  acts,  &c.,  may  make  it  material  to  get  at  the  whole,  and  thus  give 
ground  to  cross-examine  or  re-examine.  To  do  so,  however,  he  must  be  a  party  to  the 
testimony  by  calling  it  out  on  a  question  pointing  to  it.  The  witness  cannot  do  it.  And 
that  is  what  the  three  last  cases  establish. 

In  some  cases,  facts  are  drawn  out  by  an  unskillful  cross  examination,  which  thereby 
become  evidence  for  the  opposite  party,  but  which  would  not  have  been  so,  nor  indeed 
admissible  at  all,  on  an  examination  in  chief.  Such  was  the  conversation  of  a  deceased 
subscribing  witness  to  a  will,  in  Wright  dem.  Clymor  v.  Littler  (3  Burr.  1344  ;  S.  C,  1  Bl. 
846),  and  the  reader  may  see  ante  (note  117),  several  cases  of  the  like  kind,  where  declara- 
tions have  been  made  evidence  even  in  favor  of  the  party  who  made  them,  because  of 
their  being  introduced  by  his  antagonist.    And  see  1  Stark.  Ev.  144,  145. 

"  The  cross-examination  of  witnesses  adduced  by  the  opposite  party  is  a  subject  of  the 
utmost  nicety,  with  respect  to  the  conduct  of  the  advocate  and  the  discrimination  of  those 
who  are  to  form  a  judgment ;  and  it  is  in  this  part  of  the  cause  that  the  most  of  the  obser- 
vations already  suggested,"  principally  arise.  The  original  examination  of  the  witness 
(except  in  the  case  of  his  giving  an  unwilling  testiniony)  seldom  gives  much  room  for 
observation  ;  the  statement  is  for  the  most  part  su6Bciently  explicit  and  direct.  Some- 
times that  interest  which  he  may  feel  in  the  event  will  be  apparent,  and  thus  assist  the 
effect  of  the  cross-examination  ;  sometimes  a  real  carelessness  and  indifference  on  the 
subject  will  produce  an  indolence  of  deportment,  and  a  want  of  exertion  for  the  recollec- 
tion of  material  occurrence  injurious  to  the  party  adducing  him,  in  the  same  manner  as  it 
has  the  effect  of  preventing  a  full  and  adequate  representation  of  his  case  ;  but  wherever 
this  occurs,  there  is  very  little  ground  to  expect  that  his  cross-examination  will  lead  to 
any  conclusions  unfavorable  to  the  veracity  of  his  statement.  This  kind  of  indifference  is 
not  unfrequently  assumed  ;  whenever  that  is  the  case,  it  seldom  fails  to  be  detected  and 
exposed  in  the  course  of  a  judicious  cross-examination.  If  there  is  no  apprehension  that 
a  witness  has  any  other  disposition;  than  to  give  a  plain  and  succinct  declaration  of  the 
truth,  nor  any  wish  in  the  advocate  to  convey  a  different  impression ;  but  his  cross- 
examination  is  merely  for  the  purpose  of  explanation,  or  for  ascertaining  furtlilr  facts  of 
which  he  may  be  supposed  to  have  a  knowledge,  it  is  not  to  be  materially  distinguished 
from  his  examination  in  chief.  The  peculiar  character  of  cross-examination  only  attaches 
•when  it  is  suspected  that  the  witness  is  guilty  of  a  perjury,  or  at  least  a  misrepresenta- 
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*909  *An  instahce  of  the  kind  here  described  occurred  on  the  trial  of 
Hardy  for  high  treason.  (1)  A  witness'  who  was  a  member  of  the 
*910  same  *corresponding  Society  as  the  prisoner,  having  been  examined: 
onithe  part  of  the  prosecution,  and  having  made,  on  his  cross-exam- 
ination, a  favorable  representation  of  the  political  opinions  and  designs  of  the 
society,  was  asked  whether  some  of  the  members  had  not  used  certain  expres- 
sions on  the  subject  of  petitioning ;  upon  which  Eyre,  C.  J.,  reminded  the 
cotinsel  that  he  could  not  put  the  very  words  "into  the  witness's  month; 
that  this  was  contrary  to  the  practice  of  the  court  and  to  his  opinion.  And 
on  the  following  day;  when  the  subject  occurred  again,  BuUer,  J.,  referred 
to  the  rule  laid  down  by  the  chief  justice,  as  the  correct  rule  of  practice ; 
and  added,  "  You  may  lead  a  witness  upon  a  cross-examination  to  bring 
him  directly  to  the  point  as  to  the  answer,  but  you  cannot  go  the  length,  as 
was  attempted  yesterday,  of  putting  into  the  witness's  mouth  the  very 
words  which  he  is  to  echo  back  again."(2) 

tion  or  suppression  of  facts,  or  when  it  is  wished  to  convey  that  impression  to  the  jury  ; 
and  it  is  a  matter  of  daily  experience  that  this  purpose  is  effected  by  an  able  and  jndi- 
dicious  cross-examination,  in  many  cases  where  the  purposes  of  justice  would  be  eluded 
upon  any  different  mode  of  inquiry.  The  abuses  to  which  this  procedure  is  liable,  are 
the  subject  of  very  frequent  complaint,  but  it  would  be  absolutely  impossible,  by  any 
general  rules,  to  apply  a  preventive  to  these  abuses,  without  destroying  the  liberty  upon 
which  the  benefits  above  adverted  to  essentially  depend  ;  and  all  that  can  be  effected  by 
the  interposition  of  the-  court,  is  a  discouragement  of  any  virulence  towards  the  witness 
which  is  not  justified  by  the  nature  of  the  cause,  and  a  sedulous  attention  to  remove  from 
the  minds  of  the  jury  the  impressions  which  are  rather  to  be  imputed  to  the  vehemence 
of  the  advocate,  than  to  the  prevarication  of  the  Witness.  Whatever  can  elicit  the  actual 
dispositions  of  the  witness  with  respect  to  the  event,  whatever  can  detect  the  operation 
of  a  concerted  plan  of  testimony,  or  bring  into  light  the  iicidental  facts  and  circumstances 
that  the  witness  may  be  supposed  to  have  repressed ;  in  short,  whatever  may  be  expected 
fairly  to  promote  the  real  manifestation  of  the  merits  of  the  cause,  is  not  only  justifiable 
but  meritorious  ;  but  I  conceive  that  a  client  has  no  right  to  expect  from  his  counsel  an 
endeavor  to  assist  his  cause,  or,  what  is  a  more  frequent  object,  to  gratify  his  passions  by 
unmerited  abuse,  by  embarrassing  or  intimidating  witnesses  of  whose  veracity  he  has  no 
real  suspicion,  or  by  conveying  an  impression  of  discredit  which  he  does  not  actually  feel; 
and  that  where  such  expectations  are  intimated,  there  is  an  imperious  duty  upon  the 
advocate,  who,  while  the  protector  of  private  right,  is  also  the  minister  of  public  justice, 
which  requires  them  to  be  repelled.  Considering  the  subject  merely  as  a  matter  of  dis- 
cretion, the  adoption  of  an  unfair  conduct  in  cross-examination  has  often  an  effect  repug- 
nant to  the  interests  which  it  professes  to  promote.  In  the  case  of  Hunter  v.  Kehoe, 
before  the  Court  of  King's  Bench  in  Ireland,  Michaelmas,  1794  (Ridgeway,  &c.,  350),  Lord 
Clonmell  observed  that  cross-examination  had  gone  to  an  unreasonable  length,  but  he  had 
in  general  permitted  gentlemen  to  go  as  far  as  they  pleased,  because  if  there  was  an  honest 
case  on  the  other  side  it  would  do  them  no  good.  But  however  unfavorable  an  injudi- 
cious asperity  on  cross-examination  may  be  to  the  advancement  of  the  cause.  It,  for  the 
most  part,  ia  congenial  to  the  wishes  of  the  party,  the  neglect  of  it  is  regarded  as  an  indif- 
ference to  his  interests  and  dereliction  of  duty ;  and  the  practice  of  it  is  one  of  the  surest 
harbingers  of  professional  success. 

"  The  benefits  of  cross-examination  are  sometimes  defeated  by  the  interposition  of  the 
court,  to  require  an  explanation  of  the  motive  and  object  of  the  questions  proposed,  or  to 
pronounce  a  judgment  upon  them  immediately ;  whereas,  experience  frequently  shows 
that  it  is  only  by  an  indirect,  and  apparently  irrelevant  inquiry,  that  a  witness  can  be 
brought  to  divulge  the  truth  which  he  had  prepared  himself  to  conceal ;  the  explanation 
of  the  motives  and  tendency  of  the  question  furnishes  the  witness  with  a  caution  that 
may  wholly  defeat  the  object  of  it,  which  might  have  been  successfully  attained,  if  the 
gradual  progress,  from  immateriality  to  materiality  was  withheld  from  his  observation. 
The  importance  of  an  inquipy  may  sometimes  be  strongly  felt  by  an  advocate,  and  upon 
very  reasonable  grounds,  from  his  own  instructions  with  respect  to  the  bearing  and  cir- 
cumstances of  the  cause,  which  the  judge,  acting  only  upon  the  impressions  of  what  has 
already  bSen  disolbsed,  cannot,  by  any  possibility  anticipate.  The  full  exposition  of  the 
motives  can  only  be  attained  by  a  premature  exposition  of  the  case  that  is  to  be  brought 
forward,  and  even  when  that  can  be  done  without  prejudice  to  the  party,  the  endeavor  to 
satisfy  tl^  court  would  have  the  common  effect  of  an  interruption  of  the  regular  course 
of  inqurrf,  and  instead  of  assisting  the  accurate  discussions  of  the  question;  would,  in  all 
probability,  terminate  in  confusion  and  desultory  altercation."    3  Ev.  Poth.  367  to  369 

(1)  34  How.  St.  Tr.  659. 

(2)  Id.  755.    See  Parkin  v.  Moon,  7  C.  &  P.  408 ;  People  v.  Christie,  3  Park.  Or.  570. 
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Rerexamination  limited  to  the  points  of  cross-examination.  The  re-ex- 
amination of  a  witness  is  not  to  extend  to  any  new  matter,  unconnected 
with  the  cross-examination,  and  which  might  have  been  inquired  into  on  the 
examination  in  chief.  If  new  matter  is  wanted,  the  usual  course  is  to  ask 
the  judge  to  make  the  inquiry ;  in  such  cases,  he  will  exercise  his  discretion, 
and  detei-mine  how  the  inquiry,  if  necessary,  may-  be  most  conveniently 
made,  whether  by  himself  or  by  the  counsel.  (1)  In  the  re-examination  of 
a  witness,  it  will  be  allowed  to  ask  him  any  questions  necessary  to  explain 
matters  elicited  from  him  in  cross-examination.  (2)  For  example,  if  a  wit- 
ness, upon  cross-examination,  has  been  asked,  with  a  view  to  discrediting 
him,  as  to  vindictive  expressions  used  by  him  with  reference  to  a  third  per- 
son, (3)  and  has  admitted  that  he  did  use  such  expressions,  he  may  be  asked, 
in  re-examination,  to  explain  the  circuinstances  under  which  those  expres- 
sions were  used,  or  state  what  the  person  had  done  to  provoke  them.  (4) 

Upon  a  trial  for  murder,(5)  the  counsel  for  the  crown,  by  the  direction 
of  the  court,  called  witnesses  named  on  the  back  of  the  indictment,  to  give 
the   prisoner's   counsel  an  opportunity  of   cross-examining,,  but   put    no 

question  to  them,(6)  and  they  were  cross-exapiined  -^  one  of  them,  on 
*911     being  *cross-examined  by  the  prisoner's  counsel,  stated  many  facts 

in  the  prisoner's  favor.  The  counsel  for  the.  crown  then  proposed  to 
inquire  of  him  as  to*somethinff  which  took  place  at  an  earlier  part  of  the 
day  on  which  the  deceased  was  killed ;  but  this  was  disallowed  by  the  judge, 
who  said  the  inquiry  must  be  strictly  a  re-examination,  ?ind  no  question 
could  be  asked  which  did  not  arise  out  of  the  cross-examination,  and  con- 
cluded by  ruKng  that  the  counsel  could  not  enter  into  a  fresh  examination 
of  the  witness  as  to  new  facts  against  the  prisoner.  The  new  facts  which 
it  was  proposed  to  give  in  evidence,  were  probably  not  contained  in  the 
witness's  deposition.  The  judge  in  that  case,  doubtless,  exercised  a  sound 
discretion.  But,  if  the  facts  stated  in  the  prisoner's  favor  had  been  contrary 
to  or  inconsistent  with  the  witness's  deposition,  and  if  the  inquiry  into  the 
new  facts  would  prove  the  evidence  given  for  the  prisoner  to  be  untrue, 
under  such  circumstances,  the  course  proposed  would  probably  have  been 
allowed. 

Rule  relaxed,  when.  In  a  cause  tried  before  Best,  C.  J.,(7)  he  allowed 
the  counsel  for  the  plaintiff,  after  closing  hisi  case,  to  call  a  witness  to 
prove  the  dishonor  of  a  note,  without  which  proof  the  action  must  have 
failed ;  he  said  he  would  always  allow  a  party  to  adduce  fresh  evidence  on 
points  of  this  kind,  which  went  to  sustain  the  justice  of  the  case,  and  was 

(1)  Note  584.  —  *  *  See  amti,  -note  570,  and  the  cases  there  cited;  showing  that  the 
re-examination  of  a  witness  is  a  matter  within  the  sound  discretion  of  the  court,  *  * 
(and  tlve  following' recent  cases :  Beal  v.  Nichols,  3  Gray,  363  ;  Commonwealth  v.  Wilson, 
1  Id.  337 ;  Covanhovan  v.  Hart,  21  Penn.  State  E.  495  ;.Eichardsott  v.  Wilkins,  19  Barb. 
N.  Y.  510.) 

(3)  See  the  Queen's  Case,  2  B.  &  B.  397. 

(3)  See  supra,  p.  902. 

(4)  R.  V.  St.  George,  9  C.  &  P.  483,  488.    See,  also,  Campbell  v.  The  State,  23  Ala.  44. 

(5)  R.  V.  Beezley,  4  C.  &.  P.  200,  before  Littledale,  J.  See,  further,  R.  v.  Simmonds,  1 
Id.  84  ;  R.  V.  Bodle,  6  Id.  186 ;  R.  v.  Harris,  7  C.  &  P.  581. 

(6)  It  has  been  said  that  the  proper  course  is  to  examine  in '  chief  every  witness  whose 
name  is  on  the  back  of  the  indictment.    By  Vaughan,  J.-,  in  B.  v.  Bull,  9  C.  &  P.  22. 

The  j  udge  will  sometimes  desire  persons  who  can  give  material  evidence  connected  with 
a  criminal  charge  to  be  called  as  witnesses  for  the  prosecution,  though  they  have  been 
brought  to  the  trial  as  witnesses  for  the  accused.  R.  v.  Holden,  8  C.  &  P.  606,  609,  610. 
See,  also,  R.  v.  Chapman,  Id.  558  ;  R.  v.  Orchard,  Id.  559,  n. ;  R.  v.  Stoner,  1  C.  &  K.  650. 

See  Pleasant  v.  State,  15  Ark.  624 ;  Dutton  v.  Woodmatij  9  Cush.  255  ;  Beal  v.  Nichols, 
2ai!ay,262. 

(7)  Gilewv.  Powell,  3  C.  &  P.  259.  The  rule  was  severely  enforced  in  Brown  v;  3Ues 
(I  Id.  118),  where  the  accidental  omission!  of  a<  necessary  piece  of  evidence  was  the  cause 
of  a  nonsuit ;  thus  the  plaintiff  was  made  to'sufier  for  tiie  casual  oversight  of  bitf  counsel. 
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little  more  than  matter  of  form.  And  in  a  cause  tried  before  Park,  J.,(l) 
where  the  plaintiff's  counsel  stated,  after  the  close  of  his  case,  that  he  had 
omitted  to  prove  a  fact  in  its  proper  place,  because  it  was  so  plain  that  he 
supposed  it  would  not  be  disputed,  the  judge  allowed  him  to  supply  the 
proof,  though  it  was  objected  to.  In  all  such  cases  the  judge  is  intrusted 
with  the  general  rule,  to  enforce  or  relax  it  in  his  discretion :  it  will  fre- 
quently happen,  that  the  relaxation  of  the  rule  is  proper  and  absolutely 
necessary  in  the  administration  of  justice. 

A  judge  has,  of  course,  full  power  in  all  cases,  civil  or  criminal,  to  order 
witnesses  to  be  recalled  for  re-examination,  in  any  stage  of  the  case  before 

it  is  finally  disposed  of.  (2)     And  in  a  criminal  case,  where  a  witness 
*912     was  *so  re-examined  by  the  judge  after  the  close  of  the  prisoner's 

defense,  the  prisoner's  counsel  was  allowed  to  cross-examine  again.  (3) 

Evidence  in  reply  limited  to  defendants  case.  The  same  principle  is 
observed  with  reference  to  the  conduct  of  the  entire  cause,  as  to  the  res- 
triction on  evidence  in  reply  to  the  defendant's  case.  After  the  close  of 
the  case  for  the  defendant,  the  general  rule  is  that  the  evidence  in  reply 
must  bear  directly  or  indirectly  upon  the  subject  matter  of  tlie  defense,  and 
ought  not  to  consist  of  new  matter  unconnected  with  the  defense,  and  not 
tending  to  controvert  or  disprove  it.  This  is  the  general  rule,  made  for  the 
purpose  of  preventing  confusion,  embarassment,  and  waste  of  time ;  but  it 
rests  entirely  in  the  discretion  of  the  judge  whether  it  ought  to  be  strictly 
enforced  or  remitted,^as  he  may  think  best  for  the  discovery  of  truth,  and 
the  administration  of  justice. 

Where  evidence  in  reply  part  of  plaintiff ''s  original  case.  A  party  will 
not  be  permitted,  in  reply  to  the  case  set  up  by  his  adversary,  to  adduce 
evidence  by  way  of  contradiction,  which  might  have  been  adduced  in  sup- 
port of  his  case  in  the  first  instance.  (4) 

Thus,  in  an  action  for  use  and  occupation,  (5)  the  question  was  whether  a 
house  had  been  let  to  the  defendant  or  her  sister.  A  witness  for  the  plain- 
tiff had  deposed  that  he  had  let  the  house  on  behalf  of  the  plaintiff  to  the 
defendant.  While  the  defendant's  witnesses  were  under  examination 
the  defendant  came  into  court,  and  was  identified,  as  the  defendant  by  one 
of  them.  After  the  close  of  the  defendant's  case,  the  counsel  for  the  plain- 
tiff proposed  to  recall  his  withess  in  reply,  for  the  purpose  of  stating  that 
now  he  had  seen  the  defendant  in  court,  he  was  quite  sure  that  it  was  she 
and  not  her  sister  who  had  taken  the  house;  but  Park,  J.,  would  not  allow 
this  to  be  done.  If  the  defendant's  witnesses,  his  Lordship  said,  had  intro- 
duced any  new  matter,  which  it  was  material  to  contradict,  the  witness 
migTit  have  been  recalled  for  that  purpose.  But  the  question  being  which 
of  the  two  sisters  had  taken  the  house,  and  the  plaintiff's  witness  being 
called,  and  having  sworn  that  it  was  the  defendant,  he  could  not  be  recalled 
to  say  the  same  thing  again ;  otherwise,  in  cases  of  conflicting  evidence,  all 
the  plaintiff's  witnesses  would  have  to  be  re-examined  in  reply,  for  the 
purpose  of  contradicting  the  witnesses  called  for  the  defendant. 

(1)  By  an  oversight,  the  name  and  report  of  this  case  have  been  omitted,  and  cannot  be 
rscovsrsd 
^2)  R.  V.  Remnant,  R.  &  R.  138. 

(3)  R.  V.  Watson,  by  Taunton,  J.,  6  C.  &  P.  653.  Counsel  were  not  employed  for  the 
prosecution. 

(4)  See  Browne  v.  Murray,  Ry.  &  M.  354. 

See  Outlaw  v.  Hurdle,  1  Jones  Law  (N.  C.)  150 ;  and  Moore  v.  Holland,  36  Maine,  14  ; 
and  Brooks  v.  Wilcox,  11  Grant.  411 ;  which  hold  that  cumulative  testimony  is  admissible 
in  the  reply  (York  v.  Pease,  2  Gray,  282),  not  as  a  matter  of  right.  Hastings  v  Palmer 
20  Wend.  225  ;  Ford  v.  Niles,  1  HiU  (N.  Y.),  300. 

(5)  Roe  V.  Day,  7  C.  &  P.  705. 

It  is  within  the  discretion  of  the  court  whether  a  witness  shall  be  recalled  after  the 
cause  has  been  submitted.    Stacy  v.  Graham,  8  Duer  (N.  Y.),  444 ;  12  Texas,  374. 
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*913  *  Where  a  plaintiff,  who  sued  as  indorsee  of  a  bill  of  exchange,  relied 
in  the  first  instance  upon  a  prima  facie  case  by  evidence  of  the 
indorser's  handwriting,  and  evidence  was  given  for  the  defense  (on  a  plea 
traversing  the  indorsement)  to  show  that  the  plaintiff  was  too  poor  to  have 
given  value  for  the  bill,  and  had  disclaimed  all  knowledge  of  it ;  the  Court 
of  Queen's  Bench  held,(l)  that  the  plaintiff  could  not  give  evidence  in  reply 
that  he  was  able  to  give  value,  and  had  actually  discounted  the  bill,(2) 
because  such  evidence  was  not  in  contradiction  of  the  defendant's  case,  but 
merely  in  confirmation  oi  ihe  prima  facie  case  set  up  by  the  plaintiff. 

In  an  action  for  work  and  labor,  (3)  surveyors  having  been  called  for  the 
defendant  to  prove,  that  at  a  certain  time  they  surveyed  the  work,  and  that 
then  the  plaintiff's  charges  were  £100  too  much,  the  plaintiff's  counsel 
offered  in  evidence,  in  reply,  a  letter  from  the  defendant's  attorney,  written 
two  years  before  that  time,  for  the  purpose  of  showing  that  the  charges  were 
only  £60  too  much ;  an  objection  was  taken,  that  it  was  not  evidence  in 
reply,  and  did  not  contradict  the  defendant's  case:  and  Lord  Tenterden,  C. 
J.,  was  of  that  opinion.  Here  the  evidence  tendered,  even  supposing  it  to 
be  equivalent  to  an  admission  by  the  defendant  himself,  would  not  disprove 
the  positive  evidence  of  the  ■  defendant's  valuers  ;  the  only  effect  it  could 
have,  would  be  to  show  that  their  valuation  was  too  low,  that  is,  it  would  have 
been  evidence  in  chief  for  the  plaintiff — but  to  prove  a  less  demand  than  had 
been  originally  set  up,  and,  in  that  point  of  view,  somewhat  inconsistent 
with  the  plaintiff's  original  case. 

But  in  one  case,  (4)  where  the  plaintiff,  as,  confirmatory  evidence  of  the 
defendant's  having  committed  the  tort  charged,  at  a  particular  place,  gave 
proof  that  the  defendant  was  seen  near  that  place  at  the  time  in  question, 
and  the  defendant  called  witnesses  who  swore  that  he  was  at  some  other 
distant  place  at  the  time,  the  plaintiff  was  allowed,  by  Lord  Denman,  C.  J., 
to  give  in  reply  additional  evidence  of  the  defendant's  being  at  the  first 
mentioned  place,  this  being  considered  as  a  direct  contradiction  of  the  new 
fact  of  the  defendant's  being  at  the  other  place.  But*  as  the  plaintiff's  case 
depended  upon  showing  that  the  defendant  was  at  a  particular  place  at  the 
time  in  question,  the  attention  of  his  counsel  also  having  been  directed,  by 
the  form  of  the  cross-examination  of  his  witnesses,  to  the  importance  of' 
showing  that  fact,  it  would  rather  seem  that  this  line  of  evidence  ought  to 
have  been  exhausted  in  the  first  instance,  and  that  the  plaintiff  ought 
*914  not  *to  have  been  permitted  to  reserve  part  of  it  by  way  of  reply. 
If,  on  the  other  hand,  the  defendant's  evidence  had  tended  to  show 
that  at  the  time  in  question  the  defendant  was  at  a  particular  spot  in  the 
place  named  by  his  witnesses,  it  would  have  been  competent  for  the  plaintiff 
to  have  called  witnesses  who  were  on  that  spot,  to  prove  that  the  defendant 
was  not  there. 

Where  evidence  in  reply  strictly  to  rebut  defense.  But  this  rule  is  not 
applicable  where  the  evidence  offered  in  reply,  although  it  might  have 
been  adduced  as  part  of  the  original  case,  is  strictly  evidence  to  rebut  the 
case  set  up  by  the  defendant. 

Thus,  in  an  action  of  debt,  (5)  for  the  treble  value  of  predial  tithes,  (6) 

(1)  Jacobs  V.  Tarieton,  11  Q.  B.  421. 

(2)  See  Ry.  &  M.  255,  n. 

(3)  Knapp  v.  Haskall,  4  C.  &  P.  590. 

Where  an  item  of  evidence  has  been  inadvertently  overlooked ;  as  where  in  an  action 
for  work  and  labor,  tlie  plaintiff  omits  to  prove  the  value  of  the  services ;  the  court  should 
undoubtedly  permit  him  to  supply  the  omission  (Owen  v.  O'Reilly,  20  Mis.  (5  Bennett) 
603) ;  even  after  argument.    21  Id.  308. 

(4)  Briggs  v.  Aynsworth,  2  Mo.  &  R.  168. 

(5)  Greswolde  v.  Kemp.  Car.  &  M.  635. 

(6)  Under  2  &  3  Ed.  VI,  c.  13. 
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to  which  the  defendant  had  pleaded  merely  nil  debit  by  statute,  (1)  the 
plaintiff  had  proved  the  defendant's  occupation  of  the  land,  the  subtraction 
of  the  tithe,  its  single  value^  ,and  that  tithe  had  been  previously  paid  in 
respect  of  land  encroached  from  the  same  common.  The  defendcnt  called 
witnesses  to  prove  exemption  from  tithe  by  reason  of  the  barrenness  of  the 
land ;  and  it  was  ruled  by  Erkskine,  J.)  that  although  in  there-examination 
of- one  of  the  plaintiff's  witnesses,  a  question  had  been  asked  as  to  the 
fertility  of  the  land,  the  plaintiff  was  entitled  to  adduce  evidence  in  reply  to 
disprove  the  defense.  In  this  case,  the  fertility  of  the  land  formed  no  neces- 
sary part  of  the  plaintiff's  case,  the  barrenness  of  the  land  was  entirely  a 
matter  of  defense,  and  the  pleadings  gave  no  notice  that  such  a  defense 
would  be  set  up.  (2) 

And  where  in  an  action  for  services,  (3)  a 'witness  had.  been  called  by  the 
defendants,  to  prove  conversations  between  the  plaintiff  and  the  agents  of  the 
defendants  with  reference  to  the  refusal  of  the  latter  to  sanction  the  plaintiff's 
employment  at  their  risk,  Erie,  J.,  ruled,  that  notwithstanding  the  course  of 
cross-examination  pursued  by  the  defendants'  counsel  had  been  such  as  to 
give  notice  of  their  case,  witnesses  might  be  called  in  reply  on  behalf  of 
the  plaintiff,  to  contradict  the  defendants'  witnesses  as  to  the  conversations 
in  question. 

Evidence  in  reply  inconsistent  with  case  first  set  up.  It  seems  that,  in 
some  cases,  where  a  plaintiff  has  made  out  a  prima  facie  case  which  is 
answered  by  the  evidence  for  the  defendant,  the  plaintiff  is  not  debarred 
*915  from  adducing  evidence  in  reply,  which  may  be  inconsistent  *with 
the  case  first  set  up  by  him.  Thus  where,  in  ejectment,(4)  the 
plaintiff  had  made  out  2k  primM  facie  case  as  heir,  at  law,  which  was  answered 
by  a  will  set  up  by  the  defendant,  it  was  ruled  that  the  plaintiff  was  at 
liberty,  in  reply,  to  ,put  in  a  subsequent  will,  showing  that  the  estates  in 
question  were  devised  to  him.  (5) 

In  an  action  of  trover,  or  for  damage  done  to  the  plaintiff's  goods,  if  a 
witness  on  the  part  of  the  defense  were  to  prove  that  the  goods  were  the 
property  of  a  third  person,  that  person  might  be  called  by  the  plaintiff  to 
prove  the  negative,  that  they  were  not  his  property ;  but  the  further  proof, 
that  they  were  the  plaintiff's  property,  would,  strictly  speaking,  be  evidence 
in  chief,  ratlier  than  in  reply.  (6) 

In  a  prosecution  for  larceny,  the  case  proved  on  the  part  of  the  crown 
was  that  the  goods  were  stolen,  and  found  in  the  possession  of  the  prisoner ; 
in  defense,  the  daughter  of  the  prisoner  proved  that  he  bought  the  goods 
of  a  third  person.  In  reply,  the  counsel  for  the  prosecution  called  that 
person,  and  attempted  to  prove  by  him,  that  he  had  seen  the  prisoner  steal 
the  goods ;  but  this  inquiry  was  stopped,  and  he  wa  s  confined  by  the  court 
to  the  question  whether  he  had  sold  the  goods  to  the  prisoner,  which,  if 
disproved,  would  be  an  answer  to  the  defense  set  up  by  the  prisoner.  (7) 
This  was  carrying  the  rule  very  far,  as  the  fact  of  seeing  the  prisoner  steal 
the  goods  would  be  strong  proof  that  he  did  not  buy  them. 

In  the  case  of  the  Queen  agt.  Frost,  (8)  which  was  an  indictment  for  high 

(1)  See  31  Jac.  I,  c.  4,  §  4. 

(2)  See,  also,  Reeves  v.  Smith,  2  Stark.  R.  31. 

The  court  may,  in  general,  regulate  the  order  of  the  proof  (White  v.  Waller,  17  Geo. 
106) ;  but  where  a  party  offers  relevant  and  legal  testimony,  it  must  be  received  ;  and 
though  the  testimony  do  not  appear  to  be  relevant,  it  is  received  where  the  party  offering 
It  prpposes  to  introduce  levidenoe  that  shall  render  it  relevant.  Plank  Road  Co.  v.  Bruce, 
6  Md.  457  ;  7  Id.  525. 

(3)  Cope  v.  Thames  Haven  Dock  Co.,  2  C.  &  K.  758. 

(4)  Doe  d.  Qosley  v.  Goslej^,  2  Mo.  &  R.  243. 

(5)  See,  also.  Doe  d.  Sturt  v.  Mobbs,  Car.  &  M.  1. 

(6)  Whittingham  v.  Bloxham,  4  C.  &  P.  597. 

(7)  R.  V.  Stimpson,  2  C.  &  P.  415. 

(8)  9  C.  &  P.  129, 159. 
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treason,  evidence  had  been  given  for  the  prosecution,  that  an  armed  party 
had.  attacked  a  house  in  -which  the  magistrates  and  troops  were  stationed. 
In  order  to  show  that  the  intention  of  this  party  was  not  treasonable,  but 
was  merely  to :  procure  the  release  of  certain  prisoners,  a  witness  was  called 
for  the  defense  to  prove  what  had  been  said  by  some  of  the  pa.rty  on  arrivr 
ing  before  the  house  ;  and  it  was  ruled,  that  the  counsel  for  the  prosecution 
might  recall  a  witness  who  had  been  previously  examined  for  the  crown, 
■  but  had  not  been  cross-examined  upon  this  point,  for  the  purpose  of  contrar 
dieting  the  evidence  adduced  by  the.  prisoners  as  to  what  had  been  said  on 
the  occasion:  for^  as  was  remarked  by  the  learned  judge8,(l)ithe  matter  of 
defense  arose,  ex  improviso,  which  the  crown  could  not  foresee. 

But  where  a  prisoner,  indicted  for  forgery,  had  stated  before  the  com- 
mitting magistrate ' that  the  document  was  not  in  his  writing,  and  on  his 
trial  felied  on  the   defense  that  he  had  written  the  document  by  the 

authority  of  the  prosecutor's  wife,  Creswell,  J.,  would  not  allow 
*916    the  *statement  made  before  the  magistrate  to  be  read  in  reply,  to 

contradict  the  defense  set  up  at  the  trial; (2)  and  yet,  in  this  case, 
it  seems  the  prosecutor  could  not  have  foreseen  that  the  prisoner  would  set 
up  a  defense  wholly  inconsistent  with  his  former  statement ;  and  it  does 
not  appear  to  have  been  any  part  of  the  prosecutor's  case  to  give  in  evi- 
dence that  statement  in  the  first  instance ;  because,  if  it  were  true,  it  was  a 
perfect  answer  to  the  charge. 

Refreshing  memory  by  memoranda.  A  witness  will  be  allowed  to  have 
his  memory,  respecting  anything  upon  which  he  is  questioned,  refreshed 
by  means  of  written  memoranda. (3)  '  There  seem  to  be  three  classes  of 
cases  in  which  this  may  be  allowed : — first,  where  the  writing  serves  only 
to  revive  or  assist  the  memory  of  the  witness,  and  to  bring  to  his  mind  a 
recollection  of  the  facts; (4)  secondly,  where  the  witness  recollects  having 
seen  the  writing  before,  and  though  he  has  no  independent  recollection  of 
the  facts  mentioned  in  it,  yet  remembers  that,  at  the  time  he  saw  it,  he 
knew  the  contents  to  be  correct  ;(5)  thirdly,  where  it  brings  to  the  mind 

(1)  Tindal,  C.  J.,  and  Parke,  B.  . 

(2)  R.  V.  Powell,  Car.  &  M.  500. 

(3)  Note  585. — A  witness's  testimony  is  not  inadmissible  because  he  says  that  it  is 
merely  his  impression  that  he  did  the  act,  &c.  An  impression  is  an  image  in  the  mind ; 
it  is  belief.  Eiggs  v.  Tayloe,  9  Wheat.  486  ;  ante,  note  133.  Belief  of  identity  of  the 
defendant's  person  was  received  from  the  witness,  he  being  conscientious  of  swearing 
positively  (People  v.  Wingham,  N.  T.  Gen.  Sess.,  Riker,  Recorder;  presiding,  Dec.  1822, 
-1  Wheel.  Cr.  Cas.  115) :  and  rightly  (1  Stark.  Ev.  127,  128) ;  and  belief  of  handwriting  is 
very  commonly  inquired  for  and  received  (Id.) ;  and  seems  a  proper  mode  of  expression 
for  knowledge  (Id.) ;  and  can  only  be  repudiated  where  it  stands  entirely  in  the  abstract, 
and  not  on  the  proper  means  of  knowledge  (Id.)  And  see  The  Nereide,^  9  Cranch,  416. 
A  deponent  stated  that,  from  his  knowledge  of  the  debtor's  circumstances,  the  latter  was 
able  to  pay  a  certain  aHiouut,  and  that  during  a. certain  time  after  his  escape,  he  must 
have  spent  from  eight  hundred  to  one  thousand  dollars,  as  the  deponent  believed.  Sendile, 
this  was  admissible,  not  being  mere  abstract  opinion.  Griffin  v.  Brown,  2  Pick.  304,  309. 
But  where  a  witness,  on  his  examination  in  chief,,  could  not  say,  from  the  particulars  of  a 
conversation,  that  any  one  time  more  than  another  was  alluded  to  by  it,  he  was  not 
permitted  to  express  his  belief  as  to  the  time.  Cutler  v.  Carpenter,  1  Cowen's  Rep.  81» 
Proof  of  the  words  set  out  in  an  indictment  for  perjury,  by  a  witness  who  speaks  from 
memory,  and  will  not  s'si'ear  that  he  has  given  the  whole  of  the  defendant's  former 
testimony,  but  says  that  he  has  stated,  to  the  best  of  his  recollection,  all  that  was  material 
to  the  present  inquiry  and  relating  to  the  transaction  in  question,  and  is  positive  nothing 
was  said  qualifying  the  evidence  proved,  is  sufficient  to  go  to  the  jury.  Rex  v.  Rowley, 
Ry.  &  Mood.  N:  P;  Cas.  299. 

Note  586. — HoUaday  v.  Marsh,  3  Wend.  142,  148.  A  witness  may  also  use  a  plat, 
diagram  or  map,  made  in  any  way,  to  explain  or  make  himself  intelligible  to  a  jury, 
though  it  cannot  go  to  them  as  evidence.  M'Intire's  Heirs  v.  Funk's  Heirs,  5  Litt.  Kep. 
33,  34,  35. 

(4)  (State  V.  Lull,  37  Maine,  246 ;  George  v.  Joy,  19  N.  H.  544 ;  Harrison  v.  Middleton, 
11  Gratt.  527;  Huff  v.  Bennett,  2  Selden,  337.) 

(5)  (Webster  v.  Clark,  10  Foster,  (N.  H.,>a45) ;  Downer  v.  Rowell,  24  Vt.  343 ;  Odiome  v. 
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of  the  witness  neither  any  recollection  of  the  facts  mentioned  in  it,  nor  any 
recollection  of  the  writing  itself,  but  which,  nevertheless,  enables 
*917  him  to  aweav  to  a  particular  fact,  from  the  conviction  *of  his  mind 
on  seeing  a  writing  which  he  knows  to  be  genuine ;  as,  for  instance, 
where  a  banker's  clerk  is  shown  a  bill  of  exchange  which  has  his  writing 
upon  it,  from  which  he  knows  that  the  bill  has  passed  through  hi^  hands, 
though  he  has  no  recollection  of  that  fact,  nor  of  his  writing  anything  upon 
the  bill.  (1)  In  the  two  latter  classes  of  cases,  the  witness  must,  on  seeing  the 
writing,  be  able  to  depose  positively  to  the  facts  to  which  he  is  examined, 
although  he  may  have  no  present  recollection  of  them  independently  of  the 
writing.  (2) 

When  writing  need  not  be  produced.  In  the  first  class  of  cases,  where 
the  memory  of  a  witness  has  been  revived  by  the  previous  inspection  of  a 
writing,  it  is  not  necessary,  as  a  condition  of  the  admission  of  his  oral  testi- 
mony, that  the  writing  should  be  produced  in  court ;  (3)  the  case  seems  to  differ 
only  in  degree  from  many  others  in  which  memory  is  revived  by  reference  in 
the  mind  of  a  witness  to  any  circumstance  to  ;ivhich  his  attention  may  have 
been  drawn  with  a  peculiar  degree  of  force.  The  absence,  however,  of  the 
writing  might  afford  matter  of  observation.  If  it  is  produced,  the  counsel 
for  the  other  party  has  a  right  to  see  it,  and  cross-examine  from  it.  (4) 

When  writing  must  be  produced.  Where  writing  has  not  the  effect  of 
reviving  the  witness's  memory  (as  in  the  two  last  classes  of  cases  above 
mentioned),  but  yet  enables  him  to  speak  positively  to  a  fact,  so  that  his 
testimony  depends  upon  his  inference  from  the  writing,  the  writing  must  be 
produced,  and  his  testimony  is  admissible  as  proof  of  the  fact.  (5)  Thus,  in 
an  action  by  the  acceptor  against  the  drawer  of  an  accommodation  bill,  (6)  the 

Bacon,  6  Gush.  185 ;  5  Sa^d.  319 ;  The  State  v.  Cheek,  13  Ired.  114.    And  see  White 
V.  Ambler,  4  Selden,  170. 

(1)  See  R.  V.  St.  Martin's  Leicester,  2  A.  &  E.  210. 

(State  V.  Colwall,  3  R.  I.  132 ;  New  Haven  Bank  v.  Mitchell,  15  Conn.  206.) 

(2)  See  also  by  Bayley,  J.,  in  Maugham  v.  Hujibard,  8  B.  &  C.  16.         • 

(3)  Kensington  v.  Inglis,  8  East,  273  ;  Barton  v.  Plummer,  2  A.  &  E.  841. 

(4)  R.  V.  Hardy,  34  How.  St.  Tr.  834  ;  Sinclair  v.  Stevenson,  1  C.  &  P.  583  ;  R.  v.  Rams- 
den,  3  Id.  603  ;  Howard  v.  Canfield,  5  Dowl!  P.  C.  417 ;  by  Patteson,  J.,  in  R.  v.  St.  Martin's, 
Leicester,  2  A.  &  E.  215 ;  Lloyd  v.  Freshaeld,  2  C.  &  P.  335  ;  Dnpuy  v.  Truman,  2  You.  & 
Col.  341. 

(5)  Doe  d.  Church  v.  Perkins,  3  T.  R.  754  :  Tanner  v.  Taylor,  Id.  n. 

(6)  Beech  v.  Jones,  5  C.  B.  696. 

Note  587. — At  a  previous  note  (170),  we  considered  the  general  doctrine  that  a  memo- 
randum is  not  per  se  evidence  ;  that  it  cannot,  therefore,  be  required  as  of  superior  degree, 
or  better  testimony  than  oral  proof  (S.  P.,  Kensington  v.  Inglis,  8  East,  273,  289) ;  and 
several  remarks  and  cases  will  there  be  found,  showing  the  view  of  different  courts  as  to 
its  being  received  in  connection  with  the  oath  of  the  witness  who  made  it.  At  our  note 
115,  we  considered  how  far  memoranda,  made  by  judges,  counsel,  &c.,  are  receivable  in 
connection  with  the  oath  of  the  person  who  made  them,  to  show  what  a  witness  swore  upon 
a  former  trial.  Both  the  above  notes  may  advantageously  be  read  ss  a  part  of  the  pres- 
ent, the  more  immediate  object  of  which  is  to  inquire  whether  sworn  memoranda  in 
general  shall  be  received  at  all,  and  to  what  extent.  In  what  cases  memoranda  made  by 
deceased  persons  shall  be  received  in  evidence .  1.  Because  against  their  interest,  see  ante, 
notes  103,  107.    2.  Because  in  the  course  of  their  business,  see  ante,  note  105.    And  in 

what  case  book  accounts  of  the  party,  see  ante,  note  108. 
*918  *The  general  rule  is  undoubtedly,  as  laid  down  at  the  close  of  our  note  170,  tltat  memo- 
randa cannot  be  read  in  evidence  to  the  jury,  nor  can  the  witness  who  refreshes  his 
memory  by  them,  read  them  to  the  jury.  The  meaning  of  the  rule  seems  to  be,  however, 
that  he  is  to  refresh  his  memory,  and  then  speak  entirely  from  that,  if  possible.  If  he 
fails  in  doing  so,  there  can  be  no  doubt  that  original  entries  of  a  certain  character,  if  not 
memoranda  in  general,  verified  by  the  witness's  testifying  that  he  made  them,  and  that 
he  believes  them  to  be  true,  and  to  have  been  made  at  or  about  the  time  of  the  transac- 
tion which  they  record,  may  be  received,  in  connection  with  such  oath,  and  in  that  form 
go  to  the  jury  as  evidence.  We  think  the  ca»es  warrant  us  in  stating  generally,  that  an 
original  memorandum  made  by  the  witness  presently  after  the  fact  noted  in  it  transpired, 
and  proved  by  the  same  witness  at  the  trial,  may  he  read  by  him,  and  is  evidence  to  the 
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jury  of  the  facts  contained  in  the  memorandum,  although  the  witness  may  have  totally 
forgotten  such  facts  at  the  time  of  the  trial. 

(The  rule  here  stated  received  the  approbation  of  the  Court  of  Appeals  in  Halsey  v. 
Sinsebaugh,  15  N.  Y.  Rep.  485,  488,  where  it  was  held  that  the  minutes  of  the  testimony 
of  a  living  witness,  taken  by  counsel  on  a  former  trial,  who  swears  that  he  knows  or  has 
no  doubt  that  they  were  correctly  taken,  may  be  read  to  the  jury,  although  the  witness 
has  no  recollection  of  the  testimony  independent  of  the  minutes.  In  Russell  v.  Hudson 
River  B.  Co.  17  N.  Y.  134,  the  court  holds  in  respect  to  a  memorandum  or  certificate  made 
by  a  physician  showing  the  nature  and  extent  of  plaintiff's  injuries  and  of  his  treatnjent, 
medical  and  surgical,  that  the  same  is  not  admissible  unless  it  appears  that  there  is  a 
necessity  for  its  introduction,  on  account  of  the  inability  of  the  witness  to  recollect  the 
facts.  It  is  not  necessary  that  the  memorandum  should  have  been  made  in  the  usual 
course  of  business  ;  thus,  where  a  witness  testified  that  at  the  request  of  the  payee  he  at 
a  certain  time  reckoned  up  the  interest  on  a  note,  and  made  a  written  statement  of  date, 
amount  and  indorsement  upon  the  note,  and  a  computation  of  the  interest  to  a  day 
certain,  April  1,  1848,  and  stated  that  he  had  no  doubt  it  was  accurate,  although  he  had  „ 
no  recollection  as  to  the  precise  time  when  it  was  made,  it  was  held  proper  to  read  the 
same  to  the  jury  as  evidence  that  a  certain  indorsement  on  it  alleged  to  have  been  made' 
in  February,  1847,  was  not  on  the  note  at  the  time  the  computation  was  made.  Guy  v. 
Mead,  23  N.  Y.  Kep.  463.  The  qualifications  under  which  the  entry  or  memorandum  may 
be  received  are  farther  illustrated  in  Marcly  v.  Shult8,'39  N.  Y.  R.  346.  An  ex  pwrte 
statement  of  work  done  ■  and  materials  furnished  under  a  special  contract,  pursuant  to 
plans  and  specifications,  prepared  beforehand  by  the  witness,  cannot  be  admitted  as  evi- 
dence, on  the  testimony  of  the  witness,  that  it  is  correct.  -Stuart  v.  Binsse,  7  Bosw.  195  ; 
Young  V.  Catlett,  6  Duer,  443.     See  Stuart  v.  Binsse,  10  Bosw.  436,  ante,  p.  890.) 

Thus,  in  cases  for  scandalous  words,  Holt,  C.  J.,  said;  "  Where  a  witness  swears  to  a 
matter,  he  is  not  to  read  a  paper  for  evidence,  though  he  may  look  upon  it  to  refresh  his 
memory ;  bui  if  he  swears  to  the  words,  he  may  read  it,  if  he  swears  that  he  presently  com- 
mitted-it  to  writing,  and  that  those  are  the  very  words."  Sandwell  v.  Sandwell,  Comb. 
445,  A.  D.  1697,  9  William  III,  at  Nisi  Prius.  Nearly  a  century  after  this  (A.  D.  1790),  we 
understand  the  King's  Bench  as  holding  the'same  distinction  in  Doe  ex  dem.  Church  v. 
Perkins  (3  T.  R.  749),  the  marginal  note  to  which  case  is  thus :  "  A  witness  may  refresh 
his  memory  by  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact  from  his  own 
recollection.  But  if  he  cannot  swear  to  the  fact  from  recollection,  any  farther  than  as 
finding  it  entered  in  a  book  or  paper,  the  original  book  or  paper  must  be  produced."  The 
case  iteelf  was  this  ;  one  Aldridge,  an  agent  of  the  lessor  of  the  plaintiff,  to  ascertain  when 
certain  tenancies  expired,  with  a  view  to  an  ejectment,  went  round  with  the  receiver  of 
the  rente,  and  entered  in  a  book  (he  sometimes,  and  sometimes  the  receiver)  the  admissions 
of  the  tenants,  made  on  inquiry,  showing  the  time.  He  left  the  book  at  home,  and  now, 
to  prove  the  time  asto  twenty-three  joint  defendants,  appeared  with  mere  extracts,  having, 
as  might  be  expected,  forgotten  the  times,  but  relying  on  the  extracts.  Held  inadmissible. 
BuUer,  J.,  read  the  note  of  a  decision  by  Baron  Legge  (Tanner  v.  Taylor),  that  a  mer- 
chant's clerk  could  not  leave  a  book  containing  his  entries  at  home,  and  rely  on  a  copy, 
unless  he  would  undertake  to  be  positive  in  his  memory  as  to  every  particular  ;  that  if  he 
cannot  testify  to  the  delivery  of  goods  farther  than  as  finding  them  in  the  book,  that  must 
be  produced.  Upon  which  Lord  Kenyon  remarked,  that  the  rule  appeared  to  be  clearly 
settled,  and  every  day's  practice  agreed  with  it;  and  Aldridge  ought  not  to  have  been 
permitted  to  speak  from  the  extracts.  And  see  Jacob  v.  Lindsay,  1  East,  460,  463,  463. 
So,  a  magistrate's  clerk,  taking  and  attesting  a  prisoner's  confession,  which  is  not  signed 
by  the  prisoner,  gives  it  in  evidence,  by  proving  the  confession,  refreshing  his  memory 
from  the  original  paper,  and  reading  it  in  the  third  person  to  the  jury.  Rex  v.  Bell,  5 
Carr.  &  Payne,  162  ;  Bex  v.  Watkins,  in  note  a  to  Rex  v.  Swatkins,  4  Carr.  &  Payne,  548. 
In  a  late  case  at  bar  (1828),  a  witness  having  entered  the  receipt  of  a  sum  of  money  in  his 
own  book,  it  became  material  to  prove  it  between  third  persons.  He  said,  that /row  see- 
ing the  entry,  he  had  no  doubt  he  had  received  the  money.  An  objection  was  taken,  that 
this  was  insufficient,  because  he  knew  nothing  of  the  receipt  of  the  money,  except  from 
the  entry.  Lord  Tenterden,  C.  J.,  thought  his  saying  that  from  seeing  the  entry  he  had 
no  dovbt,  amounted  to  a  statement  that  he  knew  and  recollected,  independenly  of  the 
book.  Bayley.  J.,  likened  the  case  to  the  proof  of  the  execution  of  a  deed  by  a  subscrib- 
ing witness.  Though  he  may  state  that  he  does  not  recollect  the  fact  of  the  deed  being 
executed  in  his  presence,  but  that  seeing  his  own  signature  to  it,  he  has  no  doubt  he  saw 
it  executed,  that  has  always  being  received  as  suflScient  proof  of  the  execution.  Maug- 
ham V.  Hubbard,  2  Mann.  &  Ryl.  5,  7 ;  S.  C,  8  Barn.  &  Cressw.  14.  The  same  learned 
judge  held  a  similar  dectrine  on  another  occasion,  upon  motion  for  a  new  trial.  The 
court  decided  that  a  witness  refreshing  his  memory  from  part  of  his  entry,  of  the  number 
of  the  note  taken  on  the  loan  of  money  at  a  banker's,  may  be  cross-examined  as  to  the 
rest  of  the  entry,  e.  g.,  the  initials  C.  K.  attached  to  it ;  and  whether  that  did  not  mark  to 
whom  the  loan  was  made.  And  per  Bayley,  J. :  "  The  witness  can  only  say  this  entry  is 
my  handwriting.  I  have  no  doubt  that  the  numbers  ot  the  notes  are  right,  because  they 
are  in  this  book.    Now,  if  he  speaks  so  far  from  the  entry,  he  ought  to  give  the  whole  of 
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it."    The  judges,  indeed,  seemed  throughout  to  treat  this  entry  as  evidence  of  itself  to  a 

certain  extent.    Lloyd  v.  Freshfield,  2  Carr.  &  Payne,  325. 
*919    *The  American  cases  are  quite  as  strong.    A  witness,  to  contradict  another,  by 

showing  what  the  other  testified  on  a  former  trial,  read  his  notes,  which  he  swore 
■were  correctly  taken,  but  he  did  not  distinctly  recollect  the  evidence.  The  court  held  the 
distinction  to  be,  that  where  the  witness  cannot  remember  the  facts,  he  may  produce  his 
notes,  and  proving  them  true  is  enough.  They  cite  3  T.  R.  749.  Rogers  v.  Burton,  Peck, 
108,  109, 118.  And  where  a  bank  clerk  could  only  swear  that  he  made  a  certain  entry  in 
a  bank  book  which  he  believed  to  be  correct ;  but  could  not  in  the  least  refresh  his  recol- 
lection by  the  entry^  so  as  to  remember  the  fact  indicated  by  the  entry ;  held,  that  the 
entry  itself,  thus  supported  by  the  clerk's  oath,  should  go  as  evidence  to  the  jury. 
Farmers'  and  Mechanics'  Bank  v.  Boraef,  1  Rawle,  152.  And  see  Babb  v.  ulemson,  12 
Serg.  &  Rawle,  329',  per  Tilghman,  C.  J.  See  also  Smith  v.  Lane,  12  Serg.  &  Rawle,  84, 
87.  In  the  last  case,  Gibson,  J.,  says :  "Where,  for  the  purpose  of  perpetuating  the  evi- 
dence of  a  fact,  a  witness  has  made  a  written  statement  of  it  at  the  time,  and  can  recollect 
.nothing  farther  than  that  they  had  accurately  reduced  the  whole  transaction  to  writing, 
ought  not  the  written  instrument  thus  authenticated  by  his  oath  to  be  admitted  as  evi- 
dence ;  and  would  not  the  mind  of  a  juror  rest  more  confidently  on  its  truth  than  on  the 
frail  recollection  of  a  man  ?"  Id.  84.  In  another  case,  it  was  held  that  if  the  statement 
were  made  by  the  witness  at  the  time  of  the  facts,  for  the  purpose  of  perpetuating  the 
memory  of  them,  he  may  testify  that  he  made  the  entry  even  in  a  criminal  .case,  saying 
he  knows  the  fajsts  from  the  memorandum,  though  he  do  not  retain  a  distinct  recollection 
of  the  facts  themselves.  The  witness  had  made  an  aflSdavit  of  the  facts  as  to  a  gambling 
transaction,  in  which  he  put  down  the  facts  he  saw,  and  nothing  more.  Some  facts  he 
recollected,  othera  not,  and  per  Nott,  J. :  "  The  occurrences  of  every  day  furnish  abundant 
proof  that  the  ordinary  transactions  of  life  could  not  be  carried  on  upon  any  other  prin- 
ciple. The  subscribing  witnesses  to  deeds  can  seldom  prove  their  execution,  except  by 
barely  recognizing  their  own  signatures,  accompanied  with  the  further  fact,  that  they 
never  do  attest  any  writing  which  they  have  not  seen  executed.  There  are  but  few 
instances  where  they  retain  a  distinct  recollection  of  the  fact  of  execution.  The  same 
may  be  said  of  the  proof  of  merchants'  boofe.  It  seldom  happens  that  the  person  making 
the  entry  can  recollect  the  delivery  of  the  articles."  He  denied  that  such  evidence  was 
confined  to  the  entry  of  an  act  done  by  the  witness  himself ;  and  instanced  a  tender  or 
payment  of  money  by  another,  the  witness  entering  the  time,  the  sum,  the  manner,  as 
whether  conditional,  whether  on  a  bond,  note  or  open  account,  &c.  The  State  v.  Rawles, 
3  Nott  &  M'Cord,  331,  333.  And  see  Feeter  v.  Heath,  11  Wend.  485.  (See  Halsey  v.  Sin- 
sebaugh,  15  N.  Y.  R.  485.)  See  Pearson  v.  Wright,  1  Rep.  Const.  Ct.  344 ;  and  Collins  v. 
Lemasters,  2  Bail.  141.  A  notary's  clerk  swore  to  an  entry  of  notice  to  an  indorser,  made 
by  himself  in  the  notary's  book  of  notices;  but  had  no  distinct  recollection  without  a 
reference  to  the  entry.  He  was  confident  the  entry  must  be  true,  and  was  confident  he 
must  have  left  a  notice  with  the  indorser,  or  at  his  house.  The  entry  was  received  as 
evidence.  And  per  Colcock,  J. :  If  such  evidence  in  a  large  and  populous  dty  were  not 
received,  there  would  be  many  instances  of  a  defect  in  testimony,  even  where  notices 
were  properly  served.  The  notary  is  called  on  perhaps  years  after  the  transaction ;  and 
can  it  be  supposed  that  one  engaged  in  such  an  infinite  number  of  cases,  all  of  the  same 
nature,  could  retain  in  his  memory  an  exact  account  of  the  day,  place  and  manner  of 

fiving  notice?  Haig  v.  Newton,  1  Rep.  Const.  Ct.  433,  424.  And  see  Sharp  v.  Bingley,  Id. 
73.  So  a  town  clerk,  who  made  memoranda,  or  in  other  words  kept  an  account  of  penal- 
ties for  obstructing  streets,  on  knowledge  derived  from  admissions  and  settlranents  of  the 
offenders,  was  allowed  to  prove  his  entry,  though  he  had  forgotten  the  transaction.  Cor 
poration  of  Columbia  v.  Harrison,  2  Bep.  Const.  Court,  213.  In  the  last  case,  Nott,  J., 
said  the  witness  might  refer  to  any  of  his  memoranda  as  the  evidence  of  a  fact  which  he 
knew  to  exist,  ^^  referring  to  it,  though  he  had  lost  all  recollection  of  the  fact  itselfc 
When  accounts  are  settled  and  recorded,  what  higher  evidence  can  exist  of  the  fact  than 
a  memorandum,  supported  by  the  oath  of  the  party  who  made  it  1  Bonds  and  notes 
furnish  but  little  higher  evidence  of  the  facts  they  contain,  for  the  witnesses  by  whom 
they  are  proved  seldom  recollect  or  know  anything  more  of  the  transaction  than  that 
their  names  are  subscribed  in  their  own  handwriting  to  the  paper.  The  books  themselves, 
in  this  case,  were  not  evidence.  The  witness  might  have  proved  the  amount  from  recol- 
lection ;  but  the  memorandum  was  better.  All  the  judges  appear  to  have  concurred.  Id. 
815,  216.  A  notary,  a  witness,  had  no  recollection  except  from  a  memorandum  which  he 
swore  he  no  doubt  made  at  the  time,  and  that  it  was  true,  for  he  had  never  made 
*920  such  a  memorandum  without  its  being  true.  Per  Gur. :  *The  evidence  is  as  good 
as  could  be  expected.  A  notary  daily  protesting  and  giving  notice  upon  inany 
notes  cannot  possibly  be  able,  at  a  distance  of  time,  to  recollect  the  very  day,  unless  he 
immediately  made  a  memorandum.  It  is  only  from  the  information  which  his  memo- 
randum recalls,  that  he  can  fix  the  day,  place  or  person  notified.  BuUard  v.  Wilson  5 
Mart.  Lou.  B.  (N.  S.)  196.  By  refreshing  the  memory  of  a  merchant's  clerk,  is  not  to  be 
understood  that  the  memoranda  must  bring  to  his  recollection  that  every  article  in  the 
account  was  delivered.    They  can  only  inform  him  that  they  made  the  entries,  and  enable 
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liim,  therefore,  to  say  tliat  he  delivered  the  articles  at  the  time.  Per  Nott,  J.,  in  Nichols 
V.  Withers,  3  M'Cord,  429 ;  Owings  v.  Henderson,  5  Gill  &  John.  134.  The  case  of  Ken- 
sington V.  inglis  (8  East,  373,  289),  contains  a  general  recognition  of  the  doctrine  that  an 
entry  by  a  man  can  he  used  only  to  refresh  his  memory  as  a  witness,  and  is  not  per  se 
evidence.  He  may,  therefore,  if  he  can  remember  the  fact,  testify  without  a  recurrence 
to  it,  as  we  noticed  ante,  note  170,  Vol.  I.  Probably,  taking  this  case  in  connection  with 
the  other  English  cases,  the  learned  Court  of  Appeals  of  Virginia  have  made  deductions 
corresponding  with  what  we  have  ventured  to  lay  down  as  the  true  distinction.  The 
prisoner  was  indicted  for  forging  and  passing  a  check  on  a  bank.  On  the  trial,  the  bank- 
book, said  to  contain  the  daily  entries  of  the  payment  of  checks  and  orders,  in  the  hand- 
writing of  the  teller,  was  offered  and  received,  though  objected  to,  in  order  to  prove  that 
the  check  had  been  passed  at  the  bank.  Error  was  brought  by  the  prisoner,  on  a  bill  of 
exceptions,  which  did  not  state  that  the  book  was  offered  in  connection  with  the  teller's 
oath,  though  it  stated  that  he  was  a  witness  on  the  trial.  The  court  held  that  the  book 
was  not  evidence  per  se  ;  and  reversed  the  judg^nent,  with  instructions  that  it  might  be 
given  in  evidence  on  a  second  trial,  in  connection  with  the  evidence  of  the  teller.  No 
cases  appear  by  the  report  to  have  been  consulted ;  but  the  case  squares  so  exactly  with 
the  true  doctrine  of  these  original  memoranda,  as  to  leave  little  doubt  of  its  having  been 
well  considered.  Courtney  v.  The  Commonwealth,  5  Band.  K.  666  (A.  D.  1827).  And  see 
Swift's  Ev.  111. 

(Counsel  will  not  be  allowed  to  put  into  the  hands  of  a  ready  witness  a  memorandum 
to  assist  his  memory,  which  does  not  appear  to  need  assistance.  Young  v.  Catlet,  6  Daer, 
437.) 

To  recapitulate.  We  understand  the  above  cases  to  comprehend  all  original  entries 
made  in  any  form,  by  the  witness,  for  the  purpose  of  perpetuating  his  memory  of  the 
transaction.  We  have  words  of  scandal,  admissions  of  tenants,  entries  by  merchants' 
clerks,  by  magistrates'  clerks,  entries  of  the  receipt  of  sums  of  money,  of  the  numbers  of 
notes  at  a  bankers,  entries  in  notes  by  counsel,  &c.,  of  the  testimony  of  a  witness  on  a  for- 
mer trial ;  any  entry  by  a  bank  clerk  or  teller,  the  affidavit  of  a  gaming  transaction,  the 
attestation  of  a  deed,  will  or  other  paper,  the  memorandum  of  a  tender  of  money,  includ- 
ing time,  sum,  manner,  the  entry  of  a  notary  or  a  notary's  clerk,  entries  of  admissions  and 
settlements,  &c. 

Other  American  courts,  while  they  recognize  the  general  doctrine,  are  more  cautious  in 
its  application,  that  is  to  say,  they  seem  not  willing  to  allow  even  original  memoranda  of 
all  kinds,  not  made  in,  nor  required  by,  the  ordinary  course  of  business,  to  be  given  in 
evidence.  Proceeding  thus  cautiously,  the  Supreme  Court  of  New  York  have,  though 
not  avowedly,  yet  virtually,  differed  from  Lord  Holt  in  the  above  case  of  Sandwell  v. 
Sandwell  (Comb.  445.)  In  order  to  show  a  conversation  impeaching-a  contract  relative 
to  the  sale  of  a  bond  by  the  plaintiff  to  the  defendant,  the  latter  called  a  witness,  who 
stated  that  he  was  present  at  the  conversation,  and  produced  a  memorandum  of  it  made 
at  the  time,  in  his  own  handwriting,  and  which  he  had  no  doubt  contained  a  true  account 
of  what  took  place.  He  had  lately  read  it  over,  and  the  j  udge  told  him  he  might  still 
refresh  his  memory  from  it  on  the  trial,  where  he  held  it  in  his  hand.  But  he  said  he 
had  no  recollection  of  the  tacts,  independent  of  the  paper.  He  was  not  allowed  to  testify, 
and  the  memorandum  was  excluded.  Held  well.  Lawrence  v.  Barker,  5  Wend.  301. 
In  the  last  case,  the  chief  justice  distinguishes  such  memoranda  from  account-books.  He 
says  :  "  In  case  of  goods  sold  and  delivered,  a  merchant's  books  are  evidence  to  a  certain 
extent ;  but  this  is  very  different  from  a  memorandum  made  by  a  witness  for  his  own 
convenience,  not  sanctioned  by  the  parties,  and  where  no  necessity  exists  requiring  the 
admission  of  such  a  paper,  as  is  frequently  the  case  in  respect  to  merchants'  books."  The 
learned  judge  also  went  into  the  general  doctrine  on  this  subject,  as  laid  down  by  our 
author  and  by  Mr.  Starkie,  and  denied  that,  where  the  witness  has  forgotten  the  fact,  his 
memorandum,  though  original,  and  made  to  perpetuate  his  memory,  can  be  resorted  to 
in  order  to  supply  such  loss  of  testimony.  Nor  is  he  willing  to  concede  that  the  decision 
of  Baron  Legge,  in  Tanner  v.  Taylor  {ut  supra),  will,  in  such  case,  even  authorize  the 
admission  of  a  clerk's  entries  in  a  merchant's  book.  'This  is  giving  to  such  memoranda 
the  narrowest  effect  possible;  and  were  the  dictum  literally  followed,  would 
*931  *result  in  almost  disqualifying  men  of  businese,  who  must  mainly  depend  on  such 
entries,  from  testifying  to  the  facts  which  they  contain.  The  doctrine  was  lately 
advanced  in  a  somewhat  more  extensive  scope,  by  the  present  learned  Chancellor  of  New 
York,  in  the  Court  of  Errors  of  that  state — though  he,  too,  evidently  appears  reluctant 
in  overstepping  the  doctrines  of  independent  memory,  as  put  forward  by  our  author  and 
Mr.  Starkie.  "'  Witnesses,"  says  he,  "are  in  the  constant  habit  of  refreshing  their  recol- 
lections, particularly  as  to  dates  and  numbers,  by  examining  books  and  papers,  which 
they  know  to  be  correct,  before  they  go  into  court  to  give  their  evidence  ;  and,  if  they 
have  neglected  to  do  so  before  going  into  court,  I  can  see  no  valid  reason  why  they  should 
not  be  permitted  to  inspect  the  written  memoranda  in  court,  provided  they  can,  after  such 
inspection,  distinctly  recollect  the  facts,  independent  of  the  written  memoranda  or  docu- 
ment ;  especially  where  there  is  no  ground  to  suspect  there  has  been  any  tampering  with 
the  witnesses,  or  that  any  abuse  of  the  privilege  is  intended.    Such  is  the  frailty  of  human 
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memory,  that  very  few  witnesses  would  be  able  to  testify  as  to  particular  dates,  numbers, 
quantities  and  sums,  after  the  lapse  of  a  few  years,  if  they  were  not  .permitted  to  referto 
papers  and  writings  which  they  knew  to  be  correct  at  the  time  they  were  made."  Per 
Walworth,  C,  in  Peeter  v.  Heath,  11  Wend.  485.  In  this  case,  the  witness  refreshed  his 
memory  by  referring  in  court  to  an  affidavit  made  by  him'  five  years  before ;  and  held 
well.  Id.  Other  courts  have  taken  it  for  granted  that  the  English  rule  is  restricted  to 
the  same  compass  as  that  described  by  Savage,  C.  J.,  in  the  above  case  of  Lawrence  v. 
Barker,  and  have  slowly  and  reluctantly  departed  from  it.  Such  was  evidently  the  view 
of  Tilghman,  C.  J.,  in  the  Juniata  Bank  v.  Brown  (5  Serg.  &  Rawle,  333),  and  of  Duncan, 
J.,  in  Smith  v.  Lane  (12  Serg.  &  Rawle,  87).  Such  was  evidently  the  view  which,  for 
some  time,  embarrassed  the  courts  in  letting  in  the  notes  of  counsel,  to  prove  <vhat  » 
deceased  witness  swore  on  a  former  trial,  as  we  saw  by  various  cases  cited  ante  ;  and  the 
courts  in  Kentucky  seem  to  have  felt  themselves  bound  by  it.  On  a  question  to  the  wit- 
ness, whether  S.  had  not  rented  certain  land,  the  witness  was  handed  his  own 
memorandum  to  that  effect ;  but  still  he  could  not  remember  it,  independent  of  the  paper, 
though  he  said  he  had  no  doubt  the  paper  was  correct.  Yet,  held  that  the  paper  was  no 
evidence  for  the  jury.    Calvert  v.  Fitzgerald,  Littell's  Sel.  Cas,  388. 

The  learned  Constitutional  Court  of  South  Carolina  have,  however,  come  out  with  a 
bold  and  successful  vindication  of  the  English  cases  from  the  narrow  construction  of 
Phillipps.  In  The  State  v.  Rawles  (2  Nott  &  McCord,  334),  Nott,  J.,  makes  the  following 
remarks :  "  It  is  true,  that  Phillipps,  in  his  Treatise  on  Evidence  (209),  says,  that  '  a  wit- 
ness, to  assist  his  memory,  may  use  a  written  entry  or  memorandum,  or  the  copy  of  a 
memorandum,  and  if  afterwards  he  can  swear  positively  to  the  truth  of  the  facts  there 
stated,  such  evidence  will  be  sufficient.  Yet  if  he  cannot,  from  recollection,  speak  to  the 
fact  any  farther  than  as  finding  it  stated  in  a  written  entry,  his  testimony  will  amount  to 
nothing.'  But  by  a  reference  to  the  cases  quoted  by  Phillipps,  it  will  be  found  that  the 
rule,  as  laid  down  by  him,  applies  only  to  copies  of  entries,  and  not  to  the  original.  The 
principal  cases  relied  on  are  Doe  v.  Perkins  (3  D.  &  E.  752),  and  Tanner  v.  Taylor,  a  man- 
uscript report  of  which  Mr.  Justice  BuUer  read  in  that  case.  The  case  of  Tanner  v.  Taylor, 
was  an  action  for  goods  sold  ;  the  witness  who  proved  the  delivery,  took  it  from  an  account 
which  he  had  in  his  hand,  being  a  copy,  as  he  said,  of  the  day-book,  which  he  had  left  at 
home.  It  being  objected,  that  the  original  ought  to  be  produced,  Mr.  Baron  Legge  said 
if  he  would  swear  positively  to  the  delivery  from  recollection,  and  the  paper  was  only  to 
refresh  his  memory,  he  might  make  use  of  it.  •  But  if  he  could  not,  from  recollection, 
swear  to  the  delivery,  any  farther  than  finding  them  entered  in  the  books,  then  the  orig- 
inal should  have  been  produced.  The  case  of  Doe  v.  Perkins,  is  more  directly  in  point. 
The  question  was,  at  what  time  of  the  year  the  annual  leases  of  several  tenants  expired. 
One  Aldridge  went  round  with  the  receiver  of  the  rents,  and  minuted  down  their  declara- 
tions respecting  the  times  when  they  severally  became  tenants.  When  Aldridge  was 
examined,  the  original  book  was  not  in  court ;  but  he  spoke  of  the  dates  of  the  several 
tenancies,  from  extracts  made  by  himself  out  of  that  book  ;  confessing,  upon  his  cross- 
examination,  that  he  had  no  memory  of  his  own  of  those  specific  facts ;  but  that  the 
evidence  he  was  giving  as  to  those  facts  was  founded  altogether  upon  the  extracts  which 
he  had  made  from  the  above-mentioned  book.  This  evidence  was  objected  to,  on  the 
ground  that  as  the  witness  did  not  pretend  to  speak  to  facts  from  his  own  recollection,  he 
ought  not  to  be  permitted  to  give  evidence  from  any  extracts,  but  that  the  original  book 
ought  to  be  produced.  The  presiding  judge,  however,  admitted  the  evidence,  and 
*932  the  plaintiff  had  a  verdict.  On  a  *motion  for  a  new  trial.  Lord  Kenyon,  after 
adverting  to  the  case  of  Tanner  v.  Taylor,  above  mentioned,  said  that  the  rule 
appeared  to  have  been  clearly  settl-id,  and  that  every  day's  practice  agreed  with  it.  And 
that,  comparing  the  case  with  the  general  rule,  the  court  were  clearly  of  opinion  that 
Aldridge,  the  witness,  ought  not  to  have  been  permitted  to  speak  to  facts  from  the  extracts 
which  he  made  use  of  at  that  trial.  And  a  new  trial  was  granted.  The  same  doctrine  is 
laid  down  in  Peake's  Evidence,  190." 

We  have  quoted  the  learned  judge  in  extenso,  because  he  furnishes  us  with  a  key  to 
the  whole  difficulty  in  the  text  of  our  writers ;  a  difficulty  which  has  sat  like  an  incubus 
on  this  important  branch  of  evidence,  tying  down  the  minds  not  only  of  our  own  courts, 
but  as  we  think  will  be  seen  by  some  of  the  cases,  producing  hesitancy  in  Lord  Tenterden 
himself  See  Maugham  v.  Hubbard,  supra.  Bailey,  J.,  however,  in  the  same  case, 
strikes  off  into  the  enlarged  views  and  liberal  illustrations  of  Nott,  J. ;  both  of  them 
presenting  a  channel  of  thought,  into  which,  we  have  no  doubt,  the  mind  of  every  judge 
will  ultimately  be  forced.  It  is  obvious,  upon  a  still  further  review  of  the  cases,  that  our 
author's  remark's  must  be  confined  to  the  copy  of  the  memorandum,  and  not  the  original. 
Certain  rules  have  accordingly  been  laid  down  confining  this  sort  of  evidence  to  the 
original,  and  denying  »  copy,  denying  extracts,  or  anything  short  of  the  original,  and 
fixing  marks  by  which  an  original  shall  be  distinguished  and  identified,  thus  preventing 
abuses  by  the  surreptitious  substitution  of  copies.  It  is  not  necessary,  nor  is  it  possible, 
as  some  of  the  cases  intimate,  that  the  entry  should  be  made  literally  at  the  precise  time 
of  the  conversation  or  transaction,  the  memory  of  which  it  perpetuates.  'The  rule  does 
not  demand  a  stenographer.    Lord  Holt's  requisition  in  Sandwell  v.  Sandwell  (aupra),  has 
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been  mainly  followed.  It  must  be  reduced  to  writing,  while  the  witness  distinctly  recol- 
lects the  facts,  with  the  view  of  perpetuating  the  memory  of  tlie  matter  (State  v.  Rawles, 
ut  supra;  per  Gibson,  J.,  in  Smitli  v.  Lane,  ut  supra) ;  and  the  same  is  inferable  from  all 
the  cases.     See  particularly,  Beddo  v.  Smith,  1  Alaba.  R.  397,  398. 

In  general,  too,  a  witness  is  not  allowed,  where  he  cannot  otherwise  recollect  the  fact, 
to  rely  on  a  memorandum  not  made  by  himself.  ,  Therefore,  to  fix  the  time  of  imprison- 
ment, he  shall  not  be  permitted  to  examine  an  authenticated  copy  of  the  sentence.  Meagoe 
V.  Simmons,  3  'Carr.  &  Payne,  75.  The  witness,  to  identify  and  distinguish  certain 
articles  in  a  ship  yard,  which  articles  had  been  attached,  selected  them  himself,  but  they 
were  marked  on  the  schedule  by  A.  At  the  trial,  the  witness  could  not,  after  reading 
the  schedule,  distinctly  recollect  from  memory  that  they  were  in  the  yard,  but  only 
by  the  paper,  and  held  that  his  testimony  was  inadmissible.  Glover  v.  Hunnewell,  6  Pick. 
233.  Note.  It  will  be  seen  by  several  cases  herein  cited,  that  he  should  have  made  the 
entries  with  his  own  hand.  Otherwise,  both  he  and  the  other  should  have  been  sworn, 
80  as  to  let  in  the  original  entry.  Nothing  is  more  common  than  for  everything  short  of 
paper  memory,  to  fail  in  identifying  such  things.  But  the  rule  is  not  without  its  excep- 
tions ;  for  though  the  paper  be  made  by  another,  the  witness  may,  by  seeing  the  entry 
made,  or  examining  it  at  the  same  time,  knowing  the  facts,  and  now  remeipbering  that 
he  knew  and  adopted  the  memorandum,  make  it  his  own.  In  this  view,  a  witness  was 
allowed  to  recur  to  his  answer  in  chancery,  to  refresh  his  recollection  in  respect  to  the 
defendant's  declarations  made  to  the  witness.  Dorsey  v.  Gassaway,  3  Harr.  &  John.  402. 
Note.  The  offer  was  to  show  that  the  witness  was  a  defendant  in  chancery  as  trustee  of 
the  party,  and  obtained  the  facts  from  him,  and  inserted  them  in  the  witness's  answer. 
The  answer  was  in  the  handwriting  of  the  party.  Id.  409,  410.  The  case  of  Jacob  v. 
Lindsay  (1  East,  460,  463,  463),  holds  the  same  as  to  the  party's  admission  of  an  account 
in  the  handwriting  of  another,  but  read  over  by  the  witness  to  the  party,  and  assented  to 
by  him.  The  witness  was  allowed  to  testify  from  the  account,  though  it  is  evident  that 
in  such  and  the  like  cases,  witnesses  cannot  remember  the  admissions  independent  of  the 
paper.  But  even  where  the  witness  may  have  made  part  of  the  entries,  knowing  the 
facts,  and  so  may  recur  to  these  to  refresh  his  memory,  he  shall  not  be  allowed  to  recur  to 
others  for  that  purpose  made  by  the  party,  though  they  are  a  portion  of  the  same  account, 
unless  he  knew  the  facts,  and  read  them  over  shortly  after  the  transaction.  Beddo  v. 
Smith,  1  Alabama  R.  397,  398. 

For  the  purpose  of  seeing  that  it  is  an  original,  and  how  far  the  witness  is  entitled  to 
rely  upon  it  as  a  part  of  his  memory,  the  opposite  party  is  entitled  to  examine  the  paper, 
and  cross-examine  the  witness  upon  it  (per  Huston,  J.,  in  Cox  v.  Norton,  1  Penn  sy  1.  R. 
414,  415 ;  Sinclair  V.  Stevenson,  1  Carr  &  Payne,  522 ;  Rex  v.  Ramsden,  2  Carr  & 
*933  Payne,  60S) ;  and  he  may  ask  him  *  when  it  was  written,  &c.  And  such  cross- 
examination  will  not  make  it  evidence,  so  that  the  party  cross-examining  shall  be 
obliged  to  put  it  inand  read  it.  Rex.  v.  Ramsden,  3  Carr.  &  Payne,  603.  Though  where 
a  witness  is  called  merely  to  prove  the  handwriting  to  a  paper,  the  opposite  counsel 
would  not,  therefore,  be  entitled  even  to  see  the  paper  in  the  first  instance.  Sinclair  v. 
Stevenson,  1  Carr.  &  Payne,  533.  If  the  witness  be  blind  the  memorandum  may  be  read 
to  him  by  another.  Catt  v.  Howard,  8  Stark,  Rep.  3.  If,  after  a  witness  has  been 
examined  as  to  a  conversation  which  he  put  down  in  writing,  and  has  not  been  asked  to 
produce  the  memorandum,  and  the  plaintiff's  counsel,  in  reply,  has  observed  upon  its 
absence,  the  judge,  for  his  own  satisfaetion,  asks  the  witness  for  the  paper,  and  it  is 
produced,  such  production  will  not  entitle  the  plaintiff's  counsel  to  address  the  jury 
again  on  it.  In  this  case,  though  it  was  handed  by  the  judge  to  the  counsel,  with  leave 
to  read  it,  he  declined  doing  so.    Dowling  v.  Pinigan,  1  Carr.  &  Payne,  587. 

On  the  other  hand,  a  copy  cannot  be  relied  on  by  the  witness,  instead  of  the  original 
entry.  Accordingly  a  witness  was  not  allowed  to  refresh  his  memory  by  the  copy  of  a 
paper  made  by  him  six  months  after  he  wrote  the  original,  although  the  witness  said  the 
latter  was  so  covered  with  figures  as  to  be  unintelligible,  the  original  having  been  written 
near  the  time  of  the  transaction.  This  was  a  case  of  slander.  The  witness  being  driven 
to  the  original,  which  he  drew  out  of  his  pocket,  after  searching  some  time,  the  words 
contained  in  it  varied  from  the  declaration,  though  the  copy  agreed,  and  the  witness's  oath 
followed  that.  Best,  C.  J.,  thereupon  observed :  "  I  remember  a  case  tried  before  me,  in 
which  a  witness  proved  from  memory,  an  unconditional  promise  of  marriage.  I  perceived 
him  searching  his  pockets  for  a  paper,  which,  when  found,  I  asked  to  look  at.  I  saw  from 
it  that  the  promise  was  qualified  by  a  condition,  and  corresponded  with  the  terms  of  the 
declaration.  He  said  the  paper  had  been  made  that  morning.  The  first  thing  I  did  was 
to  call  the  plaintiff,  and  the  next  to  commit  the  witness."  Jones  v.  Stroud,  1  Carr.  & 
Payne,  196. 

We  come  now  to  that  class  of  cases  which  alone  are  comprehended  within  the  rule  of 
our  author,  a  rule  which  requires  the  witness  to  speak  from  his  own  unaided  recollection, 
after  looking  at  the  paper  merely  to  recall  the  facts.  And  here  we  are  to  dismiss  all  the 
above  distinctions.  No  matter  when,  or  by  whom  the  paper  was  made,  nor  whether  it  be 
original,  a  copy  or  extracts,  no  matter  when  it  has  been  examined  by  the  witness,  whether 
at  home  or  in  court.    Memoranda  are  here  recurred  to  like  any  other  drcomstance,  to  fis 
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*924  plaintiff,  in  order  to  prove  *that  a  former  bill,  in  renewal  of  which 
the  second  bill  was  given,  had  been  payable  at  a  particular  place, 
called  a  banker's  clerk,  who  without  producing  the  bank-book,  stated  that  he 
had  ascertained  the  fact  from  an  entry  therein  in  his  own  handwriting,  but 
that,  independently  of  that  entry,  he  had  no  recollection  whatever  of  the 
fact ;  it  was  held  that  his  evidence  was  not  admissible. 

his  attention  on  the  order,  number,  quantity,  quality,  or  any  other  object,  which  his 
memory  must  retain,  or  he  cannot  be  allowed  to  speak.  Per  Walworth,  C,  et  supra,  in 
Feeter  v.  Heath.  If  a  witness  says  he  can  fix  the  time  for  an  entry  or  memorandum  in  his 
book,  there  may  be  ground  for  the  opposite  party  to  call  for  it,  and  see  to  the  regularity 
of  the  entries  ;  though  I  do  not  know  that  such  has  been  the  practice.  A  witness  called 
to  fix  a  date,  often  says  he  referred  to  his  books  after  he  had  been  subpoenaed,  as  to  the 
date  of  a  deed,  note  or  receipt  given  at  the  time,  and  such  book  or  paper  is  sometimes 
produced,  and  sometimes  not.  Per  Huston,  J.,  in  Cox  v.  Norton,  1  Pennsylv.  Rep.  414, 
415.  So  of  any  other  particulars,  original  entries  in  an  account,  for  instance,  the  witness, 
a  clerk,  may  refer  to,  and  refresh  his  memory  from  the  book  at  home,  and  then  if  he  can 
take  it  upon  him  to  say  he  remembers  the  facte  entered,  he  may  testify  without  producing 
the  entries.  Nichols  v.  Withers,  3  M'Cord,  428.  Where  the  witness  had  mistaken  the 
character  and  tendency  of  certain  paper  evidence,  not  made  or  attested  by  himself,  respect- 
ing which  he  had  been  interrogated,  without  its  being  present,  he  was  allowed  to  refresh 
his  memory  and  correct  his  mistake,  on  its  being  produced  and  presented  to  him.  Stein- 
bach  V.  The  Columbian  Ins.  Co.,  2  Cain,  129.  A  merchant's  clerk  should  be  allowed  time, 
if  necessary,  to  refresh  his  memory  by  the  inspection  of  a  day-book  in  court,  though  he  is 
to  testify  merely  from  memory,  and  though  he  made  none  of  the  entries  himself.  Key  v. 
Lynn,  4  Litt.  338,  340.  In  another  case,  it  appeared  that  the  plaintiffs  clerk  had  made 
entries  of  sales  of  wool  to  the  defendant,  in  the  plaintiff's  books ;  and  he  was  permitted  to 
swear  to  the  exact  quantity  of  wool  delivered,  and  the  various  qualities  of  it,  by  referring 
to  an  extract  froni  the  plaintiffs  day-book  of  entries,  made  by  himself  at  the  time  of  the 
delivery.  He  said  he  remembered  the  fact  of  delivering  the  wool  in  consequence  of 
the  defendant's  letters,  "  and  of  his  making  the  entries  thereof  in  the  plaintiffs  day-book, 
but  that  he  could  not  state  the  precise  quantity,  nor  the  different  qualities,  without 
refreshing  his  memory,  by  referring  to  a  copy  of  the  entries  which  he  had  made."  The 
court  inclined  that  his  testimony  was  properly  received,  even  as  to  quantity  and  quality 
though  the  case  went  off  on  another  point.  Robertson  v.  Lynch,  18  John.  Rep.  452,  453, 
457.  At  the  trial,  a  witness  said  he  did  not  recollect  a  fact ;  but  having  looked  at  a  paper 
not  written  by  himself,  he  then  said  he  distinctly  recollected.  He  had  before  said  he 
did  not  know  whether  he  should  remember  after  seeing  the  paper.  His  testimony 
was  objected  to.  Lord  EUenborough,  C.  J. :  "  It  is  sufficientif  a  man  can  positively  swear 
that  he  recollected  the  fact,  though  he  had  totally  forgotten  the  circumstance  before  he 
came  into  court ;  and  if  upon  looking  at  any  document,  he  can  so  far  refresh  his  memory 
as  to  recollect  a  circumstance,  it  is  sufficient ;  and  it  makes  no  difference  that  the  memo- 
randum was  written  by  himself;  for  it  is  not  the  memorandum  that  is  the  evidence,  but 
the  recollection  of  the  witness."  In  this  the  whole  King's  Bench,  agreed,  and  refused 
even  a  rule  to  show  cause.    Henry  v.  Lee.  2  Chit.  Rep.  124,  A.  D.  1814. 

This  kind  of  testimony  is,  no  doubt,  subject  to  abuse,  as  we  have  seen  in  respect  to  the 
original  memorandum.  Its  character  and  influence  on  the  mind  of  the  witness,  ought, 
therefore,  to  be  ascertained,  and  every  latitude  of  inquiry  should  be  given,  to  learn  the 
manner  in  which  it  was  furnished.  If  it  make  any  part  of  his  recollection,  the  testimony 
80  far  goes  for  nothing.  The  great  objection  to  the  use  of  such  testimony  at  all,  on  an 
examination  in  chief,  is  that  it  operates  on  the  mind  of  the  witness  like  a  leading 
question,  furnishing  him  with  points  of  recollection,  and  words,  too,  of  which  he  becomes 
the  mere  echo.  And  this  objection  has  several  times  been  made.  Yet,  on  some  occasions, 
memoranda  are  so  necessary  that  the  objection  has  generally  been  disallowed  or  qualified. 
On  sci.fa.  to  repeal  a  patent  for  a  machine,  counsel  were  allowed  to  put  the  drawing  of  a 
like  machine  which  the  witness  had  constructed,  into  his  hands,  though  the  drawing  was 
made  by  another,  and  to  ask  him  if  he  had  such  a  recollection  of  his  machine  as  to  say 
the  drawing  was  correct,  though  it  was  objected  that  this  was  inadmissible,  unless 
the  witness  had  made  the  drawing  himself;  and  that  it  was  a  lumping  way  of  leading  the 
witness.  Rex  v.  Hadden,  1  Carr  &  Payne,  184.  But  in  an  action  for  negligent  driving,  a 
plan  which  is  to  be  put  into  the  hands  of  the  witnesses  should  merely  show  the  street, 
the  pavement,  the  turnings,  corners,  &c.,  and  not  the  supposed  position  of  the  carriages. 
If  it  contain  the  latter,  the  judge  will  not  allow  it  to  be  used.  Beamon  v.  Ellice,  4  Carr. 
&  Payne,  585.  The  objection  made  was,  that  with  the  position  of  the  carriages,  the  plan 
would  be  in  nature  of  a  leading  question. 

The  memorandum  from  which  a  third  person  testified,  having  been  made  by  the 
counsel  in  the  cause,  proof  by  the  same  witness  was  allowed  of  what  the  counsel  had  said, 
showing  that  he  made  it  before  the  fact  occurred.  Withers  v.  Atkinson,  1  Watts,  236! 
(See  Halsey  v.  Sinsebaugh,  15  New  York  Rep.  (1  Smith),  485.) 
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Unstamped  or  otlier  inadmissible  writing  may  be  used  to  refresh  memory. 
In  this  last  instance,  namely,  where  a  witness  speaks  positively  to  a  fact 
from  seeing  a  written  paper,  though  he  does  not  distinctly  remember  the 
fact  therein  stated,  it  is  material  to  consider,  in  what  mode,  and  througk 
what  medium  the  fact  is  proved — whether  it  is  proved  by  the  written  paper, 
or  by  parol  testimony ;  for  if  it  were  taken  as  proved  by  the  writing,  and 
not  by  the  parol  testimony  of  the  witness,  the  question  would  then  arise, 
whether  a  writing,  whicE,  from  the  nature  of  the  subject  matter,  would 
require  a  stamp,  can  be  used  by  the  witness,  if  unstamped.     It  is  clear, 

in  tbe  case  proposed,  the  fact  is  proved  by  the  parol  testimony  of 
*925     *the  witness,  not  by  the  writing :  the  writing  alone  could   not   be 

admitted,  as  the  proper  and  legitimate  evidence  of  the  fact ;  nor  can  it 
be  justly, said,  that  the  writing  itself  becomes  evidence  from  being  used  by 
the  witness.  This  point  has  been  decided  in  the  case  of  Maugham  agt. 
Hubbard. (l)  The  defendants  were  assignees  of  one  Lancaster,  a  bankrupt, 
who  being  called  to  prove  a  receipt  of  money  by  him  from  the  plaintiif, 
stated,  that  in  November,  1822,  £20  were  received  from  the  plaintiff,  and 
not  carried  to  the  account :  a  rough  cash-book,  kept  by  the  plaintiff,  was  then 
put  into  his  hands,  in  which  there  was  the  following  entry :  "  4th  NoV. 
1822,  Dr.  R.  Lancaster,  check  £20  R.  L."  The  witness  then  said,  "the 
entry  of  £20  in  the  plaintiff's  book  has  my  initials,  written  at  the  time ;  I 
have  no  recollection  that  I  received  the  money :  I  know  nothing  but  by 
the  book:  but  seeing  my  initials,  I  have  no  doubt  that  I  received  the 
money."  The  paper  not  having  been  stamped,  the  admission  of  this  evidence 
was  objected  to,  but  Lord  Tenterden,  C.  J.,  was  of  opinion,  that  though  it 
was  not  itself  admissible  in  evidence  to  prove  the  payment  of  the  money, 
the  witness  might  use  it  to  refresh  his  memory,  and  that  his  saying  he  had 
no  doubt  that  he  had  received  the  money,  was  sufficient  evidence  of  the  fact. 
On  a  motion  being  made  for  a  new  trial,  the  lord  chief  justice  said : 
"  Here  the  witness,  on  seeing  the  entry  signed  by  himself,  said,  he  had  no 
doubt  received  the  money.  The  paper  itself  was  not  used  as  evidence  of 
the  receipt  of  the  money,  but  only  to  enable  the  witness  to  refresh  his 
memory;  and  when  he  said  that  he  had  no  doubt  he  had  received  the 
money,  there  was  sufficient  parol  evidence  to  prove  the  payment."  Bayley, 
J.,  added :  "  Where  a  witness,  called  to  prove  the  execution  of  a  deed,  sees 
his  signature  to  the  attestation,  and  says,  he  is  thereby  sure  that  he  saw 
the  party  execute  the  deed,  that  is  sufficient  proof  of  the  execution  of  the 
deed,  though  the  witness  should  add,  that  he  has  no  recollection  of  the  fact 
of  the  execution  of  the  deed."  (2) 

Memorandum,  by  whom  loritten.  Where  a  witness  on  looking  at  a  writ- 
ten paper  has  his  memory  so  refreshed,  that  he  can  speak  to  the  facts  from 
a  recollection  of  them,  his  testimony  is  clearly  admissible,  although  the 
paper  may  not  have  been  actually  written  by  him.  (3)  So  also,  where 
the  witness  recollects  that  he  saw  the  paper,  when  the  facts  were  fresh  in  his 
memory,  and  remembers  that  he  knew  then  the  particulars  therein 
*926     mentioned  to  be  correctly  stated,  *his  testimony  is  admissible.  (4) 

(1)  8  B.  &  C.  14.    See  Lloyd  v.  Freshfield,  2  C.  &  P.  335  ;  Henry  v.  Lee,  2  Chit.  R.  124. 

(2)  And  see  another  instance  of  this  kind,  iu  E.  v.  St.  Martin's,  Leicester,  2  A.  &  E.  318. 
In  Jacob  v.  Lindsay  (1  East,  640),  an  unstamped  paper  was  used  as  a  memorandum. 
Webster  v.  Clark,  10  Foster  (N.  H.),  245. 

(3)  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  619  ;  Henry  v.  Lee,  2  Chit.  R.  134 ; 
Doe  d.  Church  v.  Perkins,  3  T.  R.  749  ;  Jacob  v.  Lindsay,  1  East,  460  ;  Burton  v.  Plum- 
mer,  2  A.  &  E.  841. 

See  also,  Howland  v.  Sheriff  of  Queen's  Co.,  5  Sand.  319  ;  State  v.  Cheek,  13  Ired.  114  ; 
Huff  V.  Bennett,  3  Selden  R.  837  ;  Harrison  v.  Middleton,  11  Gratt.  527  ;  State  v.  Colwell, 
,S  R  I.  132. 

(4)  Burrougli  v.  Martin,  2  Camp.  112 ;  by  Lord  Denman,  C.  J.,  in  Burton  v.  Plummer, 
ut  iupra.    And  see  Jacob  v.  Lindsay,  vt  supra. 
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But  where  the  witness  neither  recollects  the  fact,  nor  the  truth  of  the 
account  in  writing,  and  the  writing  was  not  made  by  him,  his  testimony, 
so  far  as  it  is  founded  on  the  written  paper,  would  be  objectionable,  as 
hearsay ;  the  witness  can  be  no  more  permitted  to  give  evidence  of  his 
inference  from  what  a  third  person  has  written,  than  from  what  a  third 
person  has  said. 

No  precise  time  within  which  the  writing  m^st  be  made.  Upon  the 
question,  as  to  the  time  when  the  written  memorandnm  should  have  been 
made, — whether  it  must  be  cotemporaneous  with  the  fact,  or  recently  after 
the  fact,  or  how  long  after,  it  may  be  made, — the  decisions,  as  might  be 
expected,  lay  down  no  precise  rule.  There  seems  to  be  no  good  reason 
for  saying,  that  a  writing  is  not  to  be  allowed  for  the  jjurpose  of  refreshing 
a  witness's  memory,  unless  made  cotemporaneously  with  the  fact  which  it 
records  ;  but  certainly  it  ought  to  have  been  made  either  at  that  period,  or 
recently  after,  or  at  the  utmost  before  such  a  length  of  time  has  elapsed,  as 
to  render  it  probable  that  the  memory  of  the  witness  might  have  become 
imperfect.  The  principle  being  adopted  that  a  witness's  memory  may  be 
assisted  by  a  written  paper  or  memorandum,  it  follows  that  no  precise 
limited  time  can  consistently  be  fixed,  within  which  a  writing  must  be 
shown  to  have  been  made,  before  it  can  be  used  by  the  witness.  A  memo- 
randum made  long  after  the  fact,  may  be  to  some  witnesses  of  much  greater 
use  than  even  a  cotemporaneous  memorandum  will  be  to  others.  The 
effect  of  a  memorandum  in  assisting  a  witness  will  depend  upon  the  state 
of  his  memory,  and  the  time  when  the  memorandum  was  made, — ^which 
will  vary  in  different  cases. (1) 

Extracts  taken  by  others.  A  witness  cannot  refresh  his  memory  by 
*927     extracts  made  by  another  *person  from  minutes  or  memoranda  made 

by  the  witness  himself  This  appears  from  the  following  case,  cited 
by  Lord  Kenyon,  C.  J.  :(2) — A  motion  was  made  in  chancery  to  suppress 
depositions,  on  a  certificate  from  the  commissioners  that  the  witness 
refreshed  her  memory  by  minutes,  consisting  of  six  sheets  of  paper  of  her 
own  handwriting,  the  substance  of  which  she  declared  she  had  set  down, 
from  time  to  time,  as  the  facts  occurred  to  her  memory ;  that  five  of  the  six 
sheets  were  drawn  up  in  the  form  of  a  deposition  by  the  plaintiff's  solicitor, 
whom  the  witness  had  requested  to  digest  her  notes,  and  reduce  them  to 
some  order,  and  that  after  he  had  done  so,  she  transcribed  and  altered  them, 
whenever  it  was  necessary,  to  make  them  consistent  with  her  meaning. 
The  Lord  Chancellor,  in  giving  judgment,  said  :  "  Should  the  court  connive 
at  such  proceedings  as  these,  depositions  would  really  be  no  better  than 

See,  also,  George  v.  Joy,  19  N.  H.  544 ;  Iglehavt  v.  Jernegan,  16  111.  513.  It  is  giving 
no  valid  reason  for  excluding  the  testimony,  to  say  that  the  witness  did  not  write  the 
memorandum  with  his  own  hand.  If  he  directed  it  to  be  made,  or  stood  by  and  saw  it 
made,  or  looked  at  it,  shortly  after  it  was  made,  and  knew  it  to  be  true  of  his  own 
knowledge,  and  can  afterwards  produce  and  identify  it,  it  is  as  much  his  memorandum 
as  if  he  had  himself  written  it.  But  see  Huff  v.  Bennett,  2  Selden,  337 ;  and  Halsey  v. 
Sinsebaugh,  15  N.  Y.  Rep.  485. 

(1)  In  the  case  cited  by  Lord  Kenyon,  C.  J.,  in  Doe  d.  Church  v.  Perkins,  referred  to 
below,  the  Lord  Chancellor  said :  "  In  some  cases,  a  man  may  use  papers  at  law,  but  I 
have  known  some  judges  (and  I  think  I  adhered  chiefly  to  that  rule  myself)  let  them  use 
only  papers  drawn  up  as  the  facts  happened,  and  all  other  papers  I  have  bid  them  put  in 
their  pockets  ;  and  if  any  had  been  offered,  which  were  drawn  by  the  attorney,  I  should 
have  reprimanded  him  severely.  As  to  dates  and  names,  which  are  merely  technical,  it 
is  quite  another  thing."  In  Sandwell  v.  Sandwell  (Comb.  445),  the  expression  attributed 
to  Holt  C.  J.,  is,  that  the  memorandum  must  have  been  made  "presently."  In  Jones  v. 
Stroud  (2  C.  &  P.  196),.  it  was  said  by  Best,  C.  J.,  that  it  must  have  been  made  "  near  the 
time."  This  nearness,  it  is  evident,  cannot  be  fixed  by  any  arbitrary  rule.  See,  also 
Steinkeller  v.  Newton,  9  C.  &  P.  313  ;  Wood  v.  Cooper,  1  C.  &  K.  645. 

(2)  In  Doe  d.  Church  v.  Perkins,  3  T.  B.  752,  explained  by  Patteson,  J.,  3  A.  &  E.  315. 
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affidavits;  for  should  a  witness  be  permitted  to  use  a  paper,  especially  one 
drawn  up  by  the  attorney  of  one  of  the  parties,  though  from  memoranda 
furnished  by  the  witness,  I  might  as' well  let  the  attorney  draw  an  affidavit 
for  her,  and  use  that  instead  of  a  deposition." 

Copies  not  to  he  used  as  memoranda,  when.  It  has  been  held,  that  a  wit- 
ness cannot  be  permitted  to  refresh  his  memory  by  a  copy  of  a  writing  (not 
in  the  nature  of  a  duplicate  original),  though  the  copy  was  made  by  him- 
self, and  though  the  writing  itself  might  have  been  used  for  that  purpose. 
This  must  be  taken  with  some  limitation.  In  Jones  agt.  Stroud,(l)  it  was 
ruled  by  Best,  C.  J.,  that  a  witness  could  not  use  a  copy  of  a  cotemporane- 
ous  memorandum,  which  copy  was  made  six  months  after  the  facts,  though 
the  witness  stated  that  the  original  could  not  be  found,  and  that  when  lost, 
it  was  illegible  from  being  covered  with  figures.  And  in  Burton  agt. 
Plummer,(2)  Patteson,  J.,  said,  "The  copy  of  an  entry,  not  made  by  the 
witness  cotemporaneously,  does  not  seem  to  me  to  be  admissible  for  the  pur- 
pose of  refreshing  a  witness's  memory.  The  rule  is  that  the  best  evidence 
must  be  produced ;  and  that  rule  appears  to  me  to  be  applicable,  whether  a 
paper  be  produced  as  evidence  in  itself,  or  used  merely  to  refresh  the 
*928  memory."  But  if  a  witness  *were  to  prove  that  he  made  a  memo- 
randum as  to  a  certain  fact  (the  delivery  of  goods,  for  instance),  and 
some  time  afterwards,  according  to  his  usual  course,  copied  the  memoran- 
dum correctly  into  a  book,  and  then  destroyed  the  origmal  memorandum, 
there  seems  to  be  no  doubt  that  in  such  a  case  the  witness  might  refresh 
his  memory  by  the  copy,  as  well  as  by  the  original  writing  if  it  had  been  in 
existence. 

Printed  paper.  A  surveyor  has  been  permitted  to  refresh  his  memory 
by  a  printed  copy  of  a  report  furnished  by  him  to  his  employers,  and  com- 
piled from  his  original  notes,' of  whieh  it  was  substantially,  though  not  ver- 
bally, a  transcript:  (3)  in  this  case  the  report  seems  to  have  been  considered 
in  the  light  of  an  original  document.  And  the  writer  of  an  article  in  a 
newspaper,  the  manuscript  of  which  article  has  been  lost,  has  been  allowed 
to  look  at  the  newspaper  containing  the  article,  for  the  purpose  of  refresh- 
ing his  memory.  (4) 

Writitig  read  over  to  witness.  Lord  Kenyon,  C  J.,  in  one  case, (5) 
allowed  a  deposition,  formerly  made  by  an  aged  witness,  to  be  read  to  him 
at  a  trial  to  refresh  his  memory.  So  a  witness  has  been  allowed  to  refresh 
his  memory  by  referring  to  a  deposition  made  by  him  before  commissioners 
of  bankrupt,  when  the  facts  deposed  to  by  him  were  fresh  in  his  memory 
at  the  time  ;(6)  but  not  when  the  deposition  was  made  some  time  after  the 

(1)  2  C.  &  P.  196.  The  witness  afterwards  discovered  the  original  memorandum,  and 
it  then  turned  out  that  the  alleged  copy  was  not  a  true  one.  It  was  a  case  of  slander, 
and  the  original  memorandum  showed  that  part  of  the  slanderous  words  had  been  spoken 
of  the  plaintiff,  whereas  it  appeared  from  the  copy,  from  which  the  witness  had  given  his 
evidence,  that  all  the  words  had  been  addressed  to  the  plaintiff,  as  they  were  laid  in  the 
declaration.;  the  plaintiff  was  therefore  nonsuited  upon  the  variance.  Best,  C.  J., 
remarked,  "  I  remember  a  case  tried  before  me,  in  which  a  witness  proved  from  memory 
an  unconditional  promise  of  marriage.  I  perceived  him  searching  his  pockets  for  a  paper, 
which,  when  found,  I  asked  to  look  at.  1  saw  from  it  that  the  promise  was  qualified  by 
a  condition,  and  corresponded  with  the  t^ms  of  the  declaration.  He  said  the  paper- had 
been  made  that  morning.  The  first  thing  I  did  was  to  call  the  plaintiff,  and  the  next  to 
commit  the  witness." 

(2)  a  A.  &  E.  343. 

(S)  Home  v., Mackenzie,  6  CI.  &  Fin.  628,  630,  645. 

(4)  Topham  v.  M'Gregor,  1  C.  &  K.  820. 

(5)  Vauglian  v.  Martin,  1  Esp.  440. 

(0)  Smith  V.  Morgan,  2  Mo.  &  B.  257 ;  Wood  T.  Cooper,  1  C.  &  K.  645. 
See,  also,  George  v.  Joy,  19  N.  H.  544  ;  Iglehart  v.  Jernegan,  16  111.  513  ;  and  Halsey  T. 
'^inaebaugh,  in  which  the  counsel  who  took  minutes  of  a  witness's  testimony  was  allowed 
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facts  deposed  to.  (ij  Where  a  Wind  witness  had  received  money,  and  given 
an  unstamped  receipt  for  it,  Lord  Tenterden,  C.  J.,  permitted  the  receipt  to 
be  read  to  him  in  court  for  the  same  purpose.  (2) 

Written  account  admitted  by  the  other  party.  Where  a  plaintiff  had 
entered  an  account  in  writing  of  goods  and  money,  which  from  time  to 
time  were  forwarded  to  the  defendant,  and  the  defendant  had,  by  his  signar 
ture  at  the  foot  of  each  page,  admitted  the  truth  of  the  items,  but 
*929  the  writing  itself  could  not  be  given  in  evidence  *for  want  of  receipt 
stamps ;  it  was  held  that  the  plaintiff  might  prove  that,  upon  call- 
ing over  each  article  to  the  defendant,  he  admitted  the  receipt^  and  that 
the  witness  who  heard  him  might  refresh  his  memory  by  referring  to  the 
account.  (3) 


SECTION  IL 

Of  the  Privilege  of  Witnesses  in  Refusing  to  Answer. 

The  privilege  of  witnesses  in  not  being  compellable  to  answer  the  ques- 
tions which  may  affect  their  personal  rights,  is  a  matter  of  frequent  occur- 
jence,  and  of  some  importance.  The  cases  to  be  considered  are  those  where 
the  witness  may,  by  answering,  subject  himself,  first,  to  a  criminal  prose- 
cution, to  a  penalty,  or  forfeiture ;  or,  secondly,  to  civil  process ;  or,  lastly, 
where  the  answering  of  the  question  may  be  degrading  to  character. 

1.  Where  the  answering  might  subject  to  criminal  charge,  t&c.  First ;  a 
witness  cannot  be  compelled  to  answer  any  question,  the  answering  of  which 
may  expose,  or  tend  to  expose,  him  to  a  criminal  charge,  or  to  any  kind  of 
punishment.  (4)  He  is  exempted  by  his  privilege  from  answering  not  only 
what  will  criminate  him  directly,  but  also  what  has  any  tendency  to  crimi- 
nate him ;  and  the  reason  is,  because  otherwise  question  might  be  put 
*930     after  question,  and  though  no  single  question  may  be  *asked  which 

to  read  them,  though  he  could  not  recollect  the  testimony  independent  of  the  minutes.    1 
Smith  (15  N.  Y.),  485. 

(1)  Whitfield  V.  Allan,  2  C.  &  K.  1015. 

(2)  Catt  V.  Howard,  3  Stark.  R.  3. 

So  where  the  subscribing  witness  to  a  will  was  over  ninety  years  of  age  and  nearly 
blind,  leading  questions  were  allowed  to  be  put,  and  the  instrument  was  described  to  the 
witness,  haying  the  attestation  clause  in  due  form.     Cheeuey  v.  Arnold.  18  Barb.  434. 

(3)  Jacob  V.  Lindsay,  1  East,  460.  That  an  unstamped  paper  may  be  used  as  a.  memo- 
randum, see  supra,  p.  934. 

(4)  Sir  J.  Friend's  Case,  10  How.  St.  Tr.  1090  ;  Lord  Macclesfield's  Case,  16  Id.  1149  ;  R. 
V.  Lord  G.  Gordon,  2  Doug.  593  ;  Title  v.  Orevet,  2  Ld.  Raym.  1008  ;  R.  v.  Hardy,  24  How. 
St.  Tr.  720 ;  Trial  of  De  Berenger  and  others,  by  Qurney,  p.  195 ;  Cates  v.  Hardacre,  3 
Taunt.  424  ;  Parkhurst  v.  Lowten,  2  Swanst.  Ch.  R.  216  ;  R.  v.  Douglas,  Car.  &  M.  193, 
195.  As  to  the  rule  in  the  ecclesiastical  courts,  see  Swift  v.  Swift,  4  Hagg.  154;  Schutes 
V.  Hodgson,  1  Add.  105,  110  ;  in  the  courts  of  bankruptcy,  Bracey's  Case,  Comb.  390  ;  Ex 
parte  Kirby,  1  Mont.  &  Mac.  212  ;  Ex  parte  Cossens,  Buck,  540.  See,  also,  16  Car.  II,  §  1, 
c.  12,  g  4,  and  Preamb.  of  stat.  46  Geo.  Ill,  c.  37.  Acts  of  indemnity  are  often  passed,  to 
absolve  witnesses  from  penalties  and  prosecutions,  on  account  of  transactions  of  which 
they  are  required  to  give  evidence  ;  such  as  stat.  45  Geo.  Ill,  c.  126,  in  the  impeachment 
of  Lord  Melville ;  and  stat.  1  &  2  Geo.  IV,  o.  21,  on  the  inquiry  respecting  elections  at 
Grampound  ;  and  many  others  of  the  same  kind. 

Note  588. — Ante,  note  194 ;  and,  ante,  Vol.  I,  p.  118  to  139  ;  and  Marbury  v.  Madison, 
1  Cranch,  144  ;  Johnson  v.  Goss,  2  Yerg.  110 ;  Grannis  v.  Brandon,  5  Day,  260  ;  Rawlings 
V.  Hall,  1  Carr.  &  Payne,  11.  And  the  court  will  instruct  the  witness  whether  it  will  be 
safe  to  answer  or  not.  State  v.  Edwards,  2  Nott  &  M'Cord,  13.  And  see  Southard  v. 
Rexford,  6  Cowen's  R.  254  ;  (and  recent  cases ;  Pickard  v.  Collins,  23  Barb.  444  ;  Jannin  v. 
Scammon,  9  Foster  (N.  H.),  280 ;  Coburn  v.  Odell,  10  Id.  450  ;  Pleasant  v.  State,  15  Ark, 
624  ;  Higden  v.  Heard,  14  Geo.  255  ;  Fisher  v.  Ronalds,  16  Eng.  Law  &  Eq.  417.  A  refusal 
to  answer,  though  it  may  affect  the  credit  of  the  witness,  is  not  ground  for  any  injurious 
inference  against  the  party  calling  him.    Phealing  v.  Kenderdine,  20  Penn.  State  B.  364.) 
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directly  criminates,  yet  enough  might  be  got  from  him  by  successive  ques- 
tions whereon  to  found  against  him  a  criminal  charge.  (1) 

(1)  R.  V.  Slaney,  5  C.  &  P.  213.  See  also  R.  v.  O'Coigly,  26  How.  St.  Tr.  1351 ;  Paxton 
V.  Douglas,  19  Ves.  225 ;  Claridge  v.  Hoare,  14  Ves.  59 ;  and  the  cases  cited  in  the  last 
note. 

NoTB  589. — A  witness  is  not  bound  to  answer  a  question,  which  may  tend  to  show  an 
officious  and  improper  interference  and  attempt  to  influence  a  juror  on  the  panel  of  the 
cause,  by  conversation  (Grannis  v.  Brandon,  5  Day,  260) ;  and  he  is  excused  from  answer- 
ing, though  the  penalty  for  the  offense  inquired  of  be  merely  pecuniary,  as  where  the 
offense  is  stock  jobbing.  Raines  v.  Towgood,  2  Peak.  N.  P.  Cas.  105  ;  Eawlings  v.  Hall, 
1  Carr.  &  Payne,  11.  A  judge  is  not  bound  to  answer  an  inquiry  whether  he  has  admin- 
istered an  oath,  or  taken  the  acknowledgment  of  a  deed  out  of  his  jurisdiction  ;  for  this 
may  tend  to  impeach  his  conduct  as  a  judicial  officer.  Jackson  ex  dem.  Wyckoff  v. 
Humphrey,  1  John.  R.  498.  Yet  it  may  not  have  that  effect,  as  if  he  acted  under  an  error 
of  judgment.  He  would  therefore  seem  not  to  be  exempt  from  answering  on  the  face  of 
the  question  ;  but  must,  at  least,  add  his  opinion  that  the  answer  might  tend  to  criminate 
him,  as  we  shall  see  by  several  cases  infra.  Accordingly,  it  has  been  held  not  to  be  a 
matter  of  course,  that  an  officer  is  exempt  from  contradicting  his  official  certificate,  where 
this  is  open  to  contradiction  by  parol  («.  g.  a  notary  his  certificate  of  notice) ;  for  he  may 
have  certified  wrong  through  mistake.  The  notary  did  not  claim  that  his  evidence  would 
criminate  him,  in  the  case  which  decided  the  point.  Gibson,  J.,  said  he  no  more  subjected 
himself  to  a  criminal  prosecution  for  official  misconduct,  than  a  witness  who  now  testifies 
differently  from  what  he  did  formerly,  would  subject  himself  to  a  prosecution  for  perjury. 
Parry  v.  Almond,  12  Serg.  &  Rawle,  284.  But  see  Benjamin  v.  Hathaway,  3  Conn.  R. 
628.  That  the  decision  of  this  question  must  depend  on  the  witness  claiming  his  privi- 
lege, and  stating  his  danger  on  oath,  is  still  farther  evident  from  the  above  illustration  of 
a  witness  contradicting  what  he  had  sworn  on  a  former  occasion  ;  for  it  has  been  held  in 
New  York  that  such  witness  is  not  compellable  to  answer  on  cross-examination  as  to  what 
he  swore ;  and  the  reason  given  is  because  the  answer  may  tend  to  convict  him  of  per- 
j  ury ;  and  he  is  exempt  though  his  former  testimony  was  reduced  to  writing  in  the  form 
of  an  examination  before  a  magistrate.    Bellinger  v.  The  People,  8  Wend.  595. 

But,  as  mentioned  in  the  text,  the  privilege  does  not  extend  to  an  accomplice,  who  is 
received  on  motion  to  testify  concerning  his  own  crime  on  trial.  Atherton's  Case,  N.  Y. 
Gen.  Sess.,  Radcliff,  Mayor,  presiding,  Oct.  1816,  1  C.  H.  Rec.  155,  161.  He  necessarily 
discloses  his  own  turpitude,  and  must  answer  as  to  the  whole  of  it  which  is  connected 
with  the  case.  Id.  And  the  same  rule  has  been  held  as  to  a  witness  who  discloses  part 
of  a  transaction  ia  which  he  was  criminally  concerned,  without  claiming  his  privilege  in 
limine.  He  is  then  bound  to  go  forward  and  state  the  whole.  As  if  a  witness  state  that 
he  knows  the  defendant  to  be  innocent  of  illegally  disinterring  a  dead  body,  but  claim 
that  he  cannot  state  particulars  without  criminating  himself.  He  shall  not,  in  such  a 
ease,  stand  excused  ;  but  shall  be  compelled,  on  cross-examination,  to  state  all  the  particu- 
lars.   State  V.  K ,  4  N.  H.  R.  562,  563,  564.     So,  where  the  witness  stated  that  he  had 

become  bankrupt,  and  answered  as  to  removing  certain  of  his  goods,  after  being  cautioned 
that  he  need  not  answer,  he  was  compelled  to  state  all  further  particulars.  Dixon  v.  Vale, 
1  Carr.  &  Payne,  278.  So  where  a  witness,  without  being  cautioned,  swore  to  certain  facts 
going  to  justify  a  libel,  he  was  compelled  to  answer  .whether  he  did  not  write  the  libel, 
on  the  ground  that  he  m  might  have  declined  answering  the  previous  questions.  East  v. 
Chapman,  3  Carr.  &  Payne,  570.  Quere  of  this  case  as  reported  there  ;  whether  the  first 
questions  were  so  connected  with  the  offense  as  to  come  within  the  principle  of  the  excep- 
tion. By  the  report  of  the  same  case  (1  Mood.  &  Malk.  46,  47,  48),  it  appears  that  the 
witness  first  answered  one  or  two  questions  as  to  having  furnished  the  libel  for  the  news- 
paper himself;  and  he  was  therefore  holden  to  the  further  answer.  Thomas  v.  Newton, 
1  Mood.  &  Malk.  48,  note  b,  S.  P.  The  general  doctrine  was  held,  per  Dampier,  J'.,  1815, 
Mann.  Dig.  Witness,  222,  p.  417  (Am.  ed.) ;  3  Stark.  Bv.  1741,  note  t,  cites  S.  C. ;  Brown 
V.  Brown,  5  Mass.  R.  320,  is  substantially  to  the  same  effect. 

But  the  decisions  are  not  uniformly  so  severe.     Where  the  witness  answered  that  there 
was  no  consideration  for  a  bill  of  exchange,  but  refused  to  declare  the  particulars 
*931    how  the  consideration  *was  wanting,  because  it  would  criminate  him.  Lord  Tenter- 
den,  C.  J.,  allowed  the  excuse  ;  but  ordered  his  whole  testimony  to  be  struck  out. 
Dandridge  v.  Cordon,  3  Carr.  &  Payne,  11.    And  see  Mattocks  v.  Owen,  5  Verm.  R.  42, 
46,47. 

But  the  great  difference  lies  in  saying  when  a  case  proper  for  exemption  arises,  after 
seeing  that  the  crime  is  of  such  a  character  as  shall  excuse  the  witness,  and  he  interposes 
his  claim  in  due  season.  For  he  is  not  only  free  from  answering  as  to  the  crime  itself, 
but  every  circumstance  tending  to  its  proof  against  him.  Whether  the  circumstance 
inquired  of  will  have  that  effect,  the  court  cannot  always  see ;  and  the  result  of  the  cases 
seems  to  be,  that  the  witness  must  determine  that  question  for  himself,  under  his  oath. 
If  the  court  see  that  the  circumstance  may  become  material. against  him,  and  he  will  take 
it  upon  him  to  swear  that  he  cannot  answer,  because  it  may  be  used  with  effect  against 
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him,  Jie  must  stand  excused.  The  inquiry  will  require  oocasionally  an  elaborate  exam, 
ination  into  the  nature  of  the  crime,  the  proofs  peculiarly  adapted  to  its  establishment- 
and  sometimes  the  general  doctrine  of  circumstantial  evidence. 

In  conducting  the  prosecution  for  high  treason  against  Colonel  Burr,  it  was  proposed 
that  all  papers,  previous  to  their  being  submitted  to  the  grand  jury,  should  pass  under 
the  inspection  of  the  judges,  Chief  Justice  Marshall  presiding.  A  paper  being  produced 
to  the  court  in  cypher,  a  witness  (Mr.  Wi^je)  was  asked,  "  Did  you  copy  this  paper?"  He 
objected,  that  if  any  paper  he  had  written  would  have  any  effect  on  any  other  person,  it 
would  as  much  affect  himself.  Mr.  Wirt  insisted,  that  as  the  witness  had  sworn,  in  a 
previous  deposition,  that  he  did  not  understand  the  cypher,  the  mere  act  of  copying  could 
not  implicate  him.  Willie  was  then  asked,  do  you  understand  its  contents  ?  It  was 
admitted,  by  the  witness,  that  the  question,  ^«r  s«,  might  be  innocent,  but  should  he 
answer,  the  prosecution  might  go  on  gradually,  until  it  last  obtained  matter  enough  to 
crimi  nate  him.  Tiie  counsel  for  the  prosecution  admitted  that  if  they  had  followed  with 
a  question  as  to  what  were  the  contents  of  the  letter,  the  objection  might  be  valid.  But 
they  as  yet  had  not.  If  he  answered  that  he  did  understand  the  letter,  his  answer  to  the 
other  question  might  amount  to  self-crimination  ;  but  if  he  did  not  understand  it,  it  could 
not  criminate  him.  The  question  was  again  changed,  do  you  know  this  letter  to  be 
written  by  Aaron  Barr,  or  any  one  under  his  authority?  Marshall,  C.  J.,  said  that  was 
a  proper  question.  The  witness  still  refused  to  answer,  as  it  might  criminate  him.  The 
question  was  then  argued,  when  the  chiff  j  ustice  remarked,  that  the  proposition  contended 
for  on  the  part  of  the  witness,  that  he  was  to  be  the  sole  judge  of  the  effect  of  his  answer, 
was  too  broad,  while  that  on  the  other  side,  that  a  witness  can  never  refuse,  unless  the 
answer  will,  per  se,  convict  him  of  a  crime,  was  too  narrow.  He  is  not  compellable  to 
disclose  a  single  link  in  the  chain  of  proof  against  him.  If  the  letter  contained  evidence 
of  treason,  a  question  determinable  upon  other  testimony,  by  his  acquaintance  with  it 
when  written,  he  might  probably  be  guilty  of  misprision  of  treason  ;  and  the  court  ought 
not  to  compel  his  answer.  If  it  relate  to  the  misdemeanor  (setting  on  foot  an  unlawful 
military  expedition  against  Mexico),  the  court  were  not  apprised  that  such  knowledge 
would  affect  the  witness.  The  conclusion  was  that  the  question  which  respected  the 
present  knowledge  of  the  cypher,  as  it  could  not  affect  him  in  any  view,  must  be  answered. 
The  rule  was  finally  thus  stated  by  Hie  chief  justice  :  "It  is  the  province  of  the  court  to 
judge  whether  any  direct  answer  to  the  question  which  may  be  proposed,  will  furnish  evi- 
dence against  the  witness.  If  such  answer  may  disclose  a  fact,  which  forms  a  necessary 
and  essential  link  in  the  chain  of  testimony,  which  would  be  sufficient  to  convict  him  of 
any  crime,  he  is  not  bound  to  answer  it,  so  as  to  furnish  matter  for  that  conviction.  In 
such  case,  tlie  witness  must  himself  judge  what  his  answer  will  be  ;  and  if  he  say  on  oath, 
that  he  cannot  answer,  without  accusing  himself,  he  cannot  be  compelled  to  answer." 
United  States  v.  Burr,  1  Robertson's  R.  307,  343,  to  345.  So,  on  trial  of  an  indictment  for 
publishing  a  libel,  after  proving  that  it  was  printed  at  the  defendant's  request,  the  prose- 
cution called  the  defendant's  clerk,  and  asked  him  whether  he  wrote  it.  Lord  Tenterden, 
C.  J. :  "He  is  not  bound  to  answer,"  Tlie  counsel  then  asked,  "Do  you  know  who  wrote 
it?"  Lord  Tenterden,  Ch.  J.:  "He  must  answer  that."  Answer,  "I  do."  Counsel: 
"Name  the  person,"  Lord  Tenterden,  C,  J. ,  "He  is  not  bound  to  do  that,  because  it  may 
be  himself.  You  cannot  only  not  compel  a  witness  to  answer  that  which  will  criminate 
him,  but  that  which  tends  to  criminate  him  ;  and  the  reason  is  this,  that  the  party  would 
go  on  from  one  question  to  another,  and  though  no  question  might  be  asked,  the  ans  «'er 
of  which  would  directly  criminate  the  witness,  yet  they  would  get  enough  from 
him  whereon  to  found  a  charge  against  him."  Rex  v.  Slaney,  5  Carr.  &  Payne,  *313, 
Another  case  of  libel  is  more  strict.  "What  person  did  write  that  letter  ?"  was 
holden  a  criminating  question ;  and  the  witness  exempted  from  answering.  Saltonstall's 
Case,  New  York  General  Sessions.  Radcliff,  Mayor,  presiding,  August,  1816,  1  C.  H.  Rec. 
134,  135.  To  a  prisoner  in  custody,  on  a  charge  of  arson,  who  was  a  principal  witness 
against  the  accused  on  trial  for  the  same  arson,  "Have  you  not  said  that  you  committed 
the  offense  for  which  you  are  now  in  custody  ?"  was  pronounced  inadmissible.  Rex  v. 
Pegler,  531.  In  South  Carolina,  on  trial  of  an  indictment  for  sending  a  challenge,  accept- 
ing a  challenge,  and  fighting  a  duel,  the  witness  for  the  state  was  asked  whether  he  had 
heard  the  defendant  at  any  time  admit  either  of  the  charges.  By  the  law  of  South 
Carolina,  all  who  counsel  to  fight,  and  the  seconds,  are  punishable.  The  witness 
declined  answering,  on  the  ground  tliat  the  answer  would  criminate  him  ;  and  the  court 
allowed  him  to  judge.  The  court,  by  Colcock,  J.,  said  they  could  not  decide,  without  pos- 
sessing a  complete  knowledge  of  all  the  facts  which  it  might  be  important  for  the  witness 
to  conceal ;  therefore,  something  must  necessarily  be  left  to  the  witness  ;  and  we  have  the 
same  security  for  a  knowledge  of  the  fact  that  he  may  be  implicated  by  the  answer,  that 
we  have  for  the  knowledge  of  any  other  fact.  If  the  witness  either  counseled,  or  was  a 
second,  he  might  be  implicated  by  the  answer.  It  is  not  necessary  that  the  privity  of  the 
witness  should  at  once  appear  by  the  answer  ;  nor  will  it  be  contended  that  that  would 
have  been  the  case  here  ;  but  it  may  have  formed  a  link  in  a  chain  of  testimony  extracted 
from  him,  or  obtained  from  other  sources,  which  may  have  tended  to  criminate  him  The 
State  V.  Edwards,  3  Nott  &  M'Cord,  13, 15.    And  see  Parkhurst  v.  Lowten,  2  Swanston's 
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R.  215.  The  doctrine,  as  established  and  illustrated  by  the  above  case  of  Burr,  was  fully 
recognized  by  Marcy,  J.,  in  the  People  v.  Mather  (4  Wend.  336,  237,  252  to  354.)  In  that 
case  a  witness  was  interrogated  as  to  being  at  a  certain  place,  at  a  time  where,  and  when, 
as  the  prosecution  alleged,  a  man  was  supposed  to  have  been  on  his  way  to  another  place, 
to  which  he  was  in  the  course  of  being  forced  by  conspirators,  and  finally  perhaps  was 
murdered. 

A  prosecution  for  the  conspiracy  was,  as  to  the  witness,  at  the  time  of  the  question, 
barred  by  the  Statute  of  Limitations,  and  he  was,  therefore,  as  the  court  held,  so  far  bound 
to  answer  the  question,  the  indictment  on  trial,  and  to  which  the  question  related,  being 
against  the  defendant,  as  one  of  the  conspirators.  The  witness,  however,  insisted  that 
the  prosecution  for  the  supposed  murder  was  not  barred  ;  and  declined  answering  the 
question,  because  it  might  tend  to  connect  him  with  that  crime,  either  as  accessory  or 
principal.  The  privilege  was  sustained  on  the  last  ground.  And  the  learned  j  udge  thus 
sums  up  the  law :  "  Where  he  claims  to  be  excused  from  answering  because  his  answer 
will  have  a  teiidency  to  implicate  him  in  a  crime  or  misdemeanor,  or  will  expose  him  to 
a  penalty  or  forfeiture,  then  the  court  are  to  determine  whether  the  answer  he  may  give 
to  the  question  can  criminate  him  directly  or  indirectly,  by  furnishing  direct  evidence  of 
his  guilt,  or  by  establishing  one  of  many  facts,  which,  together,  may  constitute  a  chain 
of  testimony  sufficient  to  warrant  his  conviction,  but  which  one  fact  of  itself  could  not 
produce  such  a  result ;  and  if  they  think  the  answer  may,  in  any  other  way  criminate 
him,  they  must  allow  his  privilege,  without  exacting  from  him  to  explain  how  he  would 
be  criminated  by  the  answer  which  the  truth  may  oblige  him  to  give.  If  he  were  obliged 
to  showhow  the  effect  is  produced,  the  protection  would  at  once  be  annihilated.  The 
means  which  he  would  in  that  case  be  compelled  to  use  to  obtain  protection,  would  involve 
the  surrender  of  the  very  object  for  the  security  of  which  the  protection  was  sought." 

It  will  be  perceived  that  all  our  author's  illustrations  are,  so  far,  from  questions  the 
answer  to  which  might  subject  the  vritness  to  some  kind  of  legal  punishment.  We  say 
80,  although  we  are  aware  that,  in  Rex  v.  Hodgson  (cited  by  the  text,  A.  D.  1811),  Baron 
Wood  assigned,  as  the  reason  for  overruling  the  question  and  allowing  the  privilege,  th^t 
it  tended  to  criminate  and  disgrace  the  witness  without  alluding  to  any  law  which  would 
punish  the  fornication  by  a  penalty.  To  an  American  reader,  it  looks  like  a  mere 
matter  of  moral  disgrace  (see  State  v.  Simpson,  2  Hawks,  580) ;  and  so,  with  regard  to 
Dodd  V.  Norris  (cited  by  the  text,  A.  D;  1813),  where  a  similar  question,  put  on  cross- 
examination  to  a  daughter  who  was  a  witness  for  her  father  in  a  case  of  seduction,  was 
overruled  by  Lord  BUenborough.  He  said  it  had  been  holden  improper  by  all  the  judges. 
He  doubtless  alluded  to  Rex  v.  Hodgson,  which  yet  lay  in  MS.  It  was  decided  by  Baron  » 
Wood,  in  1811,  by  the  judges  in  1812,  and  was  not  printed  till  1825.  Rubs.  &  Ryl.  211. 
Yet  our  author  has  very  properly  put  down  these  cases  as  belonging  to  the  rule  exempt- 
ing witnesses  from  answers  which  may  be  legally  penal  in  their  consequences.  Mr.  Starkie 
has  intimated  that  this  is  the  reason  (1  Stark.  Ev.  137,  note  b) ;  the  cases  themselves  cer- 
tainly do  not  exclude  that  as  the  true  reason ;  and  on  looking  into  the  English  books  on 
ecclesiastical  law,  we  there  find  it.  Mr.  Starkie  tells  us,  uH  supra,  that  "  the  answer 
here  might  have  subjected  the  witnesses  to  spiritual  censure  and  punishment."  The  1st 
Burn's  Eccl.  Law  {Lewdness,  p.  662,  et  seg.),  will  show  the  full  force  of  that  reason.  The 
same  reason  appears  at  length  in  3  Inst.  487-489.  It  will  be  seen  by  these  books,  that 
fornication  is  punishable  by  the  ecclesiastical  court  pro  salute  animce,  and  that  the  punish- 
ment may  be  indirectly  by  u.  pecuniary  penalty,  a  commutation  or  buying  off  of  the 
spiritual  punishment.  And  here  we  doubtless  have  the  true  reason  of  these  decisions. 
According  to  this  view  of  the  question  in  Johnson  v.  Goss  (3  Yerg.  110),  a  case  precisely 
like  that  of  Dodd  v.  Norris  {supra},  the  court  overruled  it,  not  because  of  the  moral  dis- 
grace, but  because  by  statute  of  Tennessee,  fornication  was  made  legally  penal.  Upon 
the  same  ground,  where  a  witness,  having  sworn  that  the  prisoner,  a  female,  stole  his 
watch  from  his  person,  while  at  Ascot  House,  it  being  proposed  to  ask  him  whether  any- 
thing improper  passed  between  him  and  the  prisoner,  while  there,  HuUock,  B.,  would  not 
allow  the  question.    Rex  v.  Pitcher,  1  Carr.  &  Payne,  85. 

We  have  said  so  much,  in  order  to  make  room  for  the  question  to  be  discussed  in  a 
subsequent  note,  whether  a  witness  can  claim  exemption  on  the  mere  ground  of  possible 
moral  disgrace,  where  the  interrogatory  is  pertinent  to  the  issue.  And  see  the  case  of 
Cundell  v.  Pratt,  1  Mood.  &  Malk.  108.  In  that  case,  Best,  O.  J.,  said  he  would  compel  a 
witness  to  answer  any  question  morally  degrading,  though  it  was  merely  collateral,  and 
going  to  his  credit.  The  question  put  was,  whether  the  witness  did  not  cohabit  in  a  state 
of  incest  with  a  particular  individual.  His  Lordship  said  he  would  not  allow  the  wit- 
ness's privilege,  merely  because  the  answer  might  be  morally  degrading ;  but  because' 
it  would  subject  her  to  punishment.    Id.  109. 

The  exemption  extends  to  answers  as  to  that  class  of  offenses  only  for  which  the  wit- 
ness is  yet  liable  to  be  punished.  If  the  offense  be  barred  by  the  Statute  of  Limitations, 
the  privilege  is  gone  ;  and  the  only  remaining  question  of  privilege  is  brought  to  depend 
upon  the  question  whether  there  was  moral  turpitude  in  the  offense,  and  how  far  he  shall 
be  privileged  from  answering  in  that  view.  The  People  v.  Mather,  4  Wend.  339,  252, 
254,  355.     So  of  a  stock-jobbing  transaction ;  if  an  indictment  against  the  witness  be 
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*933  *The  court  to  determine  as  to  the  tendency.  It  is  the  province  of  the 
court  to  decide  whether  a  proposed  question  has  a  tendency  to  crim- 
inate a  witness ;  and  it  is  the  duty  of  the  court,  while  it  protects  the  witness 
in  the  due  exercise  of  his  privilege,  to  take  care  that  he  does  not,  under  the 
pretense  of  defending  himself,  screen  others  from  justice,  or  withhold  evi- 
dence which  he  might  safely  give.  The  court  will  require  to  be 
*934  satisfied  that  the  witness  is  acting  an  honest  *part,  and  that  he  may 
incur  danger  hy  answering  ;  when  satisfied  of  this,  it  will  allow  the 
privilege ;  to  force  him  to  reveal  particulars,  might  lead  to  a  prosecution, 
against  which  he  has  a  right  to  protect  himself  In  a  case  where  a  witness 
stated  that  there  was  no  consideration  for  a  bill  of  exchange,  and  then 
refused  to  declare  the  particulars  of  the  want  of  consideration,  because  it 
would  criminate  him.  Lord  Tenterden,  C.  J.,  allowed  the  witness  his  privi- 
lege, and  ordered  the  whole  of  his  statement  to  be  struck  out.(l) 

This  subject  was  very  fully  discussed  in  Garbett's  Case.  (2)  Garbett  had 
been  called  as  a  witness  in  a  civil  action,  tried  before  Lord  Denman,  C.  J.,  upon 
a  bill  of  exchange,  purporting  to  be  drawn  by  him  upon  and  accepted  by 
the  defendant.  In  his  cross-examination,  he  was  asked  several  questions  as 
to  the  circumstances  under  which,  and  as  to  the  person  by  whom  the 
acceptance,  purporting  to  be  that  of  the  defendant,  had  been  written  upon 
the  bill ;  he  hesitated  several  times  in  answering  these  questions,  stating 
more  than  once  that  he  was  in  the  hands  of  the  court,  but  it  did  not  appear 
that  he  ever  directly  objected  to  answer  the  questions  upon  the  distinct 
ground  that  they  tended  to  criminate  himself ;  (3)  and  he  was  told  by  Lord 
Denman,  that  he  must  answer  the  questions  put  to  him,  and  he  did  so  accord- 
ingly. He  was  afterwards  tried  before  Alderson,  S.,  on  the  charge  of 
forging  the  acceptance  in  question,  and  it  was  proposed  to  give  in  evidence 
the  examination  and  cross-examination  of  the  prisoner  on  the  trial  of  the 
civil  action.  This  was  objected  to  by  the  counsel  of  the  prisoner,  but  it 
was  received  by  the  learned  judge;  and  the  prisoner  being  convicted,  judg- 
ment was  respited,  till  the  opinion  of  the  judges  could  be  obtained,  whether 
the  evidence  was  properly  received. 

After  argument,  a  majority  of  the  judges(4)  were  of  opinion  that,  if  a 
witness  claims  the  protection  of  the  court,(5)  on  the  ground  that  the  answer 

barred  by  the  Statute  of  Limitations,  lie  is  no  longer  privileged  but  bound  to  answer  all 
questions  touching  the  transaction,  where  it  is  raised  as  a  defense  to  an  action  on  a  bill  of 
exchange  &o.    Roberts  v.  AUatt,  1  Mood.  &  Malk.  192. 

In  an  action  of  debt,  in  the  Circuit  Court  of  the  United  States,  to  recover  double  the 
value  of  the  interest  which  the  defendant  had  in  certain  slaves  transported  in  a  vessel,  of 
which  the  defendant  was  owner  and  master,  from  Africa  to  Havana,  and  there  sold  by 
the  direction  and  for  the  benefit  of  the  defendant,  contrary  to  the  act  of  Congress  of  May 
10,  1800,  the  district  attorney  for  the  United  States  offered  one  of  the  crew  of  the  vessel 
as  a  witness,  to  prove  that  the  defendant  was  the  owner  of  the  slaves.  To  this,  it  was 
objected,  that  his  testimony  would  implicate  himself,  and  subject  him  to  punishment, 
under  the  second  section  of  the  act.  It  appeared  that  a  prosecution  had  been  eomraenced 
under  the  act  against  the  witness,  and  subsequently  discontinued,  and  that  more  than 
two  years  had  elapsed  since  the  voyage  ;  but  it  was  also  admitted  that,  during  a  part  of 
the  time  since  the  voyage,  the  witness  had  been  oat  of  the  United  States.  Held  that  he 
was  competent,  and  bound  to  testify  ;  but  the  court  would  not  permit  the  witness  to  be 
entrapped.  The  district  attorney  would  not  be  allowed  to  say  that  the  prosecution  was 
barred,  and  thus  obtain  the  testimony,  and  afterwards  bring  forward  a  prosecution,  and 
say  it  was  not  barred,  because  the  witness  had  fled  from  justice.  The  witness  was 
required  to  testify.  The  United  States  v.  Smith,  4  Day,  121.  Ante  p.  900  and  post  p.  940. 
'    (1)  DandridgeV.  Cordon,  3  C.  &  P.  11.    See,  also,  Watson  v.  Bevern,  1  C.  &  P.  363. 

(3)  1  Den.  Cr.  Ca.  Res.  386 ;  S.  C,  3  C.  &  K.  474. 

(3)  See  note  5,  infra. 

(4)  Viz  :  Parke,  B.,  Alderson,  B.,  Coltman,  J.,  Maule,  J.,  Rolfe,  B.,  Wightman,  J.,  Cress- 
well,  J.,  Piatt,  B.,  and  Williams,  J.  The  judges  who  were  of  a  contrary  opinion  were 
Lord  Denman,  C.  J.,  Wilde,  C.  J.,  Pollock,  C.  B.,  Patteson,  J.,  Coleridge,  J.,  and  Erie,  J. 

(5)  Patteson,  J.,  was  not  satisfied  that  the  witness  ever  did  claim  the  protection  of  the 
court.     See  1  Den.  Cr.  Ca.  Res.  582. 
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would  tend  to  criminate  himself,  and  there  appears  reasonable  ground  to 
believe  that  it  would  do  so,  he  is  not  compellable  to  answer ;  and,  if  obliged 
to  answer  notwithstanding,  what  he  says  must  be  considered  to  have  been 
obtained  by  compulsion,  and  cannot  be  given  in  evidence  against  him.(l) 

They  did  not  decide,  as  the  case  did  not  call  for  it,  whether  the  declara- 
tion of  the  witness  on  oath,  that  he  believed  that  the  answer  would  tend  to 

criminate  him,  would  or  could  not  be  sufficient  to  protect  him  from 
*935     *answering,  where  sufficient  other  circumstances  did  not  appear  to 

induce  the  judge  to  believe  that  it  would  not.  (2) 

Privilege  of  witness  not  of  party.  The  privilege  of  refusing  to  answer 
is  the  privilege  of  the  witness,  not  of  the  party ;  for  that  reason.  Lord 
Tenterden,  C.  J.,  refused  to  allow  counsel  to  support  by  argument  the 
privilege  as  belonging  to  the  party  whom  he  represented.  (3) 

This  privilege  must  belong  to  the  witness  on  a  principle  of  natural 
justice.  The  right  to  refuse  to  answer  in  such  cases  is  a  right  of  self- 
defense  ;  if  he  has  a  right  to  defend  himself  against  a  criminal  charge,  he 
must  have  a  full  right  not  to  expose  himself  to  such  a  charge  by  giving 
evidence,  and  not  to  be  accessory  to  his  own  ruin.  The  judge,  therefore, 
always  feels  it  to  be  his  duty  to  apprise  a  witness  of  his  privilege,  as  soon 
as  a  question  is  asked  which  may  place  him  in  danger.  (4) 

Waiver  of  privilege.  A  witness  may  waive  his  privilege,  and  answer  at 
his  peril.  From  the  nature  of  the  right  it  may  be  inferred,  that  he  will  be 
at  liberty  to  answer,  or  refuse  to  answer,  any  questions  at  his  discretion ; 
and  that  his  consenting  to  answer  some  questions  ought  not  to  bar  his  right 
to  demur  to  others.  (5)  On  the  other  hand,  it  is  only  reasonable  that  he 
should  not  be  allowed,  by  any  arbitrary  use  of  his  privilege,  to  make  a 
partial  statement  of  facts  to  the  prejudice  of  either  party.  Upon  this 
principle.  Lord  Tenterden,  C.  J.,  seems  to  have  held,  in  the  case  of  East  agt. 
Chapman,  (6)  that  if  a  witness  waive  his  privilege  so  far  as  to  answer  part 
of  the  questions  tending  to  subject  him  to  an  indictment,  he  cannot  be 
exempted  from  answering  the  remainder,  but  must  give  the  whole 
*936  truth ;  and  Best,  C.  J.,  *in  the  case  of  Dixon  agt  Vale,(7)  had  pre- 
viously ruled  in  a  similar  manner.  But  in  Garbett's  case,(8)  the 
majority  of  the  judges (9)  thought  that  it  made  no  difference  to  the  right 
of  the,  witness  to  protection,  that  he  had  chosen  to  answer  in  part ;  being  of 

(1)  1  Den.  Cr.  Ca.  Ees.  258. 

(2)  1  Den.  Cr.  Ca.  Eea.  259.     See  Close  v.  Olney,  1  Denio  B.  319. 

(3)  Thomas  v.  Newton,  M.  &  M.  48,  n.  And  see  Mann.  tAg.  tit.  Witness,  323 ;  R.  v. 
Adey,  1  Mo.  &  R.  94 ;  Marston  v.  Downes,  1  A.  &  E.  34.  Upon  a  similar  principle  it  has 
been  ruled  that  a  witness  who  objects  to  the  production  of  documents  in  his  possession 
has  no  right  to  have  the  question  of  his  liability  to  produce  argued  by  counsel  retained 
by  him  for  that  purpose.    Doe  d.  Rowcliffe  v.  Egremont  (Exch.),  2  Mo.  &  R.  386. 

See  also  Commonwealth  v.  Shaw,  4  Cusli.  594 ;  6  Cowen,  254 ;  Ward  v.  The  People,  3 
Hill  R.  395  ;  6  Id.  144 ;  Boyle  v.  Wiseman,  29  Eng.  L.  &  E.  473. 

(4)  See  Rosewell'a  Case,  10  How.  St.  Tr.  168 ;  Sir  J.  Friend's  Case,  18  How.  St.  Tr.  15  ; 
Stevenson  v.  Jones,  Peake  Ev.  179,  n.  (5th  ed.) ;  R.  v.  De  Berenger,  Gumey's  B.  194 ; 
Dixon  V.  Vale,  1  C.  &  P.  278.  B.  v.  Wheater,  2  Moo.  C.  C.  45 ;  Lord  Cardigan's  Case, 
Gurney's  B.  79. 

See  Howel  v.  Commonwealth,  5  Gratt.  664  ;  Close  v  Olney,  1  Denio,  319.  If  the  crime 
or  misdemeanor  is  barred  by  the  Statute  of  Limitations,  he  is  not  exempt  from  answer- 
ing. Bank  of  Salina  v.  Henry,  2  Denio  B.  155,  and  1  Comst.  B.  83 ;  Weldon  v.  Burch,  12 
111.  374. 

(5)  See  Paxton  v.  Douglas,  19  Ves.  295;  R.  v.  Slaney,  5  C.  &  P.  214;  Stevenson  v. 
Jones,  vt  supra. 

(6)  M.  &  M.  47  ;  S.  C.  &  P.  571.    And  see  Austin  v.  Poiner,  1  Sim.  348. 

The  same  rule  has  been  held  in  The  State  v.  Foster,  3  Foster  (N.  H.)  348 ;  and  in 
Coburn  v.  Odell,  10  Id.  540. 

(7)  1  C.  &  P.  279. 

(8)  1  Den.  Cr.  Ca.  Ees.  336,  358,  mpra,  p.  934. 

(9)  See  supra,  p.  934. 
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opinion  that  he  was  entitled  to  it  at  whatever  stage  of  the  inquiry  he  chose 
to  claim  it ;  and  they  did  not  consider  themselves  bound  by  the  ruling  of 
Best,  C.  J.,  in  Dixon  agt.  Vale,  or  of  Lord  Tenterden,  O.  J.,  in  East  agt. 
Chapman. 

On  an  order  of  bastardy,  it  has  been  held  that  a  person  cannot  be  com- 
pelled to  acknowledge  himself  the  father  of  a  bastard  child ;  but  that  there 
is  no  objection  to  his  being  sworn,  and,  if  he  chooses,  he  may  confess  the 
fact.(l) 

In  an  action  for  a  libel,  which  was  published  by  the  defendant  in  a  volun- 
tary affidavit  sworn  extra-judicially  before  a  magistrate,  it  has  been  held, 
that  a  magistrate's  clerk  is  not  bound  to  answer,  whether  he  wrote  the 
affidavit,  and  delivered  it  to  the  magistrate;  because,  it  is  said  the  bare 
copying  out  of  a  libel  is  criminal.  (2) 

An  accomplice,  admitted  to  give  evidence  against  his  associate  in  gtiUt, 
is  bound  to  make  a  full  and  fair  confession  of  the  whole  truth  as  to  the 
offense  which  is  the  subject  matter  of  the  prosecution,  but  not  bound  to 
answer  as  to  his  share  in  other  offenses  in  which  he  was  not  concerned  with 
the  prisoner;  for  he  is  not  protected  from  a  prosecution  for  such  offenses.  (3) 

Where  the  answering  may  subject  to  penalty  or  forfeiture.  A  witness  is 
privileged  from  answering  a  question,  the  answering  of  which  might  subject 

him  to  a  penalty  or  forfeiture  of  any  kind.  The  declaratory  statute, 
*937     46  Geo.  Ill,  c.  37,(4)  implies  that  a  witness  may  legally  *refuse  to 

answer  a  question  which  has  a  tendency  to  expose  him  to  a  penalty  or 
forfeiture  of  any  nature  whatsoever.  At  the  time  of  passing  that  act,  when 
the  genera,l  privileges  of  witnesses  were  much  discussed,  it  was  proposed  to 
insert  in  the  act  a  proviso,  that  no  mortgagee,  or  bona  fide  purchaser  or 
possessor  of  an  estate,  should  be  compelled  to  answer  any  question,  the 
answering  of  which  might  probably  tend  to  defeat  his  title,  or  incur  a  for- 
feiture of  his  estate.  This  proviso  was  afterwards  withdrawn.  However, 
several  of  the  judges,  who  on  that  occasion  were  of  opinion  that  the  liability 
to  a  civil  action  or  to  a  pecuniary  charge,  ought  not  to  exempt  a  witness 
from  answering  questions,  yet  considered  the  probability  or  danger  of  incur- 
ring a  forfeiture  of  estate  to  be  a  legal  ground  of  exemption.  (5)  In  courts 
of  equity,  it  is  an  established  principle,  that  a  party  is  not  bound  to  answer, 
80  as  to  subject  himself  to  pains  or  penalties,  or  to  any  kind  of  punishment, 
or  to  any  forfeiture  of  interest.  (6) 

(1)  R.  V.  St.  Mary's,  Nottingham,  13  East,  57  u.  It  has  not  been  customary  to  admit 
the  evidence  of  the  putative  father ;  indeed  it  may  be  doubted  whether  it  would  have 
been  legal  to  do  so  after  he  had  been  placed  in  the  situation  of  a  party  to  the  proceedings 
before  the  j  ustices,  taken  formerly,  on  the  application  of  the  parish  authorities,  under  the 
4  &  5  Wm.  IV,  c.  70,  §  72,  et  seq.,  and  the  2  &  3  Vict.  c.  85  ;  or  afterwards,  on  the  appli- 
cation of  the  mother,  under  the  7  &  8  Vict.  c.  101.  But  it  seems  that  by  the  operation  of 
the  14  &  15  Vict.  c.  99  (see  ante,  Vol.  I,  Introd.  Chap.),  the  alleged  putative  father  is 
for  the  future  competent  to  be  examined  as  a  witness ;  as  sect.  2,  of  that  act  renders  all 
pwrtiei  to  any  proceedings  competeTVt  and  compellable  to  give  evidence,  and  the  exception 
in  sect.  3,  applies  only  to  proceedings  of  a  criminal  nature,  or  on  which  a  party  may  be 
summarily  convicted  before  a  justice,  and  does  not  therefore  apply  to  proceedings  wliere 
justice  merely  makes  an  order  upon  a  party,  in  a  case  of  bastardy.  It  may  be  a  question 
whether  for  the  same  reason  the  alledged  putative  father  is  not  now  compellable  to  give 
evidence,  if  called  as  a  witness  by  the  mother. 

(2)  Maloney  v.  Bartley,  3  Camp.  210.  A  bill  of  exceptions  was  tendered,  but  afterward 
dropped. 

(3)  West's  Case,  ante,  Vol.  I,  p.  108. 

(4)  See  infra,  p.  938. 

(5)  See  cases  cited,  p.  929,  supra.  See  also  Roberts  v.  Allatt,  M.  &  M.  192,  where 
a  witness  was  compelled  to  answer,  the  time  for  suing  for  penalties  having  expired.  See 
Gates  v.  Hardacre,  3  Taunt.  424,  that  a  witness  is  not  compellablo  to  answer  a  question 
which  may  subject  him  to  the  penalties  of  usury.    And  see  Jackson  v.  Benson,  1  Y.  &  J.  33. 

(6)  The  cases  upon  this  subject  are  collected  in  Mitford's  Treat,  on  Chane.  Pleadings, 
pp.  157  to  163.    See  Roberts  v.  Allatt,  ut  supra. 
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2.  Where  the  answering  may  subject  to  a  civil  suit.  Secondly ;  a  witness 
cannot  legally  refuse  to  answer  a  question  relevant  to  the  matter  in  issue, 
on  the  ground  that  his  answer  might  subject  him  to  a  civil  suit.  In  Lord 
Melville's  Case,  considerable  doubts  were  entertained  upon  this  point,  some 
of  the  judges  being  of  opinion  that  he  was  not  compellable  to  answer  such 
questions,  and  others  being  of  a  contrary  opinion.  (1)  To  settle  the 
*938  rule  of  law  on  this  subject,  the  stat.  46  Geo.  *III,  c.  37,  was  intro- 
duced, which  declares  that  a  witness  cannot  legally  refuse  to  answer 
a  question  relevant  to  the  matter  in  issue  (the  answering  of  which  has  no 
tendency  to  accuse  himself,  or  to  expose  him  to  a  penalty  or  forfeiture  of 
any  nature  whatsoever),  on  the  ground  that  the  answering  of  such  question 
may  establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit. (2) 

Note  590. — Methodist  Episcopal  Church  v.  Jaques,  1  John.  Ch.  E.  65  ;  Woods  v.  Mor- 
rell.  Id.  108 ;  Hvingaton  v.  Harris,  3  Paige,  528 ;  Parkhurst  v.  Lowten,  2  Swanst.  314  ; 
Livingston  v.  Tompkins,  4  John.  Ch.  R.  433  ;  Matter  of  Kip,  1  Paige,  601 ;  Vilas  v.  Jones, 
10  Id.  76,  and  1  Const.  274  ;  Marshall  v.  Riley,  7  Geo.  367  ;  Poindexter  v.  Davis,  6  Gratt. 
481.  As  to  the  effect  of  a  party's  claiming  his  privilege,  when  called  as  a  witness  in  the 
action  on  trial ;  Boyle  v.  Wiseman,  29  Eng.  L.  &  Eq.  473.  See  Code  of  N.  Y.  g§  389  to 
397.  Section  390  allows  one  party  to  call  and  examine  the  adverse  party  in  the  same 
manner  and  subject  to  the  same  rides  of  examination  as  any  other  vdtnesii.  And  either 
party  may  now  be  sworn  as  a  witness  for  himself^  §  399. 

(1)  This  subject  was  much  discussed,  and  referred  to  the  judges  for  their  opinion.  A 
bill  had  been  brought  into  the  House  of  Lords,  to  indemnify  witnesses  from  criminal 
prosecutions  and  from  civil  process  to  which  they  might  be  exposed  by  giving  evidence. 
The  indemnity  from  criminal  prosecutions  was  agreed  to  ;  but  some  doubts  arising  with 
respect  to  the  indemnification  from  ciml  process,  several  questions  were  referred  to  the 
judges  with  the  view  of  ascertaining  wljether  persons  were  legally  justified  in  refusing  to 
answer  questions,  the  result  of  which  might  subject  them  to  a  civil  suit  (Vol.  6,  Pari. 
Deb.,  p.  167.)  Three  questions  were  proposed ;  the  object  of  the  first  and  second  was  to 
ascertain  whether  a  witness  could  demur  to  a  question,  the  answering  of  which  ftiight 
render  him  liable  to  an  action  for  debt,  or  to  a  suit  for  the  recovery  of  the  profits  of  public 
motley  ;  the  object  of  the  third  was  to  ascertain,  wliether  a  witness,  who  on  making  a  full 
and  fair  disclosure  was  to  be  excused  from  certain  debts,  could,  as  the  law  then  stood,  be 
objected  to  on  the  ground  of  his  being _ interested.  P.  223.  Mansfield,  C.  J.,  who  deliv- 
ered the  opinion  of  the  judges,  stated,  tBat  upon  the  first  two  questions  they  were  divided 
in  opinion.  P.  223.  The  House  of  Lords  then  called  upon  the  judges  to  deliver  their 
opinions  seriatim  on  the  proposed  questions.  Pp.  226,  237.  The  judges  accordingly 
delivered  their  opinions  in  order.  Four  of  the  judges  (Mansfield,  C.  J.,  Grose,  J.,  Rooke, 
J.,  and  Thompson,  J.)  were  of  opinion  that  a  witness  was  not  compellable  to  answer  any 
question,  the  answer  to  which  might  subject  him  to  a  civil  action;  the  other  judges, 
together  with  the  Lord  Chancellor,  and  Lord  Eldon,  were  of  a  contrary  opinion.  Pp. 
234,  245. 

(2)  Note  591. — For  the  opinions  of  the  judges  in  Lord  Melville's  Case,  see  1  Hall's 
Am.  Law  Journ.  323,332. 

In  New  York,  a  witness  cannot  refuse  to  answer  any  question,  on  the  ground  that  his 
answer  will  subject  him  to  a  civil  suit.    3  R.  S.  405,  §  71.    See  ante. 

And  any  member  of  a  corporation  aggregate,  not  named  on  the  record  as  a  party  to  the 
suit,  is  a  competent  witness  to  testify  against  the  interests  of  the  corporation.  Id.  407,  § 
81.    And  see  Mauran  v.  Lamb,  7  Cowen's  R.  174. 

The  excuse  for  not  answering,  on  the  ground  that  the  witness's  answer  will  subject  him 
to  a  civil  suit,  is  denied,  upon  common-law  authority,  in  Kentucky  (Gorham  v.  Carrol,  3 
Litt.  331 ;  Black  v.  Crouch,  Id.  220 ;  Robinson  v.  Neal,  5  Monroe,  315  ;  Conover  v.  Bell, 
6  Monroe,  157) ;  and  his  answer  is  admissible  against  him  in  another  controversy.  Helm 
V.  Handley,  1  Litt.  231.  So  in  Pennsylvania  (Baird  v.  Cochran,  4  Serg.  &  Rawle,  397  ; 
Nash  V.  Van  Swearingen,  7  Serg.  &  Rawle,  193) ;  Maryland  (Taney  v.  Kemp,  4  Har.  & 
John.  348  ;  Naylor  v.  Semmes,  4  Gill  &/ohn.  273  ;  The  City  Bank  of  Baltimore  v.  Bate- 
man,  7  Har.  &  John.  104 ;  Stoddart's  Lessee  v.  Manning,  2  Har.  &  Gill,  147) ;  Massacliusetts 
(Bull  V.  Loveland,  10  Pick.  9) ;  though  Appleton  v.  Boyd  (7  Mass.  R.  131)  inclined  to  the 
contrary ;  New  Hampshire  (Copp  v.  Upham,  3  N.  H.  R.  159) ;  Ohio  (Cox's  Adm'rs  v.  Hill, 
3  Hamm.  434) ;  Louisiana  (Planter's  Bank  v.  George,  6  Mart.  R.  679,  overruling  Naviga- 
tion Company  v.  New  Orleans,  1  Mart.  R.  28) ;  and  North  Carolina  (Jones  v.  Lamier,  3 
Dev.  480.)  Otherwise  in  Connecticut  (Storrs  v.  Wetmore,  Kirby,  203 ;  Starr  v.  Tracy, 
2  Root,  528  ;  Benjamin  v.  Hathaway,  8  Conn  R.  528);  and  Tennessee  (Cook  v.  Corn,  1 
Overt.  340  ;  Tatum's  Ex'rs  v.  Loftan,  Cooke,  115.) 

Whatever  the  rule  may  be,  however,  as  to  a  remote  or  indirect  interest,  the  real  party 
Vol.  IL  99 
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*939  *3.  Where  the  answering  may  degrade  witness's  character.  Thirdly; 
the  last  case  to  he  mentioned  on  this  subject  is,  where  a  question  is 
asked  not  relevant  to  the  matters  in  issue,  the  answering  of  which  has  a 
direct  tendency  to  degrade  the  witness's  character,  though  it  may  not  sub- 
ject him  to  a  criminal  prosecution.  If  a  witness,  for  instance,  were  to  be 
asked,  whether  he  had  not  suffered  some  infamous  punishment,  or  if  any 
other  question  of  the  same  kind  were  asked,  imputmg  criminality  to  the 
witness  in  some  past  transaction,  and  not  relevant  to  the  matters  in  issue, 
would  he  be  dompellable  to  answer  ?(1)     The  inquiry  here  made,  it  is  to  be 

in  the  cause  is  exempt  from  testifying,  thoug-h  he  be  litigating  in  another's  name.  Ante, 
notes  19' and  133;  Appleton  v.  Boyd,  7  Mass.  R.  131  ;  Connor  v.  Bradey,  Anth.  N.  P.  R. 
99, 100.    And  see  ante,  where  tliis  question  is  more  fully  considered,  and  other  eases  cited. 

But  it  should  be  observed,  that  if  the  witness  were  once  qualified  to  testify,  as  being 
disinterested,  he  cannot  deprive  the  party  of  his  testimony  by  voluntarily  taking  an 
interest,  but  only  by  the  act  of  the  law,  or  of  the  party  who  calls  him.  Tatum's  Ex'rs  v. 
Loftan,  Cooke's  R.  115  ;  Simons  v.  Payne,  2  Root,  406  ;  Phelps  v.  Riley,  3  Conn.  266  ;  Long 
v.  Bailie,  4  Serg.  &  Eawle,  223.  Though  what  comes  to  his  knowledge  after  his  voluntary 
acquisition  of  an  interest,  is  within  the  privilege,  and  he  cannot  be  compelled  to  disclose 
it.    Simons  v.  Payne,  2  Root,  406. 

This  point  is  farther  considered  ante,  with  more  particular  reference  to  the  party  in 
immediate  interest. 

The  judge  iWll  excuse  the  witness  from  answering  as  to  the  place  where  he  lives,  if  he 
state  that  a  bailable  writ  is  out  against  him  at  the  instigation  of  the  party  who  put  the 
question.    Watson  v.  Severn,  1  Carr.  &  Payne,  363. 

An  arbitrator  need  not  answer  a  question,  whether  he  exceeded  his  jurisdiction.  Lord 
Mansfield  told  him  he  need  not  be  examined  respecting  the  grounds  of  his  award  at  all, 
unless  he  chose  it,  thinking  an  arbitrator  ought  not  to  be  in  this  way  worried  as  a  witness. 
Ellis  V.  Saltau,  note  a  to  Johnson  v.  Durant,  4  Carr.  &  Payne,  327. 

The  improper  allowance  of  a  witness's  privilege  is  no  ground  for  reversing  the  judg- 
ment, if  the  question  were  irrelevant,  or  otherwise  inadmissible.  Naylor  v.  Semme,  4 
Gill  &  John.  273. 

So  it;  has  been  held  in  New  York,  that  whatever  may  be  the  rule  on  the  subject  com- 
pelling witnesses  to  testify  as  to  a  matter  which  may  subject  them  to  a  civil  charge, 
clearly  if  they  be  parties  in  interest  to  the  immediate  suit,  though  the  right  be  litigated 
in  the  name  of  another,  they  shall  not  be  compelled  to  testify  as  witnesses.  This  was 
distinctly  decided  in  The  People  v.  Irving  (1  Wend.  20) ;  White  v.  Everest  (1  Verm.  R. 
181,  S.  P.) ;  Connor  v.  Brady  (Anth.  N.  P.  R.  99,  S.  P.) ;  and  it  wonld  doubtless  be  holden, 
as  in  England,  that  such  witnesses'  rights  are  not  changed  by  the  statute  (2  R.  S.  405,  § 
71),  cited  in  the  last  note,  which  answers  to  the  statute  54  Geo.  Ill,  c.  170,  stated  in  the 
text.    Mauran  v.  Lamb,  7  Cowen's  R.  174, 177  to  179. 

It  should  be  remarked,  however,  that  neither  in  Rex  v.  Woburn,  cited  in  the  text 
where  we  now  are,  nor  in  People  v.  Irving  (supra),  did  it  appear  that  the  witness  had 
volunteered  to  become  a  party  by  purchase  or  otherwise.  Should  this  be  so,  it  will 
become  a  question  whether  a  witness  can  thus  deprive  his  adversary  of  his  testimony. 
This  question  as  to  a  party  in  interest  was  also  very  fully  considered  in  Mauran  v.  Lamb 
(7  Cowen's  R.  174).  On  that  case  The  People  v.  Irving  is  founded,  but  in  neither  did  the 
question  arise,  whether  the  witness  could,  at  his  pleasure,  disqualify  himself  to  the  preju- 
dice of  another  who  held  an  interest  in  his  testimony.  In  Connor  v.  Bradey  (Anth.  N. 
P.  R.  99,  100),  Van  Ness,  J.,  noticed  that  the  witness  had  been  a  party  to  the  contract 
from  the  beginning,  claiming  an  interest  in  it,  and  therefore  excused  him  from  testifying. 
And  see  Simons  v.  Payne,  2  Root,  406,  and  Phelps  v.  Riley,  3  Conn.  R.  266  ;  Long  v. 
Bailie,  4  Serg.  &  Rawle,  223  ;  Caldwells  v.  Harlan,  3  Monroe,  353.  And  in  Price  v.  Wood 
(7  Monroe,  228)  the  very  ground  is  taken,  that  a  subscribing  witness,  though  he  had 
become  the  party  in  interest  by  marriage  after  his  attestation,  could  not  tlius  take  away 
a  vested  right  to  his  testimony  and  he  was  compelled  to  testify  against  his  interest. 
Tatum's  Ex'rs  v.  Loftan,  Cooke's  R.  115,  S.  P.  Otherwise,  if  by  the  act  of  law  or  the 
opposite  party.    Id. 

Whether  a  deputy  sheriff  is  bound  to  testify  against  the  sheriff,  is  a  matter  wherein  the 
deputy  stands  behind  the  sheriff  as  his  indemnitor,  the  deputy  himself  having  done 
the  act  in  question.  Quere.  Williams  v.  Lowndes,  1  Hall's  Rop.  N.  Y.  S  C  579  593 
593.     See  Caldwells  v.  Harlan,  3  Monroe,  852. 

(1)  Note  593.— See  ante,  notes  59,  580,  581.  The  general  doctrine,  that  a  witness  is 
not  bound  to  answer  a  question,  where  such  answer  may  degrade  his  character,  thous?h  it 
may  not  tend  to  subject  him  to  any  penalty,  or  affect  his  pecuniary  interest,  has  often 
been  held.  Respublioa  v.  Gibbs,  3  Yeates,  429  ;  Bell's  Case,  1  Browne,  876  ;  Jackson  ex 
dem.  Wyckoff  V.  Humphrey,  1  John.  R.  498 ;  Marbury  v,  Madison,  1  Cranch,  144 ;  State  v. 
Simpson,  3  Hawks,  580 ;  The  State  v.  Garrett,  Busbie  Law  N.  C.  357 ;  Smith  v.  Castles  1 
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observed,  relates  only  to  such  questions  as  are  not  relevant  to  the  matters 
in  issue ;  for  if  the  transaction  to  which  the  witness  is  interrogated, 

*940  *form  any  part  of  the  issue,  he  will  he  obliged  to  give  evidence,  how- 
ever strongly  it  may  reflect  upon  his  character.  (1) 

Gray,  108  ;  Campbell  v.  The  State,  23  Ala.  44  ;  The  People  v.  Gay,  3  Selden,  378 ;  Pleasant 
V.  State,  8  Eng.  (13  Ark.)  360. 

(1)  Note  593. — The  question,  as  it  has  been  usually  raised  in  American  courts,  was, 
whether  the  witness  were  bound  to  render  an  answer  which  might  degrade  him  in  the 
eye  of  morality,  without  inquiring  whether  the  transaction  to  which  he  was  interrogated 
formed  a  part  of  the  issue  or  not.  Thus,  in  an  action  by  a  female,  for  a  breach  of  mar- 
riage promise,  which  puts  the  previous  chastity,  and  indeed  the  moral  deportment 
generally  of  the  plaintiff  in  some  measure  at  issue,  a  witness  was  held  to  be  privileged 
from  answering  the  question  whether  he  had  previous  criminal  connection  with  the 
plaintiff.  Southard  v.  Rexford,  6  Cowen's  R.  254,  259.  So,  whether  an  alleged  fraud  (on 
trial)  was  perpetrated,  the  witness  being  accused  of  participating  in  it  (Galbreath's  Lessee 
V.  Bichelberger,  3  Yeates,  515) ;  whether  the  witness  had  criminal  connection  with  the 
daughter  of  the  plaintiff,  he  suing  for  seduction  (Vaughan  v.  Perine,  2  Peuningt.  R  728) ; 
and  said  in  the  same  case,  the  daughter  may  refuse  to  testify  even  for  her  father  as  to  the 
particular  transaction ;  and  especially  as  to  her  connection  with  persons  other  than 
the  defendant.    Id. ;  and  see  p.  732. 

(Questions  not  material  and  relevant  to  the  issue,  which  tend  to  degrade  the  witness, 
may  be  excluded  in  the  discretion  of  the  court.  Lohman  v.  The  People,  1  Comst.  380, 
385  ;  27  N.  Y.  Rep.  586.  If  the  witness  answer  such  questions,  his  answer  is  conclusive 
and  no  evidence  is  admissible  to  contradict  him.  Howard  v.  The  City  Fire  Ins.  Co.  4 
Denio,  502 ;  Plato  v.  Reynolds,  27  N.  Y.  Rep.  586.  But  if  the  witness  claims  his  privilege 
and  the  court  excludes  the  evidence,  the  decision  is  final.  The  People  v.  Mather,  4  Wend. 
229.  The  court  may  in  the  exercise  of  a  sound  discretion,  exclude  inquiries  as  to  particu- 
lar transactions  irrelevant  to  the  issue  and  tending  to  degrade  the  witness,  on  the 
objection  of  the  party,  without  putting  the  witness  to  his  election.  Ward  v.  The  People, 
3  Hill,  395;  6  Id.  144,  146;  Gt.  W.  Turnpike  Co.  v.  Lewis,  32  N.  Y.  Rep.  127.  If  the 
questions  call  for  evidence  material  and  relevant  to  the  issue,  and  the  witness  does  not 
claim  his  privilege,  it  is  erroneous  to  exclude  the  discrediting  testimony.  Jackson  v. 
Humphrey,  1  Johns.  R.  498  ;  Southard  v.  Rexford,  6  Cowen,  255  ;  The  People  v.  Abbott, 
19  Wend.  192.  The  privilege  belongs  exclusively  to  the  witness,  the  party  cannot  object 
to  the  evidence.  Cloyes  v.  Thayer,  3  Hill,  564.  It  seems  that  proof  of  the  witness's  con- 
viction for  petit  larceny  is  competent  by  way  of  impeachment.  Carpenter  v.  Nixon,  5 
Hill,  260.  But  he  cannot  be  asked  on  a  cross-examination  whether  he  has  been  so  con- 
victed, althougli  he  does  not  object.  The  party  calling  him  has  a  right  to  insist  that  the 
fact  be  proved  by  the  record,  if  at  all.  Newcomb  v.  Griswold,  24  N.  Y.  Rep,  298.  So 
when  the  witness  is  cross-examined  as  to  an  affidavit,  the  party  has  a  right  to  object  to  any 
evidence  that  the  witness  made  it,  unless  the  same  is  produced.  Id.  ante,  p.  900.  The 
witness  cannot  be  compelled  to  criminate  himself.  Fellows  v.  Wilson,  31  Barb.  162 ; 
Byass  v.  Sullivan,  21  How.  Pr.  50  ;  Byass  v.  Smith,  4  Bosw.  679.  But  must  answer  where 
the  statute  of  limitations  protects  him.    Wolf  v.  Goulard,  15  Abbott,  336.) 

The  court  may  instruct  the  witness  that  he  need  not  answer.  Southard  v.  Rexford,  6 
Cow.  R.  254.    And  see  State  v.  Edwards,  2  Nott  &  McCord,  13. 

We  had  occasion,  ante  (note  589),  to  notice  that  no  English  case  had  gone  the  length  of 
thus  apparently  putting  mere  moral  offenses  on  the  broad  footing  of  legal  crimes.  But 
here  is  certainly  a  formidable  array  of  cases  taking  that  ground ;  viz :  you  shall  not  coerce 
an  answer  to  the  disgracing  question,  though  it  relate  to  the  merits.  In  all  these  cases  it 
was  palpably  relevant  and  material,  and  no  legal  penalty  was  in  the  way. 

We  hinted  ante  (note  589),  that  there  is  no  English  authority  which  denies  the  position 
of  our  author,  that  a  question  relevant  to  the  merits  shall  be  answered,  although  the 
answer  may  work  a  mere  moral  disgrace  to  the  witness.  He  mentions  this  as  if  it  were 
settled.  Mr.  Peake  (Norris'  Peake,  202)  carefully  qualifies  the  rule  in  the  same  way.  Mr. 
Starkie  (1  Stark.  Ev.  139)  certainly  takes  the  distinction  for  granted  ;  but  Mr.  Roscoe  (on 
Bv.  97)  has  not  alluded  to  it.  "In  all  the  cases  I  have  seen,"  says  Marcy,  J.,  in  The  Peo- 
ple V.  Mather  (4  Wend.  250),  "  the  question,  the  answer  to  which  might,  as  was  alleged, 
disgrace  the  witness  or  render  him  infamous,  did  not  relate  to  a  matter  directly  connected 
with  the  merits  of  the  case.  The  object  of  the  question  was  to  impair  the  credibility  of 
the  witness."  He  cites  4  Esp.  226 ;  13  John.  Rep.  82 ;  1  Phil.  Ev.  207  ;  and  1  Stark.  Ev. 
137.  The  distinction  was  not  taken  in  any  of  the  former  editions  of  Phillipps.  He 
seems  not  to  have  been  aware  that  it  existed  even  in  English  cases,  nor  does  he  now  cite 
any  case  where  it  has  been  expressly  adjudged.  Chief  Justice  Swift,  speaking  of  this 
distinction  in  his  Law  of  Evidence,  and  alluding  particularly  to  such  cases  as  those  of 
Rex  V.  Hodgson,  and'Dodd  v.  Norris  {ante,  note  589),  treats  it  as  a  palpable  absurdity  to 
say  that  when  a  wituess  has  waived  the  privilege  of  refusing  to  testify  to  the  facts  that 
will  criminate  herself,  she  may,  on  cross-examination,  refuse  to  testify  as  to  the  material 
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facts  in  the  defense,  on  the  ground  of  her  privilege.  He  thinks  that,  the  question  whether 
she  had  connection  with  other  men  being-  material  and  relevant,  to  say  she  is  not  bound 
to  answer,  is  not  warranted  by  reason  or  law.  And  he  states  a  case  in  which  it  w'as  so 
held  on  a  writ  of  error  from  the  Common  Pleas,  who  had  overruled  the  question  Swift's 
Ev.  80.  81.  The  same  point,  on  the  like  facts,  has  been  held  by  the  Coart  of  Appeals  of 
Kentucky,  Ginn  v.  The  Commonwealth,  5  Litt.  B.  300.  These  cases,  the  remarks 
of  Judge  Swift,  of  Mr.  Peake,  Starkie,  the  direct  assertioa  of  our  author,  and  the  virtual 
recognition  of  the  rule  by  Marcy,  J.,  in  The  People  v.  Mather  (supra),  seemto  constitute 
the  sum  of  the  authorities  in  favor  of  enforcing-  this  sort  o*'  questions  where  they  are 
directly  pertinent.  In  the  other  cases,  which  certainly  involve  a  contrary  propositkai,  the 
distinction  was  not  made  by  counsel  or  court.  Neither  could  consider  it,  because  the  point 
dia  not  occur  to  them.  And  in  this  view,  the  preponderance  of  authority  would  seem  to 
be  pretty  strong  in  favor  of  the  distinction  taken  by  our  author.  The  inclination  of  the 
law,  too,  which  is  always  favorable  to  enlarging  the  sphere  of  competency,  so  fer  as  this 
can  be  done  consistently  with  sound  policy,  and  the  reason  of  the  law,  which  seeks,  as  far 
as  possible,  to  place  everything  an  a  definite  and  certain  footing,  would  seem  to  sanction 

the  distinction. 
*941    What  answer  to  what  *questian  may  degrade  the  witness  in  a  moral  point  cf  vie  w, 

must  always  be  left,  in  a  great  measure,  to  the  discretion  of  the  judges ;  for  there 
are  a  thousand  things  in  the  code  of  morals  which  the  civil  law  cannot  pretend  to  define ; 
and  no  doubt  it  was  upon  this  ground  that  the  courts  at  one  time  were  evidently  disin- 
clined to  listen  at  all  to  these  objections.  Vide,  Norris"  Peake,  201,  203,  and  the  Eaglisb 
cases  there  cited,  and  ante,  note  194.  The  contrary  seems  now  to  be  settled  in  respect  to 
collateral  matters,  that  is  to  say,  a  witness  -will  not  be  compelled  to  disgrace  himself  for 
the  purpose  of  destroying-  his  credit.  It  would  seem  to  be  settled  at  any  rate  upon 
American  authority  ;  though  we  understand,  Best,  C.  J.,  in  a  late  case  (Cundell  v.  Pratt, 
1  Mood.  &  Malk.  108),  as  asserting  that  you  may  cross-examine  a  witness  as  to  any  degrad- 
ing oflense  committed  by  him,  for  which  he  cannot  be  subjected  to  legal  psmishment. 
This  leaves  the  doctrine  still  unsettled  in  England.  We  assume,  however,  that  several 
of  the  American  courts  are  so  far -willing  to  tolerate  discretion  and  uncertainty,  as  to  have 
excluded  these  questions  when  they  go  to  a  merely  collateral  matter.  And  it  is  believed 
that  no  direct,  express  judicial  authority  has  gone  beyond  that.  We  do  not  deny  that 
cases  such  as  we  cited  at  the  beginning  of  this  note  have  altogether  disregarded  the 
distinction.  Those  eases  would,  no  doubt,  as  intimated  by  a  dictum  in  one  of  them, 
excuse  a  daughter  from  testifying  to  her  own  shame  in  an  action  of  seduction  by  her 
father.  They  would,  by  precluding  one  question  after  another,  as  in  Southard  v.  Reiford 
(Mtpra},  throw  a  man  in  damages  for  not  fulfilling  a  promise  of  marriage -with  an  unchaste 
female.  We  have  already  avoided  such  and  the  like  consequences  by  saying  that  the 
attention  of  the  court  was  not  drawn  to  the  point  of  direct  relevancy ;  and  it  is  in  this 
view  that  we  deny  an  express  adjudication.  In  Cundell  v.  Pratt  (iupra).  Best,  C.  J.,  said 
he  never  would  go  the  length  of  denying  such  questions,  until  told  by  the  House  of  Lords 
that  he  was  wrong.  If  -witnesses,  said  be,  are  protected  from  questions  merely  because 
they  tend  to  degrade  them,  many  an  innocent  man  would  unjustly  suffer. 

But  be  this  as  it  may,  we  find  it  distinctly  laid  down  in  The  People  v.  Mather  (4  Wend. 
229,  250,  251),  that  the  extent  of  tlie  witness's  privilege  is  very  narrow,  compared  with 
what  he  enjoys  in  the  exemption  from  answering  as  to  crime.  We  have  seen  cmte  (note 
589),  that  there  he  is  excused  not  only  from  a  direct  and  general  answer  which  may  dis- 
close his  turpitude,  but  from  any  answer  which  will  furnish  the  least  item  in  a  consecu- 
tive series  of  proofs  tending  to  his  conviction  in  a  court  of  justice.  Otherwise  as  to  his 
moral  disgrace.  Anything  short  of  a  full  and  direct  disclosure  of  the  moral  crime,  be  is 
bound  to  answer ;  as  that  he  was  at  a  place  where  a  conspiracy  was  in  its  progress,  pro- 
vided a  prosecution  for  the  offense  itself  be  barred  by  the  Statute  of  Limitations.  It  is 
apprehended  that  this  is  a  -virtual  surrender  of  the  witness's  privilege,  so  far  as  disgracing 
interrogatories  are  concerned.  If  he  may  be  pursued  with  one  interrogatory  after 
another,  and  compelled  to  answer  everything  except  speaking  out  and  naming  his  moral 
offense,  his  disgrace  would  be  about  as  effectual,  and  sometimes  perhaps  more  so,  than  if 
he  were  relieved  at  once,  by  a  direct  answer,  from  the  torture  of  circumstantial  disclosure. 
Indeed,  this  in  itself;  would  seem  to  be  a  virtual  adoption  of  the  distinction  laid  down  by 
our  author,  if  not  more.  It  is  merely  expressing,  in  other  words,  what  we  are  persuaded 
the  learned  judge  who  delivered  that  opinion,  would  have  at  once  openly  and  directly 
pronounced,  had  he  felt  entirely  unshackled  by  authority. 

The  English  courts  seem  finally  to  have  gone  the  whole  length  of  our  author's  rule. 
In  assumpsit  on  a  bill  of  exchange,  the  defense  was  that  it  originated  in  a  penal  stock- 
jobbing transaction,  to  which  the  witness  produced  to  prove  the  defense  was  a  party  ;  but 
a  prosecution  on  the  criminal  side  was  barred  by  the  Statute  of  Limitations.  Yet  the 
witness  claimed  his  privilege  ;  but  Ijord  Tenterden,  C.  J.,  denied  it,  and  compelled  him 
to  answer.  Roberts  v.  Allatt,  1  Mood.  &  Malk.  192.  This  case  is  in  point  unless  it  should 
be  held  that  stockjobbing  is  not  immoral.  See  1  Mood.  &  Malk.  193,  note  &,  distinguish- 
ing the  above  from  the  case  of  asking  a  witness  if  he  had  not  been  convicted  and 
pardoned.    But  that  would  be  collateral.    The  learned  reporters  do  not,  however,  recog 
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*942  *There  seems  to  be  no  reported  case,  in  which  this  point  has  been  sol- 
emnly determined ;  and,  in  the  absence  of  all  express  authority, 
opinions  have  been  much  divided.  The  advocates  for  a  compulsory  power  in 
cross-examination  might  argue  that,  as  parties  are  frequently  surprised  by  the 
appearance  of  a  witness  unknown  to  them,  or,  if  known,  entirely  unexpected, 
without  such  power  they  would  have  no  adequate  means  of  ascertaining  what 
credit  is  due  to  his  testimony ;  that,  on  the  cross-examination  of  spies,  inform- 
ers and  accomplices,  this  power  is  more  particularly  necessary  ;  and  that,  if  a 
witness  may  not  be  questioned  as  to  his  character  at  the  moment  of  trial,  th^ 
property,  and  even  the  life  of  a  party  must  often  be  endangered.  Those, 
on  the  other  side,  who  maintain  that  a  witness  is  not  compellable  to  answer 
such  questions,  may  contend  to  the  following  effect.  They  say,  the 
*943  obligation  to  give  evidence  arises  *from  the  oath,  which  every  witness 
takes ;  that,  by  this  oath,  he  binds  himself  only  to  speak  touching 
the  matters  in  issue;  and  that  such  partictflar  facts  as  these — whether  the 
witness  has  been  in  jail  for  felony,  or  suffered  some  infamous  punishment, 
or  the  like,  cannot  form  any  part  of  the  issues,  as  appears  evident  from  this 
considei'ation,  that  the  party,  against  whom  the  witness  is  called,  would  not 

mize  this  distinction.  They  rather  assign  two  other  points  of  distinction  ;  one  is,  that  in 
cases  of  pardon  you  are  put  to  plead  it ;  and  so  your  protection  is  not  absolute,  as  it  would 
be  upon  the  statute  bar,  where  the  prosecution  must  show  the  offense  to  have  been  com- 
mitted within  three  years.  But  this  distinction  not  having  been  interposed  before,  they 
assign  another,  as  the  dictum  of  North,  C.  J.  He  declares  that  the  question  can  have  no 
relevancy  to  credibility,  any  more  than  to  competency,-  for  the  pardon  not  only  takes 
away  all  legal  but  all  moral  turpitude  in  the  eye  of  the  law ;  so  that  the  witness  cannot 
be  reproached  with  crime  in  any  form.  Finally,  the  learned  reporters  appear  to  question 
the  necessity  for  either  distinction,  considering  the  circumstances  of  political  excitement 
under  which  the  cases  calling  for  them  were  decided ;  and  they  evidently  incline  to  the 
doctrine  of  Best,  C.  J.,  in  Cuadell  v.  Pratt,  vM  supra  In  a  word,  there  seems  to  be,  after 
a  century  for  reflection,  about  as  bright  a  prospect  of  this  question  being  settled  as  when 
the  discussion  began.  The  interrogatory  in  Roberts  v.  Allatt,  was  clearly  direct  and  per- 
tinent, not  one  respecting  credibility ;  and  in  that  particular  at  least,  eutirely  disembar- 
rassed with  the  vaseillating  dicta  for  and  against  compelling  witnesses  to  make  disclosures 
having  no  other  object  than  to  shake  their  own  credit.  It  was  plainly  admissible,  there- 
fore, within  the  authority  of  our  author,  aad  a,  strong  current  of  dicta  in  other  authors, 
and  by  judges,  going  to  sustain  him; 

But,  although  a  witness  may  be  exempt  from  answering  as  to  his  own  legal  or  moral 
guilt,  yet  he  may  answer,  or  the  fact  may  accidentally  appear  in  some  other  way  in  the 
course  of  the  investigation.  And,  although  he  may  still  be  allowed  be  a  competent  wit- 
ness, it  is  lawful  to  urge  the  fact  so  far  as  it  may  be  calculated  to  shake  his  credit. 
Sometimes  it  must  destroy  all  reliance  on  his  testimony,  as  where  he  is  an  accomplice,  or 
appears  to  have  been  guilty  of  a  felony,  though  he  may  have  received  a  pardon.  In  such 
eases,  he  cannot  be  credited  without  corroboration.  Inferior  degrees  of  legal  or  moral 
offense  are,  of  course,  calculated  to  exercise  a  various  influence  on  the  minds  of  different 
men  ;  but  it  seems  thai  the  mere  venial  offense  of  visiting  the  haunts  of  licentiousness 
voluntarily,  though  from  mere  motives  of  curiosity,  would,  under  circumstances,  not  be 
destitute  of  weight  in  the  estimate  of  a  witness's  testimony.  Mills'  Case,  1  Cit  H.  Rec. 
129.  As  to  accomplices,  witnesses  guilty  of  felony  or  infamous  misdemeanors,  and  some 
few  transgressions  merely  moral,  the  cases  are  numerous.  The  degrees  of  credit  due  to 
the  testimony  of  accomplices  will  be  found  noticed  in  Dougherty's  Case,  3  C.  H.  Rec.  148, 
151 ;  Ferguson's  Case,  1  C.  H.  Rec.  65  ;  Smith's  Case,  Id.  133 ;  Atherton's  Case,  Id.  159, 
162 ;  Roget's  Case,  3  C.  H.  Rec.  61,  72  ;  M'Dowell's  Case,  5  C.  H.  Reo.  94;  Francis'  Case,  1 
C.  H.  Rec  121,  135  ;  People  v.  Reeder,  1  WheeL  Crim.  Cas.  418,  430  ;  Rex  v.  Barnard, 
1  Carr.  &  Payne,  88  ;  Rex  v.  Wells,  1  Mood.  &  Malk.  836,  and  Id.  337,  338,  note.  And 
State  V.  Wier,  1  Dev.  363.  ■  The  jury  were  advised  to  place  no  reliance  on  the 
testimony  of  one  who  admitted  that  he  had  been  guilty  of  stealing  in  Rhode  Island,  and 
that  he  was  there  convicted  and  pardoned.  Brown's  Case,  2  C.  H.  Rec.  38.  A  thief 
requires  corroboration.  M'Niff's  Case,  1  C.  H.  Rec.  8,  10.  So  of  one  who  had  been 
employed,  under  suspicious  circumstances,  to  engrave  for  counterfeiters,  though  bfe 
declared  he  did  not  know  the  object.  Malone's  Case,  3  C.  H.  Rec.  23,  34.  A  witness  who 
had  been  convicted  of  felony,  staid  his  term  of  imprisonment,  and  was  afterwards  par- 
doned, was  pronounced  totally  unworthy  of  all  credit,  unless  corroborated.  United  States 
V.  Jones,  3  Wheel.  Cr.  Cas.  451,  460,  461.  To  impeach  the  credit  of  a  witness,  on  the 
/jround  that  he  has  been  convicted  of  an  infamous  crime  in  a  neighboring  state, 
the  record  of  his  conviction  there  is  receivable.    Commonwealth  "V.  Knapp,  9  Pick.  490. 
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be  allowed  to  prove  such  particular  faoits  by  other  witnesses.  They  may 
argue,  further,  that  it  would  be  an  extreme  grievance  to  a  witness,  to  be 
compelled  to  disclose  past  transactions  of  his  life,  which  may  have  been 
since  forgotten,  and  to  expose  his  character  afresh  to  evil  report  and  oblo- 
quy, when,,  perhaps,  by  subsequent  conduct,  he  may  have  recovered— the 
good  opinion  of  the  world;  that,  if  a  witness  is  privileged  from  answering 
a  question,  though  relevant  to  the  matters  in  issue,  because  it  may  tend  to 
subject  him  to  a  forfeiture  of  propertyj  with  much  more  reason  ought  he 
to  be  excused  from  answering  an  irrelevant  question  to  the  disparagement 
and  forfeiture  of  his  character  ;  that,  in  the  case  of  accomplices,  in  which 
this  compulsory  power  of  cross-examination  is  thought  to  be  more  particu- 
larly necessary,  the  power  may  be  properly  conceded  to  a  certain  extent, 
because  accomplices  stand  in  a  peculiar  situation,  being  admitted  to  give 
evidence  only  under  the  implied  condition  of  making  a  full  and  true  confes- 
sion of  the  whole  truth ;  but  even  accomplices  are  not  to  be  questioned,  in 
their  cross-examination,  as  to  other  offenses  in  which  they  have  not  been 
concerned  with  the  prisoner  ;(l)  lastly,  that,  with  respect  to  witnesses,  in 
general,  the  best  course  to  be  adopted,  both  in  point  of  convenience  and  jus- 
tice, is  to  allow  the  question  to  be  asked,  at  the  same  time  allowing  the 
witness  to  shelter  himself  under  his  privilege  of  refusing  to  answer,  and,  if 
he  refuses,  to~  leave  it  to  the  jury  to  draw  their  own  conclusion  as  to  his 
motives  for  such  refusal. 

Although  there  appears  not  to  be  any  express  decision  on  the  point, 
whether  a  witness  is  compellable  to  answer  questions  degrading  to  his 
character,  (2)  yet  several  opinions  have  been  pronounced  by  judges  of  great 
authority,  from  which  it  may  be  collected  that  the  witness  is  not  compell- 
able to  answer  such  questions.     They  are  as  follows : — 

In  Cook's:  Case,(3)  where  a  question  arose  whether  a  juryman,-who  had 
been  challenged,  might  be  examined  as  to  his  having  asserted  the  guilt  of 
the  prisoner  before  the  trial,  Treby,  C.  J.,  said :  "  You  may  ask  upon  the 
voir  dire  whether  he  has  any  interest  in  the  cause,  nor  shall  we  deny  you 
liberty  to  ask  whether  he  is  qualified  according  to  law  by  having  a  free- 
hold of  sufficient  value ;  but  that  you  may  ask  a  juror{4)  or  witness  every 
question  that  will  not  make  him  crimiftous,  that  is  too  large.  Men 
*944  have  *been  asked  whether  they  have  been  convicted  and  pardoned 
for  felony,  or  whether  they  have  been  whipped  for  petty  larceny,  but 
they  have  not  been  obliged  to  answer ;  for  although  their  answer  in  the 
affirmative  will  not  make  them  criminal,  nor  subject  them  to  punishment, 
yet  they  are  matters  of  infamy,  and  if  it  be  an  infamous  thing,  that  is 
enough  to  preserve  a  man  from  being  bound  to  answer.  A  pardoned  man 
is  not  guilty ;  his  crime  is  purged.  But  merely  for  the  reproach  of  it,  it 
shall  not  be  put  upon  him  to  answer  a  question,  whereon  he  will  be  forced 
to  forswear  or  disgrace  himself  So,  persons  have  been  excused  from 
answering  whether  they  have  been  committed  to  bridewell  as  pilferers  or 
vagrants,  &c. ;  yet  to  be  suspected  is  only  a  misfortune  and  shame,  no 
crime.  The  like  has  been  observed  in  other  cases  of  odious  and  infamous 
matters,  which  are  not  crimes  indictable." 

On  the  trial  of  Sir  John  Friend  for  high  treason,(5)  a  question  arose  as 
to  the  propriety  of  asking  a  witness  whether  he  was  a  Roman  Catholic. 
The  court  determined  that  the  question  could  not  be  asked,  as  the  witness 
might  by  his  answer  subject  himself  to  several  penalties.     Treby,  C.  J.,  on 


(1)  West's  Case,  see  ante.  Vol.  I,  p.  108. 

(2)  See,  however.  Frost  v.  Holloway,  and  Roberts  v.  AUatt,  infra,  v.  949 

(3)  13  How.  St.  Tr.  334 ;  S.  C,  1  Salk.  153. 

(4)  See  also  Co.  Litt.  158  b. 

(5)  11  How.  St.  Tr.  1331. 
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that  occasion,  said,  "  No  man  is  bound  to  answer  any  questions  that  will 
subject  him  to  penalties  or  to  infamy."(l) 

In  Layer's  Case,  (2)  on  an  indictment  for  high  treason,  the  prisoner 
insisted  that  a  witness  should  be  examined  on  the  voir  dire,  whether  he 
had  a  promise  of  pardon,  or  some  other  reward,  for  swearing  against  him. 
The  point  was  argued  by  his  counsel,  and  overruled  by  the  court.  Pratt, 
C.  J.,  said:  "You  see,  the  most  you  can  make  of  it  is,  that  it  is  an  objec- 
tion to  his  credit ;  and  if  it  goes  to  his  credit,  must  he  not  be  sworn,  and 
his  credit  left  to  the  jury  ?  He  must  be  examined  as  a  legal  witness.  But 
if  this  man,  under  expectation  or  promise  of  a  pardon,  comes  here  to  swear 
that  which  is  not  true,  and  you  would  ask  him  as  to  that,  he  is  not  obliged  to 
answer  it.  Nobody  is  to  discredit  himself,  but  always  to  be  taken  to  be 
innocent  till  it  appear  otherwise.  If  they  who  ask  the  question  insinuate 
anything  like  that  (namely,  that  the  witness  can  give  no  evidence  except 
what  is  false),  it  ought  not  to  have  an  answer;  but  if  he  has  a  promise  of 
pardon  if  he  gives  true  evidence,  it  is  no  objection  to  his  being  a  witness, 
or  to  his  credit."  And  Foitescue  Aland,  J.,  referring  to  a  case  cited,  where 
a  similar  point  was  made  and  overruled,  said :  "  The  reason  the  court  gave 
(for  holding  that  it  was  improner  to  ask  this  question  on  the  voir  dire)  was, 
that  if  he  had  this  promise,  such  promise  was  made  either  to  speak  the 
truth,  or  to  speak  a  falsehood ;  if  it  were  to  give  just  and  true  evidence, 

there  was  no  harm  in  it ;  and  if  there  was  a  promise  of  pardon  for 
*945     speaking  what  was  not  true,  the  witness  was  not  bound  to  *answer 

that  question."  In  this  case,  the  question  put  to  the  witness  tended 
to  the  support  of  a  charge  of  perjury  against  him,  and  clearly  could  not  be 
properly  put  on  the  voir  dire  as  a  ground  of  disqualification.  (3) 

(1)  This  opinion  of  Treby,  C.  J.,  was  approved  of  by  Lord  EUenborougli,  C.  J.,  in  E.  v. 
Lewis,  4  Esp.  225. 

(2)  16How.  St.  Tr.  161. 

(3)  Note  .'>94. — See  ante,  note  58,  59  and  194.  It  should  be  noted  that  all  the  reasoning 
of  our  author  and  all  his  dicta  and  authorities,  respect  the  doctrine  of  a  collateral  ques- 
tion tending  to  the  moral  degradation  of  the  witness  ;  that  is  to  say,  a  question  as  to  his 
credit,  &c.,  and  not  as  to  any  fact  material  to  the  issue  ;  for  he  has  taken  it  for  granted, 
that  if  the  question  be  such  as  we  have  instanced  in  the  last  note,  directly  relevant  to  any 
fact  in  issue,  it  must  be  answered.  The  cases  of  questions  collateral  are  mainly  those 
which  respect  particulars  of  the  witness's  character  or  credit.  These  sometimes  cannot 
be  put  even  to  other  witnesses  ;  and  the  American  cases  are  quite  uniform,  that  such  and 
the  like  collateral  questions  cannot  be  enforced  upon  the  witness.  This  was  held  where 
the  witness  was  asked  whether  he  had  not  been  committed  to  jail  as  an  accomplice  of  S. 
in  swindling.  Stout  v.  Rassel,  2  Yeates,  334.338, 339.  So  it  was  held  in  State,  v.  Simpson 
(2  Hawks,  580),  that  a  witness  was  not  bound  to  answer  whether  he  had  given  a  different 
account  to  another  from  what  he  now  gives  under  oath.  A  witness  having  sworn  that 
the  prisoner,  a  female,  stole  his  watch  from  his  person  while  at  Ascot  House,  it  was  pro- 
posed to  cross-examine  him  whether  anything  improper  passed  between  him  and  the 
prisoner  while  there.  But  HuUock,  B.,  would  not  allow  the  question.  Rex  v.  Pitcher,  1 
Carr.  &  Payne,  85.  But  the  answer,  by  the  English  law,  might  also  have  subjected  him 
to  a  criminal  punishment.  Ante,  note  589.  The  learned  reporters,  in  a  note  to  this  case, 
mentioned  in  Kex  v.  Barnard,  in  the  same  book,  as  one  wherein  the  prosecuting  witness, 
an  accomplice,  was  put  to  answer  all  manner  of  degrading  questions,  without  the  inter- 
ference of  the  judge  ;  such  as  whether  he  had  ever,  and  how  many  times,  been  charged 
with  felony,  with  uttering  counterfeit  coin,  stealing  clothes  and  fowls ;  whether  he  had 
not  been  in  Newgate  jail  and  flogged  ;  and  they  also  mention  Rex  v.  James,  wherein  the 
prosecuting  witness  was  asked,  without  the  judge's  interference  whether  he  had  not  been 
turned  out  of  ofllce  as  constable  for  misconduct  toward  a  prisoner.  They  infer,  on  the  whole, 
that  it  is  much  a  matter  of  discretion  in  the  judge,  wl^ther  this  kind  of  question  shall  be 
answered.  And  they  advise  that  a  question  which,  if  answered  either  way,  will  benefit 
your  client,  is  always  worth  putting.  They  say  the  question  in  Rex  v.  Pitcher  (supra), 
was  one  of  that  class.  If  the  witness  answered  yes,  it  degraded  him  with  the  jury  ;  if  no, 
nobody  who  heard  the  case  would  believe  it ;  and  if  overruled,  it  wojild  induce  the  jury 
to  believe  the  fact.    Ante,  p.  900,  940. 

In  an  action  for  seduction,  the  daughter  appeared  on  her  cross-examination  to  have 
been  intimate  with  Miss  A. ;  and  the  defendant's  counsel  proposing  to  asb  whether  Miss 
A.  had  not  had  a  child,  the  question  was  disallowed  as  an  unwarrantable  attack  on  a 
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*946     *0n  an  indictment  for  rape,  the  woman  is  not  obliged  to  answer 
whether  on  some  former  occasion  she  had  not  had  criminal  connection 
with  other  men,  or  with  particular  individuals  ;(1)  nor  is  evidence  of  such 
criminal  intercourse  admissible.  (2) 

The  question  may  legally  he  ashed.  Whether  questions  of  such  a  descrip- 
tion may  not  be  legally  asked,  is  a  very  different  point  from  that  before 
considered,  whether  the  witness  is  compellable  to  answer.  It  may  be  just 
to  allow  a  witness  the  privilege  of  not  answering  in  certain  cases  ;  but  that 
the  party  against  whom  the  witness  appears,  shall  not  be  allowed  to  ask  the 
question,  and  force  him  to  his  privilege,  is  a  proposition,  which,  if  carried 
into  practice,  might  often  be  attended  with  dangerous  consequences. 

There  are  two  decisions  in  which  it  would  seem  from  the  reports  to  have 
been  held,  that  a  question,  the  answering  of  which  may  have  the  effect  of 
degrading  the  witness's  character,  cannot  properly  be  asked. 

The  case  of  The  King  agt.  Lewis,  (3)  was  a  prosecution  for  an  assault. 
The  report  states  that  the  prosecutor,  who  was  a  common  informer,  and  a 
man  of  a  suspicious  character,  was  asked,  in  the  course  of  the  cross-exami- 
nation, whether  he  had  not  been  in  a  house  of  correction  ;  Lord  EUenborough, 
C.  J.,  it  is  said,  interposed,  and  stated  that  this  question  should  not  be 
asked.  In  support  of  this  opinion,  he  referred  to  the  rule  laid  down  by 
Treby,  C.  J.,  before  mentioned,  that  a  witness  is  not  bound  to  answer  any 

stranger.  Bate  v.  Hill,  1  Carr.  &  Payne,  100.  A  witness  is  not  bound  to  answer  a  ques- 
tion impeaching  liis  motives  in  the  institution  of  a  prosecution ;  aS  whether  he  had  not 
got  the  defendant  indicted  because  the  defendant  desired  him  to  pay  his  bill  for  board  to 
the  defendant.  Butler's  Case,  N.  Y.  Gen.  Sess.,  April,  1816,  Eadcliff,  Mayor,  presiding,  1 
C.  H.  Rec.  66,  67.  On  the  trial  of  an  indictment  for  stealing,  the  principal  witness  for  the 
prosecution  having,  on  cross-examination,  admitted  that  his  house  had  been  searched  on 
suspicion  that  he  had  been  engaged  in  coining,  &c.,  but  denied  that  anything  was  found, 
and  that  he  had  been  so  engaged,  Lawrence,  J.,  said  his  answer  must  be  taken  ;  and  that 
other  witnesses  could  not  be  called  to  contradict  him.  And  he  would  not,  in  any  case, 
allow  such  evidence  in  answer  to  a  discrediting  inquiry  into  the  particular  conduct  of  the 
witness.  Rex  v.  Rudge,  2  Peak.  N.  P.  Cas.  233,  233.  Whether  the  witness  had  been 
imprisoned  on  a  conviction  of  forging  coal-meters'  certificates,  was  disallowed  as  a  ques- 
tion that  he  need  not  answer.  Milman  v.  Tucker,  2  Peak  N.  P.  Cas.  222.  Oor.  Lord 
EUenborough,  C,  J.  And  see  note  S.  by  the  reporter,  at  pp.  223,  224.  On  a  trial  of  a  lar- 
ceny, one  Hardy,  a  witness  for  the  prisoner,  was  asked  by  the  counsel  for  the  people, 
"  whether  he  had  not  been  convicted  of  petit  larceny  ;  and  whether  he  was  not  then  in 
■confinement  under  that  conviction."  The  answer  being  objected  to,  it  was  held  inadmis- 
sible mainly  on  the  ground  that  the  record  was  the  best  proof,  though  Spencer  J.,  said, 
in  delivering  the  opinion  of  the  court,  "  it  is  against  a  fundamental  principle,  that  a  party 
shall  accuse  himself,  and  propagate  to  the  remotest  period  his  own  infamy."  The  People 
V.  Herrick,  13  John.  R.  82.  So  whether  the  witness  had  not  been  convicted  of  petit  lar- 
ceny and  punished.    State  v.  Bailey,  1  Penningt.  Rep.  415. 

In  one  case  a  witness  being  asked  whether  she  did  not  cohabit  with  another  in  a  state 
of  incest,  Best,  C.  J.,  interposed.  Spankie,  sergeant,  argued  that  counsel  had  a  right  to 
put  questions  tending  to  degrade  witnesses,  for  the  purpose  of  trying  their  characters. 
"Best,  C.  J.:  1  do  not  forbid  the  question  on  that  ground,  I,  for  one,  will  never  go  that 
length  ;  until  1  am  told  by  the  House  of  Lords  that  I  am  wrong,  the  rule  I  shall  always 
:act  on  is,  to  protect  witnesses  from  questions,  the  answers  to  which  may  expose  them  to 
punishment ;  if  they  are  protected  beyond  this,  from  questions  that  tend  to  degrade  them, 
many  an  innocent  man  would  unjustly  suffer.  This  question  may  subject  her  to  punish- 
ment, and  I  therefore  think  it  ought  not  to  be  put."  Cundell  v."  Pratt,  1  Mood.  &  Malk. 
108.  Note.  It  does  not  distinctly  appear  by  this  case  whether  the  question  was  directly 
relevant  to  any  matter  in  issue  ;  but  it  was  put  on  the  indirect  collateral  .ground  of 
degrading  character  and  credit ;  and  in  that  view  we  must  take  the  remarks  of  the  chief 
justice,  which  go  farther  than  almost  any  other  case,  towards  compelling  answers  to  this 
■<!laBS  of  questions. 

*  *  It  is  not  for  the  party  to  object  to  the  witness  being  sworn,  because  he  may  crimi- 
nate himself.    Macarty  v.  JBond's  Adm'r,  9  Lou.  R.  351,  855,  856.  *  * 

(1)  R.  V.  Hodgson,  1  Russ.  &  R.  C.  C.  211 ;  Dodd  v.  Norris,  3  Camp.  519 :  R.  v.  Pitcher 
1  C.  &  P.  85.    And  see  Cundell  v.  Pratt,  M.  &  M.  108. 

(2)  R.  V.  Hodgson,  ut  supra. 

iZ)  4  Esp.  225.    See  Frost  v.  HoUoway,  infra,  p.  949.    And  ante,  p.  900. 
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question,  the  object  of  which  is  to  degrade  or  render  him  infamous ;  and 
added,  that  he  thought  the  rule  ought  to  be  adhered  to.  Now,  from  the 
reasoning  of  Lord  EUenborough,  C.  J.,  and  from  the  former  part  of 
*94'7  *the  report,  which  states  that  the  witness  was  a  common  informer, 
and  of  a  suspicious  character  (which  shows,  that  questions  reflecting 
upon  his  character  had  been  already  asked,  without  objection,  and  had  been 
also  answered),  it  seems  probable  that  the  witness,  on  being  questioned  as 
to  the  particular  fact  of  his  having  been  in  a  house  of  correction,  either 
appealed  to  the  court  for  protection,  or  showed  an  unwillingness  to  answer; 
and  if,  after  this,  the  question  had  been  repeated,  it  might  be  thought  neces- 
sary to  interpose,  and  intimate  that  the  witness  could  not  be  compelled  to 
answer,  and  that  the  question,  therefore,  ought  not  to  be  pressed ;  this 
shows  the  application  of  the  rule  which  Lord  EUenborough  cited  as  having 
been  laid  down  by  Treby,  C.  J.,  as  to  the  privilege  of  the  witness  in  not 
answering,  which  would  have  been  cited  prematurely,  if  the  single  point  in 
discussion  were  whether  the  question  could  in  the  first  instance  be  legally 
asked.  The  observations  here  made  will,  perhaps,  have  more  weight,  when 
it  is  remembered  that  Lord  EUenborough  continually  permitted  such  ques- 
tions to  be  asked  without  the  slightest  disapprobation — a  fact  well  known 
to  all  who  are  acquainted  with  the  practice  of  that  great  master  of  the  law 
of  evidence. 

The  case  of  Macbride  agt.  Macbride(l)  was  an  action  of  a,ssumpsit ;  a 
woman  having  given  evidence  of  the  plaintiff's  demand,  was  asked  on  the 
cross-examination  whether  she  did  not  live  in  a  state  of  concubinage  with 
the  plaintiff,  when  Lord  Alvanley,  C.  J.,  interposed,  and  is  reported  to  have 
said,  he  thought  questions  as  to  the  general  conduct  might  be  asked,  but 
not  such  as  went  immediately  to  degrade  the  witness. 

On  the  trial  of  O'Coigley  and  O'Connor,  (2)  a  question  was  asked  in 
cross-examination,  which  cast  an  imputation  on  the  witness,  and  the  counsel 
was  not  allowed  to  repeat  the  question  or  follow  it  up  by  another.  But 
here  the  witness  had  first  appealed  to  the  court  for  protection ;  so  that  this 
decision  is  an  authority  to  show  that  the  witness  is  not  compellable  to 
answer,  rather  than  that  the  question  cannot  regularly  be  asked. 

Gases  where  the  question  has  been  permitted.  On  the  other  hand  there 
are  many  cases  in  which  questions  of  this  description  have  been  allowed  by 
the  court.  The  opinion  before  cited  of  Treby,  C.  J.,  and  of  the  other 
judges,  upon  the  point  whether  the  witness  is  compellable  to  answer,  imply 
that  there  is  no  objection,  in  point  of  law,  to  ashing  the  question,  but  that 
the  objection  arises  in  a  later  stage  of  the  cross-examination — namely,  when 
an  attempt  is  made  to  compel  him  to  answer.  They  are  as  strong  authori- 
ties for  the  one  position  as  for  the  other.  The  same  observation  may  be 
made  also  with  respect  to  the  statute  4T  Geo.  Ill,  c.  37,  above 
*948  referred  to,(3)  which  seems  to  imply  that  there  *is  no  legal  objec- 
tion to  a  question  which  iliay  even  subject  the  witness  to  forfeiture, 
although,  if  the  question  is  asked  he  may  legally  refuse  to  answer.  In 
addition  to  this  it  may  be  observed,  the  common  practice  of  courts  of 
justice,  before  the  most  approved  judges,  will  abundantly  furnish  instances 
of  euch  questions  being  asked,  and  not  being  disallowed  as  contrary  to  the 
rules  df  law;  and  it  is  difficult  to  see  how  a  question  can  be  deemed 
properly  illegal,  when,  if  a  witness  chooses  to  answer,  his  answer  must 
undoubtedly  oe  received  as  evidence.  (4) 

(1)  4  Esp.  243.    See  Thomas  v.  David,  7  C.  &  P.  350. 

(3)  36  How.  St.  Tr.  1333.    AnU,  p.  940. 
f3)  Swpra,  p.  939. 

(4)  Note  595. — See  Webster  v.  Lee,  5  Mass.  Rep.  836,  per  Parsons,  C.  J,,  and  ante,  note 
194.  If  tlie  witness  choose  to  answer  any  criminating  question,  he  may,  and  it  shall  be 
received  as  evidence.    Southard  v.  Rexford,  6  Cowen's  Rep,  354,  360  ;  United  States  v. 
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In  the  case  of  The  King  agt.  Edwards,  (1)  on  an  application  to  hail  a 
prisoner,  the  court  allowed  the  counsel  to  ask  one  of  the  hail  whether  he 
had  stood  in  the  pillory  for  perjury :  the  question  was  objected  to,  but  the 

objection  was  oversuled. 
*949     *In  Watson's  Case,  for  high  treason, (2)  questions  of  this  description 
were  frequently  asked ;  and  it  may  be  inferred  from  the  opinions  of 
the  judges,  on  an  argument  in  that  case,  that  such  questions  are  regular. 

In  the  case  of  Cundell  agt.  Pratt,  (3)  a  witness  was  asked,  on  cross-exam- 
ination, whether  she  was  not  cohabiting  in  a  state  of  incest  with  a  person 
named;  but  Best,  C.  J.,  interposed  and  stopped  the  question.  The  report 
states,  it  was  contended  that  counsel  had  a  right  to  put  questions  tending 
to  degrade  witnesses,  for  the  purpose  of  trying  their  character,  on  which  the 
chief  justice  said,  he  did  not  forbid  the  question  on  that  ground,  but  as  a 
protection  to  a  witness  from  giving  an  answer  which  might  expose  him  to 
punishment,  adding,  "if  they  are  protected  beyond  this  from  questions  that 
tend  to  degrade  them,  many  an  innocent  man  would  unjustly  suffer," 

The  case  of  Frost  agt.  IIolloway(4)  goes  much  further ;  the  witness  was 
there  compelled  to  answer  a  degrading  question.  Mr.  Scarlett,  in  cross- 
examining  a  witness,  asked  him  whether  he  had  not  been  tried  for  theft  at 
Reading.     The  witness  refused  to  answer,  and  appealed  to  Lord  Ellenbo- 

Cralg,  4  Wash.  C.  C.  Rep.  729  ;  Torre  v.  Summers,  2  Nott  &  McCord,  267 ;  Treat  v.  Brown- 
ing, 4  Conn.  Rep.  408,  409.  Thus,  the  answer  shall  be  taken  as  evidence,  though  it  go  to 
show  the  witness's  official  misconduct.  Jackson  ex  dem.  Wyckoff  v.  Humphrey,  1  John. 
R.  498.  So,  to  discredit  him,  by  showing  that  he  had  been  guilty  of  felony.  Camaghan's 
Case,  N.  T.  Gen.  Sess.  June,  1821,  Riker,  Recorder,  presiding,  6  C.  H.  Rec.  45.  In  this 
case  he  was  asked  if  he  had  not  forged  a  check  against  his  father  ;  and  answered  that  he 
had.  The  question,  may,  therefore,  if  it  be  pertinent  to  any  matter  directly  or  collaterally 
in  question,  be  put,  and  the  witness  then  left  to  his  election.  And  Mr.  Starkie  thinks, 
that  if  he  decline  answering  a  question  respecting  his  trial  or  conviction  of  a  crime,  the 
impression  against  him  may  be  indulged,  and  will  avail  to  nearly  the  same  extent  as  if 
aiiswered  in  tjje  affirmative.  1  Stark.  Ev.  144.  But  this  suggestion  of  the  learned  writer 
has  been  denied  by  high  authority  ;  and  should  not  be  relied  on  as  law.  Lord  Ellen- 
borough  himself,  that  great  master  of  the  law  of  evidence,  as  our  author  justly  calls 
him,  in  Milman  v.  Tucker  (2  Peak.  N.  P.  C.  222,  223),  told  the  witness  on  his  being  asked 
by  Erskine  whether  he  had  not  been  convicted  of  forging  coalmeters'  certificates,  that  he 
need  not  answer  ;'and  he  told  the  jury  that  the  witness  (having  availed  himself  of  the 
privilege)  "  was  not  thereby  at  all  discredited."  The  judge  said  he  himself  should,  had 
he  been  asked  such  a  question,  have  refused  to  give  an  answer,  for  the  sake  of  the  justice 
of  the  country,  and  to  prevent  such  an  examination.  In  Rose  v,  Bakemore  (1  Ry.  & 
Mood.  N.  P.  Rep.  383),  a  witness  refused  to  answer  a  question  whether  he  had  not  pub- 
lished a  libel,  and  Brougham  was  proceeding  to  put  it  to  the  juay  that  he  was  therefore 
guilty  :  but  Abbott,  Ld.  C.  J.,  interposed,  and  said  that  no  such  inference  ought  to  be 
drawn  ;  that  there  was  an  end  of  the  protection  of  a  witness,  if  a  demurrer  to  the  ques- 
tion were  to  be  taken  as  an  admission  of  the  fact  inquired  into. 

It  lies,  however,  with  the  witness  to  claim  the  privilege.  The  party  cannot  object  to 
the  inquiry.  Treat  v.  Brown,  4  Conn.  Rep.  408, 418  ;  Thomas  v.  Newton,  1  Mood.  &  Malk. 
48,  note  h.  The  witness  has  generally  been  left  to  do  this  without  the  interposition  of 
the  court.  Southard  v.  Rexford,  6  Cowen's  Rep.  254,  259,  261  ;  State  v.  Simpson,  2 
Hawks,  580,  contra,  that  the  court  will  not  allow  a  witness  to  make  any  answer,  in  the 
least  degrading  to  his  character,  though  he  interpose  no  claim.     Quere.    Ante,  p.  900. 

(The  witness  may  be  asked,  on  cross-examination,  if  he  belongs  to  a  secret  society 
hostile  to  tbe  defendant's  sect  or  denomination.    People  v.  Christie,  2  Parker  C.  R.  579.) 

Though  the  witness  may  answer  that  he  has  been  convicted  of  an  infamous  crime,  yet 
this  shall  not  render  him  incompetent.  It  goes  only  to  his  credibility.  1  Stark.  Ev.  144  ; 
SemUe,  17  Mass.  Rep.  587  ;  Orr's  Case,  N.  Y.  Gen.  Sess.,  Jan.  1821,  Golden,  Mayor,  presid- 
ing, 5  C.  H.  Rec.  181.  But  per  Colden,  Mayor,  in  the  last  case,  the  jury  ought  not  to 
believe  him,  unless  he  be  corroborated. 

(1)  4  T.  R.  440. 

(2)  See  Gurney's  Report  of  the  Trial,  388,  291.  An  instance  occurred  also  in  Lord 
Cochrane's  Trial,  p.  419,  by  Gurney  ;  and  in  Hardy's  Case,  24  How.  St.  Tr.  726  See  also 
11  East,  311. 

(3)  M.  &  M.  180. 

(4)  Sittings  in  K.  B.  after  H.  T.,  1818,  MS.  note,  communicated  by  Mr.  Gurney,  who  was 
counsel  in  the  cause.    See  Roberts  v.  Allatt,  infra. 
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rough  •whether  he  was  hound  to  answer  such  a  question.  Lord  Ellen- 
borough  said,  "If  you  do  not  answer  the  question,  I  will  commit  you ;"' 
adding,  "  you  shall  not  be  compelled  to  say  whether  you  were  guilty  or 
not." 

In  the  case  of  Roberts  agt^  Allatt,(l)  a  witness  objected  to  state  whether 
the  transaction  to  which  he  was  a  party,  and  in  respect  of  which  a  bill  of 
exchange  (the  subject  of  the  suit)  was  given,  was  not  a  settlement  of  a  bal- 
ance of  stock-jobbing  time  bargains,  on  the  ground  that  his  answer  might 
subject  him  to  penalties ;  but  as  it  appeared  that  the  time  for  suiiig  for  the 
penalties  was  passed,  and  no  proceeding  had  been  commenced  against 
the  witness.  Lord  Tenterden,  Cf.  J.,  held  that  he  was  bound  to  answer. 
Here  also  compulsion  was  used,  although  the  question  put  reflected  on 
moral  character. 

Effect  of  refusing  to  answer.  The  refusal  of  a  witness  to  answer  a  ques- 
tion which  imputes  discredit  generally  has  an  effect  unfavorable  to  charac- 
ter, and  excites  suspicion — whether  reasonably  and  justly,  must  depend  on 
the  sort  of  person  produced  and  the  question  put.  A  man  of  high  honor  and 
character  may  be  disposed  to  refuse  with  scorn  and  indignation  to 
*950  answer  a  question  *which  he  feels  as  an  insult ;  and  to  infer  dishonor 
from  his  silence  might  be  the  height  of  injustice.  In  one  case,  (2)  where 
a  witness  was  asked  whether  he  had  not  been  convicted  of  forging  coal- 
meters'  certificates.  Lord  EUenborough,  C.  J.,  told  him  he  need  not  answer^ 
and  afterwards  directed  the  jury,  that  th©> witness,  having  availed  himself 
of  the  privilege,  was  not  thereby  at  all  discredited.  Lord  EUenborough,  C. 
J.,  added,  that  had  he  himself  been  asked  such  a  question,  he  should  have 
refused  to  give  an  answer,  for  the  sake  of  the  justice  of  the  country,  and 
to  prevent  such  an  examination.  In  another  case,(3)  a  witness  refused  to 
answer  a  question  whether  he  had  not  published  a  libel,  and  the  counsel 
pressed  the  jury  to  infer  from  the  refusal  that  he  had  done  so ;  when 
Abbott,  C.  J.,  interposed,  saying  no  such  inference  ought  to  be  made,  and 
that  there  was  an  end  of  the  protection  of  a  witness,  S"  a  demurrer  to  the 
question  were  to  be  taken  as  an  admission  of  the  fact  inquired  into. 

Answer,  if  given,  conclusive.  Assuming  that  a  question  is  not  irregular, 
merely  from  its  tendency  to  degrade  the  witness's  character,  and  that  the 
witness  is  not  compellable  to  answer,  yet,  if  he  chooses  to  give  an  answer, 
the  party  asking  the  question  will  be  bound  by  his  answer,  and  cannot 
be  allowed  to  falsify  it  by  evidence.  "  You  may  ask  the  witness,"  said 
Lord  EUenborough,  C.  J.,  in  Watson's  Case, (4)  "whether  he  has  been 

(1)  M.  &  M.  192.  And  see  R.  v.  Reading,  7  How.  St.  Tr.  296  ;  R.  v.  Shaftesbury  (Earl),  8 
How.  St.  Tr.  817. 

(2)  Milman  v.  Tucker,  Peake  Add.  Ca.  223. 

(3)  Rose  V.  Bakemore,  1  Ry.  &  M.  384.     See  Watson's  Case,  8  Stark.  R.  153, 157. 

(4)  Gurney's  Rep.  Vol.  3,  p.  228  ;  S.  C,  32  How.  St.  Tr.  490. 

Note  596. — In  addition  to  the  direct  contradiction  of  the  witness,  you  may  impeach 
him  by  proving  that,  at  the  time  of  the  transaction,  he  was  in  such  a  state  of  mind  as  to 
be  incapable"  ttf  exercising  a  correct  discrimination.  One,  among  other  grounds,  is  that 
he  was  intoxicated.  The  case  in  which  this  was  held,  also  decides  that  the  fact  of  intoxi- 
cation could  not  be  shown  by  the  quantity  of  liquor  drank  by  the  witness  shortly  before 
going  to  the  place  of  the  alleged  transaction,  but  it  miglit  be  proved  by  direct  testimony, 
or  any  acts  or  conduct  of  the  witness,  evincing  a  state  of  intoxication.  Quere,  of  tho 
distinction.    Tuttle  v.  Russell,  2  Day,  201. 

But  the  two  last  paragraphs  of  our  author  relate  mainly  to  the  mode  of  attacking  the 
general  credibility  of  the  witness,  not  his  credit  in  the  particular  cause.  The  distinction 
is  an  important  one,  which  should  be  constantly  kept  in  view,  in  considering  the  various 
modes  by  which  credit  may  be  assailed. 

In  the  first  place,  the  cases  all  agree  in  the  proposition  that  the  general  character  of  the 
witness  may  be  assailed ;  in  what  sense  will  be  fully  seen  by  our  author,  in  connection 
with  this  note  and  the  next ;  and  for  the  general  proposition,  among  a  mnltitute  of  other 
cases,  see  Blue  v.  Kibby,  1  Monroe,  195 ;  The  State  v.  Alexander,  2  Rep.  Const.  Ct. .  174, 
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per  Cheves,  J. :  and  Anonymous,  1  Hill's  Eep.  251.  The  rule  extends  to  every  witness, 
even  though  he  be  the  party  in  the  cause.  Kitchen  v.  Tyson,  3  Murph.  314.  In  general, 
the  witness  must  first  be  sworn  and  examined ;  but  this  is  not  universally  so.  The  coun- 
sel for  the  prosecution,  in  opening,  having  named  A.  &  B.  as  witnesses  whom  he  should 
call,  the  former  befcg  king's  evidence,  Parke,  J.,  allowed  the  prisoner  to  impeach  their 
general  character,  before  they  were  sworn.  Rex  v.  Nichols,  5  Carr.  &  Payne,  600.  And 
deceased  subscribing  witnesses,  where  their  handwriting  came  in  place  of  their  oath, 
were,  in  Doe  ex  dem.  Sutton  v.  Ridgway  (4  Barn.  &  Aid.  53,  55),  placed  by  Bailey,  J.,  on 
the  same  footing  as  if  living  and  sworn,  for  the  purpose  of  proving  their  declarations 

inconsistent  with  their  attestation.  And  in  a  modern  case  in  South  Carolina  that 
*951    principle  *was  acted  upon,  by  allowing  proof  that  a  subscribing  witness  to  a  deed, 

now  deceased,  had,  during  his  lifetime,  both  stated  and  made  affidavit  that  the 
deed  was  ante-dated.  M'Elwee  v.  Sutton,  3  Bail.  128.  Upon  the  same  principle,  it  has 
lately  been  held  in  Tennessee,  that  the  general  character  of  attesting  -fitnesses,  by  whom 
a  deed  of  land  is  proved  summarily  for  the  purposes  of  registry,  may  be  impeached 
(Gardenhire  v.  Parks,  2  Yerg.  33) ;  and  in  Pennsylvania,  that  an  absent  merchant's  clerk, 
whose  original  entries  are  therefore  admissible  as  proof  against  a  vendee,  may  be 
impeached  in  the  same  way.    Grouse  v.  Miller,  10  Serg.  &  Eawle,  155. 

Another  proposition  of  our  author  is,  that  even  where  the  witness  himself,  on  cross- 
examination,  denies  a,  particular  fact  going  to  impeach  his  general  credit,  witnesses 
cannot  be  called  to  contradict  him.  As  bearing  upon  this,  see  ante,  note  594,  and  the 
case  of  Rex  v.  Rudge,  there  cited,  from  3  Peak.  N.  P.  Gas.  282,  333.  See  also,  ante,  note 
581.  The  case  of  Rex  v.  Rudge  is  the  leading  authority  to  this  point.  With  a  view, 
therefore,  of  exhibiting  the  point  as  distinctly  as  possible,  we  stated  the  case,  ante  (note 
594),  BO  much  at  large,  that  the  reader  may  see  the  argument  on  which  it  proceeds.  It 
should  be  noted  that  the  case  rests  on  the  ground,  t'hat  the  questions  put  to  and  answered 
by  the  witness,  which  were  then  sought  to  be  followed  out  by  his  contradiction,  related 
to  his  general  credibility.'  Our  author  very  properly  keeps  up  a  distinction  between  the 
right  to  contradict  the  witness  in  rei|)eet  to  any  fact  relating  to  his  credit  in  the  par- 
ticular cause,  and  one  which  goes  to  the  point  of  his  being  a  credit-worthy  man.  When 
the  authorities  say  that  particular  facts  shall  not  be  given  in  evidence  to  impeach  the 
credit  of  the  witness,  they  always  mean,"  as  we  shall  see  more  particularly,  infra, 
the  general  credit ;  and  we  saw  by  our  author,  ante,  that  so  far  as  particular  credit  may  be 
concerned,  particular  inquiries  are  relevant ;  and  that  they  are  so  not  only  on  cross- 
examination  of  the  witness,  but  if  he  violates  the  truth  on  such  cross-examination,  he  may 
bs  set  right  by  a  contradiction.  By  disregarding  the  nature  of  this  inquiry,  an  apparent 
and  perhaps  real  discrepancy  has  sometimes  exhibited  itself  between  cases  in  the  same 
court,  and  indeed  before  the  same  judge.  An  instance  of  this  is  presented  by  our  author, 
ante,  in  the  text,  in  Harris  v.  Tippett,  and  Yfwin's  Case  (reported  3  Campb.  637,  638). 
We  apprehend  ihe  distinction  cannot  be  more  perfectly  illustrated  than  by  these  two 
cases.  In  Yewin's  Case,  a  boy,  the  prosecuting  witness,  denied  that  he  had  been  accused 
of  robbing  the  defendant,  and  that  he  had  said  he  would  be  revenged  on  him.  Law- 
rence, J.,  refused  testimony  to  contradict  him  as  to  the  charge  of  robbery  having  been 
made  (this  touching  his  general  credit  only),  but  allowed  it  as  to  his  threat  (this  going  to 
his  particular  credit  in  the  cause).  Yet  on  the  subsequent  trial  of  Harris  v.  Tippett, 
where  the  defendant's  witness  denied  that  he  had  attempted  to  dissuade  one  of  the 
plaintiff's  witnesses  from  attending  the  trial,  evidence  to  contradict  him  was  overruled, 
and  the  j  udge  treated  it  as  a  question  going  to  his  general  misconduct  or  credit.  The 
principle  was  evidently  misapplied  in  the  haste  of  Nisi  Prius ;  for  who  can  doubt  that 
the  high-handed  wickedness  of  dissuading  a  witness,  ought  to  have  demolished  all  par- 
ticiiZar  credit  in  the  dissuading  witness  ?  True,  it  was  a  crime,  and  went  to  the  witness's 
character,  and  so  would  perj  ury  iu  the  particular  case ;  but  it  was  no  less  a  fact  relevant 
to  the  cause,  with  regard  t»  which  the  rule  would  sanction  a,  particular  inquiry.  Both 
the  above  cases  were  before  Lawrence,  J.,  who  also  tried  Rex  v.  Rudge  ;  and  was  among 
the  most  able  of  the  English  Nisi  Prius  judges.  Upon  the  same  distinction,  it  was  very 
sensibly  holdeu  in  State  v.  Alexander  (3  Rep.  Comst.  Ct.  171,  174),  that  you  cannot  prove 
that  a  prosecuting  witness  had  used  criminating  language  against  the  defendants  which 
was  false.  This  would  be  merely  to  impeach  his  general  credibility,  so  far  as  the  false- 
hood was  in  question.  But  when  the  lejirned  judge  goes  on  to  intimate  in  that  case,  that 
you  may  nut  cross-examine  to,  and  show  malice  in  any  way  in  the  mind  of  the  witness 
against  the  defendant,  he  certainly  goes  against  some  of  the  cases.  See  particularly 
Atwood  V.  Welton,  7  Conn.  R.  66,  70,  and  several  authorities  cited  in  connection  with 
that  case,  ante,  note  581.  See  also  Yewin's  Case,  vi  supra.  The  prosecuting  witness,  in 
State  V.  Alexander,  had  complained  of  several  of  the  defendants  having  dug  a  pit  in  the 
road  for  his  wagon  to  fall  into,  and  of  their  having  mutilated  a  sheep  of  his.  So  far 
the  evidence  was  received,  and  plainly  went  to  show  such  a  state  of  feeling  as  must  have 
detracted  from  the  weight  of  his  evidence.  But  the  defendants  were  properly  stopped 
when  they  proposed  to  show  the  falsehood  of  the  accusations.  The  proposition  was 
divisible  as  in  Yewin's  Case,  though  the  division  was  by  a  very  minute  line.  The  truth 
or  falsehood  of  the  criminating  charges  could  certainly  make  little  or  no  difference  in  the 
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feelings  of  the  witness,  and  evidently  regarded  his  general  truth  only.  That 
*952  the  plaintiff's  *witnesse8  had  said  and  written  abusive  things  of  the  defendant, 
was  held  admissible,  as  showing  their  hostile  feelings ;  and  that  these  facts  might 
be  shown  by  third  persons  who  heard  or  knew  them.     Hixey  v.  Bayse,  4  Leigh,  330. 

The  authorities  all  concur  in  maintaining  this  general  distinction,  however  they  may 
have  slightly  varied  in  its  application.  See  Doe  v.  Roe,  Anth.  N.  P.  Bep.  80.  Particular 
facts  are  not  to  be  taken  into  account  by  the  impeaching  witness  in  forming  his  estimate 
of  character.  Fulton  Bank  v.  Benedict,  1  Hall's  Rep.  N.  Y.  S.  C.  480.  And  see  Swift's 
Ev.  143.  The  meaning  of  the  rule  that  you  shall  not  inquire  into  particular  facts  is,  that 
you  cannot  go  into  the  particular  crimes  of  the  witness.  Per  O'Neall,  J.,  Anon.,  Hill's  R. 
257.  The  witness  cannot  be  impeached  by  showing  that  she  is  a  common  prostitute. 
Jackson  ex  dem.  Boyd  v.  Lewis,  13  John.  B.  504 ;  Ev9,ns  v.  Smith,  5  Monroe,  363,  365. 
Nor  can  it  be  shown  that  the  prosecutor,  who  is  not  a  witness,  entertains  a  malicious  feel- 
ing towards  the  defendants ;  for  this  is  not  in  the  least  relevant  to  the  credibility  of  the 
witnesses  for  the  prosecution.  State  v.  Collins,  3  Dev.  117.  In  Kimmel  v.  Kimmel  (3 
Serg.  &  Rawle,  336),  the  question  what  is  the  general  character  of  the  witness  sought  to 
be  impeached,  for  truth  ?  being  put,  it  was  objected  that  the  witness  could  not  speak  of 
gentrar  character,  because  he  knew  nothing  of  his  own  knowledge.  The  court  held  that 
he  could  speak  of  nothing  but  general  character,  i.  e.,  report  in  the  neighborhood,  and 
should  not  rely  on  his  own  knowledge.  Wike  v.  Lightner,  11  Serg.  &  Rawle,  198,  S.  P. 
Thus,  "  he  worked  for  me  three  days,  and  from  his  conduct  I  had  reason  to  believe  him  an 
honest  man,"  was  held  admissible.  So,  "I  heard  others  say  he  was  a  bad  fellow  ;  I  could 
not  place  so  much  confidence  in  his  character  as  in  that  of  a  man  of  integrity,"  for  they 
all  come  short  of  general  character.  "Particular  instances  of  want  of  veracity,  or  pri- 
vate belief  of  destitution  of  moral  principle,  are  always  excluded.  The  witness  is  not  to 
give  his  own  judgment  of  the  matter."  Per  Gibson,  J.,  in  Kimmel  v.  Kimmel,  3  Serg.  & 
Rawle,  337.  "  A  witness  is  never  permitted  to  speak  of  his  knowledge  of  particular  facts 
from  which  he  draws  an  opinion  of  the  witness  examined.  Particular  facts  cannot  be 
given  in  evidence.  Opinion  will  not  be  evidence.  No  man  is  to  be  discredited  by  the 
mere  opinion  of  another.  Few  men  live  whom  some  do  not  think  ill  of."  Per  Duncan, 
J.,  in  Kimmel  v.  Kimmel,  3  Serg.  &  Rawle,  338,  339.  Inquiry  as  to  particular  immoral 
conduct  is  not  admissible.  Per  Thompson,  J.,  in  Jackson  ex  dem.  Boyd  v.  Lewis,  13  John. 
R.  505, 506.  Even  in  case  of  rape,  you  cannot  impeach  the  prosecutrix  by  showing  par- 
ticular acts  of  lewdness  (Bex  v.  Hodgson,  Russ.  &  By.  Cr.  Cas.  309,  313 ;  per  Holroyd,  J., 
Rex  V.  Clarke,  3  Stark  N.  P.  Cas.  241  ;  but  see  Rex  v.  Barker,  3  Carr.  &  Payne,  589,  con- 
tra) ;  nor  is  an  assault  with  intent  to  commit  a  rape.  Rex  v.  Clarke,  3  Stark.  N.  P.  Cas. 
341,  The  general  character  for  drunkenness  is  not  admissible  (Briudle  v.  M'llvaine,  10 
Serg.  &  Rawle,  283),  any  more  than  general  character  that  witness  had  had  an  attack  of 
paralysis.  Id. ;  (Hoitt  v.  Moulton,  1  Foster  (N.  H.)  586.  Nor  is  intoxication  any  defense 
to  a  charge  of  perjury.  People  v.  Willey,  3  Parker  C.  R.  19.  See  Tuttle  v.  Russell,  3  Day, 
201.)  That  the  witness  has  been  indicted  for  perjury  or  forgery,  is  inadmissible,  it  not 
being  followed  by  a  conviction.  Jackson  ex  dem.  Gibbs  v.  Osborne,  2  Wend.  555.  A  wit- 
ness cannot  be  asked  whether  he  has  heard  the  witness  sought  to  be  impeached  commit 
perjury  in  the  trial  of  a  cause ;  and  in  stating  whether  he  would  believe  that  witness  on 
his  oath,  he  must  do  so  from  his  knowledge  of  the  witness's  general  character,  and  not 
from  having  heard  him  give  particular  evidence  on  a  particular  trial.  Bex  v.  Hemp.  5 
Carr.  &  Payne,  468 ;  S.  P.,  State  v.  Boswell,  3  Dev.  209.  He  must  not  repeat  what  stran- 
gers to  the  witness  may  have  said  of  him ;  but  of  his  character  as  known  among  his 
neighbors  and  acquaintances.  Nor  should  the  opinions  of  the  discrediting  witness  be 
founded  on  his  knowledge  of  particular  facts.  State  v.  Boswell,  2  Dev.  209.  A  discredit- 
ing witness  cannot  be  asked  whether  he  has  heard  the  other  witness  accused  of  petit  lar- 
ceny. Barton  v.  Morphes,  2  Dev.  520.  But  a  man's  general  character  is  co-extensive 
with  his  acquaintance ;  and  though  a  witness  say  he  is  not  acquainted  with  the  other's 
character  in  his  immediate  neighborhood,  yet  taking  it  upon  him  to  say  that  he  knows 
his  general  character,  he  may  still  be  asked  whether  he  would  believe  him  on  his  oath. 
Chess  V.  Chess,  1  Penn.  B.  32. 

But  though  you  cannot  go  into  evidence  of  particular  crimes,  vices  or  foibles,  yet,  bad 
character  is  not  the  only  mode  of  impeaching  a  witness's  credit.  Where  he  had  been 
heard  to  declare  "that  if  he  heard  any  man  say  lie  woxild  not  swear  to  a  lie,  he  would  not 
believe  Mm,  for  on  some  particular  occasions  he  would,  for  he  thought  any  man  would  ;" 
this  was  received  to  impeach  him.  Anon.,  1  Hill's  B.  251.  "  The  substance  of  this  declar 
ration,"  says  O'Neall,  J.,  "  was,  that  he  would  not,  on  some  occasion,  feel  himself  bound 
to  declare  the  truth  on  oath.  This  was  resolving  the  obligation  of  an  oath,  and  the  com- 
mission of  perjury,  into  a  matter  of  convenience,  to  be  judged  of  by  the  witness.  Was 
such  a  witness  entitled  to  credit  ?  The  good  sense  of  every  man  will  negative  the  ques- 
tion. Is  not  such  testimony  better  evidence  to  discredit  the  witness  than  even  a  want  of 
character?  It  is  clear  that  it  is.  For  even  the  condemned  felon  may  hesitate  at  swearing 
falsely.  But  the  man  who  believes  that  he  is  under  no  legal  or  moral  obligation,  at  all 
times  and  under  all  circumstances,  to  tell  the  truth  under  the  sanction  of  an  oath,  has 
destroyed  the  only  test  by  which  he  can  claim  credit  at  the  hands  of  men."    1  Hill's  E. 
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*953  guilty  of  such  a  crime  *(improperly  asking  him  in  a  degree,  because 
you  are  calling  upon  him,  under  the  sanction  of  his  oath,  to  answer 
that  which  he  is  not  bound  to  answer,  for  no  man  is  bound  to  criminate 
himself) ;  but  if,  from  a  desire  to  exculpate  himself  from  the  imputation  of 
crime,  he  gives  an  answer,  it  has  been  held  by  many  of  our  judges,  and  I 
never  knew  it  ruled  to  the  contrary,  that  having  put  such  question,  you 
must  be  bound  by  the  answer.  The  court  is  not  to  try  a  collateral  question 
of  crime,  and  it  would  be  unjust  if  it  were  ;  'for  how  can  the  party  be  pre- 
pared with  a  case  of  exculpation,  or  with  an  answer  to  any  evidence  which 
may  be  produced  to  charge  him  ?  there  is  no  possibility  of  a  fair  and 
competent   trial  upon  that   subject,  and,  therefore,  in   no   instance  is  it 

done.(l) 
*954  *This  principle  has  been  established  by  the  many  cases  of  great 
authority.  In  Rookwood's  Case,(2)  who  was  tried  for  high  treason, 
the  point  was  considered  as  too  clear  for  argument : — "  Look  ye,"  said  iiolt, 
C.  J.,  "you  may  bring  witnesses  to  give  an  account  of  the  general  tenor  of 
the  witness's  conversation ;  but  you  do  not  think  that  we  will  try  at  this 
time  whether  he  be  guilty  of  robbery."  And  on  the  trial  of  Layer  for  high 
treason,  (3)  Lord  Nojth  and  Grey  being  called  on  behalf  of  the  prisoner  to 

257,  258.  Accordingly,  in  Massachusetts,  religious  infidelity,  in  any  degree,  ttough  no 
objection  on  the  ground  of  incompetency,  goes  to  credibility.  Hunscom  v.  Hunscom,  15 
Mass.  E.  184.  And  so  semMe,  as  to  any  religious  belief  in  New  York;  short  of  an  abso- 
lute disbelief  in  all  future  punishment,  temporal  or  spiritual,  e.  g.,  that  the  witness  is  a 
Uuiversalist.  Butts  v.  Swartwood,  2  Co w.  E.  431 ;.  People  v.  Matteson,  2  Cow.  Eep.  433, 
note ;  Anon.,  Id,  573^  note.  And  a  habit  (such  as  drunkenness  or  paralysis),  may  be  showii 
in  truth  to  exist  as  impairing  the  powers  of  discrimination  or  recollection  in  a  witness, 
though  not  with  a  view  to  show  his  moral  habit.  Admitted  by  Gibson,  J.,  a/rg.  in  Brindle 
V,  M'llvaine,  10  Serg.  &  Rawle,  285. 

,  (In  Harrington  v.  Lincoln  (2  Gray,  138),  a  witness  was  asked  on  the  cross-examination 
this  question  :  "  Did  you  not  say  to  W.,  after  he  had  left  the  stand,  that  if  you  had  been 
upon  the  stand  in  his  place  when  cross-examined  by  the  defendant's,  counsel,  you  would 
have  said  something,  even  if  it  had  been  untrue  ?  "  And  having  answered  the  question 
in  the  negative,  the  court  refused  to  receive  other  evidence  to  contradict  the  witness  in 
that  particular.  See  Newhal  v.  Wadbams,  1  Eoot,  Ct.  504,  where  similar  testimony  was 
received,  and  Newton  v.  Harris,  2  Seld.  345.  Though  a  witness  admits  on  cross-exami- 
nation that  he  has  been  prosecuted  for  perjury  and  committed  for  trial,  the  party  calling 
him  is  not  thereby  authorized  to  call  witnesses  in  support  of  his  character.  The  People 
V.  Gay,  3  Selden  R.  378.  As  to  the  competency  of  a  witness,  it  has  been  lately  held  in 
Massachusetts  that  incompetency  on  the  ground  of  infidelity  cannot  be  shown  by  an 
examination  of  the  witness  (Commonwealth  v.  Smith,  2  Gray,  516) ;  and  in  Pennsylvania, 
that  a  witness  is  not  rendered  incompetent  for  want  of  belief  in  the  inspiration  of  the 
Bible  or  in  a  future  state  of  rewards  and  punishments ;  it  being  sufficient  that  he  believes 
in  a  God  who  will  punish  false  swearing.  Blair  v.  Seaver,  26  Penn.  State  E.  274.  See 
Constitution  of  N.  Y.  of  1846.) 

(1)  (There  iB  an  exception  to  the  rule  stated  in  the  text.  If  the  witness  denies  on  his 
cross-examination  a  fact  relating  to  his  conduct  in  the  cause,  such  as  attempting  to  dis- 
suade a  witness  of  the  opposite  party  from  attending  the  trial  (Atwood  v.  Welton,  7 
Conn.  6G,  72 ;  2  Campb.  637) ;  or  attempting  to  suborn  a  witness  to  give  particular  testi- 
mony on  the  trial,  such  fact  may  be  proved.  Morgan  v.  Frees.  15  Barb.  352 ;  Lord 
StaflFord's  Case,  7  Howell's  State  Tr.  1400 ;  2  Brod.  &  Bing.  312 ;  6  Eng.  C.  L.  160.) 

Note  597.— In  Rex  v.  Eudge  (3  Peak.  N.  P.  Cas.  233),  Cor.  Lawrence,  J.,  the  principal 
witness  for  the  prosecution  admitted  that  he  had  been  suspected,  and  his  house  searched, 
but  he  denied  that  it  was  for  any  well  founded  cause  ;  and  he  also  denied  several  particu- 
lar facts  imputed  as  grounds  of  suspicion.  A  witness  then  being  called  for  the  defense  to 
discredit  the  witness,  and  the  counsel  being  about  to  inquire  into  the  circumstances,  the 
learned  judge  said  the  only  way  in  which  a  witness  could  be  discredited  was  by  general 
evidence  of  persons  who  were  acquainted  with  him,  as  to  their  belief  of  his  credibility  on 
oath  ;  that  if  the  witness  was  himself  asked  as  to  any  particular  part  of  his  conduct,  his 
answer  must  be  taken  ;  and  that  he  would  not  permit  counsel,  by  asking  questions  of  the 
witness  himself  as  to  his  conduct  on  particular  occasions,  to  avoid  the  general  rule  which 
the  law  had  laid  down  for  the  ascertaining  of  credibility,  and  to  entitle  himself  to  go  into 
evidence  of  particular  facts,  and  under  pretense  of  contradicting  the  witness,  to  call 
witnesses  who  should  give  a  history  of  his  whole  life. 

(2)  13  How.  St.  Tr.  211. 

(3)  16How.  St.  Tr.  246,286. 
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give  a  report  of  the  character  which  one  of  the  witnesses  for  the  prosecution 
had  given  of  himself  much  to  his  disadvantage,  Pratt,  C.  J.,  said  to  the  pri- 
soner's counsel,  "You  know  what  the  rule  of  practice  and  evidence  is,  when 
objections  are  made  to  the  credit  and  reputation  of  the  witness ;  you  cannot 
charge  him  with  particular  offenses ;  for  if  that  were  to  be  allowed,  it  would 
be  impossible  for  a  man  to  defend  himself  You  are  not  to  examine  to  pa,r- 
ticular  facts,  to  charge  the  reputation  of  any  witness  ;  but  you  are  to  ask,  in 
general,  what  is  his  character  and  reputation."  And  in  summing  up  the 
case  to  the  jury,  the  chief  justice  said,  "  The  reason  why  particular  facts  are 
not  to  be  given  in  evidence  to  impeach  the  character  of  the  witness,  is  that, 
if  it  were  permitted,  it  would  be  impossible  for  that  witness,  having  no 
notice  of  what  will  be  sworn  against  him,  to  come  prepared  to  give  an 
answer  to  it ;  and  thus  the  characters  of  witnesses  might  be  villified,  with- 
out any  opportunity  of  being  vindicated." 

In  the  case  of  The  King  agt.  Rudge,(l)  the  principal  witness  for  the 
prosecution  admitted  that  he  had  been  suspected,  and  his  house  searched, 
but  denied  that  it  was  for  any  well-founded  charge ;  he  denied  also  several 
particular  facts  imputed  as  grounds  of  suspicion.  For  the  defense,  a  wit- 
ness was  called  to  impeach  his  character,  and  as  the  counsel  was  proceeding 
to  inquire  into  the  circumstances  denied  by  him,  Lawrence,  J.,  interposed, 
saying,  the  only  way  in  which  a  witness  could  be  discredited,  was  by 
general  evidence  of  persons  acquainted  with  him,  as  to  their  belief  of  his, 
credibility  on  oath ;  that  if  the  witness  was  himself  asked  as  to  any  particu- 
lar part  of  his  conduct,  his  answer  must  be  taken:  and  that  he  would 

not  permit  counsel,  by  asking  questions  of  the  witness  himself  as 
*955     *to  his  conduct  on  particular  occasions,  to  avoid  the  general  rule 

which  the  law  had  laid  down  for  the  ascertaining  of  credibility,  and 
to  entitle  himself  to  go  into  evidence  of  particular  facts,,  and,  under  pretense 
of  contradicting  the  witness,  to  call  witnesses  who  should  give  a  history  of 
his  whole  life. 


SECTION  m. 

Of  the  several  Modes  of  Impeaching  the  Credit  of  the  Opposite  Party's 

Witness.  ' 

1.  IVoof  of  general  character.  First,  The  party  against  whom  a  witness 
is  called,  may  examine  other  witnesses  as  to  his  general  character.  To  im- 
peach the  credit  of  a  witness,  says  Buller,  J., (2)  you  can  only  examine  to 
his  general  character,  and  not  to  particular  facts, — that  is,  not  to  particular 
facts,  which,  if  true,  would  impeach  his  character  for  veracity ;  and  the 
reason  given  is,  that  every  man  may  be  supposed  capable  of  supporting  his 
general  character,  but  it  is  not  likely  he  should ,  be  prepared  to  answer  to 
particular  facts,  without  notice  ;  and  unless  his  general  character  and  beha- 
vior are  in  issue,  he  has  not  notice. 

It  has  just  been  stated,  (3)  that  if  a  witness,  on  being  questioned  whether 
he  has  not  been  guilty  of  a  felony  or  of  some  infamous  offense,  deny  the 
charge,  the  party,  against  whom  the  witness  has  been  called,  will  not  be 

(1)  Peake  Add.  Ca.  233. 

(2)  Bull.  N.  P.  296.  See,  also,  De  La  Motte's  Case,  21  How.  St.  Tr.  811 ;  Sharp  v. 
Scoging,  Holt  N.  P.  C.  541.  In  some  instances  in  the  State  trials,  evidence  of  particular 
facts  appears  to  have  been  admitted ;  as  in  Lord  Castlemgine's  Case,  7  How.  St.  Tr.  1102, 
1110 ;  Cranburn's  Case,  13  Id.  261 ;  and  Harrison's  Case,  12  Id.  863  ;  but  no  objection  was 
made  to  the  evidence,  in  those  cases. 

(3)  See  the  last  section,  p.  949. 
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allowed  to  prove  the  truth  of  the  charge  :  such  evidence  is  not  admissible, 
either  for  the  purpose  of  contradicting,  or  of  discrediting  him.(l) 

Mode  of  examining  to  general  character.  The  regular  mode  of  examining 
into  the  general  character  of  a  witness  is  by  inquiring  of  the  witnesses  who 
are  called  to  impeach  it,  whether  they  have  the  means  of  knowing  his  gene- 
ral character,  and  whether,  with  such  knowledge,  they  would  believe  him 
on  his  oath.  (2) 

In  reply,  the  other  party  may  cross-examine  the  witnesses   who  have 

given  evidence  against  the  general  character  of  his  witness  as  to  their 

*956     *means  of  knowledge,  and  the  grounds  of  their  opinion;  or  may  by 

fresh   evidence   support  his   own   witness's   general    character    for 

veracity.  (3) 

(1)  The  same  rule  is  observed  in  the  courts  of  justice  in  Scotland.  See  Burnet's  Treatise 
on  Grim.  Law  of  Scotland,  p.  397  ;  Alison  Prac.  Or.  L.  446. 

(2)  Rookwood's  Case,  13  How.  St.  Tr.  310 ;  Mawson  v.  Hartsink,  4  Esp.  102 ;  E.  v. 
Rudge,  Peak  Add.  Ca.  233,  supra,  p.  954.  And  see  Carpenter  v.  Wall,  11  A.  &  E.  803. 
See  note  598,  post. 

(3)  Note  598.  —  What  shall  he  said  to  he  the  general  cliaracter,  see  ante,  note  204.  A 
man's  general  character  is  co-extensive  with  his  acquaintance ;  and  though  a  witness  say  he 
is  not  acquainted  with  the  other's  character  in  that  other's  immediate  neighborhood,  yet 
taking  it  upon  the  witness  to  say  he  knows  the  other's  general  character,  he  may  still  he 
asked  whether  he  would  believe  him  on  his  oath.  Chess  v.  Chess,  1  Pennsylv.  R.  33.  In  cases 
of  rape,  you  may  prove  general  bad  character  for  chastity,  in  the  prosecutrix,  general  light- 
ness of  character,  and  give  general  evidence  of  her  being  a  street  walker.  Per  Park,  J., 
in  Rex  v.  Barker,  3  Carr.  &  Payne,  580.  But  see  ante,  note  596,  that  you  cannot  show 
particular  acts  of  lewdness. 

In  general,  the  proper  questions  to  determine  the  extent  of  knowledge,  are,  whether 
the  discrediting  witness  knows  the  general  character  of  the  witness  sought  to  be 
impeached,  in  respect  so  truth,  among  his  neighbors ;  and  what  that  character  is ;  whether 
good  or  bad.  He  may  be  inquired  of  as  to  his  means  and  opportunity  of  knowing  the 
character,  as  how  long  he  has  known  the  witness,  how  near  he  lives  to  him,  and  whether 
his  character  has  been  a  subject  of  general  conversation.  Swift's  Ev.  143.  Some  of  the 
like  inquiries  were  made  in  Kimmel  v.  Kimmel  (3  Serg.  &  Eawle,  336),  and  the  question 
put,  "What  is  the  general  character  of  P.  K.,  in  the  county  of  Somerset,  as  a  man  of 
truth?"  was  agreed  to  be  proper,  though  it  was  not  held  that  a  broader  inquiry  into  the 
general  character  would  not  be  admissible.  The  court  held  that  the  inquiry  must,  how- 
ever, be  confined  to  general  report.  The  impeaching  witness  must  not  say  he  was  told 
that  the  person  had  a  good  or  bad  character.  Reputation,  common  report  of  the  witness's 
neighborhood,  was  the  only  ground  of  impeachment.  The  same  thing  was  held  In  Wike 
V.  Lightner  (11  Serg.  &  Rawle,  198.)  I  have  heard  others  say,  will  not  do.  Other's  sayings 
may  not  be  his  general  character.  Others  may  be  only  two  or  three.  There  are  few 
men  of  whom  some  do  not  speak  well  and  some  ill.  The  question  is,  what  is  said  by 
people  in  general?  Everything  short  of  that  is  incorrect.  Witnesses  do  not  always 
understand  what  is  meant  by  general  character  ;  and  therefore  it  is  necessary  to  vary  the 
question,  so  as  to  adapt  it  to  their  comprehension.  But  you  jnust  never  depart  from 
general  character.  Per  Tilghman,  C.  J.,  in  Wike  v.  Lightner,  11  Serg.  &  Rawle,  199,  200. 
The  inquiry  here  was  not  bounded  to  character  for  truth,  though  it  is  conceded  that  after 
proper  acquaintance  with  the  character  is  sworn  to  by  the  witness,  he  may  be  asked 
whether  he  would  believe  the  witness  examined  under  oath.  Id.  In  New  York,  it  ia 
said  the  true  inquiry  is  as  to  general  character  for  truth  and  veracity.  Per  Thompson, 
C.  J.,  in  Jackson  ex  dem.  Boyd  v.  Lewis,  13  John.  R.  504.  But  not  that  this  is  the  only 
inquiry.  The  chief  justice  says,  at  all  events  this  is  the  principal  and  first  inqniry.  Id. 
That  the  witness  was  notoriously  a  common  prostitute,  and  had,  in  truth,  been  the  mother 
of  several  bastard  children,  was  held  admissible  in  Commonwealth  v.  Murphy  (14  Mass. 
R.  387.)  No  authority  is  cited  ;  the  decision  is  entirely  anomalous ;  and  is  left  still  more 
questionable,  if  not  overruled  by  the  Commonwealth  v.  Moore  (3  Pick.  194),  whore  such 
evidence  was  refused,  the  court  saying  that  it  was  commonly  confined  to  general  charac- 
ter for  veracity.  Yet  aemUe,  ■ancha.sto  character  is  admissible  to  impeach  the  credit  of  a 
witness  in  Kentucky.  Evans  v.  Smith,  5  Monroe,  363, 365.  You  may  inquire  for  general  char- 
acterin  point  of  veracity.  Noel  v.  Dickey,  3  Bibb,  268.  Butthe  question  is  not  confined  to 
this  ;  you  may  ask,  "what  is  the  general  character  of  the  witness  ?"  Noel  v.  Dickey,  3 
Bibb,  268 ;  Blue  v.  Kibby,  1  Monroe,  195  ;  Hume  v.  Scott,  3  Marsh.  260.  The  form  In  the 
latter  case  was,  "what  is  the  general  moral  character?"  and  held,  that  you  need  not  add 
"in  respect  to  truth  and  veracity  ;"  though  the  court  held  otherwise  in  Mobly  v.  Hamit  (1 
Marsh.  591.)    In  sustaining  the  more  general  question  in  Hume  v.  Scott,  the  court,  by 
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Mills,  J.,  remark :  "Every  person  conversant  with  liuman  nature>  must  be  senpible  of  tho 
kindred  nature  of  vices  to  which  it  is  addicted.  So  true  is  this,  that,  to  ascertain  the  exis- 
tence of  one  vice,  of  a  pp.rticular  character,  is  frequently  to  prove  the  existence  of  more  at 
the  same  time,  in  tlie  same  individual.  Add  to  this,  that  persons  of  infamous  character,  may 
and  do  frequently  exist,  who  have  formed  no  character  as  to  their  lack  of  truth  ;  and  society 
may  have  never  had  the  opportunity  yf  ascertaining  that  they  are  false  in  their 
*957  words  or  oaths.  At  the  samts  time  they  may  be  so  notoriously  guilty  of  acting  *falae- 
hood  in  frauds,  forgeries,  and  other  crimes,  as  would  leave  no  doubt  of  their  being 
capable  of  speaking  and  swearing  it ;  especially  as  they  may  frequently  depose  falsehood 
with  greater  security  against  detection,  than  practice  those  over  vices.  In  such  cases,  and 
with  such  characters,  ought  the  jury  to  be  precluded  from  drawing  inferences  unfavorable 
to  their  truth  as  witnesses,  by  excluding  their  general  turpitude?  By  the  character  of 
every  individual,  that  is,  by  the  estimation  in  which  he  is  held  in  the  society  or  neigh- 
borhood where  he  is  conversaiit,  his  word  and  his  oath  are  estimated.  If  that  is  free  from 
imputation,  his  testimony  weighs  well.  If  it  is  sullied,  in  the  same  proportion  his  word 
will  be  doubted."  The  reasoning  of  Spencer,  J.,  in  The  People  v.  Herriok  (13  John.  R. 
84),  evidently  suppose  that  the  conviction  of  an  infamous  crime  (as  petit  larceny)  would 
create  a  character  destructive  to  the  witness's  credibility,  equally  as  if  it  related  to  his 
veracity. 

The  credit  of  a  witness  maybe  impeached:  1.  By  general  evidence  derived  from  tho 
opinion  of  witnesses  that  he  is  not  worthy  to  be  believed  on  oath.  State  v..  Boswell,  3 
Dev.  209,  310.  2.  You  may  prove  him  of  bad  moral  character.  The  question  need  not 
be  restricted  to  an  inquiry  as  to  truth  and  veracity.  State  v.  Stallings,  2  Hayw.  300 ; 
State  V.  Boswell ,  2  Devlin,  209,  210.  The  form  of  both  questions  is  supported*  by  Toomer, 
J.,  in  the  latter  cause,  in  a  learned  opinion,  wherein  he  combines  principle  and  authority. 
In  this  cause  Norwood,  J.,  ordered  the  questions  thus:  1.  What  is  the  general  character 
of  the  witness  for  truth,  when  upon  oath  ?  2.  What  his  general  character  for  truth  in 
common  conversation  ?  3.  What  is  his  general  moral  character  ?  Held  well.  State  v. 
Boswell,  2  Dev.  209.  The  discrediting  witness,  on  declaring  an  acquaintance  with  tho 
general  character,  and  the  court  being  satisfied  that  he  has  derived  his  information  from 
proper  sources,  may  then,  but  not  before,  be  asked  his  opinion  as  to  the  credit  of  the  other 
witness  under  oath.  State  v.  Boswell,  2  Dev.  211.  And  see  Barton  v.  Morphes,  2  Dev. 
520.  Common  reputation  that  the  witness  had  committed  petit  larceny  seems  inadmissi- 
ble. Per  Henderson,.  C.  J.,  in  Barton  v.  Morphes,  2  Devlin's  Reports,  522.  The  true  raodo 
is  first  to  ask :  "  What  is  the  witness's  general  character  ?"  If  the  answer  be  "  bad,"  then 
the  question  may  follow,  "  from  his  general  character,  would  you  believe  him  on  oath  iii 
a  court  of  justice  ?"  If  the  witness  assailed,  is  of  general  bad  moral  character,  his  general 
character  in  legal  contemplation,  is  a  bad  one  in  all  respects.  For  a  general  bad 
moral  character  can  only  exist  where  a  man's  vices  so  far  preponderate  over  his  virtues 
as  to  force  the  conclusion,  in  the  mind  of  a  majority  of  his  acquaintances,  that  he  is  a  bad 
man.  Per  O'Neall,  J.,  Anonymous,  1  Hill's  Reports,  251,  258,  259.  This  case  also  holds 
that  the  inquiry  need  not  he  restricted  to  character  for  truth ;  and  the  broader  question 
is  sustained  by  an  able  opinion  from  O'Neall,  J.  The  rule  which,  everything  considered, 
has  been  found  safest,  is  to  allow  general  evidence  to  be  given  of  general  character.  Per 
Marcy,  J.,  in  The  People  v.  Mather,  4  Wendell's  Eep.  257,  258.  "The  learned  judge  then 
adverts  to  the  particular  questions  as  they  are  prescribed  by -Starkie's  Ev.  146,  and  1  Phil- 
lipps  on  Ev.  2 12  (old  ed.),  which  he  appears  to  approve.  The  question,  as  propounded  by 
our  author  in  that  edition,  is  the  same  as  in  the  present ;  and  is  even  more  general  that 
those  allowed  by  the  above  cited  cases  from  Kentucky  and  North  Carolina.  The  question 
standing  in  the  same  form  ever  since  our  author's  earlier  editions,  is  a  strong  argument 
that  it  has  fully  stood  the  test  of  judicial  experience.  Mr.  Peake's  fifth  edition  (see  Nor- 
ris'  Peake,  197),  gives  substantially  the  same  form.  That  the  form  is  correct,  we  also  have 
occasional  evidence  from  the  English  Nisi  Prius  reports.  In  Bex  v.  Bisphara  (4  Carr.  & 
Payne,  392),  a  witness  having  dedared  that  he  had  known  the  prosecuting  witness  (Neale) 
three  years,  and  that  he  would  not  believe  him  on  oath,  though  he  admitted  that  he  had 
never  known  Neale  to  be  examined  on  oath,  Qarrow,  B.,  who  held  the  circuit,  then  put 
the  question  to  the  witness  thus :  "  You  have  known  him  three  years.  Have  you  such  a 
knowledge  of  his  general  character  and  conduct,  that  you  can  conscientiously  say,  that 
from  what  you  know  of  him,  it  is  impossible  to  place  the  least  reliance  on  the  truth  of 
any  statement  he  may  make?"  The  witness  answering  in  the  afliirmative,  the  learned 
baron,  in  charging  the  jury,  remarked,  that  Neale's  having  been  examined  on  oath,  was 
not  the  criterion  ;  "  for  if  the  question  whether  a  witness  was  to  be  believed  on  his  oath, 
depended  on  whether  other  persons  had  heard  him  examined,  that  class  of  evidence  would 
always  be  inapplicable  where  the  witness  to  be  discredited  had  never  been  examined 
before.  Every  one  must  be  examined  for  the  first  time  on  some  occasion  or  other,  and 
were  that  criterion  admitted,  every  man,  no  matter  how  infamous,  would  be  allowed  to 
walk  over  the  course  once,  merely  because  nobody  had  ever  heard  him  examined  before. 
I  take  it,  that,  without  ever  having  been  examined  on  oaith,  a  man  may  have  been  guilty 
of  such  immoral  and  profligate  conduct  for  a  length  of  time,  as  to  convince  respectaUo 
persoTis  that  his  statements  are  wholly  unworthy  of  belief.  The  question,  therefore,  really 
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*958     *  2.  Proof  of  contradictory  statements.     Secondly,  the  credit  of  a  wit- 
ness may  be  impeached  by  proof  that  he  has  made  statements  out  of 
court  on  the  same  subject,  contrary  to  what  he  swears  at  the  trial,  provided  he 
has  been  previously  cross-examined  as  to  such  alleged  statements ;  and, 
*959     provided  also,  that  such  statements  are  *  material  to  the  question  in 
issue.  (1)     This  evidence  of  contradictory  statements  is  produced  for 
the  purpose  of  exciting  doubt  and  distrust  against  his  testimony  as  to  the 
particular  transaction  on  which  the  discrepancy  arises  and,  in  some  cases, 
to  raise  suspicion  as  to  the  truth  of  his  testimony  in  general. 
Contradictory  statements  may  be  either  verbal  or  in  writing. 
The  verbal  declarations  or  statements  of  a  witness,  made  on  some  former 
occasion  to  a  third  person,  are  frequently  given  in  evidence  by  the  party 
against  whom  the  witness  appears,  with  the  view  of  showing  that  his  sev- 
eral accounts  of  the  particular  transaction,  on  which  he  has  been  examined, 
are  inconsistent  and  contradictory. 

■  Previous  inquiry  as  to  contradictory  verbal  statements.      Before  the  evi- 

amounts  to  this:  has  the  witness  such  a  want  of  moral  character,  that  other  persons 
cannot  trust  to  a  word  that  he  says?"  In  The  Fulton  Bank  v.  Benedict  (1  Hall's  K.  N.T. 
6.  C.  558);  Oakley,  J.,  adopted  the  English  question  as  laid  down  by  our  author.  He 
thinks  general  character  restricted  to  tnUh,  too  narrow.  It  is  very  proper  to  add  the 
inquiry,  whether  the  impeaching  witness  would  believe  the  other  on  oath  ;  for  this  seems 
to  fix  the  extent  of  the  had  character.  Per  Oakley,  J.,  in  Fulton  Bank  v.  Benedict,  1 
Hall's  E.  N.  Y.  S.  C.  558,  559. 

■  (It  is  within  the  discretion  of  the  court  to  limit  the  number  of  impeaching  witnesses. 
Bunnell  v.  Butler,  23  Conn.  65.  It  should  appear  in  the  first  instance,  that  the  impeach- 
ing witness  is  acquainted  with  the  general  character  of  the  person  to  be  impeached 
(Buswell  V.  Blackman,  12  Geo.  501 ;  Hancock  v.  Stephens,  11  Humph.  507);  or  with  his 
reputation  for  truth  and  veracity.  French  v.  Millard,  2  Ohio  (N.  S.),  44.  As  to  the 
proper  mode  of  examining  an  impeaching  witness,  see  Bates  v.  Barber,  4  Cush.  107.) 

The  impeaching  witness  may  be  cross-examined  as  to  the  gi-ounds  of  his  opinion.  Per 
Toomer,  J.,  in  State  v.  Boswell,  2  Dev.  312 ;  per  Oakley,  J.,  in  Fulton  Bank  v.  Benedict,  1 
Hall's  N.  Y.  S.  C.  K.  558.  And  see  Swift's  Ev.  143.  But  it  does  not  destroy  the  answer 
that  general  character  is  bad,  because,  on  cross-examination,  that  character  appears  to 
have  arisen  from  a  particular  transaction  ;  as  being  engaged  in  a  conspiracy.  For  suppose 
a  man  indicted  for  perjury  and  acquitted  on  technical  grounds.  That  trial  may  justly  fix 
his  character  to  be  infamous.  Per  Oakley.  J.,  in  Fulton  Bank  v.  Benedict,  1  Hall's  R.  N. 
Y.  S.  C.  559.  But  in  prosecuting  the  cross-examination,  it  is  proper  to  interrogate  the 
witness  as  to  his  opportunity  of  knowing  the  character  of  the  impeached  witness,  how 
long  and  how  generally  the  unfavorable  reports  have  prevailed,  and  from  what  particular 
individuals  they  heard  them.  This  range  of  cross-examination  would  seem  to  be 
sufficient  to  enable  the  party  to  show,  if  such  were  the  fact,  that  the  imputed  bad  char- 
acter was  artificial  and  created  to  answer  a  particular  purpose.  To  authorize  farther 
inquiries  would  very  much  emharrahs  and  delay  trials,  and  probably  in  no  respect  sub- 
serve the  ends  of  justice.  Per  Marcy,  J.,  in  The  People  v.  Mather,  4  Wend.  257,  258. 
You  cannot  cross-examine  an  impeaching  witness,  as  to  the  credit  of  persons  from  whom 
lie  heard  evil  reports  of  the  witness.  Serrib.  Hixey  v.  Bayse,  4  Leigh,  330.  Evidence  in 
■chief  cannot  be  introduced  to  show  that  the  reports  originated  with  a  particular  party  or 
body  of  men.  If  that  were  so.  evidence  must  be  received  in  reply,  controverting  the  fact 
or  showing  that  they  were  well  warranted.  Such  collateral  issues,  capable  of  being  mul- 
tiplied more  in  this  kind  of  inquiries  than  any  dther,  should  not  be  raised.  Per  Marcy 
J.,  in  the  People  v.  Mather,  4  Wend.  257,  258.  Those  particulars  on  cross-examination 
are  intended  to  test  the  accuracy  of  the  impeaching  witness,  to  determine  whether  the 
■individuals  who  spoke  against  the  other  were  not  his  personal  enemies,  to  see  whether 
the  impeaching  witness  remain  consistent  or  contradict  himself  (Lower  v.  Winters  7 
Cowen's  R.  265,  266) ;  and  the  court  might  have  added,  to  contradict  him,  if  he  should 
name  any  one  untruly.  The  general  character  of  the  impeaching  witness  may  also  be 
assailed  in  the  same  way  as  that  of  the  first.  Noel  v.  Dickey,  3  Bibb,  268.  A  witness 
called  to  support  the  character  of  the  impeached  witness,  cannot  be  cros's-oxamined  as  to 

&Brticvilar  facts  going  to  impeach  his  general  credit ;  as  whether  the  impeached  witness 
ad  not  been  contradicted  by  credible  persons.     Hixey  v.  Bayse,  4  Leigh,  330. 
(It  is  not  enough  to  show  the  general  bad  character  of  the  witness ;  to' impeach  him   it 
must  be  shown  that  his  character  is  bad  for  truth  and  veracity.    Gilbert  v    Sheldon  '  13 
Barb.  623,  and  cases  there  cited.)  ' 

^  (1)  De  Sttilly  v.  Morgan,  2  Esp.  691 ;  Christian  v.  Coombe,  Id.  489  ;  Patchin  v  Astor  M 
ins.  Co.,  8  Kernan  N.  Y.  268  ;  Carpenter  v.  Ward,  30  N.  Y.  243,  ante,  p.  903 
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dence  of  verbal  contradictory  statements  can  be  received  in  evidence  against 
a  witness,  it  will  be  necessary,  in  the  first  instance,  to  prepare  the  way  for 
its  reception  by  cross-examining  him  as  to  the  supposed  contradictions  which 
are  afterwards  to  be  brought  forward  against  him.  This  course  of  proceed-^ 
ing  is  indispensable,  from  a  principle  of  justice  due  to  the  witness;  for,  as 
the  direct  tendency  of  the  evidence  is  to  impeach  his  veracity  by  contrast- 
ing his  present  statement  with  that  supposed  to  have  been  made  by  him  to, 
some  other  person,  common  justice  requires  that,  beforehis  credit  is  attacked, 
he  should  have  an  opportunity  of  declaring  whether  he  ever,  made  sucln 
statement  to  that  person,  and  of  explaining,  in  the  re-exaniina,tion,  the 
nature  and  particulars  of  the  conversation,  under  what  circumstances  it  wa^ 
made,  from  what  motives,  and  with' what  design.  The  former  account, 
given  by  him  in  conversation,  may  have  been  only  partially  heard^  pr  mis-- 
understood,  or  partly  forgotten,  or  intentionally  misrepresented ;  and  where 
the  variance  between  his  present  statement  upon  oath,  and  the  former  state- 
ment, as  reported  by  a  third  person,  may  be  as  much  owing  to  the  mistake 
of  the  one  witness  as  the  misrepresentation  of  the  other,  it  will  be  necessary 
that  the  memory  and  credit  <Jf  both  witnesses  should  be  fairly  tried  and 
contrasted.  With  this  view,  not  only  the  particulars  of  the  conversation  on 
which  it  is  intended  to  contradict  the  witness,  should  be  distinctly  sug- 
gested to  the  witness  before  any  contradiction  is  attempted,(l)  but  he  must 
be  asked  as  to  the  time,  place'  and  person  involved  in  the  supposed"  contra- 
diction. (2)  ' 

Whether  such  verbal  statement  may  be  proved,  where  witness  neither, 
admits  nor  denies.  If  a  witness  has  been  asked  as  to  a  contradictory 
*960  verbal  statement,  which  *he  neither  admits  nor  denies,  it  seems 
doubtful  whether  evidence  of  the  statement  is  admissible ;  Parke,  B., 
in  one  ease,(3)  admitted  the  evidence.  "Evidence,"  said  the  learned  judge^ 
"  of  statements  by  witnesses  on  other  occasions  relevant  to  the  matter  at 
issue,  and  inconsistent  with  the  testimony,  given  by  them  on  the  trial,  i^ 
always  admissible  in  order  to  impeach  the  value  of  that  teseimony;  but 
only  such  statements  as  are  relevant  are  admissible,  and^  in  order  to  lay  a 
foundation  for  the  admission  of  such  contradictory  statements,  and  to  enable 
the  witness  to  explain  them  (and,  as  I  conceive,  for  that  purpose  only),  the 
witness  may  be  asked  whether  he  ever  said  what  is  suggested  to  him,:  witl^ 
the  name  of  the  pereon  to  whom,  or  in  whose  presence  he  is  supposed  to 
have  said  it,  or  some  other  circumstance  sufficient  to  designate  the'  particu- 
lar occasion.  If  the  witness,  on  the  cross-examination,  admits  the 
conversation  imputed  to  him,  there  is  no  necessity  for  giving, fufther  evi- 
dence of  it ;  but,  if  he  saj^s  he  does  not  recoUect,  that  is  not  an  admission^ 
and  you  may  give  evidence  on  the  other  side  to  prove  that  the  witness  did 
say  what  is  imputed,  —  always  supposing  the  statement  to  be  relevant  to 
the  matter  at  issue.  This  has  always  been  my  practice.  If  tl.e  rule  were 
not  so,  you  could  never  contradict  a  witness  who  said  he  could  not  remem- 
ber." 

Bnt  in  another  case, (4)  Tindal,  C.  J.,  said,  he  had  never  heard  such  evi- 
dence admitted  in  contradiction,  except  where  the  ^vitness  had  expressly 
denied  the  statement;    and  he  rejected  the  evidence;   and,  on  another 

(1)  See  the  opinion  of  the  judges,  in  the  course  of  the  proceefdings  in  the  House  of 
Lords,  in  The  Queen's  Case,  p.  575,  of  the  Print.  Evid. ,  Some  of  the  preceding  remarks 
have  been  suggested  by  that  opinion-  See,  also,  3  B.  &  B.  286,  815.  '  And  see  Carpenter 
V.  Wall,  11  A.&E.  803. 

(3)  By  Tindal,  C.  J.,  in  Angus  v.  Smith,  M.  &  M.  473. 
(8)  Crowley  v.  Page,  7  C.  &  P.  791. 

The  State  v.  George,  8  Ired.  834;  and  Smith  v.  The  People,  2  Mich.  415.  Contra, 
Wiggins  V.  Holman,  5  Ind.  (Porter)  502.  Such  declarations  are  admissible  where. the 
witness  is  impeached  for  bad  character.    The  State  v.  Dove,  10  Ired.  469. 

(4)  Pain  v.  Beeston,  1  Mo.  &  R.  20. 
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occasion,(l)  Lord  Abinger,C.'B;j  expressed  a  similar  opinion.  However^ 
the  ruling  of  Pafke,  B.,  appears  to  be  the  most  sound,  and  fittest  to  be  fol- 
lowfed.  It  is  true,  the  proof  of  the  statement  imputed  to  the  witness,  which 
he  says  he  does  not  remember  to  have  made,  is  not  admissible  as  a  contra- 
dictory stmerinnt,i6r,utit\\i\\n\iet  m<\n\VY  he  ma-Ae,  there  is  no  apparent 
Contradictidn  ;  but  still,  it  seems,  the  evidence  should  be  admitted;  for  the 
imputed  statement,' when' prbved,  may  be  such  aS  to  amount  to  a  direct  con- 
tradiction of  the  witness,  and  may  also  possibly,  convince  the  jury,  that  the 
witness  did  not  speak' trtith  in  saying  he  did  not  remember  making  the 
statement.  If  the  rule  were  otherwise,  it  might  happen  that,  underthepre- 
tence  of  not  remembering,  a  witness  who  has  made- a  false  statement,  and 
who  knoys  it  to  be  false;  Would  escape  contradiction  and  exposure.  If  the 
ruling  of  Pai-ke,  B.,  is  adopted,  and  the  statement  imputed  to  the  witness, 
should  appear  on  inquiry  to  contradict  his  evidence  in  court,  it  would 
*961  evidently  be  proper  to  give  him  an  opportunity,  on  *re-examination, 
■  to  make  any  explanation  in  his  power  as  to  the  apparent  contradiction. 

Mcpressions  affecting  the  toitness's  moral  character,  when  material  to  the 
issue,, admissible  without  previous  inquiry/.  This  previous  inquiry  before  a 
witness  can  be  contradicted  is  necessary,  although  the  witness  is  connected 
with  the  ground  of  the  action,  and  the  witness's  character  be  relevant  to 
the  issue  :  but  proof  of  the  language  imputed  to  the  witness,  may  be 
admitted,  without  previous  examination,  if  the  language  is  of  such  a  kind 
that  the  very  use  of  it  shows  a  want  of  moral  character,  and  the  action  is 
such,  that  the  proof  of  the  witness's  want  of  moral  character  is  admissible. 
Thus,  in  an  action  for  the  seduction  6f  the  plaintiff's  daughter,(2)  the 
daughter,  who  was  a  witness  fot  the  plaintiff,  was  asked  in  cross-examina- 
tion T*-hether  she  knew  a  particular  j>erson  (named),  and  she  denied  it.  It 
was  proposed,  for  the'  defense,  to  ask  a  witness  whether  the  daughter  had 
said  that  the  person,  before  named,  was  the  father  of  the  child,  and 
had  seduced  and'  left  hef.  The  evidence  was  objected  to,  because  the 
daughter  had  not  been  first  asked,  whether  she  had  ever  made  such  state- 
ments. (3)  Lord  Denman,  C.  J.,  refused  to  allow  the  question  to  be  put, 
and  the  court  above  decided  that  it  had  been  properly  refused.  When  the 
case  Was  brbnght  before  the  court,  'Lord  Denman,  C.  J.,  said,  if  the  language 
had  been  offered  in  evidence,  as  showing  that  the  witness  went  about  in  a 
light  manner  saying  things  of  this  description,  he  would  not  have  rejected 
it  ;■  but  that  the  evidence  was  put  pointedly  as  bearing  upon  particular  facts 
which  she  had  stated.  The  dOurt  decided,  that  the  declarations  could  not 
be  made  evidence,  Withbut  first  asking  the  witness  if  she  had  ever  uttered 
them, — unless  they  had  been  offered  merely  as  showing  misconduct  ;{4)  here 
they  were  offered  as  contradiction. 

Cross-examination  as  to  other  declarations  or  acts  done  (touching  the 
cause),  which  discredit.  The  rule  that  a  witness  ought  to  be  cross-examined 
as  to  contradictory  statements,  before  they  can  be  admitted  in  evidence  to 
impeach  the  credit  of  his  testimony,  has  been  extended  not  only  to  contra- 
dictory statements,  but  also  to  other  declarations  of  the  witness,  and  to 
acts  don  9  by  him  through  the  medium  of  declarations  or  words;  so  that 
if  it  is  intended  to  offer  evidence  of  former  declarations  of  a  witness,  or 
of  acts  ddnd  by  him,  touching  the  cause,  not  with  a  view, to  contradict 
his  statement  upon  oath,  but  for  the  purpose  of  discrediting  him  as  a 

(1)  Long  V.  Hitchcock,  9  C.  &  P.  619. 

(2)  Carpenter  v.  Wall,  Jl  A.  &  E.  803.    See  Pleasant  v.  State,  15  Ark.  634. 
(S)  See,  alSo,  Andrews  v.  Aekey,  8  C.  &  P.  7. 

(4)  As  to  evidence  of  partiCttlaf  instances  of  misconduct  of  the  witness  in  snoh  a  case, 
see  Bamfield  v.  Massey,  1  Camp.  460.  As  to  general  evidence  of  mlscondnot,  see  Dodd  v' 
Norris,  3  Id.  519  ;  Bate  v.  ffill,  1  C.  &  P.  100;  Verrey  v.  Watklns,  7  Id.  808. 


BEC.  in.l         Proof  of  Contradictory  Statements  in  waiting.  ,  805 

*962  corrupt  witness,  or  as  one  who  *would  corrupt  other  witnesses,(l)  in 
this  case  also  it  has  been  determined,  that  the  witness  should  be 
previously  questioned  as  to  them,  in  the  cross-examination.  This  appears 
from  an  answer  of  the  judges  to  a  question  put  to  them  by  the  House  of 
Lords,  in  The  Queen's  Case.  (2)  The  question  was  in  the  following  words : 
"  Whether,  when  a  witness  in  support  of  a  prosecution^  has  been  examined 
in  chief,  and  has  not  been  a$ked  in  cross-examination  as  to  declarations 
made  by  him,  or  acts  done  by  hini,  to  procure  persons  corruptly  to  giv,e 
evidence  in  support  of  the  prosecution,  it  would  be  competent  to  the  party 
accused  to  examine  witnesses  in  his  defense  for  the  purpose  of  proving  suph 
declarations  or  acts,  without  first  calling  back,  the  witness  to  be  examiiied 
or  cross-examined  as  to  the  fact,  whether  l;ie  ever  made  such  declarations,  or 
did  such  acts?"  Another  question  was  the  following  :  "  Whether  if  a  witf 
ness,  culled  on  the  part  of  a  plaintiff  or  prosecutor,  gives  evidence  against 
the  defendant,  and  if,  after  the  cross-examination  of  the  witness  by  the 
defendant's  counsel,  they  discover  that  the  witness,  so  examined,  has  cor- 
rupted or  endeavored  to  corrupt  another  person  to  give  false  testimony  ia 
such  cause :  the  defendant's  counsel  may  not  be  permitted  to  give  evidence 
of  such  corrupt  act  of  the  witness,  without  calling  him^back  ?"  The  judges 
were  of  opinion,  on  both  questions^  that  the  proposed  proof  could  not  be 
adduced  without  a  previous  cross-examination  of  the  witness  as  to  the 
subject  matter.  "  The  general  rule,''  said  Abbott,  C.  J.,  "  and,  the  general 
ptactiCe  is  this :  if  it  be  intended  to  bring  the  credit  of  a  witness  into  quesr 
tion  by  proof  of  anything  that  he  may  have  said  or  declared  touching  the 
cause,  the  witness  is  first  asked  upon  cross-examination,  whether  or  no  he 
has  said  or  declared  that  which  is  intended  to  be  proved." 

A  letter  written,(3)  or  a  deposition  signed  by  the  witness,(4)  may  be 
used  as  evidence  to  contradict  his  testimony;  the  letter  or  depositioa  being 
first  regularly  proved. 

Cross-examination  as  to  contradictory  written  statements.  Writing  must 
be  shown  to  witness.  The  ruleS  of  cross-examination  as  to  contradictory 
written  statements,  supposed  to  have  been  made  by  the  witness,  were  mucn 

discussed  in  The  Queen's  Case,  in  the  House  of  Lords.  On .  one 
*963     occasion,(5)  the  following  *question  was  put  to  the  judges  for  their 

opinion:  (6)  "  Whether  a  party  on  cross-examination  would  be  allowed 
to  represent,  in  the  statement  of  a  question,  the  contents  of  a  letter,  and  to 
ask  the  witness  whether  the  witness  wrote  a  letter  to  any  person  with  such 
contents,  or  contents  to  the  like  effect,  without  having  first  shown  to  the 
witness  the  letter,  and  having  asked  the'  witness  whether  the  witness  wrote 
that  letter,  and  his  admitting  that  he  wrote  such  letter?"  The  judges 
were  of  the  opinion  that  the  question  must  be  answered  in  the  negative ; 
and  the  reasons  of  their  opinion,  as  delivered  by  Abbott,  C.  J.,  were  that 
"  the  contents  of  every  written  paper  are,  according  to  the  ordinary  and 
well-established  rules  of  evidence,  to  be  proved  by  the  paper  itself,  and  by 

(1)  Att.  Gen.  v.  Hitchcock,  1  Exch.  K.  91. 

(2)  2  B.  &,B.  311 ;  Priat.  Mia.  Evid,  905.     See  Morgan  v.  Frees,  15  Barb.  N.  T.  352. 

(3)  De  Sailly  v.  Morgan,  3  Esp.  691.    See  infra,  p.  963. 
See  Bank  of  Kentucky  v.  Shier,  4  Bich.  233. 

(4)  As  to  what  is  safficient  proof  of  on  answer  in  chancery  for  this  purpose,  see  Ewer  v. 
Ambrose,  4  B.  &  C.  23.  As  to  proof  of  a  deposition  made  before  a  magistrate  in  a  summary 
proceeding,  see  K.  v.  Howe,  6  Esp.  125  ;  S.  C,  1  Camp.  461. 

And  Williams  v.  Chapman,  7  Geo.  467,  In  respect  to  a  deposition  or  sworn  statement 
of  the  witness,  it  is  not  necessary  that  he  should  be  cross-examined  in  respect  to  its  con- 
tents in  order  to  render  it  admissible  for  the  purpose  of  impeaching  him.  Clapp  t. 
Wilson,  5  Denio,  285.    Sep,  also,  Piokar^  v.  Coll.ins,  2?  Barb.  444. 

(5)  In  the  case  of  the  witness  Louisa  Dumont,  Print.  Evid.  328,  334 ;  24  N.  Y.  298. 

(6)  2  B.  &  B.  286 ;  Print.  Evid.  p.  334.  See,,  also,  3  B.  &  C.  749.  Newcomb  v.  QriswoM, 
24N.Y.  298.  .     , 
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that  alone,  if  the  paper  be  in  existence.  (1)  The  proper  course,  therefore,  is 
to  ask  the  witness  whether  or  no  that  letter  is  of  the  handwriting  of  the 
witness;  if  the  witness  admits  that  it  is  of  his  handwriting,  the  cross- 
examining  counsel  may,  at  his  proper  season,  read  that  letter  as  evidence ;  (2) 

and  when  the  letter  is  produced,  then  the  whole  of  the  letter  is  made 
*964     evidence.     One  of  the  reasons  *for  the  rule  requiring  the  production 

of  written  instruments,  is  in  order  that  the  court  may  be  possessed 
of  the  whole.  If  the  course  which  is  here  proposed  should  be  followed,  the 
cross-examining  counsel  may  put  the  court  in  possession  only  of  a  part  of 
the  conterfts  of  the  written  paper ;  and  thus  the  court  may  never  be  in 
possession  of  the  whole,  though  it  may  happen  that  the  whole,  if  produced, 
might  have  an  eifect  very  different  from  that  which  might  be  produced  by 
the  statement  of  a  part."  The  writing,  therefore,  if  in  existence  and  pro- 
ducible, ought  to  be  produced  and  shown  to  the  witness.  (3) 

Only  part  need  he  shown.  When  it  is  produced,  the  cross-examining 
counsel  may,  if  be  thinks  proper,  show  the  witness  only  a  part,  or  only  one 
or  more  lines  of  the  letter,  and  not  the  whole  of  it ;  and  may  ask  the  wit- 
ness whether  he  wrote  such  part,  or  such  one  or  more  lines.  (4) 

If  the  witness  does  not  admit  that  he  wrote  the  part  shown  to  him,  he 
cannot  be  cross-examined  as  to  the  contents  of  the  letter,  for  the  reasons 
already  given;  namely,  that  the  paper  itself  ought  to  be  produced, in  order 
that  the  whole  may  be  seen  and  the  one  part  explained  by  the  other.  (5)  If, 
on  the  other  hand,  the  witness  should  admit  that  he  wrote  the  letter,  still 
the  rule  with  respect  to  cross-examining  as  to  the  contents  is  precisely  the 

(1)  Note  599. — Ante,  of  the  text,  and  note  569.  The  same  general  mle  was  held  in 
New  York,  where  the  plaintiffin  ejectment  having  proved  his  pedigree  by  a  witness,  the 
defendant  proposed  to  prove  an  absent  will,  by  the  same  witness,  on  cross-examination, 
without  accounting  for  its  non-production  ;  and  did  so  at  the  circuit.  But  a  new  trial  was 
granted  for  that  reason  alone.  Jackson  ex  dem.  Van  Slyck  v.  Son,  2  Cain.  178;  Jackson 
d.  Van  Rensselaer  v.  Clark,  there  cited,  S.  P.  These  cases  held  that  you  are  by  no 
means  absolved  from  tlie  usual  method,  of  laying  the  foundation  for  secondary  evidence, 
because  it  conies  out  on  cross-examination.  Mitchell  v.  Hinman,  8  Wend.  667,  671,  672 
,S.  P.  ;4Ei3h  233. 

In  Ooran's  Lessee  v.  Kehoe(l  Irish  T.  B.  350),  the  defendant  insisted  on  cross-examin- 
ing the  plaintiff's  witness  to  prove  the  contents  of  a  receipt  in  the  defendant's  possession. 
Held  inadmissible.  The  paper  was  the  superior  evidence.  It  was  insisted  on  as  the 
,privilege  of  a  cross-examination.  Lord  Clonmel  denied  that.  He  said :  "  Indeed  cross- 
examination  has  gone  to  an  unreasonable  length,  but  I  have  in  general  permitted 
gentlenien  to  go  as  far  as  they  please,  because  if  there  be  sCn  honest  case  on  the  other 
side,  it  will  do  them  no  good.  But  this  receipt  was  in  the  defendant's  possession."  Id.  353. 
>  Nor  can  yon,  under  pretense  of  a  cross-examination,  be  permitted  to  give  in  evidence  an 
agreement  or  other  matter  varying  a  written  instrument,  proved  on  the  other  side,  even 
though  the  matter  were  a  part  of  a  conversation  to  which  the  other  side  has  interrogated 
the  witness.  Reichart  v.  Beidleman,  17  Serg.  &  Rawle,  41,  44.  In  this  case,  the  defen- 
dant's witness  said  the  plaintiif  admitted,  in  conversation  with  the  defendant,  a  credit 
upon  a  note  not  bearing  interest.  The  plaintiff,  on  cross-examination,  proposed  to  show 
that  the  defendant,  in  the  same  conversation,  admitted  that  the  note  was  to  carry  interest. 
Held  inadmissible.    Id. 

(2)  In  De  Sailly  v.  Morgan  (2  Esp.  691),  where  a  letter  written  by  a  witness  was  given 
in  evidence  to  contradict  the  testiniony  given  by  him  at  the  trial,  it  does  not  appear  that 
there  was  any  previous  cross-examination  as  to  statements  contained  in  the  letter.  And 
in  fact  the  letter  was  not  given  in  evidence  to  show  contradictory  statements  made  by  the 
witness.  It  was  admissible  and  adduced  for  another  purpose.  The  action  was  by  a 
schoolmaster  against  the  father  of  two  boys,  for  their  edncation  at  the  plaintiff's  school. 

-The  witness  was  an  usher  in  the  school.  He  was  asked  in  chief  (as  it  appears)  whether 
attention  was  paid  to  the  morals  of  the  boys,  and  he  answered  in  the  afflnnutivo.  The 
lette^  prodiiood  had  been  written  by  the  witness  to  another  boy  who  had  been  at  the 
school,  and  contained  several  very  immoral  passages,  and  was  therefore  admissible  not 
merely  to  contradict  the  witness,  but  to  show  that  the  plaintiff's  ground  of  action  failed 

(3)  Stamper  v.  Griffin,  12  Geo,  450. 

(4)  S.  C,  2  B.  &  B.  286 ;  Print.  Evid.  p.  335. 

(5)  De  Sailly  v.  Morgan,  2  B.  &  B.  286;  Print.  Evid.  835. 
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Bame ;  the  counsel  cannot  inquire  of  the  witness  whether  or  not  such  state- 
ments are  in  the  letter ;  the  letter  itself  must  be  read,  to  show  whether  it 
contains  such  statement. (1)  With  respect  to  the  proper  time  for  reading 
the  letter,  the  ordinary  rule  is,  that  it  shall  be  read  as  the  evidence  of  the 
cross-examining  counsel,  as  part  of  his  evidence  in  his  turn,  after  he  shall 
have  opened  his  case ;  but  if  he  suggests  to  the  court  that  he  wishes  to  have 
the  letter  read  immediately,  in  order  to  found  certain  questions  upon  the 
contents,  which  cannot  well  or  effectually  be  done  without  reading  the  letter 
itself,  in  that  case,  for  the  more  convenient  administration  of  justice,  the 
letter  is  permitted  to  be  read  at  the  suggestion  of  the  counsel ;  still,  how- 
ever, it  must  be  considered  as  part  of  the  evidence  of  the  cross-examining 
counsel,  and  subject  to  all  the  consequences  of  his  having  it  so  considered.  (2) 

Cross-examininff  as  to  lost  toriting.  The  rule,  above  laid  down,  for  cross- 
examining  a  witness  as  to  the  contents  of  a  letter  or  other  written  paper,  is 
applicable,  at  the  furthest,  only  to  a  case  in  which  the  writing  is  supposed 
to  be  in  existence.  This  appears  to  be  clear,  from  considering  the 
*965  opinion  of  the  judges,  and  the  *circumstances  out  of  which  the  ques- 
tion arose.  The  letter  written  by  the  witness,  was,  in  that  case, 
actually  in  the  possession  of  the  cross-examining  counsel,  produced  by  him, 
and  shown  to  the  witness;  the  question  referred  to  the  judges,, proceeds 
upon  the  supposition  of  the  letter  being  producible;  and  the  entire  reason- 
ing on  which  their  opinion  is  founded,'expressly  refers  to  the  case  of  an 
existing  paper.  They  held,  in  the  case  proposed,  that  the  counsel  could  not 
cross-examine  as  to  the  contents  of  a  letter,  which  was  produced  and  shown 
to  the  witness ;  because  "  the  contents  of  every  written  paper  are  to  be 
proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence." 
But  if  the  paper  be  not  in  existence,  this  reasoning  will  not  apply. 

If,  therefore,  a  letter  written  by  the  witness,  is  proved  to  have  been  lost 
or  destroyed  (in  which  case,  the  only  mode  of  contradicting  him  would  be 
by  producing  afterward  some  secondary  evidence  of  the  contents  of  the 
letter),  it  would  be  reasonable  and  proper  to  allow  the  counsel  to  cross- 
examine  the  witness  as  to  the  contents  ot  such  letter.  This,  indeed,  appears 
to  be'the  only  regular  mode  of  proceeding ;  for,  as  the  credit  of  the  witness 
may  be  afterwards  impeached  by  proof  of  the  contents  of  the  lost  letter,  no 
less  than  by  the  production  of  an  original  letter,  justice  requires  that  the 
witness  should  first  have  an  opportunity,  in  his  own  defense,  of  entering 
into  a  full  statement  of  what  he  has  written ;  and  this  statement  is  not 
inferior,  in  its  nature  as  evidence,  to  any  other  secondary  proof  of  the  con- 
tents, that  may  be  afterward  produced  to  contradict  him.  This  latter 
circumstance  distinguishes  the  case  from  that  before  mentioned,  in  which 
the  witness's  letter  was  in  the  possession  of  the  cross-examining  counsel, 
and  that  letter,  if  produced,  would  have  been  the  best,  and  as  the  judges 
.  held,  the  only  legitimitate  proof  of  its  contents. 

The  same  principle  applies  as  to  the  cross-examination  upon  the  contents 
of  a  paper  which  is  not  in  the  possession  of  the  cross-examining  party,  and 
the  production  of  which  cannot  be  procured  by  the  ordinary  method. 

Antecedent  proof  of  loss,  <bc.,  when  to  he  given.  It  may,  perhaps,  be  sug- 
gested that,  since  the  proof  of  the  loss  or  destruction  of  the  writing,  or  of 
the  fact  that  it  is  not  in  the  possession  of  the  cross-examining  party,  is 
strictly  necessary,  before  the  counsel  in  such  case  can  cross-examine  as  to 
its  contents,  the  introduction  of  such  antecedent  proof  might  occasion  great 
inconvenience,  by  disturbing  the  regular  progress  of  the  cause,  and  dis- 
tracting the  attention.     But  when  this  inconvenience  is  likely  to  be  felt'  in 


(1)  S.  ( 

(2)  Ibi 


C,  2  B.  &  B.  288 ;  Print.  Evid.  p.  337. 
Ibid. 
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any  great  degree,  it  will  be  always  in  the  power  of  the  judge,  if  he  shall 
think  proper,  either  to  admit,  in  the  first  instance,  the  witness's  statement 
of  the  contents  of  the  writing,  or  to  reserve  the  power  of  cross-examining 
as  to  its  contents,  until  the  time  has  arrived  when  the  counsel  on  the  oppo- 
Bite  side  shall  enter  upon  his  case. 

In  some  older  cases,  the  giving  such  antecedent  proof  has  been  con- 
*966  sidered  *irregular,(l)  but,  in  recent  times,  that  course  has  been 
frequently  adopted. 
Thus,  in  a  criminal  ca8e,(2)  where  it  was  proposed  to  cross-examine  a 
witness  as  to  a  statement  made  by  him  in  his  depositions  before  the  commit- 
ting magistrate,  the  depositions  having' been  lost, (3)  the  loss  was  proved, 
and  secondary  evidence  of  the  contents  of  the  depositions  was  given  before  the 
witness  was  cross-examined. (4)  So,  counsel  have  been  permitted,  during 
the  cross-examination  of  an  adverse  witness,  to  call  upon  the  opposite  party 
to  produce  a  document  which  he  has  received  notice  to  produce,(5)  or  to 
call  a  person  to  do  so,  who  has  been  served  with  a  subpoena  duces  tecum.  (6) 

Cross-examination  as  to  previous  statements,  must  show  whether  they  were 
in  writing  or  in  words.  Another  discussion  in  the  Queen's  Case,  connected 
with  this  subject,  arose  on  a  question  put  by  the  cross-examining  counsel  to 
a  witness,  which  was  as  follows  :  "  Whether  he  had  ever  represented  to  any 
person,  after  he  had  left  the  service  of  the  princess,  that  he  had  taxed  himself 
with  ingratitude  towards  a  generous  mistress?"  On  this,  the  attorney- 
general,  submitted  that  the  question  should  be  put,  whether  he  had  so 
represented  himself  in  conversation  ;  for  that,  if  the  representation  was  in 
■writing,  the  writing  itself  should  be  produced  before  the  question  could  be 
put.  After  an  argument  upon  the  point,  the  following  question  was  put  to 
the  judges :  "  Whether  counsel  in  cross-examining  are  entitled,  if  the  counsel 
on  the  other  side  object  to  it,  to  ask  a  witness  whether  he  has  made  repre- 
eentations  of  a  particular  nature,  not  specifying  in  his  question  whether  the 
question  refers  to  reprfesentations  in  writing  or  in  words."('7)  Abbott,  C.  J., 
in  delivering  the  opinion  of  the  judges,  observed,  that  they  felt  some  diffi- 
culty in  giving  a  distinct  answer  to  that  proposition,  as,  they  did  not 
remember  an  instance  of  a  question  having  been  asked  by  the  cross-examin- 
ing counsel,  precisely  in  those  words,  and  they  were  not  aware  of  any 
established  practice  distinctly  referring  to  such  a  question.  'The  lord  chief 
justice  then  adverted  to  the  rule  of  law  respecting  the  examination  of  a 
witness  as  to  a  contract  or  agreement,  in  which  case,  if  the  counsel  on  the 
one  side  were  to  put  a  question  generally  as  to  the  contract,  the  ordinary 
course  is  for  the  counsel  on  the  other  side  to  interpose  an  intermediate 
question,  whether  the  contract  referred  to  was  in  writing,  and  if  the  contract 

should  appear  to  have  been  in  wiiting,  then  all  further  inquiry  'would 
♦ge'?     be  stopped,  because  the  writing  itself  must  be  *produced.     With 

reference  to  this  established  rule  they  considered  the  question  pro- 
posed to  them,  and  were  of  opinion  that  the  witness  could  not  properly  be 
asked,  on  cross-examination,  whether  he  had  written  such  a  thing,  the  proper 
course  being  to  put  the  writing  into  his  hands,  and  ask  him  whether  it  be 
his  writing :  they  considered  also,  that  if  the  witness  were  asked  whether  he 
had  represented  such  a  thing,  they  should  direct  the  counsel  to  ask  whether 
the  representation  had  been  made  in  loriting,  or  by  words  ;  if  the  counsel 
should  ask  whether  it  had  been  made  in  xcriting,  the  counsel  on  the  other 


(1)  See  Graliam  v.  Dyster,  2  Stark.  R.  33  ;  Sideways  v.  Dyson,  Id.  49. 

(2)  R.  V.  Shellard,  B  C.  &  P.  277. 

(3)  See  supra,  p.  285. 

(4)  See  also  Davies  v.  Davies,  9  C.  &  P.  252. 

(5)  Calvert  v.  Flower,  7  C!.  &  P.  386. 

(6)  Att.  Gen.  v.  Bond.  9  C.  &  P.  189. 

(7)  2  B.  &  B.  292 ;  Print.  Evid.  p.  446. 
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Bide  would  object  to  the  question;  if  he  should  ask  whethei"  it  had  been 
made  by  woVds,  that  is,  whether  .the  witness  had  said  so  and  so,  the  counsel 
would  undoubtedly  have  a  right  to  put  that  question. 

Hides  as  to  cross-examining  from  depositions.  Connected  with  this  sub- 
ject it  may  be  observed.,  that  since  the  Prisoners'  Counsel  Act  (6  &  7  Wm. 
IV,  c.  114),  the  judges  have  laid  down  the  following  rules  of  practice  as  to 
the  cross-examination  of  witnesses  whose  depositions  have  been  returned  by 
the  committing  magistrate. (1) 

1.  "  Where  a  witness  for  the  crown  has  made  a  deposition  before  a  magis- 
trate, he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel,  be 
asked  whether  he  did  or  did  not  in  his  deposition  make  such  a  statement, 
until  the  deposition  has  been  read,  in  order  to  manifest  whether  such  state- 
ment is  or  is  not  contained  therein ;  and  such  deposition  must  be  read  as 
part  of  the  evidence  of  the  cross-examining  counsel. 

2.  "  After  such  deposition  has  been  read,  the  prisoner's  counsel  may  pro- 
ceed in  his  cross-examination  of  the  witness  as  to  any  supposed  contradic- 
tion or  variance  between  the  testimony  of  the  witness  in  court  and  his 
former  deposition  ;  after  which  the  counsel  for  the  prosecution  may  examine 
the  witness,  and,  after  the  prisoner's  counsel  has  addressed  the  jury,  will  be 
entitled  to  the  reply ;  and  in  case  the  counsel  for  the  prisoner  comments 
upon  any  supposed  variance  or  contradiction  without  having  read  the 
deposition,  the  court  may  direct  it  to  be  read,  and  the  counsel  for  the  prose- 
cution will  be  entitled  to  reply  upon  it. 

3.  "  The  witness  cannot  in  his  cross-examination  be  compelled  to  answer 
whether  he  did,  or  did  not,  make  such  a  statement  before  the  magistrate, 
until  after  his  deposition  has  been  read  and  it  appears  that  it  contains  no 
mention  of  such  statement ;  in  that  event,  the  counsel  for  the  prisoner  may 
proceed  with  his  cross-examination,  and  if  the  witness  admits  such  a  state- 
ment to  have  been  made,  he  may  comment  upon  such  omission,  or  upon 
the  effect  of  it  upon  the  other  part  of  his  testimony;  or  if  tjie  witness 
denies  that  he  made  such  statement,  the  counsel  for  the  prisoner  may  then, 

if  such  statement  be  material  to  the  matter  in  issue,  call  witnesses 
*968     to  *prove  that  he  made  such  statement.     But,  in  either  event,  the 

reading  of  the  deposition  is  the  prisoner's  evidence,  and  the  counsel 
for  the  prosecution  will  be  entitled  to  reply." 

These  rules  were  framed  in  consequence  of  the  frequency  of  objections 
started  by  counsel  after  the  passing  of  the  Prisoners'  Counsel  Act,  as  to 
trifling  variations  between  the  testimony  of  a  witness  given  upon  the  trial 
and  the  statement  taken  down  in  writing  before  the  committing  magistrate. 
They  are  not  founded,  however,  upon  any  arbitrary  regulation,  (2)  but 
appear  to  fall  strictly  within  the  principle  laid  down  in  the  Queen's  Case.; 
(3)  for  the  statements  of  the  witnesses  before  the  magistrate  being  required 
by  statute(4)  to  be  reduced  into  writing  in  the  form  of  depositions,, such 
depositions  become  the  primary  evidence  of  what  was  stated  by  the 
witnesses,  and  stand  upon  the  same  footing  as  any  other  written  documents. 

Depositions  not  to  be  shown  to  witness,  unless  put  in.  Various  attempts, 
however,  were  made  by  counsel  retained  on  behalf  of  prisoners  to  evade 
the  stringency  of  these  rules,  and  to  endeavor  to  establish  contradictions 
between  the  deposition  of  a  witness  and  his  viva  voce  testimony,  without 
putting  the  deposition  in  evidence,  and  thereby  conferring  a  right  of  reply 
on  the  prosecuting  counsel ;  in  particular,  a  practice  had  grown  up  for  the 
cross-examining  counsel  to  put  into  the  hands  of  a  witness  his  deposition 


(1)  See  7  C.  &  P.  676. 

(3)  S.^e  what  was  said  by  counsel  arguendo,  in  E.  v.  Edwards,  8  C.  &  P.  26,  37,  28. 
(3)  m  Supra,  p.  963. 
,4)  See  11  &  13  Vict.  c.  42,  §  n.tupra. 
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and  desire  him  to  read  it,  and  then  ask  him  whether  he  still  persevered  in 
the  statement  already  made  in  his  evidence  in  court  ;(1)  or,  if  the  witness 
could  not  read,  in  some  instances  the  deposition  was  permitted  to  he  read 
over  to  him  out  of  court  ;(2)  but  it  has  recently  been  decided(8)  that  such 
a  course  is  improper  and  will  not  be  permitted ;  and  that  the  proper  course 
is  to  read  the  deposition  over  to  the  witness  at  the  time,  and  then  cross- 
examine  upon  it,  or  to  put  it  in  afterwards  as  evidence  for  the  prisoner.  (4) 
In  another  recent  case,  (5)  the  counsel  for  the  prisoner  proposed  to  put 
into  the  hands  of  a  witness  his  depositions  taken  before  the  magistrates, 
and  to  ask  him  whether  he  recollected  certain  facts  when  he  was  before  the 
magistrates,  with  a  view  to  cross-examine  him  as  to  those  facts ;  not,  as  was 

said,  to  establish  a  contradiction  between  his  statement  before  the 
*969     *  magistrates  and  his  evidence  on  the  trial,  but  merely,  to  test  the 

strength  of  his  recollection.  The  case  had  been  tried  twice  before, 
the  jury  on  both  occasions  having  been  discharged.  On  the  first  trial, 
Coltman,  J.,  though  with  great  hesitation  and  reluctance,  allowed  the 
course  to  be  adopted,  the  counsel  for  the  prosecution  not  pressing  the  objec- 
tion to  it.  On  the  second  trial,  Rolfe,  B.,  permitted  the  same  course  to  be 
adopted  upon  the  authority  of  what  had  been  done  by  Coltman,  J. ;  though 
his  Lordship  said  he  thought  the  question  absurd,  as  it  was  not  possible 
for  any  one  to  say  what  he  had  recollected  on  a  former  occasion,  but  that 
the  answer  might  be  taken  for  what  it  was  worth.  On  the  third  trial,  Pat- 
teson,  J.,  however,  said  that  nothing  could  be  more  absurd,  and  he  would 
not  permit  it,  as  he  would  not  allow  that  to  be  done  indirectly  which 
could  not  be  done  directly. 

What  witness  may  he  asked  as  to  former  statements.  In  pursuance  of 
these  rules,  counsel  will  not  be  permitted  to  ask  a  witness  on  cross-exami- 
nation, in  general  terms,  whether  he  has  always  told  the  same  story  ;  but 
the  question  must  be  qualified  by  adding,  "  except  when  you  were  before 
the  magistrate,"  or  "the  coroner,"  as  the  case  may  be.(6)  But  the  judges 
themselves  are  not  bound  by  these  rules,  and  will,  if  the  justice  of  the  case 
appears  to  require  it,  look  at  the  depositions  wliile  a  witness  is  giving  his 
evidence,  and  question  him  as  to  any  discrepancy  between  them  and  his  evi- 
dence as  given  in  court.  (7) 

Statements  on  which  witness  may  be  contradicted  must  be  material  to 
issue.  Having  considered  the  first  proviso  to  the  rule  under  consideration, (8) 
namely,  that  before  a  witness  is  contradicted  as  to  previous  statements 
made  by  him,  he  must  be  cross-examined  as  to  those  statements,  and  having 
pointed  out  the  manner  in  which  such  cross-examination  is  to  be  conducted ; 
It  is  proposed  now  to  consider  the  second  proviso,  namely,  that  the  state- 
ments as  to  which  the  witness  can  be  contradicted  must  be  material  to  the 
question  in  issue.  (9) 

(1)  See  the  statement  laid  before  the  judges,  by  I^arke,  B.,  2  Den.  Cr.  Ca.  Res.  247.  Sea 
also  R.  V.  Edwards,  8  C.  &  P.  26,  31. 

(2)  In  R.  V.  Russell  (Liverpool  Sum.  Ass.  1842),  a  trial  for  child  murder.  Lord  Denman, 
C.  J.,  would  not  permit  this  course  to  be  adopted. 

(3)  R.  V.  Ford,  2  Den.  Cr.  Ca.  Res.  245. 

(4)  By  Lord  Campbell.  C.  J.,  Id.  248. 

(5)  li.  V.  Newton,  Sliropshire  Spring  Ass.,  21  March,  1850. 

(6)  R.  V.  Holden.  8  G.  &  P.  006 ;  R.  v.  Shellard,  'J  Id.  277. 

(7)  By  Littledale,  J.,  with  the  approbation  of  Coleridge,  J.,  in  R.  v.  Edwards,  8  C.  &  P. 
20.  In  R.  V.  Holden,  (ut  supra).  Patteson,  J.,  however,  ref&sod  to  adopt  this  course,  say- 
ing to  the  prisoner's  counsel,  "  I  shall  not  break  the  law,  and  you  must  not." 

(8)  Supra,  p.  958. 

(U)  See  what  is  said  on  this  point  by  Parke,  B.,  in  Crowley  v.  Page,  70.  &  P.  791,  tvpra, 
p.  080. 

The  case  of  Patchin  v.  The  Astor  Mutual  Ins.  Co.  (3  Kernan  N.  Y.  268),  presented  the 
question  whether  a  certain  steamer  was  seaworthy  or  not ;  and  one  of  th&  plaintiff's  wit- 
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What  statements  are  material.  This  'brancli  of  the  rule  was  fully  recogr 
*970  nized  in  the  late  case  of  The  "iAttorney-General  agt.  Hitehoo.ck,(l) 
,  where  the  question  was  fully  discussed  as  to  what  matters  were  to 

De  considered. material  to  the  issue,  and  what  were  merely  collateral  thereto, 
as  to  which  latter  the  witness  could  not  be  contradicted. 

Pollock,  C.  B.,  in  that  case,  stated(2)  that  the  test  whether  the  matter  is 
collateral  or  not,  is  this  :  if  the  answer  of  a  witness  is  a  matter  which  the 
cross-examining  party  would  be  allowed  on  his  part  to  prove  in  evidence; 
if  it  have  such  a  connection  with  the  issue  that  such  party  would  be 
allowed  to  give  'it  in  evidence^^then  it  is  a  matter  in  which  the  witness 
may  be  contradicted.  "  Or  it  may  ,be  as  well  put,"  added  his  Lordship, 
"or  perhaps  better,  in  the  language  of  my  brother  Alderson  (during  the 
argument),  that,  if  you  ask  a  witness  whether  he  has  said  so  and  so,  and 
the  matter  he  is  supposed  to  have  said  would,  if  he  had  said  it,  contradict 
any  other  part  of  his  testimony,  then  you  may  call  another  witness  to 
prove  that  he  had  said  so,  in  order  that  the  jury  may  believe  the  account 
of  the  transaction  wliich  he  gave  to  that  other  witness  to  be  the  truth|, 
and  that  the  statement  he  made  on  oath  in  the  witness  box  is  not  true." 
Alderson,  B,,  himself,  laid  down  the  rule  thus:(3)  "A  witness  may  be 
asked  any  question,  which,  if  answered,  would  qualify  or  contradict  some 
previous  part  of  that  witness's  testimony,  given  on  the  tsial  of  the  issue ; 
and  if  that  question  is  so  put  to  him  and  answered,  the  opposite  party  may 
then  contradict  hini,  and  for  this  simple  reason,  that  the  contradiction 
qua,lifies  or  contradicts  the  previous  part  of  the  witness's  testimony,  and  so 
removes, it,  It  is  true  the  effect  of  the  contradiction  is  something  beyond 
that,  as  tending  to  show  that  no  part  of  the  witness's  testimony  can  be 
relied  on  ;  but  the  effect  would  be  the  same,  if  the  question  had  been 
answered  iri-the  affirmative.  Now  the  question  is  this,  can  you  ask  a 
witness  as  to  what  he  is  supposed  to  have  said  on  a  previous  occasion? 
You  may  ask  him  as  to  any  fact  material  to  the  issue ;  and  if  he  denies  it, 
you  may  prove  that  fact,  as  you  are  at  liberty  to  prove  any  fact  material  to 
the  issue;  and  in  that  case,  though  it  may  not  be  thought  necessary 
to  put  the  question  previously  to  the  witness,  yet  it  would  be  but  just  to 
do  so." 

Where  contradiction  permitted.  Some  instances  will  now  be  given  of 
what  have  been  considered  material  or  immaterial  questions  upon  which  a 
witness  might  be  contradicted. 

On  the  trial  of  Lord  Stafford,  (4)  proof  was  admitted  on  the  part  of 
*971     the  *prisoner,  that  Dugdale,  one  of  the  witnesses  for  the  prosecution, 
had  endeavored  to  suborn  witnesses  to  give  false  evidence. (5) 

Usinc/  reoe^igeful  language  against  the  adverse  party.  It  is  not  irrelevant, 
on  the  trial,  of  a  prisoner,  to  inquire,  in  cross-examining  a  witness,  whetheJ', 
in  consequence  of  being  charged  with  robbing  the  prisoner,  he  had  not  said 

nesses,  who  was  the  engineer  on  board,  testified  tliat  slie  was  perfectly  safe,  &c. ;  and  on 
his  cross-examination,  denied  liaving  said,  directly  after  tlie  explosion,  causing  great  loss 
of  life,  '•  My  God  I  is  it  possible  that  so  many  lives  should  be  lost,  when  $500  expended 
,on  those  water  jaoliets  would  have  saved  the  whole,"  or  of  expressing  that  idea.  And  the 
defendant  then  oflFered  to  prove  that  he  had,  in  referring  to  the  cause  of  the  disaster, 
used  those  words ;  and  this  evidence  being  rejected,  a  new  trial  was  ordered.  See  also 
Chapman  v.  Broolfs,  31  N.  Y.  75,  and  j)0«t  p.  97fl. 

(1)  1  Exch.  R.  91. 

(8)  1  Exch.  K.  99. 

(8)  Id.  102. 

(4)  7  How.  St.  Tr.  1400 ;  and  Morgan  v.  Frees,  15  Barb.,  353 ;  Newton  v.  Harris,  3 
Seld.  345. 

(5)  But  see  Harris  v.  Tippet,  2  Camp.  637.  infra,  p.  972. 


812  Of  tKe  Rules  for  the  EMmination  of .  W&nesses.  [Ch.  x. 

that  he  would  be  revenged 'upon  him ;  and,  if  the  witness  deny  having  used 
Buch  a  threat,  evidence  may  be  given  to  contradict  him.(l)'   ,      i    ,  i-    ' 

Connectlo)i  of  witness  with  the  party  calling:  In  the  case  Of  Thomas  agt. 
David,(2)'  in  an  action  on  a  promissory  pdte,  the  execution  of  which  by  the 
defendant  was  disputed,  a  female  servant  of  the  plaintiff,  who  ^jppeared  oil 
the  note  to  be  the  attesting-  witness  to  the  defendant's  signature,  was  (sailed 
as  a  witness  for  the  plaintiff;  being  asked,  in  cross-examination,  whether 
she  did  not  constantly  sleep  in  the  same  bed  with  him,  she  denied  the  fact. 
It  being  then  proposed  to  call  a  witness  to  prove  the  fact,  the  counsel  on  the 
other  side  objected  that  the  effect  of  such  evidence  would  be  only  to  contra- 
dict, the  witness  on  a  collateral  point ;  but  Coleridge,  J.,  is  reported  to  have 
paid,  "  Is  it  not  material  to  the  issue  whether  the  niaterial  witness,  who  comes 
to  support  the  plaintiff's  case,  is  liis  kept  mistress?  If  the  question  had 
been,  whether  the  witness  had  walked  the  streets  as  a  common  prostitute,  I 
think  that  would  have  been  collatei-al  to  the  issue,  and  that,  if  the  witness 
had  denied  such  a  charge,  she  could  not  have  been  contradicted ; (3)  but 
here  the  question  is,  whether  the  witness  had  conti;acted  such  a  relation  with 
the  plaintiff  as  might  induce  her  the  more  readily  to  conspire,  with  him  to 
support  a  forgery, — just  in, the  same  way  as  if  She  was  the  sister  or  daugh- 
ter of  the  plaintiff,  and  had  denied  the  fact."  The  evidence  was  accordingly 
admitted. 

Where  the  question  turned  on  the  consideration  that  passed  for  discount- 
ing a  bill  on  which  the  action  was  brought,  Lord  Tenterden,  C.  J.,  held  that 
what  a  witness  said  on  a  former  trial  between  the  same  parties  respecting 
another  bill,  which  was  discounted  at  the  same  time  ahd  under  the  samfe 
circumstances,   was  not  a  collateral  matter;  (4) 

*972  *  WTiere  contradiction,  not  permitted.  It  has  been  ruled,  that  an 
inquiry  of  a  witness  in  cross-examination,  whether  he  had  not 
attempted  to  dissuade  another  witness,  examined  on  the  other  sid«,  from 
being  present  at  the  trial,  is  so  far  immaterial  to  the  issue,  that  if  the  wit- 
ness answer  in  the  negative  (namely,  that  he  never  made  such  an  attempt)^ 
evidence  to  contradict  him  on  that  point  would  not  be  admissible.  (5)  Yet 
certainly  it  might  be  of  great  importance  in  some  cases,  especiallly  where 
there  is  a  striking  discrepancy  between  the  evidence  of  the  two  witnesses, 
to  show  that  the  one  has  been  guilty  of  a  dishonest  and  corrupt  attempt  to 
seduce  the  other  from  appiearing  at  the  trial ;  and  it  seems  strictly  relevant 
to  the  matters  in  issue  and  to  the  whole  cause,  and  it  may  sometimes  be 
necessary  for  the  discovery  of  truth.  (6)  If  it  were  proved,  in  cross-exami- 
nation, that  the  defendant  himself  had  induced  the  witness  to  make  such  a 
dishonest  attempt  upon  the  most  material  witness  on  the  other  side,  that 
sureljr  would  be  very  much  like  an  admission  by  the  defendant  of  the  truth 
and  justice  of  the  plaintiff's  claim. 

In  the  case  of  The  Attorney-General  agt.  Hitchcock,  (7)  which  w'as  an 
information  under  the  revenue  laws,  a  witness  who  had  given  material  evi^ 
dence  as  to  the  fact  in  issue,  was  asked  on  cross-examination  whether  he 
had  not  said  that  the  officers  of  the  crown  had  offered  him  a  bribe  to  give 

(1)  R.  V.  Yewin,  2  Camp.  688,  n. 

Bixby  V.  State,  15  Ark.  895  ;  Titus  v.  Ash.  4  Foster  (N.  H.)  819  ;  Starks  v.  Tha  People, 
6  Denio  R.  108 ;  Newton  v.  Harris,  2  Selden  B.  345. 

(2)  7  C.  &  P.  350.  See  these  last  three  cases  explained  and  commented  on  by  Pollock, 
C.  B.,  1  Exch.  R.  100, 101,  and  by  Alderson;  B.,  Id.  103,  103.  See,  also,  R.  v.  St.  Georse,  9 
C.  &  P.  189.  ^ 

(8)  State  V.  Randolph,  24  Conn.  3Gs  ;  Clapp  v.  Wilson,  5  Denio,  285. 

(4)  Meagoe  v.  Simmons,  3  C.  &  P.  76. 

<5)  By  LaWrenee,  J.,  in  Harris  v.  Tipftet,  3  Camp;  637. 

(6)  See  Lord  Stafford's  Case,  7  How.  St.  Tr.  1400,  smra,  p.  970. 

(7)  1  Exch.  R.  91. 
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that  e-indence;  he  ^denied  that  he  bad  ever  said  so;  and  it  was  held  that 
evidence  was  inadmissible,  to  ■  contradiqt  him  !  upon  this  point  by  showing 
that  he  had  made  such  a  statement. 

,  The  ojiinioni' of  a  witness,' called  by  the  defendant,  as  to  the  defendant's 
chanceof  success,  or  the  merits  of  his  dbfense, 'is  not- matter  on  which  he 
caabe  afterwardsi  contradictedj.if  he  denies  the  statement  imputed  to  him. 
(1)  The  rule  might  be  otherwise  if  he.  had  expressed,  beyond  mere  opinion, 
ill-will  against  the  opposite  party,  or  excess  of  zeal  as  a  witness. 

Re-examihdtion  as  to  former  statements:  As  to  the  object  of  cross-exam 
iriihg  a  witness  respecting  a  former  statement,  supposed'to  have  been  made 
by' him,  is  to  impeach  the  truth  and  credit  of  his  testimony,  so,  on  the  other 
hand,  the  object  of  the  examination  is  to  give  him  an  opportunity  of  show- 
ing the  consistency  of  his  statements,  and  of  vindicating  his  character. 
Upon  this  subject,  it  is  material  to  consider  hbw  far  the  witness  may  be 
re-examined  as  to  other  parts  of' the  same  Statement.  If  that  which  the 
witness  has  stated,,  in  answer  to  the  question  on  his  cross-examination,  arose 
out  of  the  inquiries  of  the  person  with  whom'  he  had  the  conversa- 
*973  tion,  the  witness  may  be  asked  *in  the  re-examination  what  those 
inquiries  were.  He  may  also  be  asked  what  induced  him  to  give 
to  that  person  the  account  which  he  has  stated  in  the  cross-examinatioD.(2) 
The  general  rule  is  that  counsel  have  a  right,  upon  reexamination  to  ask 
all  questions  which  maybe  proper  to  draw  forth  an  e,xplanation  of  the  sense 
and  meaning'  of  the  expressions  used  by  the  witness  on  cross-examination, 
if  they  be  in  themselves  doubtful,  and  also- an  explanation  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions ;  he  has  no  right  to 
go  further,  and  to  introduce  tnatter  new  in  itself,  and  not  suited  to  the  pur- 
pose of  explaining  either  the  expressions  or  the  motive  of  the  witness.  And 
as  many  things  may  pass  in  one  and  the  same  conversation  relating  to  th© 
subject'  of  the; conversation,  which  yet  do  not  relate  to  his  motive,  or  to 
the  meaning  of  his  expressions,  the  counsel  are  not  entitled  to  re-examina 
to  such  parts  of  the  conversation.  (3)  , 

A  distinction  was  made  on  one  occasion(4)  between  a  conyersation  which 
a  witness  may  have  had  with  &' party  to  the  suit,  and  a  conversation  with  a 
third  person ;  and  in  the  former  case  the  right  of  re-examination  was  snp^ 
posed  to  extend  to  all  matters  forming  part  of  the  same  conversation,  though 
not  connected  with  the  subject  of  cross-examination,  provided  it  related  to 
the  subject  matter  of  the  suit.  But  this  distinction  has  since  been  held  to  be 
untenable.  (5)  This  subject,  however,  has  been  fully  discussed  in  a  former 
portion  of  this  work.(t5) 

He-examination  as  to  objectionable  evidence  in  cross-examination.  In  gen- 
eral, if  a  witness  on  cross-examination  voluntarily  give  inadmissible  evi- 
dence, it  will  not  be  inserted  in  the  judge's  notes,  nor  can  it  be  treated  as 
evidence  in  the  eaiuse;  for  an  adverse  witness  cannot  obtrude  evidence 
against  a  party  on  cross-examination^  which  he  could  not  give  in  chief;  but 
if  a  party  choose  to  cross-examine  the  witness  as  to  inadmissible  facts,  the 
other  party  is  entitled  to  re-examine  him  as  to  evidence  so  given.  (7) 

Former  consistent  statements^  not  evidence  in  reply,  as  cor^rmatiori^ 
Chief  Baron  Gilbert  was  of  opinion,  that  the  party  who  called  the  witness 
against  whom  contradictory  statements  have  been  proved,  might  show  that 

(1)  Elton  V.  Larkins,  5  C.  &  P,  385.    See  also  Holmes  v.  Anderson,  18  Barb.  N.  Y.  420. 

(3)  See  the  Queen's  Case,  3  B.  &  B.  394  ;  Print.  Evid.  453,  454. 
.  (3)  B7  Abbott,  C.  J.,  in  The  Queen's  Case,  2  B.  &  B.  297. 

(4)  Ibid. 

(5)  Prince  v.  Samo,  7  A.  &  E.  627. 

(6)  Ante,  Vol.  I,  Chap.  8,  Sect.  10. 

(7)  Blewett  v  J?regonning,  3  A.  &  E.  584. 
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he  affirmed  the  same  thing  before  on  other  occasions,  and  that  he  is 
*974     still  consistent  with  himself.  (1)    This,  however,  has  been  doubted,  *and 

with  good  reason.  Mr.  Justice  BuUer  lays  it  down,  that  such  evi- 
dence is  clearly  not  admissible  in  chief,  and  it  seems  doubtful,  he  adds, 
whether  it  is  so  in  reply. (2)  And  Eyre,  C.  J.,  is  represented  as  haying 
rejected  such  evidence,  even  when  offered  on  behalf  of  a  defendant,  in  a 
prosecution  for  perjury. (3)  It  may  be  observed  on  this  kind  of  eVidencie 
m  general,  that  a  representation  without  oath  can  scarcely  be  considered  as 
any  confirmation  of  a  statement  upon  oath.  It  is  the  oath  that  confirms, 
and  the  bare  assertion  that  requires  confirmation.  The  probability  is,  that 
in  almost  every  case  the  witness  who  swears  to  certain  facts  at  the  trial  has 
been  heard  to  assert  the  same  facts  before  the  trial ;  and  it  is  not  so  much 
in  support  of  his  character,  that  he  has  given  at  other  times  the  same 
account,  as  it  would  be  to  his  discredit,  that  he  should  ever  have  made  one 
different.  The  imputation  on  his  veracity  results  from  the  fact  of  his  having 
contradicted  himself,  and  this  is  not  in  the  least  controverted  or  explained 
by  the  evidence  in  question. 

If  a  witness  has  made  a  statement  a  dozen  times  in  one  way,  and  a  dozen 
times  another  way  directly  contrary,  the  only  inference  must  be,  that  he  is 
utterly  destitute  of  all  title  to  credit.  In  one  point  of  view,  however,  a 
former  statement  by  the  witness  appears  to  be  admissible '  in  confirmation 
of  his  evidence;  and  that  is,  where  the  counsel  on  the  other  side  impute  a 
design  to  misrepresent  from  some  motive  of  interest  or  relationship :  in 
that  case,  perhaps,  in  order  to  repel  such  an  imputation,  it  might  be  proper 
to  show,  that  the  Witness  made  a  similar  statement  at  a  time  when  the  sup- 
posed motive  did  not  exist,  or  when  motives  of  interest  would  have 
prompted  him  to  make  a  different  statement  of  the  facts. 

*975  *  Character  of  attesting  witness  deceased.  If  an  attesting  witness  to 
a  will  or  deed  impeach  its  validity  on  the  ground  of  fraud,  and  accuse 
other  subscribing  witnesses,  who  are  dead,  of  being  accomplices  in  the 
fraud,  the  party  claiming  under  the  instrument  may  give  evidence  of  their 
general  good  character :  for,  if  living,  they  might  be  produced  as  witnesses, 
and  their  character  might  then  be  the  subject  of  examination ;  and,  after 

(1)  Gilb.  Ev.  135  ;  Hawk.  P.  C.  b.  2,  o.  46,  §  48.  And  sea  Lutterel  v.  Keynell,  1  Mod. 
283  ;  and  Sir  J.  Friend's  Case,  13  How.  St.  Tr.  33.  See  also  Harrison's  Case,  13  Id.  861 ; 
in  wliich  case  this  confirmatory  evidence  was  offered  in,  chief; — wliicli  would  not  now  be 
allowed  ;  Smith  v.  Stickney,  17  Barb.  489.  ■ 

(2)  B.  N.  P.  291.  And  see  R.  v.  Parker,  3  Doug.  242,  344,  where  Buller,  J.,  laid  down : 
"  It  is  now  settled  that  what  a  witness  said  not  upon  oath  would  not  be  admitted  to  con- 
firm what  he  said  upon  oath." 

See.  also.  Smith  v.  Stickney,  17  Barb.  (N.  Y.)  489  ;  March  v.  Harrall,  1  Jones'  Law  (N. 
C.)  339 ;  and  Robb  v.  Hackloy,  23  Wend.  50. 

r  (3)  So  said  by  Lord  Redesdale,  in  the  Berkeley  Peerage  Case,  5th  June,  1811.  The 
occasion  of  the  discussion  which  took  place,  was  as  follows:  One  of  the  peers  inquired  of 
a,  witness,  who  had  been  cross-examined  and  re-examined,  as  to  statements  made  by  Lady 
Berkeley  on  a  former  occasion,  respecting  her  supposed  marriage.  Tlie  solicitor-g^ner^ 
suggested  to  the  committee,  whether  this  was  the  regular  course  of  proceeding,  and 
Btated  what  he  conceived  to  be  the  general  rule  upon  the  subject.  The  admissibility  of 
the  former  statements  was  then  much  discussed.  After  the  ar^tuments  of  counsel  on  both 
Bides,  Lord  Redesdale  said  he  had  always  understood  that,  for  the  i)urpose  of  impugning 
the  testimony  of  a  witness,  his  declaration  at  another  time  might  be  inquired  into,  but 
not  for  the  purpose  of  confirming  his  evidence.  And  tlie  Lord  Chancellor  expressed  his 
decided  opinion  that  this  was  the  true  rule  to  be  observed  by  the  counsel  in  the  cause ; 
but  considering  the  house  as,  in  some  degree,  standing  both  in  the  situation  of  the  counsel 
far  the  claimant  and  of  the  counsel  against  the  claimant,  he  was  of  opinion  that  the 
question  might  be  properly  aSked  by  the  house,  though  it  could  not  be  asked  by  the  coun- 
sel on  one  side ;  but  with  respect  to  the  answer  to  the  question,  it  might  be  the  question 
of  future  consideration,  whether  it  ought  to  stand  upon  the  minutes  as  evidence.  The 
question  respecting  the  former  representations  of  Lady  Berkeley  was,  therefore,  repeated 
by  one  of  the  Lords,  and  the  answer  entered  among  the  minutes,  subject  to  future 
revision.    MS.  » 

V 
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their  death,  an  opportunity  ought  to  he  given  to  show  what  credit  is  to  be 
attached  to  their  attestation.  (1)  The  only  mode  left,  in  such  a  case,  of 
doing  justice  to  the  person  impeached,  is  by  inquiring  into  his  general 
character. 

In  the  common  case,  where  a  witness  for  the  plaintiff  asserts  one  thing, 
and  a  witness  for  the  defendant  asserts  another,  and  direct  fraud  is  not 
imputed  to  either,  evidence  to  general  character  is  not  admissible.  (2) 

(1)  Doe  d.  Walker  v.  Stevenson,  3  Esp.  284 ;  Doe  d.  Stevenson  v.  Walker,  4  Id.  50,  cited 
and  approved  in  1  Camp.  210  ;  Provis  v.  Keed,  5  Bing.  435.  But  it  seems  tliat  evidence 
of  statements  made  by  a  deceased  witness  is  not  admissible,  either  for  the  purpose  of 
supporting  or  impeaching  his  character ;  not  even,  with  respect  to  the  latter  point,  if  the 
statement  amount  to  a  confession  of  forgery  of  the  instrument  in  question.  See  Stobart 
V.  Drvden,  1  M.  &  W.  615. 

It  may  be  shown  that  the  impeaching  witness  has  had  a  quarrel  with,  or  is  hostile  to, 
the  person  whom  he  is  called  to  impeach.  Lonar  v.  Lamkin,  9  Gush.  3G1.  And  the 
impeaching  witness  may  be  himself  impeached.  Stirks  v.  The  People,  5  Denio  K.  106. 
See  Taylor  v.  Smith,  16  Geo.  7. 

(2)  Durham  (Bishop)  v.  Beaumont,  1  Camp.  207. 

Note  600. — The  doctrine  that  a  witness  may  be  impeached  by  showing  that  he  has 
before  made  contradictory  statements  [ante,  of  the  text),  has  been  extended  to  a  deceased 
subscribing  witness  whose  handwriting  is  proved  to  verify  an  instrument.  His  statements 
may  be  received,  to  show  that  a  deed  witnessed  by  him  was  a  forgery  (per  Bailey,  J.,  in 
Doe  ex  dem.  Sutton  v.  Ridgway,  4  Barn.  &  Aid.  5.1) ;  or  that  it  was  ante-dated  (M'Elwee 
v.  Sutton,  2  Bail.  128) ;  or  that  he  had  made  affidavit  of  that  fact.  Id.  And  see  ante, 
note  596,  that  such  a  witness's  general  character  may  be  assailed. 

The  general  doctrine  that  such  contradictions  may  be  interposed,  with  respect  to  other 
witnesses,  is  recognized  by  numerous  cases,  of  which  we  shall  cite  a  few.  Post,  of  the 
text ;  Wright's  Lessee  v.  Deklyne,  1  Peters'  C.  C.  Rep.  203  ;  Hauxhurt's  Case,  2  Ch.  Rec. 
33  ;  Marvin  v.  Keeler,  5  Conn.  Rep.  271 ;  Lamb  v.  Stewart,  2  Hamm.  Rep.  230 ;  Maxwell 
V.  Hardy,  8  Pick.  560 ;  People  v.  Watts,  1  Wheel.  Cr.  Cas.  52 ;  Lamalere  v.  Caze,  1  Wash. 
C.  C.  Rep.  413  ;  Shields  v.  Cunningham,  1  Blackf.  Rep.  86  ;  Baylor  v.  Smithers,  1  Monroe, 
6,  7 ;  per  Cheves,  J.,  in  State  v.  Alexander,  2  Rep.  Const.  Ct.  174 ;  Commonwealth  v. 
Eberle.  3  Serg.  &  Rawle,  9  ;  Moyes  v.  Brumeaux,  3  Yeates,  30 ;  Perry  v.  Smith,  4  Yerg. 
323  ;  Stable  v.  Spohn,  8  Serg.  &  Rawle,  317  ;  State  v.  M'Leod,  1  Hawks.  344. 

That  the  subject  matter  of  the  contradiction  must  be  relevant,  see  ante,  note  581.  See, 
also,  ante,  note  594,  and  note  596,  in  each  of  which  the  .subject  of  relevancy  is  slightly 
noticed. 

You  may  discredit  the  witness  of  the  opposite  party,  though  you  called  him  to  prove  a 
distinct  fact  on  your  side.  Sawrey  v.  Murrell.  2  Hayw.  397  But  see  Den  ex  dem.  New 
comb  V.  Dowuam,  1  Green.  135,144,  147,  that  you  cannot  object  to  his  competency  to  testify 
farther  upon  the  very  fact  which  you  called  him  to  prove,  and  which  you  did  prove  by 
him,  knowing  his  incompetency.  A  witness  produced  to  impeach  a  will  for  mental  imbe- 
cility of  the  testator,  mny  be  cross-examined  whether  he  did  not  accept  a  devise  under  it. 
Irish  v.  Smith,  8  Serg.  &  Rawle,  573.  So  the  former  declarations  of  a  witness  may  be 
given  in  evidence,  to  show  that  he  does  not  now  tell  the  whole  truth.  Stable  v.  Spohn, 
8  Serg.  &  Rawle,  317.  And  where  it  turns  out  that  a  witness's  testimony  is  corruptly 
false  in  any  particular,  it  should  be  entirely  disregarded  by  the  jury.  The  State  v. 
*976  Jim,  1  Dev.  508.  Held,  where  the  witness's  character  was  impeached,  being  *wholly 
unsupported,  and  beside,  she  had  been  guilty  of  a  material  variance  between  what 
she  now  swore  and  what  she  swore  on  a  former  trial  of  the  same  cause.  Id.  And  see 
ante,  note  590,  S.  P.  To  the  cases  there  cited  may  be  added  The  Nereide,  9  Cranch, 
416,  417. 

A  witness's  credibility,  being  seriously  impeached  by  written,  or  other  plain  deliberate 
contradictory  statement  by  him,  and  not  supported,  ought,  it  would  seem,  to  be  entirely 
rejected.    Ante,  note  194.  Vol.  I,  p.  712. 

It  should  be  remembered,  however,  that  a  witness  cannot  be  called  to  show  that  another 
■witness  has,  on  a  former  occasion,  given  an  opinion  inconsistent  with  what  the  facts  now 
sworn  to  by  him  will  warrant.  The  witness  sought  to  be  impeached  was  a  broker,  testify- 
ing in  an  action  on  a  policy  of  insurance.  He  was  the  broker  who  negotiated  the  policy 
for  the  plaintifif,  and  now  stated  as  a  witness  for  the  defendant,  that  a  material  disclosure 
was  omitted  which  was  calculated  to  avoid  the  policy.  On  cross-examination,  he  denied 
having  before,  and  shortly  after  the  policy  was  effected,  given  an  opinion  that  the  under- 
writers hald  not  a  leg  to  stand  on,  which  the  plaintiff  offered  to  contradict,  by  proving  that 
he  had  said  so.  Tindal,  C.  i.  :  "  It  seems  to  me  hardly  to  come  within  the  rule  relating 
to  a  matter  directly  connected  with  the  issue.  If  there  had  been  any  contradiction 
of  the  broker's  assertion  of  a  matter  pf  fact,  as  to  whether  he  had  or  had  not  made  the 
communication,  it  might  have  been  received.    But  this  is  only  a  contradiction  on  a  matter 
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of  judgment,  and  I  think  it  not  reBeivable."  Elton  v.  Larkins,5,  Carr.  &  Payne,  385.  See 
B.  C,  ante,  note  581,  with  a  remark  upon  it.  It  is  otherwise,  however,  where  the  testi- 
mony itself  is  mere  matter  of  opinion  ;  as  where  a  Witness  had  given  his  opinion  for  the 
jilaintiff  in  favor  of  a  high  value  upon  property,  he  was  cross-examined  whether  he  had 
not  himself,  while  owner,  offered  it  for  less ;  and  denying  this,  a  witness  being  called  to 
contract  him,  this  was  held  right.  Daniels  v.  Conrad,  4  Leigh,  401,  405.  A  fortiori,  If  he 
had  sworn  to  a  less  value  on  a  former  trial.    Per  Tucker,  President,  Id.  405,  406.      r 

The  former  statement  may  be  by  letter,  or  an  indorsement  on  a  note  (Baker  v.  Amoldr 
2  Cain.  R.  279  ;  De  Sobrey  v.  Terrier,  3  Harr.  &  John.  91) ;  and  the  jury  must  say  to  which 
the  greater  credit  is  due,  the  letter  or  indorsement,  or  the  oath  (Baker  v.  Arnold,  3  Cain.  R. 
279) ;  or  thecontradietion.may.be  by  deposition.    Lamalere  v.  Caze,,l  Wash.  C.  C.R.  413. 

But  though  the  deposition  adduced  to  contradict  and  discredit  the,  witness  purported  to 
have  been  officially  taken  in  a  judicial  proceeding  before  a  justice  of  the  peace,  yet  held 
that  it  could  not  be  read  merely  on  proving  that  he  was  a  justice.  His  signature  should 
have  been  Shown.  Hagaman  v.  Stafford,  3  Blackf.  351.  And  not  only  so,  but  the  depo- 
sition should  be  clearly  identified  as  the  one  taken  before  the  magistrate.  Mitchell  v. 
Hinman,  8  Wend.  667,  671,-  678.  And  see  People  v.  Watts,  1  Wheel.  Cr.  Gas.  53.  Sea 
also  Roget's  Case,  iN.  Y,  Gen.  Sess.-Radcliff,  Mayor,  presiding.  May,  1817,  2  C.  H.  R.  61, 
and  Bellinger  v.  The  People,  and  State  of  Connecticut  v.  De  Wolf;  infra.  When  proved, 
it  does  not  follow  that  the  whole  is  to  be  read,  but  only  such  parts  as  go  to  contradict  the 
present  testimony.  Carmichael's  Case,  N.  Y.  Gen.  Sess.,  Radcliff;  Mayor,  presiding,  Feb- 
ruary, 1816,  1  G.  H.  K.  33,  35;  In  one  case,  the  court  refused  altogether  to  hear  it ;  but. 
for  what  reason,  does  not  appear.  People  v.  Watts,  1  Wheel.  Cr.  Gas.  53,  54.  A  deposi- 
tion in  chancery  was  received;  and  to  prove  the  deposition,  an  examined  copy  held 
Bufflcieut.  Highfield  v.  Peake,  1  Mood.  &  Malk.  109.  Aoad  so,' semble,  would  an  office 
copy,  if  the  issue  on  trial  were  one  ordered  by  chancery,  for  then  it  might  be  taken  as 
coming  out  of  the  same  court  where  the  cause  is.  Id.  111.  (The  attention  of  the  witness 
must  be  first  called  to  the  alleged  inconsistent  declarations,  out  of  court,  referring  liim  to 
time,  place,  person  and'  occasion  ;  and  he  must  then  be  asked  if  he  made  them :  32  Barb. 
9  ;  3i  Id,  25  ;  19  N.  Y.  13  ;  14  Id.  493 ;  30  Id.  33  ;  the  object  of  the  rule  is  to  give  him-  a 
fair  opportunityifor  eKplanation:  19  N.  Y.  13;and  this  opportunity  must  begivenjust 
the  same  where  the  witness  is  examined  on  commission  :  14  N.  Y.  493 ;  where  the  state- 
ment was  made  in  the  form  of  an  affidavit :  5  Denio,  285  ;  (but.  it  is  enough  here  to  ask 
him  if  he  signed  the  paper;)  or  where  his  statement  was  made  as  testimony  before  the 
coroner.    19  N.  Y.  549.) 

A  case  made,  on  a  first  trial,  shall  not  be  received  to  discredit  a  witness  on  a  new  and 
second  trial.  Neilson  v.  The  Columbia  Insurance  Company,  1  John.  R.  301.  Though  held 
otherwise  in  Kentucky,,  of  a  bill  of  exceptions,  which  isthe  same  thing  in  this  respect  as 
a  case.  Baylor  v.  Smithers,  1  Monroe,  6,  7.  Qusre.  Nor  shall  a  bill  in  chancery,  filed  by 
the  counsel  of  the  witness,  he  not  having  signed  nor  sworn  to  it,  be  received  to  contradict 
him,,  he  stating  that  the  fact  going  to  his  contradiction  was  inserted  without  his  express 
absent,  though  his  counsel  told  him  he  intended;  to  insert  it.  Belden  v.  Davis,  2  Hall's 
K.  N.  Y.  S.  C.433. 

That  the  witness  sought  to  be  impeached,  must  himself,  in  the  first  place,  be  interrogated 
as  to  the  particulars  of  the  proposed  contradiction,  is  now  the  settled  rule  of  tlie  English 
Nisi  Prius.  See  ante  of  the  text.  In  assumpsitkor  money  had  and  received,  the  defense 
was  that  the  defendant  was  accountable  for  the  iMney  to  the  plaintiff's  witness,  who  was 
the  partner  of  the  defendant,  and  the  claim  arose  m  the  course  of  their  business.  The 
plaintiff's  case  being  proved  by  the  witness,  who  was  her  son,  and  he,  on  cross- 
*977  examination,  having  denied  that  he  had  ever  *said  ho  was  in  partnership  with  the 
defendant,  Wilde,  sergeant,  for  the  defendant,  proposed  to  ask  a  witness,  whether 
on  £^  particular  occasion;  the  plaintiff's  Witness  had  not  told  him  that  he  was  in  partner- 
ship with  the  defendant.  This  was  objected  to  on  the  part  of  the  plaintiff,  on  the  ground 
tliat  her  witness  had  not  been  questioned  as  to  the  particular  person  or  conversation  with 
respect  to  which  it  was  proposed  to  contradict  him.  Tindal,  C.  J.,  "I  understand  the  rule 
to  he,  that  before  you  can  contradict  a  witness,  by  showing  that  he  has  at  some  other  time 
said  something  inconsistent  with  his  present  evidence,  you  must  ask  him  as  to  the 
time,  place  and  person  involved  in  the  supposed  contradiction.  It  is  not  enough  to  ask 
him  the  general  question,  whether  he  has  ever  said  so  and  so,  because  it  may  frequently 
happen  that,  upon  the  general  question,  he  may  not  remember  having  so  said;  whereas, 
when  his  attention  is  challenged  to  particular  circumstances  and  occasions,  he  may  recol- 
lect and  explain'  what  he  has  formerly  said,  I  will  allow  the  plaintiff's  witness  to  bo 
recalled  and  asked  the  particular  question."  Angus  v.  Smith,  IMood.  &  Malk.  473,  474. 
The  learned  reporters,  after  remarking  that  The  Queen's  Case  did  not  prescribe  the  manner 
or  degree  in  which  the  former  conversation  ought  to  be  suggested  to  the  witness,  and 
that  the  question  to  the  judges  assumed  that  the  witness  had  not  been  at  all  interrogated 
with  respect  tp  the  supposed  former  declaration,  say  "  the  general  practice,  however,  since 
that  decision,  has, been  in  conformity  with' the  rule  adopted  in.  the  principal  case."  The 
Queen's  Case  was  heard  in  1820,; Angus  v.  Smith  in  1839.  •'  The  question  proposed,"  says 
Abbott,  C.  J,,  in  the  Queen's  Case,  "  is,  do :  you  remember  t    That  question  applies  itself 
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to  the  time  of  the  examination  ;  and  many  things  may  have  taken  place,  and  conversation 
may  be  held  upon  them  at  one  season  by  persons  of  the  strictest  honor  and  integrity, 
which  may  at  another  season  be  absent  from  tlieir  memory. 

It  must  be  in  the  knowledge  and  experience  of  every  man,  that  a  slight  hint  or  sugges- 
tion of  some  particular  matter  connected  with  the  subiect,  puts  the  faculties  of  the  mind 
in  motion,  and  raises  up  in  the  memory  a  long  train  of  ideas  connected  with  that  subject, 
which,  until  that  hint  or  suggestion  was  given,  were  wholly  absent  from  it.  For  this 
reason,  the  proof  that,  at  a  time  past,  a  witness  has  spoken  on  any  subject,  does  not,  in 
our  opinion,  lead  to  a  legitimate  conclusion  that  such  witness,  at  the  time  of  his  examina- 
tion, had  that  subject  present  in  his  memory;  and  to  allow  the  proof  of  his  former  con- 
versation to  be  adduced  without  first  interrogating  him  to  that  conversation,  and  remind- 
ing him  of  it.  would,  in  many  cases,  have  an  unfair  eflFect  upon  him  and  upon  his  credit, 
and  would  deprive  him  of  that  reasonable  protection,  which  it  is  in  my  opinion,  the  duty 
of  every  court  to  afford  to  every  person  who  appears  as  a  witness  on  the  one  side  or  on 
the  other."  His  Lordship  then  lays  this  down  as  the  settled  practice  at  Nisi  Prius,  and 
suggests  that,  if  the  question  had  not  been  properly  put  in  the  first  instancCj  the  witness 
might  be  called  back. 

The  editor  cannot  speak  from  any  extensive  knowledge  as  to  the  practice  on  this  head 
in  the  American  courts.  So  far  as  he  has  been  acquainted  with  the  practice,  and  espec- 
cially  where  he  has  had  any  control  in  the  conduct  of  it,  he  has  uniformly  observed  a  very 
strict  conformity  to  the  above  rule  of  Angus  v.  Smith,  not  unfrequently  ordering  both  the 
principal  and  opposing  witness  upon  the  stand  at  the  same  time,  and  directing  the  ques- 
tion to  be  specifically  repeated  and  explained,  sometimes  instituting  a  kind  of  colloquy 
between  the  witnesses.  He  now  remembers  one  instance,  in  which  a  highly  respectable 
witness,  sought  to  be  impeached  through  an  out  of  door  conversation,  by  another  witness 
who  seemed  very  willing  to  bring  him  into  a  contradiction,  upon  both  being  placed  on  the 
stand,  furnished  such  a  distinction  to  the  latter  as  corrected  his  memory,  and  led  him,  in 
half  a  minute,  to  acknowledge  that  he  was  wrong.  The  difference  lay  only  in  one  word. 
The  first  witness  had  now  sworn  'that  he  did  not  rely  on  a  certain  firm  as  being  in  good 
credit ;  for  he  was  not  well  informed  on  the  subject.  The  former  words  imputed  to  him 
were  a  plain  admission  that  he  was  fully  informed,  and  did  rely  on  the  credit.  It  turned 
out  that,  in  his  former  conversation,  he  spoke  of  a  partnership,  from  which  one  name  was 
soon  afterward  withdrawn,  leaving  him  now  to  speak  of  the  latter  firm  thus  weakened  by 
the  withdrawal.  In  regard  to  the  credit  of  the  first  firm,  he  had,  in  truth,  been  fully 
informed  by  letters.  With  respect  to  the  last,  he  had  no  information.  The  sound  in  the 
titles  of  the  two  firms  was  so  nearly  alike  that  the  ear  would  easily  confound  them  ;  and 
had  it  not  been  for  the  colloquium  thus  brought  on,  an  apparent  contradiction  would 
doubtless  have  been  kept  on  foot,  for  various  purposes,  through  a  long  trial.  It  involved 
an  inquiry  into  a  credit  which  had  been  given  to  another  on  the  fraudulent  representa^ 
tions  of  the  defendant.  In  Massachusetts,  it  is  held,  that  the  attention  of  the  first 
*978  witness  need,  not  be  preliminarily  drawn  by  any  question  or  intimation  to  the  *wit- 
ness,  of  the  supp'ised  contradictory  statement.  Tucker  v.  Welch,  17  Mass.  R.  160. 
But  see  4  Pick.  188.  The  whole  seems  left  to  subsequent  explanation.  The  difference  is 
certainly  not  always  important,  though  many  times  an  apparent  contradiction  may  thus 
be  left  to  subsequent  explanation,  which  would  never  have  arisen  under  the  English 
practice.  All  disagreeable  feelings,  and  all  danger  of  a  willful  obstinacy  of  misunder- 
standing, is  much  more  likely  to  be  avoided  by  the  latter  practice.  In  a  matter  so  com- 
monly arising,  too,  the  earliest  possible  explanation  would,  in  the  aggregate,  be  quite  a 
saving  of  time. 

The  doctrine  of  The  Queen's  Case,  that  you  cannot  cross-examine  a  witness  sought  to 
be  impeached,  relative  to  an  absent  paper,  the  non-production  of  which  is  imaccounted 
for  (see  ante,  note  599),  was  adopted  by  the  Supreme  Court  of  New  York  in  Bellinger  v. 
The  People  (8  Wend.  595,  598).  And  it  was  also  held,  in  that  case,  that  where  a  witness 
has  undergone  an  examination,  which  is  reduced  to  writing  before  a  magistrate,  pursuant 
to  3  Revised  Statutes,  709,  sec.  19,  and  is  sought  on  the  trial  to  be  discredited  by  contra- 
dictions contained  in  such  examination,  it  must  be  produced  and  strictly  identified  as  the 
same  unaltered  deposition  which  was  made  before  the  magistrate  ;  and  that,  too,  as  fully 
as  the  written  examination  of  a  prisoner  should  be,  in  order  to  make  it  evidence  against 
him  on  the  trial.  Id.  598,  599.  That  the  witness  need  not,  unless  he  pleases,  answer  as 
to  what  he  swore  on  a  former  trial,  was  also  held  in  the  same  case,  and  in  another  case 
In  New  York.  Mitchell  v.  Hinman,  8  Wend.  667. 671,  672.  And  see  The  People  v.  Watts, 
1  Wheel.  Cr.  Cas.  53.  The  latter  was  on  the  ground  that,  by  disclosing  a  contradiction, 
he  might  aid  in  producing  his  own  conviction  of  perjury. 

Nor  is  the  witness'  bound  to  answer  the  question  whether  he  has  out  of  court  stated 
the  matter  different  from  what  he  swears ;  for  this,  according  to  the  doctrine,  ante,  of  the 
text,  and  the  notes,,  would  be  to  degrade  liimself  in  respect  to  a  collateral  matter  of  morals. 
State  V.  Simpson,  3  Hawks.  580.  Semble,  Treat  v.  Browning,  4  Conn.  R.  408,  418.  The 
court,  in  State  v.  Simpson,  held  that  the  question  should  not  be  put,  and  though  the  wit- 
ness did  not  claim  his  privilege,  yet  the  court  would  not  allow  him  to  answer  it.i  Quene 
of  this  last ;  and  see  ariie,  of  the  text,  and  notes  594  and  595.    But  it  is  not  a  contradiction 
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that  a.  witness  now  testifying  to  bad  character,  formerly  gave  a  certificate  of  a  good  one 
in  respect  to  the  same  person  ;  therefore  he  mast  answer  to  that  on  cross-examination. 
Treat  v.  Browning,  4  Conn.  R.  408,  418.  Varions  testimony  may  be  given  in  reply.  In 
A  case  of  bastardy,  the  mother,  who  supported  the  case,  was  proved  by  a  witness  for  the 
defendant  to  have  admitted  out  of  court,  that  he  was  not  the  father  of  the  child.  Held, 
that  she  might  be  recalled  to  contradict  the  last  witness.  Judson  v.  Blanchard,  4  Conn. 
B.  557.  ^         ^.     . 

The  rule  is,  that  testimony  in  chief  of  any  kind,  going  merely  to  snpport  the  credit  of 
a  witness,  is  not  to  be  heard,  except  in  reply  to  some  matter  on  the  other  side  first  goiny 
to  impeach  it.  Jackson  ex  dem.  People  v.  Btz,  5  Cowen's  B.  314,  320.  Bat  seTf^le,  that 
the  prosecutrix  for  a  rape,  or  an  assault  with  intent  to  commit  a  rape,  may  be  supported 
by  general  evidence  of  good  character,  even  without  its  being  first  impeached.  And  this 
was  distinctly  held,  where  she  was  deaf  and  dumb,  and  said  it  would  be  so  too  of  a 
stranger  passing  through  the  state.  State  v.  De  Wolf,  8  Conn.  E.  93,  100,  101.  And 
see  ante,  note  2W),  Vol.  I. 

It  has  been  denied  by  ysty  respectable  authority,  that  you  can  reply  to  the  witness's 
previous  contradictions,  by  showing  general  good  character.  Eu? sell  v.  Cofiin,  8  Pick. 
143,  154.  But  the  general  good  character  of  a  subscribing  witness  to  a  will,  who  was 
dead,  and  whose  hand  was  proved,  was  allowed  as  evidence,  in  reply  to  testimony 
impeaching  the  will  for  fraud  in  such  witness.  Provis  v.  Eeed,  5  Bing.  435 ;  S.  C,  3 
Moore  &  Payne  4. 

The  former  consistent  statements  of  the  witness,  to  rebut  his  contradictions,  have  been 
rejected  by  the  English  courts  as  matter  of  reply,  ever  ance  the  days  of  Lord  Mansfield. 
In  Rex  V.  Parker  (3  Dougl.  242,  244),  Buller,  J.,  said,  it  is  now  settled  that  what  a  witness 
said  not  upon  oath  would  not  be  admitted  to  confirm  what  be  said  upon  oath,  and  that 
Lutterell  v.  Reynell  (1  Mod.  283),  and  the  passage  cited  from  Hawkins,  were  not  law.  2 
Hawk.  P.  C.  431.  He  equally  disregarded  the  quotation  from  Gilb.  Ev.  This  was  in  Tr. 
23  Geo.  Ill,  A.  D.  1783.  Sir  William  L).  Evans  (2  Ev.  Poth.  289),  says,  that  ■'  in  ordinary 
cases  the  evidence  would  be.at  least  superfluous,  for  the  assertions  of  a  witness  are  to  be 
regarded  in  general  as  true,  until  there  is  some  particular  reason  for  impeaching  them  as 
false ;  which  reason  may  be  repelled  by  circumstances,  showing  that  the  motive  upon 
which  it  is  supposed  to  have  been  founded  could  not  have  had  exisstence  at  the  time 
•979  when  the  previous  relation  was  made,  and  which  therefore  repel  the  supposition  *of 
the  fact  related  being  an  after  thought,  or  falsification.  The  suspicion  of  an  oppo- 
site conduct  may  result  either  from  the  inherent  nature  and  complexion  of  the  evidence 
itself,  or  it  may  be  indicated  by  the  imputations  actually  thrown  out,  in  cross-examination 
or  otherwise,  by  the  opposite  party.  If  a  witness  speaks  to  facts  negativing  the  existence 
of  a  contract,  and  insinuations  are  thrown  out  that  be  has  a  near  connection  with  the 
party  on  whose  behalf  he  appears,  that  a  change  of  market,  or  any  other  alteration  of 
circumstances,  has  esdted  an  inducement  to  recede  from  a  deliberate  engagement ;  the 
proof  by  unsuspicious  testimony  that  a  similar  account  was  given  when  the  contract 
alleged  had  every  prospect  of  advantage,  removes  the  imputation  resulting  from  the 
■  opposite  circumstance,  and  the  testimony  is  placed  upon  the  same  level  which  it  would 
have  had  if  the  motives  for  receding  from  a  previous  intention  had  never  had  existence. 
Upon  accusations  for  rape,  where  the  forbearance  to  mention  the  circumstance  for  a  con- 
siderable time  is  in  itself  a  reason  for  imputing  fabrication,  unless  repelled  by  other 
considerations,  the  disclosure  made  of  the  fact  upon  the  first  proper  opportunity  after 
its  commission,  and  the  apparent  state  of  mind  of  the  party  who  has  snffered  the  injury, 
are  always  regarded  as  very  material,  and  the  evidence  of  them  is  constantly  admitted 
without  objection.    See  East's  P.  C,  ch.  10,  §  5."    See  also  1  Blackf.  Eep.  88,  note. 

The  doctrine  in  New  Hampshire  accords  with  that  of  the  English  courts.  Declarations 
in  reply  are  not  therefore  received.    Ware  v.  Ware,  8  Qreenl.  43. 

There  is  no  doubt  that  these  corroborative  statements  are  very  easy  of  manufacture, 
and  may  be  made  the  means  of  great  imposition.  The  confirmation  sought  to  be  inferred 
in  Rex  v.  Parker,  (above  cited  from  3  Dougl.  243,  244),  was  invoked  in  favor  of  a  perjured 
accomplice  of  a  wretch  then  on  trial  for  perjury ;  and  the  whole  was  so  obviously  a  mere 
sham,  that  on  the  consistent  statement  coming  out.  Baron  Eyre,  who  tried  the  cause  at 
the  circuit,  drew  his  pen  across  the  testimony,  and  refused  to  mention  it  in  his  summing 
up  to  the  jury.  Yet  it  was  a  very  imposing  circumstance,  the  recognition  of  a  stranger 
in  the  street,  whom  the  witness  and  the  defendant  both  afterwards  swore  had  passed  to 
the  witness  a  note  which  was  shown  to  have  been  obtained  by  a  robbery  of  the  mail. 
The  witness  was  evidently  himself  the  robber,  engaged  in  swearing  off  his  own  crime 
iipon  an  innocent  man.  It  was  doubtless  some  series  of  like  cases,  following  the  decision 
in  Lutterell  v.  Reynell,  which  induced  the  courts  indignantly  to  repudiate  that  case.  Nor 
is  it  easy  to  perceive  how  the  rule  that  corroborative  evidence  of  an  accomplice  shall  be 
holden  to  place  him  on  credible  ground,  can  be  maintained  with  safety,  provided  his 
mere  consistency  of  statement  shall  be  deemed  corfcboralion.  It  is  certainly  a  kind  of 
confirmation  which  he  can  always  command,  and  so  can  any  other  witness,  however  cor- 
rupt ;  a  sort  of  evidence,  too,  calculated  to  take  with  the"  untutored  minds  of  a  jury, 
under  imposing  circumstances,  however  simulated.    Hearsay  of  this  kind  almost  always 
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comes  posJ  litem  motam,  an  ingredient  which  would  absolutely  vitiate  any  other  evidence 
of  the  same  kind.  These  are  considerations  which,  however  impotent  they  may  be  on 
the  score  of  competency,  against  the  authority  of  our  own  courts,  may  at  least  SBrve  as  a 
seasonable  admonition  against  an  implicit  reliance  on  the  force  of  such  evidence.  Itg 
admissibility  is  certainly  well  established  in  several  courts,  in  all  the  plenitude  of  the 
old  authorities.  See  ante,  of  the  text ;  Quay  v.  The  Eagle  Fire  Insurance  Co.,  before  Van 
Ness,  J.,  New  York  Sitt.  9th  and  lOth  Dec.  1816,  2  C.  H.  Rec.  1,  31.  Where  a  witness 
swore  that  he  was  present  at  the  birth  of  a  child  ;  another  witness  denying  this,  it  was 
held  to  operate  as  an  impeachment  of  the  first  witness's  credit,  and  his  previous  consis- 
tent declarations  were  admitted  to  sustain  his  credit.  Cooke  v.  Curtis,  6  Harr.  &  John.  93. 
In  this  case  the  general  rule  is  laid  down,  that  such  declarations  are  admissible  wherever 
the  credibility  of  the  witness  is  assailed  in  any  form.  Id.  94.  And  see  Macnally's  Ev. 
378,  et  seq.,  and  3  Wash.  Rep.  148.  And  where  the  prosecuting  witness  appears  to  be  an 
accomplice  of  the  prisoner,  another  witness  may  be  called  to  show  that  the  accomplice 
had,  immediately  after  the  transaction,  given  him  the  same  account  as  he  now  gives. 
State  V.  Twitty,  3  Hawks,  448.  This  was  exactly  the  old  case  of  Lutterell  v.  Reynell  (1 
Mod.  383),  so  long  ago  exploded  by  Rex  v.  Parker  (supra).  So,  where  the  witness's  credit 
was  impeached,  both  on  cross-examination  and  by  an  attack  on  his  general  character. 
Leary's  Case,  Macnally's  Ev.  379.  So,  where  he  was  impeached  on  cross-examination  ; 
indeed,  where  the  tendency  of  the  cross-examination  showed  that  a  want  of  credit  would 
be  insisted  on.  Finney's  Case.  Macnally's  Ev.  379,  380 ;  State  of  Connecticut  v.  De  Wolf, 
8  Conn.  Bep.  93.  So  of  any  accomplice  or  approver,  whose  credit  of  course  stands 
impeached,  especially  if  the  crime  be  of  an  inShnous  kind.  M'Cann's  Case,  Mac- 
♦980  nally's  Ev.  381.  And  this  *last  point  was  held  in  New  York,  where  the  above 
cases  in  Macnally  were  approved  and  vindicated  by  the  present  chief  justice. 
People  V.  Vane,  12  Wend.  78.  A  fortiori  is  such  evidence  receivable,  where  the  witness 
is  sought  to  be  impeached,  by  reason  of  his  former  contradictory  statements.  Johnson  v. 
Patterson,  3  Hawks,  183  ;  per  Savage,  C.  J.,  12  Wend.  79  ;  per  Tilghman,  C.  J.,  in  Pack- 
er's Lessee  v.  Qonsalus,  1  Serg.  &  Rawle,  586  ;  per  Washington,  J.,  in  Wright's  Lessee  v. 
Ddklyne,  1  Pet.  C.  C.  Rep.  303.  Washington,  J.,  confines  the  confirmatory  statement  to 
the  sole  case  of  an  impeachment  by  a  contradictory  statement ;  but  the  contrary  was 
adj  udged  in  the  above  case  of  the  People  v.  Vane,  for  the  very  satisfactory  reason  ren- 
dered by  Savage,  C.  J.,  tliat  the  contradictory  statement  is  but  an  impeachment  of 
credibility  ;  if,  therefore,  consistent  statements  be  admissible  here,  it  is  but  following  out 
the  same  pjinciple  to  use  them  in  reply,  whunever  the  attack  is  in  any  other  form,  pro- 
vided it  be  at  all  successful.  The  credit  of  the  witness,  as  the  chief  justice  observes,  may 
be  impaired  from  the  direct  examination,  or  by  the  cross-examination.  It  may  also,  as  wo 
have  seen,  be  impaired  in  various  other  ways  ;  and  the  above  case  of  the  People  v.  Vane, 
seems  to  be  a  direct  authority  for  receiving  the  statements  of  the  witness  in  answer  to 
every  kind  of  impeachment  against  his  credit.  Nor  does  there  appear  to  be  any  limitation 
as  to  the  time  when  the  statement  may  have  been  made,  whether  before  or  after  the  dis- 
pute to  which  it  relates  may  have  arisen.  Indeed,  The  People  v.  Vane,  and  a  majority  of 
the  cases  in  Macnally,  appear  to  be  of  statements  after. 

Without  deciding  whether,  in  general,  a  mere  tendency  by  the  questions  on  cross-exam- 
ination to  impeach,  or  render  the  witness  suspected,  warrants  evidence  in  reply,  to  support 
the  witness's  credit,  on  which  point  the  circuit  practice  differs,  to  support  the  credit  of  the 
prosecutrix,  in  the  case  of  a  rape,  or  assault  to  commit  a  rape,  consistency  of  previous 
statement  is  admissible,  from  the  peculiar  character  of  the  prosecution,  and  the  situation 
in  which  the  witness  stands.  Tliis  is  so,  whether  she  have  been  impeached  or  not ;  and 
especially,  if  the  questions  on  her  cross  examination  appear  intended  to  impeach  her. 
State  of  Connecticut  v.  De  Wolf,  8  Conn.  R.  93,  99,  100. 

But  the  mere  statements  of  counsel  impeaching  the  witness's  credit  are  not  enough  to 
warrant  former  statements  in  confirmation  of  the  witness,  or  any  other  confirmatory  tes- 
timony. People  V.  Hettick,  1  Wheel.  Cr.  Cas.  399, 403,  N.  Y.  Gen.  Sess.  Jane,  1833,  Riker, 
Recorder,  presiding.  Where  the  former  statement,  offered  as  confirmatory,  was  in  writ- 
ing, it  must  be  produced.  The  witness  merely  saying  he  does  not  know  where  it  is,  will 
not  suflHciently  account  for  its  absence  to  warrant  oral  evidence  of  its  contents.  State  of 
Connecticut  v.  De  Wolf,  8  Conn.  K.  93.  And,  if  it  were  an  examination  before  a  magis- 
trate, it  must  be  strictly  identified  ;  and,  for  that  purpose,  the  magistrate  himself  ought 
generally  to  be  produced.  Roget's  Case,  N.  Y.  Gen.  Sess.  May,  1817,  Radcliff,  Mayor,  pre- 
siding, 3  C.  H.  Rec.  61,  69.  And  see  Bellinger  v.  The  People,  and  Mitchell  v.  Hinman, 
gwpra.  To  support  the  credit  of  an  accomplice  by  a  bill  of  sale,  which  he  swore  was  a 
forgery,  and  to  which  a  man  put  his  own  and  the  names  of  two  others,  subscribing  wit- 
nesses, before  it  was  signed  by  a  fictitious  vendor,  it  may  be  proved,  without  the  produc- 
tion of  those  subscribing  witnesses.  It  is  put  in  as  a  forgery,  merely  to  show  the 
probability  of  the  accomplice's  testimony.     State  v.  Wier,  1  Dev.  363,  366. 

The  party  may,  of  course,  where  his  witness  has  been  discredited  in  any  way,#produce 
evidence  to  sliow  the  truth  of  the  particular  fact  to  which  he  deposes  ;  as  if  he  deny  that 
he  is  interested  in  land,  and  evidence  be  offered  to  cast  discredit  on  his  denial,  a  deed 
between  a  party  and  third  persons,  verifying  it,  may  be  shown,  though  it  do  not  relate  to 
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Of  the  Jtight  of  a  Party  to  Disprove  or  Impeach  the  Eoidence  of  his  own 

Witness. 

It  is  proposed  now  to  inquire,  whether  a  party  can  be  allowed  to  produce 
.  evidence  for  the  purpose  of  disproving  or  impeaching  the  testimony  of  his 
own  witness,  although  such  evidence  should'  have  the  effect  of  throwing 
discredit  upon  the  witness.  It  is  clear,  a  party  is  not  to  be  sacrificed  to  liis 
witness ;  he  is  not  represented  by  him,  nor  ought  to  be  identified  with  him, 
or  bound  by  all  he  may  say.  On  the  other  hand,  a  party  ought  to  he 
placed  under  such  restrictions  as  may  be  necessary  for  preventing  unfair  or 
dishonest  practice.  If  a  party  produces  a  witness,  knowing  him  at  the 
time  to  be  a  man  of  infamous  character,  and  that  witness  in  giving  evidence 
disappoints  or  deceives  him,  he  ought  not  to  be  allowed  to  prove  his  infamy 
for  the  purpose  of  destroying  the  effect  of  his  evidence.  Knowing  the 
infamy  of,  his  character,  he  had  more  reason  to  suspect  and  disbelieve,  than 
to  trust  him:  nor  has  he  dny  just  ground  to  complain  that  his  cause  is 
prejudiced  by  false  evidence^as  he  could  expect  nothing  less  from  such  a 

'  the  general  merits  of  the  cause  ;  and  though  it  was  executed  after  the  suit  commenced. 
Eichardson  v.  Stewart's  Lessee,  4  Bin'n.  198.  So  an  admission,  made  by  the  opporate 
party,  of  the  facts  to  which  the  witness  swears.    Fuller  v.  Hampton,  5  Conn.  B.  416.       V 

(Where  the  general  character  of  the  witness  is  attacked  by  impeaching-  witnesses,  or 
on  the  cross-examination,  by  drawing  out  extrinsic  facts,  sustaining  evidence  may  be  given 
in  reply.  Carter  v.  People,  2  ifill,  317;  3  Id.  309;  but  such  evidence  cannot  be 
given  where  the  cross-examination  is  limited  strictly  to  the  matters  on  which  the  witness 
testified  on  the  direct  examination.  People  v.  Hulse,  3  Hill,  309 ;  Frost  v.  McCarger,  39 
Barb.  617;  nor  where  tlie  evidence  given  by  the  opposite  party  goes  only  to  show 
his  statement  improbable,  or  that  the  facts  were  different.  Starks  v.  People,  5  Denio, 
106.  Evidence  that  a  witness  has  been  committed  for  trial  on  a  charge  of  felony, 
does  not  amount  to  a  general  attack  upon  his  character.  People  v.  (Xy.  7  N.  T. 
378.  If  the  prisoner  on  trial  calls  -  woman,  and  proves  by  her  that  she  lives  with 
him  as  his  mistress,  so  as  to  render  her  competent  as  a  witness,  testimony  will  not 
be  received  to  sustain  her  character  for  trufh  which  is  not  attacked.  Cott  v. 
People,  1  Parker  Cr.  611.  Where  the  general  character  has  been  attacked  on  the 
cross-examination,  the  sustaining  evidence  should  be  to  the  truth  and  veracity  of  the  wit- 
ness. Guruey  v.  Kenny,  3  E.  D.  Smith,  133.  The  witness  may  also  be  supported  by 
proving  a  fact  which  tends  to  corroborate  his  testimony.  Lohman  v.  People,  1  N.  Y.  379, 
or  to  show  him  worthy  of  credit.  Stacy  v.  Graham,  14  N.  Y.  493,  which  may  be  done  by 
proving  any  circumstances,  even  where  his  character  is  not  assailed,  that  tend  to  support 
his  testimony.    Barker  v.  N.  Y.  Central  R.  R.  Co.  34  N.  Y.  599.) 

The  prosecutrix  for  a  rape,  being  deaf  and  dumb,  and  having,  as  she  swore,  concealed 
the  inj  ury  thio.ugh  fear  of  the  prisoner's  threats,  evidence  is  not  admissible  in  her  support, 
and  the  deaf  and  dumb  generally  have  a  sense  of  Inferiority  to  other  people,  and  as  a  class, 
are  easily  intimidated ;  are  credulous,  sincere  and  submissive ;  and  that  such  was  the 
character  of  the  prosecutrix.  State  of  Connecticut  v.  De  Wolf,  8  Conn.  R.  93,  101.  But 
threats  to  prosecute  any  one  should  accuse  the  criminal,  and  a  caution  to  the  witness  to 
be  careful,  was  recognized  as,  in  some  measure,  accounting  for  his  contradictory  state- 
ments. Before  Van  Ness,  J.,  in  Quay  v.  The  Eagle  Ins.  Co.,  N.  Y.  Sitt.,9th  and  10th  Deo. 
1816,  3  C.  H.  Rec.  1,  31.  The  plaintiff  interrogated  the  defendant's  witness  as  to  a  con- 
versation wl^ich  had  taken  place  between  him  and  a  certain  W.  B.  'The  witness  stated 
the  conversation,  by  which  it  appeared  that  he  had  not  told  W.  B.  all  that  he  related  in 
court ;  and  the  plaintiff  then  asked  him,  "  why  did  you  not  tell  the  whole  truth  to  W.  B.?" 
The  witness  replied,  "  I  kept  it  back  because  I  was  living  in  the  plaintiff's  house,  as  ten- 
ant, and  if  I  had  told  it,  he  would  have  thrown  me  out,  neck  and  heels  ;  he  would  have 
knocked  my  brains  out ;  as  soon  as  he  did  know,  he  took  out  a.  landlord's  warrant."  The 
plaintiff  then  called  W.  B.,  and  gave  evidence  by  him  to  contradict  the  conversation. 
Held,  that  the  defendant  might  then  give  evidence  that  the  plaintiff  was  a  quarrelsome 
and  dangerous  man  to  those  he  had  a  prejudice  against.  M'Kin  v.  Somers,  1  Pennsylv. 
R.  397. 

Theexpression  of  an  opinion  by  the  judge  to  the  jury,  that  the  discrepancy  between 
the  testimony  of  the  witness  and  his  former  statement,  is  satisfactorily  accounted  for  is 
no  cause  for  a  new  trial,  where  it  is  advanced  as  a  matter  of  opinion,  and  does  not  take 
the  character  of  a  peremptory  direction  as  matter  of  law.  Jackson  ex  dem.  Skinner  v 
,  Packard,  6  Wend.  415. 
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witness ;  and  he  suffers  not  unjustly  for  using  a  witness  whom  he  knew  to 
he  infamous.  But  if  a  party,  not  acting  himself  a  dishonest  part,  is  deceived 
by  his  witness — or  if  a  witness,  professing  himself  a  friend,  turns  out  an 
enemy,  and  after  promising  proof  of  one  kind  gives  evidence  directly  con- 
trary— is  the  party  to  be  restrained  from  laying  the  true  state  of  the  case 
before  the  court  ?  The  common  sense  of  mankind  might  be  expected  to 
answer  this  proposition  in  the  negative,  and  to  decide  that  the  true  state  of 
the  case  should  be  made  known.  Further,  if  a  witness,  whether  from  mis- 
take, from  ignorance,  or  from  design,  gives  evidence  unfavorable  to  the 
party  who  calls  him,  is  the  party  to  be  restrained  from  calling  other  witnesses 
to  prove  facts  different  from  those  which  he  has  represented  ?  All  must 
agree  that  such  proof  of  a  different  state  of  facts  ought  to  be  allowed. 

*982  *A  party  cannot  discredit  by  general  evidence.  In  the  first  place,  it 
has  been  laid  down,  that  ^'  a  party  never  shall  be  permitted  to  pro- 
duce general  evidence  to  discredit  his  own  witness ;  for  that  would  be  to 
enable*  him  to  destroy  the  witness  if  he  spoke  against  him,  and  to  make 
him  a  good  witness  if  he  spoke  for  him,  with  the  means  in  his  hand  of  des- 
troying his  credit  if  he  spoke  against  him."(l)  The  meaning  of  this  rule 
is,  that  a  party,  after  producing  a  witness,  cannot  prove  him  to  be  of  such 
a  general  bad  character,  as  would  render  him  unworthy  of  credit.  (2) 

Facts  may  be  proved  to  be  otherwise.  "  But  if  a  witness  state  facts  in  a 
cause  which  make  against  the  party  who  called  him,  yet  the  party  may  call 
other  witnesses  to  prove  that  those  facts  were  otherwise ;  for  such  facts  are 
evidence  in  the  cause,  and  the  other  witness  is  not  called  directly  to  dis- 
credit the  first,  but  the  impeachment  of  his  credit  is  incidental,  and  conse- 
quential  only." (3)      The    object   of   such  evidence   is,   to    correct    some 

(1)  1  B.  N.  P.  297. 

See  Hunt  v.  Fish,  4  Barb.  324 ;  The  People  v.  Safford,  5  Denio  R.  112.  The  party  call-  ^ 
ing  cannot  discredit  the  witness  by  evidence  of  general  bad  character.  See  also  17  arid  ' 
18  Vict.  c.  125,  §  22. 

(2)  Note  601. — Skellinger  v.  Howell,  3  Halst.  310 ;  per  Savage,  C.  J.,  in  Lawrence  v. 
Barker,  5  Wend.  305 ;  Cowden  v.  Reynolds,  13  Serg.  &  Rawle,  281.  And  see  12  Wend. 
108,  and  4  Pick.  194.  Mr.  Evans  thinks  an  exception  would  be  allowed  in  case  of  attest- 
ing witnesses  denying  their  attestation,  the  party  being  obliged  to  call  them.  2  Ev. 
Poth.  260.  But  this  has  not  been  j  udicially  made ;  and  the  freedom  with  which  they 
may  be  contradicted  would  seem  to  come  in  place  of  such  a,  remedy,  the  principle  of 
which  might  open  up  too  many  exceptions,  to  leave  the  rule  itself  safe  and  steady  in 
its  application.  In  one  case,  however,  where  the  plaintiff  had  a  witness  merely  sworn, 
and  his  whole  examination  in  chief,  as  proposed,  was  overruled,  whereupon  the  defendant 
took  up  and  examined  the  witness  for  himself,  and  thus  obtained  material  evidence,  the 
court  allowed  the  plaintiff  to  impeach  his  character.  Beebe  v.  Tinker,  3  Root,  160.  And 
see  ante,  of  the  text,  and  note  582.  But  if  the  party  call  the  witness,  he  cannot  object  to 
his  impeachment,  that  he  was  subpoenaed,  and  even  attached  for  non  attendance,  by  the 
impeaching  party.  He  is  the  witness  of  the  person  who  calls  him.  The  Commonwealth 
V.  Boyer,  2  Wheel.  Cr.  Cas.  151. 

*  *  And  see  Winston  v.  Moseley,  2  Stew.  R.  137,  139.  In  one  case,  a  plaintiff  was 
allowed  to  call  a  witness,  and  examine  him  to  one  fact,  and  then  to  exclude  him  as  inter- 
ested for  the  defendant  to  prove  another  and  distinct  fact.  Shield's  Lessee  v.  Miller,  4 
Har.  &  John.  1,  6,  9.  Qiiere.  Helen  v.  Handley  (1  Litt.  219,  221)  is  directly  contra.  A 
witness  offered  and  sworn  by  a  party  cannot  be  withdrawn  by  him  on  the  ground  of 
interest ;  but  he  must  allow  the  opposite  party  to  cross-examine.  Bogert  v.  Bogert,  3 
Edw.  Ch.  R.  339,  403.  Yet  the  rule  that  a  party  cannot  object  to  the  competency  of  a 
witness  is  confined  to  the  particular  trial.  If  there  be  a  new  trial,  the  opposite  party  has 
no  right,  therefore,  to  insist  on  his  being  received  as  competent ;  nor  if  he  be  dead,  can  he 
insist  on  what  he  swore  at  the  former  trial  being  evidence.  Crary  v.  Sprague,  12  Wend. 
41,  45.  *  *  Thompson  v.  Blanchard,  4  N.  Y.  303.  When  one  party  calls  the  opposite 
party  as  a  witness,  he  cannot  turn  round  and  impeach  him,  but  he  may  contradict  his 
statements,  and  may  prove  his  conflicting  statements  or  former  testimony  by  way  of 
adriiissions.    Pickard  v.  Collins,  23  Barb.  444. 

(3)  B.  N.  P.  397;  Richardson  v.  AUap,  2  Stark.  R.  334;  Bradley  v.  Eicardo,  8  Bing.  57. 
In  Lowe  V.  Joliffe  (1  W.  Bl.  365),  referred  to  by  Lord  Denman,  C.  J.,  in  Wright  v.  Beckett 
(1  Mo.  &  B.  414),  which  turned  on  the  validity  of  a  will,  all  the  attesting' witnesses  swora 


822  Of  the  Impeachment  of  a  Party's  own  Witness  [ch.  x, 

*983     supposed  misstatement,  or  to  rectify  *an  error  ;  and  if  such  evidence 
were  to  be  excluded,  the  consequences  would  be  most  injurious  to 
the  administration  of  justice,  as  well  in  criminal  as  in  civil  cases. 

In  the  case  of  Alexander  agt.  Gibson,(l)  where  the  question  was  whether 
the  defendant's  servant,  who  had  been  employed  to  sell  a  horse,  had  war- 
ranted him  sound,  and  the  servant  swore,  on  being  called  by  the  plamtiff, 
that  he  had  not  given  any  warranty,  Lord  EUenborough,  C.  J.,  allowed  the 
plaintiff  to  call  another  witness,  to  prove  that  at  the  time  of  the  sale 
the  servant  had  expressly  warranted  its  soundness.  "  There  can  be  no  rule 
of  law,"  said  Lord  EUenborough,  0.  J.  "by  which  the  truth  on  such  an 
occasion  is  to  be  shut  out,  and  justice  perverted."  In  this  manner  a  state- 
ment of  facts  by  the  former  witness  may  be  disproved  to  any  extent,  and 
even  the  whole  of  his  evidence  may  be  discredited.  (2) 

to  the  insanity  of  the  testator,  when  the  will  was  executed ;  but  they  were  contradicted 
by  other  evidence,  and  the  will  was  established.  And  see  Pike  v.  Badmering,  cited  3 
Stra.  1096. 

(1)  3  Camp.  556. 

(3)  Note  602. — A  party  who  calls  a  witness  to  prove  a  particular  fact,  and  fails  in 
establishing  it  by  him,  or  if  he  disproves  it,  may  nevertheless  prove  the  fact  by  another 
witness ;  or  may  8ho\\!'  that  the  account  given  by  the  first  is  incorrect.  A  party  may 
always  correct  his  own  witness,  though  by  directly  contradicting  him.  Per  Savage,  C.  J., 
in  Lawrence  v.  Barker,  5  Wend.  305  ;  Jackson  ex  dem.  Hopkins  v.  Leek,  13  Wend.  103  ; 
De  Lisle  v.  Priestman,  1  Browne,  176 ;  S.  C,  on  error,  Id.  183,  in  note ;  Cowden  v.  Keyn- 
olds,  13  Serg.  &  Rawle,  381 ;  per  Livingston,  J.,  in  Steinbach  v.  The  Columbian  Ins.  Co., 

2  Cain.  131 ;  (Thompson  v.  Blanchard,  4  Comst.  311 ;)  per  Ruf&n,  J.,  in  Crowell  v.  Kirk, 

3  Dev.  357.  The  contrary  was  held  by  an  early  case  in  New  Jersey,  on  the  ground  that 
the  contradiction  would  be  to  discredit  the  party's  first  witness,  and  tlius  violate  the  rule 
that  the  party  calling  the  witness  shall  not  iinpeach  him.  Beak's  Ex'rs  v.  Birdsall,  1 
Coxe,  13.  But  that  is  now  overruled  or  disregarded,  and  the  courts  there  act  upon  the 
English  rule.    Skellinger  v.  Howell,  3  Halst.  310.    33  Barb.  444. 

'The  mistaken  answer  or  false  answer  of  the  party's  witness  may  always  be  contradicted 
by  other  testimony  on  his  part,  where  the  fact  to  which  it  relates  is  material  evidence  in 
the  cause,  and  the  contradiction  is  not  a,  merely  collateral  matter,  operating  to  discredit  the 
correcting  witness.  Thus,  in  a  suit  upon  a  policy  of  insurance  on  goods  against  fire, 
the  plaintiff's  witness  swore  that  a  false  invoice  of  goods  was,  at  the  plaintiff's  request, 
drawn  up  by  him,  after  the  fire,  in  presence  of  the  plaintiff's  son  and  shopman,  who  per- 
suaded him  to  state  that  the  goods  had  been  sent  according  to  the  invoice  and  letter, 
which  purported,  in  the  whole,  to  be  before  the  fire;  whereas  only  a  part  of  the  goods 
were  sent  before,  and  the  other  part  of  tlieni  could  not  be  covered  by  the  policy.  Held, 
that  the  plaintiff's  son  and  shopman  might  be  called  to  contradict  the  witness,  in  all  his 
statements,  because  it  was  material  to  show  that  the  invoice  and  letter  were  genuine 
documents,  and  existed  before  the  fire.  They  were  called,  therefore,  for  something  more 
than  merely  to  destroy  the  witness's  testimony  ;  and  though  it  might  have  that  effect 
indirectly,  yet  the  direct  object  was  to  prove  material  facts  in  the  cause.  Friedlander  v. 
The  London  Assurance  Co.,  4  Barnw.  &  Adolph.  193.  So,  where  the  plaintiff's  general 
agent,  called  by  the  defendant  to  prove  that  the  latter  paid  the  former  money  claimed  by 
the  plaintiff,  denied  that  the  money  paid  was  on  account  of  the'  plaintiff's  claim,  the 
defendant  was  allowed  to  prove  the  witness's  acknowledgment  that  the  money  was  to 
apply  on  the  plaintiff's  claim.  Perry  v.  Massey,  1  Bail.  33.  This  was  a  material  fact, 
the  admission  of  the  agent  being  the  admission  of  the  principal  under  proper  circum- 
stances.   Ante  note  141. 

Where  a  party  calls  a  second  witness  to  contradict  a  fact  which  his  first  witness  has 
sworn  to,  the  whole  of  the  first  testimony  is  not,  therefore,  to  be  repudiated  by  the  judge. 
Thus  where,  in  an  action  for  a  false  return  of  nuUa  bona,  the  sheriff's  officer  was  called 
by  the  plaintiff,  to  prove  the  receipt  of  the  warrant  and  levy,  who,  on  cross-examination, 
swore  that  no  goods  could  be  found,  the  plaintiff  was  allowed  to  contradict  him,  as  to  the 
latter  fact,  but  retain  his  testimony  as  to  the  other.  Bradley  v.  Ricardo,  8  Bing.  57.  The 
court  is  not  bound  to  believe  or  disbelieve  all  that  a  party's  witness  says  for  or  against 
him,  but  may  reject  such  portion  of  his  testimony  against  the  party  as  shall  appear  liabla 
to  objection.  Per  Livingston,  J.,  in  Stokes  v.  Mowatt,  1  U.  States  Law  Journal,  305,  325, 
S36.     See  atUe,  note  576. 

It  was  held  in  one  case,  that  where  two  of  your  own  witnesses  contradict  each  other, 
you  shall  not  then  call  back  the  first  to  contradict  the  last.  Rapp  v.  Le  Blanc,  1  Dall.  63. 
Quere,  if  circumstances  should  demand  an  explanation  between  the  witnesses. 

(The  rule  laid  down  in  the  text  is  further  snppofted  by  recent  decisions.  Thompson  r. 
Blanchard,  supra;  Hice  v.  Cox,  13  Ired.  315;  Burkhalter  v.  Edwards,  16  Geo.  593  :  3 
Sand,  ea) 
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*984  In  the  case  of  Friedlander  agt.  The  London  Assurance  Company,(l) 
which  was  an  action  on  a  policy  of  insurance  against  fire,  an  issue 
was  joined  as  to  the  quantity  and  value  of  the  good  son  the  insured  premises 
at  the  time  of  the  fire ;  several  witnesses  were  called  to  prove  the  sale  of 
goods  to  the  plaintiff  and  the  delivery  of  them  on  the  premises ;  one  wit- 
ness, called  for  the  same  purpose,  being  shown  a  letter  and  invoice  in  his 
own  handwriting,  admitted  on  his  examination  in  chief  that  he  wrote  the 
invoice,  but  denied  that  he  sent  any  goods,  and  said  that  the  invoice  was 
made  out  by  him  after  the  fire,  in  the  presence  of  the  plaintiff's  son  and  of 
his  shopman  (who  had  both  been  examined  before  as  witnesses),  that  the 
letter  was  in  fact  written  in  London  at  the  plaintiff's  house  and  by  his 
desire,  and  that  the  plaintiff's  son  and  shopman  had  persuaded  him  to  say 
he  sent  the  goods.  It  was  then  proposed  to  recall  those  two  persons  to 
prove  that  the  invoice  was  not  made,  nor  the  letter  written  in  the  manner 
alleged,  and  that  they  had  not  acted  as  stated.  Lord  Tenterden,  C.  J., 
rejected  the  evidence ;  but  the  Court  of  King's  Bench  granted  a  new  trial, 
oa  the  ground  that  the  proffered  evidence  went  to  prove  a  material  fact 
relevant  to  the  issue,  and  not  merely  collateral,  and  that  by  such  evidence 
a  party  might  contradict  his  own  witness. 

The  effect  of  sugIi  proof.  The  contrariety  of  statement,  introduced  by 
this  ad  verse,  proof,  has  not  necessarily  the  effect  of  repudiating  the  whole  of 
the  former  witness's  testimony;  it  would  be  against  all  justice  to  require 
that  the  whole  of  a  man's  testimony  should  be  struck  out,  because  a  witness 
sets  him  right  as  to  a  single  fact.  (2)  Strictly  speaking,  no  part  of  his  evi- 
dence Ls  to  be  struck  out ;  the  whole  must  be  for  the  consideration  of  the 
jury,  who  may  believe  and  adopt  a  part,  or  disbelieve  and  reject  the  whole. 
It  may  be  observed,  that  the  power  which  a  party  has  of  disproving  the 
facts  sworn  to  by  his  own  witness,  and  of  proving  them  to  be  directly 

otherwise,  is  not  limited  or  qualified  from  regard  to  the  effect,  which 
*985     may  *be  thereby  produced  unfavorably  to  the  witness's  credit.     The 

proof  thus  given  may  indirectly  throw  the  litmost  discredit  on  the 
witness,  and  convince  the  jury  that  he  has  designedly  deceived  them,  still, 
it  is  conceived,  the  party  will  be  at  liberty  to  prove  such  contrary  facts, 
"  There  is  no  rule  of  law  by  which  the  truth  on  such  an  occasion  is  to  be 
shut  out,  and  justice  perverted." (3) 

Proof  of  a  contrary  statement,  whether  admissible.  "Whether  it  be  com- 
petent to  a  party  to  prove  that  a  witness  called  by  him,  who  has  given 
evidence  asjainst  him,  has  made  at  other  times  a  statement  contrary  to  that 
made  by  him  at  the  trial,  is  a  question  on  which  there  has  been  some  differ- 
ence of  opinion.  Such  a  contrary  statement,  it  is  clear,  cannot  be  admitted 
as  proof  of  the  facts  therein  asserted ;  it  can  only  be  admitted,  if  admis- 
sible at  all,  for  the  purpose  of  neutralising,  or  raising  doubt  and  suspicion 
as  to  those  parts  of  the  witness's  testimony  with  which  the  contrary  state- 
ment is  at  variance.  The  common  objection  to  this  evidence  is, 'that  it 
would  necessarily  discredit  the  witness ;  that  the  party  ought  not  to  have 
called  him,  if  he  had  not  considered  him  worthy  of  credit ;  and  that, 
having  called  him,  he  must  take  him  for  better  and  for  worse,  and  cannot 
afterwards  discredit  him.  For  the  admissibility  of  the  proposed  evidence, 
it  may  be  said  that  this  course  is  necessary  as  a  security  against  the  con- 

(1)  4  B.  &  Ad.  193. 

(2)  Bradley  v.  Kicardo,  8  Blng.  57. 

(Where  the  evidence  sh'>w8  that  the  witness  was  mistaken,  it  does  not  affect  the  rest  of 
his  testiiunny  any  further  tlian  as  serves  to  show  a  defect  of  memory.    Hall  v.  Houarhton 
37  Maine,  411 ;  Brennan  v.  Tlie  People,  15  111.  511.) 

(3)  (Brown  v.  Wood,  19  Miss.  (4  Bennett)  475 ;  Leary  v.  Dearborn,  19  N.  H.  851 
Swamscot  Machine  Co.  v.  Walker,  2  Poster  (N.  H.)  457.) 
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trivance  of  an  artful  -witness,  who  otherwise  might  recommend  himself  to  a 
party  by  the  promise  of  favorable  evidence  (being  really  in  the  interest  of 
th«  opposite  party,  and  afterwards  by  hostile  evidence  ruin  his  cause  ;  and 
that  the  power  of  proving  contradictory  statements  ought  to  be  the  same, 
whether  the  witness  is  called  by  the  one  party  or  the  other ;  that  such  a 
power  is  necessary  for  the  purpose  of  placing  the  witness  fairly  and  com- 
pletely before  the  court,  and  for  enabling  the  jury  to  ascertain  how  far  he 
deserves  to  be  believed:  that  the  "ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evidence,  and 
that  in  the  administration  of  criminal  justice  especially,  the  exclusion  of 
the  proof  of  contrary  statements  might  be  attended  with  the  worst  conse- 
quences. With  respect  to  the  objection  that  a  party  has  no  right  to  put  a 
witness  into  the  box  as  a  witness  of  credit,  and  afterwards  call  other 
witnesses  to  discredit  him,  it  proceeds  upon  the  supposition  that  the  party 
firdt  acted  on  one  principle,  and  afterwards,  being  disappointed  by  the  wit- 
ness, turns  round  and  acts  upon  another — thus  imputing  to  the  party 
something  of  double-dealing  or  dishonest  practice.  But  it  is  evident  that 
this  does  not  apply  to  the  case  where,  a  party,  having  given  credit  to  a 
■witness,  is  deceived  by  him,  and  first  discovers  the  deceit  at  the  trial 
*986  of  *  the  cause.  To  reject  the  proposed  evidence  in  such  a  case,  and 
repress  the  truth,  would  be  to  allow  the  witness  to  deceive  both  jury 
and  pa,rty,  and  might  work  serious  injusticei(l)  * 

The  eases  upon  this  subject  are  as  follows : 

On  the  trial  of  Warren  Hastings,  the  opinion  of  the  judges  was  taken 
by  the  Lords,  upon  a  question  involving  this  point,  although  the  circum- 
stances were  not  such  as  to  raise  it  distinctly.  (2)  A  witness  professing 
forgetfulness,  or  speaking  indeterminately  on  a  point,  was  asked  by  the 
managers  for  the  Commons,  whether  he  had  not  been  examined  before  a  com- 
mittee of  the  House  of  Commons,  and  whether  he  had  not  before  that 
committee  answered  a  particular  question  in  a  particlar  manner.  (3)  The 
inquiry  being  objected  to,  the  opinion  of  the  judges  was  required  by  the 
Lords,  (4)  and  a  question  submitted  to  them,  the  terms  of  which  are 
embodied  verbatim  in  the  answer  delivered  by  the  lord  chief  baron,  express- 
ing their  unanimous  opinion, (5)  "That  where  a  witness,  produced  and 
examined  in  a  critical  proceeding  by  a  prosecutor,  disclaims  all  knowledge 
of  any  matter  so  interrogated,  it  is  not  competent  for  such  prosecutor  to 
pursue  such  examination,  by  proposing  a  question  containing  the  particu- 
lars of  an  answer  supposed  to  have  been  made  by  such  witness  in  another 
place,  and  by  demandmg  of  him,  whether  the  particulars,  so  suggested, 
were  not  the  answers  he  had  so  made."  This  decision  goes  too  far ;  there 
is  express  authority  for  a  modification  of  the  rule,  at  least  to  a  certain 
extent,  namely,  to  allow  a  party  to  propose  such  a  question  to  the  witness, 
and  to  receive  his  answer,  although,  if  the  answer  is  unfavorable,  it  may  be 
held  to  be  conclusive. 

In  the  case  of  The  King  agt.  01droyd,(6)  on  a  trial  for  murder,  several 

(1)  (The  Common  Law  Procedure  Act  of  1854  (W  &  18  Vict.  u.  125,  §  23),  provides  that— 
"A  party  producing  a  witness  shall  not  be  allowed  to  impeach  iiis  credit  by  general 

evidence  of  bad  character,  but  he  may,  in  case  the  witness  shall  in  the  opinion  of  the 
judge  prove  adverse,  contradict  him  by  other  evidence,  ov  by  leave  of  the  judge  prove 
that  he  has  made  at  other  times  a  statement  inconsistent  with  his  present  testimony ;  but 
before  such  last-mentioned  proof  can  be  given,  the  circumstances  of  the  supposed  state- 
ihent,  sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  wliether  or  not  he  has  made  such  statement." 

The  act  also  specifies  the  circumstances  under  which  proof  may  be  mven  of  contra- 
dictory statements  by  an  adverse  witness  ) 

(2)  See  Mill's  History  of  British  India,  bk.  6,  ch.  2. 

(3)  Jour.  Dom.  Proc.  29th  Feb.  1788. 

(4)  Ibid. 

(5)  Jour.  Dom.  Proc.  10th  April,  1788. 

(6)  IU.&E.,  C.  C.  B.  88. 
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witneases  having  been  called  for  the  prosecution,  the  prisoner's  counsel 
observed  the  name  of  another  witness  indorsed  oh  the  bill  of  indictment ; 
but  the  counsel  for  the  prosecution  deblined  to  call  her.  Graham,  B., 
thought  it  his  duty  to  call  her;  and  her  evidence  went  to  an  acquittal. 
*087 1  *The  judge  then  cast  his  eye  over  her  deposition  taken  before  the 
coroner,(l)  and  finding  it  totally  at  variance  with  what  she  swore 
at  the  trial,  caused  that  deposition  to  be  proved,  and  in  summing  up  to  the 
jury  threw  her  testimony  out  of  the  case.  The  twelve  judges^  on  consider- 
ation, confirmed  the  judge's  proceeding;  Lord  Ellenborough,  C.  J.,  and 
Mansfield,  C.  J.,  observing,  that  they  thought  the  prosecutor  had  the  same' 
right  as  the  judge.  (2) 

The  case  of  Ewer  agt.  Ambrose, (3)  furnishes  materials  for  both  sides  of 
the  argument  on  this  question.  There,  a  witness  having  been  called  on  the 
part  of  the  defendant  to  prove  a  partnership  between  himself  and  the  de- 
fendant, and  having  denied  that  fact,  an  answer  of  the  witness  in  chancery 
wherein  he  admitted  himself  to  be  partner,  was  offered  in  evidence  by  the ' 
defendant's  counsel,  and  admitted.  The  judge  left  it  to  the  jury  to  find  for 
the  plaintiff  or  the  defendant,  according  as  they  gave  credit  to  the  witness's 
answer  in  chancery,  or  to  his  testimony  in  court.  The  jury  having  found 
for  the  defendant,  the  Court  of  King's  Bench  directed  a  new  trial,  on  thp 
ground  that  the  answer,  if  admissible  at  all,  could  only  be  received  to  con- 
tradict the  witness,  and  not  to  substantiate  any  fact.  Whether  it  was 
admissible  as  contradiction,  the  case  did  not  require  the  court  to  decide. 
Bayley,  J.,  appeared  to  be  opinion  (though  it  was  unnecessary  to  decide) 
that  the  answer  was  inadmissible ;  but  upon  that  point  Holroyd,  J.,  and 
Littledale,  J.,  abstained  from  expressing  any  opinion.  Holpoydj  J.,  how- 
ever, after  observing  that  the  answer  was  clearly  not  admissible  to  prove 
substantively  the  partnership,  proceeded  thus:  "But  it  is  a  very  different 
question,  whether  it  was  not  evidence  to  destroy  the  credit  of  the  witness 
as  to  the  particular  fact  to  which  he  swore." 

In  Bernasconi  agt.  Fairbrother,(4)  Lord  Denman,  C.  J.,  permitted  an 
attorney  to  prove  that  the  witness  oi  the  party  for  whom  he  appeared,  had 
immediately  before  the  trial  made  to  him  a  statement  quite  opposite  to 
what  he  swore  at  the  trial.  An  act  of  bankruptcy  was  established  by  no 
other  witness ;  the  plaintiff  was  nonsuited,,  and  moved  for  a  new  trial,  on 

the  ground  of  surprise. 
*988  *Similar  evidence  was  received  by  Lord  Denman,  C.  J.,  in  the  case 
of  Wright  agt.  Beckett.  (5)  In  this  case,  an  action  of  trespass  quare 
clausum  f regit,  where  the  question  was,  whether  the  plaintiff  had  the 
exclusive  right  to  the  soil  of  a  piece  of  land,  the  plaintiff's  counsel,  having 
examined  four  witnesses  to  prove  that  the  plaintiff  and  his  predecessors 
had  immemotfially  exercised  acts  of  ownership  over  it,  called  a  fifth  witness 
Q  establish  the  same  fact.     That  witness  on  being  examined,  contradicted 

e  other  four  witnesses ;   upon  which  the  plaintiff's  counsel  asked  him, 


*i 


(1)  See  R.  V.  Edwards,  8  C.  &  P.  26,  supra,  p.  969. 

(-2)  But  see  R.  v.  Mqran,  Jebb,  C.  C.  91,  infra,  p.  994. 

Note  603. — It  was  accordingly  held  in  State  v.  Norris  (1  Hayw.  439,  438),  that  the  pro- 
secution might  discredit  one  of  his  own  witnesses,  by  showing  his  contradictory 
statements  out  of  doors  ;  for  the  prosecuting  attorney  does  not  know  the  facts  ;  and  if  it 
were  otterwise,  the  people  might  be  tricked  by  the  prisoner  getting  witnesses  out  of 
doors  to  state  facts  against  him,  thus  inducing  the  publip  to  call  them,  when  they  will 
swear  in  favor  of  the  prisoner,  and  thus,  by  f^aping  impeachment,  procure  a  fraudulent 
acquittal.  But  qiiere.  Queen  v.  The  State,  o  Har.  &  John.  332.  This  case  contains  an 
intimation  implying  an  opposite  doctrine,  though  the  court  do  not  advert  to  the  distinc- 
tion between  public  and  private  proseicution. 

(In  The  People  v.  Safiford  (5  Denio  R.  113),  such  evidence  was  held  clearly  inadmissible.) 

(8)  3  B.  &  C.  749. 

f  Cited  by  Lord  Denman,  C.  J.,  1  Mood.  &  R.  437. 
1  Mood.  &  R.  414. 
01.  n.  104 
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whether  he  had  not  given  a  different  account  of  the  facts  to  the  plaintift's 
attorney  two  days  before  ?  This  question  -was  objected  to,  on  the  ground 
that  the  obvious  tendency  of  the\juestion  put  by  the  plaintiff,  was  to  dis- 
credit his  own  witness.  Lord  Denraan,  C.  J.,  overruled  the  objection,  and 
the  question  was  put ;  but  the  witness  gave  an  evasive  answer  to  the  ques- 
tion. The  counsel  then  called  the  plaintiff's  attorney,  and  proposed  to 
inquire  of  him  whether  the  witness  had  given  to  him,  upon  the  occasion 
referred  to,  an  account  of  the  facts  different  from  that  given  on  the  trial 
This  was  also  objected  to,  but  the  lord  chief  justice  allowed  the  question  to 
be  put.  The  attorney  answered  the  question  in  the  affirmative,  and  added, 
that  he  took  down  in  writing  the  account  given  by  the  witness,  which  was 
I'ead  over  to  him,  and   he  said  it  was  quite  correct ;  the  plaintiff's  attorney 

then  read  the  written  account  to  the  jury  (1.) 
*989  *The  lord  chief  justice,  in  summing  up  the  case  to  the  jury  told  them 
they  were  not  to  look  upon  the  statement,  given  by  the  witness  to 
the  attorney,  as  evidence  of  the  facts  therein  stated ;  they  were  only  to 
receive  that  statement  by  way  of  neutralizing  the  effect  of  the  evidence 
which  the  witness  had  unexpectedly  given  in  court. 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  motion  was  made,  and 
a  rule  granted,  for  showing  cause  why  there  should  not  be  a  new  triaL 
After  cause  shown  before  Lord  Denman,  C.  J.,  and  Bolland,  B.,(2^  time  was 
taken  for  considering  the  question;  finally  they  differed  in  opinion,  and 
delivered  their  judgments  at  length. 

Lord  Denman,  C.  J.,  after  stating  the  facts  of  the  case,  said  he  retained 
his  first  opinion.  "  The  case,"  his  Lordship  said,  "  was  brought  to  this 
simple  point, — to  which  of  the  witnesses  was  credit  due  :  if  to  the  first  four, 
the  plaintiff  was  entitled  to  the  verdict ;  if  to  the  last,  the  defendant.  On 
this  issue  alone  the  event  of  the  cause  depended.     The  defendant  enjoyed 

(1)  Note  604.  —  The  general  rule  is  clear  and  well  settled,  that  a  party  calling  a  witness 
cannot  give  evidence  merely  to  discredit  him  (Sawrey  v.  MurrcU,  3  Hayw.  397  ;  ante,  note 
601) ;  as  by  showinor  that  he  is  interested  to  swear  in  favor  of  the  opposite  party  (Den  ex 
dem.  Farrar  v.  Hamilton,  1  Tayl.  10,  14;  Jackson  ex  deta.  Eden  v.  Varick,  7  Cow.  R.  238; 
S.  C,  on  error,  2  Wend.  166,  200,  201,  per  Walworth,  C.  See  also  Fulton  Bank  v.  Staf- 
ford, 2  Wend.  483  ;  M'Mahon  v.  Spangler,  4  Rand.  5 1 ;)  or  that  he  has  made  contradictory 
statements  (ante,  note  602) ;  Queen  v.  The  State,  5  Harr.  &  John.  232) ;  or  in  any  other 
way.    Sawrey  v.  Murrell,  2  Hayw.  397 ;  12  Wend.  108,  ante,  p.  976. 

But  the  party  who,  even  some  time  after  the  examination  of  the  adverse  witness  has 
been  closed,  calls  him  to  prove  a  distinct  fact  iu  his  own  favor,  does  not  thereby  make  the 
witness  his  own,  so  as  to  prevent  his  right  to  discredit  him.  Sawrey  v.  Murrell,  2  Hayw. 
397.     See  ante,  note  601 :  15  Wend.  419  ;  33  Barb.  543. 

Previous  contradictory  statements,  made  by  a  party's  witness,  are  certainly  evidence  of 
a  merely  discrediting  character  (The  People  v.  Vane,  12  Wend.  78,  81) ;  and  come  ivithin 
the  general  rule  that  the  party  shall  be  estopped  to  impeach,  by  testimony,  the  credibility 
of  liis  own  witness.  Yet  the  mind  must  be  so  nicely  practiced  to  distinguish  this  pro- 
ceeding from  the  allowable  one  of  the  party  contradicting  his  own  witness,  as  {ante,  note 
603)  that  very  learned  courts  have  confounded  the  former  with  the  latter.  In  Brown  v. 
Bellows  (4  Pick.  179,  187,  188,  194),  the  party  was,  under  the  latter  motion,  allowed  to 
cross-examine  his  own  witness,  in  respect  to  a  statement  formerly  made  by  him,  and  then 
to  call  a  witness,  showing  its  falsity.  It  is  true  that  the  party  was  driven  to  call  the 
first,  because  he  was  an  attesting  witness ;  and  the  decision  is  perhaps  maintainable  as  an 
exception,  within  Mr.  Evan's  remarks,  cited  ante,  note  603.  It  is  certainly  a  case  stnmgly 
illustrating  the  force  of  those  remarks,  and  the  learned  j  udges  were  evidently  struck  with 
the  singularly  unfortunate  necessity  which  had  tied  the  party  up  to  such  a  witness.  The 
argument  upon  which  they  went,  however,  confounded  the  contradictory  statement  with 
adisproof  of  tlie  fact.  4  Pick.  194.  A  similar  confusion  of  the  two  rules  occurs  in  De 
Lisle  V.  Priestman  fL  Browne,  183,  183),  and  was  confirmed  on  error.  The  subse- 
quent case  of  Cowden  v.  Reynolds  (12  Serg.  &  Rawle,  281),  was  again  the  case  of 
an  attesting  witness,  called  from  necessity.  Tilghman,  (J.  J.,  adverts  to  that,  but 
forbears  to  sanction  the  evidence  of  the  contradictory  statement  as  resting  upon  any 
exception.  He  struggles  to  distinguish  it  from  other  testimony,  merely  discrediting ;  such 
as  general  character.     We  think,  with  the  highest  deference,  that  he  fails  to  do  so. 

(2)  At  Sergeant's  Inn.  The  cause  was  tried  in  the  Court  of  Common  Pleaa  at  Lancaster . 
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tjbe  privilege  of  assailing  the  credit  of  those  who  were  opposed  to  his  inter- 
est ;  the  plaintiif  must  have  the  same  right  with  respect  to  that  witness  who 
unexpectedly  turned  against  him,  unless  he  is  debarred  by  some  strict  rule 
of  Jaw.  I'find  no  such  rule,  but  many  decisions  which  must  have  proceeded 
on  the  opposite  principle."  His  Lordship  then  cited  the  rule  laid  down  in 
Buller's  Nisi  Prius,  which  has  been  previously  referred  to,(l)  and  to  which, 
his  Lordship  said,  as  he  understood  it,  he  most  fully  subscrioed. 

"But,"  continued  Lord  Denman,  C.  J.,  "I  consider  the  meaning  of  this 
to  be,  that  no  party  shall  produce  a  witness  whom  he  knows  to  be  infamous, 
and  whom  he  has,  therefore,  the  means  of  discrediting  by  general  evidence. 
No  inference  arises  that  I  may  not  prove  my  witness  to  state  an  untruth, 
when  he  surprises  me  by  doing  so  in  direct  opposition  to  what  he  had  told 
me  before.  In  this  case  the  discredit  is  consequential,  and  the  evidence  is 
not  general,  but  extremely  particular  and  subject  to  any  explanation  which 
the  witness  may  be  able  to  aiford.  The  rule  laid  in,  Buller's  Nisi  Prius, 
therefore  appears  to  me  inapplicable. 

"  Two  dangerous  consequences  are,  however,  apprehended  from  admitting 
the  former  statement  of  a  witness  in  contradiction  to  his  testimony  on  the 
trial.  Now,  I  must  observe,  in  passing,  that  the  judge's  apprehension  of 
possible  danger  on  admitting  certain  evidence,  cannot  create  a  rule  for 
excluding  it.  The  legislature  may  make  such  a  provision,  or  the 
*990  rule  may  *have  so  far  prevailed  in  practice  as  to  be  properly  con- 
sidered parcel  of  the  common  law.  But  if,  instead  of  acting  on  estab- 
lished rules,  we  were  now  conferring  on  what  rules  it  would  be  best  to 
establish,  the  inconvenience  of  precluding  the  proof  tendered  strikes  my 
mind  as  infinitely  greater  than  that  of  admitting  it.  For  it  is  impossible  to 
conceive  a  more  frightful  iniquity  than  the  triumph  of  falsehood  and  treach- 
ery in  a  witness  who  pledges  himself  to  depose  to  thetruth  when  brought 
into  court,  and  in  the  meantime  is  persuaded  to  swear,  when  he  appears,  to 
a  completely  inconsistent  story 

"  The  dangers  on  the  other  hand,  though  doubtless  very  fit  subjects  of 
precaution  in  the  progress  of  the  trial,  exist  at  present  in  an  equal  degree, 
with  reference  to  modes  of  proceeding  which  have  never  yet  been  ques- 
tioned. 

"  The  most  obvious  and  striking  danger  is  that  of  collusion.  An  attor- 
ney, it  is  said,  may  induce  a  man  to  make  a  false  statement  without  oath, 
for  the  mere  purpose  of  contradicting  by  that  statement  the  truth,  which, 
when  sworn  as  a  -vy^itness,  he  must  reveal.  The  two  parties  concerned  in 
this  imagined  collusion  must  be  utterly  lost  to  every  sense  of  shame  as 
well  as  honesty.  But  there  is  another  mode  by  which  their  wicked 
conspiracy  could  be  just  as  easily  effected.  The  statement  might  be  made, 
and  then  the  witness  might  tender  himself  to  the  opposite  party  for  whom 
he  might  be  first  set  up,  and  afterwards  prostrated  by  his  former  statement. 
This  far  more  effectual  stratagem  could  be  prevented  by  no  j-ule  of  law. 

"The  other  danger  is,  that  the  statement,  which  is  admissible  only  to 
contradict  the  witness,  may  be  taken  as  substantive  proof  in  the  cause. 
But  this  danger  equally  arises  from  the  contradiction  of  an  adverse  witness : 
it  is  met  by  the  judge  pointing  out  the  distinction  to  the  jury,  and  warning 
them  not  to  be  misled.  It  is  not  so  abstruse  but  that  the  judges  may 
explain  it,  and  juries  perceive  its  reasonableness ;  and  it  is  probable  that 
they  most  commonly  discard  entirely  the  evidence  of  him  who  has  stated 
falsehoods,  whether  sworn  or  unsworn." 

Lord  Denman,  C.  J.,  then  referred  to  the  cases  before  mentioned  of 
Alexander  agt.  Gibson,(2)  and  Lowe  agt.  JoUffe,(:i)  as  establishing  that  a 

(1)  Supra,  p.  982. 

(2)  Supra,  p.  983. 
(S)  Sapra,  p.  982. 
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party  may  so  far  contradict  the  witness  he  calls,  as  to  prove  by  others  the 
fket  which  that  witness  denies  :  and  then  proceeded  to  consider  the  question, 
whether,  for  the  purpose  of  showing  the  witness's  statement  to  be  correct, 
a  party  may  be  allowed  to  contradict  his  own  witness,  not  by  others,  but 
by  his  own  previous  and  contradictory  assertions.  Upon  this  point^ 
Lord  Denman,  C.  J.,  citing  the  decision  in  the  case  of  The  King  agt.  Old- 

royd,(l)  observed,  "  This  decision  does  not  incur  the  danger  of 
*991     *  collusion,  as  the  parties  who  conducted  the  prosecution  neither 

called  nor  contradicted  the  witness.  But  it  proves  that  a  former 
declaration  niay  be  given  in  evidence  to  contradict  what  the  same  witness 
has  sworn  to  on  the  trial,  notwithstanding  the  danger  of  that  declaration 
being  believed,  and  acted  on  as  evidence  in  the  cause ;  and  it  prepares  the 
liiind  for  considering  the  very  qilestion  now  before  us.  For  the  prosecutor 
would  have  undoubtedly  been  justified  in  expecting  the  evidence  in  court 
to  agree  with  that  given  before  the  coroner,  and  in  summoning  the  witness' 
into  the  box  with  that  expectation.  If  he  had  done  so,  and  had  heard  her 
gainsay  the  deposition  from  which  he  examined  her,  could  he  have  been 
prevented  from  neutralizing  the  evidence,  and  defeating  the  attempted 
fraud  by  laying  that  deposition  before  the  jury."  This  decision  Lord 
Denman,  C.  J.,  considered  a  conclusive  authority  for  the  principle  now 
under  controversey. 

Lord  Denman,  C.  J.,  then  referred  to  the  case  of  Ewer  agt.  Ambrose, (2) 
and  observed,  that  if  the  answer,  tendered  as  evidence  in  that  case,  could 
not  have  been  received  at  all,  the  same  man  might  defeat  on  the  same  day, 
a  suit  in  chancery,  and  an  action  at  law,  by  swearing  in  the  former  to  the 
affirmative,  and  in  the  latter  to  the  negative  of  the  same  proposition. 

Then,  adverting  again  to  the  general  principle,  —  "If  the  witness  pro- 
fessing to  be  mine  has  been  bribed  by  my  adversary  to  deceive  me,  —  if, 
having  taught  me  to  expect  the  truth  from  him,  he  is  induced  by  malice  or 
corruption  to  turn  round  upon  me  with  a  newly  invented  falsehood,  which 
defeats  my  just  right,  and  throws  discredit  on  all  my  other  witnesses, — 
must  I  be  prevented  from  showing  the  jury  facts  like  these  ?  Suppose  that 
in  some  dispute  happening  in  the  street  a  by-stander  declares  his  name  to 
one  of  the  contending  parties,  and  his  readiness  to  prove  his  conduct  blame- 
less ;  that  he  attends  the  solicitor,  and  gives  in  his  deposition  to  the  same 
effect,  but  when  sworn  in  open  court,  takes  part  with  the  adversary.  The 
question  then  is,  whether  he  is  to  be  believed,  or  the  other  witnesses  called 
by  the  same  party.  Some  one  in  court  happens  to  know  him,  and  whispers 
to  the  attorney,  '  He  has  deceived  you  in  every  way ;  he  has  given  you  a 
false  name ;  he  is  the  adversary's  brother  and  partner ;  moreover,  he  has 
been  for  years  notoriously  infamous.'  Or,  suppose  such  a  trial  for  misde- 
meanor as  some  that  have  lately  revolted  the  public  mind ;  and  that  some 
stranger,  after  voluntarily  offermg  his  testimony  to  a  calumniated  man, 
should  unexpectedly  side  with  his  false  accuser.  If  the  rule  against  dis- 
crediting your  own  witnesses  must  be  strictly  construed,  these  deceptions 
cannot  be  exposed.  You  will  be  told  that  you  have  called  him ;  you  must 
take  him  for  better  and  for  worse,  and  must  be  bound  by  all  his  statements. 

Or,  if  you  are  permitted,  by  reason  of  yoiir  late  discovery  of  these 
*992     facts,  to  prove  them  for  your  own  necessary  *protection,  this  must  be 

because  the  rule  cannot  apply  to  a  case  where  such  facts  are  brought 
to  your  knowledge  after  you  have  placed  him  in  the  witness  box.  The 
rule,  therefore,  is  limited  by  that  condition ;  and  you  shall  be  at  liberty  to 
discredit  jQar  w.itness  by  such  evidence,  because  you  have  been  deceived 
and  surprised.  Can  any  reason  then  be  assigned,  why,  when  equally 
deceived  by  his  denying  to-day  what  he  asserted  yesterday,  you  should  be 

(1)  Supra,  p.  986. 

(2)  Supra,  p.  987. 
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excluded  from  showing  the  contradiction  into  which,  from  whatever  motive, 
he  has  fallen?  It  is  clear  thdt,  in  civil  cases,  the  exclusion  might  produce 
great  injustice,  and,  in  criminal  cases,  improper  acquittals  and  fraudulent 
convictions. 

"  The  result  is,  that  finding  no  direct  authority  compelling  the  exclusion 
of  such  evidence,  and  some  which  appear  to  me  on  principle  to  prove  it 
admissible,  and  thinking  that  truth  and  justice  may  be  most  materially 
affected  by  that  exclusion,  I  am  bound  to  abide  by  the  course  I  pursued 
at  Nisi  Prius,  and  must  give  my  judgment  against  making  the  rule 
absolute." 

Bolland,  B.,  was  of  opinion,  that  the  rule  applicable  to  this  question  was 
that  which  had  been  relied  upon  by  the  defendant's  counsel,  viz. :  that  a 
party  in  a  cause  is  not  to  be  permitted  to  give  evidence  of  a  fact  for  the 
purpose  of  discrediting  his  own  witness,  unless  such  fact  would  of  itself  bp 
evidence  in  the  cause ;  but  that  where  such  fact  is  relevant  to  the  issue, 
and  60  per  se  evidence  in  the  cause,  such  proof  is  to  be  allowed  tO'  be 
given,  although  it  may  collaterally  have  the  effect  of  discrediting  the  tes- 
timony of  his  own  witness.  He  considered  the  passage  cited  from  BuUer's 
Nisi  Prius, (1)  taken  altogether,  as  warranting  this  distinction;  as  the 
learned  writer  pointed  out  in  what  matter  and  to  what  extent  a  party  shall 
be  allowed  to  impeach  the  credit  of  his  own  witness,  in  contradistinction 
to  that  general  evidence  of  which  he  had  made  mention  just  before.  The 
cases  of  Ewer  agt.  Ambrose,(2)  and  Friedlander  agt.  The  London  Assurance 
Company,(3)  his  Lordship  considered,  were  decided  upon  the  principles  laid 
down  in  the  above  rule. 

"  I  think,"  said  the  learned  baron,  ''  great  weight  is  due  to  the  argument 
founded  on  the  danger  of  collusion;  it  is  indeed,  in  my  mind,  the  main 
objection  to  the  reception  of  the  evidence. 

"The  case  of  The  King  agt.  01droyd(4)  has  been  much  relied  on  for 
the  plaintiff.  I  cannot,  however,  consider  the  case  itself,  as  decided  by  the 
judges  upon  the  point  before  them,  as  an  authority  upon  the  question  in 
the,  present  case :  the  only  assistance  afforded  to  the  plaintiff  by  that  case 
is  to  be  derived  from  the  opinion  thrown  out  by  Lord  Ellenborough,  C.  J., 
and  Mansfield,  C.  J.,  which  appears  at  the  end  of  the  report."  The 
*993  *learned  baron  concluded  thus:  "All  doubt  upon  this  point  is  set  at 
rest  since  the  decision  of  Ewer  v.  Ambrose.  (5)  With  the  exception 
of  the  opinion  of  the  two  leaned  judges  in  R..v.  Oldroyd,  the  authorities 
are  uniform  in  establishing  that  a  party  cannot  contradict  his  own  witness 
but  by  giving  evidence  of  facts  bearing  upon  the  issue.  (6)  :  It  was  open  to 
the  plaintiff  to  do  so  in  the  present  case,  but  he  was  not  at  liberty  to  prove 
that  his  witness  had  previously  made  a  different  statement  to  the  attorney, 
because  that  was  a  matter  not  relevant  to  the  issue  in  the  cause ;  nor  was 
the,  statement  entitled  to  such  weight,  as  a  contradiction,  as  to  have  the 
power  of  neutralizing  the  evidence  (one  of  the  reasons  urged  for  its  admis- 
sion), it  not  having  been  given  upon  oath.  It  furnished  a.sufiicient  apology 
for  putting  the  witness  in  the  brief,  and  for  calling  him,  but  could  go  no 
further.  For  these  reasons  I  am  of  opinion  the  evidence  of  the  attorney  was 
improperly  received  at  the  trial." 

(1)  Supra,  p.  982. 

(2)  Supra,  p.  987. 

(3)  Supra,  p.  984. 

(4)  Swpra,  p.  986. 

(5)  Supra,  p.  987.  But  the  question  upon  the  admissibility  of  the  answer  in  that  case, 
as  evidence  to  contradict  the  witness,  was  not  decided,  A  new  triali  was  awarded  on  a 
diffdrent  ground,  namely,  because  the  answer  had  been  received  as  proof  of  the  facta 
tlierein  stated. 

(6)  But  the  learned  baron  in  his  argument  has  ni)t  cited  any  authority  which  estah- 
lisnes  that  proposition. 
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Lord  Denman,  C.  J.,  acted  upon  the  same  principle  in  Dunn  agt.  Aslett, 
(1)  an  action  of  assumpsit  on  the  warranty  of  a  horse,  where  one  of  the 
plaintiff's  witnesses  having,  on  cross-examination,  stated  facts  tending  to 
aho*  that  the  warranty  had  not  been  broken,  the  plaintiff's  counsel  inquired 
of  him  whether  he  had  been  living  with  the  defendant  and  the  defendant's 
•witnesses,  since  he  had  been  in  the  town :  this  was  objected  to,  on  the 
ground  that  a  party  cannot  discredit  his  own  witness,  and  that  the  plaintiff 
ought  not  to  have  called  him  unless  he  was  a  witness  to  whom  credit  was 
to  be  given.  But  Lord  Denman,  C.  J.,  allowed  the  question.  He  referred 
to  the  case  of  Wright  agt.  Beckett,  in  which,  he  said,  he  had  formed  hia 
opinion  after  much  consideration,  and  still  retained  that  opinion ;  and,  on 
the  same  principle,  he  thought  a  party  calling  a  witness  may  examine  him 
as  to  any  fact  tending  to  show  that  he  had  been  induced  to  betray  that 
party. 

Cases  contra.  Some  cases  must  now  be  mentioned,  in  which  the  decisions 
have  been  contrary. 

In  Holds  worth  agt.  The  Mayor  of  Dartmouth,  (2)  an  action  of  debt  on 
bond,  in  which  the  defendant  pleaded  fraud  and  covin,  one  of  the  defend- 
ant's witnesses  having  on  cross-examination  represented  the  giving  of  the 
bond  as  an  honest  transaction,  the  defendant's  counsel  was  allowed  to  ask 
the  witness,  whether  he  had  not  told  the  defendants  attorney  that  it  was  a 
shameful  transaction ;  this  the  witness  denied.  The  counsel  then 
*994  *proposed  to  inquire  of  the  attorney  whether  the  witness  had  said 
to  him  that  the  transaction  was  shameful.  The  judge,  Parke,  B., 
thought  the  proposed  inquiry  inadmissible,  and  that  it  made  no  difference, 
whether  the  fact  (concerning  which  the  inquiry  was  proposed)  was  elicited 
on  examination  in  chief,  or  on  cross-examination.  "  The  effect  and  object 
of  the  evidence,"  said  the  learned  judge  (according  to  the  report  of  the 
case),  "  is  to  discredit  the  witness.  It  goes  to  his  general  credit  to  show 
that  he  has  given  a  different  account  of  the  matter  before ;  and  it  is  a  clear 
rule  that  a  party  has  no  right  to  put  a  witness  into  the  box  as  a  witness 
of  credit,  and  when  he  gives  unfavorable  evidence,  to  call  testimony  to 
discredit  him." 

In  the  case  of  Winier  agt.  Brett, (3)  Erskine,  J.,  adopted  the  same  course 
as  Parke,  B.,  had  done  in  the  last  mentioned  case,  although  Wright  agt. 
Beckett(4)  was  cited;  and.his  Lordship,  after  referring  to  a  case  in  which 
he  had  acted  in  a  similar  manner  with  the  concurrence  of  Patteson,  J., (5) 
said,  he  had  since  talked  with  several  of  the  other  judges  on  the  point,  and 
found  they  were  generally  of  opinion  that  Mr.  Baron  Parke's  decision  was 
right.  And  on  a  subsequent  occasion,(6)  Wightman,  J.,  expressed  himself 
to  be  of  the  same  opinion.  (7) 

In  the  case  of  the  Queen  agt.  Ball,(8)  a  witness  for  the  prosecution  having 


(1)  3  Mo.  &  R.  133. 
(3)  3  Mo.  &  R.  153. 

(3)  3  Mo.  &  R.  357. 

(4)  1  Mo.  &  R.  414,  supra,  p.  988. 

(5)  Probably  R.  v.  Ball,  ut  supra. 

(6)  Allan  v.  Hutcliins,  3  Mo.  &  R.  358  n. 

(7)  Sb6  Hughes  v.  Rogers,  8  M.  &  W.  133,  where  the  plaintiff  called  a  witness  to  prove 
the  si^jnature  of  an  attesting  witness  to  a  b:mJ,  and  the  witnoss  having  sworn  that  the 
signature  was  not  of  tlie  attestins;  witness,  another  paper  (not  in  evidence  in  tne  cause) 
was  put  into  his  hanii,  which  he  also  stated  was  not  in  the  writing  of  the  attestin"-  wit- 
ness ;  and  it  was  hold,  that  the  plaintiff  was  not  at  liberty  to  prove  that  this  paper  was 
actually  written  by  the  attesting  witness,  for  the  purpose  of  contradicting  what  the 
witness  had  sworn  ;  but  this  was  so  decided  upon  tlie  ground  that  the  evidence  would 
have  raised  a  collateral  issue,  and  not  upon  the  ground  that  the  plaintiff  was  thereby 
seeking  to  discredit  his  own  witness. 

(8)  S.  C.  &  P.  745. 
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stated,  on  examination  in  chief,  that  she  had  been  examined  before  the  com- 
mitting magistrate,  and  that  her  statements  had  been  taken  by  him  in 
■writing,  and  that  she  then  gave  the  same  account  as  on  the  trial,  the  coun- 
sel for  the  prosecution  proposed  to  prove  that  her  statements  before  the 
magistrate  were  wholly  inconsistent  with  the  account  given  at  the  trial ; 
but  Erskine,  J.,  after  conferring  with  Patteson,  J.,  refused  to  receive  the 
evidence,  on  the  ground  that  the  party  calling  a  witness  cannot  call  another 
witness,  or  give  evidence  not  otherwise  admissible,  for  the  purpose  of  con- 
tradicting and  directly  discrediting  him.  And  in  the  Queen  agt.  Farr,(l) 
Patteson,  J.,  again  acted  upon  the  same  principle. 

In  a  modern  case  in  Ireland, (2)  ten  judges  decided  unanimously,  not- 
*995     withstanding  the  dicta  of  Lord  EUenborough,  C.  J.,  and  Mansfield,  C. 

J.,  in  the  King  agt.  01droyd,(3)  that  a  prosecutor  has  no  right  to  discre- 
dit a  witness  for  the  crown  by  producing  his  depositions,  containing 
statements  contradictory  to  the  testimony  given  at  the  trial.  (4) 

The  chief  objection  to  the  proposed  evidence  appears  to  be  this,  that  a 
party  after  calling  a  witness  as  a  witness  of  credit  shall  not  be  allowed  to 
discredit  him.  At  first  sight,  this  has  the  semblance  of  a  principle  of  plain 
dealing.  But  let  the  same  proposition  be  expressed  in  other  terms, — as 
near  the  facts  of  the  case,  if  not  nearer — and  let  it  run  thus  :  A  party,  after 
giving  credit  to  a  witness  for  Speaking  truth,  shall  not,  although  deceived 
by  him,  be  allowed  to  show  that  the  witness  has  deceived.  The  proposition 
BO  expressed  might,  to  an  unlearned  reader,  appear  scarcely  consistent  with 
the  principles  of  justice.  The  proposition  asserts  a  faat  as  the  foundation 
of  the  rule, — that  a  party  by  calling  a  witness  places  him  in  the  box  as  a 
witness  of  credit.  But  is  this  the  fact  ?  The  party  does  not  vouch  for  his 
credit,  nor  ought  he  to  be  treated  as  if  he  had  given  such  voucher.  He  may 
know  little,  perhaps  nothing,  of  the  witness's  character,  or  may  believe  it 
to  be  doubtful,  and  yet  may  not  unreasonably  give  him  credit  for  the  truth 
of  his  statements, — not  however  intending  thereby  to  vouch  for  him  as  a 
wit?iess  of  credit  y  and  if  in  such  cases  the  witness  deceives  him,  his  deceit 
ought  to  be  exposed,  and  his  evidence  weighed  in  the  scales  of  truth.  But, 
it  is  said,  he  shall  not  give  evidence  to  discredit  his  own  witness.  The 
answer  to  this  is,  that  the  witness  ought  not  to  receive  more  credit  than  h« 
deserves,  and  if  he  has  given  difierent  statements  of  the  same  transactions^ 
no  wrong  is  done  to  him  by  proving  them.  Whether  such  proof  may  dis- 
credit him  at  all,  or  to  what  extent  the  jury  are  to  determine  :  the  object 
of  the  party  may  be  to  discredit,  and  the  witness,  may  deserve  to  be  dis- 
credited ;  but  the  duty  of  the  judge  is  to  search  out  the  truth,  and  to  take 
care  that  the  exact  degree  of  credit  due  to  each  witness,  and  not  more,  shall 
be  fairly  and  justly  apportioned.  It  must  be  admitted,  however,  that  the 
weight  of  modern  authority  is  in  opposition  to  the  opinion,  reasoning  and 
arguments  of  Lord  Denman,  above  stated.  (5) 

(1)  Id.  768. 

(3)  B.  V.  Moran,  Jebb  C.  C.  91 ;  Ir.  Cr.  E.  508,  n.  a. 

(3)  K.  &  R.  90,  supra,  p.  986. 

(4)  The  conflicting  decisions,  cited  at  length  in  the  text,  resulted  in  the  recent  statute, 
cited  above  and  known  as  the  Common-Law  Procedure  Act.     17  and  18  Vict.  c.  125. 

(5)  Note  605.—*  *  Professor  Greenleaf  (1  Greenl.  Ev.  §  444)  says,  that  whether  it  be 
competent  for  a  party  to  prove  that  a  witness  whom  he  has  called,  and  whose  testimony 
is  unfavorable  to  his  cause,  had  previously  stated  the  facts  in  a  different  manner,  is  a  ques- 
tion upon  which  there  exists  some  diversity  of  opinion.  And  he  expresses  the  opinion, 
that  the  weight  of  authority  is  in  favor  of  admitting  the  party  to  show,  that  the  evidence 
has  taken  him  by  surprise,  and  is  contrary  to  the  examination  of  the  witness  preparatory 
to  the  trial,  or  to  what  the  party  had  reason  to  believe  he  would  testify  ;  or  that  the  wit- 
ness has  recently  been  brought  under  the  influence  of  the  other  party,  and  has  deceived 
the  party  calling  him.  '■  Fi>r  it  is  said  this  course  is  necessary  for  his  protection  against  the 
contrivance  of  an  artful  witness ;  and  the  danger  of  its  being  regarded  by  the  jury  as 
substantive  evidence  is  no  greater  in  such  cases,  than  it  is  where  the  contradictory  decla- 
rations are  proved  by  the  adverse  party."  Id.  And  see  the  authorities  cited  in  support 
of  this  doctrine.  Id.,  in  the  notes.  *  * 
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OF   BILLS    OP    EXCEPTIONS,    DEMtJREBRS   TO  EVIDENCE,  AND    NEW  TRIALS  FOE 
IMPEOPEB   RECEPTION   OR   REJECTION    OF   EVIDENCE. 

BUI  of  exceptions.  The  competency  of  witnesses,  and  the  admissibility 
of  evidence  are  to  be  decided  by  the  judge  who  tries  the  cause;  and  from 
his  judgment  there  is  an  appeal  by  a  bill  of  exceptions.  An  appeal  also 
maybe  made,  in  the  same  manner,  from  the  discretion  or  opinion  of  the 
judge  as  to  the  sufficiency  of  the  evidence  to  maintain  the  plaintiff's 
claim.  (1) 

At  common  law,  a  writ  of  error  could  not  be  brought  for  any  error  in 
law,  which  did  not  appear  on  the  record ;  and  therefore,  where  the  plaintiff 
or  defendant  alleged  anything  ore  tenus,  which  was  overruled  by  the  judge, 
the  party  aggrieved  had  no  redress.  (2)  To  remedy  this  defect,  it  was 
enacted  by  stat.  13  Ed.  I,  c.  31,  "If  one  impleaded  before  any  of  the  jus- 
tices allege  an  exception,  praying  that  the  justices  will  allow  it,  that,  if 
they  will  not,  and  if  he  write  the  exception,  and  require  the  justices  to  put 
ftheir  seals  to  it,  the  justices  shall  do  so,  and  if  one  will  not,  another 
shall."  (3) 

(1)  W.  Bl.  556  ;  Cowp.  161. 

'  Note  606. — *  *  It  is  not  a  matter  of  course  to  allow  a  party  to  turn  a  case  into  a  Irill  of 
exceptions.  It  must  depend  upon  the  gravity  of  the  case,  and  the  nature  of  the  questions 
involved,  whether  the  court  will  allow  a  party  to  do  so.  Clark  v.  Brown,  1  Barb.  Supr.  C. 
E.  215.  And  see  post,  note  614,  as  to  the  cases  where  a  bill  of  exceptions  will  lie.  For 
the  practice  in  New  York,  as  to  bills  of  exceptions,  see  1  Burrill's  Practice,  239,  445,  &c., 
and  the  various  cases  there  cited.  *  *    (See  also  Voorhis'  Code,  334-335.) 

(Under  the  present  practice  exceptions  are  taken  to  the  decision  of  the  court  on  ques- 
tions of  law, and  evidence  as  formerly;  but  the  party  desiring  to  review  such  decisions 
made  on  the  trial,  must  prepare  a  case.  Otis  v.  Spencer,  16  N.  Y.  610.  If  his  object  be 
to  obtain  a  new  trial,  the  case  should  contain  all  the  testimony  taken  on  the  trial,  and  the 
•decision  thereon ;  but  if  the  object  be  simply  to  obtain  a  review  of  the  rulings  of  the  court 
or  referee,  it  will  be  sufficient  to  present  so  much  of  the  testimony  and  proceedings  as  will 
present  the  questions  of  law  decided,  vvith  the  exceptions;  and  the  exceptions  may  be 
heard  by  order  of  the  court  at  the  general  term  in  the  iirst  instance.  See  2  N.  Y.  Prac- 
tice, Tiffany  &  Smith,  156-159.  When  the  appeal  is  made  from  a  judgment,  after  a  trial 
before  the  court  or  referee,  a  review  can  be  had  only  on  a  case  made,  which  should  con- 
tain the  conclusions  of  fact  and  of  law  with  a  proper  statement  of  the  questions  presented 
and  the  exceptions  taken  to  the  rulings.  Hunt  v.  Bloomer,  3  Kern.  341 ;  Johnson  v. 
Whitlock,  Id.  344 :  16  N.  Y.  610,  613.  For  the  practice,  see  sections  of  the  Code,  267, 268 ; 
Howard's  Code  of  N.  Y.) 

(2)  3  Inst.  426. 

(3)  Note  607. — The  old  statute  of  New  York,  in  relation  to  bills  of  exceptions,  was 
nearly  a  transcript  of  13  Ed.  I,  cited  in  the  text.  1  L.  N.  Y.  (V.  &  W.)  326,  §  6.  The 
Revised  Statutes  simply  provide  for  exceptions  by  either  party,  "  in  all  cases  where  excep- 
tions are  allowed  by  law  on  the  trial  of  any  cause,"  and  regulate  the  time  when  and  the 
manner  in  which  the  exceptions  are  to  be  made.  2  E.  S.  4^3,  §  73,  et  seq. ;  (Wynham  v. 
The  People,  20  Barb.  597.) 

We  have  not  the  means  of  ascertaining  what  the  peculiar  local  regulations  of  other 
states  are  on  this  subject.  In  Connecticut,  bills  of  exceptions  have  been  introduced  by 
the  courts,  as  a  power  incidental  to  their  jurisdiction.  Swift's  Ev.  167.  But  they  are  not, 
it  seems,  allowed  in  the  Superior  Court ;  a  mode  of  practice,  by  moving  for  a  new  trial, 
having  been  there  adopted,  which  has  superseded  them.  They  are  allowed,  however,  in 
(;he  Common  Pleas,  and  in  justices'  courts.    Id.  169,  170. 

In  Pennsylvania,  this  act  of  assembly  of  February  24th,  1806,  requires,  that  in  all  cases 
in  which  the  opinion  of  the  court  shall  be  delivered,  if  either  party  request  it,  it  shall  be 
the  duty  of  the  judges  respectively  to  reduce  the  opinion,  with  their  reasons  therefor,  to 
writing,  and  file  the  same  of  record  in  the  cause  ;  and  where  the  opinion  has  been  thus 
filed,  no  bill  of  exceptions  is  necessary  previous  to  a  writ  of  error.  Downino-  v.  Baldwin, 
1  Scrg.  &  Eawle,  298.  A  party  may,  however,  take  a  bill  of  exceptions,  if  \\e  prefer  that 
course,  notwithstanding  the  opinion  has  been  filed.    Bassler  v.  Niesley,  Id.  431. 

It  is  proper  to  observe  here,  that  a  bill  of  exceptions  is  only  necessary  where  the  alleged 
error  could  not  otherwise  appear  upon  the  record.  Macker'a  Heirs  v.  Thomas  7  Wheat 
S30,  532. 
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*997  *  Whether  it  lies  in  criminal  cases.  This  statute  extends  to  the 
plaintiff  as  well  as  to  the  defendant,(l)  and  to  a  trial  at  bar  as  well 
as  at  Nisi  Prius.  (2)  But  it  has  been  doubted  whether  it  extends  to  crimi- 
nal cases.  Lord  Coke,  in  his  exposition  of  the  statute,  states,  that  it 
extends  to  all  actions,  real,  personal,  and  mixed  ;  but  of  criminal  cases  he 
makes  no  mention.  In  the  case  of  Sir  H.  Vane,  (3)  who  was  tried  for  high 
treason,  the  court  refused  to  sign  a  bill  of  exceptions ;  "  because,"  they  said, 
"  criminal  cases  were  not  within  the  statute,  but  only  actions  between  party 
and  party."  From  this  authority,  Mr.  Sergeant  Hawkins  infers  only  that  a 
bill  of  exceptions  is  not  allowable  on  an  indictment  for  treason  or  felony.  (4) 
"  Whether  a  bill  lies  not  in  any  criminal  case,"  said  Lord  Hardwicke,  "  is  a 

fioint  not  settled."  (5)  It  has  been  allowed  on  an  indictment  for  a  trespass, 
6)  and  also  on  an  information  in  the  nature  of  a  quo  warranto.  (7)  But 
Lord  Hardwicke,  in  the  case  before  referred  to,  after  saying  "  that  he  had 
known  a  bill  of  exceptions  allowed  in  informations  in  the  Court  of  Exche- 
quer, which  are  civil  suits  for  the  king's  debt,"  added,  "  It  has  never  been 
determined  to  lie  in  mere  criminal  proceedings  in  other  courts."  (8) 

(1)  3  Inst  437.  , 

Note  608. — So  In  New  York  (2  R.  S.  423,  |  73) ;  see  the  preceding  note,  And  a  party 
may  reverse  his  own  judgment  for  error.  Ingalls  v.  Lord,  1  Gowen's  R.  340;  Sarles  v. 
Hyatt,  Id.  253 ;  Bissell  v.  Marshall,  6  John.  R.  100 ;  Johnson  v.  Jebb,  8  Burr.  1772 ; 
Graham's  Pr.  284.        % 

(2)  Thurston  v.  Slatford  8  Salk.  155  ;  Adm.per  Cur.  in  Grafton  (Duchess)  v.  Holt,  Skin. 
354 ;  Rowe  v.  Brenton,  3  M.  &  R.  266  ;  R.  v.  Smith,  2  Show.  287,  contra. 

Note  609. — Enfield  v.  Hills,  Lev.  236,  S.  P.  (The  exceptions  must  be  taken  on  the  trial. 
Onondaga  C.  M.  Ins.  Co.  v.  Minard,  3  Comst.  98.  For  the  practice,  when  the  trial  is  had 
before  a  referee,  see  Hunt  v.  Bloomer,  3  Kernan  R.  841,  344.) 

(3)  1  Lev.  68  ;  S.  C,  Kel.  15 ;  1  Sid.  65. 

(4)  PI.  Cr.  bk.  3,  c.  46,  §  210. 

(5)  R.  V.  Preston  (Inhabs.).  R.  temp.  Hard.  251. 

(6)  R.  V.  Paget  (Lord)  ILeon.  5. 

(7)  R.  v.  Higgius,  1  Ventr.  366.  See  also  R.  v.  Nutt,  1  Barnard,  307,  a  prosecution  for  a 
Ubel. 

(8)  R.  V.  Preston  (Inhabs.),  ut  mpra.    See  also  R.  v.  Statten,  31  How.  St.  Tr.  1187. 
Note  610. — In  New  Y6rk,  before  the  late  revision,  a  bill  of  exceptions  would  not  lie  on 

the  trial  of  an  indictment  in  a  criminal  cotirt.  The  People  v.  Holbrook,  13  John.  Rep. 
90 ;  The  People  v.  Vermilyea,  7  Cowen's  Rep.  108  ;  Ex  parte  Barker,  Id.  143.  Though,  if 
the  same  indictment  were  removed  to  the  Supreme  Court,  and  sent  down  for  trial  at  a 
circuit,,  exceptians  might  be  taken  as  in  civil  cases.    The  People  v.  Vermilyea,  supra. 

But  now,  it  is  expressly  provided  by  statute,  that — "  On  the  trial  of  any  indictment, 
exceptions  to  any  decision  of  the  court  may  be  made  by  the  defendant  in  the  same  cases 
and  manner  provided  by  law  in  civil  cases ;  and  a  bill  thereof  shall  be  settled,  signed  and 
sealed,  and  shall  be  filed  with  the  clerk  of  the  court,  and  returned  upon  a  writ  of  error  as 
now  authorized  to  personal  actions,  or  upon  a  certiorari  as  hereinafter  provided,  and  the 
same  proceedings  may  be  had  to  compel  the  signing  and  sealing  of  such  bill,  and 
the  return  thereof."    2  R  S.  736,  §  21. 

"  But  no  such  bill  of  exceptions  shall  stay  or  delay  the  rendering  of  judgment  upon  any 
such  indictment,  or  the  execution  of  such  judgment,  or  of  any  sentence  thereon,  except  as 
hereinafter  provided."    Id.  §  22. 

"  Such  bill  of  exceptions  being  settled  and  signed,  if  the  circuit  judge  who  tried  the 
cause,  or  a  justice  of  the  Supreme  Court,  shall  certify  on  such  bill  that,  in  his  opinion, 
there  is  probable  cause  for  the  same,  or  so  much  doubt  as  to  render  it  expedient  to  take 
the  judgment  of  the  Supreme  Court  thereon,  such  certificate-,  on  being  filed  with  the  clerk 
of  the  court,  shall  stay  judgment  on  such  indictment  until  the  decision  of  the  Supreme 
Court  be  had  upon  such  exceptions."    Id.  §  23. 

"  If  such  bill  of  exceptions  shall  have  been  tendered  to  any  court  of  general  sessions, 
and  shall  have  been  settled,  signed  and  sealed,  and  the  judge  who  presided  on  the  trial,  or 
any  justice  of  the  Supreme  Court,  shall  grant  a  certificate,  as  provided  in  the  last  section, 
upon  the  filing  thereof  vidth  the  clerk  of  the  court,  judgment  shall  be  stayed  upon  such 
indictment  until  the  decision  of  the  Supreme  Court  be  had  upon  such  exceptions."  Id.  8  24. 

"But  no  certificate  shall  be  granted  by  a  judge  of  the  Supreme  Court,  unless  applica- 
tion therefor  shall  first  have  been  made  to  the  judge  who  presided  at  the  trial,  and  the 
reasons  of  such  judge  for  refusing  the  same,  be  attached  to  the  bill  of  exceptions.  Id.  §  25. 

The  twenty-sixth  section  provides  for  letting  the  defendant  to  bail  upon  such  certificate 
being  granted  as  specified  in  the  three  last  sections ;  and  is  confined  to  cases  where  the 

Vol.  n.  105 
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*998  *A  bill  of  exceptions  cannot  be  allowed  by  the  justices  of  the  peace 
at  the  quarter  sessions,  on  the  hearing  of  an  appeal  against  an  order 
of  removal.  (1)     It  has  been  said  that  it  can  be  used  only  on  a  writ 

*999  of  error,  *and  therefore  where  a  writ  of  error  will  not  lie,  there  can- 
not be  a  bill  of  exceptions; (2)  but  it  has  been  held  that  a  bill  of 

riffense  charged  is  punishable  by  imprisonment  in  a  state  prison  or  in  a  county  jail.  The 
power  of  taking  bail,  under  such  circumstances,  can  only  be  exercised  by  the  court  in 
which  the  trial  may  have  been  had,  a  justice  of  the  Supreme  Court,  or  a  circuit  judge  ; 
and  the  recognizance  must  be  with  sufficient  sureties,  conditioned  for  the  appearance  of 
the  defendant  in  the  court  where  the  trial  was  had,  at  such  time  as  the  Supreme  Court 
shall  direct,  and  that  he  will  obey  any  order  or  judgment  the  Supreme  Court  shall  make 
in  the  premises.  When  judgment  shall  have  been  stayed  upon  any  indictment  as  pro- 
vided for,  ii  is  made  the  duty  of  the  district  attorney  of  the  county  immediately  to  sue 
out  a  writ  of  certiorari,  returnable  in  the  Supreme  Court,  to  remove  such  indictment, 
with  the  bill  of  exceptions  and  other  proceedings  thereon,  into  such  court ;  and  the  clerk 
of  the  court  shall,  without  delay,  make  a  return  thereto,  containing  a  transcript  of  the 
indiciment,  bill  of  exceptions,  and  the  certiiicate  staying  judgment.    Id.  §  37. 

In  Virginia,  it  seems,  exceptions  are  allowed  in  criminal  cases.  See  Courtney  v.  The 
Commonwealth,  5  Rand.  Rep.  666.  So,  also,  in  Vermont  (see  State  v.  Catlin,  3  Verm. 
Hep.  530),  in  Connecticut  (Swift's  Ev.  168),  and  Tennessee  (Allen  v.  The  State,  Mart.  & 
Yerg.394). 

(The  bill  of  exceptions  does  not  bring  up  the  whole  case — it  presents  only  the  ruling  to 
which  an  exception  is  taken.  People  v.  Rathbun,  21  Wend.  509.  An  exception  to  incom- 
petent evidence,  admitted  on  a  branch  of  the  case  which  is  afterwards  abandoned  by  the 
prosecutor,  wall  not  avail  the  defendant  (People  v.  Cunningham,  1  Denio,  534) :  nor  will 
an  exception  to  testimony  which  is  afterwards  stricken  from  the  case,  the  jury  being 
instructed  to  disregard  it.  People  v.  Parish,  4  Denio  R.  153.  The  bill  of  exceptions  does 
not  bring  up  preliminary  questions  as  to  an  irregularity  in  organizing  of  the  grand  jury, 
or  a  challenge  to  the  array.  Wynehamer  v.  People,  3  Parker  C.  R.  877 :  30  Barb.  (N. 
Y.)  567.) 
(1)  See  the  last  note. 

Note  611. — In  Sweet  v.  Overseers  of  Clinton  (3  John.  Rep.  23),  the  party,  against  whom 
an  order  of  bastardy  had  been  made,  appealed  to  the  sessions,  and  it  became  a  question 
whether  a  bill  of  exceptions  would  lie  to  a  court  of  sessions.  Thompson,  J.,  delivering 
the  opinion,  said :  •'  It  appears  pretty  well  settled,  by  the  eases  in  the  books,  that  it  will 
not.  In  those  summary  proceedings,  the  sessions  are  j  udges,  both  of  the  law  and  fact ; 
and  it  would  seem  to  be  the  intention  of  the  statute  instituting  these  proceedings,  that. 
What  the  justices  do  shall  be  final  as  to. facts,  and  everything  bftt  the  law  arising  there- 
from. 2  Strange,  1040.  If  the  sessions  do  not  return  to  the  certiorari  all  the  facts  which 
were  before  them,  and  which  are  necessary  to  appear,  in  order  to  judge  of  the  law  appli- 
cable to  the  case,  the  practice  I  apprehend  to  be,  for  this  court  to  order  the  sessions  to 
return  such  facts.  1  Term,  775 ;  Burr.  S.  C.  697." 
(3)  B.  N.  P.  816. 

NoTB  613. — In  Massachusetts,  a  writ  of  error  does  not  lie  where  there  is  an  adequate 
remedy  by  appeal  (Savage  v.  Gulliver,  4  Mass.  Rep.  171);  and  consequently,  no  bill  of 
exceptions  lies  in  such  case.  Champion  v.  Brooks,  9  Mass.  Rep.  338.  Parsons,  C.  J.,  in 
the  case  last  cited,  says :  "  The  statute  giving  an  appeal  must  be  construed  as  taking 
away  the  remedy  by  error  in  all  cases  in  which  the  party  aggrieved  had  opportunity,  and 
might  have  appealed.  This  construction,  as  a  general  rule,  was  settled  in  the  case  of 
Savage  V.  Gulliver  («Mjjra).  And  a  case  in  which* the  party  against  whom  the  issue  is 
found,  has  tendered  and  had  allowed  a  bill  of  exceptions,  is  within  the  reason  of  the  rule. 
On  appeal  from  a  judgment  rendered  on  verdict,  amendments  may  be  made  in  the  declara- 
tion or  pleadings,  on  reasonable  terms,  when  the  justice  of  the  case  requires  it :  and,  in 
consequence  thereof,  a  new  issue  in  fact  may  be  joined  and  tried  by  the  country.  As  no 
bill  of  exceptions  will  be  necessary  in  that  case,  no  disputes  can  arise  respecting  the  man- 
ner in  which  it  may  be  drawn,  or  the  conduct  of  the  judge  below  in  allowjpg  it.  But  if 
error  lies,  instead  of  an  appeal,  because  a  bill  of  exceptions  is  allowed,  all  this  useful  and 
discretionary  power  of  the  court  cannot  be  exercised ;  and  our  only  authority  will  be  to 
affirm  or  reverse  the  judgment  of  the  court  below.  And  if  the  error,  on  which  a  reversal 
is  ordered,  is  such  that  a  new  trial  may  be  had  at  the  bar  of  this  court,  yet  it  will  be  a 
trial  only  of  the  former  issue.  Where  an  appeal  lies,  the  judge  below  is  not  obliged  to 
allow  a  bill  of  exceptions  ;  and  it  would  be  unreasonable,  that  the  party  prevailing  below 
should  be  obliged,  against  his  consent,  to  submit  to  the  less  beneficial  proceedino^  by 
error  in  the  Superior  Court,  instead  of  an  appeal,  merely  because  the  judge  thought 
proper  to  indulge  the  adverse  party  with  the  allowance  of  his  bill  of  exceptions,  when  he 
had  no  legal  claim  to  any  such  allowance." 

(An  exception,  though  properly  taken,  falls  to  the  ground  where  the  jury  find  a  special 
verdict  at  the  request  of  the  party  excepting,  and  in  it  find  against  him  a  fact  essential  to 
his  case.    Bowditch  M.  P.  Ins.  Co.  v.  Bufium,  2  Gray,  650.) 
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exceptions  will  lie  to  a  county  court  ;(1)  it  is  doubtful,  however,  if  it  lies 
for  the  misdirection  of  a  judge  on  the  execution  of  a  writ  of  inquiry. (2) 
On  the  trial  of  a  feigned  issue  out  of  the  Cx)urt  of  Chancery,  a  party  is  not 
entitled  to  a  bill  of  exceptions.  (3) 

*1000  *  When  bill  of  exceptions  should  be  tendered.  A  party  cannot  avail 
himself  of  a  bill  of  exceptions,  unless  he  insist  upon  the  exception 
at  the  trial  If  he  waives  it,  he  acquiesces  and  cannot  resort  back  to  the 
exception  after  a  verdict.  The  statute  appoints  not  any  precise  time  for 
tendering  a  bill  of  exceptions ;  but  the  nature  and  reason  of  the  thing 
requires,  that  the  exception  should  be  reduced  to  writing,  when  taken  and 
disallowed :  not  that  the  exceptions  need  be  drawn  up  in  form ;  but  the  sub- 
stance must  be  reduced  to  writing  while  the  thing  is  transacting,  because  it 
is  to  become  a  record.  (4) 

(1)  .Strother  v.  Hutchioson,  4  N.  C.  83. 

(2)  Price  v.  Green,  16  M.  &  W.  346. 

(3)  Bullen  v.  Miekel,  3  PrL  415  ;  Wood,  B.,  (Essent. 

Note  613. — The  case  cited  in  the  text  was  decided  upon  the  ground,  that  the  Court  of 
Chancery  has  full  control  over  the  issue,  and  may  grant  a  new  trial,  if  the  former  one  was 
in  any  degree  unfair  or  erroneous. 

In  Pennsylvania;  on  an  issue  directed  by  the  Register's  Court  to  try  the  validity  of  a 
will,  it  became  a  question,  whether  the  statute  authorizing  issues  to  be  directed  by  such 
CDurt,  and  tried  in  the  Common  Pleas,  precluded  a  writ  of  error,  and  consequently  a  bill  of 
exceptions.  The  Supreme  Court  heldit  did  not ;  a,iid  per  Tilghinan,  C.  J.:  "  I  can  see 
nothing  in  the  act  of  Assembly  which  looks  like  an  intention  to  place  the  Register's 
Court  on  the  footing  of  the  Chancellor  of  England,  who  exercises  the  right  of  ordering  a 
eecond  trial  if  he  is  discontented  with  the  first.  Now,  unless  that  court  can  review  the 
proceedings  of  the  Court  of  Common  Pleas,  it  would  be  a  great  defect  in  the  administra- 
tion of  justice,  if  errors  could  not  be  corrected  in  this  court."  Vansant  v.  Boileau,  1 
Binn.  Rep.  444,  447. 

It  seems,  judgment  had  been  rendered  by  the  Common  Pleas  in  the  above  ease  :  if  it  had 
been  otherwise,  the  chief  justice  admits  there  would  have  been  a  technical  difficulty  hard 
to  be  got  over.  For  it  is  a  well  settled  principle,  that  a  writ  of  error  only  lies  where  a 
court  of  record  have  rendered  final  judgment,  or  made  an  award  in  the  nature  of  a  judg- 
ment. Id.;  Commonwealth  v.  Judges  of  the  Common  Pleas,  3  Binn.  Rep.  273,  276 ;  9 
Vin.  Abr.  474,  A,  2,  §  6.  See  Benjamin  v.  Armstrong,  2  Serg.  &  Rawle,  392.  But  though 
the  judgment  is  informal  and  defective,  if  it  be  one  on  which  an  execution  could  issue, 
the  party  aggrieved  by  it  is  entitled  to  his  writ  of  error.  Wilson  v.  Daniel,  3  Dall.  401, 
404.  In  Pennsylvania,  a  writ  of  error  will  lie  on  an  order  arresting  judgment.  Skinner 
V.  Robeson,  4  Yeates,  375 ;  Benjamin  v.  Armstrong,  supra.  In  New  York,  however, 
where  judgment  has  been  arrested,  the  course  of  practice  is  for  the  party  to  move  for 
judgment  against  himself,  in  order  to  bring  error  ;  for  a  writ  of  error,  it  is  there  held, 
will  not  lie  upon  an  order  arresting  judgment.  Id.;  Bayard  v.  Malcolm,  2  John.  Re|». 
101  ;  Fish  v.  Weatherwax,  2  John.  Cas.  215,  Farther,  as  to  where  error  lies,  see  the 
next  note. 

(4)  By  HoU,  C.  J.,  Wright  v.  Sharpe,  1  Salk.  288. 

Note  614. — A  bill  of  exceptions  may  be  said  to  lie,  generally,  to  any  erroneous  decision 
or  opinion  of  the  judge  upon  the  trial,  by  which  either  party  is  prejudiced ;  as  if  he  reject 
evidence  tending  in  any  degree  to  aid  the  jury  in  determining  a  material  fact ;  or  admit 
improper  evidence ;  or  refuse  to  nonsuit  the  plaintiff;  or  to  notice  material  testimony  ;  or 
to  charge  upon  a  question  of  law,  where  his  attention  is  distinctly  called  to  it.  Coleman 
V.  Allen,  3  J.  J.  Marsh.  229  ;  Graham  v.  Gammon,  2  Cain.  Rep.  168  ;  Van  Gordon  v.  Jack- 
eon,  5  John.  Rep.  467 ;  Jackson  v.  Caldwell,  1  Cowen's  Rep.  622,  639 ;  Ex  parte  Bailey,  3 
Id.  479  ;  Murray  v.  Judah,  6  Id.  484  :  Danlop  v.  Patterson,  5  Id.  243  ;  Douglass  v.  McAl- 
lister, 3  Crancb,  298  ;  Smith  v.  Carrington,  4  Id.  63  ;  Eudd  v.  Thomas,  1  J.  J.  Marsh.  209, 
300  State  v.  Catlin,  3  Verm.  Rep.  530 ;  Hanks  v.  Roberts,  3  J.  J.  Marsh.  298.  And  if  the 
judge  comment  upon  a  piece  of  testimony  to  tl\e  jury,  and  leave  it  generally  for  them  to 
pass  upon,  without  adding  such  views  as  to  its  credibility  as  the  law  requires  the  jury 
to  consider,  a  bill  of  exceptions  will  lie  to  the  charge.  Dunlop  v.  Patterson,  5  (Cowen's 
Eep.  243.  Thus,  where  the  material  fact  in  the  cause  depended  for  its  proof  upon  the 
testimony  of  F.,  a  single  unsupported  witness,  who  swore  to  that  fact,  but  upon  whose 
cross-examination,  it  was  quite  plain  that  he  had  perjured  himself,  either  in  the  cause 
pending,  or  in  a  former  cause  relating  to  the  same  matter ;  and  the  court  charged  the 
jury  that  he  was  competent ;  that  they  might  give  his  testimony  such  weight  as  they 
thought  it  deserved ;  and  that  it  was  in  some  measure  supported  by  the  testimony  of  R. 
(a  witness  who  had  agreed  with  F.  in  a  collateral,  immaterial  fact),  and  therefore  entitled 
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tO'lhat  additional  weight ;  held,  that  the  judge  should  have  instructed  the  jury  to  dis- 
regaj-d;  F's  testimony;  and  that  an  exception  to  his  charge  for  such  omission  was  well 
taken.    Id.   , 

An  exception,  howevfer,  does  not  lie  to  the  charge  of  the  judge,  in  ordinary  cases, 
upon  mere  matters  of  fact ;  nor  to  his  commentaries  upon  the-  weight  of  evidence. 
Observations  of  that  nature  are  understood  to  be  addr^sed  to  the  jury,  merely  for 
their  consideration,  as  the  ultimate  judges  of  matters  of  fact,  and  are  entitled  to  no 
more  weight  or  importance  than  the  jury  in  the  exercise  of  a  sound  judgment  choose 
to  give  them.  They  neither  are,  nor  are  they  nnderstood  to  he,  binding  upon  them  as 
the  true  and  conclusive  exposition  of  the  evidence.  Apd  the  only  remedy  for  a  party 
aggrieved  hy  an  erroneous  opinion  upon  the  facts,  is  by  motion  for  a  new  trial  (Carver  v. 
Jackson  d.  Astor,  4  Peters,  1  80,  81 ;  Magniac  v.  Thompson,  7  Id.  348,  390;  Burd  v.  Dans- 
dale,  2  Binn.  R.  80.  89  ;  Graham  v.  Graham,  1  Serg.  &  Kawle,  330  ;  Hamilton  v.  Menor,  3 
Id.  70 ;  Renn  v.  The  Contributors  to  the  Pennsylvania  Hospital,  Id.  413 ;  Poorman  v. 
Smith's  Ex'rs,  Id.  464;  Hehwood  v.  Cheeseman,  3  Id.  500)';  or  in  a  criminal  case,  by 
appeal  to  the  pardoning  power.  The  People  v.  Vane,  13  Wend.  78.  But  where 
*1001  there  was  evidence  from  which  a  jury  *would  have  been  authorized  to  presume 
enough  to  sustain  the  plaintiff's  action,  and  the  judge  charged  peremptorily  that 
the  plaintiff  had  failed  in  sustaining  his  action,  this  was  held  a  deviation  not  from  fact, 
but  law,  and  that  therefore  error  would  lie  for  it.  Long  v.  Ramsay;  1  Serg.  &  Rawle,  72. 
A  bill  of  exceptions  ■  does  not  lie  because  the  court  refuse  to  give  an  opinion  upon  the 
facts.  Hamilton  v.  Menor,  2  Serg.  &  Rawle,  70 ;  Brown  v.  Campbell,  1  Id.  176.  It  is 
otherwise,  however,  if  they  refuse  to  give  an  opinion  upon  a  point  of  law  material  to  the 
issue,  where  their  attention  is  specifically  called  to  it  (Brown  v.  Campbell,  1  Serg.  & 
Eawle,  176 ;  Hamilton  v.  Menor,  2  Id.  70 ;  Poorman  v.  Smith's  Ex'*,  Id.  464 ;  Dnnlop 
V.  Patterson,  5  Cowen's  R.  243  ;  State  v.  Catlin,  3  Verm.  R.  530,  534  ;  Shaeffer  v.  Landis, 
1  Serg.  &  Rawle,  449  ;  Vincent  v.  Lessee  of  Huff,  4  Id.  298) ;  and  it  is  equally  erroneous, 
if  they  give  their  opinion  in  an  equivocal  or  evasive  manner ;  for  the  party  is  entitled  to 
distinct  and  explicit  instructions,  upon  every  point  of  law  propounded  to  the  court. 
Smith  V.  Thompson,  2  Id.  49  ;  Powers  v.  McFerran,  Id.  44.  But  a  refusal  of  instructions 
prayed  for  on  a  mere  abstract  proposition,  not  bottomed  on  any  color  of  evidence,  will  be 
no  ground  of  exception.  Qreathouse  v.  Brown,  5  Monroe,  280,  282  ;  Hamilton  v.  RusseU, 
1  Cranch,  309,  318  ;  (Rogers  v.  K.  &  P.  Railroad  Co.,  38  Maine,  R.  227.  And  even  erro- 
neous instructions  on  an  immaterial  question  are  no  ground  of  exception  ;  37  Id.  543.) 
So  a  charge  or  opinion  of  a  judge  which  is  entirely  abstract,  or  out  of  the  case  as  not  to 
affect  it,  though  erroneous,  cannot  be  insisted  on  by  exception.  If,  however,  it  may  have 
operated  injuriously  to  the  legal  rights  of  the  party  excepting,  it  is  otherwise,  and  a  new 
trial  will  be  granted.  Clarke  v.  Dutcher,  9  Cowen's  R.  674.  See  also  Smith  v.  Carring- 
ton,  4  Cranch,  62  ;  King  v.  Kinney,  4  Hamm.  81  ;  Wardell  v.  Hughes,  3  Wend.  413 ; 
Profit  v.  Williams,  1  Yerg.  89 ;  Norton  v.  Sanders,  1  Dana's  R.  14, 15.  Where  the  excep- 
tion was  for  the  admission  of  improper  testimony,  and  it  appeared  clearly  that  the  party 
excepting  could  not  have  been  injured  by  it,  the  proof  being  merely  supererogatory  and 
such  as  the  defendant  in  error  was  in  no  wise  bound  to  make  ;  held  that  error  could  not 
be  sustained.  Reynolds  v.  Ex'rs  of  Rogers,  5  Hamm.  R.  169, 171.  So  also  in  M'Dougal 
V.  Fleming  (4  Id.  389),  the  general  principle  is  distinctly  recognized,  that  the  party  taking 
a  bill  of  exceptions  must  show  that  he  might  have  been  prejudiced  by  the  decision 
excepted  to,  or  the  proceedings  below  will  not  be  disturbed.  See  Kins:  v.  Kinney,  4 
Id  81. 

But  where  the  sole  question  on  a  bill  of  exceptions  turned  on  the  competency  of  a  wit- 
ness produced  to  testify  to  a  fact  fully  proved  by  other  witnesses  ;  held,  that  the  court,  in 
considering  a  bill  could  not  reject  the  evidence  of  such  witness  as  unnecessary,;  for  it  was 
impossible  to  say  that  the  jury  disregarded  it ;  and  the  witness  being  adjudged  incompe- 
tent, the  judgment  in  the  court  below  was  accordingly  reversed.  Marquand  v.  Webb,  16 
Johns.  R.  89.  See  S.  P.,  Osgood  v.  The  President  and  Directors  of  the  Manhattan  Co.,  3 
Cowen's  K.  612,  621 ;  Anthoine  v.  Colt,  2  Hall's  R.  N.  Y.  S.  C.  40,  48,  49,  50.  Decisions 
have  been  made  which  present  a  different  aspect,  and  where,  though  improper  evidence 
was  clearly  admitted,  the  court  have  refused  to  interfere,  because  there  appeared  to  be 
enough,  exclusive  of  such  improper  evidence,  to  sustain  the  verdict  of  the  jury.  See  Supervi- 
sors of  Chenango  v.  Birdsall,  4  Wend.  458  ;  Crary  v.  Sprague,  12  Id.  44  ;  Herford  v.  Wilson, 
1  Taunt.  13;  Doe  d.  Teynham  v.  Tyler,  6  Bing.  561.  These,  however,  will  be  found,  on 
examination,  to  be  instances  where  the  question  aldose  upon  a  case  presenting  all  the  facts, 
or  where  the  peculiar  olfice  of  a  bill  of  exceptions  was  inadvertently  overlooked  See 
Souldea  v.  Van  Rensselaer,  9  Wend.  298,  296. 

Where  a  judge  has  improperly  refused  to  nonsuit  a  plaintiff  because  of  a  defect  in  the 
evidence  on  his  side,  the  error  is  cured  by  the  proof  being  subsequently  civen  Murrav 
V.  Judah,  6  Cowen's  R.  484, 490.  h         /  »        ■  / 

A  bill  of  exceptions  does  not  lie  to  the  decision  of  a  court,  upon  matter  entirely  within 
their  discretion  ;  as  the  refusal  to  grant  a  new  trial.  Law  v.  Merrills,  6  Wend.  368  378  • 
Henderson  v.  Moore,  5  Cranch,  11 :  The  Marine  Ins.  Co.  of  Alexandria' v.  Young,  Id'  187' 
Barr  v.  Gratz,  4  Wheat.  318,  220 ;  Blunt's  Lessee  v.  Smith,  7  Id.  348 ;  Granger  v   Bissel' 
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2  Day's  R.  364,  368 ;  Lewis  v.  Hawley,  1  Conn.  E.  49 ;  Magill  v.  Lyman,  6  Id.  59  ;  Wight 
V.  Small's  Lessee,  2  Binu,  p.  93 ;  Burke  v.  Yoijng's  Lessee,  2  Serg.  &  Rawle,  383  ;  Bloss  v. 
Kittridge,  5  Verm.  R.  28 ;  Lnttleton  v.  Moses,  Breese's  R.  app.  9.  But  In  Virginia,  where 
the  evidence  was  all  consistent  and  detailed  in  the  bill,  and  it  clearly  appeared  that, 
excluding  the  evidence  of  the  plaintiff  in  error  entirely,  and  admitting  the  facts  proved  by 
the  defendant  in  error,  the  verdict  was  contrary  to  evidence  and  justice,  a  bill  of  exception 

to  the  opinion  of  the  court  below,  refusing  a  new  trial,  was  sustained.  Bwing  v, 
*1002  Ewing,  2  Leigh's  R.  337.    It  would  have  been  otherwise^owever,  *had  there  been 

room  for  reasonable  doubt.  Jackson's  Adm'x  v.  Henderson,  3  Id.  196 ;  Bennet  v. 
Hardaway,  6  Munf.  125  ;  Carrington  v.  Bennet,  1  Leigh's  R.  340.  The  rule  on  this  sub- 
ject in  Indiana  is  similar  to  that  which  prevails  in  Virginia.  Lurton  v.  Carson,  2  Blackf. 
464.  A  bill  does  not  lie  for  granting  or  refusing  an  amendment,  in  a  case  in  which  the 
court  exercises  a  discretion.  Ordoneaux  y.  Prady,  6  Serg.  &  Rawle.  510  ;  Marine  Ins.  Co. 
V.  Hodgson,  6  Cranch,  206,  217.  Nor  for  granting  or  denying  a  motion  to  postpone  the 
trial  of  a  cause.  Woods  v.  Young,  4  Cranch,  237.  In  Kentucky,  however,  it  is  otherwise, 
and  the  refussEl  to  postpone  in  a  proper  case  is  error.  M'Carty  v.  Patton's  Bx'rs,  3  J.'  J. 
Marsh.  263  ;  Simms  v.  Alcorn,  1  Bibb,  248.  So,  it  seems,  in  Tennessee.  Cornell  v.  The 
State,  Mart.  &  Yerg.  147.  Whether  a  bill  of  exceptions  lies  to  the  refusal  of  a  court  to 
compel  a  party  to  join  in  a  demurrer  to  evidence,  guere.  Young  v.  Black,  7  Cranch,  565. 
See,  also,  post,  of  the  text,  and  notes.  Qmre,  also,  whether,  in  Pennsylvania,  error  lies 
for  a  clear  abuse  of  discretion.  Duncan  v.  M'Cullough,  4  Serg.  &  Rawle,  482.  A  bill  of 
exceptions  does  not  lie  to  the  decisions  of  a  court,  in  admitting  or  rejecting  evidence  upon 
a  motion  for  summary  relief.  Shortz  v.  Quigley,  1  Binn.  R.  222.  It  seems  that,  in  Ver- 
mont, it  lies  for  the  court  refusing  to  receive  a  plea  puis  darrien  continuance,  or  improperly . 
taxing  fees  for  travel  and  attendance  of  witnesses.  Higgins  v.  Hayward,  5  Verm.  R.  73. 
And  in  Tennessee,  for  the  Circuit  Court's  refusing  to  allow  a  certiorari,  to  bring  up  pro- 
ceedings of  the  County  Court.  Lawson  v.  Scott,  1  Yerg.  93 ;  Bob  v.  Ths  State,  2  Id.  173. 
But  hot  for  refusing  to  permit  an  attorney  to  appear,  on  the  ground  of  a  wftnt  of  authority. 
Ex  parte  Gillespie,  3  Id.  335.  Nor  for  improperly  granting  an  order  discharging  an  insol- 
vent.    Donnelly  v.  Wrhitney,  4  Id.  475.    See  the  next  preceding  note. 

As  to  the  time  and  manner  of  excepting. — The  practice  in  New  York,.in  this  respect,  is 
regulated  by  statute.  It  must  be  done  when  the  decision  complained  of  is  made,  save  in 
the  single  instance  where  the  exception  is  to  the  charge  of  the  court  to  the  jury,  in  which 
case  the  exception  is  in  time,  if  tendered  before  the  jury  have  delivered  their  verdict.  2 
R.  S.  423,  §  73.  A  subsequent  section  requires  the  exception  to  be  in  writing,  but  autho- 
rizes the  court  to  allow  such  time  as  shall  be  deemed  reasonable,  to  Settle  and  reduce  the 
same  to  form.  Id.  S  74.  And  in  pursuance  of  this  authority,  the  Supreme  Court,  by 
general  rule,  have  declared  that  flie  party  shall  not  be  required  to  prepare  his  bill  of 
exceptions  at  the  trial,  but  merely  to  reduce  the  exceptions  to  writing,  and  afterwards  to 
draw  up  the  bill  and  hare  the  same  settled,  in  like  manner  and  under  the  same  regula- 
tions as  are  made  with  respect  to  cases :  i.  e.  the  party  must  draw  up  his  bill,  and  serve  .a 
copy  thereof  on  the  opposite  party  within  fotir  days  after  the  trial,  who  may,  within  four 
days  thereafter,  prepare  amendments  thereto,  and  serve  a  copy  on  the  party  taking  the 
exception,  who  may  then,  within  four  days  thereafter,  serve  the  opposite  party  with  a 
notice  to  appear  within  a  convenient  time  (to  be  specified  in  the  notice,  and  not  less  than 
four  nor  more  than  twenty  days  after  service  of  such  notice),  before  the  judge  who  tried 
the  cause,  and  have  the  bill  and  the  amendments  settled.  The  judge  shall  thereupon 
correct  and  settle  the  bill  as  he  shall  deem  to  consist  with  the  truth  of  the  facts.  See 
Rules  of  S.  C,  Oct.  1829,  Nos.  34,  38.  The  time  for  preparing  a  bill  of  exceptions  and 
amendments  thereto,  may  be  enlarged  by  the  judge  who  tried  the  cause,  or  one  of  the 
justices  of  the  Supreme  Court,  but  not  by  any  other  oflBcer.  Id.  No.  39.  See  Code  of  N.  Y. 
The  rules  of  the  District  Court  of  the  United  States,  for  the  northern  district  of  New 
York,  are  substantially  the  same  as  those  adopted  by  the  Supreme  Court  of  New  York. 
See  Conkling's  Pr.  app.  479,  480. 

Independent,  however,  of  any  statutory  provision  on  the  subject,  the  nature  and  reason 
of  the  thing  dictates  that  an  exception  to  the  charge  of  the  court  is  in  time,  if  made  before 
the  j  ury  Jaave  pronounced  their  verdict ;  and  also,  that  exceptions  as  to  evidence  should 
be  made  as  soon  as  the  court  have  decided ;  not  that  in  either  instance  they  need  be  drawn 
up  in  form  immediately,  but  the  substance  should  be  reduced  to  writing  by  the  court  or 
the  party,  while  the  matter  is  transacting.  This  doctrine  is  contained  in  a  variety  of 
cases,  among  which  are  the  following:  Morris  v.  Bulkley,  8  Serg.  &  Rawle,  211,214; 
Jones  v.  The  Ins.  Co.  of  North  America,  4  Dall.  249  ;  S.  C.',  1  Binn.  38  ;  Lanuse  v.  Barker, 
10  Jolin.  Rep.  312,  322 ;  Sikes  v.  Ransom,  6  Id.  279 ;  Pratt  v.  Malcolm,  13  Id.  320 ;  Mid- 
berry  V.  Collins,  9  Id.  345 ;  Law  v.  Merrills,  6  Wend.  268 ;  Stewart  v.  The  Huntingdon 
Bank,  11  Serg.  &  Rawle,  267 ;  Walton  v.  The  United  States,  9  Wheat.  651,  657 ;  Ex  parte 

Bradstreet,  4  Peters,  103,  107 ;  Gordon  v.  Ryan,  1  J.  J.  Marsh.  54,  58 ;  Doe  dem. 
•1003  Woods  V.  Kennedy.  5  Monroe,  177,  178 ;  Cline  v.  Caldwell,  4  Miller's  *Rep.  19 ; 

Coxe  V.  Field,  1  Green's  Rep.  216  ;  Force  v.  Smith,  1  Dana's  Rep,  151.  The  pro- 
priety of  requiring  exceptions  as  to  evidence,  to  be  made  at  the  time  of  the  decision 
complained  of,  is  obvious.    The  adverse  party  has  it  then  at  his  option  of  wiiiving  the 
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evidence  admitted,  or  admitting  the  evidence  rejected,  rather  than  have  his  cause  involved 
in  the  hazard,  delay  and  expense  of  a  writ  of  error ;  and  vrhere  he  exercises  this  right,  by 
thus  conceding  to  the  views  of  the  party  excepting,  error  cannot  lie  alleged.  Legget  V. 
The  Bank  of  Pennsylvania,  7  Serg.  &  Rawle,  218;  Lanase  v.  Barker,  10  John.  Eep.  313; 
Givens  v.  Bradley,  3  Fibb's  Rep.  193 ;  Marquand  v.  Webb,  16  John.  Rep.  8&;  Thomas  v. 
Tanner,  6  Monroe,  52  ;  Doe  dem.  Woods  v.  Kennedy,  5  Monroe,  177,  178. 

The  party  excepting  mnst  not  only  be  careful  that  his  exception  be  interposed  at  the 
proper  time,  but  he  should  see  that  it  be  so  specific  as  to  point  to  the  precise  error 
intended  to  be  relied  on ;  for  the  court,  in  their  decision  npon  questions  arising  at  the 
trial,  are  not  hound  to  do  more  than  respond  to  the  motion  of  objection  made.  They  are 
under  no  obligation  to  modify  the  propositions  of  counsel,  so  as  to  make  them  suit  the 
case,  bnt  may  dispose  of  them  in  the  terms  in  which  they  are  propounded.  Accordingly, 
where  the  defendant  had  reserved  tlie  right  of  moving  for  the  exclusion  of  any  part  of 
the  plaintiff's  evidence  which  he  might  choose  to  designate  as  incompetent,  and  it  did 
not  appear  from  the  bill  that  he  demgnated  auy  particular  part,  but  moved  for  the  exclu- 
sion of  the  whole ;  held,  that  though  pairt  of  the  testimony  was  incompetent,  the  court 
were  right  in  refusing  the  motion,  unless  the  whdie  were  so.  ETliot  v.  Rersol's  Lessee,  1 
Peters.  338^  So  where  the  objection  was  general,  that  the  plaintiff  was  not  entitled  to 
interest,  and  it  appeared  that  he  was  entitled  to  interest  on  a  part  of  the  account,  though 
not  on  the  whole ;  held,  that  the  objection  was  properly  overruled!.  Reab  v.  M'AlIister, 
8  Wend.  109,  111.  And  where  an  exception  was  tafeen  bec&use  of  the  admission  of 
certain  depositions,  on  the  gromnd  that  they  were  not  legally  ^ken,  the  Supreme  Court 
of  Louisiana  lield  that  this  waa  too  general  to  allow  the  party  to  avail  himself  of  a  defect 
in  respect  to  the  offi<aal  seal  of  the  officer  by  whom  they  were  taken.  Ohio  Ins.  Co.  v. 
Emondson,  o  Miller's  Rep.  295.  See  Mandeville  v.  Perry,  5  Call's  Rep.  78,  S.  P.  So  if 
there  is  anything  ambiguous  in  the  charge  of  the  court,  calculated  to  misfead  the  jury, 
their  attention  should  be  specifically  called  to  it  at  the  time,  or  it  cannot  be  alleged  a» 
error.  Id. ;  Ball  v.  Mannin,  3  Bligh's  Rep.  (N.  S.)  32 ;  Taylor  v.  Willians,  2  Barn.  &  Adol. 
195  ;  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters,  1,  81. 

The  form  of  tlie  biU,  its  cmttenU,  &e. — If  the  bill  be  not  tacked  to  the  record,  it  should! 
set  out  the  whole  proceedings  previous  to  the  trial ;  hot  otherwise  it  begins  with  the  pro- 
ceedings after  issue  joined,  and  in  either  ease  it  goes  on  to  state  the  circumstances  upon 
■which  it  is  founded ;  as  that  a  witness  was  called  to  establish  certain  facts,  or  evidence 
offered,  or  challenge  made,  or  demurrer  tendered ;  the  allegartions  of  counsel  respecting 
the  competency  of  the  witness,  the  admissibility  of  the  evidence,  or  legal  effect  of  it, 
&c.  ;  the  opinion  of  the  court  or  judge,  the  exception  of  counsel  to  the  opinion,  and  the 
verdict  of  the  jury.  Bull.  N.  P.  317,  319  ;  Tidd's  Pr.  788;  3  DKinlaps^s  Pr.  643 ;  Swift's 
Ev.  168. 

For  precedents  of  bills  of  exceptions,  see  BuH.  N.  P..  017,  319 ;  Brownl.  Eiit.  131 ;  Tidd's- 
Pr.  Forms,  161 ;  Tidd's  Appendix,  206;  Tillinghast's  Forms,  183,  183,  184,  185, 186, 187- 

The  bill  is  not  designed  to  draw  tlie  whole  matter  again  into  examination,  but  only 
the  points  to  which  it  is  taken ;  the  party  excepting  must  therefore  lay  his  finger  on  those 
points  which  arise;  either  in  admitting  or  denying  evidence,  or  matter  of  law  arising 
from  a  fqct  not  denied,  in  which  either  party  is  overruiled  by  the  court.  Jackson  ex  dem. 
Webb  V.  Robert's  Ex'rs.  11  Wend.  433,  430;  Van  Gordon  v.  Jacfeon,  5  John.  Rep.  467 ; 
Qraham  v.  Canman,  2  Caine&'s  Rep.  168;  Frier  v.  Jackson,  8  John.  Rep.  495  ;  Jackson  ex 
dem.  Saunders  v.  CaldAvell,  1  Cowen's  Rep.  022;  M'Donald  v.  Fisher,  Kirby,339  ;  Soulden 
T.  Van  Rensselaer,  9  Wend.  293,  398 ;  Law  v.  Merrills,  6  Wend.  263, 274 ;  Swift's  EV.  168 , 
Lowell  V.  Field,  5  Verm.  Rep.  218 ;  Hazletine  v.  Page,  4  Id.  4i>;  Coxe  v.  Field,  1  Green's 
Rep.  215.  And  no  more  of  the  case  should  be  incorporated  in  the  bill  than  is  necessary 
to  raise  the  questions  decided,  and  to  which  the  exception  relates.  Soulden  v.  Van  Rens- 
selaer, 9  Wend.  293,  296.  The  practice  of  spreading  out  the  whole  charge  of  the  court 
on  a  bill  of  exceptions,  instead  of  thw  points  excepted  to,  is  discountenanced.  Evans  v. 
Eaton,  7  Wheat.  426;  Magniac  v.  Thompson,  7  Peters,  348;  Gregsrv.  Lessee  of  Sayre>8 
Peters,  344. 

Bnt  the  party  excepting  must,  at  his  peril,  place  so  much  in  his  bill  as  sliows  that  the 
court  did  err  to  his  prejudice ;  for  the  presumption  is  in  favnr  of  the  rectitude  of 
*1004  their  proceeding,  and  *all  decisions  made  will  be  presumed  correct,  until  the  con- 
trary appear.  Richardson  v.  Denison,  1  Aik.  R.  310;  Adams  v.  Ellis,  Id.  24  ;  Eaton 
V.  Houghton,  Id.  380;  Stearns  v.  Warner,  2  Id.  26 ;  Snowden  v.  Warder,  3  Rawle,  101 ; 
Harrisons  v.  Baker,  1  J.  J.  Marsh,  317,  318  ;  King  v.  Kinney,  4  Hamra.  81  ;  M'Douo'al  v! 
Fleming,  4  Id.  388 ;  Ingraham  v.  White,  2  Miller's  R.  394,  398 ;  Reynolds  v.  ExYs  of 
Rogers,  5  Hamm.  169,  171.  In  other  words,  nothing  must  be  left  to  conjecture-,  and  if  the 
hill  be  so  loosely  drawn  as  to  leave  the  matter  in  doubt,  the  proceeding  below  will  be 
sustained,  notwithstanding  there  be  some  reason  to  suspect  that  error  might  have  inter- 
vened. Adams  v.  Ellis,  1  Aik.  R.  34  ;  Baton  v.  Houghton,  Id.  380.  In  Virginia,  where 
the  bill  is  so  imperfectly  drawn  that  no  satisfactory  opinion  can  be  formed  upon  it,  the 
course  is  to  remand  the  cause  for  trial.  Beattie  v.  Tubb's  Adm'rs,  2  Munf.  R.  '373- 
Haireton  v.  Cole,  1  Rand.  R.  461 ;  Barrett  v.  Tazewell,  1  Call's  R.  187 ;  Fowlerv.  Lee  4 
Manf.  R.  373 ;  Thompson  v.  Camming,  2  Leigh's  R.  321.    But  the  practice  eeems  not  to 
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have  been  generally  adopted,  most  of  courts  having  acted  upon  the  principle  above  stated, 
of  presuming  that  the  court  below  did  right,  until  the  contrary  expressly  appear. 

Accordingly  it  has  been  held,  that  if  the  evidence  on  which  instructions  to  the  jury 
were  intended  to  bear,  be  not  presented  by  the  bill,  the  court  will  not  adjudge  such 
Instructions  erroneous.  Harrisons  v.  Baker,  1  J.  J.  Marsh.  317,  318.  And  where  instruc- 
tions were  asked  for,  upon  certain  facts,  it  appears  necessary  to  set  forth  in  the  bill,  that 
evidence  of  such  facts  was  given  to  the  jury.  Vassee  v.  Smith,  6  Cranch,  336,  333,  note. 
So,  if  the  exception  involves  the  suflBciency  of  the  facts  proved,  it  should  be  shown  that 
the  evidence  detailed  is  aU  which  .was  given  to  the  point.  Stearns  v.  Warner,  3  Aik.  B. 
26  ;  Richardson  v.  Denison,  1  Id.  310  ;  ^I'he  People  v.  Bodine,  1  Denio,  381.)  Where  the 
copy  of  a  deed  appeared  by  the  bill  to  have  been  received,  after  objection,  instead,  of 
the  original,  and  the  bill  did  not  profess  to  detail  the  whole  evidence,  the  court  presumed 
that  other  evidence  was  given,  making  out  a  good  title,  independent  of  the  deed.  Hodges  v. 
Crutcher,  1  J.  J.  Marsh.  504.  In  another  case,  the  ground  of  error  relied  on,  was  the  admis- 
sion of  a  bond  on  the  trial,  variant  in  respect  to  the  time  of  payment  from  the  one  set  out  in 
the  declaration  ;  and  though  the  bill  of  exceptions  did  not  profess  to  set  out  the  whole 
evidence,  the  court  refused  to  presume  that  another  bond,  corresponfiing  with  the  one 
declared  on  had  been  introduced,  inasmuch  as  it  appeared  pretty  clearly  from  the  bill 
that  the  instrument  so  introduced  was  the  foundation  of  the  judgment  rendered.  Rudd 
V.  Thomas,  1  J.  J.  Marsh.  299,  300. 

It  has  been  intimated,  in  a  previous  part  of  this  note,  that  error  cannot  be  sustained  on 
the  ground  that  the  court  omitted  to  charge  on  any  given  point,  unless  their  attention 
was  specifically  called  to  such  omission.  Where  an  exception  is  taken  for  such  cause,  the 
fact  that  their  attention  was  •  so  called  to  the  omission,  and  that  they  were  requested  to 
supply  it,  but  neglected  or  refused,  should  appear  expressly  or  affirmatively  by  the  bill. 
Pennock  v.  Dialogue,  3  Peters,  15,  per  Story,  J.;  Law  v.  Merrills,  6  Wend.  368,  874 ; 
Fisher  v.  Larick,  7  Serg.  &  Rawle,  99,  103  per  Tllghman,  0.  J.;  United  States  v.  Burnham, 
1  Mason,  57, 69  ;  Dunlop  v.  Patterson,  5  Cowen's  R.  843  ;  Douglass  v.  M'Allister,  3  Cranch, 
298  ;  Smith  v.  Carrington,  4  Id.  63  ;  Burtch  &  Nickerson,  17  John.  R.  317,  318  ;  State  v. 
Catlin.  3  Verm.  R.  530.  *  *  And  see  Simpson  v.  Downing,  33  Wend.  316  ;  andLabron 
V.  Woram,  1  Hill,  91.    *     * 

If  the  error  relied  on  consist  in  the  exclusion  of  evidence  offered,  the  bill  should  show 
clearly  that  such  evidence  was  relevant  at  the  time  when  the  decision  complained  of  was 
made.  Turner  v.  Fendall,  1  Cranch,  133  ;  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  11 
Wend.  433,  438  ;  Eaton  v.  Houghton,  1  Aik.  R.  380;  Gratz  v.  Gratz,  4  Rawle,  411,  430. 
And  though  a  matter  may  possibly  have  been  relevant,  yet  this  is  not  enough  ;  it  must  be 
made  distinctly  to  appear  how  it  was  so  ;  and  the  court  will  not  interfere  on  account  of 
its  rejection,  unless  the  relevancy  be  shown  affirmatively.  Accordingly,  where,  on  a 
question  of  forging  a  bond  in  1807,  a  person,  not  the  alleged  forger,  said,  speaking  of  the 
bond,  some  thirteen  years  after  its  date,  "my  pen  has  not  forgot  to  write,"  which  might, 
by  some  possibility,  have  been  made  material ;  yet  not  appearing  affirmatively  to  have 
been  so  on  the  bill  of  exceptions,  the  court  refused  to  adjudge  its  exclusion  erroneous. 
Bowt's  Adm'r  v.  Kile's  Adm'r,  1  Leigh's  Rep.  316,  223,  234. 

(If  an  offer  of  evidence  which  is  admissible  also  embraces  evidence  which  is  inadmis- 
sible, the  whole  may  be  rejected.  Hosley  v.  Black,  28  N.  Y.  438,  444.  So  if  it  assume  a 
fact  which  is  to  be  found.  Delafield  v.  De  Grauw,  9  Bosw.  1, 14.  In  objecting,  it  is  the 
duty  of  counsel  to  call  the  attention  of  the  court  to  the  particular  portion  to  which  he 
objects.  Keller  v.  N.  Y.  Central  R.  R.  Co.,  24  How.  Pr.  172  ;  as  in  exceptions  to  the  charge 
of  the  court.  Id.  And  Daniels  v.  Patterson,  3  Const.  47,  51 ;  Elwell  v.  Dodge,  33  Barb. 
336,  342.  The  offer  of  evidence  should  state  the  specific  facts  designed  to  be  proved  (33 
Barb.  336, 343),  and  should  show  how  they  may  be  material.  First  Baptist  Church  v. 
Brooklyn  Fire  Ins.  Co.,  23  How.  Pr.  448.  It  must  be  made  to  appear  affirmatively  that 
the  evidence  is  relative  when  offered.  Van  Amringe  v.  Barnett,  8  Bosw.  357 ;  9  Bosw. 
1,14. 

It  is  erroneous  to  assume  a  fact  which  is  to  be  found  by  the  jury,  as  a  ground  for  exclud- 
ing evidence,  though  such  evidence  would  be  inadmissible  if  the  fact  were  found  by  the 
jury.    Mclntyre  v.  Clapp,  31  N.  Y.  569. 

An  exception  to  the  entire  charge  of  the  court  will  not  avail  the  party  making  it,  if  any 
part  of  the  charge  be  correct.  Howland  v.  Willetts,  9  N.  Y.  170.  Nor  will  it  avail  him 
unless  it  is  made  in  such  manner  as  to  call  the  attention  of  the  court  to  the  very  error 
complained  of.    Jonra  v.  Osgood,  6  N.  Y.  233 ;  Caldwell  v.  Murphy,  11  Id.  416.) 

It  should  be  remarked,  however,  that  there  is  no  necessity  for  stating  specifically  the 
object  of  evidence  offered  and  overruled,  unless  the  opposite  party  had  asked  for  such 
object.  If  the  bill  does  not  state  the  precise  object,  the  plaintiff  in  error  has  a  right  to 
make  it  appear  that  the  evidence  would,  in  any  manner,  have  been  relevant  (Richardson 
v,  Stewart,  4  Binn.  198) ;  or  in  any  degree  aided  in  enabling  the  jury  to  determine 
*1005  a  material  fact.  Coleman  v.  Allen,  3  J.  J.  Marsh.  *339.  Nor  is  a  party  bound, 
when  he  calls  a  witness  who  is  competent,  to  announce  the  fact  which  he  intends 
to  prove  by  him  before  he  is  sworn  ;  and  if  the  court  reject  such  witness,  it  is  error, 
although  it  do  appear  whether  his  testimony  would  have  been  material  or  not.  Forc» 
▼.  Smith,  1  Dana's  Rep.  151, 152. 
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The  evidelice  offered  should  likewise  appear  to  have  been  competent,  as  well  as  rele- 
vant ;  and  in  Maryland,  where  it  was  left  doubtful,  by  the  bill  of  exceptions,  whether  the 
entire  testimony  offered  and  rejected  was  not  hearsay,  part  being  unquestionably  so, 
the  appellate  court  made  a  comparison  of  the  several  parts  of  the  testimony,  and  adjudged 
th6  whole  hearsay,  and  therefore  incompetent.  Williamson  v.  Dillon,  1  Harr.  &  Gill,  444. 
So,  where  a  book  of  accounts  of  one  party  was  offered  against  another,  to  prove  a  debt, 
without  other  proof  appearing  by  the  bill  of  exceptions  to  have  been  proposed,  verifying 
the  book  ;  held,  that  the  book  was  properly  rejected.  The  People  v.  Genung,  11  Wend. 
18/  21.  And  where  parol  evidence  has  been  excluded  which  might  have  been  competent, 
in  Connection  with  a  record,  the  bill  should  state  that  such  record  was  offered.  Dowell 
V.  Burrill's  Adm'r,  4  Rand.  Rep.  317.  And  if  the  book  of  a  teller  in  a  bank  was  admissL 
ble,  in  connection  with  the  teller's  evidence,  and  was  excluded,  a  bill  of  exceptiong 
founded  upon  such  exclusion,  should  clearly  show  that  the  book  was  offered  in  connec , 
tion  with  the  evidence  of  the  teller.    Courtney  v.  The  Commonwealth,  5  Rand.  Rep.  666- 

If  the  bill  be  founded  upon  the  improper  admission  of  evidence,  the  party  must  show 
that  it  was  introduced,  and  set  forth  such  evidence  at  length,  or  the  court  on  error  will 
not  interfere.    Snowden  v.  Warder,  3  Rawle,  101  ;  Thomas  v.  Tanner,  6  Monroe,  52,  53. 

And  where  the  evidence  consisted  of  a  deposition,  to  which  an  exception  was  taken  for 
impertinency,  the  court  refused  to  interfere,  because  the  deposition  was  not  set  out  upon 
the  record.  Stearns  v.  Warner,  2  Aik.  Rep.  36,  28.  See  Gratz  v.  Gratz,  4  Rawle,  411, 
430,  S.  P.  In  such  cases,  if  the  court  can  suppose  any  possible  state  of  facts  to  which  the 
testimony  admitted  might  have  been  relevant,  it  shall  be  presumed  that  such  state  of 
fatts  existed  (Swift's  Bv.  168) ;  and  care  should  therefore  be  taken  in  framing  the  bill,  to 
exclude  such  presumption.  .  • 

The  bill,  too,  ought,  in  strictness,  to  show  that  the  exceptions  were  taken  at  the  trial, 
and  at  the  proper  time.  Wajton  v.  The  United  States,  9  Wheat.  Rep.  651 ;  Law  v.  Mer- 
rills,  6  Wend.  268  ;  Law  v.  Jackson,  8  Cowen's  Rep.  746  ;  Ex  parte  Bradstreet,  4  Peters, 
107  ;  Biggs  V.  M'llvaine's  Ex'x,  3  Marsh.  Ky.  Rep.  860.  But  in  New  York,  the  court  will 
intend,  from  the  fact  of  the  judge  or  judges  having  signed  the  bill,  that  the  exception 
was  taken  at  the  proper  time.  'This  was  so  held  where,  from  the  order  of  statement  in 
the  bill,  the  exception  appeared  to  have  been  made  to  the  charge  after  the  verdict  had 
been  pronounced.  Harlow  v.  Humiston,  6  Cowen's  Rep.  189  ;  Wakeman  v.  Lyon,  9  Wend. 
241,  242,  S.  P.  So  also  where  the  bill  presented  various  objections  to  the  admissibility  of 
evidence,  and  the  charge  of  the  judge,  though  it  did  not  expressly  show  that  any  excep- 
tions were  taken,  the  court  said  they  would  look  into  the  case,  notwithstanding  the 
omission,  upon  the  presumption  that  exceptions  had  been  taken,  from  the  fact  of  the  bill 
being  sealed.  MS.  May  Term,  1831,  cited  in  Graham's  Pr.  284.  *  *  See  Berley  v.  Tay- 
lor, 5  Hill,  577.  *  * 

The  practice  of  the  Supreme  Court  of  the  United  States  seems  to  require  indispensably 
that  the  bill  should  be  so  constructed,  in  point  of  form,  as  to  appear  to  have  been  signed 
at  the  trial,  whether  it  was  so  in  point  of  fact  or  not.  Walton  v.  The  United  States, 
supra.  And  the  Court  of  Errors  in  New  York  have  gone  far  toward  approving  of  this 
practice.  Law  v.  Merrills,  swpra.  The  Supreme  Court  in  New  York,  however,  have  not 
adopted  it ;  and  per  Savage,  C.  J. :  "  It  seems  to  me  it  is  a  compliance  with  the  statute,  if 
it  (the  bill)  appear  to  have  been  settled  before  judgment  rendered."  Dean  v.  Gridley,  10 
Wend.  354,  356.  But  as  this  part  of  the  bill  is  mere  matter  of  form,  and  to  avoid  conflict 
with  what  is  deemed  correct  practice  in  the  Court  of  Errors,  leave  was  given  to  the 
plaintiff  in  error  to  amend  in  the  case  last  cited,  pursuant  to  2  R.  S.  425,  §§  8,  9.    Id. 

Signing  the  bill,  &c. — The  New  York  statute  on  this  subject  is  as  follows  :  "  If  the  truth 
of  the  case  be  fairly  stated  in  such  exceptions,  it  shall  be  the  duty  of  the  person  or  per- 
sons composing  the  court,  or  the  major  part  of  those  who  were  present  when  the  decision 
excepted  to  was  made,  to  sign  and  seal  such  statement ;  and  they  may  be  compelled  to 
do  Bo  by  the  court  to  which  any  writ  of  error  njay  by  law  be  brought  upon  the  j  udgment 
rendered  in  such  cause,  or  which  shall  have  authority  to  decide  on  such  exceptions,  wh(^n 
returned  to  them."    2  R.  S.  422,  §  75. 

By  this  provision,  the  bill  is  to  be  signed  by  the  'gerson  or  persons  comparing  the 
*1006  court,  &c.  And  *before  the  statute  where  the  bill  was  signed  by  the  chief  justice 
instead  of  the  circuit  judge  before  whom  the  trial  was  had,  the  Court  of  Errors 
refused  to  notice  it,  considering  it  a  nullity  ;  but  they  allowed  the  assignment  of  errors  to 
be  withdrawn  on  payment  of  costs,  that  the  plaintiffs  in  error  might  move  in  the  court 
below  to  have  the  bill  corrected  and  bring  it  up  on  certiorari.  Law  v.  Jackson,  4  Cowen'8 
Rep.  746. 

If  not  signed  by  all  the  persons  composing  the  court,  it  may  bo  signed  by<7ie  major  part 
of  those  who  were  present  when  the  decision  complained  of  was  made.  Under  a  statute  pre- 
vious to  the  one  above  referred  to,  it  was  held  that  the  bill  must  be  signed  by  a  sufficient 
number  to  constitute  a  court,  or  it  would  not  be  noticed.  Pratt  v.  Malcolm,  13  John.  Rep. 
820.  So  in  Virginia.  Gordon  v.  Brown's  Ex'r,  8  Hen.  &  Muuf.  219.  Whether  this  is  bo 
now  in  New  York  since  the  above  statute,  guere. 

Tlie  bill  must  also  be  sealed.  2  R.  S.  433,  8  75.  And  in  Maryland,  where  a  bill  waa 
signed,  but  not  sealed,  it  was  held  a  nullity.    Davis  v.  Wilson,  2  Har.  &  John.  845. 
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It  has  been  decided  in  New  York,  that  if  the  bill  is  signed  by  the  judges  of  a  Court  of 
Common  Pleas,  in  vacation,  they  must  be  together  acting  as  a  court,  or  it  will  be  irreg- 
ular. Clark  V:  Dutcher,  19  John.  Rep.  346 ;  Midberry  v.  Collins,  9  John.  E«!p.  345.  But 
where  a  bill  of  exceptions  had  been  presented  in  open  court  for  signature,  and  the  judges 
refused  to  sign  it,  solely  on  the  ground  that  it  was  presented  too  late,  and  they  were  after- 
ward commanded  to  sign  and  did  sign  it  in  vacation  without  being  together,  the  Supreme 
Court  refused  to  quash  it,  holding  it  properly  signed.  The  People  ex  rel.  Etheridge  v. 
Herkimer,  C.  P.,  7  Wend.  536. 

By  the  English  practice,  if  the  judges  refuse  to  sign  the  bill,  the  party  aggrieved  by 
the  denial,  may  have  a  writ  upon  the  statute  commanding  the  same  to  be  done.  Thjq 
writ  recites  the  form  of  the  exception  taken  and  overruled,  and  it  follows  vobis  prrndpirmta 
qn-od  si  ita  est  tunc  sigilla  vestra  apponatis  ;  and  if  it  be  returned,  quod  non  ita  est,  an  action 
will  lie  for  a  false  return,  and  thereupon  the  surmise  will  be  tried ;  and  if  found  to  be  so 
damages  will  be  given,  and  upon  such  recovery  a  peremptory  writ  issues.  ■  2  Bull.  N.  P. 
816.  In  Sikes  v.  Ransom  (6  John.  Hep.  279),  it  is  said  that  though  there  is  no  case  to  be 
found,  in  which  the  King's  Bench  had  issued  a  mandamus  to  the  Common  Pleas,  direct- 
.  ing  them  to  seal  a  bill  of  exceptions  (such  writ  having  been  issued  from  chancery  only), 
yet  they  legally  might  do  it.     See  Reg.  Brev.  182. 

The  Supreme  Court  of  New  York  issue  such  writ.  Sikes  v.  Ransom,  supra ;  The 
People  v.  The  Judges  of  Westchester,  2  John'.  Cas.  118 ;  The  People  v.  The  Judges  of 
W  ashington,  2  Cain.  Rep.  97.  They  do  not,  however,  grant  a  peremptory  mandamus  in 
the  first  instance ;  and  the  above  cases  will,  in  some  measure,  show  for  what  cause,  and 
under  what  circumstances,  a  peremptory  mandamus  will  be  denied  after  an  alternative 
one  has  issued.  See  also  on  this  subject,  Clark  v.  Dutcher,  19  John.  Rep.  240 ;  Midberry 
V.  Collins,  9  Id.  345;  Lanuse  v.  Barker,  10  Id.  312;  Pratt  v.  Malcolm,  13  Id.  220;  Ship- 
herd  V.  White,  3  Cowen's  Rep.  32 ;  Marsh  v.  Rulifson,  7  Id.  102 ;  Pomroy  v.  Prestop,  2 
Cain.  Rep.  373  ;  Porter  v.  Harris,  4  Call's'  Rep.  485  ;  Springer  v.  Peterson,  1  Blackf.  188. 

In  Kentucky,  a  practice  somewhat  anomalous .  prevails.  If  the  inferior  cpurt  refuse  to 
sign  a  bill  of  exceptions,  a  certificate  of  the  bystanders  that  it  was  presented, to  the  court,, 
and  that  the  judges  refused  to  sign  it,  and  that  the  statement  in  the  bill  is  true,  is  suffi- 
cient to  give  it  validity.  Wright  v.  Nichols,  1  Bibb's  Rep.  298.  Aliter,  if  the  bystanders 
omit  to  certify  the  truth  of  the  statement  in  the  bill.  Id.  If  the  bystanders  certify  the 
truth  of  the  statement,  and  the  court  admit  it  of  record,  without  codifying  why  they 
refused  to  sign  it,  it  will  be  taken  as  true  on  the  mere  certificate  ;  but  if  the  court  certify, 
as  the  ground  of  their  refusal,  that  the  statements  in  the  bill  are  untrue,  the  bystanders' 
certificates  must  be  supported  by  affidavits.  Id.  If  the  judge  admit  the  bill  of  excep- 
tions to  record,  and  certify,  as  the  ground  of  his  refusal  to  sign  it,  that  its  statement  of 
the  evidence  is  garbled,  and  certify  wherein  the  statement  differs  from  the  evidence  given, 
and  seal  and  certify  his  statement ;  the  bill  of  exceptions,  as  corrected  by  the  judge's  cer- 
tificate, will  be  taken  as  part  of  the  record,  although  not  certified  as  true  by  the  bystanders, 
nor  supported  by  affidavits.    Id. 

WJien  a  bUl  of  exceptions  operates  as  a  stay  of  proceedings. — In  the  Supreme  Court  of 
New  York,  after  the  bill  is  drawn  and  amendments  proposed,  and  both  are  delivered  to 
the  j  udge  for  the  purpose  of  settlement,  this  operates  as  a  stay  of  proceedings  until  it  is 
settled.  Rosevelt  v.  The  Heirs  of  Pulton,  7  Cowen's  Rep.  107.  After  it  is  settled,  it  ope- 
rates, per  se,  a  stay  of  proceedings.  But  until  it  is  delivered  to  the  judge,  with  the 
amendments,  time  should  ba  obtained  by  an  order.  Id.  Even  this,  however,  will  not 
prevent  a  rule  nisi  for  judgment.    Moran  v.  Dawes,  4  Cowen's  Rep.  32. 

Since  the  above  decisions  were  made,  however,  a  statute  has  been  passed,  which  super- 
sedes them  almost  entirely,  so  far  as  personal  actions  are  concerned,  and  allows  the  party 
in  whose  favor  the  verdict  was  rendered  in  such  action,  to  proceed  to  judgment  and  exe- 
cution, notwithstanding  the  bill  of  exceptions,  unless  the  proceedings  be  expressly  stayed. 
L.  N.  Y.  1882,  sess.  55,  c.  128)  §  1. 

Where  there  is  an  order  to  stay  proceedings  till  the  settlement  of  a  bill,  the  party  ten- 
dering the  bill  is  entitled  to  a  reasonable  time,  after  attending  before  the  j  udge  for 
settlement,  to  engross  the  same,  and  obtain  the  signature  of  the  judge;  and  until  the 
j  udge's  signature  is  obtained,  the  bill  is  not  settled  ;  and  a  j  udgment  entered  previous 
thereto  will  be  set  aside  as  irregular.  Pelletreau  v.  Moore,  9  Wend.  498.  *  *  But  see 
Goodrich  v.  Downs,  5  Hill,  519,  Slowing  that  a  judge's  order  extending  the  time  to  settle 
a  bill  of  exceptions  does  not,  per  se,  extend  a  previous  order  staying  proceedings.  *  * 

(A  bill  of  exceptions  is  the  creature  of  statute,  and  must  be  taken  on  the  trial ;  it  can- 
not be  taken  in  banc,  for  if  it  appear  to  have  been  taken  there  the  appellate  court  cannot 
look  into  it  Onondaga  C.  M.  Ins.  Co.  v.  Minard,  2  Comst.  (N.  Y.)  98.  The  exception  must 
be  specific ;  if  it  be  to  each  and  every  part  of  the  judge's  charge,  it  is  too  general.  Cald- 
well v.  Murphy,  1  Kernan  (N.  Y.),  410 ;  2  Sold.  383.  Exceptions  are  sufficiently  specific, 
where  it  appears  that  each  offer  or  rtijuest  was  separately  made  and  passed  upon,  and 
each  ruling  accepted  to.  Dunckel  v.  'Wiles,  1  Kernan,  420.  As  to  the  mode  of  framing 
the  bill  of  exceptions,  see  Zabriskie  v.  Smith,  Id.  480. 

Under  the  present  practice,  it  is  not  necessary  that  the  exceptions  should  be  either 
aimed  or  sealed  by  the  judge  presiding  on  the  trial.    Zabriskie  v.  Smith,  1  Eernan  Rep. 
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*1007  *It  is  not  enough  to  state  in  the  bill  of  exceptions  that  the  judge 
declined  to  direct  the  jury  in  the  manner  suggested,  without  show- 
ing what  his  direction  was.(l) 

After  the  bill  has  been  sealed,  it  may  be  amended ;  thus,  where  the  record 
stated  the  exceptions  to  have  been  made  after  verdict  found,  the  court 
ordered  the  record  to  be  amended.  (2)  ■•    t,- 

When  evidence  has  been  offered  for  a  particular  purpose,  and  obiected  to 
for  that  purpose,  but  has  been  admitted  as  general  evidence  in  the  cause, 
the  court  of  error,  on  a  bill  of  exceptions,  will  support  the  decision  of  the 
court  below,  if  the  evidence  appear  to  be  admissible  for  any  purpose.  (3) 

It  has  been  held  that  a  bill  of  exception  lies  upon  a  nonsuit.  (4) 

Demurrer  to  evidence.     A  demurrer  to  evidence  is  a  proceeding  by  which 

the  judges  whose  province  it  is  to  determine  questions  of  law,  are 

*1008  called  upon  to  declare,  *what  the  law  is  upon  the  facts  in  evidence, 

And  it  is  analogous  to  the  demurrer  upon  facts  alleged  in  pleading.  (5) 

When  the  admissibility  of  the  evidence  has  been  established,  the  question, 
how  far  it  conduces  to  the  proof  of  the  facts  which  are  to  be  ascertained,  is 
not  for  the  judge  to  decide,  but  for  the  jury  exclusively.  And  when  the 
jury  have  ascertained  the  fact,  if  a  question  arises,  whether  the  facts  thus 
ascertained  maintains  the  issue  joined  between  the  parties,  or,  in  other 
words,  whether  the  law  arising  upon  the  fact  is  in  favor  of  one  or  other  of 
the  parties,  that  question  is  for  the  judge  to  decide. (6)  Ordinarily  he 
declares  to  the  jury,  what  the  law  is  upon  the  fact  which  they  find,  and 
then  they  compound  their  verdict  of  the  law  and  fact.  But  if  the  party 
wishes  to  withdraw  from  the  jury  the  application  of  the  law  to  the  fact,  and 
all  consideration  of  what  the  law  is  upon  the  fact,  he  then  demurs  in  law 
upon  the  evidence.  (7) 

What  it  admits.  It  is  reasonable,  that  either  party  should  have  such  a 
power  of  referring  to  the  court  to  decide,  what  the  inference  of  law  is  upon 
the  facts ;  as  the  jury  may  refuse  to  find  a  special  verdict,  in  which  ease  the 
facts  would  not  appear  on  the  record.  On  the  other  hand,  as  it  is  the  pecu- 
liar province  of  the  jury  to  ascertain  the  truth  of  facts  and  the  credibility  of 
witnesses,  the  party  ought  not  to  be  allowed,  by  a  demurrer  to  evidence,  or 
any  other  means,  to  refer  the  trial  of  such  questions  to  another  tribunal.  A 
demurrer  must,  therefore,'  admit  the_truth  of  all  facts,  which  the  jury  might 
find  in  favor  of  the  other  party  upon  the  evidence  laid  before  thera,(8) 
whatever  the  nature  of  that  evidence  may  be,  whether  of  record  or  in 
writing,(9)  or  by  parol.  (10)  According  to  the  report  of  the  case  of  Wright 
agt.  Pindar,(ll)  it  was  resolved,  "that  he  that  demurs  upon  the  evidence 

480 ;  Code  of  N.  Y.  g  264.  And  where  the  trial  is  by  the  court  without  a  jury,  the  excep- 
tions to  the  rulings  of  the  court  should  be  taken  on  the  trial,  if  there  be  an  opportunity 
to  do  so  ;  if  not,  the  exceptions  should  be  taken  within  ten  days  after  notice  of  judgment. 
Hunt  V.  Bloomer,  3  Kernan  E.  343  ;  Smith  v.  Grant,  15  N.  Y.  Bep.  590.) 

(I)  M'Alpine  v.  Mangnall,  3  C.  B.  496. 

(3)  CuUey  v.  Doe  d.  Taylerson,  11  A.  &  E.  1008. 

(3)  Irish  Society  v.  Derry  (Bishop),  13  CI.  &  Fin.  641,  665. 

h)  Strother  v.  Hutchinson,  4  N.  C.  83. 

(5)  See  the  judgment  of  Eyre,  C.  J.,  in  Gibson  v.  Hunter,  3  H.  Bl.  205,  206.  Not  allowed 
under  the  New  York  practice.    20  N.  Y.  492. 

(6)  3  H.  Bl.  305. 

(7    Id. ;  3  B.  &  C.  443. 

(8)  Eyre,  C.  J.,  in  delivering  the  opinion  of  the  judges  in  Gibson  v.  Hunter  (3  H.  Bl. 
209),  says  it  must  distinctly  admit  upon  the  record  "every  coneliiaion.  which  the  evidence 
tendered  conduced  to  prove."  If  this  bo  so,  a  euHiapnt  reason  is  shown  why  a  demurrer 
to  evidence  stops  the  cause  ;  as  to  the  issue  to  wmch  the  evidence  relates,  there  would 
then  be  nothing  left  for  tlie  jury  to  try. 

(9)  Baker's  Case,  5  Kep.  104. 

(10)  Wright  V.  Finder,  Alleyn,  18.    See  2  H.  Bl.  307. 

(II)  Ut  supra. 
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ought  to  confess  the  whole  matter  of  fact  to  be  true,  and  not  refqr  that  to 
the  judgment'*of  the  court ;  and  if  the  matter  of  the  fact  is  uncertainly 
alleged,  or  it  is  doubtful  whether  it  be  true  or  no,  because  oflfered  to  be 
proved  only  by  presumptions  or  probabilities,  and  the  other  party  demurs 
thereupon,  he  that  alleges  this  matter  cannot  join  in  demurrer  with  him, 

but  ought  to  pray  the  judgment  of  the  court,  that  he  may  not  be 
*1009  admitted  to  *his  demurrer,  unless  he  will  confess  the  matter  of  fact 

to  be  true."  And  now  it  is  an  established  rule,  that  in  a  demurrer  to 
circumstantial  evidence,  the  party  offering  the  evidence  is  not  obliged 
to  join  in  demurrer,  unless  the  party  demurring  will  distinctly  admit  upon 
the  record  every  fact  and  every  conclusion,  which  the  proposed  evidence 
conduces  to  prove.  (1) 

(1)  Gibson  v.  Hunter,  2  H.  BI.  187 ;  Cocksedge  v.  Fanshaw,  1  Doug.  119-134. 

Note  615. — No  joinder  in  demurrer  can  be  required,  while  there  is  any  matter  of  fact 
in  controversy  between  the  parties.  It  is  not  the  proper  office  of  such  proceedings,  to 
bring  before  the  court  an  investigation  of  the  facts  in  dispute,  or  to  substitute  them  in  the 
place  of  the  jury  for  the  purpose  of  weighin'g  the  force  of  the  testimony,  or  the  presump- 
tions ariBing  from  the  evidence.  The  true  and  proper  object  of  sucli  a  demurrer  is  to 
refer  to  the  court  the  law  arising  from  the  facts.  It  supposes,  therefore,  the  facts  to  be 
already  admitted  and  ascertained,  and  that  nothing  remains  but  for  the  court  to  apply  the 
law  to  those  facts.  If  there  is  parol  evidence  in  the  case,  which  is  loose  and  indetermi- 
nate, and  may  be  applied  with  more  or  less  effect  to  the  jury,  or  evidence  of  circumstances, 
meant  to  operate  beyond  the  proof  of  the  existence  of  those  circumstances,  and  to  conduce 
to  the  proof  of  other  facts,  the  party  demurring  must  admit  tlie  facts,  of  which  the  evi- 
dence is  so  loose,  indeterminate  and  circumstantial,  before  the  court  can  compel  the  other 
side  to  join  therein.  Powle  v.  The  Common  Council  of  Alexandria,  11  Wheat.  320,  321, 
per  Story,  J. ;  Young  v.  Black,  7  Cranch,  565,  568 ;  Lessee  of  Maus  v.  Montgomery,  11 
Serg.  &  Rawle,  329  ;  Duerhageu  v.  The  United  States  Ins.  Co.,  2  Serg.  &  Rawle,  185,  187. 

Indeed,  the  case  made  for  a  demurrer  to  evidence,  is,  in  many  respects,  like  a  special 
verdict.  It  is  to  state  facts,  and  not  merely  the  testimony  wliich  may  conduce  to  prove 
them.  It  is  to  admit  whatever  the  jury  might  reasonably  infer  from  the  evidence,  and 
not  merely  the  circumstances  which  lorm  a  ground  of  presumption.  Fowle  v.  The  Com- 
mon Council  of  Alexandria,  1 1  Wheat.  320,  323.  And  where  a  party,  by  demurring,  will 
take  the  question  from  the  proper  tribunal,  the  court  is  not  scrupulously  nice,  to  adjust 
the  balance  of  evidence,  but  will  be  extremely  liberal  in  their  inferences  from  the  testi- 
mony, as  against  such  party.  Bank  of  the  United  States  v.  Smith,  11  Wheat.  171; 
Patrick  v.  Hallett,  1  John.  Bep.  241.  It  is  true,  forced  and  violent  inferences  are  not 
allowed.  Pawling  v.  The  United  States,  4  Cranch,  219,  222 ;  Hansborough's  Ex'rs  y. 
Thom,  3  Leigh's  Kep.  147  ;  Stephens  v.  White,  2  Wash.  Kep.  203,  210.  But  any  inference 
which  the  jury  might,  with  the  slightest  degree  of  propriety,  make  from  the  evidence,  is 
to  be  conceded ;  for  it  was  never  intended  that,  by  a  demurrer,  the  court  should  becoma 
triers  of  the  facts.  Dickey  v.  Shreider,  3  Serg.  &  Rawle,  413,  416.  If  the  evidence  be 
uncertain,  or  circumstantial,  the  party  by  whom  it  is  oflfered  may  specify  the  facts  which 
he  wishes  to  have  admitted,  and  the  demurrant  should  then  concede  all  that  the  evidence 
could  possibly  establish,  before  the  opposite  side  can  be  compelled  to  join  in  demurrer. 

Duerhagen  v.  The  United  States  Ins.  Co.  2  Serg.  &  Rawle,  185,  187.  And  if  one  fact 
tends  to  the  induction  of  another,  the  last  fact  should  also  be  expressly  admitted.  Id. 
per  Tilghman,  C.  J. 

("  The  party  demurring  is  bound  to  admit  as  true  not  only  the  facts  proved  by  the  evi- 
dence but  also  the  facts  which  the  evidence  may  legally  conduce  to  prove,  and  this  is 
precisely  what  must  be  admitted  on  a  motion  for  a  non-suit,  or  for  a  peremptory  direction 
that  a  verdict  be  rendered.  The  party  non-suited,  or  against  whom  a  verdict  i.*  ordered, 
is  upon  appeal  entitled  to  have  every  doubtful  fact  found  in  his  favor."  The  demurrer  to 
evidence  has  gone  out  of  use  in  this  State  ;  Colegrove  v.  N.  Y.  &  N.  H.  &  N.  Y.  &  H.  R.  R. 
Cos.,  20  N.  492.) 

But  if  the  party  against  whom  the  demurrer  is  offered,  joins  in  demurrer,  neglecting 
to  insist  on  these  admissions  as  a  preliminary,  the  court  will  proceed,  and  draw  the  same 
inferences  against  the  demurrant  which  the  jury  might  have  drawn.  Columbian  Ins. 
Co.  V.  Catlett,  12  Wheat.  383,  389 :  United  States  Bank  v.  Smith,  11  Id.  171, 179 ;  Patrick 
V.  Ludlow,  3  John.  Cas.  10,  14, 15  ;  Forbes  v.  Church,  Id.  159,  160  ;  Lewis  v.  Few,  5  Johns. 
R.  1,  34;  Lessee  of  Ross  V.  Eason,  4  Yeates'  R.  54;  Steinbach  v.  Columbian  Ins.  Co.,  3 
Cain.  R.  129,  134  Smith  v.  Steinbach,  2  Cain.  Cas.  in  Err.  158,  171 ;  Lowry  v.  Mountjoy,  S 
Call's  R.  55 ;  Snowden  v.  Phoenix  Ins.  Co.,  3  Binn.  R.  457  ;  Pawling  v.  The  United  States, 
4  Craneh,  219.  Though  it  is  said,  in  Fowle  v.  The  Commonw^th  of  Alexandria  (11 
Wheat.  323),  that  "  if  there  be  such  a  joinder,  without  such  admission,  leaving  the  facts 
unsettled  and  undeterminate,  it  is  sufficient  reason  for  refusing  judgment  upon  the 
demurrer ;  and  the  judgment,  if  any  is  rendered,  is  liable  to  be  reversed  for  error. 
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*1010  *When  all  matters  of  fact  are  admitted,  the  case  is  ripe  for  judgment 
in  matter  of  law  upon  the  evidence,  and  may  then  he  properly  with- 
drawn from  the  jury;  and  heing  entered  on  recoird,  it  will  remain  for  the 
decision  of  the  judges.  (1) 

If  in  an  information,  or  any  other  suit,  evidence  be  given  for  the  crown, 

and  the  defendant  offers  to  demur  upon  it,  the  counsel  for  the  crown  cannot 

be  compelled  to  joiii  in  demurrer,  but  in  such  case  the  court' ought 

*1011  *tp  direct  the  jury  to  find  the  special  matter;  and  upon  that  the 

court  shall  adjudge  the  law.  (2) 

The  whole  proceeding  upon  a  demurrer  to  evidence  is  under  the  control 

and  direction  of  the  judge  at  Nisi  Prius,  or  of  the  court  on  a  trial  at  bar.  (3) 

"The  court,"  said  Doddridge,  J., (4)  "may  deny  and  hinder  a  party  from 

demurring,  by  overruling  the  matter  in  demurrer,  if  it  seem  to  them  to  be 

clear  in  law :"  and,  in  that  case,  the  court  did  overrule  the  demurrer,  and 

In  Virginia,  the  practice  seems  to  be  different  from  what  it  is  in  most  of  the  courts  in 
this  country,  or  in  England.  The  difference  will  be  explained  by  the  following  extract 
•  from  the  opinion  of  Green,  J.  (the  other  judges  concurring),  in  Whittington  v  Christian 
(2  Call's  R.  353, 357) :  "  From  the  authorities  showing  the  original  practice  of  the  English 
courts,  it  appears  that  the  former  practice  was,  to  require  the  party  demurrant  to  admit 
upon  the  record  the  existence  of  all  factis  which  the  evidence  offered  by  the  other  party 
conduced  to  prove.  Those  facts  were  to  be  ascertained  by  the  court ;  and  in  this  respect, 
tiie  court  might  err  in  opinion,  and  if  so,  and  the  party  refused  to  make  the  admission,  he 
lost  the  benefit  of  his  demurrer ;  or  if  he  made  the  admission  on  record,  it  bound  Mm 
irrevocably.  In  the  latter  case,  the  error  of  the  court  could  never  be  corrected  ;  and  in 
the  former,  not  without  a  protracted  litigation,  attended  with  great  delay  and  expense,  to 
wit,  by  bill  of  exceptions  and  appeal.  To  avoid  this  inconvenience,  the  modern  practice 
is,  especially  in  Virginia,  where  it  has  been  sanctioned  by  repeated  decisions  of  this  court, 
to  allow  either  party  to  demur,  unless  the  case  be  clearly  against  the  party  offering  the 
demurrer,  or  the  court  should  doubt  what  facts  should  be  reasonably  inferred  from  the  evi- 
dence demurred  to,  in  which  case  the  jury  is  the  most  fit  tribunal  to  decide ;  to  put  all 
the  evidence  on  both  sides  into  the  demurrer ;  and  then  to  consider  the  demurrer,  as  if  the 
demurrant  had  admitted  all  that  could  reasonably  be  inferred  by  a  jury  from  the  evidence 
given, by  the  other  party,  and  waived  all  the  evidence  on  his  part,  which  contradicts  that 
offered  by  the  other  party,  or  the  credit  of  which  is  impeached ;  and  all  inferences  from 
his  own  evidence  which  do  not  necessarily  flow  from  it."  The  propriety  of  this  rule, 
allowing  the  whole  evidence  to  be  put  into  the  demurrer,  and  then  compelling  the  other 
party  to  join,  without  calling  upon  the  demurrant  to  concede  what  the  evidence  conduced 
to  prove,  has  been  questioned.  Carr.  J.,  in  Green  v.  Judith  (5  Rand.  R.  1,  4),  expressed 
his  regret  that  it  had  been  so  settled,  and  considered  it  a  departure  from  the  practice 
elsewhere.  He  said :  "  I  confess  the  English  practice  seems  to  me  much  the  safest  and 
best.  The  facts  being  settled  one  by  one,  the  parties  distinctly  see  the  naked  case, 
and  understand  precisely  on  what  facts  the  court  will  act ;  and  passing  these  facts  thus 
in  review,  the  demurrant  can  clearly  see,  before  the  step  is  irrevocably  taken,  whether  he 
can  sSfely  demur ;  and  the  adversary  is  likewise  enabled'  to  discover  whether  there  be  not 
some  weak  point  in  his  evidence,  which  he  has  it  in  his  power  to  strengthen.  This 
analyzing  process,  reducing  the  case  to  its  elements,  would  also  have  a  strong  tendency 
to  discourage  demurrers  to  evidence ;  an  effect  which  courts  have  generally  thought 
would  be  beneficial."  But  he  admitted  the  practice  waft  too  firmly  established  there  to 
be  disturbed.  Id.  See  also  Hansborough's  Bx'rs  v.  Thoms,  3  Leigh's  R.  147 ;  Hyers  v. 
Green,  3  Call's  R.  468 ;  Hyers  v.  Wood,  Id.  483,  494,  495,  and  note  ;  Whittington  v.  Chris- 
tian, 3  Rand.  R.  353 ;  Norvell  v.  Camm,  Id.  68 ;  Harrison  v.  Brock,  1  Munf.  K.  22. 

In  Connecticut  it  has  been  held,  that  neither  party  is  bound  to  join  in  a  demurrer  to 
parol  evidence,  though  it  is  otherwise  as  to  written  evidence.  Town  of  Hampden  v. 
Town  of  Windham,  2  Root's  R.  199,  200 ;  Fowler  v.  Macomb,  Id.  388 ;  Bromster  v.  Dana, 
1  Id.  266.    Bed  vide  Swift's  Ev.  173. 

In  Indiana,  one  party  has  a  right  to  demur  to  the  evidence  of  the  other,  though  it  be 
parol ;  and  his  adversary  is  bound  to  join  in  demurrer.  Shields  v.  Arnold,  1  Blackf.  109 ; 
Dougherty  v.  Campbell,  M.  39. 

In  New  York,  a  demurrer  to  evidence  is  a  proceeding  inapplicable  to  a  justice's  court. 
Reynolds  v.  Bedford,  3  Cain.  R.  140,  and  not  allowed  in  practice.    20  N.  Y.  493. 

*  *  See  1  Burrill's  Pr.  240,  259,  for  the  Now  York  practice  in  respect  of  demurrers  to 
evidence.    *    * 

(1)  2  H.  Bl. 

(2)  5  Rep.  109 ;  B.  N.  P.  818. 

(3)  2  H.  Bl.  208. 

(4)  In  Worsley  v.  Filisker,  2  Roll.  R.  119.    And  see  B.  N  P.  814 ;  JJ  H.  Bl.  208. 
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left  the  case  to  the  jury.     If  the  judge  overrule  the  demurrer  improperly, 
that  may  be  made  the  subject  of  a  bill  of  exceptioh8.(l) 

Form  of  drawing  up.  Where  a  demurrer  to  evidence  is  admitted^  it  is 
usual  for  the  court  or  judge  to  give  orders  to  the  associate  to  take  a  note  of 
the  testimony :  this  should  be  signed  by  the  counsel  on  both  sides,  and  the 
demurrer  is  then  affixed  to  the postea.{2) 

Upon  a  demurrer  to  evidence,  the  damages  may  be  assessed  conditionally 
•by  the  jury  before  they  are  discharged ;  or  they  may  be  assessed  by  another 
jury,  upon  a  writ  of  inquiry,  after  the  demurrer  is  determined.  (3) 

*1012  *New  trial  for  improper  reception  or  rejection  of  evidence.  The  law 
relating  to  bills  of  exceptions,  although  they  are  still  occasionally 
resorted  to,  has  become  comparatively  obsolete  by  the  modern  practice  of 
granting  new  trials  in  civil  cases,(4)  in  cases  where  the  judge  of  Nisi  Prius 
Has,  in  the  opinion  of  the  court  in  which  the  action  is  brought,  improperly ' 
received  or  rejected  evidence  at  the  trial.  This  course  of  proceeding  is  in 
effect  an  appeal  from  the  opinion  of  the  single  judge  at  Nisi  Prius,  an 
opinion  which  is  of  necessity  often  formed  without  an  opportunity  for  full 
argument  or  consideration,  to  the  full  court  sitting  in  banc ;  and  it  is  in 
ordinary  cases  found  suflScient  for  the  purpose  without  resorting  to  a  bill  of 
exceptions,  which  by  placing  the  objections  upon  the  record,  removes  the 
question  from  the  consideration  of  the  court  in  which  the  action  is  brought 
to  the  Court  of  Appeal  in  the  Exchequer  Chamber. 

If  evidence  has  been  improperly  received  at  a  trial,  it  is  now  an  estab- 
lished rule  that  the  court  will  grant  a  new  trial,  unless  they  see  clearly  that 
the  reception  of  the  evidence  could  not  have  weighed  with  the  jury,  or 
that  the  verdict,  if  given  the  other  way,  would  have  been  set  aside  as 
against  evidence.  (6) 

(1)  3  H.  Bl.  209. 

Note  616. — Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to 
evidence,  can  be  made  subject  of  a  bill  of  exceptions ;  quere.  Young  v.  Black,  7  Cranch. 
565.  Livingston,  J.,  expressed  in  this  case  a  very  strong  conviction  that  it  could  not ;  for 
"  such  applications  must  ever'  be  made  to  the  discretion  of  the  court  which  tries  the  cause ; 
and  such  court  vriU.  generally  be  iij  a  situation  to  decide' more  correctly,  having  all  the 
circumstances  of  the  case  before  it,  than  an  appellate  tribunal.  And  if  it  should  commit 
a  mistake,  in  the  exercise  of  its  mere  discretion,  in  refusing  to  compel  a  party  to  join  in  a 
demurrer  to  evidence,  or  in  refusing  to  grant  a  new  trial,  or  in  refusing  to  continue 
a  causf,  or  in  any  other  matter  resting  solely  in  discretion,  I  have  no  hesitation  in  saying 
that  lest)  mischief  and  injury  will  arise  from  obliging  parties  now  and  then  to  submit  to 
Buch  inconveniences,  than  to  open  a  door  to  the  endless  litigation  which  vrill  be  produced 
by  permitting  appeals  to  all  the  variety  of  cases  of  this  nature,  which  must  necessarily 
arise,  in  the  progress  of  every  contested  action,  and  which,  in  Great  Britain,  have  never 
yet  been  assigned  for  error."  Id.  569.  Johnson,  J.,  and  Marshall,  Ch.  J.,  declined  giving 
any  opinion.    Story,  J.,  concurred  in  opinion  with  Livingston,  J. 

Several  cases  are  to  be  found  in  which  exceptions  for  this  cause  have  been  taken  and 
passed  upon,  but  none,  we  believe,  where  the  precise  question  has  been  decided.    See  the 
cases  cited  in  the  next  preceding  note. 
.   (2)  B.  N.  P.  813. 

(3)  Herbert  v.  Walters,  1  Ld.  Raym.  60.  And  see  Plowd.  410 ;  1  Doug.  233,  n.  In 
Miller  v.  Warre  (1  C.  &  P.  339),  Park*  J.,  ruled,  that  "  on  a  bill  of  exceptions,  the  case 
always  goes  to  the  jury,  but  on  demurrer  to  evidence,  it  is  otherwise  " 

M'hen  the  case  presents  only  questions  of  law,  the  court  may,  under  the  Code  of  New 
York,  direct  a  verdict  subject  to  the  opinion  of  the  court  at  the  general  term  ;  and  in  that 
case  the  application  for  judgment  is  made  at  the  general  term.    §  365. 

(4)  This  practice  seems  to  date  from  the  Commonwealth.    See  i  Bl.  Com.  438. 

(5)  De  Rutzen  v.  Farr,  4  A.  &  E.  58  ;  Crease  v.  Barrett,  1  C,  M.  &  R.  919  ;  Wright  v. 
Doe  d.  Tatham,  7  A.  &  E.  813,  330,  overruling  Doe  d.  Teynham  (Lord)  v.  Tyler,  6  Bing. 
561 ;  and  dicta  in  Tyrwhitt  v.  Wynne,  2  B.  «&  A.  559  ;  and  Hartford  v.  Wilson,  1  Taunt. 
14.     As  to  criminal  proceedings,  see  infra. 

If  illegal  evidence  be  objected  to  and  received;  that  bears  in  the  lest  degree  upon  the 
question  in  issue,  a  new  trial  must  be  granted.  Worrall  v.  Parmelee,  1  Comst.  519.  If, 
however,  the  cause  come  before  the  court  upon  a  case  containing  all  the  evidence,  or  upon 
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The  court  atove  will  not  entertain  a  motion  for  a  new  trial,  for  improper 
reception  or  rejection  of  evidence,  unless  it  distinctly  appear  that  a  formal 
objection  was  raised  at  the  trial,  and  that  the  judge  was  requested  to  take  a 
note  thereof.  (1) 

Motion  fornew  trial  where  bill  of  exceptions  tendered.  When  a  bill  of 
exceptions  has  been  tendered,  the  court  will  not  grant  a  motion  for  a  new 

trial  upon  the  same  point,  unless  the  bill  of  exceptions  be  abandoned. 
*1013  (2)     And  if  a  party,  who  has  tendered  a  bill  of  exceptions,  *bring  a 

writ  of  error  before  he  has  procured  the  judge's  signature,  he  thereby 
waives  the  bill  of  exceptions  and  will  not  be  permitted  afterwards  to  tack 
or  append  the  bill  to  the  writ  of  error.  (3)  If  a  party  has  lost  the  benefit  of 
a  bill  of  exceptions,  tendered  to  the  ruling  of  a  judge,  by  the  death  of  the 
judge,  and  without  any  default  on  his  own  part,  it  is  not  competeiit  to 
another  judge  of  the  court  out  of  which  the  record  issues  to  seal  the  bill  of 
exceptions ;  but  the  court  will,  where  the  circumstances  warrant  it,  allow 
the  party  to  move  for  a  new  trial,  notwithstanding  that,  according  to  the 
practice  of  the  court,  the  proper  time  for  so  doing  has  elapsed.  (4) 

Special  verdict.  A  demurrer  to  the  evidence  is  still  less  frequently 
resorted  to  in  present  practice,  as  the  object  of  that  proceeding  is  equally 
obtained  in  a  civil  action  by  a  special  verdict,  in  which  all  the  facts  as 

a  bill  of  exceptions  which  purports  to  contain  the  whole  evidence,  and  the  court  can  see 
that  the  same  verdict  must  have  been  rendered  if  the  evidence  objected  to  had  not  been 
received,  a  new  trial  will  not  be  granted.    Murray  v.  Smith,  1  Duer  R.  413. 

(1)  Gibbs  V.  Pike,  9  M.  &  W.  351,  360 ;  Williams  v.  Wilcox,  8  A.  &  E.  314, 337  ;  Ferrand 
V.  Milligan,  7  Q.  B.  730  ;  Goslin  v.  Corry,  7  M.  &  G.  343  ;  Doe  d.  Walters  v.  Benjamin,  9 
A.  &  E.  644. 

When  illegal  evidence  is  received  on  the  trial  under  an  objection,  neither  party  asking 
the  court  to  rule  upon  its  admissibility,  and  the  testimony  is  afterwards  excluded  from 
the  consideration  of  the  jury,  no  objection  can  be  afterwards  raised  on  the  ground  of  its 
having  been  conditionally  received.    McKnight  v.  Dunlop,  1  Selden,  537. 

(3)  3  Chitt.  R.  373.  It  is  doubtful  whether  this  rule  applies  where  the  new  trial  is 
moved  for  upon  a  point  wholly  distinct  from  the  grounds  of  exception.  See  Pirn  v. 
Currell,  6  M.  &  W.  334,  367 ;  Allan  v.  Hayward,  7  Q.  B.  960. 

Note  617. — In  New  York,  it  is  provided  by  statute  fliat  a  bill  of  exceptions,  signed  in 
a  cause,  shall  not  prevent  the  argument  of  a  motion  to  set  aside  the  verdict  in  such  cause, 
on  the  ground  that  such  verdict  was  against  evidence ;  but  such  motion  may  be  argued, 
either  before  or  after  the  decision  of  the  court  on  the  bill  of  exceptions,  as  the  court  shall 
direct.  8  R.  S.  433,  §  76.  The  following  remarks  of  the  revisors,  in  proposing  this  sec- 
tion, explain  the  reason  of  it :  "  By  the  existing  practice,  the  court  will  not  allow  both  a 
bill  of  exceptions  and  ii,  case  to  bo  argued.  But  a  bill  does  not  present  the  question, 
whether  the  verdict  was  contrary  to  evidence  {vide  Foot  v.  Wiswall,  14  John.  R.  304), 
which,  it  is  conceived,  a  party  should  not  be  prohibited  from  presenting,  because  he  has 
also  objections  to  the  testimony  itself"    4  Rev.  Stat.  chap.  7,  title  4,  art.  4,  p.  67. 

(3)  Dillon  V.  Parker,  1  Bing.  17.  But  it  seems  this  rule  is  not  imperative,  and  that, 
when  the  bill  of  exceptions  has  been  delayed  from  the  fault  of  the  defendant  above,  or  for 
other  sufficient  reasons,  the  court  will  allow  the  bill  of  exceptions  to  be  tacked  to  the 
record  nunc  pro  time.  Taylor  v.  Willans,  3  B.  &  Ad.  846.  See,  also,  King  v.  Simmonds, 
7  Q.  B.  289. 

Note  618.— S.  C,  See  8  Cowen's  R.  754,  note  a.  In  Williams  v.  Taylor  (6  Bing.  513) 
the  defendant  sent  the  plaintiff,  at  the  suggestion  of  the  chief  justice,  the  bill  of  excep 
tions,  in  order  that  he  might  agree  to  it,  or  suggest  alterations  before  it  was  signed.  On 
the  same  day,  the  defendant,  who  had  also  brought  a  writ  of  error,  gave  a  rule  to  tran- 
scribe. The  plaintiff  having  taken  no  notice  of  the  bill,  a  judge's  order  was  obtained, 
calling  on  him  to  return  it  to  the  defendant.  Cross,  Sergeant,  obtained  a  rule  niri  to  dis- 
charge this  order,  on  the  ground  that  the  defendant,  by  bringing  a  writ  of  error,  had 
waived  his  bill  of  exceptions,  and  relied  on  Dillon  v.  Parker,  cited  in  the  text.  But  the 
court  lield  that  the  plaintiff  had  no  right  to  retain  the  bill  in  this  way,  and  that  it  would  be 
for  the  Court  of  Error  to  say  whether  they  would  notice  it  or  not.  Afterward,  the  case 
coming  before  the  King's  Bench,  the  bill,  on  consideration  of  the  special  circumstances, 
was  allowed  to  b"  tacked  to  the  record.    "Taylor  v.  Willans,  2  Barn.  &  Adolph.  845 

(4)  Newton  v.  Boodle,  8  C.,&  B.  705. 
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proved  are  stated  upon  the  record,(l)  it  being  left  to  the  court  ahove,  and 
ultimately,  if  necessary,  to  the  Court  of  Exchequer  Chamber,  to  decide  the 

law  upon  the  facts  so  found.  Or,  what  is  a  less  expensive  course, 
*1014  where  it  is  not  *considered  desirable  to  take  the  case  up  to  a  court  of 

error,  a  general  verdict  is  found  for  the  plaintiff,  subject  to  a  special 
case  which  is  drawn  up  by  the  counsel  on  both  sides,  containing  a  state- 
ment of  facts  mutually  agreed  upon ;  and  the  full  court  will  afterwards 
decide  upon  the  law  as  applicable  to  such  facts.  This  method  has  been 
found  so  convenient  that,  in  order  to  enable  parties  to  obtain  the  benefit  of 
this  mode  of  proceeding  at  an  earlier  stage  of  the  suit,  and  avoid  the  expense 
and  delay  of  a  trial  altogether,  they  are  enabled  by  statute(2)  to  frame  a 
special  case,  if  they  can  agree  upon  the  facts  immediately  after  issue  joined, 
and  bring  it  at  once  before  the  court  in  banc  for  its  decision.  (3) 

In  criminal  proceedings.  In  criminal  proceedings,  where  there  has  been 
a  conviction  for  felony,  it  is  said  there  can  be  no  new  trial,  (4)  although  it 
is  not  unusual  to  grant  one  in  case  of  misdemeanor,  where  the  verdict  has 
been  against  the  defendant.  (5)  In  cases  of  felony,  however,  where  a  ques- 
tion arises  as  to  admissibility  of  evidence,  the  usual  course  was  for  the  judge 
at  the  tl-ial  to  receive  the  evidence,  (6)  and  take  a  note  of  the  point,  reserv- 
ing it  for  the  consideration  of  the  judges;  and  then,  if  the  prisoner  was 
convicted,  the  judges  would  consider  the  point,('7)  and  if  they  were  of 
opinion  that  evidence  had  been  improperly  received,  the  judge  who  had 
tried  the  case  would  report  the  facts  to  the  secretary  of  state  for  the  Home 
Department,  recommending  a  pardon  from  the  crown — a  recommendation 
invariably  attended  to. 

Cases  reserved  for  court  of  appeal.  But  this  method  of  proceeding  has 
been  much  improved  by  a  recent  statute,  (8)  which  enacts  (9)  that  when  any 
person  has  been  convicted  of  any  treason,  felony  or  misdemeanor,(10)  the 
judge  or  justice  before  whom  the  case  shall  have  been  tried  may  reserve 

any  question  of  law  which  shall  have  arisen  on  the  trial,  for  the 
*1015  consideration  of  the  judges  of  the  *superior  courts,  and  thereupon 

shall  have  authority  to  respite  execution  of  the  judgment  on  such 
conviction,  or  postpone  the  judgment,  until  such  question  shall  have  been 
considered  and  decided:  in  such  a  case  the  prisoner  may  either  be  committed 
to  prison,  or  set  at  large  upon  recognizances  to  appear  and  receive  judg- 
ment or  render  himself  in  execution  when  called  upon.  The  judge  is 
required  (]  1)  to  state  a;  case  petting  forth  the  qufi'stion  of  law  reserved,  with 

(t)  Sometimes  such  a  special  verdict  is  agreed  to  by  consent ;  but  it  is  quite  at  the 
option  of  the  j  ury  whether  they  will  return  one.  See  Devizes  (Mayor)  v.  Clark,  3  A  &  E 
603. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the  jvidgment  to 
the  court.  §  360  of  the  N.  Y.  Code.  It  states  the  facts  proved,  not  the  evidence  of  them. 
Sisson  V.  Barrett,  2  Gomst.  406  ;  5  Hill,  634.  Where  the  trial  presents  only  questions  of 
law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  general  term ; 
and  the  judgment  thereon  may  be  reviewed  in  the  same  manner  as  a  bill  of  exceptions. 
Code,  §  365. 

(3j  3  &  4  Wm.  rv,  c.  43,  §  25. 

(3)  See  8  Steph.  Com.  631. 

(4)  2  Euss..  C.  &  M.  736  (3d  ed.) ;  R.  v.  Ball,  E.  &  R.  C.  C.  133.    But  see  4  Bl.  Com.  361. 

(5)  3  Russ.,  C.  &  M.,  ut  mipra.  There  is  no  instance  of  granting  a  new  trial  where  the 
verdict  was  against  the  crown.  See  Hawk.  P.  C,  bk.  2,  c.  47,  §  11 ;  R.  v.  Cohen,  1  Stark 
R.  516  ;  E.  V.  Sutton,  5  B.  &  Ad.  52. 

(6)  See  by  Gurney,  B.,  in  R.  v.  Owen,  9  C.  &  P.  239. 

(7)  These  cases  were  generally  argued  in  public,  and  were  known  as  "  Crown  Cases 
Reserved." 

(8)  11  &  12  Vict.  c.  78. 

(9)  Sect.  1. 

(10)  The  act  extends  to  trials  at  sessions. 

(11)  Sect.  2. 
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the  special  circumstances  upon  which  the  same  shall  have  arisen ;  and  such 
case  shall  be  transmitted  to  the  judges,(l)  who  have  full  power  to  hear  and 
determine  the  queStion,  and  to  reverse,  affirm  or  amend  the  judgment,  or 
order  judgment  to  be  given  if  none  have  been  given.  Five  judges  form  a 
quorum  ot  this  new  court  of  appeal,  of  whom  one  of  the  chief  justices  or  the 
chief  baron  must  be  a  part,  and  the  arguments,  if  any,  and  judgments,  are 
to  be  heard  and  delivered  in  open  court.  (2) 

It  has  been  said,  that  although  it  appears  upon  a  case  reserved,  that 
evidence  has  been  admitted  upon  the  trial  which  ought  not  to  have  been 
received ;  yet  if  the  judges  are  of  opinion  that  there  is  ample  evidence  to 
support  the  indictment,  after  rejecting  such  improper  evidence,  they  will 
not  set  aside  the  conviction ;  but  if  the  case  without  such  improper  evi- 
dence, were  not  so  clearly  made  out,  and  the  improper  evidence  might 
be  supposed  to  have  had  an  effect  on  the  mind  of  the  jury,  it  would  be 
otherwise.  (3) 

Special  verdict.  It  is  also  competent  to  the  jury  to  return  a  special 
verdict  in  criminal  cases,  the  same  as  in  civil  actions — where  there  is  any 
doubt  as  to  the  law,  and  they  choose  to  leave  it  to  the  determination  of  the 
court ;  such  a  special  verdict  sets  forth  all  the  circumstances  of  the  case  as 
prdved,  and  prays  the  judgment  of  the  court,  whether,  for  instance,  on  the 
facts  stated,  it  be  murder,  manslaughter,  or  no  crime  at  all.  (4) 

(1)  See  the  rules  framed  by  the  judges  as  to  the  transmission  of  cases,  1  Den.  Cr.  Ca. 
Res.  ix.  A  case  may,  if  the  judges  think  fit,  be  sent  back  for  amendment.  11  &  13  Vict. 
c.  78,  §  4. 

(2)  Sect.  3. 

(3)  E,  V.  Ball,  K.  &  E.  C.  C.  133.  See  also  Tinkler's  Case  Id.  133.  u.  5,  more  correctly 
reported  1  Den.  Cr.  Ca.  Ees.  Pref.  v. 

(4)  See  4  Bl;  Com.  361.  See  a  special  verdict  in  a  case  of  misdemeanor.'  E.  v.  Tindall, 
6  A.  &  E.  143. 
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ABATEMENT, 

disctaage  of  crimmal  on,  no  bar  to  second  prose- 
cution, 110. 
ABBEY. 

chartulary  of,  proper  custody  for,  438. 

grants  to,  proper  custody  for,  440. 
SENCE, 
of  attesting  witness,  effect  of,  490-49.3.      And  see 

title  Wruin^  (private). 
of  material  witness,  when  ground  for  pontponing 
trial,  855.    And  see  title  Witness. 
ABSTRACT, 

of  deed,  as  secondary  evidence,  570. 
AOCEPTANCB, 
of  bill  of  exchange^    See  titles  Acceptance  and 
Bill  of  Exchange,  Vols.  I  and  III. 
ACCEPTOR, 
discharged  by  foreign  judgment,  afterwards  sued 
here  on  same  bill,  SuT. 
ACCESSORY, 

See  titles  Acqutttal.,  Conviction,  Acc&mplice. 
conviction  of  principal,  wbether  evidence  against, 

48,  49, 128. 
See  titles  Judgments,  Decrees,  dx. 
conclusive  of  the  fact  of  conviction,  49, 128. 
not  conclusive  in  other  respects,  49, 128. 
ACCOMPLICE, 
not  bound  to  answer  as  to  other  offenses,  936,  9.37. 
volunteering  to  testify  for  prosecution,  not  privi- 
leged from  answering  fully,  when,  930. 
presumed  to  have   destroyed  paper,  furnishing 
evidence  of  his  guilt,  when,  554. 
ACKNO  WLEDGMENT.- 

See  title  Seed. 
of  deed,  not  conclusive,  261. 
renders  it  admissible,  261,  590,  691. 
certificate  of  recording,  not   conchisive,   849, 

861. 
certificate  and  record  of  deeds  and  instruments, 
how  far  evidence,  682-595. 
ACQUITTAL, 
evidencu  in  civil  cases,  when.    See  titles  Judg- 
ments.  Decrees,  dc. 
to  prove  rem  ipsam,  in  action  for  malicious 
prosecution,  52. 
admissibility  and  effect  of,  in  criminal  cases, 
of  principal,  may  be  used  by  accessory,  49. 
judgment  of,  in  matter  of  public  interest,  when 
admissible,  55. 
in -exchequer,  admissibility  and  effect  of,  99, 

100. 
of  one  charged  with  larceny,  aAmissible  for  an- 
other charged  with  compounding  the  offense,127. 
but  not  conclusive,  127. 
not  adraiasible,  if  person  seeking  to  use  it  was  a 

witness  in  first  suit,  127. 
a  bar  to  second  prosecution,  when, 
bars  as  to  all  offenses  triable  under  first  indict- 
ment, 113. 

when,  as  to  offenses  from  same  act,  121-123. 
severance   of    subject  matter  not  allowed  to 

avoid  bar,  121-123. 
actluittal   of    inferior   offense,   bars   suit  for 
bighei,  arising  f^om  same  act,  when,  121-12.3. 
of  higher  offense,  bars  suit  for  inferior,  from 
same  act,  121. 

Vol.  II. 
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otherwise,  if  inferior  not  triable  in  first  suit, 
113, 122,  et  seg. 
statute  rule  in  New  York,  122,  et  seg. 
of  manslaughter,  bars  suit   for  murder  from 

same  act,  121. 
of  murder,  bars  suit  for  petty  treason  from 

same  act,  121. 
of  rape,  bars  suit  for  assault,  &c.,  with  intent 
to  commit  rape,  114. 
no  bar  as  to  assault  and  battery,  114. 
not  a  bar,  if  subject  matter  different,  113, 114. 
or  if  offense  charged  not  triable  in  first  suit,  113, 

121. 
of  forging  order,  no  bar  to  suit  for  using  same 

order  as  a  false  token,  113. 
of  receiving  stolen  goods,  no  bar  as  to  larceny  of 

same  goods,  113. 
of  passing  one  counterfeit  bill,  no  bar  to  suit  for 
passing  another.  111,  113. 
even  though  latter  bill  was  used  as  evidence 
in  first  suit,  115. 
because  of'defect  iir indictment,  no  bar,  when 
110,  111,  et  seg 
because  of  variance,  no  bar,  when.  111. 
otherwise  if  by  proper   evidence   conviction 

could  have  been  obtained  in  first  suit.  111. 
in  New  York,  a  bar,  after  tr.al  on  the  merits, 
though  indictment  defective.  111. 
virtual,  by  discharge  without  verdict, 
before  trial  commenced,  no  bar,  111. 
upon  nolle  prosequi.  111. 

a  bar  if  jury  impannelled.  111. 
upon  demurrervlll,  112. 
plea  in  abatement,  110 
quashing  indictment,  110,  111. 
retraxit,  110. 
after  trial  commenced,  a  bar,  when,  111,  et  seq. 
-  withdrawing  juror,  411,  et  seq, 

no  bar,  if  indictment  defective.  111,  et  seq. 
discharging  jury,  111,  et  seq. 
right  of  nullifying  effect  of  virtual  acquittal,  by 
discharging  jury  or  withdrawing  juror,  Hi, 

et  seq. 
when  right  may  properly  be   exercised,    Hi, 

et  seg. 
exercise  of  right,  how  far  discretionary,  wita 
court,  110.  efseq. 
acquittal  or  discharge,  when  a  bar,  though  no 

judgment  rendered,  110(  et  seg.,  347,  348. 
acquittal  by  a  foreign  court,  a  bar,  when,  181. 
how  proved.  111,  348. 

not  proved  by  minute  book  of  quarter  seseioni, 

855. 
Sfolntroa.  Chap.^Vol  I. 
ACT  OF  PARL*AMENT.    See  title  Statute. 
ACT  OF  STATE, 
how  proved,  275,  et  seg. 
foreign,  how  proved,  436. 
ACTS  OF  PARTY, 

when  not  admissible  to  construe  covenant^  804. 
ADMINISTRATION.    See  titles  Jhvbate  ana  Ut- 
ters, dc. 
how  proved,  452,  et  seg. 

conclusive  of  appointment  of  administrator,  75^ 
not  evidence  of  collateral  matters,  91, 
as  marriage  or  death,  90,  et  seg. 
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ADMINTSTRATOR.    And  see  title  BxeaOor,  <Stc. 
apEjointment  of,  proved  by  letters  of  adminietra- 

tion,  75.  ^ 

judgment  against,  not  conclusive  against  same 

party  suing  as  executor,  11. 
bound  by  iudgment  against  intestate,  13, 14. 
ADMIRALTY, 
CDurts,  judgments  of,  admissibility  and  effect  of, 

99. 
See  titles  Judgments,  Decrees,  &c. 
sentence  of,  conclusive,  as  to  wbom,  170-173. 
sentence  of  foreign  court,  effect  of,  171-175. 
to  sbow  cbange  of  property,  171-175. 
to  show  breach  of  warranty  in  policy,  171-175. 
conclusive  only  as  to  facts  directly  found,  173. 
not  as  to  facts  merely  inferable,  173. 
nor  as  to  facts  recited  merely,  173. 
nor  facts  not  necessary  to  uphold  it,  173'. 
grounds  of,  to  be  gathered  from  adjudicating 

part,  173.  • 

grounds  of,   ambiguous  or  contradictory,  174, 

175. 
evidence  aliunde  to  ascertain  grounds,  174. 
condemning  as  ''good  and  lawful  prize,"  not 
evidence  that  vessel  is  "  enemy's  property." 

17.3-175. 
condemning  for  breach  of  municipal  law,  not 
evidence  unless  law  be  proved,  17t). 
sentence,  no  proof  of  law,  17fi. 
condemnation  not  conclusive,  when  for  breach 

of  other  than  national  law,  176. 
grounds  of,  insufficient,  17fi. 
ejTeot  of,  how  varied  by  stipulation  in  policy, 

176. 
how  affected  by  want  of  libel,  monition,  &c., 

176. 
may   be   impeached  for  lack  of  jiirisdiction, 

176. 
upon  what  jurisdiction  depends,  176. 

1,  upon  the  state  of  the  res,  177. 

2,  upon  national  character  of  court,  177. 

3,  upon  the  place  where  court  sat.  177, 

4,  upon  the  source  of  court's  authority, 

176-178. 
presumptions  as  to,  176-178. 
reversed,  not  evidence.  177. 
appealed  from,  not  evidence  till  appeal  deter- 
mined, 177. 
of   acquittal,    evidence   to    disprove   alleged 

grounds  of  condemnation,  177. 
how  fi)reii^n  sentence  proved,  309-417,  et  seq. 
ADMISSION, 
by  party  to  suit,  or  person  really  interested,  ad- 
missible. 402,  406,  et  seq..  and  Vol.  I.    See  titles 
Hearsay,  viii,  and  Admissions,  Vol.  I. 
deposition  receivable  as.  when,  383. 
so  of  facts  stated  in  legal  proceeding,  38.S. 
rule  where  one  written  admission  relers  to  an- 
other, 73!),  et  seq. 
oral,  of  deed,  does  not  dispense  with  attesting 
witness,  468,  469. 
otherwise,  if  made  on  trial,  468. 
not  operative  on  euJasequent  trial,  468. 
rule,  how  far  applicable  to  unsealed  instruments, 

468,  469. 
to  writ  or  process,  377. 

by  not  objecting  on  trial,  waives  right  to  call  for 
best  evidence,  352,  614. 
'     not  objecting  in  time,  614. 

when  and  how  objection  to  be  made,  862,  514. 
ADULTERY, 
in  proceedings  as  to,  husband  or  wife  of  party  in- 
admissible.   See  Introd.  Chan. 
ADVANCES,  » 

covenants  for  provision,  704-707. 
CO  istraction  of,  70(,  705. 
of  wills  and  legacies,  704r-708. 
AFFIDAVIT, 
voluntary,  inadraissible,  211. 
admissible,  for  what  purpose,  211. 
when  conclusive,  211. 
receivable  as  an  admission,  when  209,  217. 
of  person  neither  party  nor  witness,  not  admis- 

ble,  211,  219. 
admissible  as  a  declaration  in  artlmlo  mortis, 

when,  211. 
proof  of.  oCBoe  copy,  admissible,  when,  354,  SSI. 
examined  copy,  admissible,  .531. 
copy  served,  admissible  against  party  serving 

ft,  217. 
on  indictment  for  perjury  committed  in,  884. 


AFFIDAVIT— co«<in««S. 
for  putting  off  trial,  859  et  eeq^. 
to  found  process,  when  sufficient,  S84. 
AFFIRMATIVJB5  See  title  Onus  Probandi,  Vol.  I. 
AGENT,  ,         .     . 

parol  evidence    admissible  to  show  instrument 

executed  by  agent,  as  such,  when,  691. 
to  execute  deed,  luust  be  authorized  by  deed, 
-    when,  471.  et  seq.* 

proof  ol  deed  executed  by,  471,  et  seq. 
requisites  and  proof  of  deed  executed  by  agent 

of  corporation,  457. 
when  executed  under  powers  of  a  public  na- 
ture. 471. 
AGREEMENT, 
blank  in,  supplied  by  parol,  when,  716. 
in  writing,  parol  evidence  to  explain,  vary  or  dl»- 
charge.    See  title  Parol  Evidence. 
ALIMONY, 

decree  of  divorce,  bars  suit  for,  119. 
ALMANAC, 

how  far  evidence,  294. 
ALTERATION  OR  ERASURE, 
of  written  instrument,  see  same  title  Vols.  I  and 

ni. 

by  blemish,  interlineation,  &c.,  effect  of,  482. 
whether  presumed  done  before  or  after  execu- 
tion, 482,  483. 
when  it  precludes  proof  of  instrument,  516. 
in  ancient  writings,  effect  of,  482,  483. ' 
nature  of.  to  be  considered,  482. 
in  commercial  paper,  effect  of,  482. 
voluntary  destruction  of  writing,  to  be  explained, 
when  and  by  whom,  516,  517. 
AMBIGUITY, 
in  written  instruments.    See  title  Parol  Evidence. 
distinction  between  patent  and  latent,  746,  750. 
how  far  parol  evidence  admissible  to  explain,  746, 

etaeq. 
AMENDMENT, 
of  variances  in  record.    See  titles  Srtbstance,  and 

Variance,  Vol.  I. 
of  proceedings  in  inferior  courts,  165. 
of  return  of  officers,  376. 
AMERICA, 
law  of,  with  respect  to  foreign  judgments,  208. 
foreign  seals,  4.36. 
foreign  laws,  436. 
ANCIENT  DEED.    See  title  Seed. 
proper  ciistody  of,  440. 
how  proved,  475-480. 

rasure,  &c.,  in.  how  proved  In  such  cases,  482. 
subscribing  witness  to,  need  not  be  called,  484, 
ANCIENT  FACULTY,  485. 

how  proved.  481. 
ANCIENT  SEALS, 

how  proved,  481. 
ANCIENT  SURVEYS,     '  ' 

when  evidence,  293. 
ANCIENT  WILL, 

proper  custody  of.  440. 
ANCIENT  WRITINGS.    See  Index  to  Vol.  I. 
proof  of,  475. 

ancient  deed,  how  proved,  &c.    See  title  Deed. 
usage,  when  admissible  to  explain,  802,  803 
ancient  will,  how  proved,  &c.    See  title  Will. 
copy  of  a  faculty,  481. 
certificates,  266.  258. 
ANNUITY  DEED, 

order  for  inspection  of,  335,  336. 
ANSWER.    See  title  BUt. 
in  equity,  receivable  as  an  admission,  when,  209, 

210. 
when  necessary  to  prove,  3S0-S85. 
how  proved,  881. 

identity  of  defendant,  how  proved,  3S1,  382. 
ANSWER  IN  GHANCERY, 
responsive  to  bill,  effect  of,  in  same  suit,  68-72. 
evidence  against  defendant,  but  nntfbr  him,  69. 
evidence  for  him  if  produced  by  the  other  party, 

how  far,  69,  70. 
hearsay  evidence  in,  not  admissible,  71. 
evidence  to  vary  written  Instrument  In,  not  ad- 
missible, 71.  72. 
identity  of  party  making,  to  be  proved,  .381. 
when  used  as  an  admission,  or  to  contradict,  SSI. 
to  be  taken  altogether,  not  in  parts,  70,  71,  619. 

qualification  of  rule,  71-78. 
hilt  not  all  equally  credible,  71. 
documents  connected  with,  not  to  be  read  with- 
out answer,  when,  71. 
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ANSWER  IN  CHANCERY— (XmttBMeii. 
when  ased  to  impeach  witness,  whole  not  to  be 

read.  72. 
of  defendant,  not  evidence  against  co-defendant, 
^  in. 

even  thongh  respondent  be  agent  of  co-defendant, 

in,  73. 

otherwise,   where  co-defendant    refers  to  or 
adopts  answer,  73. 
of  one  partner,  when  evidence  against  copartner, 

73. 
of  obligee,  not  evidence  against  previous  assignee, 

73. 
of  wife,  not  e^d^nce  against  hnsband,  73. 
proof  of  &ns\tlff,  881. 
ofBce  copy  admissible,  when,  354,  SS.'i. 
examined  copy  with  proof  of  identity,  381. 
proof  of  bill  necessary,  if  to  be  found,  70. 
APOTHECARIES'  CQMPANY, 
seal  of,  no  proof  of  required,  458.     See  Introd. 
Chap.,  Vol.  I. 
APPEAL  FROM  A  JUDGMENT, 
effect  of,  while  pending,  115. 
from  an  order,  IIS. 
APPEARANCE, 
asserted  in  a  judgment,  338. 
how  far  conclusive,  338,  3.39. 
APPOINTMENT.    See  Index  to  Vol.  I. 
to  ofSce,  evidence  of,  from  proof  of  acting  and 
reputation,  149,  384. 
secondary  evidence  of  contents  not  admissible 
when,  165,  558. 
APPRENTICE,  » 

indenture  of,  made  by  court  of  another  State 
under  local  statute,  how  proved,  474. 
statute  must  be  proved,  474. 
suit  for  harboring,  bars  assumpsit  for  his  services, 

when,  115. 
assumpsit  for  his  services,  bars  suit  for  harboring, 

when,  115. 
decision  of  Justice  on  complaint  against,  under 
statute,  effect  of,  144. 
APPROVER.    See  title  Accomplices,  Vol.  I. 
ARBITRATION.    See  title  jljooro!. 
Bubmission  to,  may  be  by  parol,  when,  401,  402, 

409. 
when  to  be  in  writing,  or  py  deed,  401,  402. 
who  may  submit,  407,  408. 
infant,  407. 
feme  covert,  408. 
lunatic,  407. 
attorney,  406,  407. 
partner,  407 
to  be  proved  by  party  settfcgup  award,  408, 411% 

how  proved,  413. 
revocsition  of,  when  and  how  made,  408. 
effect  of  revocation,  406. 
award  under,  effect  of,  400,  401.    See  title  Award. 

how  and  for  what  invalidated,  400-413. 
effect  of  submiafeion  to,  upon  suit  pending,  401. 
ui3on  questions  as  to  real  eptate,  409,  et  seq. 
wife's  real  property,  how  far  affected  by  award  on 
submission  of  husband,  408. 
ARBITRATOR, 
award  by,  how  far  conclusive,  103.  • 

attendance  of  witnesses  before,  how  obtained, 

843. 
ARMORIAL  BEARINGS.    See  title  Searsay,  ii,  2, 

Vol.  I. 
AJIREST, 
privilege  from,  820-822. 
what  not  an  arrest  within  rule,  820,  821. 
oil  non-bailable  process,  820,  et  seq. 
on  snmmoDB,  820. 
on  attachment,  when,  820. 
surrender  by  bail,  823. 
witness  privileged  from,    820-823.      See   title 
Witness. 
under  subpoena  before  court,  821. 
summons  or  subpoena  before  officer,  com- 
missioner, or  referee,  822.        ' ' 
recognizance,  before  sessions,  820-623. 
beforearbitrator,  821. 
foreign  witness,  821,  822. 
how  long  privileged,  820-823. 
deviation  from  route  in  going  or  returning, 

821. 

after  discharge  from  obligations  to  attend, 

820,  821. 

privilege,  personal  right  of  witness,  820, 821. 

may  be  waived  by  him,  when  and  how,  821. 


KKKS&l—cc^timiea.  ■ 

witness  once  lawftilly  arrested,  not  privileged 

from  subsequent  arrest,  when,  820-823. 
creditor  attending  commiBBionerB  of  bankrupt, 

privileged,  when,  821. 
person  privileged,  discharged  from  arrest  on 
motion,  when,  822,  823. 
motion  before  wnat  court,  822. 
practice  in  respect  to.  822. 
breach  of  privilege,  a  contempt,  when,  821. 
ARSON, - 
conviction  of,  bars'Buit  for  murder  from  same  act, 

122. 
ARTICLES  OF  WAR, 

now  far  admissible  in  evidence,  277. 
ASSAULT      . 
when  included-in  felony.    See  Introd.  Chap. 
expenses   in  prosecution  for,  when  allowed,  8.^0, 

840. 
ASSAULT  AND  BATTERY.    See  title  Trespass. 
conviction  of,  when  a  bar  to  other  prosecutions. 

See  title  Conviction. 
acquittal  of,  when  a  bar  to  other  prosecutions. 

See  title  Acquittal. 
plea  of  nolo  contendere,  not  evidence-in  civil  suit, 

48. 
ASSIGNEE.    See  titles   Bankrupt,  Insolvent  Die- 
cJiarge,  Hearsay,  viii.  Vol.  I. 
not  barred  by  judgment  obtained  without  his 
privity,  in  assignor's  name,  126. 
may     maintain    second    suit    in    name    of 
assignor,  126. 
ASSIGNMENT, 
production  of,  by  person  claiming  interest  under, 

487,  488. 
right  to  attack  for  fraud,  366. 
ATTACHMENT, 
under  the  code,  effect  of.  l^fi.  198. 
right  of  officer  under,  364,  366.  ,■ 

for  non-production  of  papers  according  to  order 

336. 
arrest  on,  when  a  violation  of  witness's  privilege, 

820. 
of  witness,  for  not  obeying  a  subpoena,  807,  829, 
et  seq.    See  title  Attendance. 
for  not  obeying  subpoena  duces  teeum,  814.    See 
title  Subpana,  Pradvction  of  Writings. 
forms  of  proceeding  as  to,  and  practice  at  cir- 
cuit, 807. 
at  bar,  829,  et  seq. 
ATTENDANCE, 
of  witness,  mode  of  procuring,  in  civil  cases.  See 
title  Witness. 
subpcena  aol  testificandum,  806-814.  819. 
issuing,  form,  service,  806-814,  818,  820. 
subpoena  duces  tecum,  814.  896  et  seq. 
before  officer,  to  take  proof  of  conveyance,, 841. 
before  judge,  on  taking  testimony,  841. 
before  legislative  committee,  841. 
in  criminal  cases, 
subp(fiua  ad  testificandum,  806. 
before  magistrate,  respecting  complaint,  &c., 
' '  841. 

process  on  deRult,  841. 
recognizance,  835. 
habeas  corpus  ad  testificandum,  823. 
what  persons  brouelit  in  upon,  823. 
soldier  in  army,  823,  824. 
infant  enlisted  at  West  Point,  823. 
seaman  on  board  man  ol  war,  824. 
prisoners  generally,  823,  et  seq. 
in  New  York,  from  what  courts  to  issue,  823. 
allowed,  by  what  officers,  82.3,  et  seq. 
to  testify,  in  what  caBes,  823. 
in  United  States  courts,  823,  et  seq. 
at  common  law, 
form  of  writ,  and  practice  in  obtaining,  &c., 

823-828. 
dnty  of  sheriff"  upon  writ,  824. 
fees  of  witnesses  in  civil  cases,  818,  827,  823.    See 
title  Fees. 
tender  of,  on  subpoenaing,  827. 
foreign  witness,  811,  828. 
officers  attending  with  official  papers,  828. 
surveyors,  811,  813. 
taxation  of,  811,  812 

witness  cai'Uot  recover  beyond  legal  fees,  812. 
fees  not  allowed  in  criminal  cases,  811. 
expenses  in  criminal  cases  allowed,  when,  836. 
to  foreign  witnes^es,  828. 
to  poor  persons,  836. 
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ATTENDANCE— continuea. 
who  are  euch,  83fi. 
order  for  allowance,  836. 
privilege   of,  witness   from   arrest.    See  title 

ArreBt, 
proceedings  against,  for  non-attendance, 
See  title  AUachrmnt. 
warrant,  in  summary  proceedings,  836.  '"^'m 
acfion  for  damages,  833.    See  title  Non-Atten- 

dance. 
See  title  Putting  off  Tiial. 
voluntary,  whether  compelled  to  he  sworn,  837. 
ATTESTING  WITNESS.     See  titles  Seeds,  Wills, 
Private  Writings.    . 
proof  hy,  of  execution  of  instrument,  generally 

necessary,  459.    See  title  Writing  {Private.) 
if  known,  must  he  called,  though  instrument  lost 

or  destroyed,  6S3. 
who  are  or  are  not  to  he  regarded  as  such,  459-461. 
to  he  called  in  proving  instrument,  469,  463,  470. 
rnle  in  New  York,  468,  469. 

in  proving  lost  instrument,  458,  et  seq. 

if  there  are  several,  and  one  incompetent  or  ah- 

sent,  theothers  to  he  called  or  accounted  for, 

490, 492,  505. 

cannot  he  impeached  hy  party  calling,  503,  975,  c? 

seg. 
contradictory   statements   of,   not  provahle   hy 

party  calling,  503,  975,  et  seg. 
denying  attestation,  instrument  still  provahle,  and 

how,  503. 
recollecting  only  his  handwriting,  proves  instru- 
ment, when,  504. 
one  of  several,  sufficient  to  prove  instrument,  461. 

et  seg. 
when  dispensed  with, 
not  by  admission  of  party,  461,  468. 

rule  as  to  unsealed  instruments,  461,  467-469. 
not  by  admission  on  former  trial,  498. 
writing  only  collaterally  in  question,  470. 
ancient  writing,  484. 

writing  produced  by  party  claiming  under  it. 

486. 
writing  sufficiently  proved  by  recital  in  another 

instrument,  575.  et  seg. 
witness  interested,  461,  492. 
where  there  are  several,  and  all  not  interested, 

4(il. 
interested  at  the  time_of  attestation,  490,  492. 
becoming  interested  since,  490,  492. 
hy  act  of  party  seeking  to  prove  instru- 
ment, 492. 
party  need  not,  hut  may  call  interested^wit- 

ness,  492. 
interest  must  be  proved,  492. 
unauthorized  witness,  460. 
fictitious  witness,  460. 

witness  not  present  at  execution,  and  ignorant 
as  to,  460,  461. 
presumption  and  proof  as  to  presence,  &c., 

493. 
witness  dead,  490-493. 

when  presumed.  480.    • 
illness  of  witness,  493,  499. 
witness  absent  or  abroad,  493. 
'    beyond  the  reach  of  compulsory  process,  suf- 
ficient, 493,  et  seg. 
temporary  absence,  498. 
absence,  how  shown,  493. 
hy  diligent  and  fruitless   search,  &c.,  494, 

ct  seg, 
examples,  404,  et  seg. 
whether  hearsay  admissible  in  proving  search, 

&c.,  494,  496,  498. 
absence  presumed,  when,  490. 
parties  and  persons  interested,  competent  to 
prove  search,  &c.,  497. 
witness  denying  signature,  603,  504. 
proof  wills  by.  604. 

effect  of  proving  an  attested  contract,  without 
objection,  492,  553. 
handwriting  of,  next  best  evidence  to  oath,  605- 

507. 
otherwise,  whel-e  attestation  a  nullity,  606. 
attestation  presumed  regular,  493,  499. 
sufficient  proof  of  Instrument,  when,  468,  492, 

508. 
instrument  erased  or  interlined,  482. 
proof  identifying  party,  when  to  bo  added, 

606,  607. 
identity  of  party,  how  shown,  606,  507. 


ATTESTING  WlTlirESS— continued. 

proof  of  handwriting  of,  when  dispensed  with, 

441,  603. 
attestatio%a  nullity,  499-504. 
•       witness  a  marksman,  500. 

after  diligent    and  fruitless   efibrt  to   obtain 
proof,  500. 
measure  of  diligence  to  be  shown,  500. 
character  of,  may    he   impeached,  when  hand- 
writing relied  on  as  proving  instrument,  P.'^O, 

975. 
and  statements  pf,  inconsistent  with  attesta- 
tion, shown,  607,  950,  975. 
probate  of  deed  certified  upon^stimony  of,  may 
he  assailed  by  impeaching  -roness's  character, 

587,  590. 
or  by  showing  witness  incompetent,  590. 
good  character  of  deceased  witness  to  will^  may 
be  shown,  when  fraud  in  obtaining  it  impnted 
to  him,  978. 
ATTORNEY,  LETTBK  OF, 
deed  executed  under — power  must  he  produced, 
45S,  et  seg.,  4^1.    ^eetiiie  Power. 
power  when  presumed,  471. 
secondary  evidence  of.  458.  et  seg.,  510. 
4TT0RNEY  OE  COUNSEL.    See  vol.  I. 
admission  as  to  party's  ciaim  under  instrument 

produced,  488. 
notice  to  produce  paper,  to  be  served  on  attor- 
ney, 629,  815. 
possession  of  paper  hy,  is  the  possession  of  his 
1,  client,  when,  523. 

"uplicate  original   of  attorney's  hill  delivered, 
when  admissible,  647. 
copy  not  signed,  when  admissible,  647. 
rule  where  copy  and  original  not  cotempo- 
raneous,  647. 
AUCTIONEER, 
verbal  declarations  varying  printed  conditions, 
how  far  admissible,  678,  et  seg.    And  see  title 
Parol  Evidence. 
AUTREFOIS  ACQUIT, 
when  available,  112-114. 
when  pleadable,  55.    And  see  titles  Judgments, 

Decrees,  &c. 
plea  of.  how  proved.    Introd.  Chap,  Vol  I. 
AVERMENT, 
hy  whom  to  be  proved.    See  title  Onus  Protandi, 
Vol.  I. 
AWARD.    See  title  Arbitration. 
how  proved,  400-413. 
appointment  of  'jmpire,  412-414. 
enlargement  o^ime,  412. 
against  mortgagor  not  evidence   against  mort- 
gagee, 17. 
upon  a  submission  of  all  demands,  efffect  of  P3, 

412. 
excess  of  jurisdiction  may  be  shown,  103, 402, 418, 
■    .  414. 

not  evidence  for  or  against  stranger  to  submis- 
sion, 407,  408. 
upon  submission  by  wife,  not  evidence  against 

herself  or  husband,  when,  408. 
upon  Bjibmission  by  husband,  not  to  aft'ect  wife's 

separate  interest  in  lands,  408. 
upon  submission  hy  partner,  not  to  aft'ect  co- 
partner, when,  407. 
evidence  as  respects  parties  and  privieo.  407. 
conclusive,  when,  and  how  far,  23,  401,  407, 103. 
in  action  to  recover  baek  money  paid  under, 

403. 
against  what  was  proper  matter  of  drcfense  he- 
fore  arbitrators,  402. 
as  a  bar  to  suit,  Ac,  2.3,  401,  et  seg. 
even  though  submission  by  parol,  when,  401, 

402,  409. 
or  though  subject  matter  in  question  not  liti- 
gated, if  within  submission,  411. 
whether  effect  of.  depends  upon  its  being  spe- 
cially pleaded,  408. 
may  bo  impeached,  how,  and  for  what,  401. 
forfl-aud,  mistake.  &c„  in  equity,  23,  401. 

hut  not  at  law,  23,  404,  405. 
impeacliable  for  want  of  jurisdiction  or  power, 

401,  402. 
because  euhmiseion  invalid,  401-410. 
because  submission  not  in  writing,  401. 
submission  not  under  seal,  401. 
submission  by  an  infant,  407. 
lunatic,  407. 
f^e  covert,  408, 
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AWAED— continued. 
partner,  407. 
attorney,  40T. 
subject  matter  not  arbitrable,  110,  409. 
because  snbmiasion  not  pnrBued,  401,  405. 
not  pursued  as  to  time,  403. 
exceeds  power,  405. 
as  to  form  of  award,  404, 405. 
as  to  persons  empowered,  404,  413. 
deleaation  of  power,  4,  404,  413. 
umpire  called  in,  413,  414. 
all  not  signing,  404. 
as  to  subject  matter,  401,  et  sen. 
on  matter  not  submitted,  403-405.     ■   « 
not  settling  whole  dispute,  403-406.      * 
because  power  exhausted  by  previous  award, 

407. 
because  power  expressly  revoked,  406. 

when  and  how  party  maj^  revoke.  406. 
because  of  implied  revocation,  by  death,  mar- 
riage, &c.,  of  party,  406. 
because-  of  resignation  of  arbitrators,  before 

award,  406. 
because   all   the  arbitrators  not  notified  of 

hearing,  404,  405. 
because  party  not  notified,  405. 
because  of  dissent  of  one  arbitrator  from 

Earol  award,  407. 
erwise,    if   dissent    after    publication, 

407. 

not  impeachable  by  one  not  a  party,  when, 

.     407,  408. 

when  it  operates  a  transfer  of  title  to  chattels,  and 

when  not,  408. 
on  questions  respecting  realty,  409,  410. 
what  questions  arbitrable,  409,  410. 
how  to  be  submitted.  409,  410. 
when  covered  by  submission  of  "all  demands," 

411,  412. 
elfect  of  as  to  title,  408,  409. 
as  to  boundary.  &c.,  409. 
as  to  other  claims  relating  to  lands,  409,  410. 
oral  evidence  admissible, 
to  impeach  award,  when,  and  when  not,  405,  ei 

seq. 
to  sustain  award,  by  showing  requisite  arbitra- 
tors present  at  hearing,  404. 
to  explain  and  apply,  or  identify  matters  tried, 

submitted,  &c.,  401,  409,  eteeq. 
to  supply  blank  or  omission  in,  when,  716. 
not  to  vary  or  contradict,  when,  9,S,  669. 
may  be  good  in  part,  and  void  as  to  residue,  403. 
what  presumed  in  favor  of,  402,  et  seq. 
proof  of,  ' 

submission  to  be  proved,  413,  510. 
to  be  proved  by  attesting  witness,  if  there  be 

one,  413. 
how  proved  when  submission  by  rule  of  court, 
349,  413.    See  title  Oi'der. 
submission  by  all  the  p<irties,  must  appear,  413. 
if  umpire  united  in  awal-d,  his  appointment 
must  be  shown,  413. 
otherwise,  if  parties  appeared  before  him, 
when,  413. 
by  Onondaga  commissioners,  how  prmred,  413. 


B. 

BAIlilFF.   See  titles  Officers,  Hearsay,  viii,  4^  Vol.  I. 
BAILOR.    See  same  title,  V-ol.  I. 
BANK-BOOKS, 
how  far  evidence  against  strangers,  995. 
how  authenticated,  297,  443. 
entries  made  by  several  clerks,  287. 
sworn  copies,  when  admissible,  297,  443. 
certified  copies  inadmissible,  997. 
director  may  compel  inspection  of,  313. 

depositor,  when,  313. 
inspection,  bow  obtained,  313. 
BANKER.    See   title  Privileged    CommunlcatUm, 
Vol.  I. 
possession  of  document  by,  considered  as  posses- 
sion of  owner,  523-524. 
BANK  OP  ENGLAND, 
books  of,  how  far  evidence,  287. 
inspection  of,  311. 
public  books,  444. 
entries  in,  provable  by  sworn  cojjy,  297,  444. 
book  to  be  produced  where  genuineness  of  trans- 
fer upodis  in  question,  443,  444. 


BANKRUPT, 
proceedings  of  commissioners,  evidence  to  show 

one  declared  bankrupt,  198. 
■  not  to  show  his  act  o(  bankruptcy,  128. 
allowance  of  account  by,  conclusive.  183. 
BANKRUPTCY.    See  Vol.  X.  and  Vol.  m. 
BANKRUPTS,  SECRETARY  OF, 

entries  in  boot  kept  by,  how  far  evjdence,  290. 
BAPTISlvr.    See  title  Register. 
BASTARDY.    See  title  Legitimacy,  Vol.  I. 
BATTERY.'  SSe  titles  Assault  and  Battery,  Tress- 
pass, in  this  and  Vol.  I. 
BIGAMY, 
prosecution  for, 
marriage,  how  proved  in,  279. 
by  persons  present  at  ceremony,  279. 
iaentity_  of  parties  to  be  proved^  279. 
actual  marriage  to  be  shown,  279. 
confession  of  party  not  enough,  per  se.  279. 
whether   confession   sufficient   in   connection 

with  acts,  reputation,  &c.,  279. 
admissibility  of  acts,  declarations,  and  reputa- 
tion while  parties  lived  together,  279,  et  seq. 
certificate,  how  far  evidence,  252. 
foreign  marriage,  how  proved,  279,  et  seq.     ' 
sentence  of  divorce,  or  of  nullity  of  first  marriage, 
a  bar  to,  when,  96-98. 
otherwise,  if  there  is  want  of  jurisdiction,  96. 
sentence  of  divorce  by  foreign  court,  96-98, 178. 
sentence  in  jactitation  suit,  not  conclusive  as  to 
marriage,  92.      , 
BILL  IN  CHANCBRY.     See  title  Anmer,  Vol.  I, 
and  Chancery,  in  this  Vol. 
admissibility  of,  generally,  60-67. 
as  evidence  in  matters  of  pedigree.    Sec  title 

Hearsay,  ii,  2,  Vol  I. 
how  far  necessary  to  prove,  380.  e 

to  perpetuate  testimony,  848. 
when  evidence,  and  of  what,  67,  et  seq. 
whole  need  not  be  read,  when.  67. 
to  be  produced  on  proving  decree,  when,  379, 

380. 

E roved  by  exemplification,  Ac,  379,  380. 
OF  EXCEPTIONS, 
what,  996. 

whether  allowed  in  criminal  cases,  997. 
not  at  quarter  sessions,  998,  et  seq. 
when  to  be  tendered,  1000-1002. 
time  and  manner  of  excepting,  1002. 
form  and  contents  of  bill,  1003, 1011. 
what  it  should  state,  1007. 
amendment  after  sealing,  1007. 
effect  .of,  when  evidence  admissible  for  any  pur- 
pose, 1007. 
lies  upon  non-suit,  1007. 

where  judge  overrules  demurrer  to  evidence,  1011. 
motion  for  a  new  trial  am^ounts  to  waiver  of,  1012. 
when  not  sealed,  1013, 1013. 
not  admissible  to  impeach  witness,  476. 
office  and  nature  of,  1000,  et  seq. 
diflference   between  bill,    &c.,   and   case  made, 

1000-1007. 
lies  in  criminal  cases  for  defendant,  by  statute, 

997,  998. 
otherwise,  at  common  law,  997. 
practice  in  respect  to  bill,  997, 1006. 
not  in  proceedings  for  bastardy,  before  sessions, 

998. 
not  where  remedy  by  appeal  provided,  999. 
when  it  lies  on  trial  of  feigned  issue,  999. 
statutes  allowing,  996. 
lies  for  either  party,  997. 
by  party  to  reverse  his  own  judgment,  997. 
for  erroneous  decision,  or  direction  of  judge  at 

trial,  1000. 
for  refusal  to  charge  as  to  law  of  case,  when, 

1000, 1001. 
otherwise,  as    to  mere  abstract    proposition, 

lOiil. 
for  neglect  to  charge  as  to  law,  when,  1000, 1001, 
„  1004. 

for  equivocal  or  evasive  charge  as  to  law,  1000, 

1001. 
for  ambiguity  in  charge,  when,  1003. 
when  too  general,  1004. 
mode  of  taking  exceptions,  1004. 
not  for  erroneous'  commentary  upon  facts,  when, 

1000. 
otherwise,  as  to  peremptory  direction,  when, 

1000,  1001. 
not  for  refusal  to  give  opinion  as  to  facts,  1001. 
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BILL  OP  EXCEPTIONS— OMrfinMeS. 

otherwise,  as  to  direction  respecting  credibility 
of  witness  plainly  Impeached,  when,  1000, 

1001 
not  for  decision  hy  which  party  not  prejudiced, 

1001 
not  for  decision  upon  matter  resting  in  discretion. 

1001. 
not  for  refusal  to  compel  party  to  join  in  demur- 
rer to  evidence.  1011. 
time  and  mode  of  excepting,  1000-1003. 
form  of  bill— contents— and  construction  of,  1003- 

1005. 
signing  hill,  &c.,  1005,  1006. 
operates  to  stay  proceedings,  when,  1006. 
not  to  prevent  motion  for  new  trial,  because  of 

verdict  against  evidence.  1006. 
when  waijved  by  bringing  writ  of  error,  1013. 
BILL  OP  LADI.VG, 
modern  English  form  of,   Angell  on   Carriers, 

§  223. 
stating  condition  of  goods,  not  conclusive,  653. 
not  controlled  by  a  parol  agreement,  or  by  proof 

of  custom,  653. 
conclusive,  so  far  as  it  imports-a  contract,  653. 
as  to  course  of  vessels,  653. 
as  to  mode  of  stowage  indicated,  653, 663,  727. 
not  conclusive  as  to  quantity  of  merchandise 
shipped,  Angell  on  Carriers,  §  231. 
terms  "clean  bill   of  lading,"  import  stowage 
under  deck,  668,  727. 
may  be  explained  to  mein  stowage  on  dock, 
596,  597,  653,  668,  727. 
by  usage.  653,  727. 

not   by   declarations  of  parties,  653,  66S, 

727. 
terms,  ''perils  of  the  seas,"  import  of,  727. 
usage,  how  far  admissible  to  explain,  727. 
BILL  OP  PARTICULARS, 

See  same  title.  Vol.  I. 
BILL  OF  SALE, 
presumed  to  contain  entire  contract,  when,  667, 

668. 
express  warranty  not  contained  in,  cannot  be 

proved  by  parol,  668. 
held  differently  in  recent  cases,  672. 
additional  warranty,  cannot  be  proved,  when, 

67,  66S. 
otherwise,  where  the  action  is  grounded  on  de- 
ceit, 672. 
how  far  written  terms  of,  exclude  represen- 
tations made,  in  such  cases,  671,  672. 
absolute  on  its  face,  not  to  be  shown  intended  as 
a  mortgage  by  parol,  647-649. 
and  in  favor  of  strangers,  when,  650. 
in  favor  of  party,  when,  650. 
may  be  varied  by  cotemporaneous  instrument, 

740,  741. 
warranty  contained   in,    nullified  by   cotempo- 
raneous writing,  740. 
oral  proof  how  far  admissible  to  show  cour 
nection,  740,  741. 
BILLS    OF    EXCHANGE    AND   PEOMISSOET 
NOTES, 
See  Index  to  Vols.  Ill  and  I. 
BIRTH, 
See  titles  Hearsay,  Vol.  I,  and  Register,  infra. 
time  of  not  proved  by  entry  in  parish  register, 

280. 
place  of,  how  far  parish  register  admissible  to 
prove,  280,  281. 
may  be  added  to  register  under  Registry  Act 
(7  Wm.  4  &  1  Vict.  c.  32),  281— ®4. 
BIStlTP, 

certificate  of,  as  proof  of  marriage,  91. 
BISHOP'S  RBGISTER, 
when  admissible  as  evidence.  292. 
inspection  of,  when  ordered.  313. 
BLIISDNESS, 

of  attesting  witness,  effect  of,  499,  928. 
BOARD  OP  STATE  AUDITORS, 

decision  of,  final,  103. 
BOND, 
different  condition  to  that  contained  in,  cannot  be 
shown  by  parol,  05j. 
BOOKS,  ^ 

entries  in.    See  titles  Mitriea,  Hearsay,  Public 
Writings,  dec,  Seglster,  Sheriff,  in  this  and  in 

admissibility  of,  387. 
of  bank,  387. 


"BOO^S— continued. 
of  navy  office,  387,  388. 
Lloyd's,  288. 
at  master's  ofSce,  289. 
of  prison,  289. 
of  clerk  of  peace,  289. 
of  custom-house,  389. 
poll-books  at  election,  289. 
of  parish,  for  copies  of  rates,  &c.,  under  17  Goo. 
II,  c.  38,  200,  n. 

for  register  of  pauper  children,  under  2  Geo.  m, 
c.  22,  290,  n. 

of  parish  apprentices,  under  42  Geo.  m,  c.  46, 
290,  n. 
vestry-books,  290. 
rate-books,  291. 

of  land-tax  commissioner,  how  proved,  291. 
bishop's  books,  392. 
minister's,  accounts  of,  292. 
entries  in,  not  made  in  course  of  duty,  290. 

book  kept  hy  secretary  of  bankrupts,  290. 

register  of  medical  officer  of  poor  law  iiulon, 

290. 
of  manor,  how  far  admissible,  294. 

inspection  of  when  ordered,  313.    See  title  In- 


custody  of,  442. 
of  public  body  relating  to  private  transactions. 

Inspection  of  not  allowed,  313-315. 
of  former  tithe  collector,   proper  custody   for, 

439. 
minute-book,  entry  in.  admissible,  when,  389. 
of  treasurer,  effect  and  proof  of,  389,  390. 
public,  inspection  of,  310.    See  title  InspecHon. 
entries  in,  proved  by  examined  copy,  433.     See 
Introd.  Chap.  Vol  I. 
sworn  copy,  inadmissible  when,  398,  301. 
not  by  cerrified  copy,  442,  443 
,     unless  an  officer  is  authorized  to  certify 

them,  442-444. 
of  another  state,  entries  in,  how  authenticated, 

445. 
dictionary,  whether  admissible  to  explain  terms 

of  art  or  science.  733,  801. 
Blunt's  Coast  Pilot— Bowditch's  Navigator — to 

show  situation  of  tide,  302. 
directory,  to  identify  grantor  in  a  deed,  302. 
of  commiseioners  of  forfeitures,  BOB. 
orderly-book  of  militia  company,  302. 
of  jailor,  to  prove  time  of  imprisonment,  388. 
log-book  of  ship,  287,  et  seq. 
evidence  of  seaman's  desertion,  287,  etseg. 
not  conclusive,  287,  et  seq. 
indispensable,  when,  386,  287. 
evidence  against  person  keeping,  or  directing  it 

kept,  287. 
entries  in,  whether  to  bfe  made  on  the  very  day 
of  desertion,  287. 
how  authenticated,  3.S7. 
Lloyd's  Register  bf  shipping,  288. 
how  far,  and  when  evidence,  289. 
statute-book, 
to  prove  private  domestic  act,  339,  340. 
how  authenticated,  339,  340. 
to  prove  foi-eign  law,  or  law  of  another  state,  3-39- 

343,  432-435. 
how  authenticated,  432-435. 
law' reports, 
to  prove  unwritten  law  of  foreign  coimtry,  or 
another  state,  4,S4,  435. 
of  history,  admissible,  when.    See  title  History. 
register,  to  prove  birth,  marriage,  baptism,  death, 
&c.,  281,  282. 
of  marriage,  in  criminal  cases,  279. 
vestry-book,  to  show  right  of  election,  290. 
minute-book  of  sessions,  to  prove  license,  288. 
sheriff's  book,  to  prove  return,  288. 
open  to  inspection.    See  title  Hearmy. 

corporation  books,  evidence   between   mem- 
bers, '.i96,  et  seq. 
must  have  been  regularly  kept,  442. 
and  come  fi'om  proper  custod\',  442. 

when  evidence  as  to  others,  295,  et  seq. 
bank-books.     See   title    Bank-book  and 

Vol.  I. 
municipal  corporation  books,  295,  296. 
entries  in,  how  authenticated,  296. 
BOOK  OP  ACCOUNT, 
production  of,  not  compelled,  when,  835. 
compelled,  when.    See  title  Production  of  Tyrlt- 
ings,  and  Vol.  I. 


INDEX. 
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BOOK  OF  AOCOTTST—continuecl. 
effect  of  non-production,  after  notice,  686,  689. 
not  an  admission  if  merely  inspected,  wlthont 
using,  637. 
BOOKS  AND  RECORDS, 

In  pubic  offices  in  otlier  states,  how  proved,  445. 
BULX,  PAPAL, 

when  admissible,  278. 
BURDEN  OP  PROOF. 

See  title  Onus  Probandi,  Vol.  I. 
BURGLARY, 
proaecation  for,  barred  by  conviction  of  larceny 
from  same  act,  VSH. 
BURIAL. 
See  title  Register, 
non-pifoctial  register  of,  admissible  under  3  & 
4  Vict,  c.  92;  281,282. 


CAPTAIN, 
possession  of  document  hy,  when  considered  as 
pO:iiiesslon  by  owner,  522-624. 
CASE, 
not  evidence  to  show  witness  gave  different  state- 
ment, 976. 
CAUTION, 
to  prisone-,  242. 

wheo  required,  and  extent  of,  243. 
no  presumption  that  inducement  has  been  held< 
out  to  prisoner,  244. 
CERTIFC'ATE, 

apothscary's,  how  proved.     See  Jntrod.  diap. 
Vol.  I. 
when  and  how  far  evidence,  252-262. 
principle  on  which  received  in  evidence,  252-262. 
of  marriage,  252. 
of  conviction,  262,  .303. 
under  statutes,  2 12-256. 
official  in  part  only,  254,  255. 
must  be  by  officer  authorized,  254,  256. 

who  authorized,  255. 
unofficial  or  not  founded  on  knowledge  mere  hear- 
say, 255,  256. 
of  what  independent  facts,  inadmissible,  253,  264. 
evidence  of  official  character,  when,  363. 
that  a  person  is  a  foreign  minister,  253, 
a  justice  of  peace,  253. 
of  consul  residing  abroad,  263. 
not  evidence  of  law  and  fact,  303. 
anthenticating  copy,  who  to  give,  263,  254. 
from  officers  of  government,  254,  301,  389,  390. 
foreign  certificates,  256,  257. 
that  a  paper  cannot  be  found  on  diligent  search, 

254. 
of  payment,  when  evidence,  256. 

not  of  tender,  256. 
transcripts  and  accounts  and  certified  copies,  304, 

39U, 
of  filing  papers,  recori^g  deeds,  mortgages,  257, 

258,  261. 
of  acknowledgment  or  probate  of  deeds,  683-594. 

when  and  how  far  evidence,  682-594. 
of  copy  of  chattel  mortgage,  no  evidence  of,  254. 

evidence  of  filing  only,  254,  259. 
in  nature  of  adjudication,  258,  269. 

when  and  how  far  evidence,  258,  269. 
founded  on  evidence,  effect  of,  269. 
of  mere  matter  of  opinion,  not  evidence,  259, 
of  organization  of  corporation,  267. 
of  sh-riff's  Biio,  257 
of  sale  of  a  vessel,  253. 
given  in  pursuance  of  law,  admissible,  258,  259. 

vat  ions  illustrations,  368-361. 
of  military  officer,  evidence  of  what  facts,  255, 

256. 
of  inspectors  of  leather,,  ashes.  &c.,  262,  256,  258. 
of  commissioners  of  forfeitures,  268. 
of  election  of  trustees,  258. 
of  inspectors  of  election,  269. 
of  feuce  viewers,  366,  366,  259. 
of  jury  as  to  encroachment  on  highway,  269. 
of  surveyor  of  highways,  368. 
of  commissioners  to  adjust  claims,  259. 
of  discharge  under  insolvent  laws,  260. 
of  naturalization,  eft'ect  of.  259. 
of  justices,  of  magistrate,  269,  360. 
of  collector  of  taxes,  268 ;  return  on  process,  867. 

See  title  Return. 
of  sheriffs,  constables,  Ac,  367,  et  eeq.     And  see 
Vol.  Ill  of  tlie  texj. 


CERTIFICATE— com^ijiMed. 
of  notary.    See  titles  Notary  Public,  Protest. 
evidence  to  prove  protest  of  bill  or  note,  when, 
269,  360,  302. 
not  if  notary  interested,  360. 
by  foreign  notary,  260. 
not  avidence  except  of  acts  under  lex  meroatoria, 

260.  302, 803. 
not  admissible  to  prove  deed  acknowledged 

abroad,  260. 
otherwise,  if  authorized,  T^en,  594. 
as  secondary  evidence,  694. 
of  mere  matter  of  fact,  303. 
of  bishop,  as  evidence  of  marriage,  91. 
under  sign  manual,  304. 
of  foreign  minister,  304. 
of  secretary  at  war,  804. 
of  justices,  as  to  repair  of  highway,  304. 
of  acknowledgment  of  deed,  does  not  shut  up 
the  party  producing  it,  to  it  alone  as  evidence, 

261. 
of  recording,  not  conclusive,  349. 
CERTIORARI, 
when  rtcord  of  inferior  court  moved  by,  386,  et 

seg. 
CHALLENGE,  written,  to  fight  duel,  may  be  ex- 
plained by  parol,  734. 
CHANCERY".     See  titles  Answer,  Judgments,  De- 
crees, &c. 
decree,  effect  of,  60-66. 
a  bar  to  second  suit,  when,  60  et  eeq. 
conclusive  as  to  what  matters,  60-63. 
dismissing  bill,  when  a  bar,  60-64. 
interlocutory,  no  bar,  when,  62. 
evidence  as  between  what  parties,  62-64. 
evidence  as  to  privies,  how  far,  63-64. 
not  evidence  for  stranger,  63. 
evidence  to  prove  rem  ipsam,  between  other 

parties,  64,  65. 
against  feme  covert,  how  far  binding  as  to  her, 

63. 
against  executor,  how;  far  to  affect  heir  or  de- 
visee, 64. 
relevancy  of,  63. 

part  relevant,  but  not  the  whole,  62,  68. 
not  impeachable  for  Irregularity,  65. 
nor  lor  fraud,  65. 
nor  for  mistake,  65. 
impeachable  for  lack  of  jurisdiction,  65,  309. 
proof  of. 
evidence  aliunde,  in  aid  of,  61,  62. 
need  not  to  be  enrolled.  66. 
c  ipy  of  a  copy,  not  admissible,  379. 
exemplification  admissible,  when,  880. 
previous  proceedings,  when  to  be  proved,  379, 
recital  in  decretal  order,  not  evidence  of,  879. 
See  titles  Bill  in  Cliancery,  Answer,  and  Vol.  I. 
rules  as  to  admissibility  of  parol  evidence  in.  See 

title  Parol  Evidence. 
proceedings  of.     See  titles  Depositions,  Hem-say, 

in  this  and  Vol.  I. 
decrees  in,  admissibility  and  effect  ofjg^,  379.  See 

titles  Judgments,  Decrees,  dec. 
proof  of  previous  proceedings.  880. 
when  proof  not  necessary,  380. 
when  necessary,  380.  ^ 

bill  and  answer,  381,  384  et  seq. 
depositions,  383-385. 
on  ipterrogatories,  383,  364. 
order,  3H.3,  385, 
order  that  depositions  shall  be  read,  885, 
office  copy,  385. 
examined  copy,  3S6. 
answer,  331, 
when  proof  of  swearing  required,  381,  383. 
how  proved,  383, 

identity  of  party,  383. 
CHAPTER. 

muniments  belonging  to,  inspection  of,  812. 
CHARACTER.    See  Index  to  Vol.  I. 
question  degrading  to,  how  far  witness  privileged 

from  answering,  939,  et  seq. 
examination  as  to,  in  order  to  impeach  credit  of 
adverse  witness,  955,  et  seg. 
of  party's  own  witness,  981-984,  986, 
general,  what  constitutes,  966. 
of  party  injured  in  prosecution  for  rape,  inqnira- 
ble  into,  how  far,  978. 
for  assault  with  intent  to  commit  rape,  978. 
good  character  of,  may  be  proved  by  pioeecu- 
secution  in  first  Instance,  978. 
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toad  character  of,  for  chastity,  may  be  provefl, 
I  hy  accused,  980. 

not  specific  acta  of  lewdness,  952. 
of  witness,  how  impeached  hy  general  evidence, 

956,  et  seq. 
form  of  inquiry  as  to,  in  first  instance,  957. 
cross-examination,  958. 
what  facts  may  be  proved  on,  955-959. 
not  by  proof  of  particular  facts,  956,  et  seq. 
or  particular  crihies  or  vices,  952-956. 
proof  of  particular  habits,  admissible,  when, 
960,  953,  957. 
when  assailable  before  witness  sworn,  950. 
not  by  party  producing  witness,  980,  988,  995. 
Impeachment,  how  invalidated,  903, 905, 955-959. 
by  discrediting  impeaching  witness,  905,  957. 
by  tracing  reports  to  enemies,  905. 
by  showing  reports  got  up  to  favor  a  particu- 
lar interest,  957. 
not  by  tracing  bad  character  to  a  particular 
transaction,  957. 

not  to  be  supported  till  attacked,  978. 
how  supported,  when  attacked,  978,  et  seq. 
of  deceased  attesting  witness,  may  be  shown, 

when,  2,  751.    See  title  Attestmg  Witness. 
of  person  who  made  entry,  950. 
CHAETER  PAETy, 
parol  evidence  not  admissible  to  vary,  664. 
usage  admissible  to  explain,  737,  789.    See  title 
usage  and  Custom. 
CHAETULART, 
proper  custody  of,  438. 
evidence  of  original  endowment,  578. 
CHILD.    See  title  Infant. 
meaning  of  term,  when  used  in  a  will,  722. 
explained  by  oral  evidence,  723. 
CHILDEEN, 
meaning  of  tenn    when  used  in  a  will,  714-716, 

722,  723. 
explained  by  oral  uvidence,  723. 
bequest  to  "poor  children,"  of  a  country,  &c., 
void,  7*9. 
CHIROGRAPH, 
evidence  of  fine,  350. 
examined  copy.  446. 
CHRONICLE.    See  title  Bistary. 
CIPHEE, 
instrument  written  in,  parol  evidence  admissible 
to  explain,  709. 
CIECQMSTANTIAL  EVIDENCE.    See  same  title 
and  Presurrmtkms  and  Premmptlw  Evidence, 
Vol.  I. 
CLEEK  OP  THE  PEACE, 

entries  in  books  of,  how  far  evidence,  289. 
CLIENT, 
privilege  as  to  professional  communication.     See 
title  Privileged  Commvnication,  Vol.  I. 
CO-DEPENDANT.    See  Witness,  Vol.  I. 
COLLECTOE, 
of  taxes,  deed  by,  473,  474. 
what  to  be  proved  by  one  claiming  under,  473, 

474. 
recitals  in,  not  evidence  of  collector's  prior  pro- 
ceedings, 474. 
COLONY, 
judgment  in,  effect  of,  193, 193. 
law  of,  how  proved.    See  title  Foreign  Law. 
COMMENOBMBNT  OP  ACTION, 

proof  of,  377-379. 
COMMBECIAL  EBGULATIONS, 
of  foreign  couAtry,  presumed  written,  when,  428, 

435. 
how  proved,  433.    See  title  Foreign  Law. 
COMMISSION, 
to  examine  witnesses,  843,  851,  et  seq.    And  see 
title  Witness. 
depO(itions  under,  when  admissible,  250,  et  seq. 
And  see  title  Deposition. 
OOMMISSIONEE, 
tor  settling  debts  of  army,  cortiflcato  of,  how  far 

conclusive,  101. 
of  bankrupt, 
depositions  before,  when  inadmissible,  213. 
attendance  of  witnesses,  before,  841. 
of  excise.  Judgment  of  condemnation  by,  admis- 
siblllt/  and  effect  of,  101. 
depositions  before,  when  admissible,  250,  et  seq. 

And  see  title  Deposition. 
attendance  of  witness  before.    See  title  Wit- 


COMMITMENT, 
of  witness,  for  refusing  to  be  bound  over.  835. 

for  omitting  to  give  security  for  appearance,  835. 

warrant  of,  on  summary  conviction,  when  valid, 

'  152, 153,  471. 

COMMONS,  HOUSE  OP.    See  title  Journals.. 

inquisition  taken  by  order  of,  effect  in  evidence, 

357. 
COMMUNICATIONS.     See  title  Privileged   Com 

municoMons,  Vol.  I. 
COMPAEISON  OP  HANDWEITING, 
how  far  allowable  by  witness,  609,  610,  et  seq. 
hy  jury,  615. 
of  ancient  writings,  619. 
COMPENSATION.    See  titles  Fees,  Witness. 
to  witness  in  civil  cases,  811,  et  seq. 

for  loss  of  time,  814- 
to  witness  in  criminal  cases,  811,  835. 
COMPETENCY.    See  titles  Witness,  Interest,  and 
Vols.  I  and  in. 
admitting  improper  evidence  on  question  of,  not 
ground  for  bill  of  exceptions,  i  Serg.  &  Eawle, 
41      494  ;  4  Wharton  E.  334. 

decision  of  court  respecting,  against  weight  of 
evidence,  when  ground  for  new  trial,  Ackley  v. 
Kellogg,  8  Cowen,  223,  and  effect  of  foreign 
conviction  upon,  173. 
objection  for  want  of,  when  and  how  taken,  873, 
et  seq. 
i  presumed,  till  contrary  proved,  873,  et  seq. 
COMPTEOLLER, 
deed  of,  how  proved,  &c.,  473,  474. 
what  prior  facts  to  be  shown  in  making  title 
under.  473,  474. 
CONDEMNATION,  -■ 

judgment  of,   in  Exchequer,   admissibility  and 
effect  of,  99, 100. 
when  in  rem,  99. 
when  in  personam,  100. 
in  court  of  admiralty,  99.    See  title  Admiralty. 
by  cOmmi^ioners  of  excise,  101. 
CONPESSmN, 

by  one,  with  consent  of  another,  effect  of,  250. 
CONFIDENTIAL  COMMUNICATION.    See  titles 
Attorney' or  CounM,  Privileged  Communications, 
Vol.  f. 
CONSIDEEATION.    See  title  Deed. 
statement  of,  in  deed,  how  far  parol  evidence  ad- 
missible to  vary,  &c.,  647, 661,  et  seq.     See  title 
Parol  JBcidence. 
illegality  or  want  of,  may  be  *own  by  parol  evi- 
denceL682,  683. 
CONSTABLE, 
may  call  jury  to  inq'iire  as  to  title  to  property 
levied  on.    See  title  Inquisition. 
CONSTEUCTION, 
rules  of,  632,  636. 

words  taken  in  their  common  sense,  633. 
the  intention  to  govern,  633. 
the  intention  expressed,  633,  634, 637. 
searched  for  in  surrounding  circumstances,  634. 

from  extrinsic  facts,  635. 
in  cases  of  ambiguity,  636,  637.    See  Parol  Evi- 
dence. 
CONTEMPT, 
of  witness,  by  not  obeying  subpoena,  attachment 

for.    See  titles  Attachment,  Sut)paena,  Mltness. 
by  using  means  to  prevent  witness  attending,  817. 
conviction  of,  by  inferior  magistrates,  conclusive 
as  a  protection,  when.'    See  titles  Convictimi, 
Justice  of  the  Peace,  Judgments,  Decrees.  <tc. 
conviction  of,  not  a  bar  to  prosecution  by  indict- 
ment for  act  constituting  contempt,  115. 
CONTEACT.    See  title  Joint  Contract. 
parol  evidence  as  to,  how  far  admissible,  664,  ef 

seq. 
to  show  another  bound  by  it,  691. 
written,  how  far  to  be  afl'ectcd  hy  parol  evidence. 

See  title  Parol  Evidence. 
between  master  of  ship  and  seamen  to  be  in  writ- 
ing, 665. 
when  customs  or  usages  of  trade,  &c.,  admissible 

to  explain,  789,  et  seq. 
production  of,  hy  party  claiming  interest  under, 

487,  483. 
CONVEESATION, 
betweeu  parties  to  agreement,  when  admissible 
to  show  intention,  786. 
CONVEYANCE,      ■ 
when  presumed.    See  title  Presumptions,  die,  3, 
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by  crown,  how  far  admissible,  277,  27S. 
production  of,  by  party  claiining  interest  under, 

486. 
parol  evidence  of    cotemporaneous    agreement, 

not  admlBBible  to  vary,  651,  et  seq. 
printed  conditions  of  sale  not  admissible  to  vary 
parcels,  659. 
CONVICT, 
incompetent  as  ^i.  witness,  when,    bee  title  Inr 

famy.  Vol.  I.  • 

how  proved  such,  347, 348. 

pardon  of,  restores  competency,  when.    Sea  title 
Fardm,  Vol.  I. 
CONVICTION.     See  titles  Acquittal,  Judgments, 
Decrees,  dc. 
of  forgery,  whether  admissible  on  question  of 

genuineness  of  documents,  51. 
on  matter  of  public  intereat,  when  admissible,  55. 

And  see  title  Judgments,  <Sic. 
how  proved,  203,  356. 
certificate  of,  856.    And  see  Introd.  Chap.,  Vol.  I. 

when  lost,  366,  367. 
when  evidence  in  civil  cases,  136.  See  titles  Judg- 
ments, Decrees,  &c. 
on  plea  of  guilty,  evidence  for  plaintiff  in  suit 
for  damages,  54. 
effect  of,  54. 
on  plea  of  nolo  contendere,  54. 
foreign  conviction,  or  in  another  state,  188,  189, 

942. 
judgment  must  be  shown— conviction  alone  not 

enough,  when,  347,  348. 
evidence  of  probable  cause,  in  malicious  prosecu- 
tion, 30,  54, 129, 135. 
effect  of,  30, 129, 135. 
evidence  to  protect  court,  or  those  acting  under, 

141,  142. 
rule  as  to  superior  courts,  128, 141, 142. 
of  riot  on  view,  conclusive,  141, 142. 
record  of,  conclusive  as  to  jurisdictional  facts, 

160-164. 
by  inferior  magistrate,  of  contempt,  conclusive 

to  protect  him,  when,  128, 141, 142. 
by  inferior  magistrates,  of  offenses  generally, 

167,  159. 
when  to  be  drawn  up  to  protect  magistrate, 

157. 

{'urisdiction  must  appear,  157,  et  seq. 
low  far  conclusive  as  to  jurisdictional  facts, 
160,  et  seq. 
oral  evidence,  when  admissible  to  connect 
conviction  with  proceedings  under  it,  158. 
of  principal,  evidence  against  accessory.      See 

title  Accessory. 
by  inferior  court,  should  show  jurisdiction,  143, 

144. 
should  state  where  offense  committed,  143, 144. 
of  petit  larceny,  should  specify  value  of  prop- 
erty, 144. 
how  far  conclusive '  against  jurisdictional  in- 
quiry, 141, 158. 
recitals  in,  as  evidence  of  jurisdiction,  158, 160, 

et  seq. 
when  a  bar  to  second  prosecution.  111,  112. 
for  one  felony  not  capital,  followed  by  judgment 
and  execution,  whether  a  bar  to  previous 
felonies,  112, 113. 
bars  as  to  all  offenses  covered  by  first  prosecu- 
tion, when,  112,  et  seq. 
and  olJenBes  growing  out  of  same  act,  when, 
119,  et  seq. 
severance  or  splitting  up  cause  of  prosecu- 
tion, not  allowed,  119. 
conviction  of  inferior  offense,  bars  suit  for 
higher,  from  same  act.  when,  120, 121. 
statute  rule  in  New  York,  122. 
of  assault  and  battery,  bars  suit  for  riot  by 

same  act,  121. 
of  manslaughter,  bars  suit  for  murder,  by 

same  act,  when,  121. 
of  murder,  bars  suit  for  petty  treason,  by 

same  act,  121.- 
of  assault,  &c.,  with  intent  to  murder, 
whether  a  bar  to  suit  for  murder,  111-115. 
of  possessing,  Ac,  forged  bills,  bars  like 
prosecution  as  to  other  bills  possegsed  at 
the  same  time,  122. 
of  assault  and  battery  upon  one,  bars  suit 
for  assault,  &c.,  upon  another  by  same 
act,  122. 

Vol.  II. 
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of  arson,  bars  suit  for  murder,  by  same  act, 

123. 
of  larceny,  bars  suit  for  burglary,  by  same 

act,  123. 
rule  as  to  penalties,  132. 
exceptions  to  rule  forbidding  severance,  133. 
where  two  distinct  offenses  arise  from  the 

same  act,  111-123. 
summary  conviction  for  assault,  &c.,  in 
view  of  court,  no  bar  to  indictment  for 
same  offense,  115. 
conviction  of  trading  with  slave,  no  bar 
to  suit  for  receiving  stolen  goods,  by 
same  act.  111,  112, 113. 
conviction  of  receiving  stolen  goods  from 
A.,  no  bar  to  suit  tor  receiving  goods 
stolen  from  B.,  by  same  act,  when,  123. 
no  bar,  if  subject  matter  different.  111,  113-114. 
test  as  to  identity  of  subject  matter,  112, 113. 
of  receiving  stolen  goods,  no  bar  as  to  larceny 

of  same  goods,  111-113. 
of  passing  one  forged  bill,  no  bar  as  to  distinct 
act  of  same  nature,  113, 113. 
even  though  bill  used  as  evidence  on  first 
trial,  111,  113. 
rule  as  to  identity  of  parties,  126, 127. 
without  judgment,  a  bar,  when.  111,  158,  et  seq. 
even  though  arrest'  d,  when,  110,  ill. 
not  if  arrested  for  defect  in  indictment,  111. 
or  if  vcdict  for  an  offense  not  charged.  111. 
not  a  bar,  if  court  had  no  jurisdiction,  148,  et 

seq. 
in  inferior  court,  bars  indictment,  when,  34, 
111,  112, 126. 
by  confession,  34. 
not  if  fraudulent,  to  screen  offender.  111,  112, 

126. 
especially  if  offender  procured  first  suit  to  be 
instituted,  113, 114,  et  seq. 
pursuant  to  jurisdiction   conferred  by  consent, 

when  invalid,  164, 165. 
proof  of,  348. 
record,  necessary,  when,  110,  111,  348. 
certified  copy  of  minutes,  admissible,  when,  348. 
to  exclude  witness,  348. 
COPY— See  titles  Letter,  Writing. 
of  indictment,  how  and  when  obtained,  306.    See 
title  Inspection. 
refused,  when,  305. 
of  record^  admissible,  when.     See  title  Becord. 
of  instrument,  generally.     See  title  Secondary 

Svidence. 
of  registers,  284. 

examined,  of  public  judicial  writings,  when  ad- 
missible.   See  title  llecord. 
depositions  in  equity,  386,  386. 
of  public  writings  not  judicial,  443-446.    And  see 

different  titles, 
of  instrument  abroad,  469. 

by  notary,  when  not  admissible,  468,  459. 
office  copy  of  record,  347.    And  see  title  Eecord. 
by  authorized  officer,  349. 
by  unauthorized  officer,  351. 
admissibility  of,  as  secondary  evidence,  570,  671. 

See  title  Writing  (private). 
when  not  to  be  used  as  a  memorandum  for  re- 
freshing memory,  927. 
of  a  copy  of  decree,  inadmissible,  379. 
judgment  to  be  proved  by  exemplified  copy,  379. 
decree,  evidence  of  itself,  when,  380. 
CORONEE, 
testimony  given  on  Inquest  by,  when  admissible, 

342  234 
depositions  before,  how  taken,  223,  239. 

whether  admissible,  239.    See  title  Depositions. 
inquisition  of,  whether  admissible  on  question  of 
lunacy,  61. 
otfelo  Oe  se,  268. 
COEPORATION.    See  title  Bank-iooks. 
books  of,  evidence  between  members,  293. 
when  evidence  as  to  others,  395,  et  seq. 
entries  in,  how  authenticated,  296,  297,  443. 
certified  copy  of,  when  admissible,  397,  298, 
sworn  copy  of,  297,  298,  443.  443. 

proper  custody  of,  442. 
examined  copies  of,  446. 
inspection  of  books  and  papers  of,  when  allowed 

,     ,.        .,  ^     ,  813.  315, 321. 

production  of  books,  &c.,  when  compelled.     See 
tiMi  Production  of  Writings.    . 


858 


INDEX 


CORPORATION— am«n««(i. 
seal  of,  how  proved,  467,  458. 
execution  of  deed  by,  457,  458. 
deed  of,  how  proved,  467,  468. 
CORPORATION  BOOKS, 
when  admissible  in  evidence,  295,  et  seg, 
between  what  parties.  895,  396. 
how  authenticated,  297,  298. 
CORRESPONDENCE.    See  title  Letter. . 

when  handwriting  may  be  proved  from,  599. 
CORROBORATION.    See  title  Accomplices,  Vol.  I. 
COSTS, 
of  prosecution,  when  allowed,  838  et  seg. 

See  title  Witness. 
on  taxation  of,  what  witness'  fees  allowed,  811, 
et  seg. 
what  allowance  for  subpoenas,  806  et  seq. 
on  putting  ofi"  trial,  payment  of,  imposed  as  a 
condition.  869  et  seg. 
what  taxable,  8li9,  870. 
when  to  be  taxed  and  paid,  869. 
rule  where  party  neglects  to  pay,  869. 
See  title  Putting  off  Trial. 
COUNTERPART, 
of  instrument, 
evidence  against  partjf  executing,  to  prove  exe- 
cution of  the  other  part,  w^lthout  notice  to 
grodiice,  544. 
erwise,  as  to  stranger,  544. 
beat  evidence  in  the  absence  of  original,  when, 

568. 
COURT.     See  Admiralty,  Chamxry,  Judgments, 
Decrees,  &c.    And  seeludex  to  Vol.  I. 
superior,  wheU  inspection  of  proceedings  allowed, 

307. 
Inferior,  inspection  of  proceedings,  when  allowed, 

308. 
judgment  of.    See  titles  Judgments,  Decrees,  &c. 
COU&T  BARON, 
judgment  of,  valid,  though  not  in  Writing,  when, 

COURT  MARTIAL, 
sentence  of  conviction  by,  admissibility  and  effect 
of,  126, 129. 
concludes  as  to  fact  of  delinquency,  when, 

128-130. 
whether  it  may  be  assailed,  because  party  is  an 

exempt.  129. 
when  void  for  want  of  jurisdiction,  137, 138. 
for  lack  of  notice  to  party,  144  et  seq. 
notice  not  properly  served,  144. 
proceeding  without  judge  advocate,  149. 
process  void,  when,  152. 

time  of  convening  specified  in  statute,  how  far 
to  be  observed  as  essential  to  jurisdiction,  149. 
generally  conclusive,  102. 
attendance  of  witnesses  before,  842. 
COURT  ROLLS, 
inspection  of,  when  allowed,  312,  321. 

And  see  title  Inspection. 
examined  copies  of,  when  admlBsible,  445. 
COVENANT.    See  titles  Deed,  Parol  Evidence. 
how  far  to  be  construed  by  party's  acts  under,  803. 
when  not  to  be  construed  Dy  acts  of  parties,  804. 
COVERTURE.    See  title  Stisband  and  Wife. 
CREDIBILITY.    See  title  Credit. 

whenjudge  bound  to  direct  as  to,  1000. 
CREDIT.    See  titles  Oross-Examination,  Character. 
of  witness,  how  Impeached,  by  cross-examina- 
tion, 902  e(  seg. 
by  evidence  as  to  character,  950  et  seq. 
character  of  deceased  attesting  witness,  950. 
See  title  Attesting  Witnms. 
of  person  who  made  entry,  960. 
by  disproving  matters  testified  by  witness,  902, 

950. 
rale  as  to  mere  matter  of  opinion,  900,  958 
not  by  contradiction  as  to  Irrelevant  matter, 

908,  960. 
by  voluntary  disclosures  of  his  own  turpitude, 

U45, 
by  proof  of  former  declarations  inconsistent 
with  testimony,  902,  960,  et  seg. 
rule  Extends   'o  attesting  witness,   whose 

handwriting  is  relied  oh.  976. 
declaration  respecting  Irrelevant  matter  inad- 
missible, 903,  958. 
witness  assailed  must  be  first  cross-ezamlued 

to  the  point,  976. 
former  statement  in  writing  to  be  produced, 

B18,  976. 
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and  proved  how,  513,  976. 
by  proof  that  witness  was  drunk  at  the  time  of 
transaction,  950. 
or  that  his  mental  powers  are  impaired  by 
drunkenness,  paralysis,  &c.,  952,  953. 
by  declarations  out  of  court,  evincing  disregard 

of  oath,  953. 
by  proof  of  witness's  hostility  to  party,  904. 

declarations  of  witnms  admissible,  904. 
by  other  matters  affecting  credit.  904. 
party  calling  witness  not  allowed  to  discredit, 

988.    Cary  v.  Sprague,  12  Wend.,  41,  45. 
rule  as  to  public  prosecutor,  980,  987.    . 
may  disprove  facts  stated  by  witness,  983. 
of  witness,  how  supported,  978,  980. 
supporting  testimony  not  admissible,  save  in 
reply,  978. 
rule  as  to  prosecutrix  for  rape,  &c.,  978,  980. 
general  good  character,  not  an  answer  to  former 

inconsistent  statements,  978. 
consistent  statements,  in  reply  to  proof  of  incon- 
sistent ones,  979. 
when  admissible  in  reply  to  other  modes  of 
Impeachment,  978,  979. 
CRIMINAL   CONVERSATION.     See  same  title, 
Vol.  1. 

See  title  Hearsay,  Vol.  I. 
CRIMINATORY  QUESTIONS, 
how   far   witness   compellable  to  answer,    929, 

CROSS-EXAMINATION, 
■of  witness,  895,  et  seg. 

And  see  titles  Examination,  Witness. 
from  depositions,  rules  as  to,  967. 
to  contents  of  letters,  see  Vol  I. 
want  of  opportuniry  fur,  renders  depositions  inad- 
missible, 212,  856. 
of  witnesses  for  the  prosecution,  to  be  returned 

with  depositions,  232. 
object  of  and  mode  of  conducting  generally,  908, 

909. 
judge  not  to  call  for  explanation  of  object  of 
questions,  when,  909. 
right  of,  secured  to  prisoner,  by  ordering  witness 

to  be  sworn  for  prosecution,  when,  908. 
witness  interested  against  party  calling  him,  and 
examined, 
may  be  cross-examined  by  other  party  to  all 

matters  in  issue,  908. 
but  leading  questions  improper,  save  in  reply  to 
examination  in  chief,  908. 
as  to  collateral  facte,  902,  et  seg. 
must  be  relevant,  902-904. 
examples,  902. 
as  to  former  statement  of  witness,  903.        ^ 
statement,  not  relevant,  903. 
statement,  matter  of  opinion.  903.  975,  976. 
rule  where  statement  in  writing,  975,  978. 
as  to  witness's  state  of  feeling  toward  party,  903, 

905. 
See  title  Credit. 
as  to  witness's  relation  to  party,  or  subject  mat- 
ter, 903,  905. 
as  to  interest,  see  titles  Interest,  Vol.  III.  Voir  Dire. 
as  to  written  instrnments,  873,  et  seg..  976,  977. 
written  instrument  to  be  produced,  when,  873, 

et  seg.,  976-978. 
otherwise,  on  examination  upon  voir  dire,  when, 

S74. 
See  titles  Voir  Dire,  Interest. 
if  witness  answers  irrelevant  question,  he  cannot 

be  contradicted,  903. 
leading  questions  on,  how  far  allowed,  904. 
what  are  such,  902-904, 
not  allowed  unless  witness  had  been  examined 

by  other  party,  903. 
nor  where  cross-examination  relates  to  new 
matter,  904. 
question  assuming  fact  not  proved,  improper,  904. 
cannot  introduce  secondary  evidence  on,  963. 

Bee  title  Privilege  qf  Witness. 
of  witness  testifying  from  memorandum,  922,  et 
seq. 
counsel  cross-examining  has  a  right  to  inspect 

memorandum,  922. 
latitude  allowed  to  elicit  character  of  memo- 
randum, 922. 
right  of  re-examining,  aftwr  cross-examination, 

878. 
See  tltla  TYitU. 
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CROWN, 
grant  from,  when  presumed.    See  Vol.  I. 
conveyance,  277.    And  see  title  Ooniieymux. 
CUSTODY, 
of  documents,  proper  place  of,  438,  439.    And  see 
title  Hearsay,  jii.  5,  Vol.  I,  Writing  {private, 
and  Private  Writings, 
of  public  writings,  437.  et  seq. 
of  papers  relating  to  episcopal.    See  437,  438. 
cnartulary  of  abbey,  438. 
book  of  tithe  collector,  439. 
paper  showing  payment  in  lieu  of  tithes,  439. 

parish  papers,  440. 
ancient  deed  or  will,  440. 
grants  to  abbey,  440. 
receipts  of  money  in  lieu  of  tithes,  441 . 
corporation  books,  442. 

maiior  books,  443. 
examined  copies,  443. 
certilied  copies  of^entries,  &c.,  443,  444. 
court  rolls,  445. 

examined  copies  of   corporation  books  and 
parish  registers,  446. 
CUSTOM-HOUSE, 
books  of,  how  far  evidence,  389. 
inspection  of,  311. 


DAMAGES, 
amount  of,  not  established  by  general  admission 

of  indebtedness,  Vol.  I,  788,  792. 
in  action  to  recover  over, 
against  indemnitor,  warrantor,  &c. 
judgment  against  indemnitee,  evidence   of, 

when,  8,  9, 131, 133. 
.  posiea,  evidence  of,  when.  861. 
again-'t  covenantor  in  deed  of  conveyance, 
judgment  against  covenantee,  &c.,  evidence 
of,  when,  8,  9, 131, 132. 
DATE, 
presumption  as  to,  660. 

of  instruments,  prima  facie  evidence  of  time  of 
execution,  660. 
may  be  varied  by  parol,  660. 
I  may  be  supplied  by  parol,  when,  745. 
of  writ,  not  conclusive  as  to  time  of  issuing,  377, 

378. 
DAT.    See  titlea  Date,  Time. 
DAY-BOOK, 
parish  entries  in,  how  far  evidence,  282,  283. 
kept  ai  judgment  oflBce,  not  evidence  to  prove  time 
of  signing  judgment,  355. 
DEAF  ANDTJUMB, 
how  to  give  evidence,  883. 
not  to  be  discredited,  by  showing  that  as  a  class 
they  are  timid,  credulous,  &c.,  980,  981. 
DEATH, 
register  of,  to  be  kept,  under  6  &  7  Wm.  IV,  c.  86 ; 

283,  284. 
place  of  death  may  be  added  to  (7  Wm.  IV,  &  1 
Vict.  c.  22),  284. 
of  subscribing  witness,  renders  proof  of  hand- 
writing admissible,  490,  et  seq. 
DECLARATIONS.    See  title  Searsau,  Vol.  I. 
of  atte  ting  witness,  when  admissible,  to  account 
for  his  absence,  494-498.  ^ 

as  to  missing  document,  when  admissible,  559, 

566.    And  see  title  Wnting  (private). 
of  party  to  instrument,  how  far  admissible  to  ex- 
plain bis  intention,  767,  et  seq.     And  see  title 
Tarol  Evidence, 
of  mtness  admissible,  to  show  hostility  to  party-, 

902,  903. 
DECREE.    See  titles  Chancery,  Admiralty,  judg- 
ments, Decrees,  &c, 
of  Court  of  Chancery,  60. 
of  Ecclesiastical  Court,  73. 
how  proved,  357,  379. 
DECREE  IN  EQUITY, 
has  same  effect  as  a  judgment,  by  way  of  bar  to 

subsequent  action,  60-66. 
must  appear  to  have  been  within  jurisdiction,  60. 
decree  of  dismissal,  effect  of,  61,  62. 
not  conclusive  as  to  facts  unnecessarily  found,  61. 
must  involve  same  cause  of  action,  62. 
parties  not  bound  by,  62,  68. 
party  cannot  use  who  is  not  bound  by,  63. 
admissible  as  a  foundation  of  other  proceeding  or 

suit,  when,  64. 
to  show  rem  ipsam,  64. 


DECREE  IN  EQUITY— conMnwetf. 
irregularities  in  proceedings  not  to  be  inquired 
into.  65. 
otherwise  as  to  jurisdiction,  65,  66.  • 
when  admissible  as  to  part  only  of  decree,  66,  67. 
proceedings,  bill,  when  admissible  as  an  admis- 
sion, 67,  69. 
issue  on  an  immaterial  fact,  68. 
what  amounts  to  an  admission  in  bill  or  answer, 
68-78. 
answer  admissible  against  privies,  72. 
not  against  co-defendant,  72,  73. 
or  sentence  of  court  of  exclusive  jurisdiction, 
effect  of,  74,  75. 
admitting  will  to  probate,  effect  of,  75-SO. 
settling  an  account,  81-B5. 
powers  of  court,  how  conferred,  79. 
proceedings  of  surrogate  of  probate  courts  in 
rem,  80. 
of  divorce  obtained  in  another  state  without 
service  of  jirocess,  91, 178,  et  seq„  188. 
effect  of  notice  of,  or  appearance  in  suit,  97,  08. 
discharging  bankrupt  in  foreign  state,  205. 
the  fact  of  a  decree  being  made  or  reversed,  how 
proved,  380. 
enrollment  when  not  necessary,  ,380. 
whether  previous  proceedings  must  be  pro- 
duced, 399. 
DEED, 
history  and  common-law  refiuisites  of,  461-467. 
statute  requisitions  respecting,  466,  467. 
executed  abroad,  lex  loci  respecting  requisites 

how  fkr  regarded,  45V. 
on  sale  for  taxes,  what  evidence  of,  101,  473,  474. 
under  surrogate's  order,  474. 
not  varied  or  contradicted  by  an  order  of  court, 

349. 
recital  in,  effect  of  as  evidence.    See  title  JlecitcU, 

when  a  covenant,  575,  576. 
execution  of,  to  be  proved,  502. 
prima  facie  proof   made,   precludes  counter 
proof  till  deed  read,  502. 
execution  by  all  the  parties  to  be  proved,  when, 

459. 
exceptions  to  rule  requiring  proof  of  execution, 
ancient  deed,  475-480. 
recited  in  another  deed,  574^576. 
admitted  in  pleading,  574. 
produced  by  one  claiming  under,  486. 
signing  when  essential,  467. 
by  agent  or  attorney,  form  of  signature,  691, 
692. 
sealing  essential,  454. 
what  constitutes,  454,  et  seq, 
wax,  when  necessary,  456. 
written  or  ink  seal,  454.  et  seq. 
sealing,  how  proved,  454-457. 
same  seal  used  by  several  parties,  457. 
Intent  to  seal,  how  far  inquirable  into  aliunde, 

454-467,  754. 
lex  loci  in  respect  to  seal,  how  far  respected,  457. 
sealing  by  corporation,  457. 
seal  presumed  afBxed  properly,  457. 
Identifying  corporate  seal,  proves  execution, 

457. 
corporate  seal,  how  proved,  457. 
how  proved.    See  title  Writing  (private), 
how  far  extrinsic  evidence  admissible  to  ex- 
plain, 644.    See  title  Parol  Moidence, 
,    delivery  essential,  660,  et  seq, 
what  constitutes,  661. 
how  proved  or  disproved,  660,  et  seq, 
consent  of  grantor,  obligor,  &c.,  660,  661. 
acceptance  by  grantee,  obligee,  &c.,  660,  661. 
acceptance  by  public  officer  or  corporation, 

662. 
where  deed  is  found  in  grantee  or  obligee's 

custody,  662,  663. 
where  deed  is  found  in  grantor  or  obligor's 

custody,  663. 
declarations  of  party,  when  evidence  of,  663. 
delivery  once  made,  party  cannot  revoke  or 

qualify  it,  663.  664.. 
denvery  to  a  third  party  takes  effect,  when,  661. 

in  escrow,  661. 
delivery  conditional,  or  in  the  nature  of  an 

escrow,  661. 
whether  delivery  to  party  may  be  shown  condi- 
tional, 687,  688. 
date  prima  faiAe  evidence  of  time  of  delivery. 
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may  lie  contradicted,  660, 
by  a  corporation,  proved  by  identifying  seal, 

467. 
nature  of  delivery,  may  be  explained  by  parol, 

660. 
declarations  of  intent  accompanying  delivery, 
to  abow  character  of  instrument,  754, 
attested  by  subscribing  witnesses,  execution  how 
proved.    See  title  Attesting  Witnesses^  Writing. 
unattested,  proi  if  of  party's  handwriting  generally 
proves  execution,  501. 
handwriting,  how  proved.    See  title  Eandwrit- 
ing. 
how  authenticated,  where  proof  of  execution  not 

attainable.    See  title  Writing. 
ancient  or  thirty  years  old,  how  authenticated, 

475,479,  e<«e?. 
by  extrinsic  facts  indicative  of  genuineness,  480. 
corresponding  possession,  476. 
must  have  continued  thirty  years,  478. 
must  have  accorded  with  deed,  476-480. 
need  not  have  been  of  whole,  479,  480. 
possession  failing,  other  circumstances  admissi- 
ble, 475-480. 
what  sufficient,  476,  477,  480. 
must  furnish  fair  presumption  of  genuineness, 

478. 
whether  existence  thirty  years  in  proper  cus- 
^  tody,  sufficient,  478,  479. 
existence  of  deed  thirty  years,  must  be  proved, 

47S. 
how  antiquity  proved,  478. 
date  of  deed  not  enough,  478. 
thirty  years'  corresponding  possession.  478. 
handwriting  to  unauthorized  certificates  on 
deed,  479. 
custody  of,  must  appear  to  have  been  regular, 

"    478.  479. 
found  in  custody  of  strangers— inference  from, 

473. 
found   among   invaluable    papers— inference 
from,  478 
extrinsic  proof  sufficient,  subscribing  witnesses 

dispensed  with,  478. 
suspicions  from  erasures,  &c.,  execution  to  be 

proved,  483. 
extrinsic  proof  failing,  execution  to  be  proved, 

479,  482. 
what  proof  of  execution  sufficient,  482. 
subscribing  witnesses  to  be  called,  when,  483. 
S«e  title  Handwriting. 
power  recited  in  presumed,  when,  475. 

otherwise,  if  power  matter  of  record,  when,  475. 
erased  or  alteied,  482. 
whether  presumed  done  before  or  after  execu- 
tion, 483. 
onus  proiandi,  482. 
effect  of  alteration  after  execution,  482. 
how  deed  proved,  483. 
party  precluded  from  proof  of,  when, 
by  voluntary  cancellation  of,  516,  517. 
by  giving  attesting  witness  an  interest,  490. 
executed  under  power  of  attorney,  power  to  be 
shown,  471. 
power  to  be  by  deed,  when,  471. 
may  be  verbal,  when,  471. 
power,  when  presumed,  471. 
executed  by  partner,  when  binding  on  firm,  471. 
executed  under  power  of  a  public  nature,  471-475, 
et  seg.    And  see  titles  Patent,  Power. 
under  decree  in  chancery,  decree  to  be  shown, 

472. 
under  decree  of  surrogate,  not  only  decree,  but 
jurisdictiou  to  be  shown,  473.     See  title 
Judgments,  Pecrees,  cftc. 
form  and  requisites  of  deed,  472-475. 
recitals  in  deed,  how  far  evidence,  475. 
under  sheriff's  sale,  judgment  and  execution  to 
be  shown,  363,  ei  sea.,  474,  476. 
form  and  requisites  of  deed,  474. 
recitals  of  execution,  &c.,  how  far  evidence, 

475. 
erroneous  description  of  execution,  &c.,  638, 

648. 
how  far  recital  may  be  aided  or  contradicted  by 

parol,  638,  648, 
under  sale  for  taxes— what  preliminaries  to  be 
proved,  472,  473,  474. 
I  form  and  requisites  of  deed,  474. 

recitals  in  deed,  how  far  evidence,  475, 
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by  trustees  of  a  town— how  proved,  473,  475. 
by  a  corporation— how  proved,  473-474. 

form  and  requisites  of,  472-474. 
indenture  executed  by  a  court  of  another  state 

under  a  statute — statute  to  be  proved,  474. 
what  presumed  in  favor  of  these  deeds,  475,  et 
sea. 
record  of,  evidence,  how  far,  582,  et  seg. 
when  primary  evidence  of  original,  684. 
when  secondary  evidence,  584,  590, 
unauthorized  or  irregularly  made,  effect  of  as 

evidence,  682,  590. 
sworn  copy  of  record,  equal  in  degree  with 

record,  668,  684. 
certified  copy,  568,  589. 
New  York  law  respecting,  591,  593. 
certified  acknowledgment  or  probate  of,  584,  586. 
effect  of,  in  proving  deed  executed,  585,  589. 
unofficial  or   irregularly  taken,  inadmissible, 

584-686. 
form  and  validity  of  certificate,  585,  586,  et  seg. 
certificate  of  acknowledgmeht,  impeachable  by 
showing  party  insane,  587. 
of  probate,  by  showing  witnesses  incompe- 
tent, 687. 
by  showing  bad  character  of  witnesses,  587. 
by  showing  collusion  between  officer  and 
party,  when,  587. 
officer  taking  acknowledgment  or  probate  out 
of  his  jurisdiction,  587. 
taking  same  on  Sunday,  587. 
not  authorized,  582-595. 
acknowledgment  or  probate,  not   taken   in 
time,  582,  et  seg. 
New  York  law  respecting,  588-690. 
acknowledged  or  proved  abroad,  589,  et  seg. 
record   of    deed,  probate   or  acknowledgment, 
recorded  in  another  state,  how  proved,  592,  593. 
effect  of  in  proving  deed,  593,  594. 
certificate  of  acknowledgment,  execution  or  pro- 
bate of  deed  in  foreign  country,  593,  594. 
secondary  evidence  of,  when  adinissible,  610-619. 

See  title  Secondary  Evidence. 
parol  evidence  to  explain,  vary  or   contradict. 
See  title  Parol  Evidence. 
DEFAMATION.    See  title  Slander,  Vol.  I. 
DEFAULT, 
in  ejectment,  effect  of,  42. 
obtained  against  defendant,  dead  before  default, 

effect  of,  163. 
in  foreign  courts,  205. 
DEFENDANT.     See  titles  Pefendant,  Admission, 

Vol.  I  and  Vol.  in. 
DBGKADING  QUESTIONS, 
how  far  witness  compellable  to  answer,  939,  etseg. 
See  title  Witness. 
DELIVERY.    See  title  Peed. 
of  deed,  what  constitutes,  and  how  proved,  660, 
et  seg.,  688. 
may  be  disproved  or  qualified  by  parol,  660-664. 
whether  delivery  to  party  can  be  shown  con- 
ditional, 680. 
date  not  conclusive  as  to  time  of,  660,  687. 
once  made  cannot  be  revoked  or  qualified,  664. 
Tif  deed  by  corporation,  how  proved,  497. 
of  instrument,  presumed  from  its  being  found  in 

proper  custody,  when,  662,  663. 
of  note,  674. 
may  be  disproved  or  qualified,  by  parol,  687. 
whether  delivery  to  party  may  be  shown,  con- 
ditional, 688. 
DEMAND, 
made  by  reading  it  from  a  paper,  may  be  proved 
without  producing  paper,   644-548,  917.     See 
Vol.  I,  p.  686. 
DEMISE, 
when  evidence  of  usage  as  to,  admissible,  794, 
et  seg. 
DEMURRER, 
in  chancery,  admissibility  and  effect  of,  67-72. 
object  of,  1007. 
what  it  admits,  1008. 

crown  cannot  be  compelled  to  join  in,  1010. 
how  drawn  up,  1011. 
damages,  how  assessed,  1011. 
to  evidence,  what,  1009, 1010. 
what  to  be  stated  in,  1009,  et  seg. 
practice  in  various  courts,  1009,  etseg. 
facts  to  be  admitted,  1009,  et  seg. 
and  all  just  inferences,  1009,  et  seg. 
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how  and  when  party  compelled  to  join  in,  1009, 

1010. 
refusal  to  compel  party  to  join  in,  not  ground 

for  bill  of  exceptions,  1011. 
Inapplicable  in  justice's  court,  1010. 
to  pleadings,  rule  in  chancery,  69. 
judgment  on,  no  bar  to  second  suit,  when,  32, 

110. 
rule  in  criminal  cases,  110. 
DEPOSITIONS,    See  title  mnamination.  Vol.  I.  , 
in  equity,  how  proved,  382,  385. 
when  admissible  in  evidence  generally,  209-211. 
voluntary  afSdavit,  211,  212. 
where  party  has  had  no  opportunity  to  cross- 
examine,  212,  213, 
witness  examined  in  chancery,  de  bem  Mse,  212, 

213. 
before  commissioners  of  bankrupt,  213. 
opportunity  of  cross-examining  neglected,  213. 

where  party  in  contempt,  213,  214. 
deposition  taken  on  commission,  214. 

not  admissible  against  strangers,  215. 
under  bill  to  perpetuate  testimony,  215. 

secm^  where  parties  virtually  the  same,  215. 
taken  on  another  charge,  but  relating  to  the  same 
transaction,  216. 
matter  in  issue  must  be  the  same,  217. 
witness  dead,  217,  250, 
eflfect  in  evidence,  218, 

objection  may  be  taken  to  admissibility,  218. 
in  equity,  218. 
when  admissible  on  ground  of  sickness  of  de- 
ponent, 250. 
in  ecclesiastical  courts,  219. 
before  justices,  on  criminal  charge  (taken  under 

11  <£  12  Vict.,  c.  42,  §  17),  220,  6t  seq. 
in  New  York,  230. 

before  coroners  (under  7  Geo.  IV,  c.  64,  §  4),  223, 224. 
requisites  of  depositions  before  justices,  221,  225. 
to  be  upon  oath,  221. 
to  be  taken  in  writing,  221. 
but  only  material  facts,  225. 
to  be  taken  down  fully,  226,  226. 
to  be  taken  in  preseuce  of  accused,  226. 
depositions  before  coroners,  224. 
practice  before  11  &  12  Vit.,  c.  42,  as  to  taking 
depositions  in  abdence  of  accused,  227. 
accused  may  put  questions  to  witnesses,  227. 
answer  of  witness  on  cross  examination  to  be 
taken  down,  228. 
to  be  read  over  to  witnesses  and  signed,  228. 
to  be  signed  by  justice,  228. 
admissibility  of  depositions  on  trial,  229. 
when  witness  dead  or  unable  to  attend  from  ill- 
ness 229 
rule  before' 11  &  19  Vict.,  c.  42,  239,  230. 
wbiether  illness  of  witness  must  be  permanent, 

230. 
witness  insane,  231. 
witness  kept  away,  231. 
proof  of  signature  of  justice  not  required,  232. 
proof  that  depositions  were  read  over  to  the 
accused  not  required,  232. 
to  be  returned,  233,  233. 
where  several  examinations,  232. 
cross-examination  of  witnesses  for  the  prosecu- 
tion. 282. 
examination  of  witnesses  not  bound  over,  1582. 
whether  depositions  of  witnesses  called  by  the 
accused  should  be  returned,  233. 
opinion  of  Lord  Denman,  233. 
reasons  in  favor  of  the  return,  233,  334. 
whether  admissible  in  evidence,  234. 
when  secondary  evidence  of 'deposition  admissi- 
ble. 284. 
not,  if  information  irregularly  taken,  235. 
evidence  to  add  to  or  vary  deposition,  not  admis- 
sible, 235. 
omissions  not  to  ba  supplied  by  parol,  235. 
reasons  for  this  rule,  235,  286. 
rule  not  applicable  where   deposition   used 
against  witness  himself,  237. 
used  for  contradicting,  238. 
rules  under  Prisoners'  Counsel  Act  (6  &  7  Wra. 

IV,  c.  114),  238. 
must  be  read  as  evidence  for  the  accused,  238. 
how  proved,  «20,  231,  415. 

taken  before  coroner  (under  7  Geo.  IV,  c.  &4,  §  4), 

239 
whether  admissible,  389,  238,  234. 
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cases  where  they  have  been  admitted,  239,  et  seq. 
See  Mjcamination. 
before    commissioners    of    excise,    admissible, 

where  witness  dead,  250. 
of  absent  or  infirm  witness, 

taken  under  commissions,  350,  et  seq. 

when  witness  must  be  shown  to  be  abroad,  251. 
containing  hearsay,  251. 
setting  out  contents  of  letter,  251. 
effect  of,  under  statutes,  253. 
as  secondary  evidence,  262. 
taken  in  United  States  courts,  743-747. 
taken  de  bene  under  statute,  848-847. 

inperpetuam,  847. 

de  bene  esse^  848. 
in  what  cases  taken,  849. 
examination  of  witness  abroad,  848^52. 

under  commission,  852-857. 
under  excise  laws,  inspection  of,  307. 
on  criminal   charge,   inspection  and  copies   of 
(under  6  &  7  Wm.  4  c.  114),  809.    And  see  title 
Impectiort. 

cross-examination  upon,  rules  as  to,  967. 
at  judges'  chambers,  how  proved,  363. 
on  commission,  or  dedirmis  potestatem,^  212. 

practice  under  various  statutes,  212,  et  seq. 

admissibility  of,  213. 

may  be  used,  though  witness  in  court,  when, 
843,  et  seq. 
in  perpetvxim  rei  meTnoriam^  or  de  bene  esse,  385, 

844,  et  seq. 

practice  in  New  York,  209,  844. 

admissibility  of,  209,  385,  S43-550. 

not  admissible  if  witness's  viva  voce  testimony 
can  be  obtained  at  trial,  217,  844,  845. 

witness  dead,  proof  of,  209,  385. 

witness  sick,  aged,  &c.,  209,  385,  841. 
not  evidence  for  or  against  a  stranger,  in  general, 

209,  212,  215. 

admissible  on  questions  of  pedigree,  when,  212. 

admissible  on  questions  of  boundary,  when,  312. 

admissible  where  hearsay  competent.    See  title 


admissible  to  show  that  witness  has  sworn  differ- 
ent, 209,  212. 
or  to  support  him  by  showing  his  consistency, 

209,  313. 
how  proved  in  such  cases,  976. 
relevancy  of,  212. 
when  part  relevant,  a  general  objection  is  im- 
proper, 212. 
in  chancery,  309-212,  883-386". 
copy  of  deposition  read,  886. 
I     ancient  dejjositions,  384.  385. 
I     before  magistrates,  in  criminal  matters,  230,  et  seq. 
j        in  what  cases  allowed  to  be  taken,  220,  337. 
how  taken,  220,  et  seq, 

to  be  signed  by  witness,  and  certified  by  magis- 
trate, 227.  328. 
in  prisoner's  presence,  227. 
oath  when  to  oe  administered,  220,  227. 
evidence  against  prisoner,  when,  327,  238. 
not  to  be  added  to  by  parol,  235. 
inadmissible  if  taken  ex  parte^  221,  222. 
evidence  to  contradict,  or  confirm  witness,  310, 
how  proved,  384.  976.-  336. 

before  coroner,  223. 

whether  evidence  against  prisoner,  228. 
before  trustees  under  absconding  debtor  law,  213. 
in  bastardy,  not  evidence,  when,  216. 
taken  exparte^  in  general  inadmissible,  313,  316. 
when  admissible  as  a  declaration,  in  articulo  mo?'- 
'         tis„  211. 

i     of  mother  in  cftise  of  bastardy,  316. 
I     proof  of,  generally,  275,  385. 

office  copies  admissible,  when,  384,  385,  976. 
examined  copy,  384,  976. 
1         official   character   of   persons   taking,    to    be 
proved,  884,  976. 
how  proved,  384. 
signature  of  officer  to  be  proved,  when,  976. 
deposition  to  be  identified,  384,  976. 
on  indictment  for  perjury  committed  in  deposi- 
tion, 384. 
if   under   special  authority,    that   must   be 

proved,  884, 
otherwise,  if  taken  by  officer  having  general 

authority,  384. 
proof  of  swearing  to,  384. 
identity  of  prisoner,  384. 
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DEPOSITIONS  AND  EXAMINATIONS, 
in  equity,  when  admissible,  209-811. 
voluntary,  not  admissible,  311. 
exparte,  not  admissible,  312,  216. 
rigbt  of  cross-examination,  213,  216,  227. 
opportunity  to  cross-examine,  212,  213. 
of  witness  abroad,  214,  230. 
^  how  taken,  to  be  admissible,  218,  319. 
when  taken  in  another  language,  219.  "•' 
of  person  since  deceased,  not  admissible  when, 
presumptions  in  regard  to,  229.  221. 

taken  conditionally,  when  admissible,  251. 
how  proved  in  criminal  prosecutions,  384. 
DEPOSITIONS  AT  OHAMBEKS, 
how  proved,  363. 

before  magistrate,  how  proved,  415. 
in  action,  when  admissible,  383. 
facts  stated  in  legal  proceedings,  receivable  as  an 
admission,  383. 
DBPtfTT.    SeaXitXe  Sheriff. 
of  sheriff,  &c.,  return  on  process  by,  when  valid, 

363-377. 
judgment  aeainst,  whether^  evidence   against 
surety,  133. 
no  bar  to  proceedings  against  sheriff,  when, 

133,  134. 
when  a  bar.  52.  63. 
special,  may  serve  and  return  process  in  his  own 

favor,  367. 
of    certifying  ofdcer,  may  authenticate   Copies, 
when  and  when  not,  443. 
DESIGNATION, 
of  persons  or  things  in  written  instrument,  how 
extrinsic  evidence  admissible  as  to,  714,  et  seq. 
And  see  title  Parol  Evidence. 
DEVISEE.    See  Was,  Vol.  HI. 
DIUTIONARIES, 

reference  to,  738,  801. 
DIPLOMA, 

how  far  evidence,  303. 
DISCHARGE, 
of  written  contract,  how  far  may  be  proved  by 

parol,  690.    See  title  Parol  Evidence. 
of  insolvent  debtor.  See  title  Insolvent  Discharge. 
DISCONTINUANCE, 
judgment  of,  and  its  effect,  33i 
of  suit,  to  be  proved  by  record,  359. 
jildginent  upon,  no  bar  to  second  suit.    See 
titles  Judgments,  Decrees,  dx. 
DISMISSAL, 

judgment  of,  and  its  effect,  33. 
DISTRESS  WARRANT, 
protects  officer  acting  under,  though  no  r^nt  was 
due,  472. 
DISTiilCT  MODUS, 
admissibility  of  reputation  as  to.    See  title  Hear- 
say, i.  Vol.  I. 
DIVORCE, 
sentence  of,  90,  91. 

decree  of,  to  show  dissolution  of  marriage,  96-93. 
made  by  court  of  another  state,  96,  etseq.,  178, 
made  by  foreifjn  court,  178.  91,  97. 

concludes  against  subsequent  claim  for  alimony, 
or  increase  of  alimony,  119. 
may  be  assailed  for  want  of  jurisdiction  or  ftaud, 
when,  96-98, 178. 
DOMESDAY-BOOK, 

effect  of.  as  evidence,  263,  263. 
DUCES  TECUM.    See  titles  Attendance,  Subpama, 

Production  of  Writings,  Attachment. 
DUMB.    See  title  Deaf  and  Dumb. 
DUPLICATE  ORIGINAL, 
of  letters,  what,  648. 

whether  admissible  as  primary  evidence,'548 
of  notice,  admissible  when.,  644i^47,  648. 
of  attorney's  bill,  648. 
DYING   DECLARATIONS,     See   title   Hearsay, 
Vol,  I. 

Tn 

EASEMENT, 
grant  of,  presumed  from  adverse  enj  oymeut,  when. 
See  Vol.  I,  Presumptions,  die. 
EAST  INDIA  COMPANY, 

books,  inspection  of,  .311,  344. 
ECCLESIASTICAL  COURT, 
admissibility  and  effect  of  sentence  in,  73.    See 

titles  Judgments,  Decrees,  dx. 
■   how  proved,  399. 
depositions  in,  when  admissible,  219.    See  title 

Depositions.  ' 

practice  of,  how  proved,  399. 


EJECTMENT, 
former  verdict  and  judgment  in,  how  far  con- 
clusive, 10. 
in  favor  of  mortgagee  against  mortgagor,  con- 
clusive that  mortgage  debt  not  usurious,  when, 

15, 18. 
not  conclusive  in  second  ejectment,  when,  108, 

409. 
conclusive  to  disprove  fraud,  in  equity,  when,  49. 
conclusive  against  persons  claiming  under  party, 

14, 15. 
evident^  in  action  for  mesne  profits,  15, 18,  42. 
against  party  and  privy,  15. 
conclusive  as  to  title  from  time  of  demise,  43. 
of  extent  of  title,  42. 
not  as  to  title  previous  to  demise,  43. 
conclusive  as  to  defendant's  possession,  when 
suit  commenced,  42. 
effect  of  judgment  by  default  in,  43. 
verdict,  &c.,  in,  against  alienee,  evidence  against 

warrantor,  how  far,  127, 128, 131, 133. 
verdict,  &c.,  in  trespass  q.  c.  f.,  whether  con- 
clusive as  to  title  in  ejectment,  46, 113,  387-388. 
award  on  question  of  title,  effect  of  in  ejectment, 

409,  et  seq. 
decision  in  forcible  entry,  effect  of  in  ejectment, 

112. 
in  summary  proceedings,  to  obtain  possession, 

266,  267. 
of  fence  viewers,  355,  256. 
ELECTION, 

Sroof  of  bribery  at.  Vol.  I,  p.  389. 
ecision  of  canvassers  of,  how  far  conclusive,  130, 

359. 
certificate  of,  evidence,  but  not  conclusive,  259. 
ENDOWMENT  OF  VICARAGE, 

proper  custody  of,  439,  441. 
ENROLLMENT, 
of  decree,  need  not  be  shown,  wben,  380. 

origin  of,  383. 
of  lease-  &c.,  and  proof  by  examined  copy,  583. 
.  of  deed,  indorsement  of,  .350. 

examined  copy  of,  351,  579. 
ENTRIES.    See  titles  Hearsay,  Books,  Vol.  I. 
in  public  books,  how  proved,  443. 
in  public  books  of  another  state,  how  proved,  443, 

444. 
in  register  of  births,  deaths,  marriages,  &c,  380- 
proof  of,  381,  285.  287. 

in  register  of  vessels,  285. 

proof  of,  281,  285. 
in  log-book,  286.    See  title  Log-boolc. 

proof  of,  285,  286. 
in  vestry-book  of  parish,  281. 

proof  of,  282. 
in   minute-book  of  sessions,    to   prove   license 
granted,  288. 
in  prison-books,  288. 
in  books  of  a  bank.    See  title  Bank-book. 
adtniss'ble  when,  287. 
proof  of.  287,  443. 
in  corporation  boolts  generally.    See  title  Corpo- 
ration. 
books  of  municipal  corporation,  295,  296. 

proof  of,  397,  298. 
books  ot  private  corporation,  295-    See   title 
Corporation. 
proof  of,  295,  et  seq. 
ifl  books  of  religious  societies,  298. 

proof  of,  298. 
in  books  of  record,  effect  and  proof  of,  390,  et  seq. 
of  proceeding  by  inferior  courts,  necessary,  when, 

390,  391. 
by  justice  of  the  peace,  required  by  statute,  391. 
in  parish-books.    See  title  Hearsay,  Vol.  1. 
in  family  books,  &c.,  as  matter  of  reputation. 

See  Hearsay,  ii.  Vol.  I. 
against  interest  of  deceased  party,  admissible. 

See  Hearsay,  v.  Vol.  I, 
made  in  the  course  of  office  or  business.    See 

Hearsay,  vi. 
when  admissible  as  secondary  evidence,  673,  578. 
EPISCOPAL  SEE,  ,       ,  uio. 

papers  relating  to,  how  proved.  437. 
proper  place  of  custody  lor.  438. 
EQUITY.    See  titles  Answer,  Chancery. 
proceedings  in,  effect  of,  as  evidence.    See  differ- 
ent titles.  « 
trusts  raised  in.    See  title  Parol  Evidence 
EQUITY  OPREDEMPTION.  See  titte Redemption, 
Vol.  I.  ' 


INDEX  . 


863 


ERASmEB, 
in  deed,  whether  attorney  bound  to  answer  as  to. 

See  title  Privileged  Conwnumcaiion.,  Vol.  I. 
in  ancient  docnmenta,  effect  of,  482,  483. 
effect  of,  516,  517. 
ESTOPPEL.    See  same  title.  Vol.  I. 
how  far  applicable  to  judgments,  26-46. 
by  verdict  or  judgment.    See  title  Judgments, 

Decrees,  &c. 
by  deed.    See  titles  Parol  Emdmce  and  A.drrm- 

sions,  Vol.  I. 
by  recital  in  deed,    See  title  Beciial. 
EVIDENCE.     See  various  titles  in  this  and  in 
Vol  I. 

best  evidence  to  be  given.    See  title  Secondary  Evi- 
dence. 
meaning  and  extent  of  rule,  510-514. 
inferior  evidence,  where  writing  exists.    See  title 


writing,  generally  best  evidence  of  transaction 
evinced  by  it,  510,  et  seq. 
exceptions, 
receipts,  B12,  652,  667. 
memoranda,  512. 
bill  of  parcels,  672. 
bill  of  sale,  when,  672. 

when  best  evidence  of  contract,"  672,  740. 
letter  of  credit.  672. 
other  instruments,  612. 
writing  always  the  best  evidence'of  its  own 

contents,  510-514. 
time  of  commencing  suit,  611. 
custody  of  writing,  511. 
existence  of  writing,  511. 
saleofqote,  511. 
practice  to  accept  bills,  B14. 
best  evidence  of  execution  of  written  instrument. 
See  titles   Writini/,  Attesting   Witness,  Band- 
writing,  Private  Writings. 
best  evidence  of  handwriting.    See  title  Sand- 
writing. 
best  evidence  of  entry.   See  titles  Entry,  Hearsay, 

Corporation  Books,  Banlc-Boolc. 
rule   requiring    beat   evidence   dispensed  with, 
when.    See  titles  Secondary  Evidence,  Writing. 
by  admission,   when.     See  title    Admission, 

Vol.  I. 
by  statute,  511. 

writing  in  possession  of  other  party.    See  title 
Il'otice. 
in  possession  of  person  not  Obliged  to  pro- 
duce it,  515.   See  titles  Productwn  of  Writ- 
ings, Attorney  or  Counsel,  in  this  and  in 
Vol.  I. 
dispensed  with  on  ground  of  convenience, 

when.  514. 
lost  or  destroyed.  See  titles  Lost,  Secondary 
Evidence,  Wilt,  in  this  and  in  Vols.  I  ana 
III. 
out  of  the  state,  515. 
on  file  in  a  public  office,  515. 
when  writing  is  only  collaterally  in  question, 

513. 
in    prosecution    for    forgery,     &c. — other 
forged  bills.    See  Vol.  r 
rule  on  voire  dire,  874,  875. 
voluntary  destruction  or  mutilation  of  writing 
precludes   party   from   giving   parol   proof, 
when,  616 ;  notes  to  Vol.  IIL 
presumption  against  party  withholding  best 
evidence,  after  notice  to  produce,  632,  686. 
EZAMINA.TION.  And  see  titles  Cross-examination, 
D^msitiom. 
in  bankruptcy,  when  receivable  as  admission,  see 

title  Hearsay,  viii.  Vol.  I. 
of  accused,  confession  made  in,  see  title  Hearsay, 
ix.  Vol.  I. 
taken  before  magistrate  (under  11  &  12  Vict, 
c.  42,  §  18),  231,  241. 
should  ba  reduced  to  writing,  241. 
whether  allowable  to  question  accused,  241. 
not  to  be  taken  on  oath.  241. 
if  so  taken  cannot  be  received,  241,  242. 
if  purporting  to  be  so  taken,  whethCF  evidence 

admissible  to  prove  accused  not  sworn,  242. 
caution  to  accused,  242. 
what  extent  of  caution  requisite,  243. 
whether  caution  must  be  proved  independ- 
ently, 244. 
statement  of  accused  to  be  read  over  to  him, 
and  signed  by  magistrate,  244. 


EXAMINATION— coniinratf. 

signature  of  accused  not  expressly  required, 

if  reduced  to  writing  may  be  proved  by  parol, 

244,245. 

signature  of  magistrate  omitted,  245. 

examination  not  signed  by  magistrate,  but 

signed  by  accused  or  admitted  to  be  true, 

^  '  245.246. 

examination  neither  required  nor  admitted 

to  be  true,  parol  evidence  of,  245,  246. 

if  not  reduced  to  writing  may  be  proved  by 

parol,  245,  246. 
material  parts  omitted  may  be  supplied  by  pa- 
rol, 246. 
reasons  for  this  rule,  246.  247. 
statements  by  accused  not  under  examination 

may  be  proved  by  parol,  248. 
statements  made  during  examination  of  wit- 
nesses, 249. 
should  be  taken  down  in  writing,  249. 
magistrate's- return  that  accused  declined  saying 
anything,  when  in  fact  he  said  sometliing  ma- 
terial, 249. 
several  written  examinations,  but  not  all  re- 
turned, 249. 
informal  examination  on  former  occasion,  249, 

250. 
informal  or  irregular,  m^y  be  used  to  refresh 

memory  of  witness,  250; 
not  evidence  against  another  party,  250. 
how  proved,  220. 
of  witness  on  trial,  how  to  be  conducted,  872, 
877,  et  seq. 
as  to  competency, 
on  voir  dire,  872-877.     See  titles  Voir  Sire, 

Interest,  and  Witness, 
in  cross-examination,  873-875. 
how  far  rule  as  to  secondary  evidence  re- 
laxed. 874,  876. 
iji  chief,  order  of,  at  Nisi  Frius,  875,  877,  878,  et 

seq.    And  see  title  Trial. 
separate  examination  of  witnesses,  885-888. 
leading  question,  what,  888,  et  seq, 
when  allowed,  890,  891. 
where  witness  unwilling,  891,  et  seq. 
in  contradiction  of  former  witness,  888,  893. 
evidence  as  to  behef  or  impression,  916.    See 
Opinion,  Vol.  I. 
must  be  produced,  when,  577. 
allowed,  though  not  written  by  witness,  when, 
571,  921,  923. 
at  what  time  must  have  been  made,  921, 922. 
copy  inadmissible,  921,  922. 
when  memorandum  may  be  read  by  witness 

to  jury,  657,  917,  et  seq. 
memorandum  by  witness,  since  become  blind, 
to  be  read  to  him,  923, 
cross-examination,  rules  as  to.    See  title  Cross- 
Examination. 
of  prisoner,  before  magistrate.    See  title  Deposi- 
tions. 
EXCHEQUEK, 
judgment  of,  in  rem  (condemnation  of  goods),  ad- 
missibility and  effect  of,  90.    See  title  Judg- 
ments, Decrees,  <Sx. 
judgment  in  personam  (conviction  for  penalties), 

100. 
of  acquittal,  100. 
inquisition  by  warrant  of,  when  admissible,  267. 
EXCEPTIONS,  BILL  OF.    See  title  BUI  of  Ex- 

EXCOMMUNICATION, 
eentence  of,  for  incontinency,  inadmissible  on 
issue  of  legitimacy,  91. 
EXECUTION, 
writ  of  fieri  facias, 
return  upon,  evidence,  when,  363,  et  seq.    See 

title  Uetum. 
proved  by  copy  of  record,  when,  877. 
not  by  docket  entries  of  clerk,  377. 
by  secondary  evidence,  when,  376,  377. 
time  of  suing  out,  provable  by  parol  in  contra- 

d'Ction  of  its  date,  378 
evidence  without  producing  judgment,  when, 
for  officer,  sued  by  defendant  in  execution, 

363,  377. 
for  officer,  sued  by  stranger  without  pretense 

of  title,  863. 
for  officer,  suing  such  stranger  for  property 
taken  under,  when,  363. 
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EXECUTION— conMHMed. 

for  officer,  Buing  vendee  for  purchase  money, 

863. 
for  plaintiff  in  execution,  suing  officer,  &c., 

for  money  collected,  363. 
not  for  officer  claiming  as  against  stranger 

showing  j)nma  facie  title,  when,  363. 
not  for  officer  seeking  to  attack  sale  because 

of  fraud  as  to  creditors,  363-317. 
not  for  plaintiff  in  execution,  sued  by  defend- 
ant, when,  363,  et  seq. 
not  for  purchaser,  deraigning  title  under,  364, 
et  seq. 
valid  on  its  face,  protects  officer  and  his  assistants, 
when,  363.    See  titles  OJJmr,  Process. 
void,  not  to  protect  purchase  under,  364. 
otherwise,  where  merely  erroneous  or  irregu- 
lar, 164,  364. 
void  on  its  face,  not*  to  protect  officer,  when. 
J        See  titles  Officer^  Process. 
issued  by  justice, 
void,  and  as  to  whom,  when,  160, 162, 154. 
not  amendable,  when,  166. 
EXECUTOR  OR  ADMINISTRATOR.    See  titles 
Probate,  Letters  Testamentary  and  of  Adminis- 
tration, and  JSxecutor,  Vol.  III. 
appointment  of,  how  proved,  75-84. 
possession  of  document  by  one,  considered  as  pos- 
session of  co-executor,  532-524. 
right  to  sue  as  such,  admitted  by  pleadings,  when, 

76,  77. 
title  cf,  proved  by  letters  testamentary  or  of  ad- 
ministration, 76,  77. 
executor  protected  in  acting  under  will  which  is 
ultimately  set  aside,  75. 
and  entitled  to  commissions,  &c.,  76,  76. 
donees  or  purchasers  under  hi  m  protected,  76, 76. 
administrator  protected,  though  letters  afterwards 
repealed,  on  account  of  a  will  found,  when, 

76,  76. 
sale  of  real  estate  by,  under  order  or  d£cree.    See 

titles  Judgments,  Decrees,  &c. 
deed  by,  under  order  or  decree.    See  titles-  Deed, 

Power. 
rights  of,  when  appointed  in  a  foreign  state,  85-90. 
EXEMPLIFICATION, 
what,  344,  417. 

of  records,  844.    See  title  Becord. 
under  seal,  343,  344,  417. 
ancient,  343,  344. 
of  probate.    See  titles  Probate,  Letters  Testament 

ary  or  of  Administration. 
of  letters  patent,  301,  302.  „ 

granted  by  another  state,  445,  592. 
of  foreign  j  ndgment.    See  title  Foreign  Judgmmt. 
EXPENSES, 
of  witness,  in  civil  cases,  827. 
in  criminal  cases,  836. 
EXTENT, 

ancient,  when  admissible  in  evidence,  294. 
EXTRINSIC  EVIDENCE.  See  title  Parol  Svidence. 
EXTRINSIC  FACTS, 
reference  to,  in  written  instrument,  effect  of,  738. 

FEES, 
of  witnesses,  in  civil  cases,  811-814.    See  title 
Attendance. 
tender  of,  on  subpoenaing,  819,  827. 
foreign  witnesses,  811,  812. 
officers  attending  with  official  papers,  813. 
surveyors,  812. 
taxation  of,  811  et  seq. 
action  for,  by  witness,  811-814. 
not  generally  allowed  in  criminal  cases,  811  et  seq. 
expenses  of  foreign  witnesses,  allowed,  when, 
of  poor  persons,  830.  836. 

order  for  allowance,  836. 
of  sheriff,  for  bringing  up  prisoner  on  habeas 
corpus,  824. 
to  be  tendered,  when,  824. 
of  attorney  and  other  officers,  on  putting  off  cause, 
869-870.    See  titles  Costs,  Putting  of  iMal. 
FELONY, 

costs  in,  836  et  seq.    See  title  Witness. 
PEMW  COYEBT.     See  title  Husband  and  Wife, 
Vol.  I. 
answer  of,   in  chancery,  not  evidence  against 

husband,  78. 
deed  of  conveyance  by,  how  executed  and  ack- 
nowledged, 580  et  seq. 


FENCES, 
written  notice  to  repair,  may  be  proved  by  parol, 
without  notice  to  produce  it,  when,  546,  547. 
FENCE  VIEWERS, 
decision  of,  as  to  partition  fence,  not  evidence  on 
question  of  title,  255. 
ae  to  damages  done  by  cattle,  effect,  of,  259. 
FIBBI FAGIAS.    See  titiea  Fxecution,  Writ. 
secondary  evidence  of,  admissible,  when  original 
lost,  357. 
FINE, 
assurance  by,  proved  by  chirpgraph,  350. 
by  proclamations,  350. 
FORECLOSURE, 

what  right  not  affected  by,  126. 
FOREIGN  COURT.    See  titlee  Admiralty,  Foreign 
Judgment  or  Decree. 
proceedings  of,  how  proved,  419. 
practice  of,  how  proved,  4.35. 
FOREIGN  JUDGMENT  OR  DECREE.    See  title 
Admiralty. 
how  proved,  399,  416,  417-427. 
by  an  exemplified  copy,  when,  417. 
mode  of  proving  when  authenticated  by  seal,"  418, 

419. 
See  titles  Judgments,  Decrees,  &c. 
proof  of  record  and  proceeding  of  foreign  court  n 
New  York,  417-420, 198. 
general  rule  illustrated,  417-419. 

PROOF  OF  RECORD,  &C.,  OF  AlfOTHER  STATB  OP  THB 

Union,  420-428. 

under  the  Constitution  and  acta  of  Congress, 

420. 
see  also  7U)ie  805. 

mode  of  authenticating  record,  420-423. 

attestation  of  the  clerk,  424,  426. 
by  the  seal  of  the  court,  if  there  be  a  seal,  424. 
the  certificate  of  the  judge,  424. 

form  and  remiisites  of  424-437. 
States  of  the  Union  not  strictly  foreign  to  each 
other.  428. 

foreign  in  limited  sense,  428-435. 
when  conclusive,  169-172. 
foreign  judgments  m  retn,  170. 

in  admiralty  courts,  170-176. 
when  conclusive,  171,  172. 

and  upon  whom,  173-175. 
when  not  conclusive,  176. 
when  court  not  duly  constituted,  176-178. 
foreign  sentences  concerning  marriage,  178, 91, 96. 

in  criminal  cases,  180, 181. 
foreign  judgment,  effect  of  when  sued  upon,  181. 

how  far  considered  conclusive,  183-192. 
English  and  Amei-ican  authorities,  183-187. 
between  the  States  under  the  Constitution,  187- 

192. 

justices  judgments,  189, 196, 197. 
conclusive,  when  Incidentally  in  [question,  186, 

207. 

colonial  judgments,  193. 
where  defendant  was  not  summoned,  194. 

1,  was  the  court  properly  constituted,  195. 

2,  did  it  comply  with  local  law,  195-197. 

3,  power  of  foreign  states  to  confer  jurisdiction, 

197-205. 
modes  of  acquiring,  194-204. 
service  by  publication,  effect  of,  198. 
appearance,  effect  of  when  stated,  193,199. 
rule  between  the  United  States  considered,  200- 

204. 
plea  of  non-service,  208. 
absence  from  country,  204. 
original  merits,  how  tar  considered,  205. 
practice  of  nations  as  to,  208. 
of  United  States  court,  not  to  be  treated  as  foreign, 
in  state  court,  ISO,  421. 
how  tried,  on  issue  of  nul  tiel  record,  386,  417, 

426. 
effect  of,  when  sought  to  be  directly  enforced,  188- 

185, 195,  et  seq. 
effect  of,  when  incidentally  in  question,  185,  166. 
not  conclusive,  unless  so  where  rendered,  186, 195. 
examinable  on  the  merits,  how  far,  184-18B. 
on  questions  of  marriage,  divorce,  &c.,  178. 
in  criminal  cases,  183, 184. 

may  be  assailed  for  lack  of  jurisdiction,  195,  et  seq. 
for  fraud,  wnen,  188. 

in  respect  to  origin  and  constitution  of  court,  95, 
96,196, 
presumptions  as  to,  96,  96. 
foreign  law,  190. 
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FOREIGN  JUDGMENT  OR  DECR'EX— continued. 
in  respect  lo  court's  compliance^  witli  local  law 
as  to  jurisdiction,  195, 193. 
presumption  as  to,  195, 196. 
local  law,  when  and  how  to  be  proved,  196. 
in  respect  to  power  of  sovereignty  under  which 
court  acted,  195-197. 
over  persons  resident  abroad,  196-199. 
over  property  situate  abroad,  196-199. 
over  persons  coming  within  sovereignty,  196, 

197. 
over  persons  forced  within  sovereignty,  196, 

197. 
over  property  within  territory,  196, 197. 
notice  to  persons  necessary,  to  bind  in  per- 
sonam, 195,  et  seq. 
presumptions  as  to,  196-197. 
constructive,  not  sufficient,  197-203. 
must  be  personally  served.  197. 
must  be  served  within  territorial  jurisdiction 

of  sovereignty,  197. 
statement  or  notice  or  appearance  in  record, 
how  far  conclusive,  197, 198. 
appearance  confers  jurisdiction,  when,  197. 
histories    admissible    to   show    situation    of 
foreign  country,  with  a  view  to  requisites  of 
authentication,  299. 
FOREIGN  LANGUAGE 
writing  in,  may  be  explained  by  parol  evidence, 
709.    And  see  title  Parol  Evidence. 
FOREIGN  LAW, 
how  proved,  427. 
by  skilled  witness,  427,  428,  435. 
reference  to  books,  435. 
practice  of  court,  435. 
commercial  regulations,  436., 
rule  in  America  as  to  proof  of  foreign  seals,  486. 

of  foreign  laws,  436. 
rule  as  to  proof  of,  how  far  applicable  as  between 

the  states  of  the  Union,  428-435. 
what  witnesses  competent  to  prove  4.35. 
FOREIGN  LAW,  AND  LAW  OF  NEIGHBORING 
STATE, 
not  judicially  noticed,  190,  428 ;  proof  of  428-437. 
state  laws  noticed  by  courts  of  United  States, 

429. 
rule  as  to  private  acts,  434. 
laws  of  Congress,  noticed  by  state  courts,  190, 

429. 
rule  as  to  private  acts,  434. 
laws  of  one  state  operative  in  another,  rule  as 
to,  429. 
not  proved,  court  will  act  on  its  own  laws,  429, 

430. 
rule  where  one  state  once  constituted  part  of 
another,  429,  430. 
common  law,  presumed  to  prevail  abroad,  when, 

430. 
law  abroad  respecting  usury  or  infancy,  to  be 

proved,  430. 
written  foreign  law,  430,  435. 

how  proved,  430,  431,  432,  433. 
written  law  of  another  state,  430. 
how  proved.  430,  431.  432,  433. 
time  of  passage,  how  proved,  434. 
duration  or  repeal  of,  now  proved,  434. 
unwritten  law  of  another  state  or  county,  how 

proved.  433,  435-437. 
presumed  written,  when,  433. 
whether  to  be  proved  to  the  court,  or  as  facts  to 
jury.  433.  434. 
FOREIGN  SEALS, 
proofof,  436,  416,  417. 
record  under,  417,  437.    See  Seal. 
FOREIGN  STATE, 
acts  of,  how  proved,  433,  430.    And  see  Introd. 
Chap.,  Vol.  I. 
FOREIGN  WITNESS, 

how  to  give  evidence,  872,  883. 
FORGERY  AND  COUNTERFEITING, 
conviction  for,  when  evidence,  upon  question  of 

gennineuess  of  document,  51. 
inspection  of  document  for  the  purpose  of  detect- 
ing, 330. 
party  injured  competent  in  prosecution  for  for- 
gery, when,  605. 
forgery  may  be  proved,  without  calling  alleged 
-    writer,  when,  605-607. 

of  bankbill.i  or  checks,  how  proved,  605-607,  611. 
by  persons  deriving  knowledge  from  dealing  in 
the  bills,  or  at  the  bank,  when,  605-607. 

Vol.  n.  < 


FORGERY  AND  COUNTERFEITING— cwiKreMCrf. 
officers  of  bank,  need  not  be  called,  605-607. 
nor  persons  who  have  seen  them  write,  605.  607. 
opinion  of  experts,  how  far  admissible,  60 1-613- 
FORNICATION, 
sentence  of,  not  admissible  on  question  of  legiti- 
macy, 51. 
FRANCE, 

law  of,  with  respect  to  foreign  judgments,  208. 
FRAUD, 
as  to  written  instrument,  admissibility  of  parol 

evidence.    See  title  Parol  Mmdence. 
when  judgment  may  be  impeached  for,  47,  95-98, 
193.    See  titles  Judgments,  Decrees,  &€. 
not  by  party  to  proceeding,  47. 
where  instrument  produced  impeached  for,  488. 
right  of  creditor  to  attach  conveyances  for  fraud, 

366. 

GAZETTE, 
principle  of  admissibility  in  evidence,  275. 
evidence  of  acts  of  state,  275. 
not  of  matters  of  private  interest,  275,  ei  seq. 
notices  in,  how  far  admissible,  276. 
evidence  of  notice  of  dissolution  of  partnership, 
when,  276,  277. 
GRANT, 
ancient,  when  evidence  of  usage  admissible  to 

explain,  800-802. 
from  crown,  when  presumed.    See  Preeumptians, 

de..  Vol.  I. 
to  abbey,  &e.,  proper  custody  of,  438,  441. 
GUARDIAN, 
letters  of  guardianship  by  Probate  Conrt,  evi- 
dence of  insanity  of  ward,  when,  75. 

H. 

HABEAS  CORPUS, 
for  attendance  of  prisoner  as  witness,  823-826. 
discharge  upon,  protects  officer  acting  under,  130. 
otherwise,  where  lack  of  jurisdiction  appears, 

142,  143. 
ad  testifcandum,  832,  et  seq.    See  title  AttendaTice. 
for  witness  in  custody,  822. 
soldier  in  army,  823. 
infant  enlisted  at  West  Point,  823. 
seaman  on  board  man  of  war,  824. 
in  New  York,  from  what  courts  to  issue,  824. 
allowed  by  what  officers,  824. 
to  testify  in  what  cases,  827. 
in  United  States  Courts,  834,  827. 
at  common  law,  827. 
form  of  writ,  and  practice  in  obtaining,  iSsc, 

823,  et  seq. 
duty  of  sheriff  upon  writ,  824. 
HANDWRITING.    See  title  Forgery  and  Counter- 
feiting, in  this  and  Vol.  I. 
may  be  proved  without  calling  writer,  596,  604, 

605. 
proof  of  lost  paper,  632,  533. 
may  be  proved  without  calling  alleged  writer, 

when,  604^607.    See  title  Forgery,  &c. 
proof  of.  where  the  instrument  cannot  be  pro- 
duced, 632. 
where  written  in  presence  of  witness,  593. 
evidence  of  witness  who  has  seen  person  write, 

595,  596. 

feneral  rule,  596,  597. 
egree  of  belief  as  to  handwriting,  596-598. 
from  correspondence  with  writer,  599,  600. 
witness  acquainted  with  other  writings  of  the 

writer,  601. 
witness  need  not  be  correspondent  of  writer, 

601. 
extent  to  which  such  proof  is  admitted,  6o2. 
proof  of  identity  of  writer,  602. 
what  not  sufficient,  602. 
■what  sufficient,  603. 
by  whom  identity  maybe  proved,  603. 
evidence  as  to  genuineness  of  handwriting, 
603,  et  seq. 
disproving  signature,  603-609. 
comparison  of  handwriting  not  admissible,  609, 

610,  et  seq. 
refreshing  memory  by  looking  at  paper,  614. 
where  jury  may  compare  writings  in  evidence, 

615, 
papers  in  proof  in  the  cause,  615,  616. 
irrelevant  papers  not  to  be  compared,  616. 
whether  irrelevant  papers  may  be  shown  to 
witness,  to  test  his  knowledge,  616,  617. 
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HANDWEITING— conKnwii. 

evidence  of  handwriting  of  irrelevant  papers 
inadmissible,  017. 
admissible  by  statute,  616. 
ancient  writings,  618. 
inspection  allowed,  618. 
whether  comparison  allowed  at  trial,  619. 
difference  as  to  comparison  of  ancient  and 
modern  writings,  619. 
standard  'of  handwriting  pm-posely  acquired, 

620. 
limitation  of  the  rule,  628,  629. 
knowledge  of  writing  obtained  in  course  of  busi- 
ness, 629. 
by  one  who  has  seen  person  write,  597, 630. 
witness  having  seen  party  write  but  once,  597. 
having  seen  him  write  with  a  view  to  the 

trial,  597. 
having  seen  him  write  initials  or  only  part 
of  his  name,  598. 
by  one  who  has  received  or  seen  letters  from 
party,  599- 

witness  competent,  though  letters   not  ad- 
dressed to  him,  B99,  600. 
proof  of  witness  having  acted  on  the  letters, 
necessary,  when,  599,  600. 
by  one  who  has  examined  authentic  specimens, 

600. 
knowledge  of  authenticity,  how  to  be  acquired, 

599. 
authenticity  of  specimens  doubtful,  599,  600. 
rule  as  to  bank  bills,  605-607.    ■Bee  title  For- 
gery  and   Counterfeiting,  in   this   and  in 

comparison  of  hands  by  witneese>^. 
what  is  such,  60,5-607,  610-614. 
not  allowable,  604,  et  seg.,  610-614. 

reason  of  rule,  604-607. 
cases  distinguishable  from  mere  comparison, 
605-609,  614. 
witness  may  compare  to  refresh  his  recollec- 
tion, 604,  et  seq. 
when  allowed  in  aid  of  other  proof,  604,  et  seq. 
rule  as  to  ancient  writing,  608,  618. 
comparison  by  jury, 
how  and  rmder  what  limitations  allowed,  604, 
611,  612,  et  seq. 
specimens  to  be  pertinent  to  issue,  606,  et  seq. 
as  to  specimens  introduced  for  the  sole  pur- 
pose of  comparison,  605,  et  seq. 
experts,  when  allowed  to  testify  as  to,  603-60S. 
weight  and  credit  of  testimony  as  to, 
witness  should  at  least  testify  to  his  opinion  or 

belief,  597. 
whether  swearing  to  resemblance  merely,  is 

sufficient,  595. 
impression  of  witness,  whether  admissible,  597. 
witnesses  expressing  doubts,  597,  598,  608. 
having  Slight  means  of  knowledge,  597.  598. 
swearing  from  a  single  specimen,  598. 

from  a  specimen  by  initials,  598. 
founding  opinion  on  matters  extrinsic,  597, 

598. 
having  prepossesaious  against  signature,  608. 
conflicting  in  their  reasons,  but  concurring 
in  result,  608,  600.  ' 
conclusions  drawn  from  dissimilitude,liow  to  he 
weighed,  608. 
from  similitude,  608. 
of  marksman,  how  proved,  493,  500. 
obscure  or  difficult  to  be  read,  how  deciphered, 

733. 

whether  court  or  jury  to'eay  what  words  are,  733, 

HEARSAY.    See  same  title,  Vol.  I.  734. 

HIGHWAY, 

finding  of  jury  as  to  encroachment,  conclusive, 

how  far,  259. 
inquisition  of  damages  under  turnpike  act,  con- 
clusive, how  far,  129, 158,  267,  268. 
protects  turnpike  and  its  agents,  129, 158,  267, 
not  invalidated  by  showing  one  of  the  apprais- 
ers not  a  freeholder,  129,  267,  268. 
not  examinable  collaterally,  save  as  to  jurisdic- 
tion, 129, 158,  267. 
recitals  In,  how  far  evidence,  168. 
decision  of  sessions  in  laying  out,  effect  of,  144. 

impeachable,  for  lack  of  jurisdiction,  144. 
decision  of  commissioners  of,  that  one  is  not  ex- 
empt, conclusive,  159, 180. 
decision  of  overseer  of,  that  one  is  in  default  for 
not  working,  cifect  of,  ISO. 


'BIGWN  AY— continued.  . 

conclusive  to  protect  bvereefer,  130.    , , 
notice  in  writing  to  oveitseer  of,  to  removfe  obstruc- 
tions, whether  provable  by  pai-ol,  without  ac- 
counting for  notice,  546. 
HISTORY; 
general,  fow  far  admissible,  298-301. 
effect  of,  as  evidence,  299,  300. 
inadmissible  as  to  private  rights,"  or^Jparticular 
custom,  299. 

or  boundaries  of  parishes,  300. 
admissible  to  show  political  situation  of  foreign 
country,  with  a  view  to  the  authenticity  of  a 
record  of  such  country,  299,  300. 
of  a  particular  town  or  city,  inadniiBBible,  when, 

299-301. 
not  admissible,  to  prove  receiit  facts,  299,  301. 
not  admissible,  if  author  living,  when,  299,  301. 
HOLLAND, 

law  of.  with  respect  to  foreign  judginents,  208. 
HUSBAND  AND  WIFE.     See  Infrod  Chap,  and 
same  title.  Vol.  I.    And  see  titles  Marriage,  Di- 
vorce. 

judgment  against  wife,  no  bar  to  suit  agalnst.hns- 
band,  when,  114. 

against  husband  and  wife,  no  bar  to  suit  against 
nusband,  when,  112. 
award  pursuant  to  submission  by  wife,  not  bind- 
ing on  husband,  408. 
submission  by  husband  as  to  wife's  real  estate, 

effects  of,  as  against  her,  408. 
deed  of  gift  to  wife,  delivered  to  husband,  valid, 

660. 
I. 
IDENTITY, 
how  proved  generally,  605,  507. 
identity  of  name,  when  Bufflcient,r508. 
signature  of  letter,  508. 
acceptance  of  bill  of  exchange,  S08. 
where  identity  of  name  not  simcient,  509. 
same  rule  as  actions  ex  delicto,  509. 
in  criminal  proceedings,  510. 
of  defendant  in  chancery,  how  proved,  382. 
of  writer,  when  necessary  to  confirm  proof  of 

handwriting,  605,  607,  602. 
of  person  or  thing  in  written  instrument,  when 
extrinsic  evidence  admissible  to  explain,  711 
et  seg.    And  see  title  Parol  Evidence. 
of  party  executing  instrument,  when  necessary  to 
be  proved,  606,  607. 

presumed  from  identify  of  name,  when,  606,  607. 
that  party  executing  is  the  attesting  witness, 

not  presumed  from  identity  of  name,  498. 
directory,  whether  evidence  on  question  of,  309. 
of  correspondent,  as  party  executing  instrument, 
when  to  be  shown,  699. 
presumed,  when,  699. 
ILL15GALITY.    See  title  Comideratim,  in  this  and 

in  Vol.  I. 
ILLEGITIMACY.    See  titles  Legitinmcy,  Bastardy, 

Vol.  L 
ILLNESS, 

nf  attesting  witness,  effect  of,  499. 
IMPBACHlfENT, 
examination  of  a  witnes,  with  a  view  to,  899,  902, 

908. 
latitude  of  cross-examination,  903,  904. 
contradiction  not  allowed  on  collateral  questions. 

903 
allowed  to  show  feeling,  904. 
of  witness,  general  character,  965-958. 
by  proof  of  contradictory  statements,  958,  975- 
previous  inquiry  as  to,  969-962.  981. 

cross  examining  as  to,  962. 

as  to  written  statomentB,  962-969. 
what  statements  material,  970. 
^^'here  contradiction  allowed,  903,  970. 
where  and  where  not,  972,  975-981. 
revengeful  language,  971. 
of  one's  own  witness,  981. 
not  by  general  evidence,  932. 
may  prove  facts  otherwise,  9S2-984. 
quere,  aa  to  contrary  statements,  986-996.    See 

INCOMPETENCY.     See  titles   Competency,   WU- 
ness,  and  Vols.  I  and  III. 
of  attesting  witness,  effect  of,  499,  493. 
party  cannot  object  to  the  Incompetency  of  his 

own  witness,  906. 
must  be  proved  by  party  objecting,  873. 
objection  wUen  nnd  how  to  be  taken.  sr!9,et  mq. 
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INDENTURE.    See  title  Apprentice. 
of  apprenticeship,  what  sufflci^nt  inquiry  for,  to 

admit  secpndary  evidence,  556. 
proper  custody  ot,  B56,  557. 
INDICTMENT.    See  titles  AcquUtai,  Conviction. 
allegatloa  of  indictment  found,  how  proved,  348. 
copy  of,  not  to  he  had  hy  defendant  without  order 
of  court,  when,  305,  308.    See  title  Inspection. 
INDORSBMENT.    See  title  Hearsay.  Vol.  I. 
parol  evidence  to  add  to  or  explain,  admissible, 

when,  670,  671. 
usage  admissihle  to  affect  terms  of,  when,  738. 
local  usage  not  admissihle  to  vary  general  rule  of 
commercial  law,  728. 
INFAMY.    See  title  Conviction. 
effect  of  conviction  hy  foreign  court,  or  court  of 

another  state,  181, 183-191,  942,  045. 
rule  as  so  conviction  abroad,  181, 183-191,  9i%. 
proof  of  judgment  necessary,  347,  318.    See  title 

Conviction. 
rule  as  to  conviction  abroad,  183-191,  942,  945. 
witness's  testimony  admitting  conviction,  does 
not  disqnalify. 
how  far  credit  affected  thereby,  .181, 183,  942. 
INPEEIOE  COUBT.  See  titles  Judgments,  Decrees, 

£c. 
'judgment  of,  how  far  conclusive,  104, 105,  et  se(f. 
andproceedings  of,liow  proved,  386, 387.    See  title 

Hearsay  vi,  vol.  I. 
what  courts  so  regarded,  105-108. 
superior  court  regarded  such,  in  the  exercise  of 
summary  powers,  when,  105. 
Judgment  or  decision  of, 
admissibility  and  effect,  same  as  in  respect  to 
judgments,  &c„  of  superior  courts,  105,  et  seg. 
distinction  between  judgments  of  superior  and 

inferior  courts.  106. 
judgment  of,  not  assailable  collaterally,  100-100. 
nonsuit,  effect  of,  109. 

withdrawal,  110. 
where  merits  not  involved,  110. 
in  criminal  cases,  111,  112. 
matter  must  be  identical,  112-114, 115. 
on  the  same  issue  in  substance,  118, 114. 
summary  proceedings,  114, 115. 
effect  of  an  appeal,  115. 
matters  litigated  on  defense,  116-119. 
splitting  up  demands,  119-122. 
criminal  cases,  122, 123. 
effect  of  judgment,  though  not  pleaded,  123. 
that  the  issue  must  be  same,  123, 124. 

parol  proof  to  show,  124. 
privies  and  strangers,  rule  as  to,  124-128, 141. 
judgment  in  proof  of  rem  ipsarn,  138-131. 
against  vendees,  warrantees,  &c.,  131-134. 
against  strangers  on  question  of  title,  134. 
want  of  jurisdiction,  106, 136-139. 
process  not  served,  136, 145, 146. 
when  judgment  may  be  assailed  collaterally,  139. 

140. 
when  officer  protected,  139, 140, 150-165. 
1,  jurisdiction   with  respect  to  subject  matter, 

141-144. 
2,  with  respect  to  the  person,  144-146. 

service  of  process,  145, 146. 
8,  with  respect  to  process,  146-148. 

4,  mode  of  proceeding,  148. 

5,  with  respect  to  time  and  place,  148, 149. 

6,  with  respect  to  constitution  of  court.  140. 
protection  afforded  by  judgment,  &c.,  150. 

process  void  on  its  face,  152. 
subject  discussed,  163. 

presumptions^  156. 
recitals  and  their  effect,  157-159. 

facts  found,  159-165. 
record  not  conclusive,  165. 
judgment  by  default,  167. 
of  reversal,  168. 
order  of  removal.  168, 169. 
proceedings  and  judgment  of,  how  proved,  .580-100. 
conclusiveness  of  judgment,  387, 389. 
what  proved,  as  such,  and  how,  390,  391. 
justice's  judgment  before  himself,  391,  302. 
elsewhere,  392. 
by  transcript,  392,  393,  396. 
may  be  proved  by  his  own  oath,  393. 
how  proved,  where  justice  is  dead,  insane  or 
absent.  394. 
by  secondary  evidence,  395. 
docket,  record,  394,  396. 
proof  and  effect  of,  396-3.98, 


INFERIOR  COXiWt—amtinimd. 
form  of  proof,  443,  444. 
minute^  of  quarter  sessions,  39S. 
ecclesiastical  sentences,  proof  of,  399. 
insolvent  court,  proof  of  proceedings  of,  399,  400. 
inquisition  in,  414. 
rule  of  court,  514. 
depositions  before  magistrate,  415,  416. 
jurisdiction  not  presumed,  137, 156. 
regularity  presumed    after  jurisdiction    shown, 

15B. 
rule  on  certiorari,  appeal,  &c.,  137-139. 
examinable,  how  far, 
directly,  as  on  certiorari,  appeal,  &c.,  137-139. 
collaterally,  not  assailable  for  mere  ?rror,  &c., 

137-166. 

but  may  be  for  want  of  jurisdiction,  137,  et  seg. 

want  of  in  respect  to  subject  matter,  141 ,  et  seg. 

in  respect  to  mode  of  constituting  court, 

and  the  qualification  of  its  members,  148, 

149,  et  seg. 

in  respect  to  time  and  place  of  holding  court, 

&c.,  1,48,  etseg. 
in  respect  to  other  matters,  148, 149. 
consequences  of  want  of,  in  respect  to  parties 

and  others,  149,  et  seg. 
consent  confers  jurisdiction,  when,  164. 
appearance  confers  jurisdiction,  when,  164. 
proceedings  of,  should  appear  by  writing,  155, 

156. 
when  valid,  though  not  in  writing,  155, 166,  389, 

390. 
presumed  in  writing,  when,  895. 
valid,  though  informal  84, 155. 
proof  of, 
jurisdiction  must  be  proved,  156. 
recitals  in  proceedings,  how  far   evidence  of 

jurisdictional  and  other  facts,  157, 389. 
entries  in  books,  &c.,  evidence,  389,  390. 
entries  must  be  official,  890. 
court  held  by  justice  of  the  peace.    See  title  jTis- 

tices'  Court. 
court  martial.    See  title  Court  Martial. 
court  baron.    See  title  Court  Baron. 
court  of  special  sessions  or  inferior  criminal  court. 

See  title  Judgmerds,  Decrees,  Sc. 
decisions  in  various  summary  proceedings.    See 

titles  Judgments,  Decrees,  &c. 
of  another  state,  proceedings  in,  how  authenti- 
cated, 417,  420,  et  seg.    And  see  titles  Justices'' 
Court,  Judgments,  Decrees,  Sc. 
INFORMATION, 
before  magistrate  in  criminal  cases,  when  admis- 
sible in  evidence,  220,  et  seg.    See  title  Deposi- 
tions. 
when  presumed  to  be  lost,  555. 
INFORMER.    See  Vol.  I. 
INQUEST, 

coroner's,  how  far  admissible  in  civil  cases,  51. 
INQUIRIES, 
what  sufficient  to  account  for  absence  of  attest- 
ing witness,  493,  498,  et  seg. 
after  missing  document,  559,  et  seg. 
INQUISITION, 
admissibility  and  effect  of,  262. 
nature  of,  262. 

partakes  of  judicial  character,  262. 
domesday-book,  263. 

•uses  of,  263. 
l)Ost  mortem,  nature  of,  263. 
evidence  in  matters,  of  pedigree,  201.    And  see 

title  Hearsay,  YoL  I. 
irregular,  inadmissible,  204. 
where  several, admissible  though  contradictory, 

264. 
not  conclusive,  265. 
heralds'  visitation,  265. 
by  warrant  of  Court  of  Exchequer,  267. 
by  order  of  House  of  Commons,  267. 
by  sheriff,  as  to  property,  not  admissible,  iiJT. 
by  coroner,  not  conclusive,  268. 
judgment  on  gno  warranto,  268. 
surveys  of  ecclesiastieal  benefices,  269. 
valor  benefldorum,  269,  270. 
effect  of  ecclesiastical  inquisitions,  370. 
awards  under  statutes,  409,411. 
parliamentary  survey,  271. 
how  proved,  414. 
by  coroner,  223.  , 

by  jury  under  landlord  and  tenant  law,  effect  of. 

267. 
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INQUISITION— coniiMMedl. 
by  appraisers  under  turnpike  law,  267. 
of  lunacy,  evidence  of  lunacy  of  grantor  in  a 
deed.  266. 
finding  grantor  a  lunatic  prior  to  inquest, 

evidence  of  lunacy  during  that  time,  266. 
evidence  against  strangers,  266. 
not  evidence  of  lunacy  if  it  only  find  him 

"  incapable  of  managing  his  affairs,"  266. 
pHma  facie  evidence  only,  against  strangers, 

266. 
effect  of,  how  rebutted,  266. 
coti  elusive  in  favor  of  lunatic,  when,  266. 
by  sheriff's  or  constable's  jury,  on  question  of 
property,  267,  26S. 

■  not  conclusive  on  question  of  property,  267, 

268. 
finding  property  out  of  defendant,  entitles 

officer  to  Indemnity,  267,  268. 
duty  of  officer  on  indemnity  tendered,  267, 

268. 
finding  property  defendant's,  evidence  to 
show  oflicer  did  not  maliciously,  268. 
ancient,  may  be  read  without  producing  com- 
mission, 263. 
INSANITY.    See  titles  Coroner,  iMnacy. 
letter  of  guardianship,  on  ground  of,  evidence  of 
insanity  of  ward,  75.    Vol.  I.  p.  604.     See  titles 
Attesting  Witness,  and  Opinion,  Vol  I. 
INSOLVENT  DEBTOE'S  COURT, 
proceedings  in,  how  proved,  399,  400. 

nfsoLVErrr  discharge, 

discharge  or  certificate,  conclusive,  when,  95,  96, 
129, 145,  168,  261. 
jurisdiction  must  appear,  95,  96. 
acquired  by  papers    importing  jurisdictional 

facts,  158, 161. 
surrender  within  time,  to  be  shown,  when,  148. 
petition,  148, 161. 

insolvent's  residence  in  county,  148. 
notice  to  creditors,  146, 148. 
appearance  of  creditor  to  oppose,  will  not  confer 

jurisdiction,  164. 
creditor  receiving  dividend,  estopped  from  alleg- 
ing want  of  jurisdiction,  164. 
adjudication  as  to  jurisdictional  facts,  conclusive, 
when,  161. 
not  conclusive,  when,  145,  146. 
proof  of,  161,  261. 

recitals  and  statements  in  discharge  or  certificate, 
when  conclusive,  161,  261. 
not  conclu*5ive,  when,  145, 146. 
INSPECTION, 
of  document,  ordered  to  be  admitted.      See  Vol. 

I,  Introd.  Chap. 
I.  Of  public  writings,  304. 
records,  .304. 

1,  right  of  party  to  have  copy  of  proceedings 

against  him,  305. 
copy  of  indictment,  305. 
rule  of  the  judges  in  cases  of  felony,  305. 

remarks  upon,  305,  306. 
copy  produced  without  order.  306. 
in  cases  of  misdemeanor,  306,  307. 
depositions  under  excise  laws,  807. 
proceedings  of  superior  courts,  307. 
proceedings  of  inferior  jurisdictions,  308. 

2,  right  of  person  under  criminal  charges  to 

have  copies  and  inspection  of  depositions, 

808. 
inspection    of    dept)8itions    upon    criminal 

charge,  under  6  &  7  Wm.  IV,  c.  114,  309. 
copies,  309. 

application  for,  when  to  be  made,  309,  310. 
right  to  inspect  at  trial  without  fee,  309,  310. 

3,  right  to  inspect  public  books,  not  open  to 

general  inspection,  310. 
inspection  in  some  cases  directed  by  statute, 

310,  311. 
books  of  public  offices,  311. 

post-ofnce,  811 

custom-house,  311. 

East  India  Company,  311. 

Bank  of  England,  811. 

lottery  books,  311,  312.  ' 

hooka  relating   to  private  trauauctions, 

313. 
bishops'  register,  312. 
muniments  of  chapter,  312. 
rolls  of  manor  courts,  312. 

right  of  inspection,  how  limited,  31'2. 


INSPECTION— conimwefi. 

general  rule,  312,  313, 

amount  of  interest  to  confer  right  to  inspect, 

312. 
corporation  books,  313-320. 
right  of  inspection,  how  limited,  314. 
members,  314,  320,  321. 
except  where  strangers  interested,  315. 
practice  formerly,  315. 
parochial  registers,  316. 
other  parish  books,  316. 
right  of  inspection  limited,  316,  317. 
right  of  parishioners,  317. 
extent  of  interest  in  public  matters,  318. 

4,  when  inspection  not  compelled,  318. 

when  exposing  party  to  criminal  cliarge,  318. 
qvo    warranto    not    considered    criminal 
charge,  319. 

5,  mode  of  obtaining  inspection,  319. 
in  what  stage  of  proceedings,  330. 
where  no  action  pending,  320. 

as  to  court  rolls,  321. 
II.  Of  private  writings,  321.     And  see  Vol.  I. 
Introd,  Chap. 
power  of  compelling  production,  322,  323. 
general  rule  at  law  as  to  inspection,  323. 
suit  must  be  pending,  323. 
documents  produced  on  former  trial,  323. 
staying  proceedings,  323. 
to  whom  inspection  may  be  given,  324. 
when  instrument  the  property  of  both  par- 
ties, and  the  foundation  of  the  action  or 
defense,  324. 
when  instrument  the  property  of  both  parties, 

and  required  as  evidence,  324,  325. 
party  must  hold  as  trustee,  326. 
where  counterpart  lost,  326. 
sufficient  if  party  has  legal  interest  in  docu- 
ment, 326. 
absence  of  interest,  327. 
instrument  in  the  hands  of  one  who  obtained 

it  from  a  party,  327. 
independent  possession  by  third  party,  338. 
document  surreptitiously  obtained,  32S. 
power  to  grant  inspection  discretionary,  328. 
required  for  plea  in  abatement,  refiised,  329. 

so  where  it  would  lay  open  defense,  329. 
sought  on  suggestion  of  forgery,  formerly  re- 
fused, 330. 
allowed  in  modern  cases,  330. 
when  not  compelled,  331. 
production  for  purpose  of  stamping,  331. 
directed  by  statute,  332. 
practice  in  New  York,  332-335. 
policies  of  insurance,  332. 
annuity  deeds,  .335. 
how  production  enforced,  336. 

attachment,  336. 
excuse  for  non-production,  3.36. 
of  ancient  writings,  when  allowed  to  ascertain 

genuineness^  618,  619. 
of  indictment  in  cases  of  felony  or  misdemeanor, 

305,  306. 
how  obtained,  305,  306,  .309. 
of  justice's  proceedings,  308. 
of  bishop's  registry  of  presentation,  311,  312. 
of  parish  books  when  granted,  313. 
of  books  of  a  bank.  313. 
inspection,  how  obtained,  315.  330,  331. 
of  private  writings.      See   title   Prodvction    qf 
Writings. 
INSPECTOR, 
of  leather,  mark  or  certificate  of,  not  conclusive 

as  to  quality,  258. 
of  ashes,  certificate  of,  how  far  evidence,  2S5,  2.56. 
not  evidence  as  to  title,  255,  266. 
INSPEXIMUS, 
what,  .344. 

of  record  under  seal,  844-346. 
INSTRUMENTS  LOST. 

proof  of,  532  et  seg. 
INSURANCE.    See  title  Policy  of  Jhsuranee,  and 
Vols.  I  &  III. 
lists  of  Lloyd's,  evidence  of  knowledge  by  insurers, 
when,  288. 

evidence  of  knowledge  by  insured,  when,  28S. 
INTENTION, 
declarations  of  testator,  when  admissible  as  to. 

See  title  Parol  Evidence. 
of  party  in  written  instrument,  how  to  bo  ascer- 
tained, 632,  633. 
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INTEREST, 

in  the  matter  in  issue  either  party  to  action,  or  as 

person  in  whose  immediate  behalf  action  is 

Drought  or  defended,  no  longer  renders  witness 

incompetent.    See  Inlrod.  Chap.  Vol.  I. 

declarations  against,  when  admissible.    See  title 

Hearsay  v,  vol.  I. 
effect  of  party  claiming,  under  instrument  pro- 
duced, 486.    See  title  Writing  (private). 
objection  to  witness's  competency  on  the  ground 

of,  872.    See  Interest,  Vol.  HI. 
how  and  when  taken,  873-876. 
rule  as  to  knowledge  acquired  after  interest,  938. 

before  interest,  ^2,  938. 
wben  attesting  witness  Interested, 

acquiring  interest  iu  good  faith,  490-492. 
effect  of  giving  witness  an  interest,  490, 493. 
INTEEPraiTER, 
when  witness  must  give  testimony  through,  883. 
in  the  case  of  a  deaf  and  dumb  person,  883. 
form  of  an  oath  to,  872. 
INTERROGATORIES, 
depositions  under,  in  chancery,  how  proved,  382- 

38S. 
for  examination  of  witness  abroad  (under  1  "Wm. 

IV,  c.  22),  852  et  seq. 
to  be  proved,  to  let  in  deposition,  when,  384. 

on  a  charge  of  peijury,  384 
to  witness  on  attachment  for  disobeying  subpoena, 

809. 
ISStTE, 
granted  by  court  of  equity, 
what  papers  to  be  read  on,  210,  353,  354,  385. 
whether  office  copies  admissible,  353,  364,  358, 

385. 
ISSUE  ROLL, 
not  evidence  of  nolle  prosequi,  355. 

J. 

JOINT  DEBTOR, 
judgment  against,  when  a  bar  to  further  suit,  63, 

134. 
JOINT  -WRONGDOERS, 

judgment  against  one  of,  its  effect,  63, 134. 
JODRNALS, 
of  houses  of  parliament,  nature  of,  274,  275. 
how  far  admissible  in  evidence  of  proceedings  of 

house,  274,  275. 
of  House  of  Lords,  often  in  nature  of  record,  275. 
how  proved,  357. 

by  examined  copy,  444. 
of  Congress,  how  proved,  274. 
congressional  documents,  436. 
of  state  senate,  274,  275. 
JUDGE.    See  title  Order. 
JUDGMENT-BOOK, 

not  evidence  of  judgment,  355. 
JUDGMENT  PAPER, 

not  evidence  of  judgment,  365. 
JUDGMENT  OF  COLONIAL  COURT, 

how  proved.  416. 
JUDGMENTS,  DECREES,  &c.    See  titles  Decree, 
Record,  Sentence,  Default,  in  this  and  Vol.  I. 
effect  of,  as  evidence, 
I.  Of  superior  courts, 
conclusive  of  fact  recorded,  2. 
not  conclusive  on  immaterial  averments,  2. 
how  used,  3. 

to  prove  fact  of  judgment,  3. 
effect  of,  3,  4. 
distinction  between  judgments  of  courts  of 

exclusive  and  concurrent  jurisdiction,  4. 
judgments  in  rem,  6. 

1,  of  the  admissibility  and  effect  of  verdicts 

and  judgments    with  reference   to    the 
parties,  6, 184-184. 
what  parties  bound  by,  6,  7. 
principle  of  the  rule,  7, 8. 
proceedings  between  strangers,  7-9, 10. 
rule  with  ,  reference  to  real  and  nominal 
parties,  10. 
for  injury  to  a  fishery,  10. 
as  to  judgment  in  ejectment,  11. 
replevin,  11. 
where  the  parties  are  the  same,  but  not 

suing  in  sarrte  right,  11. 
where  record  used    to   prove    amount   of 
damages,  12. 

2,  of  the  admissibility  and  effect  of  verdicts 

and  judgments  with  reference  to  parties 
claiming  in  privity,  12. 


JUDGMENTS,  DECREES,  &c.~iim,tinuai. 
privies  in  blood,  13. 

in  law,  13. 
judgment  of  ouster,  14. 

in  estate,  14, 15. 
judgments  and  verdicts  when  evidence  for 

or  against,  14, 15. 
verdict  used  by  one  who  was  witness  in 

former  suit,  15, 16. 
admissible  for  those  under  whom  parties 

claim,  16. 
where  parties  in  former  suit,  different,  17. 
award,  17. 
verdicts  evidence  of  reputation,  17. 

3.  of  the  admissibility  and  eft'ect  of  verdicts 

and  judgments  with  reference  to  the  mat- 
ters in  controversy,  17. 
judgments  must  be  on  the  same  matter  in 

question,  17-19,  20. 
action  for  several  distinct  causes,  no  proof 

offered  as  to  some,  19-22. 
parol  evidence  received  in  aid  of  record,  21, 

22. 
submissions  to  arbitration,  23,  24. 
when  demand  indivisible,  25,  26. 
where  cause  of  action  determined,  23. 

estoppel,  26. 
test  of  cause  of  action  being  the  same,  27, 

28. 
former  recovery  in  different  form  of  action, 

when  a  bar  to  second  action,  27,  28. 
exceptions,  39,  30. 
verdict   for  defendant  when   not  bar  to 

second  action,  33. 
proof  of  subject  matter  being  the  same, 
83,  34. 
discontinuance,  &c.,  33-34. 
former  judgment  pleaded  in  bar,  when  con- 
clusive, 34,  35. 
operate  as  estoppel,  35. 
if  not  so  pleaded,  not  conclusive  against 

defendant  as  evidence,  36-46. 
rule  in  New  York,  40,  45. 
judgment  not  evidence  as  to  collateral  mat- 
ters, 47. 
stranger  may  dispute  judgment  as  fraudu- 
lent, 47. 
party  to  fraudulent  judgment  cannot  dis- 
pute it,  47. 
eecus  as  to  innocent  party,  47,  48. 

4,  of  the  rule  as  to  verdicts  and  judgments  in 
prosecutions,  considered  with  reference  to 
the  parties,  48,  49. 

conviction  of  principal,  whether  evidence 

against  accessory,  49,  50. 
verdicts  in  criminal  cases,  how  far  evidence 
in  civil  suits,  50. 
sentence  for  fornication,  51. 
conviction  for  forgery,  51. 
coroner's  inquest  in  question  of  sanitv, 

61. 
verdict  on  plea  of  guilty,  64. 
what  fact  judgment  proves,  53-54. 
conviction  on  matter  of  public  interest,  55. 
of  parish  for  non-repair  of  road,  55. 
where  several  districts,  55. 
acquittal  on  matter  of  public  interest,  65. 
plea  of  autrefois  acquit,  56. 
as  to  distinct  felonies,  66. 
felony  and  attempt  to  commit  felony,  66. 
where  minor  offense  included  in  charge, 

?6. 
murder  and  manslaughter,  E6,  58. 
principal  in  second  degree  and  accessory 

before  fact,  57,  68. 
7  <fc  S  Geo.  rV.,  c.  59,  §  53;  on  indict- 
ment for  misdemeanor  in  obtaining 
goods,  there  may  be  conviction  though 
larceny  proved,  57,  58. 
acquittal  for  larceny  no  bar  to  indict- 
ment for  obtaining,  57, 58. 
II.  Of  the  admissibility  and  effect  of  proceeding* 
in  chancery,  60. 
decree,  60-66. 

when  evidence  between  other  parties,  66. 
bill,  67. 

demurrer,  plea,  depositions,  67,  68-72. 
in  chancery,  68-74. 
III.  Of  the  admissibility  and  effect  of  sentences 
of  ecclesiastical  courts,  73,  74. 
where  status  conferred  by  sentence,  74. 
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JUDGMENTS,  DECREES,  &.c.-c(mtimed. 
probate— letters  of  administration,  75. 
probate  not  to  be  disputed,  75-84. 
where  probate  afterwards  set  aside,  76. 
proof  of  probate  being  forged,  76,  85. 
settling  an  account,  81-85. 
sentence  of  being  next  of  kin.  85. 
Heiitcnces  as  to  marriage,  90. 
divorce,  91. 
between  what  parties  evidence,  90,  91. 
when  conclusive,  91. 
sentence    affirming  marriage,   admitted 

ngainst  stranger,  91,  92. 
sentence  of  eKCommunication  for  iucon- 
tinency  not  admissible -against  stran- 
gers, 91. 
legality  of  marriage— bishop's  certificate, 

91. 
sentence  not  evidence  as  to  collateral  matters, 

91. 
sentence  in  jactitation  suit,  09. 
not  conclusive  on  charge  of  bigamy,  93. 
letters  of  administration,   not   evidence   of 
collateral  matters,  or  by  way  of  inference, 

93. 
not  evidence  of  intestate's  death,  93. 
probate  not  conclusive  of  validity  of  will,  93, 

94. 
between  what  parties  sentence  is  evidence,  93. 
when  sentence,  evidence  'in  crimiual  cases,  93, 

94. 
probate  conclusive  of  title  of  executor  in  cri- 
minal cases,  94. 
sentence  may  be  impeached  for  fraud,  95-98, 

99. 

IV.  Of  judgments  of  courts  of  admiralty,  &c., 

99. 
judgments  of  courts  of  exclusive  jurisdiction 

conclusive,  99, 
of  Court  of  Admiralty  on  questions  of  prize, 

99. 
of  condemnation  in  the  Exchequer,  99. 
not  evidence  on  collateral  matters,  100. 
conviction  for  penalties  not  admiesible,  100, 
acquittal,  seem  conclusive,  as  to  illegality  of 
seizure.  100. 
judgment  of  commissioners  of  excise,  101. 
of  commissioners  under  statute,  101. 
sentence  of  visitors  of  college,  101. 

■when  may  be  impeached,  103. 
sentence  of  trustees,  102. 
of  courts  martial,  103. 
of  officer  giving  deed,  102. 
decision  of  arbitrators,  103. 
judgment  not  examinable  in  actloa  against 
judge,  103. 
where  the  fact  essential  to  confer  jurisdic- 
tion is  adjudged,  104. 
fact  recited  in  conviction  of  justices,  104. 
in  order,  104. 

V.  Of  the  admis^bility  and  effect  of  judgments 
of  inferior  courts,  105. 

whether  conclusive,  105-136. 
when  examinable,  136. 
where  due  notice  not  given,  136. 
when  process  not  duly  served,  136-165. 
record  not  conclusive  as  to  jurisdiction,  165. 
alteration  of  record,  165. 
to  what  extent  judgment  examinable,  165, 

166. 
judgment  by  default,  166. 
judgment  of  quarter  sesaions,  167. 
discharging  order  of  removal,  how  far  con- 
clusive in  questions  of  settlement,  167. 
judgment  of  reversal,  efl'ect  of  as  to  appel- 
lant parish,  167. 
as  to  removing  parish,  168. 
(juashiug  of  order  generally,  elfect  of,  as  to 

appellant  parish,  168. 
how  far  conclusive,  HiH. 
eft'oct  of  as  between  several  townships  of  a 

parish,  168, 169. 
\vnen  not  conclusive,  169. 
order  apportioning  highway,  169. 
iiow  proved.    Sec  titles  Record  and  InfeH&r 
Court. 
\l.  Of  the  admissibility  and  effect  of  ^proceed- 
ings in  foreign  courts,  169. 
judgments  in  reniy  169. 
as  to  realty,  169, 170. 
as  to  personalty,  170. 


JUDGMENTS,  DECEEES,  &c.~-continued. 
on  questions  of  intestacy,  170. 
iudgments  in  rem  in  foreign  admiralty  courtB, 

170,  171. 
when  conclu^ivfe  171, 172. 
upon  wh-om  conaiisive,  173. 
how  far  conclusive,  174. 
when  not  conclusive,  175. 
when  grounds  set  forth  do  not  warrant 

sentence,  175. 
when  sentence  does  not  decide  question 

oj  property,  175. 
when  statements  of  grounds  ambiguous, 

176. 
wben  court  not  duly  constituted,  176. 
jurisdiction  of  such  court,  177. 
sentences    concerning   marriages,   &c.,    178, 

180. 
sentence  of  divorce,  180. 
sentence  in  criminal  cases,  180. 
effect  of  foreign  judgment  wlien  sued  upon, 

181. 
how  far  considered  conclusive,  181,  et  seq. 
Irish  judgment  whether  examinable,  192. 
colonial  judgment,  192, 
substance  of  the  judgment  to  be  considered, 
how  proved,  416,  417. 
foreign  judgment   when  not  conclusive   in 
country  where  pronounced,  193. 
impeachable  for  error  on  its  face,  193. 
for  palpable  mistake  in  law,  193. 
for  fraud,  or  want  of  jurisdiction,  193, 195. 

or  for  reversal,  195. 
when  unjust  on  its  face,  193. 
where  it  appears  defendant  has  not  beeu 
summoned,  194, 
plea  of  non-service  of  summons  not  suffi- 
cient, 203. 
absence  of  party  from  the  country,  when 
sued,  204. 
judgment  by  default,  205. 
where  sum  in  foreign  decree  left  indefinite, 

205. 
how  far  defendant,  sued  on  judgment,  may 

enter  into  original  merits,  205,  306. 
foreign  judgment,  when  collaterally  in  ques- 
tion, cannot  be  disputed,  307. 
in  covenant,  for  recovery  of  partnership 
debts,  decree  for  recoveiy  of  a  debt,  con- 
clusive against  defendant,  a  party  to  the 
foreign  suit,  207. 
acceptor  of  bill,  discharged  by  foreign 
sentence,  sued  on  same  bill  nere,  207. 
practice  of  nations  as  to  the  effect  of  foreign 
judgments,  208. 
Americai308. 
France— Holland,  308. 
how  proved,  416. 

exemplification,  416,  417. 
not  admiesible  against  strangers  to  the  suit,  4-7, 

et  se^. 
admissible  against  privies,  13-14, 124. 

who  are  not  such,  14, 15. 
effect  of,  against  tenant  for  life,  15. 
af'ainat  assignor  or  mortgasor,  15,  29. 
wnere  there  are  mutual  deaungs,  29. 
or  cross  demands,  80,  31. 
when  not  conclusive  as  to  jurisdiction,  20,  156, 
tt  seq. 
when  conclusive,  40, 104, 136, 158, 165. 
presumption  in  regard  to,  137-141,  156,  et  seq.. 

by  confession  or  on  demurrer,  effect  of,  43, 54, 1U9. 

not  involving  merits  of  action,  33-34. 

form  of  actions  not  material  in  question,  whether 
former  suit  is  a  bar,  37-83. 

whether  former  judgment  must  be  pleaded  as  a 
bar  to  render  It  such,  36-40,  43-47. 

for  mesne  profits,  effect  of,  42. 

must  be  pleaded  as  an  estoppel,  when,^  43-47. 

whether  verdict  iu  criminal  prosecutions,  is  ad- 
missible in  civil  actions,  2,^,  48, 

admissible  against  strangers,  when  and  for  what 
purpose,  53-54. 

to  show  an  election.,  63-^4. 128. 

what  parties  may  irapeacli  for  fraud,  95,  ft  ^&q. 
acting  under  in  good  faith,  protected,  96. 

of  a  court  of  concurrent  jurisoiction,  108. 

may  be  explained  aliunde^  how  far,  134. 

followed  by  satisfaction^  against  principal,  dis- 
charges surety,  184. 
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against  joint  debtors,  evidence  against  eacli  other, 

134. 

no  process  being  served  on  defendant,  judgment 
a  nullity,  136. 

of  inferior  court  finding  facta  conferring  jurisdic- 
tion, eflFect  of,  158,  ei  seq. 

of  foreign  court,  concerning  marriages,  &c.,  178, 
et  seq. 

whether  It  may  be  impeached  for  fl:aad,  138. 
may  be  for  want  of  jurisdiction,  188. 

loreign  judgments  considered— 
1.  With  reference  to  the  constitution  of  court, 

105. 
i.  As  to  compliance  with  local  law,  195-197, 

ao7. 

S.  As  to  jurisdiction  under  international  law, 

197-203. 
against  foreign  corporations,  204. 
constructive  service  of  process  in  foreign  state, 
199,  200,  207. 
proof  of  judgments  of  inferior  courts,  887-389,  390, 
et  seq. 
eSflct  of  as  evidence,  387,  et  seq. 
against  a  deceased  person,  163. 
of  justices*  courts,  and  other  inferior   courts 

proof  of,  390-398. 
foreign  decree,  how  proved,  399. 
entered  in  vacation,  149,  389. 
decree  of  privy  council,  proof  of,  195, 
must  be  produced  to  exclude  witness,  on  ground 
of  infamy  of  character,  349. 
to  enable  party  or  officer  to  attack  sale,  for  fraud 

against  creditors,  131,  368-366. 
to  prove  allegation  of  discontinuance  of  suit, 

369. 
not  to  prove  that  a  trial  was  had,  361,  362. 
not  to  prove  amount  recovered,  in  action  for 

indemnity,  361,  862. 
whether  necessary  to  sustain  plea  of  autre  fois 
convict  or  acqmt.  111,  112,  348. 
admissibility  and  effect  of, 
must  be  relevant,  123, 124. 
eflFect  the  same,  whether  pleaded  or  used  as 
evidence  merely,  86, 123, 124. 
to  show  res  judicatoe, 
rule  as  to,  embraces  all  judicial  decisions  by 
persons  authorized,  19,  20. 
extends  to  decisions  of  inferior  as  well  as 
superior  courts,  19,  20,  86-40, 187,  387. 
I.  Oonsictered  with  rejference  to  parties, 
parties  to  be  identical,  how  far,  7-13, 124-134. 
rule  in  chancery,  62-66. 
who  treated  as  same  parties.  6-130,  131. 
parties  really  same,  but  nominally  different, 

10. 
noriiinally  same,  but  really  different,  126. 
who  real  party,  may  be  shown  aliunde, 
when,  125-127. 

oral  evidence  admissible,  how  far,  125. 
admissibility  and  effect  of,  in  respect  to  priv- 
ies, 7,8,  )3, 14, 124-131. 
not  evidence  against  stranger,  7, 124. 
rule  in  chancery,  62,  63. 
rule  as  to  one  who  might  have  been  heard,  9. 
one  who  might  have  come  iu  and  inter- 
pleaded, 131, 182. 

one  who  agreed  to  be  bound,  8. 
against  principal,  how  far  to  affect  surety, 
4,  8,  9,  126, 181. 
surety  of  administrator,  133. 
special  bail,  181. 
against  one  entitled  to  recover  over,  how 
fir  to  affect  Indemnitor,  warrantor,  &c., 
8,  9, 131. 
vendee  and  vendor,  8, 182. 
assignee  and  assignor,  8, 10, 132. 
Indorsee  and  indorser,  9. 
constable,  sheriff,  &c.,  and  indemnitor,  9, 

131. 
sheriff  and  deputy,  52. 131. 
sheriff  and  sureties  of  deputy,  125, 131. 
sheriff  and  sureties  in  bond  for  limits,  53, 
181, 132. 
officer  and  debtor  escaping,  62,  63. 
sheriff  and  county,  62,  63. 
principal  and  agent,  182. 
notice  to  one  answerable  over,  effect  of,  8, 
131, 132. 
whether  notified  or  not,  may  be  shown 
aliunde,  131, 182. 


JUDGMENTS,  DECREES,  &o.—con,tiniKd. 

assignee  not  barred  by  judgment  obtained 
without  his  privity  in  assignor's  name,  124, 

125. 
may  maintain    second   suit  in   assignor's 
name,  125. . 
party  not  barred  by  judgment  fraudulently  ob- 
tained in  bis  name,  126. 
infants  and  married  women  bound,  126. 
right  of  dower  not  barred  by  foreclosure,  120. 

adverse  titles  not  affected,  126. 
state  not  barred  by  suit  fraudulently  institu- 
ted, to  screen  offender,  when,  115. 125. 
evidence  against  one  justifying  under  party, 

when,'  9. 
not  evidence  for  one  not  bound  by,  9,  63, 126. 
especially  not,  for  one  a  witness  in  first  suit, 

9, 126. 
rule  in  chancery,  63. 

against  wife,  no  bar  to  suit  against  husband, 

114. 
against  husband  and  wife,  no  bar  to  suit 

against  husband,  when,  112. 
defendant  as  to  whom  judgment  is  void, 

shall  not  use  it,  134. 
admissible  for  one  not  a  party  to  show  bar 
by  actual  satisfaction,  when,  62, 134. 
to  show  bar  by  election  of  parties,  114. 
to  show  bar  by  merger,  when,  52, 114. 
nnsatisfled,  no  bar  as  against  others,  when, 

52, 134. 
no  bar  to  suit  against  joint  wrongdoer,  52, 

134. 
against  principal,  no  bar  as  to  surety,  4, 

134. 

rule  as  to  joint  contractors,  62, 134. 

as  to  joint  and  several  contractors,  134. 

as  to  persons  severally  bat  not  jointly 

liable  for  tort,  52, 127, 128. 

strict  identity  of  parties  not  always  requisite, 

10,11. 
evidence  between  others,  where  reputation 
admissible,  when,  13. 
II.  Considered  with  r^erence  to  subject  matter. 
must  relate  to  same  subject  matter,  18,  et  seq., 

112. 

conclusive  on  all  matters  within  isFue,  24,  46. 

rule  as  to  matters  excluded  by  issue,  20,  21, 

111,  112,  887. 

conclusive  on  point  essential  to  first  finding, 

112,  46. 
conclusive  if  demand  submitted,  though  dis- 
allowed, when,  24  119-121,  387. 
disallowed  for  want  of  proof,  24. 119, 121. 
not  a  bar,  if  demand  not  due  at  first  suit, 

24,387. 

otherwise,  If  due  though  rejected  as  not 

due,  119-121,  387. 

not  a  bar,  if  right  to  sue  not  perfected  at 

first  suit,  24,  25. 

notice  not  having  been  given  them  but 

given  after,  24,  25,  887. 
otherwise,  if  notice  given,  and  party  neg- 
lected to  prove  it,  887. 
whether  barred,  if  offered  and  improperly 
rejected,  24,  25, 119-122^  387. 
conclusive  as  to  jurisdictional  facts,  when, 

129-131,  141,  142,  338. 
conclusive,  though  object  of  suits  not  identi- 
cal, 18,  21. 
and  though  form  of  action  different,  27.  28, 

il5. 
judgme>it   in    trespass,    bars    assumpsit, 
when,  27. 
bars  detinue,  when,  27. 
bars  trover,  when,  115, 
in  trespass  q.  c,  fr.,  bars  suit  for  mesne 

profits,  115. 
in  suit  for  mesne  profits,  no  bar  to  tres- 
pass for  injuiy  to  premises,  42. 
in  replevin  for  goods  distrained,  bars  suit 

for  excessive  distress,  115. 
in  case  for  excessive  distress,  bars  statute 
remedy  for  double  value  of  goods,  115. 
in  trover,  bars  other  suits,  \^en,  27,  28, 

116. 
tor  double  rent,  against  tenant  holding 

over,  bars  other  remedies,  when,  27. 
in  case,  bare  trespass,  &c.,  when,  28. 
in  case  for  harboring  apprentice,  bars  as- 
sumpsist  for  his  servlees,  116. 


872 


INDEX. 


JUDGMENTS,  DECREES,  &c.— continued. 

in  assampsist  for  his  eervices,  bars  case 

for  harboring  him,  115. 
in  covenant,  bars  action  for  fraud,  when, 

25. 
decree  in  equity,  concludes  at  law,  when, 

18,  29. 
judgment  at  law,  concludes  inequity,  when, 
18,  28, 118, 
conclusive,    though  pleadings  in  first    suit 

general,  when,  36,  40,  43. 
and  though  issue  in  first  suit,  embraced  other 

matters,  36-40,  43. 
conclusive  as  to  matter  of  defense  to  first  suit, 

when,  28-21. 
whether  brought  forward  there  or  not,  28-31. 
not  if  offered,  objected  to,  and  rejected,  when, 

119,  .387. 

rule  as  to  set-off  or  cross  claim,  29, 117, 118, 387. 

election  to  use  cross  claim  in  first  suit,  bars 

action  for  it,  120,  387. 

where  part  used,  whole  barred,  120. 

defense  at  law,  barred  in  equity,  when,  107, 

108,  118. 
in  ejectment,  conclusive,  when,  11, 15, 18.     See 

title  IHectinerU.,  in  this  and  in  Vol.  in. 
in  treapa  as  quare  daummf regit ^  conclusive  as  to 

title,  how  far,  46,  387. 
where   part  of  subject   matter  tried  or   sub- 
mited, 
if  indivisible,  whole  is  barred,  2.3-26, 119-121. 
otherwise,  if  offered,  objected  to,  and  re- 
jected, 24, 119-121,  387. 
what  indivisible,  26,  119-121. 
rule  as  to  claims  ex  delicto,  24,  25. 
trover,  24, 25,  27. 
trespass,  21. 
rule  as  to  claims  ex  contractu,  27-29, 119-123. 
omitting  to  interpose  a  set-qff,  117, 118. 
right  to  insist  upon,  118. 
entlTe  contract  to  pay  money,  28, 120. 
account,  all  due,  28,  et  seq.,  119-122. 
separate  receipts  of  money,  119. 
separate  payments,  119. 120 
separate  delivery  of  articles,  120, 121. 
contract  to  pay  by  installments,  25, 120. 
continuing  indemnity,  25, 120. 
rule  aa  to  damages  arising  since  first  suit, 
25,  27, 110, 120. 
as  to  damages  accrued  before,  butnot  con- 
sidered in  first  suit,  25,  28. 
decree  for  divorce,  bars  second  suit  for  ali- 
mony, 119. 
part  of  claim  used  by  way  of  defense,  bars 

action  for  residue,  120, 121. 
rule  as  to  penalties,  129, 150. 
as  to  crimes  or  misdemeanors.    See  titles 


if  subject  matter  divisible,  judgment  no 

bar  as  to  part  not  submitted,  23, 119-122. 

barred  by  suffering  general  verdict  to 

pass  on  whole  case,  when,  23, 119. 
if  submitted,  though  disallOAved,  23, 119, 
387. 
severance  of  subj  ect  matter  to  give  iuferior 
court  jurisdiction,  119, 120. 
not  conclusive  if  point  or  matter  not  identi- 
cal, when,  18, 112. 
decree  in  equity,  not  conclusive  at  law, 

when,  60-67, 118. 
judgment   at   law,   not  conclusive   in 

equity,  when,  18, 108, 109, 112, 118. 
in  action  as  to  realty,  no  bar  as  to  title 

since  acquired,  112, 118. 
in  writ  of  right,  no  bar  to  tenant's  claim 

of  easement,  112. 
for  damages  in  disseizin,  no  bar  to  claim 

for  prior  rent,  112. 
for  erecting  nuisance,  no  bar  to  suit  for 
its  continuance.  112. 
for  freedom,  concludes  only  as  to  services 

since  suit  commenced,  112. 
in  ejectment,  concludes  only  as  to  right  of 

possession  since  demise  laid,  15,  42. 
in  forcible  entry,  not  conclusive  in  eject- 
ment, 112.    See  title  JB^ectment, 
for  defendant,  on  original  demand,  no  bar 
to  suit  on  subsequent  promise,  when,  13, 

112. 
for  one  installment  due,  no  bar  to  suit  for 
installment  since  accruing,  25, 120. 
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for  one  breach  of  continuing  indemnity,  no 
bar  as  to  subsequent  breaches,  25, 120. 
not  a  bar,  unless  It  merges  demand  sued  on, 

114. 
judgment  on  collateral  secnrity,  no  bar  to 

suit  on  original  claim,  114, 134. 
judgment  not  merged  in  judgment,  114. 
other  examples,  114. 
not  a  bar  unless  judgment  on  the  merits,  when, 

32. 
rendered  because  of  defect  in  proceedings,  18. 
upon  demurrer,  33, 109. 
discontinuance,  33. 

withdrawal  of  part  or  whole,  25, 110, 119. 
retraxit,  83, 110. 
nonsuit,  32,  33, 109. 
reversal,  18, 109. 

because  right  to  sue  not  perfected  by  notice, 

32. 
a  bar,    if   notice  given,  but  proof  of  it 

omitted,  147, 148. 
because  demand  not  due,  110. 
a  bar,  if  really  due,  though  rejected%s  not 
due,  110. 
because  of  temporary  disability  of  plaintiff, 

32. 
dismissal  in  equity,  no  bar,  when,  18,  61-66. 
otherwise  if  on  the  merits,  61-66. 
rule  in  criminal  cases.  111.    And  see  titles 
AcQvMtal,  Conviction. 
on  nolle  prosequi,  no  bar,  110. 

otherwise  if  jury  impanneled,  110. 
dismissal  without  trial,  109, 110. 
re'raxit,  110. 
indictment  quashed,  110. 
on  demurrer,  109. 
plea  in  abatement,  110. 
discharge  of  prisoner,  through  sickness,  &c., 
of  juror, 
lUaess  of  prisoner  or  court,  110,  111. 
withdrawing  juror,  110. 
right  of  discharging  juror,  considered,  110, 

111. 

acquittal  through  defect  in  indictme'  t,  110, 

111,  113. 

because  of  variance,  no  bar,  when,  32, 110. 

111. 
when  a  bar.  111. 
to  prove  rem  if  mm, 
evidence  in   respect  to  strangers  as  well  as 
parties,  &c.,  49-54, 128. 
to  found  right  of  recovery  over,  8,  9,  64. 
effect  of,  where  notice  given  to  indemnitor, 
&c.,  8,  52,  53, 132. 
in  deraigninff  title,  53,  64, 128, 134,  363. 
judgment  for  plaintiff  in  replevin  changes 
title,  when,  27. 
in  trover,  when,  27,  134. 
in  trespass,  when,  53, 128, 134. 
in  action  for  goods  sold,  &c.,  134. 
decree  in  admiralty,  B3. 
in  chancery,  64,  65. 
by  purchaser  under,  53, 128, 129,  363. 
conclusive  for  him.  how  far,  128,  129,  363- 

366. 
may  be  assailed  for  ftaud,  when,  and  by 

whom,  93,  96. 
for  Tack  of  jurisdiction,  128,  145,  363-366. 
not  for  error,  &c.,  128,  363. 
to   found  proceeding  against  heir,  for  debt  of 

ancestor,  64. 
to  show  witness  incompetent  ftom  Infamy,  349. 

See  title  Infamy. 
to  found  prosecution  for  perjury,  52. 
to  show  witness  testiflfd  differently  on  former 

trial,  52. 
to  prove  suit  duly  prosecuted,  8. 
to  prove  principal  convicted  in  prosecution  against 

accessory,  49, 128.    See  Accessary,  Vol.  I. 
to  prove  prosecution  ended  in  action  for  malicious 
prosecution,  49,  50,  52. 
evidence  of  probable  cause,  when,  52, 134. 
to  show  fact  of  appointment,  by  court,  l!i7. 
to  enable  party  or  officer  to  attack  sale  for  fraud 

against  creditors,  131,  f66. 
to  show  election  to  hold  another  for  claim  how 
made,  114, 128, 134. 
election  to  hold  another  joint  debtor,  128, 134, 
election  to  hold  another  for  neglect,  &c    62  BS 
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JUDGMENTS,  DEORBES,  &a.— continued. 
to  Bhow  eatisfSictfbn  recovered  of  another  joint 
wrongdoer,  184. 
of  another  co-contractor,  B2, 184. 
to  protect  officer  or  others  for  acts  connected  with 
or  done  under, 
adjudicating  officer, 
conclusive  for  him,  when,  and  when  not,  53, 

68, 115, 128-130, 139-141, 142, 160,  et  seq. 
conclusive  as  to  jurisdictional  iacts,  when, 

181),  180, 141, 142, 158,  et  sea. 
not  conclusive  as  against  charge  of  willful  or 
corrupt  conduct,  129. 
ministerial  oiScer, 
conclusive  for  him,  how  far,  128, 129, 160,  et  seq. 
process  alone  protects  him,  if  fair  on  its  face, 
150,  363,  et  seq. 
otherwise  if  void  on  its  face,  145, 146, 152. 
assistant  of  officer,  154. 
party,  surety,  and  others, 
protected  by,  how  far,  96, 128, 129, 148-150,  efseq. 
assailable  for  fraud,  when  aiid  by  whom,  95, 

etseq. 
r  how  rar  answerable  for  lack  of  jurisdiction, 
184,  et  seq.,  lSO,^t  seq. 
declared  void  by  statute,  protects  party  or  at- 
torney, when,  129. 
as  a  circumstance,  or  to  found  some  pertinent 

inference,  130, 131. 
to  rebut  presumption  of  abandonment  of  title, 

63. 
to  show  claim  not  barred  by  Statute  of  Limita- 
tions, 63. 
to  show  intent  to  revoke  a  deed,  53.  54. 
for  rent,  to  show  relation  of  landlord  and  tenant, 

122, 12.3. 
to  show  intent  as  to  appropriation  of  payments, 

123. 
to  show  payment  to  another,  and  acquiescence 

in,  &o.,  130, 181. 
to  rebut  presumed  satisfaction  by  extent,  128, 

124. 
to  show  right  to  take  toll,  131. 
not  relevant,  when,  131. 
judgment  reversed  or  arrested,  no  bar  to  second 
suit,  109,  111,  115. 
even  thouj;h  collected,  when,  109. 
protects  for  acts  under  it,  how  far,  76, 137, 138, 

116. 
judgment  appealed  from,  cannot  be  sued  on,  148. 

appeal  discontinued,  revives  it,  387. 
evidence  aliunde,  to  avoid  or  aid.  elfect  of, 
admissible  to  identify  matters  tried  or  sub- 
mitted, 22,  82. 110, 124. 
to  show  merits  were  or  were  not  tried,  124. 
to  show  ground  of  former  decision,  32, 124. 
to  ascertain  real  parties  or  privies,  184. 
to  show  want  or  jurisdiction,  when,  139,  337, 
et  seq.    See  title  Jurisdiction. 
not  admissible  to  contradict  record,  21,  22,  387, 
858.    See  title  Secord. 
nor  to  give  nonsuit  the  effect  of  a  judgment 

on  merits,  33,  34. 
nor  to  show  matter  tried,  which  first  issue  ex- 
cludes, 21.  28. 
nor  to  showitaud  or  irregularity,  when,  18, 28, 
95, 105-109, 128. 
rule  as  to  strangers,  95, 131. 
pro()f  of  judgments  of  courts  of  record, 
must  appear  ftom  record  duly  completed,  337, 
347,  879-882,  387. 
rule  for,  or  minutes  of  court,  not  evidence  of, 

347. 
when  judgment  book,  or  docket,  admissible, 

387,  391. 
original  record,  not  to  be  used,  891.    ■ 
by  exemplification,  344,  886. 
by  exammed  copy,  349-868. 

how  to  be  compared,  &c.(  353. 
by  office  copy,  in  same  court,  364,  358. 

evidence  m  another  cause,  864. 
by  certified  copy  under  seal,  344.  886. 
form  and  requisites  of  certificate,  844,  346. 
must  Import  copy  of  whole,  when,  844. 
copy  of  a  copy  Inadmissible,  353. 
secondary  evidence  of,  admissible,  when,  351- 

368. 
record  lost  or  destroyed)  351. 
how  lost,  &c.,  proved,  .361. 
what  secondary  evidence  admissible,  861. 
taiitfaetion  or  vacatur  qf,  how  proved,  353. 

Vol.  n. 


JUDGMENTS,  DECHEES,  &0 — continued. 
in  criminal  cases,  when  evidence  in  civil.    See 

titles  Acquittal,  Conviction. 
of  ccmrt  of  exclusive  jttrisdiotion,  74, 76. 
admissibility  and  effect  of,  74, 76. 
parties  need  not  be  identical,  74,  76. 
of  Court  of  Chancery.    See  title  Chancery. 
of  surrogates'  courts,  probate,  courts,  &c.     See 
titles  I'robate,  Letters  Testamentary  and  of  Ad- 
ministration. 
not  conclusive  of  points  incidentally  contested, 

75. 
against  validity  of  will,  75. 
in  favor  of  will,  and  right  of  administration, 
conclusive,  when,  76,  77. 
as*o  wills  of  personalty,  76,  77,  80,  86. 
as  to  wills  of  real  estate,  75. 
foreign  probate,  or  probate  in  another  state, 
effect  of,  77,  78,  86-90. 
how  proved,  77,  78,  86-88. 
settling  accounts,  conclusive,  how  far,  81-88. 
in  suit  on  probate  bond,  82. 
to  show  situation  of  estate,  for  various  pur- 
poses, 81,  88. 
concludes  against  item  omitted  as  a  defense, 

when,  81,82. 
concludes  against  allegations  of  mistakes, 

when,  82. 
not  evidence  of  payments  beyond  assets,  81, 

82. 
what  parties  bound  by,  81r83. 
as  to  persons  not  notified,  81-83. 
as  to  infants,  81. 
as  to  sureties,  81-83. 
impeachable  for  fraud,  when,  81,  84,  96. 
for  want  of  jurisoictlon,  83,  89. 
ordering  and  confirming  sales  of  real  estate,  80, 

88. 
in  respect  to  what  parties  admissible,  80,  83. 
jurisdiction  to  be  shown  affirmatively,  80,  83, 

472. 
petition  for  sale  and  accounting.  SO,  83,  478. 
how  far  order  of  sale  should  recite  jurisdic- 
tional facts,  80,  83,  478. 
recitals  in,  whether  evidence  of  jurisdic- 
tional facts,  80,  S3, 
sale  not  impeachable  for  irregularity  in  order, 

80,  83. 
may  be  impeached  for  lack  of  jurisdiction,  SO, 

83. 
when,  and  how  far,  for  defect  in  proceedings 

subsequent  to  order  of  sale,  88. 
requisites  of  deed  under,  83.    See  title  Deed. 
detective  sales  nnder,  wheii  relieved  in  chan- 
cery, &c.,  88,  84. 
should  be  in  writing,  84. 
as  to  form  of,  84. 

may  be  impeached  for  flrand,  by  whom,  81,  82. 
for  want  of  jurisdiction,  80-85,  463. 
not  for  irregularity,  83. 
of  Admiralty  Court.    See  title  Admiralty. 
of  inferior  courts.    See  title  Inferior  Court. 
justice's  court.    See  title  Justice's  Court. 
court  martial.    See  title  Court  Martial. 
court  baron,  judgment  of  valid,  not  In  writ- 
ing, 891. 
special  sessions,  or  inferior  criminal  court, 
conviction  by,  bars  second  suit,  when,  34. 
not  if  coUnsive,  to  screen  offender,  34. 
how  proved,  259. 

record  should  show  where  offense  arose, 
■143, 144. 
In  larceny,  should  show  value  of  articles. 

144. 
other  requisites,  399.    See  title  ConvUition. 
in  summary  proceedings, 
on  reference  ordered,  144. 
should  appear  by  writing  in  some  form,  155. 
upon  motion  in  the  course  of  practice,  114, 

115. 
effect  of,  as  res  judicata,  114, 115. 
in  partition,  before  superior  court,  166. 

jurisdictional  facts  to  be  sfcown,  145, 146. 
by  officer,  under  insolvent  laws.    See  title 

l7is(^vent  Discharge. 
by  persons  taking  private  property  for  public 
use,  145, 146. 
power  must  be  strictly  pursued,  471. 
notice  to  owner  necessary,  145, 146. 
what  notice  sufficient,  146, 146. 
by  judge,  under  landlord  and  tenant  law,  148. 
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want  of  prp'per  affidavit,  rendirsallToid, 

148. 
by  President  of  the  United  States,  calling  ont 
militia,'  161. 
requisition  ^one,  shows  adjudication  as  to 
"  exigency,  161. 

conclusive  as  to  exigency,  when,  J61. 
by  county  cbumr,  as  to  town  duty  in  repairing 

bridges,  20. 

effect  of,  80. 
on  summary  foreclosure  of  mortgage,  143, 144. 
by  fence  viewers,  as  to  damages,  259. 

effect  of,  and  how  proved,  p9. 
by  fence  viewers',  as  to  partition  fences,  253, 
,  -.         259. 

not  evidence  on  question  of  title,  255. 
by  officer  on  habecfs  corpus.     See  title  Habeas 

Carpus. 

by  officer  under  naturalization  laws,  265,  266, 

'     '     '  '  259. 

certificate,  how  far  conclusive,  255,  256,  259. 

by  canvassers  of  election,  etfect  of,  258. 

by  common  pleas,  as  to  overflowing  lands, 

effect  of,  20.  ' 

by  commissioners  to  settle  accounts  of  army, 

18S. 
by  commissioners  under  Kentucky  occupant 

land  law,  115. 
by  commissioners  to  adjust  claims  for  pre- 
emption, &c.,  258. 
invalid,  if  party  not  notified,  258. 
by  commissioners  of  bankrupt,  effect  of,  183. 

See  title  JSankrupt. 
by  commissioners  of  excise,  effect  of,  134, 183. 
protects  commissiohers  and  others,  when, 

by  commiseioners  aspeosing  damages  under 

road  law.    See  tit  e  J^gfiway. 
by  overseers  or  commissioners  of  highways. 

See  title  Highway. 
by  commissioners  to  settle  boundaries,  effect 

of,  149. 
by  cessions  as  to  town  lines,  effect  of,  74. 
by  trustees  of  public  corporation  in  laying 
out  streets,  144. 

exceeding  authority,  renders  all  void,  144. 
corporation  may  allege  excess,  144. 
by  trustees  or  visitors  of  school,  excluding 
teacher,  108. 

concludes  teacher,  when,  106, 146. 
Trat  unle-  s  he  was  notified,  146. 
by  officers   apportioning  of  assessing   tax. 
See  title  7'aio.  '  ' 

by  board  of  health,  effect  of,406. 
ac^udging  building  a  nuisance,  conclusive, 

106. 
should  be  in  writing.  155,  390. 
of  foreign  courts.    See  fitle  foreign  Court. 
of  courts  of  neighboring  states.  <^c., 
constitution  and  law  of  Congress  in  respect  to, 

181,420. 
entitled  to  domestic  effect  and  no  more,  18(?, 

■        188. 
whether  proved  under  law  of  Congress  or 
not,  189,  426. 
rule  as  to  decisions  of  criminal  courts,  189. 
decrees  in  chancery,  189,  420. 
decrees  of  divorce,  91,  97,  98. 
See  title  Justic^^s  Ccmrt. 
insolvent  proceedings,  420- 
judgments,  &c.,  generally,  187, 1S8. 
domestic  effect,  how  ascertained,  189, 191,  423. 
examinable  on  the  merits,  when,  and  how  far, 

188. 
impeachable  for  fraud,  how  far,  188. 
impeachable  for  lack  of  jurisdiction,  65,  66 
in  respect  to  legality  of  court's  origin  and  con- 
stitution, 195. 

presumptions  as  to,  195  et  seq. 
in  respect  to  court's  compliance  with  local 
law,  as  tojuriadiction,  65, 19B. 
presuriiptions  as  to,  195, 196. 
local  law,  when  and  how  to  bo  proved,  196. 
in  i'espoctto  state's  pow^rin  confofting  juris- 
diction upon  this  court,  19$, 
Over  citizens  of  ot'  er  8|,ateB,  196  et  seq. 
over  its  own  cWzehs,  199. 
over  propei'ty  in  other  states,  197. 
person^  comipg  within  state,  197. 
persons  forced  within  state,  199. 


JTIDGMBNTS,  DECREES,  &o.—conU,rm(i. 

prope'tywithih  st9tecl97. 

noti'c.^  to  persons  necessary,  in  order  to  bind 

in  personam,  196,  et  seq. 
in  respect  to  citizens  of  other  states,  197  et  seq. 
presumption  as  to,  195. 
constructive,  not  sufficient,  199. 
must  be  personally  served,  200. 
must  be  served  within  state  where  court 
■acted,  199. 
in  respect  fo'b'tizens  of  same  state, 
presuniption  as  to,  195. 
cbnstriictive,  sufficient  sernAle^  if  authorized 

by  local  law,  199. 
appearance    confers    jurisdiction,    when, 
'    ""  '  199. 

statement  of  appearance  in  record,  how  far 

conclusive,  83, 199,338. 
jurisdiction  fraudulently  acquired  or  exer- 
cised, 188,  189.     ■  '    ' 
.              in  divorce  cases,  91,  95,  et  seq.,  17,S,  180. 
in  othei*  cases,  95, 189. 
how  proved,  417,  et  seq. 
acts  of  Congress  respeciing,  420. 
what  judgments,  &c.,  are  within  acts  of 
■  Congress,  420-423. 
requisites  of  acts  of  Congress,  423-427. 
attestation  of  clerk,  sufficiency  of,  &c., 

423. 
seal  of  court,  424. 

certificate  of  judge,  chief  justice,  or  pre- 
siding magistrate,  424. 
Bufilciencv  of,  geiieral'Iy,  424-427. 
whether  to   be   proved  lo  court  or  jury, 
"'  426. 

act  of  Congress  does  not   exclude   other 

modes  of  proof,  420. 

JOEISDICTION.     See  titles  Judgments,  Decrees, 
&c..  Inferior  Court. 
facts  found  conferring,  effect  of,  339,  104,  136, 

158. 
recital  of  facts  conferring,  effect  of,  167, 104, 136, 
1     ■  168. 

want  0%  may  always  be  shown  in  answer  to  judg- 
ments. &c.,  137,  338,'«(  seq. 
even  in  opposition  to  record,  when,  158, 163, 164. 
199,  338, 166. 
not  in  opposition  to  express  adjudication  on 
jurisdictibhal  fact,  when,  129,  130,  167-164, 

267-259. 
may  be  alleged  by  party  who  instituted  the  pro- 
ceeding, when,  142,  et  seq.,  164. 
consequences  of  want  of,  137, 138, 149, 162, 165. 
same  in  respect  to  all  courts,  162. 
of  inferior  courts,  to  be  proved  affirmatively,  166, 

162, 195,  471. 
recitals  in  proceedings,  how  far  proof  of,  156, 
et  seq.  136.  ■ 
of  superior  courts,  presumed,  156,  195,  196,  388, 

889. 
otherwise,  in  respect  to  summary  proceedings, 
when,  144, 146,166. 
in  respect  to  amount  or  value  demanded,  or  in  con- 
troversy; 144. 
in  respect  to  whether  act  done  in  term,  or  vacation, 

388,  389. 
notice  to  party  requisite  to  confer  as  to  person, 

144, 197, 199. 
consent,  may  confer,  how  far,  164. 
appearance  and  submission,  when,  164, 198. 
of  foreign  courts,  and  courts  of  neighboring  states, 
185,  187, 194,  208. 
of  courts  of  chancery,  60-66. 
of  surrogate's  court,  probate  court,  cSic.,  76,  77, 

78,  85. 
of  foreign  admiralty  courfs,  177.    See  title  Ad- 
miralty. 
of  arbitrators.    See  title  Award,  in  this  and  in 
Vol.  m. 
JURY.    See  title  Grand  Jury. 
discharge  of  defendant,  by  withdrawal  of  juror, 
no  Bar,  110. 
by  disotjarging  jury,  110,  111. 
rule  in  criminal  cases,  110,  111. 
right  of  discharging  in  criminal  cases,  with  a  view 

to  its  effect  as  a  virtual  acquittal,  llO,  111. 
not  to  determine  cotastruction  of  writing,  734. 
rule  where  construction  depends  upon  evidence 
aliunde,  734,     »  " 

how  far  to  deterintae  questions  as  to  foreign  law, 

433. 
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JUSTICE  OP  THE  PEACE, 
judgment  of  court  held  by.    See  title  Justice's 

Court. 
decision  by,  on  complaint  agaiiist  apprentice, 
effect  of,  144. 
under  act  respecting  absconding  husband, 

,       \44. 

if  huebai^d  has  not  absconded,  proceeding 

void,  144. 

convicting  of  ijiot,  on  view,  142. 

conclusive,  as  to  fact  ojFriot,  142, 161,  et  seq. 

record  of  conviction  not  assailable,  160,  et 

«««;■  »,  ,     . 

conclusive  as  to  jurisdictional  facts,  how 
,.     far,  161, 163.  ,    , 

convicting  ot  forcible  entry,  148, 156, 160. 
conclusive  as  to  fa<;tB  found,  160,  et  seq. 
fecprd  of,  not  assailable,  160,  et  leg, 
conclusive  as  to  jurisdictional  lacts,  how 

far,  166-16.0,  et  seq.  .    .  , 

certiorari  served,  supersedes  jurisdiction, 

148. 
all  done  after,  is  vpid,  148. 
condemning,  &g..  brdperty,  under  Bum-boat 
Act,  168, 159. 
conviction  conclusive  aa  to  character  of 
boat,  159,  et  seq. 
convicting  of  contempt,  142. 

conclusive  ag  to  fact  of  contempt,  143. 
protects  justice  from  action,  142. 
where  conviction  took  place  while  justice  not 
acting  ofBcially,  148,  149.  , 
convicting  andflhding  for  small  offenses  under 
statute,  145. 
must  appear   that   defendant  was  brought 
before  hihi,  145. 
record   of  conviction   by,  evidence  in  favor  of 
justice,  157. 
even  when  drawn  up  long  after  conviction,  157. 
recitals  in,  how  far  evidence  of  jurisdictional 
facts,  157,  et  seq. 
JUSTICE'S  COURT, 
judginent  in, ,       , 
admissibility  and  effect  of,  106.  et  seq.  ^  See  titles 
.  Judgnients,  Decrees,  &c.,  and  Infenor  Court. 
appealed  from,  ceases  its  effect,  148, 195. 
should  appear  in  writing,  156,  390. 
when  effectual,  though  not  in  writing,  156, 

390,  391. 
trial  and  submissioii  alone  without  judgment,  a 

bar,  when,  144, 148, 149, 156. 
nonsuit,  a  bar,, when,  33,  34. 
how  proved,  390-398. 
secondary  evidence  of,  394-397. 
when  void  for  lack  of  jurisdiction, 
as  to  subject, ihatter,  141,  et  seq. 
trying  action  of  which  court  has  no  cogni- 

zancei  1-39. 
exceeding  jurisdiction  as  to  amount,  138, 

..  139. 
disregarding  insolvent  discharge  in  giving 
judgnjent.  &c.,  mere  error,  142. 
as  to  person  and  process,  144,  et  se^. 
defendant  exempt  from  juriedictiop,  144. 
not  served  with  process,  or  notified,  144,145. 
not  served  with  proper  process,  148. 
process  irr  gularly  issued,  147-149., 
process  not  served  by  proper  omcei^,  l46. 
process,  not  served  in  a  proper  mode,  146. 
ser/ed  out  of  the  atate,;146. 
or  out  of  the  officer's  precinct,  367. 
judgm.ent  po^ifessed  against  party,  by  one 
not  authorized,  144, 145.  ,.  ,,, 

confessed  by   one    of    two    defendants, 

against  both,  129, 1.30, 145, 
confessed  out,  of  court,  129, 130, 
as  to  time  or  place  of  acting,  148, 149. 
judgment  rendered  in  a,  county  or  place  'jto 
which  jurisdiction  does  not  extend,  14S,' 

149. 
on  crafession  tak6n,out,pf  cbiirt,  129, 130. 
as  to  qualifications  of  the  justice, 
JTiBtice  a  tavern  ifceeper,  149. 
oi:  intere-  ted,  149. 
as  to  other  jurisdictional  reqiilsites,  148.,,  , 
judgment  by  confession  vvithbiit 'reiuisite 
oath  of  defendant,  129, 1.30.       ,..,,, 
rendered  verdict  Sceived   in  plaintiff's 
absence,  mere  err,or._  148. . 
consent  will  not  cdnffer  j  nrisdlction,  when,  164, 

165. 


JUSTICE  OP  THE  PSACE— continued,. 

express  confession  of  judgment  will  not, 
when,  164. 
entries  or  docket  of,  whether  open  to  inspection, 
,  308. 

of  another  state,  judgment  in, 
admissibility  and  effect  of,  187, 189, 195,  196. 
justice's  judgments,  189. 
whether  within  constitution,  and  act  of  Con- 
gress, 187, 195,  422,  423. 
proof  of,  422,423. 
jurisdiction  not  presumed,  196. 
Btatute  under  which  court  acted  to  be  proved, 

when,  196,  423.    , 
proof  of  judgments  rendered  by,  390-398. 
proof  before  same  court  ,or  justice,  392. 
When  judgment  in  question  collaterally,  392, 

■     .      .  1^6- 

before  other  courts,  by  justipe  himself,  393. 

proof  of,  where  the  justice  is  dead,  absent  or 

insane,  394. 

by  secondary  evidence,  395-898. 

certified  copy  of  docket  admissible  when,  444. 

or  docket  may  be  proved  by  justice,  444. 
certificate  of  contents  not  amnissible,  444. 

K. 

KINDRED, 
general  hearsay,  admissible  to  prove.    See  title 
Bearsap,  ii,  Vol.  I. 


LADING.    See  title  Sill  of  Lading,  in  this  and  in 

Vol.  in. 

LANDLORD  AND  TENANT.    See  title  lease. 
summary  proceedings  before  judge,  under  land- 
lord ind  tenant  act,  148.  .  , 
want  of  proper  affidavit,  renders  all  void,  148, 
not  eviaance  on  question  of  ,title,  165.     See 
TcTiant,  Tenancy,  Vols.  I  &  HI. 
LAND  ,TAX  ASSESSMENTS. 

for  what  purpose,  evidence,  291. 
LANGUAGE, 
instrument  written  in  foreign,, parol,  evidence  ad- 
missible to  explain,  709.    See  title  Parol  Boi- 
denee. 
LARCENY,  ,' 

acquittal  for,  no  bar  to  indictment  for  fraudulently 

obtaining,  57,  58. 
acquittal  of  one  charged  with,  admissible ,  for 
another  charged  with  compounding  offense, 

127. 
but  not  conclusive,  127. 
acquittal  of  receiving  stolen  goods,  no  bar  to  suit 

for  larceny  of  same  goods,  113. 
conviction  of,  bars  suit  for  burglary,  by  same  act, 
,,,     ,   .  .    -       ,         1^2. 

record  of,  by  special  sessions,  should  specify 
value  of  goods,  144. 
prpsecution  for,  not,  barred  by  conviction   for 
,  rec^ving  saihe  goods.  113..  See  title  ConvictUm. 
for  stealing  written  instrument,  notice  to  produce 
unnecessary,  341. 
LAW.    See  titles  Statute,  Foreign  Law,  and  Law  of 

nAqKb&rinct  State. 
LEADING  QUESTION.    See  titles  Cross-Miami- 
nation,  Examination,  Witness. 
what  is,  888,  889. 

when  allowed  on  examination  in  chief,, 890-892. 
how, far  allowed  on  cross-examination,  907-909. 
LEASE.    See  Use  anS Occwpalim,,  Vol.  III. 
expired,  proper  custody  for,  443,  556. 
production  of,  by  party  claiming  interest  under, 

487,  488. 
evidence  of  usage,  when  admissible  in  construc- 
tion of,  791,  et  seq.    And  see  title  Farol  Em- 
dence. 
wha.t  terms  or  incidents  maybe  annexed  to,  by 
parol,  791. 
tenant's  customary  right  to  away-going  crop, 
J     791 79i 
to  compensation  for,  crop,  792,  79l. 
to  allowance  for  foldage,  791,  792. 
to  allowance  for  manure  left,, 792.   . 
to  allowance  for-ge^d  and  labor,  792. 
,  to  remove  ,buildiiigs,  792.        ,i 
time  of  holding,  may  be  varied  by  custom.  794. 
LEDGER-BpQm 
of  Ecd^SiatftiM  Court,  admissible  to  prove  rela- 
tloil^hip  in  cases  of  pedigree,  see  title  hearsay, 
ii,  Vol.  I. 
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LEGAL  TENDER,  treasury  notes,  Ac,  667.   , 
LEGITIMACY.    See  titles  Bastardy,  Hearsay,  ii, 
Vol.  I. 
entry  in  pariali  register  as  to,  281. 
LETTER, 
admission  by,  599, 609. 
proof  of  sending  by  post,  548,  549. 
course  of  business  as  to,  548. 
entry  on  post  bill,  549. 
preenmptiou  as  to  fact  or  time  of  receiving  by 

post,  ,549. 
time  of  sending,  proved  by  postmark,  599,  609. 
secondary  evidence  of  contents, 
copy  retained,  not  admissible  withont  notice  to 
produce  original,  548,  573. 
otherwise,  if  letter  a  mere  notice,  when,  548. 
copy  in  letter-book,  admissible,  when,  573. 
copy  how  authenticated,  573. 
parol  evidence  of  contents,  when  admissible, 
573.    See  Letters,  Vol.  I. 
LETTER-BOOK, 
entr3[  in,  when   secondary  evidence,   573.     See 
title  Zetier. 
merchant  presumed  to  keep  one,  573. 
LETTERS  TESTAMENTARY  AND  OF  ADMIN- 
ISl'RATION,    See  titles  Probate,  Judgments, 


when  necessary  to   show  title  of  executor  or 
administrator,  76,  77. 
in  respect  to  state  of  the  pleadings,  77. 
not  evidence  of  death,  76,  77. 
otherwise,  where  defendant  omitted  to  plead  in 
abatement,  76. 
conclusive  of  title,  when,  77. 
granted  in  a  foreign  country  or  neighboring 
state,  76,  77. 
right  of  court  granting,  to  revoke,  78,  79. 

effect  of  revocation,  75. 
proof  of,  76,  77,  449,  451, 463. 
may  be  assailed  for  want  of  jurisdlttion,  83,  84, 

453. 
effect  of  adjudication  upon  jurisdictional  facts,  89. 
may  be  shown  that  another  person  is  executor, 

&c..  83,  86,  89. 
granted  in  a'  foreign  country,  or  another  state, 
•        effect  of,  77-^. 

howproved, 77-85,  451,  452,  453. 
LETTERS  OF  GtTAEDIANSHIP, 
by  Probate  Court,  evidence  of  insanity  of  ward, 
when,  75, 
LETTERS  PATENT, 
exemplication,  evidence  of,  301. 
of  another  state,  authenticated  under  act  of  Con- 
gress, 445,  593. 
LICENSE, 
of  Pope,  how  far  admissible.  269. 
tor  stage  coach,  how  far  admiesible,  287. 
for  ship,  loss  of,  when  presumed,  554,  556. 
LIMITATIONS,  STATUTE  OF.    Bee  Vols.  I  and 
III. 
commencement  of  suit  whithin  period,  may  be 
shown  in  contradiction  to  caption  of  narr., 

3.8. 
time  of  may  be  shown,  without  producing  writ, 
when,  378. 
of  suits  to  recover  lands.    See  titles  Possession, 
Presumptions,  &c..  Vol.  I. 
LLOYD'S  BOOK, 

how  far  evidence.  288. 
LLOYD'S  REGISTER, 

of  shipping,  when,  and  of  what  facts  evidence,  288. 
LOG-BOOK 
of  ship,  when,  and  against  whom  evidence,  286. 
evidence  of  seaman's  desertion,  287. 
not  conclusive,  287. 
indispensable  when,  286,  287. 
evidence  against  person  keeping  or  directing  it 

kept,  287T 
entries  in.  whether  to  be  made  on  the  very  day 
of  desertion,  287. 
how  authenticated,  286,  287. 
LORDS,  HOUSE  OF, 

judgment  of,  how  proved,  367. 
LOSS^  OR  DESTRTO  I'lON. 
of  paper,  how  proved.  553. 
proof  of  lost  record.  351-363. 
of  negotiable,  not  alone  suMcient  to  let  In  other 

evidence.  566. 
voluntary  destruction,  effect  of,  516,  817. 
of  ship,  when  presumed.    See  Presmxpt^om,  tSc., 


LOSS  OR  DESTRUCTION— a>n<mt«(i. 
of  document  when  presumed,  554. 
of  writings  how  proved,  516,  517,  518. 
direct  proof  of,  516. 

Ineffectual  search,  evidence  of  loss,  when,  543, 
et  seq. 
places  to  be  searched,  553,  560-564. 
persons  to  be  inquired  of,  562. 
presumptive  possessors,  520,  562. 
should  be  called  as  witnesses,  563. 
when  dispensed  with,  563. 
search  to  be  diligent  and  thorough,  560-564. 

must  be  for  identical  paper,  565. 
search  to  ha  proved  by  person  who  made  it, 

564,  565. 
all  persons  who  searched,  when  to  be  called, 
.  563. 

when  same  dispensed  with,  563. 
party  or  persons  interested,  competent   on 
question  of  search  or  loss,  517,  518,  566. 
oath  to  be  administered  to,  873. 
when  party  must  testify,  517,  518,  666. 
proof  may  be  by  affidavit,  wh*n,  518,  566. 
official  certificates,  when  evidence  of,  254,  618. 
declarations  of  adverse  party,  evidence  of,  517, 

518. 
when  these  declarations  sufficient,  517. 
of  one  under  whom  adverse  party  claims, 

517. 
of  one  co-claimant  in  partition,  against 
another,  665,  566. 
when  these  declarations  sufficient,  517. 
hearsay  inadmissible,  564. 
how  far  rule  has  been  departed  from,  662, 

563. 
presumed,  when,  without  search,  564, 659  et  seq. 

paper  valueless,  or  apparently  so,  554. 
presumed  from  slight  proof  of  search,  when, 

554. 
traced  to  possessor,  who  had  an  interest 
in  destroying  it,  564,  565. 
proof  of,  in  action  upon  instrument,  565. 
secondary  evidence   of  writing,  admissible 
after  proof  of  loss.     See  title  Secondary 
Boidmce. 
voluntary,  precludes  secondary  proof  of  instru- 
ment, when,  516,  517. 
LOTTERY, 

books  relating  to,  inspection  of,  311. 
LUNACY, 
inq^uisition,  evidence  of,  51,  266.    See  title  Inqux- 

siti/m. 
letter  of  guardianship,  evidence  of  insanity  of 
ward,  75. 
LUNATIC, 
how  far  incompetent  as  witness,  877. 
examination  of,  on  voir  dire,  877. 
marriage  of  void,  decreed  a  nullity,  91. 

■M.. 

MAGISTRATE.     See  titles  Justice,  Pepositions, 
Maliciffus  Prosecutimi. 
attendance  of  witnesses  before,  841,  842.    See  title 

Witiiess. 
meaning  of  term,  when  used  in  statute  concern- 
ing probate  or  acknowledgment  of  deeds,  585. 
MALKIOUS  PROSECUTION, 
conviction  in  original  suit,  evidence  of  probable 
cause.  80,  50,  52, 129, 135. 
whether  conclusive,  30,  50,  52, 129, 185. 
acquittal  in  original  suit,  evidence  to  prove  rem 
ipsam,  60,  62. 
MANOR.    See  titles  Books  (of  manor),  Court  Bolls, 

Copy/wider,  Hearsay,  Vol.  I. 
MANOR  COURT.     See  titles  Book,  Court  Bolls, 
Osage  and  Custom,  Inspection. 
ancient  documents  of,  when  admissible,   See  title 
Hearsay,  Vol.  I. 
MANSLAUGHTER, 
prisoner  may  be  convicted  of,  on  indictment  for 

murder.  56-58. 
acquittal  of,  bars  suit  for  murder  fl-om  same  act, 

121. 
conviction  of,  bars  suit  for  murder  from  sam  act, 

121. 
MAPS  AND  SUR^-EYS, 
when  evidence,  2.')9-,TOl. 
filed  or  recorded,  801. 
MARK, 

,  signature  by,  how  proved,  492,  BOO. 
jiostmark,  how  proved,  609. 
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MARRIAGE, 
proof  of,  in  prosecntionB  for  Ijigamy,  279. 
eentence  of  Ecclesiastical  Court  as  to  effect  of, 

90-92. 
legality  of,  how  proved,  91,  92. 
sentence  of  foreign  court  as  to,  when  conclusive, 

118-180. 
registry  of,  admissible  to  prove  time  of  marriage, 

2r8-280.    See  title  Begwter. 
proof  of  by  entries  in  book  or  register,  279, 281. 
by  certiflcate,  279. 

by  hearsay.    See  title  Hearsay^  Yol.  I.  ^ 

by  declarations,  and  acts  of  persons  living  to- 
gether as  man  and  wife,  279. 
proof  of,  in  criminal  prosecutions,  279.    See  title 


in  action  for  erlm.  con.,  279    See  title  Criminal 
Conversation,  Vol.  I. 
sentence  or  decree  concerning,  74, 90. 

annulling.    See  title  Divorce. 
in  cause  of  jactitation,  74. 
affirming,  74. 

foreign  sent  nee  or  decree,  178. 
senttnce  or  decree  obtained  in  another  state, 
95, '96. 178.    And  see  title  Divorce. 
of  ^eme  sole,  a  constructive  revocation  of  submis- 
sion to  arbitrators,  406. 
MARRIED  WOMEN.    See  title  Bwtand  and  Wife, 

in  this  and  in  Vol.  I. 
MARTIAL, 

court,  sentence  of,  effect  of,  102. 
MASTER'S  OFFICE, 

book  from,  how  far  evidence,  289. 
MEANING, 

of  terms  in  a  contract,  793. 
MEDICAL  MEN.    See  Opinion,  Vol.  I. 
MEMORANDUM.     See  titles  Entry,  Mmminalion. 
when  need  not  be  produced,  677.  678,  916,  et  seq. 
when  must  be  produced,  677,  578,  917,  et  seq. 
to  refresh  memory  of  witness,  when  allowed,  916, 

et  seq. 
written,  used  to  aid  memory  of  witness,  917- 

924. 
in  other  cases,  917-924. 
not  evidence,  per  se  577,  920,  921. 
when  to  be  produced,  677,  917. 
may  be  read  to  jury  when,  917,  918. 
copy  of  not  to  be  used,  920. 
made  by  another,  may  be  used  when,  577,  917, 

922. 
counsel  have  a  right  to  inspect,  when,  922. 
lost,  contents  of,  cannot  be  resorted  to  in  proof 
of  facts  evinced  ry,  577. 
See  same  title.  Vol.  I. 
MEMORY.    Se3  title  Memorandum. 
refre-hing,  as  'o  handwriting,  614. 
MERCHANT'S  BOOK.    See  title  Book  of  Account, 

Vol.  L 
MESNE  PROFITS.     See  titles  Ejectment,  Judg- 
ments, Decrees,  (&c. 
MINISTER'S  ACCOUNTS. 

nature  and  effect  of,  as  evidence,  392. 
MINUTES  AND  ENTRIES, 
of  record,  3557 

of  court,  while  sitting,  355.  > 
of  proceedings  at  Quarter  Sessions,  when  admis- 
sible, 398. 
by  public  officer,  when  evidence,  288. 
MISDEMEANOR, 
depositions  before  magistrates  in  cases  of,  when 

admissible.    See  tit  e  Depositions. 
expenses  of  prosecution-'  for,  when  allowed,  837, 
838.    And  see  title  Witness. 
MISTAKE, 
obvious  on  face  of  instrument,  parol  evidence  ad- 
missible to  explain,  697-708. 
in  name  of  person  in  will,  717  et  seq. 
of  law,  699. 

of  fact,  how  corrected,  799-801. 
in  written  instrument,  cannot  be  shown  at  law, 
when,  645.    See  title  Parol  Evidence. 
in  deed,  644,  698,  et  seq. 
in  will,  751. 

In  promissory  note,  673-676,  691,  765. 
in  receipt,  may  be  shown,  when.    See  title  Se- 

ceipt  in  this  and  in  Vol.  I. 
may  be  shown  in  equity,  when,  698.    See  title 
Parol  Evidence. 
MONASTERY, 

list  of  possessions,  proper  Custody  for,  441. 
MONUMliNT.    See  title  Bearsay,  Vol.  I. 


MORTGAGE, 
when  absolute  deed  and  separate  agreement  con- 
strued a  mortgage,  647,  739,  740. 
not  to  be  varied  by  oral  evidence,  645,  646. 
even  when  constituted  of  separate  instruments, 

739,  740. 
oral  evidence  'admisBible  at  law  to  prove  deed  ab- 
solute on  its  face  intended  as  a  mortgage, 
when,  645,  647. '    ■■ 
admissible  to  show  mortgage  intended,  with  a 
view  to  establish  usury,  683,  684.    And  see 
title  Usury. 
with  a  view  to  show  fraud  as  to  creditors,  650, 

682,  684. 
inadmissible  at  law,  whan,  645,  et  seqi 
rule  in  equity,  647, 649, 708.    See  title  Parol  Evi- 
dence. 
distinguishable  from  defeasible  purchase,  740. 
MURDER, 

acquittal  or  conviction  of,  bars  suits  for  petit 
^     treason  from  same  act,  131. 
prosecution  for,  barred  by  conviction  of  man- 
slaughter, when,  121. 
conviction  of  assault,  &c.,  with  intent  to  mtirder, 
whether  a  bar  to  suit  for  murder,  114. 
of  arson,  bars  suit  for  murder,  when,  122. 
on  charge  of,  prisoner  may  be  convicted  of  man- 
slaughter, 56,  58. 
■  when  variance  as  to  manner  of  death  material. 
\  See  Introd.  Chap.,  Vol.  I,  and  index  to. 


TvT. 
NATURALIZATION, 
certificate  of  conclusive,  how  far,  156,  259. 
whether  preliminary  steps  to  obtain  presumed, 

156. 
presumed  from  acts  of  citizenship,  when.    See 
Presumptums,  Vol.  I. 
NAVY  OFFICE, 

book  of,  how  far  evidence,  287,  288. 
NEGATIVE, 
of  issue,  when  to  be  proved.    See  title  Onus  Pro- 
iandi.  Vol.  I. 
NEWSPAPERS, 
notice  of  dissolution  of  partnership  in,  when  and 
as  to  whom  sufficient,  276. 
NEW  TRIAL, 
for  improper  reception  or  rejection  of  evidence, 

rule  as  to  improper  reception,  1012. 
objection  must  be  taken  at  trial,  1012. 
motion  for  new  trial,  where  bill  of  exceptions  ten- 
dered, 1013, 1013. 
amounts  to  waiverof  exceptions,  1013. 
allowed  where  exceptions  not  sealed,  1013. 
NICKNAME, 
evidence  of  person  being  called  by,  how  far  admis- 
sible to  explain  will,  &c.,  716. 
NISI  PRTUS  RECORD, 
evidence  of  cause  being  tried,  when,  362. 
-evidence  of  amount  recovered,  when,  362. 
NOLLE  PBOSEqVI, 
retraxit,  when  deemed  such,  109, 110. 
discharge  of  defendant  upon,  no  bar  to  second 

Erosecution,  109, 110.    See  title  Acquittal. 
erwise,  if  after  jury  impanneled,  109, 110. 
NOLO  CONTENDERE, 
plea  of,  not  evidence  against  pariy  in  civil  suit, 

54. 
NON-ATTENDANCE, 
oral  evidence  of  witness  being  subpcenaed,  not 

admissible  without  producing  writ,  377. 
production  of  writ  no,t  dispensed  with,  by  admis- 
sion of  party,  377. 
NOTARIAL  PROTEST, 

when  evidence,  302,  303. 
NOTARY  PUBLIC, 
protest  attested  by,  evidence,  when,  260,  302. 

not  if  notary  interested,  259,  260. 
foreign  notarial  certificates  of  protest,  evidence, 

when,  259.  260,  302. 

foreign  notary,  cannot   authenticate   acts,  save 

such  as  are  done  under  Ise  mercatoria,  360,  302, 

"  458, 694. 

cannot  certify  execution  of  instruments,  360, 

594. 
nor  take  acknowledgments  of  deeds,  594. 
certified  copy  of  instruments  by,  when  evidence, 

594. 
ship's  protest,  303. 
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NOTE. ..  See  titles  £iU  of,, EoeclMge^. Indorsement, 
Pnrrdssory  iyofe,,  in  this  and.Yola.  Jisnd.III, 
bougbtandiPQid,  cnstom  of  brokers  adluiesible 

t, ,  to^expiaiii,  790. 

Noirjes; 

fie^tiya,o^.;Wtieii:to  be  established.    See  title 

notice  toprodUce  notice  to  quit;  not  necessary,  549. 
BO  of  othernbtices,  549.  u,      ;  j,     ..   /^    .,    .... 
to  .admit  abcumcnts..  See  title  Hearsay  viii,  2, 

Vol.  I.  

tb  produce  :writings,  when,'  necessaty,  at^d  effect 
,.  of,  .524.  et  seg.    See  title  Writing  {private). 
when  to  be  in  writing,  gpnetaUy,  62S,,585.i ,,. 
ordissblutiou  .of  partnership,  in  ndwspaj)er,  276. 
effect  of  notice,  276. 

.  .  See  Private  Writings. 
to  produce  papers  on  trial.  .,,,;,  , 

papers  must  be  shown  in  party's  possession  or 

power,  520,  521,  551., .  ,  ,., ,. 

possession  by  party  presumed,  when,  620,  528, 

530. 
how,  proved,,  or  disproved,  621,  629. , 
by  acknowledgment  of  co-defendant,  531, 
.  ,  r,         ,  I  529,  630. 

by  attorneyj  631,  639, 680. 
by  party,  621.  ,  ,i 

poBsesBion  by  third. person,  authorizes  notice 

.  to  party  when, . 521. ,    

possession  by  co-defendant,  521. 
paper,  in  a  public  p^ce,  when  deemed  under 

party's  control.  516,  521. 
party  cannot  evade  operation,  of  notice,  by 
fraudulent  transfer  of.«ust3dy,  521. 
to  be  in  writing,  wlien,  529, 530. 
to  be  entitled  in  cause,  630. 
to  describe  paper,  S30.  ,,    ,  .    .  ,    ,, 

to  be  served  on  attorney,  if  one  employed,  529, 
..     I   „  ,       ,    .530. 
on  attorney  of  party  on  record,  though  not  the 
real  party,  529,  530.  .     , 

to  produce  paper  Jiefore  proving  its  contents, 
when  not  necessary,  552,  553. 
if  paper  be  in  the  hands  of  ,a  person  out  of 

.jurpdiction  of  the  courti,562. 
or  if  paper  be  destroyed,  653. 
proof  of  loss.  &c.,  553.  ,  ,  .;    ,, 

to  be  served  a  reasonable  time  before  trial,  528, 

529. 
party  residing  abroad— time  of  sesrvice,  628. , 
if  paper  in  or  near  court,  service  at  trial  suffl- 
,  cient,,629.,  .  ,, 

Eaper  presumed  in  court,. when;  639,  551. 
ict  br  paper  being  in  court,  may  be  proved 

by  attorney,  529   .,  ,  

to  produce  at  a  given  day,  extends  to  subsfe- 
.   quent  sittings  of,  the,  court,  ,521,  528i       ..     . 
inspecting  paper. produced  under  notice;  makes 

it  evidence,  when,  537,  538,  , , 
proper  time  for  production,  531.     .    , 
refusal  to.pi"oduce,  presumption  ftom,  531,  536. 

other  consequences  of  j^efusal,  531.  . 
notice  unnecessary,  when,  539,  544,  e(  sey.,  651. 
where  nature  of  action  is  sufficient, notice, 
539,547,548. 
in  trover,  ,for  papers,  639. 
action  against  officer,  for  neglect  to  return 

process,  539. 
in  other  civil  cases,  539. 
rule  in  criminal  casea,  541, 543.. 
where  possession  by  the  other  party  is  fraudu- 

.lent,643.  ,      j; 

papers  secreted,  destroyed,  ,&c.,  530,  643. 
necessary,  though  writing  only  collaterally  in 

question,  512-614. 
proof  of, 
party  competent  to  prove^i  ,525.  , 
may  be  proved  by  segondarg^  evidence,  with- 
out notice  to  producoiit,  525, 626.    ., 
paper  produced  under  notice,  to  be  proved  by 
the  other  party,  when,  486. 
Tfhennot,  486. 

entire  writing  to  beread,  519. .  . 
and  othcit  writing  referred  to,  519. 
when  used  by  party.calUng  fojr,  beconlep  evi- 
dence for  party  producing,  how  far,  519. 
otherwise;  if  merely  iiispected,  and  not  used, 
.„,>,   ,  537,  588. 

of  dishonor, 
sent  by  mail,  546,  646, 548. 
proofof,645-fi47,548. 


NOTICE-r-,cpnMm«!ii. ., , 

may  be  proved  by  secondaty.  evidence,  without 
,,,    .notice  to  produce  it  when,  545,  546. 
to  quit,  544. 

i)r,oof  of,,644.     i , ,.,.  ..     ._.   .  . 

may  be  proved  by  secondary  evidence,  without 
,    .,  notice  to  produce,  644,  546. 
to  repair  fences,  546. 
propfbf,,545, ,!     ,.  ,,..,, 

may  be  proved  by  parol,  without  notice  to  pro- 
-  duce,.544. 
to  remove  obstruction  from  highway,  546. 

proofof,  646, 547.        ,  1 

secondary  evidence  of  notices,  generally,  without 
notice  to  produce,  644-547. 
ISVL  TIEL  BECORH.    See  title  JwdgmenU,  De- 
crees, cfic.  * 
proof  of  issue  on,  347,  348,386., 
whether  to  be  tried  by  court  or  Jury,  886, 426-438. 
rule  in  respect  to  record  of  United  StateaCourt, 
387,  426-428. 
record  of  another  state,  &e.,  387,  426.      , 
NUMBBE  OF  WITNESSES.    May  be  limited,  883. 
impeaching,  957,  968. 

O. 

OATH,  „  ,     .  ...     .    . 

to  witness,  how  administered,  873. .  . 

as  to  form  of,  most  binding  on  witness,  872... 

witness    need    be    jwom,    only    once,    though 

examined  at  different  times,  872 _. 

necessity  of  swearing  .witness,  waived  by  consent 
or  omission  to  object,  873. 
OCCUPATION. 

of  tenant  referred  to  in  conveyance,  effect  of,  738. 
OCCUEIBE.  ,  See  title  Bearsay.  v.:  viii,  4,  Vol.  I. 
OFFICER ,   And  see  same  title  y,ol.  I. 
copies  of  records, by,,  when  admissible,  349-361. 
,  And  see  .title  i2ecwc?.  ,,, 
having  custody  of  records,  cannot  be  examined 

to  (£eir  contents,  363.    .    . 
of  court,  possession  of  document  by,  when  con- 
sidered possession  of  party,  450. 
judicial,  .  , .   ,        .•''■- 

not  answerable  fbr  erroirs  of  judgment,  129, 130. 
answerable  for  fraud- or  <!orruption,  when,  129. 
or  for  want  of  jurisdiction.,  anlesa  resulting 
,  ftom  ignorance  of  facts,  139, 140, 141, 149. 
ministerial, 
protected  for  acts  under  process,  fair  on  its  face, 
129,139,140,149. 
justice  must  show  title,  when,  139, 
assistant  of  protected  also,  when,  154. 
otherwise,  if  process  void  on  its  face.  146, 153-155. 
or  if  process  rnem£,  and  not  returned  by  return 

,  dla,yT366 

not  liable  for  refusing  to  execute  process  void 

.  for  want  of  jurisdiction,  165.  471. 
must  show  valid  judgment  as  well  as  execution, 
when,  164, 166,  364,  366.    And  see  title  jExeeu- 
tion.    , 
return  of,  on  process,  when  and  how  far  evi- 
dence. 368,  e^  sey.    See  tii^e  Setum,, 
evidence  in  actions  by  and  against  officer, 

how  far,  373-374.  , 
false,  action  for,  363,  369. 
who  may  maintain  action.  369,  870,  ^373. 
return  ooly  prima faeie  evidence,  368.  373. 
right,  to  attack  for  ftaud;  864,  366.    See  Protection, 
of  Public  ameer. 
OFFICIAL.CHARACTBE, 

how  proved,  

by  certificates  of  third  persons,  when,  358. 
by  addition  to  official  signature,  when,  333,  685. 
rule  where  addition  abbreviated,  6S5. 
or  omitted;  853,  44S,  444. 
when  noticed  judicially,  253,  345,  585. 
how  proved.  Vol.  I,  p.  692-594. 
OFFICIAL  COM.'rtlMCATIOIilS, 
when  privileged.    See  title  Privileged  Communi- 
cations, Vol.  I. 
OFFICIAL  EETUENS.    See  title  keturn. 
OLD  WEITINGS       See    title  Ancient   Writings, 

JJee(I.MHlt,  Writing. 
OMISSION.  , 

in  written  instrument,  oral  evidence  as  to,  716. 
in  will,  75i;  752. 
in  contract,  716. 
inaWard,,7J6. 

consideration!  in  dee^,  657,  668. 
clerical.omlBilons,  716. 
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OMNIA  BITE  4CT4, 
presumption  aa  to.    And  see  title  Presumptions, 
S,'Vof.I.  '  ■  ■  ' 

ONUS  PB  OB  ANSI.    See  Index  to  Vol.  I. 

OPINION,  ' 

of  witness,  when  evidence,  916."  And  see  ^Tote 

'   84T,  to  Vol.  Ill  of  the  text.  

as  to  handwriting. '   See  title  Bandiimtins,    See 
■  Opinion,  Vol.  I  -■■-■'.,., 

OEDEH,  may  Ije  reviewed  on  appeal,  115. 
of  court  to  be  proved  in  acition  on  aw&rd  under, 

34T,'349. 

cannot  he  used  to  vary  a  record,  347,  349. 

recita.  in,  not  evidence  to  prove  fact  recited, 

.  ''    347, '349. 

for  commitment,  evidence  of  judgment  of  im!- 

■prisonment,  when,  349. 
for  judgment,  not  evidence  to  prove  former  re- 
covery, 349. 
for  vacating  judgment,  not  evidence  in  opposi- 
tion to  record,  349.  '  -•  r        \ 
how  proved,  347-349. 
of'juBtices  to  remove  pauper,  should  show  juris- 
diction;' on  its  face,  473.           '    ' '  ' 
of  cdurt,  when  rei  a4SwIicata,  115. 
directing  payment  of  money,  115. 
OEIGlNAIiB, 
duplicate.    See  title 'Duvluate  Original,  in  this 

'and  in  Vol.  I.  '    ' ' 

OUSTER, 
judgment  of,  evidence  in  ^uo' warranto,  against 
corporate    officer,  a'dmitted   by  party  against 
whom  judgment  Obtained,  13. 
OVERT  AOT.    See  title  Treason,  Vol.  I. 
OWNERSHIP.    See  title  Semted  Ovmership,  Vol. 
landlU. 


PAPAL  BULL.    When  aainissible,  378. 

PAtBRS.    See  title  Writing. 

PARDON, 

'  granted  by  governor  of  another  ptate,  how  proved, 

PAEISH, 
conviction  of,  for  non-repair  of  road:  when  admis- 
sible, B5.       ■ ■"■'  " 

register, '316,  and  see  title  Begister. 
book,  316.    See  title  Bop&s:     ■     ' 
papers,  proper  custody  of,'  440. 
check,  what  sufficient  searbn  for,  to  show  loss, 
"  ■        ■        '  ■     ••"     656. 

PARISH  REGISTER, 
may  be  proved  by  examined  copies,^when,  446, 

447. 

by  returns  made  annually  of,  278. 
as  proof  of  marriage,  when,  379,  880,  381,  382. 
oldentries  in,  when  not  fevidence  290; 
PARLIAMENT,    ' 
Wsolntibn  of,  274. 
address  of,  274. 

journals  of,  274,  275.    See  title  Jcrwnais. 
act  of:    See  title /Stotete.' . '       "'  ■'■  " 
roll,  wheii  referred  to,  to  explain  printed  copy  of 
act  443  ' 

PAELIAMEN1ART  SURVEY.    See  title  Inquisi.- 

■tioh\  ''        '■  a    '     ' 

PAROL  EVICENCB,  * 

InJidmissible  to  adf  to  or  to  vary  depositions,  2^5, 

and  copy,  no  distinction  between,  as  secondary 

evidence,  568,  569.-  - .         '    ' 
rules  as  to '  admissibility  of,  with  reference  to 
■  written  in8trumenta,"635,  636.      ' 
I.  Inadmissible  to  contradict  or  vary  a  written 
instrument,  636, 637.      '"  ' 

willfl,.636,'  637.  '  '  '  ' 
name  of  devisee,  or  subject  of  dt vise  omitted, 
■ '  637,'638-644. 
deeds,  644-650. 
■  bond';  conveyance,  651. 
payment  of  consideration,  651-654,  647. 
where  statement  ambiguous,  '654. 
proof  of,   another  cohuisteht  consideration, 
"        '  655,8*'. 

consideration  of  marriage,  655. 
of  natural  love,  655-658. 
for  purohasfe  dl^  estate,  658. 
premium  for  apprenticeship,  659. 
parcels  in   conveyance  iiot  to' be  varied  by 

printed'  oondittblis  of  salS,  659, ''660.  "" 
evidence  as  t.O'deltvery  Of  'deeai'6607664. 


PAROL  EVIDENCE— «MMft««d. 

policy  of  insurance,  not  to  be  varied  by,  664. 

charter  patty,  664. ■"' 

contract  foi'  se^ttian's  wages,  664. 

written  agreeii^t  at'  cofinSoiS  tew,  665-673. 

exception  to  rule,  671.  ''     "' 

warranty^  672.'"'^-  '■' 

bill  of  sale.  675. 

positive  engagement  for  payment, 

bill  or  note  673-676,  ^70.''  '"'•  ' 
cohttacla  relating'  to  land,  within  Statute  of 
Frauds  676. 
agrSeldent  for  letting,  677. 

for  sale,  with  warranty  of  title,  677. 
time  for  compretidn  of  purchase,  6TB. 
verbal  declarations  by  auctionC'Sr,  i'nadmissible 
where  contract  required  to  be  in  writing,  678. 
admissible,  where  "not 'required 't6  be  in  writ- 
'irig;679.     '■''    ' 
contract  "for  sale  of  goods,  679, 680. 
Bkrbl'Bdihisslftns  iBadniissible ' to  contradict 
''■    written  documents,  679,  680. 
■  wh6re  coiitract  not  in  writing.  680. 
'  fornier  ca^'es,  where'j^arolewdence  admitted, 

overruled,  680. 
qnality 'of  goods  not  specified  in  contract, 
,  "'■'•'     '"'1   ■^"'  '"'    ■     '  681. 

person  contracting  as  principal,  681. 
caseB  Where  rfilS'flOes  not  apply;  681. ' 
1.  as  to  proof  of  illegality  or  'w'ant  of  consid- 
eratiofl,  683;     <  .      •> 

usury.- 682,  683. 
wasron  of  Stamp  Act,  683. 
fraud,  684;     ■  "^    '  '    - 
in  cas6  of  a  will,  685. 
declarations  of  testator  admissible, 
'      '  ■       '    '  "       '"686. 

In  case  of  a  deed,  686-6^. 
fraudulent  represeid&ti'O'ns,  Inducement 

of  contract;  686;'' '  "     - 

party  charged  vfith  fraud  not  allowed  to 

prove'ahy'other  consideration,  689. 
comment  on  i;ule,  689.     '    ' 
Instruments  not  nndet  seal ;  promissory 

notes.  &c.,  69.0-692. "  '  ' ' ' 
that  one  sigiiea  or  indorsed  as  agent, 
,,'  ,    '  ,.     ..     ,,    ,,..     ,  691,692. 

3.  executory  written  agreei^ients,  not  under 

seal,  dischirgef  by  parol,  692-695. 

)vhen  'Writteil  Conti'acts  (at  common  law) 

may  be  varied  or  discharged  by  parol, 

subsequently,  695.'    ' 

written  contracts  under  Statute  of  Frauds, 

697,  695. 

3.  where  instrument  not  in  suit  between  par- 

ties'thereto,  or  pi'iVies,  697. 

4.  where  mistake  oKWdUS  on  face  of  instru- 

ment, 697-708.      ■  ' 
rule  as  t'o  adiiiissibility  of  extrinsic  evi- 
dence in  equity,  "69i?-708: ' 
II.  Admissible  to  explain  Suealiihg  of  language  or 
of  particular  words ; 'to 'ileatify  persons 
or  things;  and  tO  explain  any'rftference  to 
extrinsic  matter,  708,'«t  «ej.      " 
1.  where  WordslisSd  iii  toeciiliar  sense,  708. 
writing  in  ciphSi:  br'fo'reigfi  ISng^iage,  709. 
evidence  explapatory  of  words  used,  709. 
limitation  or  rul'fe,  710.  "  ' 

where  meaning  appears  on  face  of  in- 
Btnlmenl,"711.      ■    ' 
3.  to  identify  particular  person  or  thing,  711-.<<« 
■      "    '      -".'"■       -■  -'        713. 
evidence  of  state  of  property,  713.  714. 
as  to  designation  di:  names  6f  persons 
c'ainiing,  714;' 
childirerii-TJ4-'7'16. 

nickilaihe,  716.  ■''  , 

mistake  in  name  or  designation,  ill, 
;,---■- i  V-:;.--.  IJ18. 

cases  where  explanatory  evidence 
" '  admitted,  711,'  7iS. 
where  rejected,  718. 
as  to  designation  of  thing  or  person  de- 
' ""  '  scribffl,' 71^734,  763-766: 
situation,  &c.,  of  party,  734,  73g. 
state  of  property,  736-738. 
3.  where  Insttumtot  refers  to  extrinsic  facts, 
"   '     ■   ■  ''  738. 

reference  in  conveyance  to  occupation  of 

tepant,  738. 
refetdriCe  to  will,  738, 73?. 
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general  application  of  tlie  rule,  739-'r42. 
to  other  instrument,  743. 
instrument  referred  to  must  be  identi- 
fied. 743.  . 
muBt  be  in  existence,  744. 
evidence  admissible  as  to  collateral  fact, 

746. 
date  supplied.  745. 
III.  Admissibility  of,  to  explain  ambiguities,  745, 
et  seg, 
distinction  between  patent  and  latent  ambigui- 
ties. 746  et  Beg. 
rule  as  to  admission  of  evidence  to  "remove 
difficulty  caused  by  evidence,  749, 750,  763- 

766. 
by  evidence.  749,  750. 
two  classes  of  latent  ambiguities,  750,  et  seg. 

1.  where  more  than  one  person  or  thing  are 

shown  to  answer  the  description.  718- 
734, 760. 

2.  where  description  is  shown  to  be  true  In 

part,  but  not  in  every  particular,  740-743. 

760. 

when  extrinsic  evidence  admissible  to  explain 

patent  ambiguity,  760-760. 
pot  to  show  unexpressed  intention,  751-757. 
admitted  in  aid  of  expressions  used,  751-769. 
examples, 
power  of  re-entry,  760. 
consideration  past  or  prospective,  760. 
where  evidence  not  admissible,  760. 
mistake  in  bill.  760,  761. 
no  peremptory  rule  for  exclusion,  761. 
as  to  latent  ambiguities,  761-76rt. 
IV".  Declarations  of  party  to  instrument,  inadmis- 
sible to  show  intention,  767. 
general  rule,  767. 

what  are  declarations  of  intentioii,  767. 
declarations  as  to  meaning  of  beqnestSj  767. 
appellations  used  by  testator,  admissible, 

717,  718,  768-773. 
declarations  of  intention  to  provide  for  par- 
ticular person,  768., 
when  admissible,  768-775.     , 
where  ambiguity  raised  as  to  which  of  two 
persons  or  things  intended,  768,  769. 
examples,  775,  et  seg. 
lintit  of  admissibility,  778.     -t^ 
where  the  ambiguity  is  cleared  np  by  the 
context,  781,  et  seg. 
description  of  premises,  783-786,  803. 
conversations,  &c..  between  parties  to  agree- 
ment, 786. 
"V.  Of  nsage,  admissible  to  explain  commercial 
and  other  contracts,  787,  788,  789. 
See  Usage  and  Custom. 
usage  must  be  general,  788. 
policy  of  insurance,  788. 
charter  party.  789. 
receipt  bill,  789. 
other  contracts,  789,  790. 
examples,  790. 
bought  and  sold  notes,  790. 
custom  of  bankers,  790. 

of  trade.  790. 
where  evidence  rejected,  790. 
farming  lease,  791. 

customary  incidents  annexed,  791-793. 
when  excluded  by  inference,  791-793. 
with  reference  to  other  leases,  793. 
day  of  demise,  794,  et  seg, 
general  result,  706. 
where  inadmissible,  797. 
contract  for  service  on  board  ship,  797. 
when  in  contradiction  of  written  contract,  798. 

examples,  798,,  et  seg. 
contract  for  sale  of  "about  400  quarters,  more 

or  less,"  799. 
time  of  delivery  in  contract  for  sale  of  cargo, 

799. 
amount  of  commission,  799i 
nsage  of  public  ofHce  not  to  control  written  in- 
strument, 799,  800. 
broker's  notes.  800. 
explanatory  of  ancient  grants,  800. 
of  acts  of  ParllamentrsOO. 
rule  applies  to  grants  from  private  persons, 
801, 803. 
covenant  not  to  be  construed  by  acts  of  parties 
thereto,  804. 
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where  previous  dealings  under  similar  con- 
tracts admissible,  805. 
evidence  mny  be  given  in  anticipation,  805. 
usage  maybe  shown  to  be  illegal,  805. 
in  equity,  as  to  scopa  of  certain  covenants,  704. 
to  show  debt  paid  by  legacy,  704,  706. 
to  show  legacy  a  payment  on  family  settlement, 

705. 
advancement  of  a  portion,  705. 
in  cases  of  double  legacy,  706. 
as  to  residue,  after  payment  of  legacies,  &c.,  706, 

708. 
to  show  a  deed  in  fact  a  mortgage,  708. 
when  admissible  to  show  intention  of  testator, 

638-640. 
of  grantor,  644-651. 
to  apply  description  of  premises,  640. 
to  show  a  de,  d  a  mortgage,  647. 
to  -how  purpose  of  a  bond,  651. 
to  show  failure  of  consideration,  &c.,  752-764. 
to  show  real  consideration  of  a  deed,  655-658. 
as  between  party  and  a  t-tranger  to  deed,  658. 
as  to  circumstances  attending  execution  of  con- 
tract, 665. 
as  to  agreement  not  embraced  in  written  con- 
tract, 665. 
rule  that  it  cannot  be  given  to  contradict  or  vary 
writteo  agreement,  666-673. 
not  even  on  cross-examination,  963. 
as  applied  to  bills  and  notes,  673-676,  691. 693. 
verbal  variation  of  contract  inadmissible,  680, 

681. 
exception  in  the  case  of  usurious  contracts,  683, 

683. 
to  convert  a  deed  into  a  mortgage,  683. 
to  show  cotemporaneous  circumstances  by  way 

of  interpreting  language  used,  683-685. 
to  ehow  intention,  when  admissible.  685-688. 
as  to  consideration,  by  party  charged  with  fraud, 

689,  690. 
agreements  discharged  by  parol,  when,  693-694. 

for  sale  oi  land,  how  discharged.  695. 

parol  agreements  merged  in  written,  696. 

rule  as  to  admission  of  in  equity.  698-708. 

to  relieve  against  mistakes,  698,  700. 

to  show  a  trust,  701. 

in  purchase  of  real  estate  by  partners,  703. 
to  aid  in  construction,  704,  705. 
to' rebut  presumptions,  706  et  seg. 
to  show  waiver  of  stipulation  in  contract,  693. 

in  covenant,  693. 
to  show  mistake,  in  equity.  698  et  seg. 
to  show  what  was  intended  by  family,  child,  son, 

723. 
to  show  mistake  in  terms  of  notes  or  biUa,  673-675. 

real  consideration  of  sealed  note,  652. 
when  admissible  to  identify  the  thing  or  person 

intended,  718  et  seg. 
to  ascertain  name  oi  oumers  insured,  724. 
to  aid  a  description  partly  defective,  736. 
where  instrument  refers  to  extrinsic  facts,  6.39- 

742. 
ambiguities  patent  and  latent,  defined,  746-760. 
to  ascertain  name  of  person,  in  instrument,  751 

^seg. 
to  aid  notice  of  dishonor,  when,  755,  761  et  seg. 
to  designate  matter  or  tiling  intended,  783-786. 
when  admissible  to  explain  written  instruments, 
latent  ambiguity,  what,  747. 
explainable  by  parol,  747.  748,  749. 
when  fatal  to  instrument,  and  in  what  sense, 

747,  748. 
patent  ambiguity,  what,  735,  747. 
admits  of  explanation  by  parol  when,  735,  747, 

749. 
when  fatal  to  instrument,  and  in  what  sense, 
748,  753,  754. 
description  applicable  to  several  objects  or  sub- 
jects, 748. 
several  persons,  761-763.  .» 

patent  ambiguity.  756. 
several  parcds  of  land  762. 
several  species  of  goods,  766. 
several  ways,  766. 

several  monuments  or  boundaries,  756. 
several  amounts,  757. 
patent  ambiguity,  757,  758. 
what  .evidence  competent,  762. 
description  part  true,  and  part  false,  761, 762. 
of  lauds  in  deeds,  wlUs,  &c.,  719,  720, 788,  et  seg. 
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of  fund.  7fi4-766. 
of  bond,  TO. 

of  execution  or  judgment  in  sheriff's  deed,  645, 

64B. 
of  other  writings,  by  recital  or  reference,  741, 

742, 743. 
of  persona,  799.  et  seq. 

only  one  person  answering  any  part  of  descrip- 
tion, 769  ef  seg. 
evidence  to  show  another  intended,  not  admis- 
sible, 735,  785. 
two  persons— one  agreeing  with  part  of  descrip- 
tion, and  the  other  with  residue,  which  pre- 
ferred, 769,  et  eeq. 
evidence  admissible  to  show  which  was  inten- 
ded, 773,  7S5. 
only  one  parcel  of  land  answering  any  part  of 

description  782,  783. 
two  parcels— one  agreeing  with  part  of  descrip- 
tion, and  the  other  with  residue,  783. 
where  parts  of  description  not  equally  worthy, 

782.  et  seg. 
what  to  govern,  782,  et  seq. 
description  by  occupancy,  when,  639,  782,  et 

seq. 
monuments,  when,  719,  739,  783. 
course  and  distance,  when.  784. 
as  between  course  and  distance,  785. 
quantity,  785. 
evidence  not  admissible  to  show  intent,  that 

least  worthy  part  should  govern,  735.  785. 
Where  parts  of  description  equally  worthy,  735, 

785. 
whether  evidence  admissible  to  showwhichwas 
intended,  735. 785. 
description  entirelj  false  or  inapplicable.  761  et  seq. 
intent  to  give  different  description,  cannot  be 
shown.  749. 
no  property  answering  description,  761. 
rule  in  Miller  v.  Travers,  763. 
no  person  answering  description,  761,  769. 
case  of  Beaumont  v.  Fell,  considered,  761.  769. 
case  of  Thomas  v.  Stevens,  considered,  761,  769. 
where  after  rejecting  erroneous  part  of  descrip- 
tion, no  sufficient  indication  of  intent  appears, 
764,  772,  774. 
where  instrument  leaves  intent  conjectural,  748. 

762. 
"  void  for  uncertainty,"  753,  785. 
subject  matter  nearest  to  description  tobe  adopted, 
^  638-640,  735. 

evidence  not  admissible  to  show  different  sub- 
ject matter  intended,  638,  735,  785. 
examples,  aa  to  wills,  638. 
as  to  deeds,  644.^  y 

admissible,  to  explain  words,  &c.    See  title  Words 

and  Phrases. 
admissible,  to  define  nature  of  instrument,  when, 

672,  754. 
as,  whether  a  deed  or  will,  672,  764. 
whether  a  simple  contract  or  deed,  733. 
t      admissible,  to  interpret  foreign  language  in  instru- 
ment, 733. 
to  decipher  obscure  writing,  7.33. 
admissible,  to  explain  written  dueling  challenge, 

733,734. 
whether  a  challenge  to  flght,  734. 
whether  deadly  weapons  designed,  734. 
admissible  to  explain  statutes,  when,  725. 
technical  terms  used,  719-732. 
mercantile  terms,  727. 
What  admissible  in  explanation  of  instrument, 
cotemporaneous    circumstances,   collateral   to 

question  of  intent,  719-732. 
Whether  referred  to  expressly,  or  by  implication, 

examples, 
to  ascertain  real  estate  described,  644, 719,  720. 
inaccurate  description.  723)  783. 
whether  parcel  or  not,  720  et  seg. 
whether  freehold  or  leasehold  lands  in- 
tended. 722. 
whether  real  or  personal  property  intended, 

721. 

Whether  freehold  in  lands  or  rents  merely, 

intended,  'i22. 

to  identify  right  of  way  granted,  721,  765,  803. 

to  ascertain  -'aippurtenances,"  721. 

to  ascertain  personal  property  described,  719, 

721. 
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term  "household  furniture,"  721. 
stock  639,  645  721. 
female  slave  and  her  increase,  734. 
freight  in  a  ship.  724. 
all  rents  in  arrear.  722. 
to  ascertain  persons  described,  722-724. 
inaccurate  description,  722,  769. 
false  name,  757.  773., 

term  child,  childreni^randchildren,  639,  732. 
son,  733. 
family,  733. 

owners,  in  policy  of  insurance,  734. 
nearest  relations,  767,  758, 
to  ascertain  acts  coutemplated  by  written  in- 
demnity, 734. 
what  defects  covered  by  general  warranty, 

758. 
time  meant  by  forthwith,  724,  758. 

by  more  general  expression,  668,  758. 
term  of  lease  indefinite,  726. 
kind  of  work  to  be  done  indefinite.  725. 
powers  of  arbitrators,  indefinite,  724. 
rule,  how  far  applicable  to  statutes,  725. 
records*  725. 
awards,  724,  725. 
usage  or  custom,  admissible,  when,  and  how 
far.  726,  et  seq.   See  title  Vsage  and  Ovstom. 
whether  admissible  to  inquire  as  to  "com- 
mon understanding."  733. 
nsage  or  practice,  under  ancient  instrument,  ad- 
miesible,  803. 
rule  applicable  to  private  as  well  as  public 

writings,  804. 
not  admissible,  where  insfrument  unambigu- 
ous, 803.  804. 
not  admissible,  to  vary  or  control,  803. 
practical  location  under  deeds,  Ac,  748,  803, 

804. 
as  to  age  of  instrument,  804. 
direct  evidence  of  intent,  inadmissible,  to  ex- 
plain, 751.  752, 794. 
distinguished  from  evidence   collateral  to 
question  of  intent.  576,  639,  640,  762,  et  seq. 
admissible  at  law,  when,  646,  647,  et  seq., 
763  et  seq, 
declarations  of  parties,  when  admissible,  in 
explanation, 
where  writing  incomplete  on  its  face,  698, 

724. 
where  several  objects  within  description, 
755,  757,  759. 
when  declaration  relevant,  to  show  facts 

collateral  to  question  of  intent,  757,  769. 
effect   of  declarations,    as   depending   on 
various  circumstances,  755.  757. 
cotemporaneous  or  prior  negotiations  or  con- 
tracts, 
not  admissible,  generally,  665  et  seq. 
when  admissible,  669  et  seq, 
rule  where  instrument  refers  to  foreign  ex- 
pression of  intent,  733. 
reference  must  be  to  writing,  when,  741. 
when  to  writing,  both  construed  together, 
how  far,  733,  734.  730. 
indirect   or   constructive  reference,   when 

sufficient,  73*784. 
when  reference  to  be  direct.  741.  '       ^  - 
reference  must  describe  writings.  741. 
oral    evidence  to  connect  writing,   when, 
'  67S.  739,  740. 
cotemporaneous  writings,  676.  739  et  seq, 
apparently    inconsistent    writings,    676, 
739.  741. 
where  writing    required  by   statute   of 

frandSj  741. 
description  partly  true,  and  partly  false, 
•  741. 

rule  where  reference  applies  to  several 

writings,  741. 
rule  where  only  one  appears,  743. 
intent,  independent  of  reference,  741,  742. 
reference  to  verbal  matter  must  generally  be 
direct,  720. 
otherwise,  if  writing  manifestly  incomplete, 
669,  670. 
parol  evidence  of  verbal  contract  referred 


to,  admissible,  669,  741. 
rule  ' 


rule  as  to  incomplete  writing,  669.  724. 
reference  in  deed,  &c.,  to  mouumeiitB,  73* 
et  seg.,.783-785. 
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to  be  express,  in  order  to  control  course  and 
distance,  wlien,  784,  785.  * 

admissible  at  law,  to  supply  omissions,  when, 

761,  762. 

to  fill  up  blanks,  761,  763. 

rule  as  to  blanks  or  omissions  in  wills,  751,  752 

jjg,  .  757,  764,  774,  782.' 

general  rules  afainst  parol,  applies  to  cases  not 

within  statute  of  frauds,  665-673. 

and  to  simple  contracts  as  well  as  deeds,  &c., 

665,  666. 
not  admissible  to  vary,  &c.,  wills,  751. 

examples,  639,  752. 
not  admissible  to  vary,  &c.,  deeds  of  convey- 
ance, 639,  640. 
examples,  639. 
not  admissible  to  vary  clause  reserving  rent  in 
lease,  640. 
how  far  time  of  holding  may  be  modified  by 

usage,  794, 795. 
rule  the  same,  whether  lease  by  simple  con- 
tract deed,  794. 
time   of  holding  unexpressed,   how   ascer- 
,  tained,  794. 
admissible  to  prove  usage,  annexing  incidents 
to  leases,  how  far,  791-793. 
not  admissible  to  vary,  &c.,  the  cohdition'  of 
mortgage,  647. 
nor  to  show  absolute  sale,  intended,  647, 739. 
rule  same,  whether  mortgage  of  chattels  or 
lands,  647. 
same  where  mortgage  constructed  of  6ev- 
eral  writings,  647,  739, 740.  - 
not  admissible  to  show  conveyance  apparently 
absolute,  intended  as  a  mortgage  or  secu- 
rity, 647  et  eeq. 
deed  of  lands,  647-650. 
conveyance  of  personal  p'-operty,  647. 
rule  where  evidence  not  objected  to,  649. 
where  conveyance  constructed  of  several 

writings,  7S9i  740. 
where  usury  is  set  up,  684,  688. 
rale,  in  all  cases,  in  New  York,  647. 
rule  in  Pennsylvania,  650. 
rule  in  cl  ancery,  649. 
not  admissible  to  vary  condition  of  bond,  651.' 
not  admissible  to  add  to  or  vary  poUcy  of  insur- 
ance, 798. 
usage,  how  far  admissible.    See  title  Usage  qnd 
Custom. 
when  not  admissible,  to  add  to  or  vary  simple  con- 
tract in  writing,  665  &t  seq.    See  titles  Fromis- 
sory  Note.  Receipt. 
not  aomissible  to  vary  Uqal  effect  of  instrument, 
_.     ,  ,         .  667. 

of  special  receipt,  654.    See  title  Receipt. 
of  bill  of  lading,^  668.    See  title  Bili  of  Lading, 

in  this  and  in  Vol.  III. 
pf  ■promissoiiy'note,  668,  674  et  seq.    See  title 

Fromlssory  Note. 
of  policy  of  insu^ancei  798, 
contract  speci^ng  no  i>laee  of  delivery,  669. 
contract  indefinite  as  to  time,  668. 

other  contracts,, 668,  669. 
iisage  or  custom  admissible  to  change  legal  effect, 
y     how  far.  295,  668,  676,  725-733.    See  title  Usage 
^  '      an^iCnstom. 

admissible  to  vary.  &c.,  by  incorporating  other 
writings  referred  to,  739  et  seq. 
expuess  reference,  7.39  et  seq.  '  ■ 
implied  reference,  739. 740. 
rule  as  to  cotemporaneous  writing,  739,  740. 
admissible  to  vary,  &c.,  by  incorporating  oral 
matter  referred  to,  669,  740. 
bill  or  note  referring  to  oral  condition,  675, 740. 
bond  referriiig  to  oral  agreement  609, 740. 
when  reference  to  oral  matter  void,  74,  740. 
inadmissible  to  vary,  &c.,  by  oral  matter  not 
referred  to,  6R5, 740. 
reason  and  extent  of  rule,  665  et  neq. 
cotempoBftneous  or  prior  negotiation,  C65  et 
seq.    And  see  titles  BUI  of  Lading,  Promis- 
sory Note. 
admissible,  if  contract  manifestly  incomplete, 

669,  et  seq. 
instrviment  as  to  hiring,  669. 
agreement  to  indemuify,  667.    * 
instrument  of  compromise,  669. 
submission  to  arbitrators,  669. 
agreement  on  one  side  not  written,  669. 
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writing  given  in  part  execution  of  oral  con- 
tract, 70,  669.  !, 

otherwise,  where  complete  execution  im- 
ported, 668.      :  ,_, 
blank  indorsement  of  bill  or  note,  670. 
admissible,  to  supply  blanks  or  omissions,  when, 

761,  762. 
name  in  contract,  716. 
sum  in  award.  716. 
consideration  in  deed,  656,  657,  647. 
sign  of  dollars  omitted,  667,  716.  ■ 
clerical  omissions,  &c  ,  716,  751. 
not  to  supply  omission  in  wills,  751, 752. 
admissible,  to  show  custom  or  usage  regulating 
subject  of  contract.    See  title  Usage  and  Cus- 
tom.. 
how  far  usage  may  vary  legal  eflfect  of  instru- 
ment, 295,  668,  .726-783.  • 
or  supply  incidents,  661,  665,  791. 
rule  in  respect  to .  contract  as  to  seamen's 
wages,  651 
admissible  in  behalf  of  person  not  concluded  by 
instrument.  651.  .     . 

strangers  may  show  real  intent,  650,  686. 
town  resisting  settlement  under  pauper's 

deed,  668. 

creditor  assailing  debtor's  deed  for  fraud, 

650,  689. 

party  may  show  real  intent,  when  instrument 

used  by  at  stranger;  657.  ■ 

deedreliedonby.straneer,  to  show  grantee's 

liability  for  repairs,  657. 
receipt  in  the  nature  of  a  contract,  653. 
■admissible,  where  writing  in  its  own  nature 
inconclusive, 
receipt,-662,  653. 
otherwise,  if  in   the   nature  of  contract, 
when.  653. 
bill  of  parcels,  672. 
letter  of  credit,  672. 
^^      admissible,  to  disprove  or  vary  consideration 
clause  of  deed,  when, 
in  suit  for  purchase  money,  656,  657. 
on  question  as  to  who  received  money,  657, 

668. 
on  question  of  damages  npo^  covenant  of 
warranty,  656. 

upon  covenant  of  seizin,' 656. 
not  inter  pwtes,  to  vary  substantive  terms  of 
deed,  661,  666. 

otherwise  as  to  strangers,  651,  657,  681. 
otherwise,  as  to  party,  where  a  stranger 
relies  on  deed,  652. 
whether  deed  assailed  for  fraud,  can  be  sup- 
ported, by  proving  a  different  consideration, 
689.  690. 
party  majuilways  prove  consideration  consis- 
tent witli  deed,  B68,  690. 
what  is  a  '■  different  consideration,"  656,  658, 

690. 
rule  where  deed  addsi"  and  for  divers  other 

considerations,"  668. 
or  imports  only  "  divers  good  considerations," 

658,  690. 
or  a  blank  is  left  for  consideration,  668. 
when  admissible  to  prove  want  or  failure  of  con- 
sideration. 

rule  as  to  deeds,  657,  686.  687. 
local  statute  of  New  'York,  662. 
local  law  of  South  Carolina.  686,  687. 
rule  as  to  promissory  notes,  601. 
admissible  to  prove  fl*aud,  when, 
deed,  686,  687,  690. 
party  cannot  set  up  fraud  in  respect  to  con- 
sideration, 

where  deed  directly    in    question,   686, 

687. 
party  cannot  sot  up  fraud  as  to  creditors,  &c., 

686. 
party  charged  with  fraud  not  allowed  to 

prove  different  consideration,  689. 
party  may  show  fraud  in  the  execution,  686, 

689. 
rule  where  fraud  the  gist  of  the  claim,  and  in- 
strument   only    collaterally    in    quesfxn, 

671. 
admissible  to  prove  Illegality   of  considera- 
tion, 
what  consideration  unlawful,  682, 684, 686. 
deed,  682,  684,  686. 
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party  cannot  aliege  illegality  after  contract 

executed,  685,  638. 
rule  as  to  deeds  of  conveyance,  delivered,  685. 
rule  different  in  respect  to  usury,  682 
whether  any  one  gave  a  party  can  avoid  deed 

for  usury,  683. 
whether  deed  apparently  absolute,  may  he 
shown  a  mortgage,  to  prove  usury,  682. 
note  or  bill,  50il,  673. 
parol  contract  as  to  illegal  consideration, 
not  merged,  673. 
admissible  to  prove  facts  relating  to  the  execu- 
tion, how  far^  673. 

to  annul  by  showing  instrument  misread  to 
party,  687.     .  , '  .., 

obtained  by  duress,  threats,  &c.,  501,  687. 
;;•     party  incapable  of  executing^  687. 

taken  from  party  without  his  consent,  501, 

687. 
deed  not  duly  delivered,  683,  687,  689. 
note  not  delivered  as  such,  501. 
one  party  refusing  to  sign  his  part,  673. 
surety  signing  bond  on  condition  that  others 
would  sign,  687,  688. 
to  qualify  or  vary  effect, 
by  showing  delivery  on  a  day  different  from 

date,  660. 
delivery  conditional,  687.^ 
whether  delivery  to  party  can  be  qualified, 

688. 
rule  as  to  deeds,  688. 

rale  as  to  notes,  501.,   See  title  Promissory 
Note. 
to  show  party  signed  as  agent,  or  trustee, 

when,  691. 
or  as  agent,  691,  669. 
promissory  note,  691. 
check,  691,-692. 
lottery  ticket,  691. 
deed,  691.    See  title  Deed. 
to  show  party  signed  as  surety,  when,  691, 692. 
deed,  691. 

promissory  note,. 691.     , 
*  to  deUne  character  of  instrument,  673. 
admissible  'to-  prove  distinct  independent  oral 

matter,  not  merged,  when,  693,  696. 
admissible  to  show  subsequent  alteration  or  dis- 
charge ot  contract,  when, 
rule  as  to  simple  contracts,  696. 
where  doubtful  whether  subsequent  or  not, 

696. 
rule  as  to  sealed  instruments,  691,  693. 
where  doubtful  whether  subsequent  or  not, 

691. 

rule  as  to  contracts  within  statute  of  fi-auds, 

680,  691,  692. 

rule  in  equity,  concerning  the  admission  of  parol 

evidence,  698  et  seq. 

same  as  at  law,, on. questions  of  interpretation, 
.  .  647,  649. 

admissible'  to  show  intent,  as  an  independent 
fact,  when,  753,  751. 

.  intent  not  meant  to  be  expressed,  647,  649. 
to  rectifymistakes  in  deedSj^&c.,  649. 
mistake  of  law,  as  distingSished  from  mistake 

of  fact,  699. 
mistake  in  wills,  702,  751  et  seq. 
whetherplaintiff  can  aUege  mistake,  on  bills  for 

specific  performance,  699. 
to  raise  trusts  in  wills,  701. 
to  raise  or  rebut  resulting  trust  in  deeds,  &c., 

701,  702. 
to  regulate  jus  accresc&ndi,  in  respect  to  joint 

purchasers,  708.  ' 
to  operate  equitable  change  of  real  to  personal 

estate,  708.    . 
to  fortify  or  repel  presumptive  satisfaction  of 

covenants  for  fiimily  provisions,  703,  704. 
to  fortify  or. repel  presumptive  satisfaction  of 

debt,  by  legacy,  704. 
to  fortify  or  repel  presumptive  satis&ction  of  a 

portion,  by  legacy  or  advancement,  704,  705. 
to  fortify  or  repel  presumptive  ademption  of 

legacy,  by  advancement,  704,  705. 
to  repel  presumption  that  double  legacies  were 

not  intended,  705. 
to  repel  presumptive  exclusion    of  executors 

from  residuary  estate,  706,  et  seq. 
to  show  conveyance,,  absolute  on  its  face,  was 
intended  as  a  mortgage,  633,  703. 


PAETICTTLAES  (BILL  OF).    See  Vol.  I. 
PARTICULAES  or  DEMAND, 
effect  of,  as  admission.  And  see  title  Premmptims, 
B,  (4),  Vol.  I. 
PAETICtJLAES  OE  SET-OPE,. 

effect  of.    See  Vol.  I. 
PAKTNER, 

'   special  verdict  finding  partnership  not  evidence 
i'Tder  aiios^  54. 
notice  of  dissolution  in  newspaper,  when  and  as 

to  whom  evidence,  276,  277. 
power  of,  to  bind  copartner  by  deed,  471. 
by  submission  to  arbitration,  407. 
purchase  by  for  firm,  703. 
PASTMEE,  DORMANT, 
protected  by  actual  dissolution,  without  notice, 

277. 
PAETNBESHIP.    See  title  Partner  above  and  in 

Vol.  I. 
PARTY.    See  title  Husband  and  Wif^ 
to  action  now  competent  and  compellable  to  give 
evidence  (14  &  IB  Vict.  c.  99),  Introd.   Cmp., 
Vol.  I  and  Vol.  m. 
PATENTS, 
granting  lands,  how  proved,  301,  302. 
granted  in  another  state,  how  proved,  445,  594. 
securing  inventions,  how  proved,  302. 
presumed  regularly  granted,  how  far,  301,  302. 
payment:    See  Vol.  I. 
when  necessary  as  confirmatory  proof  of  docu- 
ment.   See  title  Hearsay,  ill.  Vol.  I. 
of  consideration  money.    See  title  Deed,  in  this 
and  in  Vol.  T. 
PAYMENT  INTO  COtTET, 
effect  of,  as  admission.    See  .title  'Presumptions, 
&c..  5,  (2),  Vol.  I. 
PEDIGEBE.    See  same  title.  Vol:  I. 
PENALTIES, 
judgment  for,, bars  suit  for  another  incurred  on 
same  day.  when,  150. 
PERPOEMAisICE, 
plea  of,  in  action  of  covenant,  admits  deed,  514. 
and  plaintiff  may  read  recital  of  covenant  in 
declaration,  514. 
or  covenant  itself  so  far  as  it  accords  with 
declaration,  514. 
of  written  contract,  allegation  as  to  time  of,  when 
•  material,  604. 

time  for  performing  written  contract,  waived  or 
extended  by  parol,  when,  692,  694,  695,  696. 
rule  as  to  contraOTs  under  seal,  692. 
.  as  to  contracts  not  under  seal,  695,  696. 
as  to  contracts  within  statute  of  frauds,  680, 

691,  692. 
PEEJUEY, 
testimony  given,  when  snfflciently  proved,  917, 

918. 
in  making  depositions, 
prisoner  must  be  identified  as  the  deponent,  384. 

how  identified.  384. 
taking  of  oath,  and  its  judicial  character  tobe 
proved,  395,  396.  / 

how  proved  395,  396.  f 

oath  administered  under  special  authority, 

384. 
under  general  authority,  384. 
depositi(|^  itself  how  proved.    See  title  Deposi- 
tions.  '       ' 
copy,  when  evidence,  384. 
in  making  affidavit,  p»of  of  affidavit,  &c.,  384. 
PETIT  LAi^CENY, 
convictioU  of,  by  special  sessions,  should  speciiy 
value  of  goods,  144. 
PETIT  TREASON, 

prosecution  for,  barred  by  acquittal  or  conviction 
"      of  murder,  when,  121. 
PHYSICIAN.    See  Opinion,  Vol.  L 
PLEA  IN  EQUITY, 

admissibility  and  effect  of,  67-72. 
PLEADING  OVER, 
effect  of,  as  admission.   And  see  title  Presfumption, 
5  ®  Vol.  I. 
PLEADINGS, 

admission  by.    See  title  Admisskm,  Vol.  I. 
POLICY  OP  INSURANCE.    See  Vols.  I  and  m. 
loss  of,  when  presumed;  555. 
parol  evidence,  not  admissible  to  vary,  664. 
usage  of  merchants,  admissible  to  explain,  788. 
inspection  of,  when  ordered,  332. 
usage  admissible  to  explain,  724, 727,  729,  et  seq. 
And  see  Parol  EiMenoe. 
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POLICY  OF  IKSTJEANCE-coftimMS. 

inadmissible  to  vary  or  contradict,  729,  et  seq^ 

798. 
oral  evidence  to  vary  or  contradict,  inadmissible, 

798. 
inadmissible  to  show  mistake,  798. 
to  show  cotemporaueous  contract,  798. 
whether  application  may  be  used  to  explain  or 

vary  pohcy,  739, 
an'agreement  to  inanre  may  be  proved  by  parol,79S. 
POLL-BOOK,  * 

for  what  purposes  admissible,  2S9. 
POOELAW.   . 
entries  in  book  kept  by  medical  officer,  how  far 
evidence,  290. 
POPE, 
license  of,  evidence  of  impropriation,  278. 
bull  of,  evidence  of  exemption  from  tithes,  278. 
POSSESSION.^See  Vol.  I. 
of  writings  by  party  on  whom  notice  to  produce 
served,  519,  620. 
by  privies,  521-524. 
by  independent  party,  524. 
when  evidence  of  payment.    See  title  Faymmt, 

Vol.  I. 
evidence  of  delivery,  when,  502,  663,  687. 
by  party,  when  presumed,  58),  523,  529. 

how  proved,  520,  529. 
who  entitled  to  possession  of  title  deeds,  620, 

523,  629. 
who  presumed  to  possess  papers,  520, 562. 
adverse  possession.    See  titles  Fresamptiom  and 
Possession,  Vol.  I. 
POST  BILL, 
entry  on,  not  evidence  of  receipt  of  letter,  when, 

648,  549. 
POSTBA, 
when  to  be  produced,  to  show  cause  tried,  361, 362. 
evidence  of  amount  recovered,  in  action  for  indem- 
nity, 361,  362. 
when  evidence,  361, 362. 

when  minute  of  verdict  admissible  in  place  of, 

361,  362. 
POSTMAEK, 
how  far  evidence  294. 
how  proved.  458,  609. 
PO«r  JfOiZy^ilf  INQUISITIONS.    See  title  i?i- 

ffuisition, 
•  POST-OFFICE, 

books,  inspection  of,  311. 
POVVBE. 
of  a  public  nature.    And  see  title  Jurisdiction. 
to  take  private  property  for  public  use,  471, 472. 
to  make  sales— power  to  be  proved,  471  et  seq. 
Bee  title  Deea. 
under  judgment  or  decree,  83,  84,  471,  et  seq. 
executor,  administrator,  &c.,  83,  471,  et  eeg. 
sheriif,  471,  et  seq. 
under  statute, 
collectors  of  taxes,  471,  472. 
comptroller„471, 472. 
register.  471, 473. 
cor.jty  auditor,  471,  et  seq. 
town  ttastees,  473. 
other  officers  471-475. 
form  of  deed  on  sale,  83,  84,  471,  et  seq. 
how  far  to  recite  power,  472. 
recital  not  evidence  of^wer,  364,  475. 
misrecital  of  power,  efleit  of,  474,  475. 
oral  evidence  in  respect  to,  645,  743. 
power  not  presumed,  in  favor  of  official  act,  83, 
472  585,  fiisfiQ'     And  see  titles  Inferior  Court 
Jurisdiction,  Judgments,  Dea'ees,  dtc. 
power  of  record,  not  presumed,  even  in  favor  of 
auoient  deed,  when,  475. 
of  partner,  to  bind  copartner  bjr  deed,  471,  et  seq. 
to  bind  copartner  by  submisaion  to  Bi'bitration, 

407. 
of  agent,  as  such,  to  bind  principal  by  deed,  471. 
execution  of  imder  will,  639,  640. 
PO WEE  OF  ATTORNEY.    See  titles  Power,  Attor- 
ney, letter  o/',  n  nd  Vol.  I,  Aqent, 
secondary  cvideuce  of.  557. 

in  proving  deed  executed  under,  power  to  be  pro- 
duced, 471. 
presumed,  if  dised  ancient,  when,  471. 
PEACTIOE, 
on  motion  to  put  oiT  trial,  859,  et  seq.    See  title 

Putting  off  Trial. 
in  obtaiuing  testimony  by  deposition,    See  title 


PREAMBLE, 
in  private  statute,  when,  and  against  whom  evi- 
dence, 274. 
PRESIDENT  OF  U.  STATES, 
requisition  by,  calling  out  militia,  effect  of,  as  an 
adjudication  upon  exigency,  161. 
PRESUMPTION     AND     PRESUMPTIVE     EVI- 
DENCE.   See  Vol.  I. 
PRETENCES.     See  titles  false  Pretences,  False 

liepresentation,  Vol.  I. 
PEINCIPAL  AND  ACCESSORY.    See  title  Acces- 
sory. 
judgment  against,  when  admissible  against  acces- 
sory, 49.    And  see  title  Judgments,  dc. 
acquittal  of,«no  bar  to  indictment  as  accessory, 

56-5afc 
PRINCIPAL  AND  AGENT.    See  title  Agent,  in 

this  and  in  Vol.  I. 
PRINCIPAL  AND  SURETY, 
judgment  against  principal,  admission  ^against, 
surety,  when.  8. 183, 134. 
effect  of,  8. 133, 134. 
judgment  against  principal,  no  bar  to  suit  against 
surety,  when,  133, 134. 
PRISON-BOOK, 

how  far  evidence,  289. 
PRISONER, 
see  Dying  Declarations  and  Hearsay,  iv,  Vol.  I. 
confessic^  by.    See  titles  Confessions,  'Examina- 
tion, in  this  and  in  Vol.  I. 
inquiry  as  to  character  of,  how  far  admissible. 

And  see  title  Presumptions  3,  Vol,  I. 
examination  of,  how  to  be  taken,  and  how  ffer  ad- 
missible. 220, 231,  241,    See  titles  ExaminaiUm^ 


PRIVATE  WRITINGS,    See  Inspection. 
when  attested,  459. 
the  attesting  witness  must  be  called.  459-467. 

mode  of  executing  deeds,  historj^  of,  463-467. 
general  rule,  that  subscribing  witness  must  be 
called,  459. 
extent  of  the  rule,  467,  468. 
not  dispensed  with  by  admission,  468,  469. 
relaxed  in  New  York.  469. 
admission  with  reference  to  trial,  470. 
writings  executed  under  a  power,  471. 
fpower  must  be  proved,  471, 
under  statutory  powers,  471-475, 
power  should  appear,  471-476, 
proof  of  an  attested  register  of  marriage,  475, 
writings  thirty  years  old,  prove  themselves,  47B- 

481. 
coming  from  proper  custody,  476,  477, 
possession  under  to  give  weight,  476-480. 
computation  of  time,  481. 

ancient  seals,  481. 
in  case  of  rasure  or  interlineation,  483. 
and  attesting  witness  alive,  484. 
writing  attested  under  rule  of  court,  485. 
where  the  adverse  party  producing  paper  takes 
an  interest  under  it,  486. 
to  be  proved  though  coming  from  adverse  party, 

486. 
unless  he  takesjinder  it,  486,  487,  489. 

exceptions.  489. 
deed  produced  after  notice,  489, 
where  attesting  witness  cannot  be  called,  490, 
absence  to  be  accounted  for,  490-505. 
where  witness  has  become  incompetent,  490, 

493. 
interested,  insane,  dead  or  absent,  492. 

or  cannot  be  found,  493,  494. 
due  inquiry  to  be  shown,  493-497. 
,  what  is  due  inquiry,  494-498,  500. 

blindness  or  illness  not  an  excuse,  499, 
if  attesting  witness  be  iictitlous,  49i^500. 
or  unauthorized,  499-504. 
or  denies  knowledge,  499-504. 
attestation  clause,  o03.  ' 

absence  of  all  to  be  accounted  for,  605. 
need  not  prove  party's  signature,  505. 

sufficient  to  prove  that  of  witness,  605-508. 
and  identity  of  party,  606-509. 

PROOF  OF,  BY  SECONDART  EVIDENCE,  51(K582. 

the  original  should  be  produced,  510^14. 

reason  of  the  rule,  610-514. 
non-production  to  be  accounted  for.  514-B23. 
out  of  the  state  not  enough,  616,  523. 
loss  or  destruction  sufficient,  516. 

unless  voluntary,  616. 
mode  of  proving  loss,  516-619. 
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where  opposite  party  refuses  to  produce,  S19. 
.    proof  of  possession  by  the  adverse  party,  520. 
presumption  in  regard  to  possession,  520. 
possession  by  a  third  person  in  privity  with 
him,  521-533. 
independent  possession,  624. 
notice  to  produce,  625. 
effect  of,  625. 
. ,  form  and  requisites  of,  536. 

on  whom  and  when  served,  537-583. 
consequences  of  non-production,  531.  4 

lost  paper,  mode  of  proving,  532,  538: 
eumciency  of  proof,  532,  63B. 
refusal  to  produce  as  a  waiver,  535,  536,  571. 
Inferences  from  refusal,  636,  571. 
books  produced,  not  read,  537. 
time  of  calling  for  .  reduction,  538. 

effect  of  calling  for,  &c.,  337. 
when  notice  dispensed  with,  539. 
by  nature  ot  proceedings,  539,  540. 
in  criminal  cases,  640. 
when  notice  not  dispensed  with,  541,  548. 
where  copy  in  nature  of  original  evidence,  542, 

543. 
writing  given  up  in  fraud  of  subpoena,  543,-544. 
counterpart  or  duplicate  original,  544. 
notice  to  produce  notice,  not  required,  544-549. 

notice  of  dishonor  of  bill,  544r-647. 
exceptions  to  rule,  549.  -^ 

where  opposite  party  has  the  writing  in  court, 

650,551. 
where  writings  cannot  be  produced,  651,  552. 
what  a  sufficient  search,  663,  559-565. 

in  proper  t)Iace,  &c.,  656. 
presumed  lost,  if  paper  useless,  554,  555. 

tim4  of  search,  557. 
attesting  witness  to  be  called,  657,  558,  669. 
req^nisite  search,  what  so  regarded,  659-^65. 
circumstantial  proof  of  loss,  659,  560. 
places  to  be  searched,  560. 
persons  to  be  called,  562-565,  666. 

search  to  be  thorough,  664. 
search  for  lost  wills,  565. 
proof  of,  666. 
deed,  mode  of  proving,  669,  674-576. 
b^  abstract  of  deed,  670,  676. 
not  by  copy  of  copy,  673. 
presumptions  and' proof  by  copy,  571. 
as  to  stamp,  671,  573. 
letter,  by  entry  and  copy,  573-574. 
deed,  by  recital,  574-576. 
by  witness  speaking  from  minutes,  577. 
by  copy  of  enrollment,  679-582. 
bargain  and  term  of  sale,  581,  583. 
recorded  deeds  and  instruments,  proof  of,  682-695. 
record,  evidence  only  when  legally  made,  58.3, 

584. 
refusal  to  produce,  585. 
acknowledgments,  how  authorized,  5S6,  591. 

and  how  taken,  585-690,  591. 
as  to  the  record,  &c.,  591. 
conveyance  of  real  estate,  situate  abroad,  591, 

594. 
deeds,  &c.,  proved  under  act  of  Congress,  693- 

694. 
deeds  executed  in  one  country  of  lands  in  an- 
other, 594. 
acknowledgments  and  proof  of,  694. 
handwriting,  proof  of,  595-631. 
PRIVILEGED  COMMUNICATION.    See  Yol.  I. 
PRIVILEGE  OF  WITNESS, 
from  arresi.    See  title  Arrest. 
ftom  answering,      -. 
where  answer  might  subject  to  penalty  or  for- 
feiture, 930-933,  988,  940. 
how  far  witness  to  judge  as  to  propriety  of 
answering,  931  et  se^. 
court  will  instruct  witness  whether  answer 
will  be  safe  or  not,  930. 
rule  where  offense  barred  by  statute  of  limi- 
tations, 933. 
what  penalty  or  forfeiture  within  the  rule, 

930,  940. 
where  answer  might  tend  to  criminate  him,  930 

el  seq. 
where  answer  might  subject  to  civil  suit,  938. 
where  answer  might  degrade  witness,  983,  938, 
940, 950,  953,  978. 
privilege  is  that  of  witness,  who  may  waive  it, 

941. 


PRIVILEGE  OP  WITNESS— (!OTlfct(«(?. 
witness  must  claim  privilege  in  limine,  or  he 

waives  it,  931  et  sea.  , 

accomplice  admitted  on  motion,  not  privileged 

from  answering  fully,  981. 
party  in  interest  not  compellable  to  testify,  when, 

938-943. 
when  compellable,  938-942.    And  see  titles  In- 
terest, Party,  in  Vols.  I  and  III. 
PRIVY, 

\  admissions  of,  how  far  evidence.    See  title  Hear- 
say viii,  4,  Vol.  I. 
whenboundbyj  udgment,  13-14.    See  titles'  Judg- 
ments, Decrees,  t&o. 
PRIZE, 
judgments  of.  admissibility  and  effect  of,  99.    See 

titles  Judgments,  Decrees,  &c. 
sentence  on  question  of,  in  admiralty.    See  title 
Admiralty.  .   , 

PROBATE.     See  titles  JiiMgments,  Decrees,  &c.. 
Wills,  Letters  Testamentary  and  of  Administra- 
tion, and  Vols.  I  and  III. 
what,  76. 

courts  to  grant,  75-80. 
effect  of  granting.  76-77. 
nature  of  proceeding,  80. 
conclusive  as  to  title  of  executor,  75  et  seq. 

even  in  criminal  cases,  93. 
evidence  as  to  sanity  of  testator,  75  et  seq. 
validity  of  will,  75. 
hut  not  conclusive.  93,  94. 
where  afterwards  set  aside,  76. 
not  evidehce  to  prove  relatibnship  in  cases  of 

pedigree.    See  title  Pedigree,  Vol.  I. 
forgery  of,  may  be  proved,  76,  86. 

want  of  jurisdiction  fu  court  to  grant,  flB. 
granted  i*  sister  states,  effect  of,  85-90. 

not  noticed,  85  et  seq. 
payments  made  to  administrator  appointed  in 

another  state,  effect  of,  86  et  seq. 
of  will  of  personal  property,  conclusive   as   to 

validity  of  will,  448,  449. 
proof  of  probate,  by  secondary  evidence,  when, 

449. 
wills  of  real  estate,  proved  before  surrogate  and 

recorded,  how  proved,  451. 
proof  of  probate  or  administration,  how  made, 

453-454. 
action  of  court  in  granting  or  refusing,  how  far 

conclusive.  74-77  et  seq. 
disallowed,  how  far  conclusive  of  invalidity  in 
same  or  other  courts,  75-78.    See  notes  to  Vol. 
ni  of  the  text, 
revoked  to  set  aside,  effect  of  on  will,  75,  78. 
effect  of,  as  to  persons  acting  under  probate, 

75-78. 
of  will  of  personal  property, 
necessary  to  show  executor's  title,  when,  75-78. 

in  respect  to  state  of  the  pleadings,  76. 
how  proved,  448-454. 
of  will  of  ftal  estate, 

when  and  how  far  evidence,  75-78. 
of  another  state  or  country, 
effect  of,  and  how  proved.  77,  85-90,  462.    See 

the  notes  to  Vol.  Ill  of  the  text, 
may  be  impeached  for  lack  of  jurisdiction,  83, 

85-90,  452. 
effect  of  adjdilication  upon  jurisdictional  facts, 

85-87. 
PROCESS.    See  titles  Execution,  Writ. 
protects  officers  for  acts  done  under  it,  if  fair  on 

its  face,  when,  139. 140, 160.  36.3,  471. 
protects  assistants  of  officers,  when,  154. 
not  a  protection,  if  void  on  its  face,  152,  471. 
mesne  process,  no  protection  to  officer,  if  he 

neglects  to  return  it,  366. 
of  inferior  court,  when  amendable,  165. 
when  void  for  being  issued  out  of  terra,  147. 
or  illegally  issued,  147, 148. 
suing  out,  and  contents,  how  proved,  378.    See 

titles  Writ,  Execution. 
return  upon,  effect  of  as  evidence,  363,  867.    See 
title  Eetum. 
PR  0  CHIEN  AMI.    See  title  Guardian,  Vol.  I. 
PROCLAMATION, 
how  far  admissiblein  evidence,  375. 
of  fine,  how  proved,  850. 
PRODUCTION  OP  RECORDS,  see  Becord. 
PRODUCTION  OP  WRITINGS.    See  titles  Copy, 
Inspection,  Notice. 
of  private  writings,  in  general  not  compelled,  331. 
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PEODtroTlONOF  WBlTmGS— continued. 
when  reqnirea,  321,  33S!,_325,  _331,  333,  et  seq. 
■  rests  in  diacrotion  ofl  court,,  when,  383.^ 
not  required  of  third  persona,  395. 

nor  of  .partiea.  When,  836,  2S,%,^t8eq.' 
under  siibpoma  duces  tecum,  814-816,  896. 
form  and  requisites  of  process,  814  et  seq.,  896, 
-etseq. 
obedience  to,  may  he- enforced  by  attachment, 

814,  etseq.,  896,  etseq. 
what  papers  witness  compelled  to  produce,  814, 

896. 
title  deeds,  when  privileged,  897. 
papers  held  as  security,  89'?. 
held'by  witness  as  attorney  or  counsel,  815, 

897.    See  title  Attorney  or  Ommsel. 
held  aa  agent  er  trustee,  897. 
held  as  officer  of  a  bank,  898. 
papers  privileged  on  grounds  of  public  policy, 

830. 
papers  in  custody  of  public  officer,  830. 
witness  compellable  to  produce,  without  being 
sworn,  wQen,  899. 
under  rule  of  court, 
third  person  not  to  be  called  on  in  this  mode, 

335. 
when  party  compelled  to  produce,  331,  et  seq.' 
•when  excused,  331. 

practice  in  obtaining  rule,,  &c.,  in  England,  323, 

333. 
in  New  Tort,  332,  333. 
in  other  states,  334,  335. 
in  United  States  courts,  334. 
effect  of  papers,  wheinrproduced  under  rule,  334. 
how  far,  and  when  eivideBce  for  party  pro- 
ducing, 334.     ■  '  -..,.■,■ 
howsmuch  to  be  read,  334. 
under  notice  to  produce.    See  tilSb  Nbittte. 
PROMISSORY  NOTE.    See  titles  BittofMechange, 
Indorsementftj  Fwgery  and,    CtmnterfeUmg,  in 

this  and  in  Vols,  I  and  ni.  

parol  evidence,  when  admissible   to  add  to  or 
vary,  &c.,  673-676. 
admissible  to  disprove  or  vary  consideration, 

when,  673. 
.  rule  where  a  specific  consideration  is  express- 
ed, 674.    ' 
to  show  fraud  or  failure  of  .consideration,  673. 
to  show  Illegality  of  consideration,  672,  673. 
distinct  loral  agreement  to  pay  usury,  not 
merged,  672. 
to  show  party  Incapable  of  contracting,  674. 
to  show, non-delivery,  674. 
to  show  delivery  as  an  escrow,  675. 

or  other  qualified  delivery,  675,  etseg. 
how  far  delivery  to  party  can  be  qualified,  675, 
etseq. 
admissible  to  show   party  signed  as   surety, 

when,  675.  692. 
admissible  to  show  party  signed  as  agent,  when, 

691. 
not  admissible  to  vary  legal  efitect,  6<8,  670,  675. 
or  to  vary  time  or  mode  of  payment,  668,  675: 
or  to  ann6x  oral  conditions  or  terms,  670,  676. 
otherwise,  as  to  condition  performed,  res- 
pecting mode  of  payment,  670,  675. 
and  terms  or  conditions  in  cotempnra- 
"  neourt  writings,  when,  676,  740. 
not  admissible  to  vary  legal  effect  of  note,  as 
manifested  by  several  writings,  675,  676,  740. 
admissible  to  prove  subsequent  agreement,  to 
vary  or  discharge,  675,  692  et  seq. 
PROSECljTION, 
admissibility  of  defendant  in.    Sea  title  Defend- 
ant. Vol.  I. 
PROSBCUTOK, 
or  party  injured,  competent  as  witness.   See  Intro- 
ductory  Oliapter,  vol.  I.   . 
PROTEOtlON, 
by  judgment.    See  titles  Judgments,  Decrees,  <Skc., 

Officer. 
by  process.    See  titles  Process,  Execution,  and 
next  title. 
PROTECTION  OF  PUBLIC  OFFICER, 
extent  of.  363-316. 

when  sued  for  taking  property  under  execution, 363. 
as  against  strangers,  363,  864. 
in  suits  involving  title,  363-3^.     - 
officer's  right  to  attack  sale  for  fraud,  866. 
his  return  becomes  a  lecord,  367,  377. 
and  evidence  of  what  facts,  867, 868. 


PROTECTION  OF  PUBLIC  OFFICER— omttnueii. 

as  to  strangers,  368. 
I        as  to  parties,  370-372. 
as  to  the  officer,  373-374. 
as  to  purchasers,  374. 
as  to  amendments;  376, 
mode  of  proving  retiirn,  376,  377. 
of  proving  process,  commencement  of  suit,  &c. 

377,  379,, 

for  protection  due  to  an  officer  see  also  noie.293. 

where  he  exceeds  his  jurisdiction,  103, 137  et  seq. 

PROTKST,  ,  -» 

^f  bill  of  exchange  or  promissory  note,  359,  360, 

303.    See  title  Notary  Public. 
of  notary,  how  far  admissible,  303. 
ship,  303. 
PROTHONOTART'S  BOOK, 

how  far  evidence  of  judgment,  355. 
PUBLIC    WRITINGS    AND    BOOKS.     See   title 

Books  and  Inspection. 
.  admissibility  and  effect  of  acts  of  parliament,  273. 
recitals  in,  272. 
statutes,  public  and  private,  273-274. 
resolutions  and  journals  of  legislature,  374,  375. 
proclamations,  375. 
public  acts  of  government,  276,  276,  277. 
public  notices,  advertisement,  376. 
official  registers  as  evidence,  378-884.    , 
.  of  marriage,  278-385.  -      -   ;    i    - 
when  not  evidence,  1280-385. 
ship's  registeri4^,385,  286. 
logtbook,  286. 

■  stage-coach  licenses,  287. 
public  .books,  bank  books,  387,  388. 

book  at  Lloyd's,'  388. 
books  kept  by  clerks,  sheriff,  &c.,  288-290. 
custom  house  and  prison  books,  289. 
other  public  books,  in  oankruptcy,  390. 

poll  lists,  289,  290.    • 
vestryTbooks,'  rate-books,  assessments,  bishop's 

books,  minister's  accounts,  terriers,  390-393. 
ancient  surveys,  293.  ■■  . 

filed  or  on  record,  301i 

post-mark,  394. 
manor  books,  294. 
corporation  books,  295-298. 
histories  and  chronicles,  398-300. 
general  histories,  300. 
protests,  diplomas, 'Certificates,  303-804. 
inspection  of,  allowed,  304-308. 

of  depositions,  309.  i 

of  public  books  310-319. 
when  not  compelled,  318,  319. 
mode  of  obtaining,  319,  330. 
proof  of  public  writings. not  of  record,  437-459. 

to  be  producedifrom  proper  custody,  437. 

papers  relating  to  .episcopal  seq,  488. 

to  abbey  tithes,  ;&c., '488.442. 
proof  of  corporation  books,  443. 
and  other  public  bookB,-443,  443-448. 

books  in  public  offices,  443-445. 

abroad,  459.         i  i :      .'■'..  . 
how  proved,  443,  444. 

by  examioed  copies,  443,  444. 

■  court  rolls  may  be  proved  in  same  way,  445. 
so  ae  to  books  and  records  not  judicial,  445. 
corporation  books  and  parish  registers,  446. 

documents,  when  admissible,  436. 
wills  relating  to  personalty,  448-452. 

letters  of  administrations,  4,52.  453. 
PUBLIC  DOCUMENTS  (NOT  JUDICIAL), 
copy  of,  transmitted  by  the  President,  and  printed 

by  order  of  Congress,  admissible,  when,  436. 
surveys,  maps,  &o.,  filed,  301:    .  . 
article  of  agreement  between  J.ord  Baltimore,  and 

Thomas  and  Richard  Peun,  .801. 
list  of  first  purchasers  under.  William  Penn,  301. 
plat  of  village  or  city  lots,  301. 
patents  and  grants,  301. 

proof  of,  301,  302,  445,  594. 
accounts,  &c.,  in  public  offices,  302. 

proof  of,  801,  802. 
pumic  books.    See  title.  Books. 
pablicbooks  and  records  of  other  states,  4.15,  594. 

proof  of,  445. 
PUBLIC  MATTERS, 
admissibility  of  hearsay  as  to.    See  title  Hearsay, 

i.  Vol.  I. 
PUTTING  OFF  TRIAL, 
doctrine  on  subject,  859  et  seq. 
a  matter  of  discretion,  how  &r.  859, 860. 


INDEX. 


887 


PUTTING  OFF  TniAIj-amUhwd. 
grounds  of  motion  for,  861-871. 
who  to  make  the  afSdavlt,  8B1,  862. 
must  show  merits,  862. 
witness  material,  863i  863: 
that  party  cxpeots  to  obtain  witness's  testi- 
monjr  or  attendance,  863; ' 
first  application,  practice  on,  863. 
party  api)lying  must  show  diligence,  864. 
special  circumstances,  when  necessary,  864,  865, 

866. 
admission  of  facts  to  be  proved  by  witness,  effect 

of,  865. 
cause  put  off  only  for  term,  865. 

for  snorter,  time,  when,  866. 
amendment  of  defects  in  affidavit,  allowed,  866. 
on  whatterms,  866. 

special  reasons  for  postponing  trial,  867-868. 
plaintiff  cannot  move,  old  rule,  868. 
payment  of  costs,  when  made,  868,  869. 
.  in  criminal  cases,  870,  871.  I 

to  await  plaintiff's  answer  to  bill  of  discovery, 

.  -    867. 
to  await  return  of  commission,  866. 
to  afford  opportunity  fop  instructing  infant  wit- 
ness, 867t 
mo  tion  for,  to  be  made  before  trial  commenced,868. 

granted  afterward,  when,  883. 
to  obtain  absent  document,  867,868. 
to  obtain  absent  witness,  860,  868. 
motion  for,  may  be  made  at  bar,  861. 
or  at  Nisi  Prius,  861.    . 
or  to  a  judge,  &c.,  in  vacation,  when,  861. 
or  to  referees,  when,  861. 
granting  or  denial  of  motion,  rests  in  discretion, 
■  .  869. 

remedy  for  improper  denial  of/motloni  860.  - 
affidavit  for,  because  of  absence  of  witness, 
general  or  common  affidavit,  sufficient,  when, 
860  et  seg. 
form  and  requisites  of,  860-864. 
special  .affidavit  required,  whenj  863  et  seg, 
affidavit  to  be  made  by  party,'  when,  861. 
when  others  allowed  to  swear,  863, 
due  diligence  must  appear,  864, 
materiality  of  witness,'  862: 
merits  to.be  sworn  to,  sewible,  852. 
expectation -to  procure  witness  in  a  reasonable 

time,  863. 
defect  lU  affida'vit,  amendable  866. 
counter  affidavits,  when  receivable, 
as  to  expectation  to  procure  witness,  863. 
as  to  diligencei  864. 
as  to  other  facts,  865. 
motion  not  to  be  denied  becanse  witness  incom- 
,  jtetent,  when,  864. 
or  privileged  from  answering,  864. 
whenmotion defeated  by  proposition  to  admit,865. 
to  be  for  a  delinite  period,  865. 

may  be  beyond  next  court,  865. 
what  terms  may  be  imposed  as  a  condition  of 
special  disclosure  of  facts,  666. 
admission  of  facta,  when,  866, 867. 
payment  of  demand  into  court,  867.  -  ■ 
security  for  demand,  867. 
immediate  payment  of  plaintiff's  costs  of  pre- 
paring, 
this  condition  not  imposed,  when,  868, 
costs  may  be  taxed  forthwith,  869. 
must  be  paid  immediately,  or  cause  may  pro- 
ceed, 869. 
what  costs  taxable,  869. 
practice  as  to,  in  criminal  cases,  870. 

Q. 

QUARTER  SESSIONS,  .  i 

judgments  of,  on  appeals  against  orders  .of  remo- 
val, how  far   conclusive,  167»''  And  see  title 
Judgment. 

bill  of  exceptions  not  allowable  at,  998. 
QUEEN.    See  title  Sovereign. 
QUESTION, 

leading.    See  title  Leading  Question. 
quo  yfAEBANTO, 

judgment  on,  how  far  admissible,  368. 

R. 

RAPE.    See  Vol.  I. 
recent  complaint  in.    And  see  title  Hearsay.,  Vol.1, 
acquittal  of,   bars  prosecution  for  assault  and 
battery,  114. 


RAPE^onJimaed.  -  -  -'  '  ■  ■"     ■-■ 

not,  prosecution  for  aflsauli  and  battery,  114. 
prQsecutrix  in-  may  be  -eustadned  ifn'-respect  to 
character,  before  any  attempt  to  impeach,  when, 
'940i '  -And  see  titles,  Credit,  Character.  - 
RASURB,  &o., 
in  Old  writing,  effect  of,  482  et  seg.,  and  alteration 
Vols.  I  auf  m. 
RATE-BOOK.    See  title  Hearsay,  v.  Vol.  I. 

how  far  admissible,  391. 

RECEIPT.    See  same  title  Vol.  I. 

ancient,  proper  custody  for,  439,  441, 
bill,  evidence  of  usage  adinissible  to  explain,  789. 
mere  receipt  not  conclusive,  6S2. 
may  be  contradicted  or  varied  by  parol,  652,  653. 
what  circumstances  will  avoid  effect  of,  652. 
effect  of,  as  in  favor  of  one  who  has  acted  on, 

664. 
effect  of  receipt  in  full,  given  with  full  knowl- 
edge of  facts,  663.        ,•■":- 
in  full,  specifying  a  sum,  "prima  fade  evidence 

of  settlement,  and  payment  of  balance,  653. 
in  full  for  rent  to  a  given  day,  shows -all  pre- 
vious rent  paid,  653. 
need  not  be  produced  to  prove  transaction, 

■    612. 
if  attested,  subscribing  witness  to  be  called, 
632,533. 
if  lost  and  attested,  snbsteribing  witness  to 
be  called,  460. 
in  the  nature  of  a  contract,  conclusive  how  far, 
■    ■  653. 

bill  of  lading,  in  somfe  respects  a  receipt,  663. 
and  so  far  and  no  farther,  open  to  contradic- 
tion, 663j_  See  title  Bill  ofXading. 
receipt  of  property  levied  on, 
concludes  receiptor  as  to  writ  and  levy,  3V7, 

653. 
writ  need  not  be  produced,  377. 
concludes  receiptor  from  disputing  sheriff's 

title,  when,  653. 

may  show  title  in  himself,  and  notice  of  it 

aJ;  the  -time  of  receiptj -in  mitigation  of 

damages,  653.'    ■   -■ 

may  deliver  property,  and  then  maintain 

replevin,-  on  the  ground  of  title  in  himself, 

653. 
not  concluded  by  value  stated  in  receipt, 
'    '  663. 

otherwise,  if  receiptor  has  willfully  refused 
to  deliver  property,  or  destroyed  it,  653. 
parol  evidence,  not  admissible  to  vary  sub- 
stantive terms  of  receipt,  663. 
cotemporaneous    oral  'uuderstanding,     not 
admissible,  when,  653.     '     -  ' 
receipt  of  money  for  safe  keeping,  concludes 

against  showing  that  money  was  paid,  654. 
other  receipts  in  the  nature  of  contracts,  653, 

670-678. 
legal  effect  of  receipt  in  the  nature  of  contract, 
not  to  be  varied,  653,  654. 
of  value  acknowledged  in  note,  not  conclusive 

inter  partes,  673.      , 
indorsed  on  deed,-not  conclusive,  653. 
contained  in  deed,  conclusive,  when,  664  et  seg. 
conclusive  to  maintain  .deed,  as  such,  653,  654 

et  seg.  -.  '  ■     . 

not  as  against  strangers,  657,  686. 
not  where  fraud  in  the  execution  is  sought  to  be 

shown,  686. 
not  in  actions  for  purchase  money,  654. 
RECEIPTOR,  .         - 

'  .in  action  against,  not  necessary  to  produce  origi- 
nal writ,  377. 
RECEIVER, 
of  Insolvent  corporation,  allegation  and  proof  by, 
as  to  appointment  and  title,  400. 
RECITAL.    See  title  2l(K(«. 
in  one  deed,  of  another  deed  or  instrument, 
primary  evidence  of  recital  deed,  when,  674- 
'     ■  676. 

as  to  parties,  574. 
as  to  privies,  674,  575. 
persona  claiming  by  title  paramount,  574. 
rule  as  to  strangers,  574,  576. 
secondary  evidence  of  recited  deed  or  instru- 
ment, when,  574-676. 
how  far  deed  recited,  may  be  used  to  add  to  or 
to  vary,  739  et  seg. 
of  bond  in  mortgage,  not  primary  evidence  of 
bond,  when,  576. 
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EECITAL— «mKn««(Z. 
of  mortgage  in  deed,  not  primary  evidence,  of 
mortgage,  when^  575. 
j^.-    of  execution,  &c.,in  sheriff's  deed,  how  far  neces- 
sary, 474-415. 
effect  of,  as  evidence  of  power  to  sell,  365,  472- 

476. 
not  to  be  varied  or  contradicted  hy  parol,  how 
far.  645.  p6 

in  other  deeds,  given  under  powers  of  a  public 

nature,  472-475.    See  title  Deed. 
in  deeds,  &c.,  given  by  the  state, 
evidence  aa  between  whom,  574. 
effect  of,  as  against  the  state,  574. 
in  deeds  under  which  state  claims,  binds  the  state, 

when,  574. 
in  deed,  delivered  and  remaining  as  an  escrow, 

whether  evidence,  674. 
of  facts  derived  from  opposite  party,  effect  of,  674, 

576. 
of  ca.  sa.  in  prison  bounds  bond,  675. 
of  vendor's  title,  in  covenant  to  pay  for  pro- 
perty, 576. 
when  an  estoppel,  575. 
when  a  covenant,  676. 
must  be  taken  together,  674. 
EECOGNIZANOE, 

of  witness  to  appear  on  trial,  834. 
KBCORD.    See  title  Presumptions,  4,  Vol.  I. 
definition  of,  2fa37,  347. 
showing  service  not  conclusive,  338, 
■  admissibility  and  effect  of,  2.  And  see  titles  Jtidg- 
ments.  Decrees,  &c, 
as  to  matters  recited  in  271,  272,  338. 
inspection  of,  when  granted,  304. 
of  superior  courts, 
how  proved,  337,  343. 
♦       upon  issue  of  nvl  tiel  record, 

by  production  of  original,  if  in  same  court, 

343. 
by_  obtaining  tenor,  by  certiorari  and  mittimus, 
if  in  another  court,  343. 
where  to  be  used  as  evidence, 
by  copy  under  seal  of  court,  343,  344. 
by  exemplification  or  inspeximus,  344,  346. 
ancient  exemplifications,  346. 
seal  admissible  without  extrinsic  proof,  346. 
by  office  copy,  347. 
by  copy  by  authorized  officer,  349. 
chirograph  of  tine,  .350. 
proclamation  of  fine,  350. 
indorsement  of  enrollment,  350. 
copy  by  authorized  officer  must  be  exam- 
ined, 351-368. 
of  judgment,  351. 
of  enrollment,  351. 
officer  having  copy  cannot  be  examined  as 
to  contents,  353. 
by  examined  copy,  353. 
foreign  judgment,  354. 
what  esamination  sufficient,  364. 
minutes  of  record,  355. 


judgiueut  paper,  356. 
judgment  book,  355. 


prothonotary'B  book,  366. 
ddy-book,  355. 
issue  roll,  365. 

minutes  of  court  sitting,  355.  ^. 

conviction,  356. 

certificate  of  conviction  (7  &  8  Geo,  IV,  c. 
181,  .356. 
records  of  criminal  courts,  356, 
lost  records,  352,  356. 
loss  of  record,  when  presumed,  352, 856,  367. 
recovery  of  land  in  ancient  demesne,  357. 
license  to  appropriate,  .S57. 
proof  of  loss  or  dostruction  of  record,  352, 

367. 
conviction,  356,  357. 
ft.  fa.,  857. 
decree,  357. 
judgment  of  House  of  Lords,  3B7. 
journals,  867. 
verdict,  357,  360. 
must  be  in  writiug,  166,  890. 
proof  of  when  lost,  305,  851,  353. 
postea,  not  general  by  evidence  of,  360,  861. 
when  admissible,  361,  362. 
depositions  at  chambers,  363. 
of  inferior  courts, 
how  proved,  886, 387. 


'KECOTl'D— continued. 

certiorari,  386  et  sec[. 
judgment,  387-398. 
minutes  at  Quarter-Sesslone,  298. 
ecclesiastical  sentences,  399. 
practice  of  court,  899, 
proof  of  previous  proceedings,  399. 
Insolvent  Court,  899. 
copies  of  proceedings,  400. 
vesting  order,  400. 
may  be  explained  by  showing  what  took  place  on 
trial,  but  cannot  be  contradicted  or  varied  by 
parol,  21-23. 
lost,  how  proved,  351-853. 

proof  of  loss,  what  sufiicient,  362,  353. 
how  put  in  issue,  and  how  tried,  88'7. 
presumption  as  to  record  sent  up  by  inferior  court, 

386. 
entries  in  minute-book,  &c.,  effect  of,  and  how 

proved,  889. 
what  is  a  record,  166,  837,  847. 

a  return  becomes,  367-877. 
must  be  enrolled,  156,  837. 
effect  of  as  evidence,  337, 
not  to  be  contradicted,  387,  338. 
except  as  to  fictitious  parts,  377,  878. 
and  whether  in  fact  a  record  or  not,  may  be 

inquired  into,  387,  387. 
may  be  shown  forged  or  altered,  337. 
not  conclusive  as  to  time  of  commencement  of 

suit,  377,  378. 
not  conclusive  as  to  jurisdictional  facts,  when, 

166, 168,  337,  388. 
otherwise  when  the  fact  is  one  upon  which  the 
court  had  to  pass  judicially,  158,  839. 
parol  admission  of,  does  not  dispense  with  pro- 
duction, 378. 
nul  tiel  record,  proof  of  issue  on,  343.    See  title 

Nut  tiel  Record. 
proof  of  record,  by  exemplification,  844,  345,  358 
et  seq. 
by  castified  copy  under  seal,  344. 
whole  to  be  certified,  when,  344,  345. 
form  of  certificate,  3^. 
who  authorized  to  certify,  844,  568. 
by  examined  copy,  853,  568. 
copy  of  copy,  inadmissible,  358,  854. 
onginal  record  not  to  be  used,  when,  858-360. 
secondary  evidence  of,  351-853,  668. 
when  admissible,  852,  568. 
loss  not  provable  by  certificate,  852,  853. 

how  proved,  852. 
what  secondary  evidence  admissible,  352,  853. 
want  of,  at  nisi  prius,  maybe  supplied  at  bar,  360. 
of  nisi  prius,  with  postea  indorsed,   sufficient, 

when,  361,  362. 
writ  and  return  become  part  of,  when,  377. 

how  proved,  377,  878. 
of  instruments,  when  primary  evidence,  634,  689- 

591. 
unauthorized,  588,  584. 
of  another  state,  not  judicial,  how  proved,  445. 
proceedings  in  chancery,  880-8  6. 
RECORDED  DEEDS  AND  INSTRUMENTS, 

proof  of,  582-595. 
RECORDS  AND  BOOKS, 

in  public  offices  in  other  states,  how  proved,  445. 
RECTOR, 

former,  books  relating  to,  proper  custody'  of,  489. 
RE-BXAMINAIION, 
of  witness,  now  conducted,  910  et  seq.*  See  title 
Witness. 
aa  to  former  statements  of  witness,  972,  973. 
as  to  objectionable  evidence  given  on  cross- 
examination,  973. 
REFORM, 
actio)!  for  relief  from  mistake,  698-708. 
what  evidence  admissible  in  equity,  698-700. 
in  action  for,  699,  700. 
enlarging  provisions  in  a  will,  701. 
REGISTER, 
official,  278. 

parochial,  origin  of,  278. 
evidence  of  facts  recorded,  as  baptism,  mar- 
riage, &c,,  279,  280, 
party  signing,  need  not  be  called  as  witness,. 
.    ,,  471,  475. 

not  of  facts  not  required  to  be  recorded,  as  titne 

of  birth,  280, 
how  far  evidence  ot place  of  birth,  280. 
upon  question  of  legitimacy,  281, 
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EKGISTEEr-conttn  md. 
unauthorized,  not  admisBible,  381,  283. 

day-book.  283,  283. 
effect  of,  283. 

may  be  proved  by  examined  copy,  446,  447. 
under  Registry  Act  (6  &  7  Wm.  IV,  c.  86),  283. 
general  provisions  of  statute,  283,. 284. 
registers  to  be  Icept  of  births,  deaths  and  mar- 
riages, 283,  284. 
copies  and  entries  to  be  received  in  evidence, 

284,  447. 
place  of  birth  or  death  maybe  added  (7  Wm.  IV, 
and  1  Vict.  o.  22),  284. 
non-parochial  registers,  admissible  under  3  &  4 
Vict.  c.  92,  gM. 
originals  to  be  produced  in  criminal  cases,  284. 
inspection  of,  316.    See  title  Inspection.. 
colonial,  transcript  of,  admissible,  447. 
of  ship,  how  far  admissible,  285-237. 
of  religious  society,  as  to  persons  entitled  to  vote, 

290. 
of  navy  oflace,  285,  287. 
of  birth,  baptism,  marriage,  death,  &c.    See  titles 

Books^  Hearsay,  Vol.  I. 
of  ship, 
object  of,  285,  286. 

not  indispensable  to  transfer  of  vessel.  285,  286. 
not  conclusive  as  to  ownership  of  vessel,  285, 286. 
how  far  and  when  evidence  of  ownership,  285, 

286. 
entries  in,  how  proved,  2-6. 
at  Lloyd's,  not  evidence  on  question,  whether  ship 
copper  fastened,  when,  2fi8. 
RELATIONS, 
declarations  of,  admissible  In  matters  of  pedigree. 
See  title  Hearsay,  Vol.  I. 
RELATIONSHIP.    See  title  Hearsay,  Vol.  I. 
RELEASE, 
of  interest,  restores  competency  of  witness,  when. 
See  title  Interest,  Vol.  III. 
RELEVANCY.    See  same  title.  Vol.  L 
of  proof.    See  titles  Substance,  Variance,  in  Vol.  I. 
proposition  to  introdace  evidence  should  show 

that  it  i«  relevant  at  the  time,  1004. 
if  evidence  is  relevant  only  in  conjunction  with 
other  facts,  the  proposition  should  embrace  tae 
whole,  1004. 
mode  of  introducing  connected  or  consecutive 

proofs  at  the  trial,  883,  884. 
right  of  giving  testimony  in  reply  to  irrelevant 
inquiry.  90S. 
does  not  exist  where  witness  volunteers  irrele- 
vant matter,  908. 
right  of  cross-examination  in  re.=pect  to,  90S. 
right  of  party  to  open  a  new  inquiry  after  resting, 

878-885. 
what  questions  are  relevant  on  cross-examination, 

902-904. 
REPLEVIN, 
recovery  in,  for  goods  distrained  for  rent,  bars  suit 
for  excessive  distress,  115. 
bars  suit  for  use  and  occupation,  when,  115, 116. 
REPLY, 
evidence  in,  how  far  limited  to  defendant's  case, 
912  et  sea. 
REPUTATION.    And  see  Vol.  I. 
when  verdict  admissible  as,  17. 
RES  BMST^.    See  same  title  and  Declarations, 

Hearsay,  Vol.  I. 
HJSS  INTER  ALIOS  A  CTA.    See  titles  Hearsay, 

Presumptions.  3  Vol.  I. 
RES  JUnlCAT^.    See  titles  Judgments,  Decrees, 
&c. 
when  an  order  Is  or  Is  not,  115. 
RESOLUTION, 

ofparliament,  not  admissible  in  evidence,  374. 
RETURN.    See  titles  Sherif.  Writ. 
action  for  false  returns,  evidence,  363. 
becomes  a  record  when.  363,  367,  377. 
on  process,  when  evidence,  257,  367,  283^ 
not  unless  process  returnable,  or  officer  required 

to  certify  his  doings,  254.  257,  367. 
not  evidence  of  facts  beyond  what  he  is  author- 
ized to  certify.  367,  368. 
except  as  against  officer,  367. 
not  evidence  of  facts  excusing  neglect  to  make 

legal  return,  367,  368. 
on  execution,  not  evidence  of  payment  to  plain- 
tiff, 367. 
whether  evidence  that  officer  acted  by  direction 
of  plaintiff,  367. 

Vol.  II. 


'BX.'WB:^— continued. 
who  authorized  to  make,  367,  368. 
sheriff  may  return  as  to  acts  of  deputy,  when, 

368. 
general  deputy,  368. 
special  deputy,  368. 
plaintiff  in  process  may  return,  when  special- 
ly deputed.  368. 
made  after  official  term  of  office  has  expired, 

367. 
effect  of,  367,  371,  372. 
made  long  after  acts  performed,  371. 

effect  of,  371. 
of  facts  resting  in  opinion  merely,  373,  374. 

effect  of,  373,  374. 
when  evidence  of  defendant's  non-residence, 

203. 
effect  of,  in  regard  to  various  persons,  369. 
as  it  respects  parties  and  privies,  370. 
as  It  respects  strangers.  308. 
as  It  respects  persons  answerable  over,  368  et 

seg. 
as  it  respects  sureties  and  bail,  363. 
as  it  respects  persons  bound  to  act  u]ion,  369. 
as  it  respects  the  officer  making  it,  372. 
as  it  respects  purchasers  under  process,  374. 
may  be  shown  annulled,  or  set  aside,  how, 

151, 157. 
may  be   contradicted  or  impeached,  when, 

368-374. 
amendment    of,   wlien    and    on   what   terms 
allowed,  376. 
effect  of  amendment,'  376. 
proof  of.  376. 

secondary  evidence  of,  when  allowed,  377. 
construction  of,  372-374. 
of  mesne  process,  must  be  made  by  return  day,  to 

Srotect  officer.  366. 
erwise,  as  to  final  process,  365,  366. 
RETURN  TO  WARRANT, 

how  far  conclusive  as  to  act  done,  288. 
RIOT, 
prosecution  for,  barred  by  conviction  of  assault 

and  battery,  121. 
acquittal  of,  no  bar  to  prosecution  for  assault  and 
battery,  121.  . 
ROAD.    See  titles  Road,  Inhabitant,  Presumptions, 

&c..  Vol.  I. 
ROLLS.    See  titles  of  Book  '(of  Manor),  Court  Rolls. 
RULE  OF  COURT, 
how  proved,  379,  380,  414. 
witness  attesting  instrument  under,  485. 
record  not  contradicted  or  varied  by,  349. 
allegation  in,  not  evidence  of  fact,  350. 
RUMOR.    See  title  Public  Rumor,  Vol.  I. 

S. 
SANITY.    See  title  Insanity. 
SCHOOL, 
sentence  of  expulsion  against  teacher,  by  trustees 
or  visitors,  conclusive,  when,  106, 146. 
otherwise.  If  teacher  had  no  opportunity  to  be 
heard,  106, 146. 
SEAL, 
origin  and  use  of  In  the  execution  of  deeds,  461- 

467. 
what  does  the  law  consider  a  seal,  454  et  seq. 
what,  judicially  noticed,  346,  454.    And  see  title 

Presumptions,  &c..  Vol.  I. 
what,  must  be  proved,  454,  45S. 
where  mere  production  sufficient  (under  8  &  9 

Vict.  c.  113,  §  1),  468. 
of  Apothecaries'    Company,    458.     Introductory 

Chapter,  Vol.  I. 
ancient,  whether  proof  of  required,  481. 
record  under, 
proved  by  exemplification  or  inspeximus,  343, 

344. 
of  foreign  court,  must  be  authenticated,  416,  417. 

American  rtile  as  to,  436. 
of  corporation, 
may  be  lm{)ressed  on  the  paper,  457. 
when  judicially  noticed  without  proof,  346. 

fenerally  to  be  proved,  346,  457. 
ow  proved,  458. 
jury  not  allowed  to  compare,  346,  467. 
presumed  properly  affixed,  347. 
evidence  of  delivery  of  deed,  when,  457. 
of  private  court,  to  be  proved,  346. 
of  public  domestic  court, 
noticed  judicially,  346. 
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indistinct,  not  sufficient  to  autlienticate  record, 

346. 
of  United  States  court,  wlien  sufficient  to  authen- 
ticate its  proceedingB,  457. 
of  court  of  another  state,  under  act  of  Congress, 

420,  434  et  seq. 
of  adrairalty  court, 

noticed  judicialiy  without  proof,  when,  346,  419. 
of  foreign  court,  not  acting  under  the  law   of 
nations, 
not  noticed  judicially,  but  to  be  proved,  347,  418. 
great  seal  of  another  state  or  nation, 
noticed  judicially,  when,  346,  419. 
presumed  regularly  affixed,  419. 
not  noticed,  if  government  unacknowledged, 

419. 
how  pi;oved  in  such  cases,  419. 
proves  authenticity  of  records,  419. 
proves  authenticity  of  written  laws,  430. 
private  seai  of  foreign  officer,  when  sufficient  to  j 
authenticate  proceedings,  419. 
See  JiiMdal  Notice,  v  ol.  I. 
SEALING, 
of  deed,  what  to  be  deemed  such,  454-457. 
may  he  done  by  several  with  one  seal,  457, 
/^ccfoci  in  respect  to,  whether  operative  abroad  as 
to  character  of  instrument,  457. 
SEAMEN, 
contract  with  to  be  in  writing,  when,  665. 

not  to  be  varied  by  oral  evidence  of  usage,  665. 
log-book  of  ship  evidence  against,  vrhcn  and  how 
far,  286.    See  title  Log-Book. 
SEARCH, 
what  sufficient,  556,  557.    See  title  WHtings  {jyri- 
vate). 
SECONDARY  EVIDENCE.    See  titles  Evidence, 
Wriimg,  Vols.  I,  II  and  III,  and  Private  Writ- 
ingj  Vol.  II. 
of  private  writings,  510  ei  seq. 
rule  requiring  the  best  evidence,  510-514. 

as  to  collateral  writing,  512-514. 
where  notice  to  produce  has  been  given,  514  et  seq. 
where  paper  is  on  file  in  public  office,  515. 
or  out  of  the  state,  415. 
in  the  hands  of  a  third  party,  515,  51(). 
where  it  is  lost  or  destroyedj  516. 

intentionally, '516,  517. 
who  competent  to  prove  loss  or  destruction, 

517. 
how  proved  in  case  of  loss  or  destruction,  518. 
of  notices,  may  be  given  without  notice  to  pro- 
duce, 544  et  seq. 
of  paper  in  court,  may  be  given,  551. 
of  document,  may  be  given  without  notice  whou 
the  same  is  in  the  hands  of  a  person  out  of  the 
state,  552.  •* 

of  depositions,  when  admissible,  234. 
when  admissible  generally,  510  d  ^''q.    And  see 

title  Writing  (private). 
no  degrees  in,  667,  568. 
of  writings,  when  admitted, 
after  proof  of  loss  of  original,  516.    Sec  title 

Loss  0?'  Destructyyn. 
after  destruction  of  original,  616,  55!)  et  seq. 
party  destroying,  excluded  from  giving  pccon- 
dary  evidence,  when,  516. 
destruction  presumed,  when,  554,  559. 
writing  in  a  public  office  and  unattainable,  51-i, 

515,  5S3. 

writing  out  of  the  state,  515. 

writing  in  hands  of  persons  not  obliged  to  ^>i-o- 

duce  it,  515.    See  titles  Production  of  Writmr/^ 

Attorney  or  Counsel,  in  this  and  in  Vol.  I. 

rule  where  writing  only  collaterally  in  question, 

470,  513. 
rule  on  voir  dire,  875. 
how  writings  established  by, 
execution  to  be  proved  and  how,  532.  533. 
admissions  of  opposite  parly  and  others, 
532,  533. 
if  attested,  subscribing  witnesses   to  be, 
called,  683. 
when   subscribing    witnesses   dispensed 
with,  533. 
execution  presumed,  as  against  destroyer 
of  instrument,  554, 
contents  how  proved  by, 
as  against  party  who  withholds,    or   has 

destroyed  original,  531-534. 
should  be  the  best  attainable,  533,  53'J. 
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whether   there   are   degrees  in  secondary 

evidence  of  contents.  533,  534, 
parol  evidence  allowed,  533,  568,  573. 
ev^n  where  copy  exists,  533,  534,  568. 
not  where  counterpart  exists,  568. 
or  duplicate  original,  533,  534. 
'  ^vitness  to  testify  from  recollection  of  con- 
tents, 533,  534. 
may  testify  from  memoranda,  534,  577, 
or  trom  course  of  business,  when,  534. 
who  privileged  from  testifying  as  to  con- 
tents, 897,  898. 
attorney,  897. 
not  trustee  or  agent,  '898. 
whetlier  person  who  drew  instrument  must 

be  produced,  534. 
iTcitals  in  other  instruments,  576.    See  title 

Jiecital. 
copy  admissible,  533,  568, 
examined  copj^,  568,  577, 

how  authenticated,  568, 
certified  copy  or  exemplification  of  record 
of  instrument,  569,    See  title  Deed. 
not  admissible  on  cross  examination,  963. 
of  probate  of  will,  449,  452.    See  title  Probate. 
of  foreign  judgments,  417,  418.    See  title  foreign 

Judgment  or  Decree. 
of  foreign  laws,  431.    See  title  Foreign  Laws. 
of  instruments  recorded.    See  titles  Deed,  Becord. 
of  deeds,  &c.,  executed  abroad.    See  title  Deed.  _ 
of  notices.  '■  See  title  Notice. 
of  letters.    See  title  Lettm\ 
SECRETARY, 

of  company,  possession  of  document  by,  524. 
SEDUCTION,    See  Vols.  I  and  III, 
SENTENCE,    See  titles  Judgments,  Decrees,  d-c. 
of  ecclesiastical  court,  73. 

how  proved,  399. 
of  visitors  of  college,  effect  of,  101. 
of  trustees  of  school,  102. 
of  courts  martial,  102. 
of  foreign  court,  169, 
SERVICK, 
of  notice  to  produce,  520,' 525,  527.    And  see  title 

Writing  (jyrivate). 
of  subpcena,  81^,    See  title  Attendance. 
SESSIONS, 
judgment  by,  efiFect  of,  167,    And  see  title  Judg- 
ments, Decrees,  c6c, 
proceedings  at,  how  proved,  398, 
special  decisions  of.    See  title  Judgments,  Decrees, 

f&C. 

order  of  removal  by.    See  title  Order. 
SETTLEMENT,    See  title  Hearsay,  Vol.  I. 
SEVERING  DEMANDS,  11^122. 
SIIERIPF,    See  titles  Escarie,  Vnder-sTicj^f.    See 
Vnl.  I. 
inquisitions  taken  by^as  to  property,  without 

\\v\t,  not  admissible,  a67, 
jndu:mcnt  against,  how  far  evidence  to  affect  his 
sureties,  4,  9,  52.  ' 
when  and  how  far  evidence  for  sheriff,  against 

indemnitor  of  sheriff,  &c,,  4,  9, 183, 
when  and  how  far  evidence  for  sheriff,  against 

deputy  and  sureties,  52,  53,  138, 131. 
when  and  how  far'cvidcnce  for  sheriff,  again!=l 

sureties  for  limits,  52^  53, 133. 
when  and  how  far  evidence  for  him,  against 

debtor  who  has  escaped,  52,  53. 
no  bar  to  suit  against  his  sureties,  133. 
judgment  against  deputy,  bars  suit  against  sheriff; 

when,  and  when  not,  53, 133, 134. 
judgment  against  vendee  of  sheriff",  a  bar  to  suit 

against  sheriff,  wheu,  128. 
when  right  of  election  exists  to  sue  sheriff"  or  hif^ 
predecessor  for  escape,  judgment  against  the 
latter,  bars  suit  againt  former,  63. 
written  direction  to,  by  creditor,  to  delay  7f.  ;V7., 

ho\v  far  explainable  by  parol,  758. 
return  of,  when  evidence.    See  title  Return. 
certitlcnto  of  sale,  effect  of,  and  when  evideuco, 

.     , ,  257. 

deed  by.    See  title  Deed. 

must  produce  judgment,  when  and  when  not, 
363  ( f  seq. 

See  Protection  of  Public  oMcer. 
SHIP, 
registration,  eft'ect  of,  285,  286. 
voi!:ister  of,  how  far  evideneo  on  question  of  own- 
ei'shlp,  '>S5,  980. 
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log-book  ofjWheu  cvidenco,  *fcc.  See  title  LoffSook. 

Lloyd's  Eegister  of  Shipping,  not  evidence  as  to 
character  of,  888. 

commission  of,  granted  by  foreign  government, 
how  proved,  286. 

secondaiy  evidence  of,  286. 

registration  "of,  when  evidence  against  owner.  285. 
SHOOTING.    See  titles  Busband  and  Wife,  Malm- 

me  Shooting,  Vol.  I. 
SHOP-BOOf, 

of  tradesman,  when  inadmissible.    See  Vol.  I. 
SIGN  MANUAL.    See  title  Sovereign,  Vol.  I,  and 

infra, 
SLANDER.    See  same  title,  Vol.  I  and  Vol.  Ill, 

Defamation, 
SOUND  LIST, 

how  far  evidence,  303. 
SOVEREIGN,  ^, 

sign  manual,  how  far  admissible  in  evidenW.  -JTS. 

power  to  confer  jurisdiction,  1!JT. 
SPECIAL  CASE, 

in  criminal  cases.  1014, 1015. 
SPECIAL  •verdict, 

under  3  &  4  Wm.  IV,  c.  42,  §  24, 1014. 

in  criminal  proceedings,  1014, 1016. 
SPECIFIC  PERFORMANCE. 

bill  for,  may  ask  to  rectify  mistake  also,  ()9'.J. 
STAGE  COACH, 

licenses  for,  how  far  admissible,  287. 
STAMP.    See  title  Parol  Ecidmce. 

production  of  document  in  order  to  affix,  liow  far 
'      compelled,  331. 

unstamped  document,  allowable  to  refresh  wit- 
ness's memory,  924. 
STATEMENT.    See  title  Declarations,  Vol„I. 
STATES, 

authenticating  records  from  one  to  another,  420, 

mode  of,  420-423. 
justice's  judgments,  421-423. 
mode  of  authentication  prescribed. 

1,  attestation  of  clerk,  423,  4iH 

2,  seal  of  court,  ^vhen,  424. 

3,  certificate  of  jndge,  presiding,  424-42y. 
proof  of  statute  laws  of  one  state  in  another,  -1'2S- 

435. 
presumption  as  to  laws  of  another  state,  430. 
STATUTE, 
public,  judiciallj'  noticed,  339  et  seq. 
recitals  in,  evidence  of  public  facts,  '2TI. 
not  conclusive,  272. 
private, 
recitals  in,  not  evidence,  272, 

except  as  reputation  272,  273. 
how  proved,  337,  339  et  seq. 
where  public  in  parts,  349. 
where  clause  making  public,  349. 
queen's  printer's  copy  declared  evidence,  ^42. 
evidence  of,  when  lost,  342,  343. 
where  printed  copy  erroneous,  P.irliament  roll 

referred  to,  341. 
ancient,  evidence  of  usage,  when  admissible  to 

explain,  800. 
public  and  private,  how  distinguished,  273  el  seq., 

Wietseq. 
public  act, 

rule  as  to  pleading  and  proof,  2T3,  274,  330. 
private  act, 
when  evidence,  and  as  to  wlmt  parties,  27.3,  2T4, 

339,  312. 
rule  as  to  pleading  and  proof,  273,  339,  :}41. 
preamble  and  recital,  when  evidence,  273,  2T4. 
foreign  statutes,  and  statutes  of  neighboring 
states.     See  title  For^gn  Laiv  and  Laii'  o/ 
Neight}oring  State. 
construction  of,  aided  by  reference  to  extrinsic 
circumstances,  725. 
parol  evidence  to  explain,  how  far  admissible, 

723.  801. 
STATUTE  OF  FRAUDS.    See  title  frauds,  Stattile 

of.  Vol.  m. 
STRANGERS, 
when  entitled  to  inspection  of  corporation  books, 

315. 
SUBMISSION, 
to  arbitration  must  be  proved  and  how,  413. 
must  be  followed,  401  et  seq. 
going  beyond  effect  of,  405,  414. 
powers  given  by,  when  exhausted,  407,  414.    See 

Vol.  m. 


SUBPCENA.    See  title  Witness. 
effect  of,  805  et  seq. 
service  of,'818. 

remedies  for  disobedience,  829-834. 
in  criminal  cases,  834. 
ad  testijkandvm.    See  title  Attendance, 
duces  tecum, 
form  and  requisites  of,  814  et  seq.,  896. 
attachment  for  disobeying.  806,  896  et  seq. 
production  of  writings  under, 
witness  compellable  to  produce,  without  being 

sworn,  when,  896,  899  et  seq. 
what  writings  witness  compelled  to  produce. 
See  title  Broducti/m  of  Writings. 
service  of.  Sue.    See  title  Attendance. 
remedy  and  punishment,  for  disobedience  of.  Sec 

titles  Attendance,  Attaclwnent,  Contempt. 
proof  in  action  for  non-attendance.  See  title  Non- 
S.ttenddnce. 
SUBSCRIBING  WITNESS.    See  Attesting  Witness, 
in  this  and  in  Vol.  I. 
proof  of  instrument,  where  witness  has  only  made 

his  mark,  492,  500. 
when  dead  or  absent,  or  Incompetent,  490-509. 
why  he  must  be  called,  491^ 
what  absence  suBicient  to  excuse  calling  wit- 
ness, 493  et  seq. 
when  witness  fictitious,  &c.,  499-505. 
where  witness  need  not  be  called,  presumption  as 
to  execution,  iSsc,  505-507. 
identity  of  party,  B07-509. 
may  have  his  memory  refreshed,  how  and  when, 

928. 
may  be  impeached,  when,  975. 
must  generally  be  called,  notwithstanding  admis- 
sion, 468. 
SUBSTANCE.    See  title  Variance,  Vol.  I. 
SUIT, 

proof  of  being  commenced,  377,  878. 
SURETIES.    See  title  Principal  and  Surety,  in  this 

and  in  Vol.  I,  and  Surety,  Vol.  III. 
SURROGATES, 
powers  of,  75-80. 

admission  of  wills  to  probate  by,  75-80. 
granting  letters,  75-81,  86-90. 
proceeding  in  rem.,  80. 
settling  an  account,  81-85. 
effect  of  granting  probate,  &c.,  85-90. 
probate  granted  in  foreign  state,  effect  of,  85-90. 
SURROGATE'S  SALE, 
regularity  of,  474. 
under  recent  statute,  474. 
SURVEY, 
ancient,  how  far  admissible,  293. 
filed  or  recorded,  299-301. 
ecclesiastical,  eftei-t  of,  as  evidence,  269.    And  see 

title  Inquisition. 
parliamentary,  271,    And  see  title  Inquisition. 

T. 

TAX, 
apportionment  of  school  tax,  by  trustees,  conclu- 
sive, when,  129. 
assessment  or  apportionment  of,  by  other  officers, 
conclusive,  142. 

though  erroneous,  as  including  collector's  per 
centage, 129. 

or  exceeding  amount  of  warrant,  142. 
mistake  in  ownership  or  nature  of  property,  142. 
omissions  to  assess  persons  liable,  143. 
not  where  there  is  lack  of  jurisdiction,  140,  142, 
145, 151, 152, 154. 
consent  will  not  confer  jurisdiction,  164. 
when  assessors  or  collector  liable  for  irregular 

assessment,  129, 142, 143, 145. 
tax  titles,  evidence  in  support  of,  101,  473,  474. 
TENANCY.    See  titles  Lease,  Ejectment,  in  this 

and  in  Vols.  I  and  HI. 
TERRIER, 
nature  of,  293. 
how  far  admissible,  293. 
proper  custody  of,  447,  448. 
produced  from  private  custody,  448. 
TESTIMONY, 
bill  to  perpetuate,  admissibility  of  depositions 
taken  under,  213. 
TIME.    See  title  Date. 
of  executing  instrument,  may  be  shown  in  con- 
tradiction of  date,  660. 
of  commencing  suit,  may  be  shown  in  contradic- 
diction  of  record,  when,  377,  378. 
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may  be  shown  without  producing  writ,  377,  378 
of  issuing  writ,  may  be  Bliown  in  contradiction  of 

date,  377,  378. 
of  performance  of  written  contract,  waived  or 
extended  by  parol,  when,  692-695,  696. 
rule  as  to  simple  contracts,  695,  696. 
as  to  deeds,  692.  ' 

as  to  contracts  within  statute  of  frauds,  694, 

695. 
of  performance  of  written  contract,  allegation  as 
to.  when  material,  694,  695. 
TITHE  COLLEUTOR, 

book  of,  proper  custody  for,  439. 
TITHES, 

receipts  relating  to,  proper  custody  of,  439,  441. 
TITLE, 
judgments  admissible  in  deraignment  of,  58,  64, 
128.  134,  363.    See  titles  Deed,  Tax. 
TOMBSTONE, 
Inscription  on,  evidence  in  matters  of  pedigree. 
Bee  title  Hearsay.  Vol.  I. 
TRADE.    See  title  Umd%and  Custom. 
TRADE-MARK, 

evidence  to  show  a  word  used  as,  709. 
TRANSLATION, 
of  foreign  judgment  or  decree,  417,  418. 
of  foreign  language  in  other  instruments,  733. 
TRESPASS.     See  title  Assault  and  Battery,   in 
Vol.  I. 
finding  in,  on  title  to  lands,  conclusive,  when,  46, 

387. 
recovery  in,  no  bar  to  a  second  suit  for  distinct 
trespass,  25. 

a  bar  to  assumpsit,  when,  37. 
to  detinue,  27. 
to  trover,  when,  115. 
to  suit  for  mesne  profits,  when,  115. 
barred  by  recovery  in  other  suits,  when,  25,  27,  28, 

115. 
TRIAL, 
fact  that  trial  was  had,  how  proved,  361,  362. 
order  of  proceedings  at, 
opening,  may  be  insisted  on  878. 
party  introducing  witness,  to  ask  all  material 

questions  in  first  instance,  878. 
right  to  put  new  questions,  restricted  to  such  as 

are  in  reply,  878 
recalling  witness  dismissed  from  stand.  SlSetseg. 
party  having  rested,  can  only  give  testimony  in 

reply,  .'<78-8S5. 
or  of  introducing  consecutive  proofs,  884. 
counsel  may  be  called  on  to  state., what  he  pro- 
poses to  prove,  1  Denio,  151. 
discharging  co-defendant,  884. 
order  of  examining  and  summing  up,  when  sev- 
eral delendants  appear  by  different  counsel, 

8S5. 
rule  in  other  cases,  884  ei  seq. 
putting  off  trial.    See  title  Putting  off  Trial. 
when  cause,  allowed  to  go  off  after  trial  com- 
menced, 110,  883. 
rule  in  criminal  cases,  110. 
postponement  of,  that  witness  may  be  instructed 
in  nature  of  oath.    See  title  Witness. 
on  account  of  absence  of  witness,  858. 
TROVER, 
for  writings,  notice  to  produce  unnecessary.    See 

title  Writing  (.private). 
recovery  in,  bars  other  suits,  when,  2B,  27,  23, 

115. 
barred  by  recovery  in  trespass,  when^27, 115. 
compcteucyof  co-defendant  in.    See  title  Witness, 

Vol.  I. 
action  of  for  written  instrument,  notice  to  pro- 
duce not  necessary,  639. 
TRUSTEE,  -f 

of  charity,  sentence  of  deprivation  by,  how  far 
conclusive,  102. 
TRUSTS, 
created  by  purchaser  of  land  with  funds  of  another, 

701-703. 
by  purchase  of  lands  with  firm  funds,  708. 
TURNPIIiE, 
accounts,  proper  custody  for,  442. 

XJ. 

UNDER-SHERIFF, 
admlsiions  of,  evidence  agiiust  sheriff,  when. 
And  see  title  Hearsay,  viu,  Vol.  I. 


UNDER  SHERIFF— continued. 
possession  of  document  by,  considered  as  posses- 
sion by  sheriff",  522-584. 
USAGE, 
when  evidence  of,  admissible,  to  explain  commer- 
cial and  other  contracts,  787  et  seq.     And  see 
title  Parol  Mvldence.  4 

illegality  of,  may  be  shown,  805. 
USAGE  AND  CUSTOM, 
cotemporaneouB   with  instrument,    admissible, 
how  far,  726  et  seq. 
to  explain  instrument,  726  et  seq. 
to  vary  legal  effect,  73l,  792,  794. 
to  annex  incidents,  665,  791  et  seq.,  794. 
to  vary  policy  by,  799,  798. 
explaining  ancient  grants,  &c.,  800-805. 
examples,  of  usages  received, 
in  respect  to  leases, 
.that  1000  means  100  dozen,  726. 
that  Michaehnas  means  Old  Michaelmas,  &c., 

794. 
that  lease  ending  '•  first  of  May,"  expires  at 

noon,  794.  * 

that  tenant  entitled  to  away-going  crop,  791 
it  seq. 
right  to,  excluded  by  terms  of  lease,  when, 

791. 
that   tenant   entitled    to    compensation   for 
manure,  792. 
right  to,  excluded  by  terms  of  lease,  when, 

792. 
that  tenant  entitled  to  remove  buildings,  791, 

792. 
that  landlord  may  re-enter  in  a  peculiar  mode, 

792. 
not  allowed,  when,  792. , 
contracts  as  to  seamen's  wages.  665. 
incidental  right  to  additional  compensation, 
or  privilege,  not  to  be  annexed  by  usage,  665. 
contracts  by  minors,  727. 
that  "level"  is  to  be  construed  in  reference 
to  geological  stratum,  726. 
contracts  by  tanners,  727. 
that  '■  tanning  business,"  indentures,  includes 
currying,  726.  727. 
contracts  by  lumbermen,  727. 

local  rule  as  to  measuring,  726. 
mercantile  instruments, 
policy  of  insurance,  727. 
to  explain  terms— as,  "  roots,"  727. 
'■  sea  letter,"  727. 
"  cargo,"  727. 
"  coppered  ship,"  728. 
"  Canada  money,"  726,  788. 
to  explain  clause  "to  depart  without  cou- 

voy,"  727. 
to  show  what  "proof  of  loss,"  insurers  eu 

tilled  to,  727. 
as  to  rule  of  adjustment,  731. 
usage  excluded,  by  terms  of  policy,  when, 
731,  801. 
charter  party,  727. 
to  explain  terms— as  "British  weight,"  7-27. 
"cotton  in  bales."  728. 
bill  of  lading,  668,  727  et  seq. 
to  explain  terms— as  "  clean  bill  of  lading," 
668,  787  et  seq. 
"  perils  of  the  seas,"  727. 
to  snow  place  of  delivery,  728. 
notes  and  bills  of  exchange,  728. 
as  to  daj^s  of  grace,  728. 
to  show  indorsement  restrictive,  729. 
words  or  terms,  prima  facie  insensible.    See 

title  Words  and  Phrases. 
statutes,  how  far  explainable  by,  801,  803. 
technical  terms,  800. 
mercantile  terms,  802  et  seq, 
usage  admissible,  though  not  general,  720- 

731. 
though  not  ancient,  729-731. 
tliough  opposed  to  general  law,  729. 
though  prima  fade  unreasonable,  730. 
usage  madmisslDle,  if  void  per  se,  730. 
sanctioning  acts  malum  in  se,  or  maliim  pro- 

Aiditem,  730,  731. 
favoring  usury,  780. 
In  restraint  ot  trade,  730. 
not  to  correct  mistakes,  781. 
to  estimate  work  or  materials  by  false  test, 
731,  732. 
for  agents  to  depart  from  instructions,  731 , 
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USAGE  AND  CUSTOM— conttnwerf. 

of  maBterB  to  sell  cargo  of  Btvauded  veBSols, 
731,  732. 
exempting   proprietors   of  carrier  veSBels 
from  responsibility,  save  for  negligence 
of  master,  731. 
other  instances,  730-732. 
usage  inadmissible,  if  intent  to  exclude  ap- 
pears by  instrument,  731-733,  7S8. 
usage,  not  synonymous  with  "  common  under- 
standing," 733. 
usage,  how  proved,  to  affect  construction  of 
instrument,  729,  733. 
enough  must  appear  to  show  that  parties 

meant  to  adopt,  72D. 
whether  proof  sufficient,  to  be  submitted  to 

jury,  729  et  seq.,  733. 
measure  of  proof,  where  usage  not  general, 
739  et  aeq. 
when  opposed  to  general  law,  729. 
when  ^nma/acie  unreasonable,  729  stseQ"., 

782. 
rule  where  those  most  likely  to  know,  are 

ignorant  of  usage,  732,  733. 
rule  where  one  witness  knows,  and  one 

ignorant,  733. 
rule  where  usage  has  been  resisted.  733. 
wheL  usage  noticed,  without  proof,  732. 
among  duefists,  admissible  to  explain  terms  of 

written  challenge  or  acceptance,  733,  7.34. 
usage  and  practice  under  ancient  instruments, 
admissible  to  explain,  803. 
rale  applies  to  private,  as  well  as  to  public 

writings,  803. 
not  admissible,  where  instrument  unambigu- 
ous, 803. 
not  admissible  to  vary  or  control,  803. 
practical  location  under  deeds,  &c.,  752,  803. 
as  to  age  of  instrument,  803. 
USURY, 
may  be  set  up  in  avoidance  of  deed,  683,  684. 
or  in  avoidance  of  single  contract  in  writing,  673. 
even  though  agreement  to  pay,  evinced  by  sep- 
arate oral  contract,  073. 
may  be  set  up ,  semble^  in  avoidance  ofdeedofcon- 
veyance  absolute  on  its  face,  684. 
and  oral  evidence  admissible,  to  prove  the  whole 

a  mortgage  transaction,  684. 
whether  a  stranger  may  avoid  conve3'ance  on 
account  of,  684  et  seq. 

V. 

VAGRANT  ACT, 
in  proceedings  under,  wife  admitted  as  witness 
against  husband.    See  Vol.  I. 
VALOR  BBNBFICIORTJM.    See  title /n^MisiiioJi. 
VARIANCE.     See  titles  Substance  and   Yarlance. 

Vol.  I 
VERDICT.    See  titles  Judgments^  Decrees,  t&c. 
not  followed  by  judgment,  effect  of,  156,  347-349, 

361,  362. 
when  judgment  on,  necessary,  156,  347-349,  361, 

362, 
exceptions  to  general  rule,  361. 
admissibility  and  effect  of,  2. 
in  criminal  proceedir  gs,  cannot  be  used  for  pro- 
secutor as  evidence  in  civil  suits.    See  Vol  I. 
how  proved,  357-360. 

admissible,  in  evidence,  when.    See  titles  Judg- 
ments, Decrees,  (Sx. 
without  judgment,  not  admissible  to  prove  facts 
found,  361. 
admissible,  as  ground  for  presuming  judgment, 
when,  301. 
to  prove  amount  recovered,  when,  361,  362. 
to  prove  former  suit  in  bar  before  justice, 
when,  110, 156,  361. 
whether  admissible  to  sustain  plea  of  autre  fois 
convict,  or  at^uit,  113,  361.     See  titles  Judg- 
ments, Decrees^  &c. 
VESTKT-BOOK, 
for  what  purposes  admissible,  290. 
old  entries  in,  when  not  evidence,  290. 
VICARAGE, 

endowment  of,  proper  custody  for,  441. 
VISITATIONS, 

heralds,  when  aamisaible  in  evidence,  265. 
VISITOR, 
of  college,  sentence  of,  how  far  conclusive,  101. 
See  titles  Judgments,  Decrees,  &C. 


YOTB  DIRE, 
when  witness  may  be  examined  upon,  872  et  seq. 

See  title  Witness. 
examination  on,  of  witness,  as  to  interest, 

questions  proper  on,  873. 

may  be  examined  as  to  contents  of  writings  not 
produced,  875. 
when  party  calling  witness,  may  put  him  on  voir 

dire,  874,  875. 
whether  resort  to  voir  dire  concludes  against  other 

modes  of  showing  interest,  873  et  seq, 
rule  of  decision  where  witness  cannot  recollect  as 

to  interest,  875. 
testimony  given  upon,  may  be  used  before  jury, 

when,  874,  876. 

■\sr. 

WAR, 

articles  of,  277. 
WAKEANT, 
distress,  for  borough  rate,  what  sufficient  search 
for  to  show  loss,  556. 
WARRANTY, 
bill  of  sale.  &c.,  with  or  without  warranty  pre- 
cludes recovery  upon  parol  warranty,  667. 
but  parol  evidence  of  warranty,  admissible  to 
show  deceit,  607,  671 . 
in  writing,  may  be  shown  released  or  annulled, 
by  cotemporaneous  instrument,  739,  740. 
how  far  oral  evidence  receivable  to  connect  in- 
struments, 739,  740.    See  same  title.  Vol.  I. 
WILL, 
proof  of,  by  attesting  witnesses,  504. 
aescription  in,  when  admissible   in  matters  of 

pedigree.    See  title  Hearsay,  Vol.  I. 
production  of,  from  proper  custody,  440. 
now  proved  in  the  ecclesiastical  courts,  448-452. 

in  the  common-law  courts,  449. 
will  of  personalty  must  first  be  proved  in  ecclesi- 
astical court,  449,  450. 
by  exemplification,  when  probate  lost,  449,  460. 
copy  of,  when  admissible,  450. 
probate  act  book,  450. 
surrogate's  minutes  on  will,  450. 
minute  by  deputy  registrar,  451. 
ledger-book  admissible,  461. 
revocation  of  probate,  452. 
admissibility  of  extrinsic  evidence,  in  construc- 
tion of,  636,  685.    And  see  title  Parol  Evidence. 
of  personal  property.    See  Vol.  Ill  of  the  text, 
probate,   evidence   of.     See  titles  Judgments, 
Decrees,  &c..  Probate. 
of  real  estate, 

requisites  by  statute.  See  Vol.  Ill  of  the  text, 
reference  in,  to  oral  matter,  void,  when,  740,  741. 
date  of,  not  conclusive  as  to  time  of  execution, 

660. 
parol  evidence  to  explain,  vary  or  contradict.  See 
title  Parol  Evidence. 
WITNESS.    See  Vol.  I. 
when  depositions  of,  admissible,  329,  et  seq.    And 

see  title  Depositions. 
attesting.    See  titles  Writing  {private),  and  Pi-i- 

vate  Writings. 
attendance  of,  to  give  evidence  in  civil  proceed- 
ings, how  enforced,  806-814. 
under  subpcena,  806,  811. 
subposna  duces  tecum,  814,  815. 
writs  compulsory,  816. 
effect  of  non-compliance,  817. 
regulations  as  to  costs  of  proving  documents 

(under  R.  H.  2  Wm.  IV),  817,  818. 
service  of  subpcena,  818. 
ticket  or  copy,  819. 
how  and  when  served,  819. 
upon  whom,  819. 
privilege  of,  from  arrest,  on  civil  process,  820. 
for  what  time,  820-822. 
to  what  cases  extended,  821,  822. 
does  not  extend  to  criminal  process,  822. 
habedi  carpus  ad  testificandum,  82S-S26. 
under  43  Geo.  Ill,  c.  140;  44  Geo.  Ill,  c.  102, 

836. 
payment  of  expenses,  827. 
witness  subpcenaed  by  both  parties,  828. 
foreign  witness,  828. 

compensation  for  loss  of  time,  when  allowed, 

828. 
remedies  for  non-attendanCe,  829, 
attachment,  829-833, 
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when  not  granted,  833. 
action  on  tlie  case,  833. 
action  for  penalty,  833,  834. 
attendance  of,  in  criminal  cases,  834. 
subpoena,  834. 
recognizance,  834. 
subpoena  for  prisoner,  835. 
in  case  of  treason  (7  Wm.  Ill,  c.  3),  835.   « 
in  case  of  felony  (1  Ann.  st.  1,  c.  9),  835. 
for  attenilance  in  any  part  of  the  United  King- 
dom (45  Geo.  Ill,  c.  93),  835. 
tender  of  expenses,  827,  835. 
compensation  for  attendance  in  criminal  cases, 

83fi. 
poor  witnesses  in  cases  of  felony  (27  Geo.  II, 

c.  3),  836. 
expenses  of  all  witnesses  in  cases  of  felony 

(18  Geo.  Ill,  c.  19),  837. 
more  ample  allowance  of  expenses  (53  Geo. 

Ill,  c.  70,  §  4),  837. 
costs  of  indictment  in  felony,  837. 
expenses  of  attendance  before  magistrate 
(7  Geo.  IV,  c.  64),  837. 
where  no  indictment  i)referred,  837. 
expenses  before  magistrate  to  be  ascer- 
■  tained  by  him,  837,  838. 
costs  in  certain  misdemeanors,  838. 
where  no  indictment  preferred,  SiiS. 
extended  to  other  misdem'feanors  (1  Vict.  c. 

44 ;  14,&  15  Vict.  c.  55,  §  22),  838. 
expenses  of  attending  before  magistrate  in 
misdemeanors  (7  Geo.  IV,  c.  64,  §  23 :  14  & 
15  Vict.  c.  55,  §  1),  839. 
in  cases  of  assault  (14  &  15 -Vict.  c.  55,  §  3), 

839. 
rate  of  costs  to  be   fixed  by  secretary  of 
■state(§§4,  6),  839. 
tender  of  expenses,  840. 
expenses  of  witnesses  for  the  accused,  »41. 
attendance  of,  before  commissioners  of  bankrupt 
(6  Geo.  IV,  c.  16,  §§  33,  35),  841. 
before  magistrates,  841,  842. 
'    further  powers  given  (11  &  12  Vict.  c.  42,  §  16 ; 

c.  43,  §  7),  842. 
before  courts  martial  (53  Geo.  Ill,  c.  103,  §  2R), 

842. 
before  arbitrator  (3  &4  Wm.  IV.  c.  ^I-'),  sm. 
examination  of  witness  abroad,  843-850. 
in  United  States  Courts,  843-849. 
practice  formerly, 
order  for  examination  by  consent,  S13,  850. 
costs  of  examination,  851. 
under  statutes  13  Geo.  Ill,  c.  63 ;  1  Geo.  IV,  c. 
101 ;  42  Geo.  Ill,  c.  85 ;  54  Geo.  in,  c.  15, 851. 
under  1  &  2  Wm.  IV,  c.  23,  852. 
sect.  1 ;  powers  as  to  the  examination  of 
witnesses  in  India  extended  to  the  colo- 
nies, &c.,  and  to  actions  in  courts  at 
Westminster,  853. 
sect.  2;  judges  to   whom  commission   is 
directed,  empowered  to  enforce  the  atten 
dance  of  witnesses,  852. 
sect.  3;  costs  of  writs  in  discretion  of  court, 

853. 
sect.  4 ;  com'ts  at  Westminister  may  order 
the  examination  of  witnesses,  or  a  com- 
mission for  that  purpose,  853. 
power  as  to  issues  directed  out  of  clian- 

cery,  858. 
in  criminal  cnses,  853. 
sect.  5  ;  compelling  attendance  of  ■witnesses, 
or  production  of  documents,  853,  854. 
disobedience,  a  contempt  of  court,  S54. 
payment  of  expenses,  854. 
sect.  6;  examination  of  witnesses  in  cus- 
tody, 854. 
sect.  7 ;  examination  to  be  on  oath,  854. 
sect.  9 :  costs  of  the  order  for  examination 

may  bo  made  costs  in  the  cause,  854. 
sect.  10 ;  rosU'iction  as  to  the  remedy  of  ex- 
amination, &c.,  without  consent  of  party, 

864. 
what  sufiicient  proof   that   witness  beyond 

jurisdiction,  855. 
discretionary  in  court  to  grant  commission, 
855. 
rules  on  the  subject,  835,  856. 
swearing  commissioners,  856. 
examination  on  iuterrogatorioB,  or  viva  wee, 

856. 
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instructions  to  commissioners  must  be  loi- 
lowed,  856. 

improper  evidence  returned,  856. 

party  must  have  .had  opportunity  to  cross- 
examine,  856. 

power  of  compelling  attendance  before  com- 
missioners,(6  &  7  Vict.  c.  83,  §§  5,  6),  857. 

bill  for  perpetualSng  testimony  in  chancery, 

powers  extended  (5  &  6  Vict.  c.  65/,  §§  1,  2), 

858. 
absence  of,  ground  for  putting  off  trial,  when, 

858. 
motion  for,  858. 

order  for  cause  to  stand  over,  858,  859. 
ground  of  postponement  must  be  satisfactory, 

affidavit  in  support  of  motion,  859-871. 
examination  of,  on  trial,  how  conducted, 
or  voir  dire.,  previous  to  examination  in  chief, 

872,  et  seq.    And  see  Vol.  I. 
objections  to  witness,  876.    See  liitrod.  Chait. 

to  Vol.  I  and  Vol.  III. 
when  upon  oath,  876. 
when  not,  876,  877. 
previous  examination  of  lunatic,  877. 
other  witnesses  examined  as  to  sanity  of 
witness,  877. 
objection   to  misdescription  of  witness   in 

treason,  877. 
order  of  examination,  STT-885. 
in  open  court,  878. 
of  a  single  witness,  878. 
examination  of  witnesses  ajjart,  885. 
order  for  withdrawal  of  witnesses,  SS5-S87. 
consequences  ot  breach  of  order,  887. 
■witness  partly  examined,  887,  888. 
commitment  for  contempt,  883. 
admitting  testimony  after  case  closed,  883. 
examination  in  cliief, 
leading  q^neetion  not  allowed  in  examination  of 
party's  own  witness,  888. 
what  are  leading  questions,  888,  839. 
suggestive  questions,  890. 
introductory  questions,  890. 
suggestion  to  help  memory,  890. 
unwilling  witness,  891. 

party  to  cause  examined  as  witnesi^.  891.  y,i:J. 
leading   for   the    purpose    of   contradicting 
former  witness,  893-^5. 
cross-examination,  rules  respecting,  895. 
witness  producing  document,  and  not  sworu, 

895,896. 
production  of  documents,  when  compelled,  896. 
et  seq. 
I       magistrate  producing  information,  899. 
witness  sworn,  899. 
sworn  by  mistake,  899. 
how  far  limited  to  relevant  questions,  899. 
examination  affecting  credit  of  witness,  899, 
matters  irrelevant,  andnot  affecting  credit,899. 

900. 
what  matters  are  irrelevant,  900. 
transjictions  with  other  persons,  900,  901. 
when  admissible,  901. 
as  to  menaces  used  by  witness,  902-905. 
as  to  contrary  t^tatements,  905,  903. 
contradiction,  903. 
as  to  handwriting  on  paper,  905. 
\vitne8s   examined   on   one  side  after^yards 
examined,  906. 
leading  questions  allowed  \ipon,  007. 
limited  where  witness  willing,  908,  909. 
re-examination  limited  to  points  of  cross-examin- 
ation, 910. 
where  witness  on  indictment  called,  but  not 

oxamiiiod  in  chief,  010. 
rule  relaxed,  when,  911, 
recalling  witness  for  ro-examinatiou,  911. 
evidence  m  reply  limited   to   defendant's   case, 

912. 
where  part  of  plaintiff  ""s  original  case,  912,  913. 

when  admitted,  913. 
where  strictly  to  rebut  defense,  914. 
where  iuconsistont  with  case  llrst  sot  up.  91-1. 
when  admitted,  915. 
when  rejected,  915,  916. 
refreshing  memory  by  memoranda,  916. 
when  writing  need  not  be  produced,  917. 
when  must  be  produced,  917-924. 
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nnstamped  or  other  inadmisBlblc  writing  may 
be  used,  9S4. 
by  whom  memorandum  written,  9S5. 
at  what  time  memorandum  must  haTC   been 

made,  926. 
extracts  taken  by  others,  926,  227. 
copy,  when  not  to  be  need  as  memorandum, 

927. 
printed  paper,  928. 

when  memorandum  may  be  read  to  witness, 

9i8 
written  account  admittejl  by  the  other  party, 

928. 
when  privileged  from  answering. 
1,  where   answer  might    subject    to  mminal 
charge,  929-933. 
court  to  determine  as  to  tendency  of  the  ques- 
tion, 93-3,  934. 
privilege  of  witness,  not  of  party,  93.5. 
duty  of  judge  to  caution  witness,  y35. 
waiver  of  privilege,  935. 
alleged  putative  fether  of  bastard,  as  to  pater- 
nity, 936 
copies  of  libel,  936. 
accomplice  as  to  other  offenses,  936. 
where  answer  might  subject  to  penalty   or 
forfeiture,  986,  937. 
3,  no  privilege  where  answer  might  subject  to 

ciOT?  suit,  937-939. 
3,  where  answer  might  degrade  character   of 
witness,  939-943. 
witness  not  compellable  to  ansiver,  943-946. 
semdle,  question  may  legally  be  asked,  945, 

946-949. 
effect  of  refusal  to  answer,  949-950. 
answer,  if  given,  conclusive,  950-954. 
of  the  several  modes  of  impeaching  the  credit  of 
an  adverse  witness, 

1,  by  proof  of  general  character,  955. 
particular  facts  denied  by  witness  cannot  be 

proved,  if  irrelevant,  955. 
mode  of  examining  to  general  character,  965- 

958. 
evidence  in  reply,  955,  956. 

2,  by  proof  of  contradictory  statements,  958. 
verbal  statements,  959. 

previous  inquiry  as  to  contradictory  verbal 

statements,  959. 
whether  such  statements  may  be  proved, 
where  witness  neither  admits  nor  denies, 
959,  960. 
expressions  affecting  witnesses  moral  char- 
acter, when  material  to  the  issue,  admis- 
sible without  previous  inquiiy,  961. 
cross-examination  as  to  other  declarations 
or  acts  (touching  the  cause)  which  dis- 
credit, 961,  062. 
statements  in  writing, 
letters,  depositions,  &c.,  962. 
cross-examination  as  to  contradictory  icHt- 

ten  statements,  962  et  seq. 
writing  must   first  be  shown  to  witness, 
9B2-9li4. 
only  part  need  be  shown,  964. 
where  witness  does  not  admit  writing,  964.- 
where  witness  admits,  964. 
proper  time  for  reading,  964, 
cross-examination  as  to  lost  writing,  964. 
writing  in  possession  of  opposite  party,  965. 
antecedent  proof  of  loss,  &c.,  when  to  be 
given,  965,  966. 
cross-examination  as  to  previous  statements 
must  inquire  whether  tuey  were  in  writing 
or  in  words,  966,  967. 
proof  of  contradictory  statements, 
rules  as  to  cross-examining  from  depositions, 

967. 
deposition  not  to  be  sho^vn  to  witness  unless 
put  in,  967. 
what  the  witness  may  be  asked,  as  to  former 

statements,  967. 
statements  on  which  witness  may  be  contra- 
dicted must  be  material  to  issue,  967,  968, 
968,  969,  903,  975-981. 
what  statements  are  material,  969. 
test  of  materiality,  970. 
where  contradiction  permitted,  970. 
attempting  to  suborn  a  witness,  970,  971. 
using  revengeful  language   against  adverse 
party,  971." 


WITNESS— (»re«««ed. 

connection  of  witness  with  the  party  calling, 

971. 
■  evidence  on  former  trial  between  the  same 

parties,  971. 
where  contrkdiction  not  permitted,  973. 
attempting  to  persuade  another  witness  to 

stay  away,  972. 
statement  that  witness  had  been  offered  bribe 

to  give  evidence,  972. 
opinion  of  witness  as  to  result  of  cause,  972. 
re-examination  as  to  former  statement  by  wit- 
ness, 972. 
by  party,  972,  973. 

as  to  objectionable  evidence  given  on  cross- 
examination,  973. 
former  consistent  statements  not  evidence  in 

reply,  as  confirmation,  973.  974. 
character  of  deceased  attesting  witness,  975. 
where  two  witnesses  contradict  each  other,  975 

et  seq. 
supporting  witness,  980,  981. 
when  party  may  discredit  his  own  witness,  981. 
not  by  qemeraJ,  evidence,  9S2. 
facts  stated  may  be  disproved,  982-984. 

effect  of  such  evidence,  984. 
whether  proof  of  contrary  statements  admis- 
sible, 985,  996. 
see  recent  statute,  986. 
who  competent  to  prove  foreign  law,  435. 
atiendancSj  how  compelled,  806  et  seq. 
compensation  of,  811. 
allowance  of  fees  of,  812. 
liable  to  action  for  non-attendance,  814. 
subpoenaed  under  duces  tecum,  815,  816. 

notjce  to  produce,  effect  of.  815. 
handing  over  papers  in  Iraud  of  a  subpana  duces 

tecum,  effect,  817. 
when  to  be  served  with  subpoena,  819. 
privilege  from  arrest,  820. 
remedies  for  non-attendance  of,  829-833, 
action  against  for  penalty,  833. 
for  damages,  833. 
means  of  compelling  attendance  of  in  criminal 
cases,  884,  840,  841. 
before  magistrate,  840,  841. 
abroad,  testimony  how  obtained  de  bene,  843-846. 
In  perpetuam  and  de  bene,  847. 
on  commission,  849,  850. 
examination  on  voir  dire,  872  et  seq. 
in  chief,  order  of.  877-885. 
of  witnesses  apart,  885  et  seq. 
leading  questions,  not  allowed,  888. 
what  are  such,  889. 
suggestive  questions,  890. 
introductory,  890. 
to  help  memory,  890. 
where  witness  proves  adverse,  891. 
leading  to  contradict  former  witness,  893. 
on  cross-examination,  895. 
compelled  to  produce  writing  or  paper,  896-898. 
cross-examination  limited  to  relevancy,  899-901. 
as  to  menaces  and  opinions,  902,  904,  905. 
as  to  contradictory  statements,  903-905. 
when  witness  recalled  hy  the  other  side.  906. 
rule  of  examination  where  party  calls  an  adverse 

witness,  90S. 
re-examination,  how  far  limited,  878,  910  et  seq. 
witness,  recalled,  when,  912,  913. 
impression  of  witness,  how  far  evidence,  916. 
may  refresh  his  memory,  by  memorandum,  917- 

924. 
cannot  read  it  as  evidence,  918. 
when  he  may  read  it,  918,  919,  920. 
result  of  cases,  920. 
swearing  from  memorandum,  920,  921. 

cannot  testify  from,  when,  920-922. 
memorandum  must  be  produced,  when,  922. 

copy  not  to  be  used,  923. 
when  able  to  testify  from  positive  recollection 
after  inspecting  memorandum,  923,  924-926. 
minutes  of  testimony,  when  evidence,  928. 
privilege  of,  in  refusing  to  answer, 
where  answer  might  subject  witness  to  criminal 

charge,  &c.,  929-933. 
not  when  crime  or  offense  is  barred  by  statute, 

93S. 
witness  may  waive  his  right,  935,  937. 
.   where  answer  may  subject  witness  to  a  penalty, 
&c.,  936-939. 
to  a  m-n  suit,  937-9.39. 
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where  answer  may  degrade  witness's  character, 

939-943. 
rule  illustrated,  945, 946. 
question  may  be  put  and  witness  may  answer, 

948. 
answer  conclusive,  when,  950-954. 
impeachment  of,  how  made,  9S6  et  seq. 
by  showing  witness's  bad  character,  956,  957. 

general  character,  what,  956,  957,  958. 
number  of  impeaching  witnesses,  938. 
how  cro-s-esamined,  &c.,  958. 
by  showing  contradictory  statements,  959,  975, 

976. 
cross-examination  as  to,  when  written,  963, 969. 

not  necessary  as  to  deposition,  963,  976. 
as  to  previous   statements,   forming   part   of 
transaction,  969, 
of  attesting  witness,  by  proof  of  .contradictory 

statements,  975. 
of  other  witnesses  in  what  way,  975-980. 
by  showing  witness  swote  corruptly  false  in 
one  thing,  975. 
witness  must  be  first  interrogated  on  the  point, 
before  he  can  be  contradicted,  976,  977. 
may  be  corroborated  in  such  case,  how,  978-980. 
party  calling  witness  not  bound  by  his  testimony, 

983-984. 
cannot  impeach  his  general  character,  982,  988. 
may  disprove  what  he  states,  983. 
effect  of  such  disproof,  984. 
recent  English  statute  on  the  subject,  986. 
in  criminal  cases,  987. 

cannot  show  previous  contradictory  statements, 

988,  995. 
fees  of.    See  title  Fses. 
absence  of,  a  ground  for  putting  off  trial.    See 

title  Putting  off  Trial. 
attendance  of,  to  give  evidence.    See  titles  AU 

tendance^  Mtoxih/ment. 
attendance  of,  to   produce  papers.     See   titles 
Attendance^  Sitbp(Bna.,  Production  of  Writings. 
privileged  from  arrest,  when.    See  title  Arrest. 
attestiue  witness.    See  titles  Attesting  Witness, 

to  will.    See  title  TWi,  Vol.  in. 
deposition  of  witnesses.    See  title  Deposition. 
form  of  oath  to  be  administered.    See  title  Oat/i, 
in  this  and  Vol.  I. 
foreiga  witness  to  tesiifr  through  an  interpreter, 

wueD,  883.    See  title  Interpreter. 
deaf  and  dumb  witness,  how  to  testify,  883. 
to  overcome  answer  in  chancery  68  et  seq.    See 

title  Answer  in  Chancery. 
presumed  competent,  tiU  contrary  is  proved.  693. 
sheriff  competent  to  impeach  return,  when,  371. 
credibility  of,  how  weighed  or  impeached.    See 
titles   Credit,  Mxamination,   Cross-Examina- 
tion.  Character. 
to  be  determined  by  jury,  how  far,  975. 
jury  not  to  believe  witness  if  plainly  impeached, 
975,  976, 1000. 
taxation  of  witnesses'  fees,  number  of,  812. 
the  court  may  limit  the  number,  883,  958. 
WORDS  AND  PHRASES.    See  title  Parol  mi- 


technical  or  peculiar,  in  written  instrument,  how 

far  parol  evidence  admissible  to  explain,  709,  et 

seq. 
meaning  of  words /am%,  children,  <tc.,  714,  728. 
names  intended,  in  case  of  mistake,  769-774. 
instruments, 

to  be  understood,  pritna  facie,  in  popular 
sense,  633,  787. 

when  secondary  meaning  to  prevail,  633,  753. 

evidence  of  co  tempo  laneous  circumstances 
allowed  to  explain,  711.  See  title  Parol  Evi- 
dence. 

usage  admissible  to  explain,  721,  724,  727.  See 
title  Usage  and  Custom. 

whether  inquiry  as  to  "  common  understand- 
ing," admissible,  788. 

rule  where  words  are  of  settled  or  plain  mean- 
ing, 787-789. 

prima  facie,  unintelligible,    how    cxplnined, 

72B. 
technical  terms,  709,  726,  800. 
abbreviations,  '709,  754,  755. 
provincialisms,  726,  788. 
words  in  a  foreign  language,  709. 
words  obscurely  written,  7;M. 


WORDS  AND  PBRA.SES— continued. 

whether  court  or  jury  to  say  what  words 
are,  734,  801. 
in  statutes,  how  far  explainable  by  parol,  633. 
in  written  challenge  to  fight  duel,  734. 

how  far  explainable  by  parol,  734. 
declarations  of  parties,  inadmissible  to  explain, 
when,  761,  etseg. 
meaning  of,  how  ascertained,  632,  634. 
more  or  less,  in  a  deed,  640,  783. 
word  close,  meaning  of,  709. 
permanent  policy,  709. 

sm.  723. 
freight,  724. 
Canada  money,  726. 
day''s  work,  726. 
Brunswick  scale,  727. 
tanning  Imsiness,  727. 

roots,  727 
sea  letter,  737. 
cargo,  727. 
coppered  ship,  728. 
clean  bill  of  lading,  727. 
British  weight,  gross  weight,  net  weight,  737, 738. 

banlcers,  mod,  733,  754. 
"  satisfaction  due  from  man  to  man,''^  733,  784.  , 

heirs,  749. 
reasonable  time,  758,  759. 

forthwith,  758,  759. 
N.  B.,  junior  or  senior,  761. 
thousand,  793. 
loaf  sugar,  800,  802. 
WORKMEN.    See  title  Master  and  Senant,  Vol. 

III. 
WRIT.    See  title  Sheriff,  Writing. 
how  proved,  363. 
in  action  against  sheriff.  363. 
issuing  of  writ,  877. 
elegit,  377. 

suing  out,  &c.,  how  proved,  877-379. 
process  or  authenticated  copy,  to  be  produced, 

when,  377  et  seq. 
admission  of  party,  does  not  dispense  with  best 

evidence,  wnen,  377  et  seq. 
secondary  evidence  admissible,  when,  877   et 
seq. 
need  not  be  produced  to  prove  time  of  commence 

ment  of  suit,  when,  377  et  seq. 
record  prima  facie  evidence  of  time  of  issuing, 
when,  377. 
but  not  conclusive  evidence,  377-379. 
of  attachment,  proved  as  against  receiptor  by 
receipt,  377  et  seq.    See  title  Receipt. 
not  proved  by   admission  of  adverse   party, 
when,  377  et  seg. 
of  certiorari,  issuing  and  contents,  how  proved, 

377  et  seq. 
of  ca.  sa.  issuiug,  &c.,  not  provable  by  docket 
entries,  877  eiseq.  ^ 

when  provable  by  secondary  evidence,  3ti    et 
seq.  , 

of  fl.  Ja.    ScG  title  Execution, 
of  sequestration,  fact  of  obtaining,  proved  by 

record,  when,  377  et  seq. 
of  subpmia  ad  test%fi£andum.    See  titles  Attend- 
ance, Non-Attendance. 
must  be  produced  in  action  for  non-attendance 

upon,  377  et  seq. 
production  of  not  dispensed  with  by  admission 
of  service,  377  et  seq. 
of  subpoena  duces  tecum.    See  titles  Attendance, 

Subpcena. 
of  habeas  corpus.    See  title  Habeas  Corpus. 
protection  of  officer   &c.,  under.    See  titles  Offi- 
cer, Process. 
WRITINS.    See  title  HandwrUing,  Private  Writ- 
ings, Public  Writings  and  Books. 
private,  proof  of  when  the  subscribing  witness 
is  dead  or  absent,  400,  et  seq.    And  see  title 
Secondary  Evidence,  \o\.  I,  and  Pai-ol  Evi- 
dence. 
public,  admissibility  and  effect  of,  1. 
inspection  of,  304.    And  see  title  Inspection. 
proof  of,  891. 
judicial,  1. 
records,  343. 
judgments,  2. 
indictments,  805. 
depositions,  209,  218,  307,  SOU. 
examinations,  211,  212. 
inquisitions,  263. 
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nonjudicial,  2^1. 

principle  of  admission,  271. 
how  proved,  437. 

mnst  be  produced  from  proper  custody,  487. 
And  see  title  Custody. 
private. 
Inspection  of,  321.    And  see  title  Inspection. 
how  proved, 
I.  Generally,  hy  attesting  witness,  if  any,  459- 

461. 
extent  of  rule,  461,  467. 
not  dispensed  with  by  admission,  468. 
unless  made  expressly  with  reference 
to  trial,  470. 
does  not  apply  where  name  of  party 
mere  memorandum,  471. 
register  of  marriage,  475. 
exceptions  to  rule  as  to  attesting  witness, 

1,  where  instrtiment  thirty  years  old, 

476. 
exception  applies  to  all  ancient  docu- 
ments, 6til. 
how  period  computed,  481. 
ancient  seals,  481. 

rasure,  &c..  In  old  writing,  482. 
where  subscribing  witness  alive, 
483,  484. 

2,  where  witness  attests  pursuant  to 

rule  of  court,  486. 

3,  where  adverse  party,  producing  in- 

strument, takes  interest  under  it, 
480. 
conveyance,  487. 

deed  of  assignment — lease — con- 
tract, 487,  488. 
admission  by  attorney  as  to  party's 

claim  under  instrument,  48S. 
instrument  impugned  for  fraud,  488. 
cases  where   exception   does   not 
apply, 
where  interest  has  no  reference  to 

the  subject  matter,  488,  48a. 
where  interest  not  of  abiding  na- 
ture, 489. 
where  instrument  has  been  in  pos- 
session of  party  calling  for  pro- 
duction, 489. 
deednot  produced  afternotice,  489. 
n.  Where  attesting  witness  not  forthcoming, 
witness  dead,  490-493. 
incompetent  ifrom  insanity,  &c.,  493. 
absent  from  jurisdiction,  493. 
not  to  be  found,  493.    % 
due  inquiry  for  must  be  shown,  493. 
what  amounts  to,  493-498. 
witness  not  surrendering  to  bankruptcy, 

497. 
inquiries  in  neighborhood,  497. 
answer  to  inquiries,  498. 
declarations  of  witness,  498. 
letters  from  witness,  499. 
blindness  not  sufficient  cause,  499. 
nor  illness  in  general,  499.         *-' 
where  subscribing  witness  fictitious,  or  un- 
authorized, or  denies  knowledge  of  exe- 
cution, 499,  500. 
where  several  witnesses,  605. 
proof  of  signature  by  party,  not  necessary, 

606. 
admissible  to.  prove  identity,  605, 507.  And 
see  title  identity. 
m.  Secondary  evidence  of,  when  admissible, 

510-518. 

1,  whep  in  possession  of  adverse  party,  519. 

proof  required,  519,  520. 
in  possession  of  third  person,  in  privity 
with  party,  521-524. 

captain  —  banker — under-sheriff— ex- 
ecutor—officer  of  court,  522-524. 

secretary  to  company,  524. 

independent  possession,  524. 
possession,  parted  with,  524. 
after  notice,  524. 
possession  of  stranger,  624. 

2,  notice  to  produce  necessary,  525. 

effect  of;  526. 

when  requisite,  526,  626. 

form  of,  626. 
description  of  documents,  526, 
insufficient  description,  526. 
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title  of  cause,  527. 
verbal  notice  sufficient,  627. 
service  of, 
on  attorney,  or  party,  537. 
within  what  time  ot  trial,  527. 
at  assizes,  527. 
in  town  causes,  527,  528. 
on  Sunday,  irregular,  528. 
where  special  circumstances,  529,  531. 
where  document  not  in  possession  of 

attorney,  631. 
where  client  abroad,  531. 
consequences  of  non-production,  531, 
532. 
writing  not  to  be  produced  after- 
wards, 631. 
attes  ing  witness  need  not  be  called, 
531,  632. 
plaintiff's  case  made  out  without  pro- 
duction of  writing,  635. 
objections  waived  by  non-production, 
635. 
inferences  from  reflisal  to  produce,  536. 
writings  produced,  but  not  read,  637. 
books  inspecttd,  637. 
time  for  demanding  profluction,  538. 
3,  when  notice  dispensed  with,  539. 

where  notice  from  proceedings  suffi- 
cient, 639. 
In  civil  cases,  6,39. 

trover,  &c.,  639,  540. 
in  criminal  cases,  640. 
indictment  for  theft  of  document, 
^  540. 

treasoffltble  paper,  640. 
where  notice  not  dispensed  with,  541. 
in  civil  cases,  541. 

assumpsit  on  check,  &c.,  641. 
in  criminal  cases,  641,. 542. 
indictment  for  forging  instrument, 
641,  542. 
not  necessary  where  copy  considered 
as  original,  642. 
Inscriptions  on  banners,  &c.,  542, 
543. 
proof  of  unlawful  oath  being  taken, 
643. 
where  writing  given  up  to  party  in 

fraud  of  swSpixna,  643. 
where  duplicate  original  or  counter- 
part, 544. 
to  produce  notice,  544-548. 
attorney's  bill,  544,  547. 
except  where  notice  to  stranger, 
649. 
surety,  549. 
or  where  notice  amounts  to  state- 
ment of  account,  649. 
or  contains  terms  of  contract,  649. 
merchant    seaman's    account     (by 

statute),  560. 
where  writing  in  court  in  possession 

of  other  party,  560,  661. 
where  writing  cannot  be  produced, 
or  is  not  in  possession  of  either 
party,  651. 
inscriptions  on  walls,  &c.,  553. 
■  original  in  foreign  country,  652. 
non-production  priviledged,  552. 
writing  lost  or  tfestroyed,  663. 
what  sufficient  search  for  lost  docu- 
ment, 663. 
question  forjudge,  563. 
rules  on  the  subject,  653. 
loss  or  destruction,  when  presumed, 
...  554. 

hcense  for  ship,  554,  565. 
policy  of  insurance,  566. 
information   before    magistrate, 
,.   .  565. 

search  in  proper  place  of  deposit, 
656. 
indenture  of  parish  apprentice- 
ship, 566. 
search  required,  parish  check.  566. 
distress  warrant  for  borough  rate, 
^      .  656. 

what  is  proper  custody,  566. 
expired  lease,  566. 
indenture  of  apprenticeship,  556. 
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pariBli  indenture,  B56,  657. 
recent  Bearch  not  necessary,  557. 
attesting  witness,  if  known,  to  be 

called,  657. 
power  of  attorney,  secondary  evi- 
dence of,  557. 
appointment  to  office,  558. 
answers   to  inquiries  for    missing 
paper,  659. 
declarant  dead,  559. 
declarations  sometimes  admitted, 
569. 
where  not  admitted,  559-566. 
where  declarant  alive,  566.  567. 
declarations  not   in   general  ad- 
mitted, 566,  667. 
where  admitted,  667. 
what  kind  of  secondary  evidence  may  he  admitted, 

567. 
no  degrees  in,  568. 
parol  evidence  admissible,  though  party  may 

have  copy,  669. 
attesting  witness  to  original,  need  not  be  called, 

669. 
abstract  of  deed,  570. 
unstamped  copy,  570,  571. 
copy_  set  out  in  affidavit,  571. 
admissions  to  contents  of  document,  672. 
limit  to  secondary  evidence,  672. 

copy  of  copy,  672. 
entry  of  letter  in  course  of  business,  672,  573. 
recital  of  deed,  574,  675. 

old  copy  or  abstract,  possession  concurring,  576. 
statementof  power  of  attorney  in  court  roS,  677. 
witness  speaking  to  contents  of  lost  writing 

from  minutes,  577. 
memorandum,  when  need  not  be  produced,  677, 

678. 
■when  must  be.  577,  578. 

ancient  chartulary,  evidence  of  original  endow- 
ment, 578. 
copy  of  enrollment  of  deed,  when  evidence,  679. 

when  not,  579,  6S0. 
deed  enrolled,  on  acknowledgment  of  trustee, 

680. 
copy  of  enrollment  of  release  evidence  against 
releasor,  580. 
bargain  and  sale  of  term,  581. 
copy  of  enrollment  evidence  against  bargainor, 

581. 
copy  of  deed  enrolled  for  safe  custody,  581. 
bargain  and  sale  of  freehold,  pleaded  with 

profert,  581. 
copy  of  enrollment,  681. 
exemplification  of  enrollment  of  letters  patent, 

681,  683. 
result  of  cases,  582. 
enrollment  of  bargain  and  e&ieot freehold,  582. 
of  chattel  interest,  682,  et  seq, 
of  proof  of  handwriting,  695.    Ana  see  title  Hand- 
writing. 
to  be  constmed  by  court,  632. 
rules  of  construction,  632,  633. 
words  to  be  taken  in  their  common  sense,  632. 
meaning  of  words  to  be  construed  by  text,  632. 
effect  to  be  given  to  intention  of  party,  633. 
intention  to  be  ascertained  from  instrument, 

633. 
extrinsic  evidence  in  construction  of,  how  far  ad- 
missible, 635, 636.    And  see  title  Parol  Evidence. 
inspection  of.    See  title  Inspection. 
to  refresh  memory  of  witness.    See  titles  Memo- 
randum, Witness. 
cotemporaneous  or  prior  negotiations  or  contracts, 
merged  in,  when,  665,  et  seq. 
written  contract,  Ac,  merged  in,  when,  669. 
parol  or  written,  not  merged,  when,  669-672. 
rule  as  to  promissory  notes,  673-676.    See  title 
Promissory  Note. 
generally  the  best  evidence  of  transaction  evinced 
by  it,  and  to  be  produced,  510. 
rule  inapplicable  where  writing  a  mere  receipt, 
511,  612,  662,  et  seq.    See  title  Receipt. 
memorandum,  512.    See  title  Memorandnm. 
bill  of  parcels,  when,  672. 
letter  of  credit,  672. 
other  exceptions,  512,  662. 
certain  facts  provable,  indepeudeut  of  writing, 
610,  et  seq. 
t'ollateral  facts,  611,  612. 


VTRlTINa— continued. 
time  of  commencement  of  suit,  511. 
matters  relating  to  existence  of  writing,  510  et 
seq.  . 
to  custody  of  writing,  611. 
sale  of  note,  611. 

fraud  in  sale  of  chattels  or  land,  672. 
general  results  from  numerous  documents,  513, 
(^  614. 

general  practice  to  accept  bills,  &c.,  514. 
other  matters,  511-514. 
always  the  best  evidence  of  its  own  contents,  512, 

513. 
even  though  not  the  best  evidence  of  transac- 
tion evmced  by  it,  612. 
or  only  collaterally  in  question,  510  et  seq. 
must  be  authenticated,  or  it  cannot  be  read  as 

evidence,  502,  503. 
if  proved  prima  fa/Ae,  counter  proof  not  admissi- 
ble before  it  is  read.  503. 
execution  of  by  all  the  parties,  to  be  proved,  459. 

otherwise,  when,  469,  460. 
execution  of,  need  not  be  proved,  when.   See  title 
Deed. 
ancient  writing,  475-480. 
authenticated  byacts  of  party, 
admitted  in  pleading,  614. 
produced  by  one  claiming  under  it,  486. 
party  precluded  flrom  proving,  when, 
fraudulently  erased,  altered,  &c.,  516. 
party  giving  attesting  witness  an  interest,  491, 

492. 
nnattested,  how  authenticated, 
by  proving  handwriting  of  party,  499,  601.    See 

title  Handwriting. 
by  admissions  of  party,  601. 
whether  admission  inferior  to  proof  of  hand- 
writing, 501. 
by  circumstantial  evidence,  501,  et  seq. 
not  signed,  how  authenticated,  601. 
printed,  how  authenticated,  602. 
newspaper,  502. 
attested,  now  authenticated, 
must  be  by  attesting  witnesses,  469,  460. 
who  are  or  are  not  such,  within  the  rule,  460, 

603. 
where  attesting  witness  denies  attestation, 

603,  6M. 
where  attesting  witness  recollects  nothing 
but  his  handwriting,  504. 
party  calling,    cannot    impeach  witness, 

whether  he  may  prove  contradictory  state- 
ments, 504,  983,  987. 

one  witness  sufficient,  though  there  be  seve- 
ral, 505. 
attesting  witness  dispensed  with,  when, 

not  by  admfcsion  of  party,  461. 

not  by  admission  on  former  trial,  463. 

writing  only  collaterally  in  question,  510,  el 
sej. 

writing  produced  by  party  claiming  under  it, 

writing  proved  by  recital  in  another  instru- 
ment, 574-676. 
witness  interested,  491,  492. 
if  there  are  several,  and  one  interested, 
'1^  others  to  be  called  or  accounted  for,  491. 
interested  at  the  time  of  attestation,  492. 
becoming  interested  since  attesting,  491, 

492. 
by  act  of  party  seeking  to  prove,  491,  492. 
party  need  not,  but  may  use  interested  wit- 
ness, 491. 
interest  must  be  proved,  490-492. 
unauthorized  witness,  460,  492. 
fictitious  witness,  460,  492.    See  title  AttestinD 
^ntness. 
where   there  are  several    attesting    witnesses, 
absence  of  all  must  be  excused,  49(M92,  606,  and 
the  notes  to  Vol.  III. 
proof  ot,  whore  attesting  witness  not  produced, 
handwriting  of  witnesses,  next  best  evidence, 

499-601. 
otherwise  where  'attestation  a  nullity,  499- 

502. 
attestation  presumed  regular,  498. 
BUfflcient  without  other  proof,  when,  499. 
in  case  of  erasure  or  alteration  appearing, 

482. 
handwriting  of  one  of  several,  sufficient,  BOB. 
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handwriting  of  party  to  be  alBO  proved,  when, 

605,  506. 
etatements  of  witness,  Inconsistent  witli  at- 
testation, may  be  shown,  606,  950. 
and  his  general  character  assailed,  960. 
handwriting  of  party,  Ma  aclmowledgments, 
&c.,  499,  600. 
admissible,  withont  effort  to  prove  attesting 
witness's  handwriting,  when,  459,  •191, 
600. 
not  admissible  as  a  snbstitnte  for  proof  by 
witness's  handwriting,   it  attestation 
valid,  499. 
otherwise  if  party  nnable  tn  procure  proof 

of  witness's  handwriting,  499-501. 
diligence  to  procure  proof  of  handwriting, 
must  appear,  500. 
ancient,  how  authenticated.    See  titles  Z)eea,WUl. 
erased  or  altered,  effect  of,  416,  417,  482.  510. 
whether  presumed  done  before  or  after  execu- 
tion, 483. 
how  proved,  when  altered,  &c.,  482. 


WRTTTNG—emtimied. 
secondary  evidence  of.    See  titles  Secondary  Evi- 
dence, need.  Will,  in  this  and  in  Vol.  I. 
recitals  in.    See  title  Sedial. 
construction  of,  generally  to  be  decided  by  court, 

733,  784. 
rule  where  construction  depends  partly  upon 
parol  evidence,  733.  734. 
in  a  foreign  language,  how  contents  ascertained, 

translation  to  be  made  under  oath,  733. 
obscure  or  difficult  to  be  read,  how  deciphered, 

733.  734. 

whether  court  or  jury  to  say  what  contents  are, 

733,  734. 
referring  to  another,  how  construed.  739  et  seq. 

rule  as  to  cctemporaneous  writings,  739,  740. 

what  reference  sufflcient,  739  et  seq. 
refering  to  foreign  expression  of  intent, 

when  reference  may  be  to  words,  740. 

must  be  to  writing,  when,  740. 
parol  evidence  to  explain,  vary,  annul  or  contra- 
dict.   See  title  Parol  Svidente. 


